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or address Senate conclusion of oral argument 


to be by one Manager By Mr. Trumbull. | 
offered, 250; amended, 250; adopted, 251; (yeas 28, nays 
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order by— 
that no Senator shall speak more than once, nor to exceed 
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Bingham, John A., of Ohio, a Manager, Chairman 
motions by— 
that upon filing replication the trial proceed forthwith 
offered and rejected, 8; (yeas 25, nays 26.) 
to amend Rule XXI, so as to allow such of Managers and 
Counsel as desire to be heard to speak on final argu- 
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of President's declarations to Adjt. Gen. Thomas, prior to 


March 9........ ’ 


of question, Whether Gen. Sherman gave President an 
opinion, bi kant sine ce 4csoemmegain eee taeda sad bp aneqanunddones 163, 165 
of President’s message to Senate, Feb. 24.................. 176, 177 
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remarks on the case of the removal of Timothy Pickering......... 120 


on motion relating to number of speakers on final argument...... 246 
Brief of authorities pon the law of impeachable crimes and mis- 

demeanors—[ By Hon. William Lawrence, M. C., of Ohio\, 29, 

41, 343 


Buckalew, Charles R., a Senator from Pennsylvania— 


that the conclusion of the oral argument be by one Manager, 
as provided in Rule XXL: offered and agreed to, 250. 

presertbing form of final question: offered, 409 

that the views of Chief Justice on the form of putting final 


question be entered on the Journal : offered and agreed 

te, 100. 
eo 147, 242, 247, 248, 250, 409, 410, 412, 412 
Opinion on the Case... ... sc... .eeeee sah bgiasiacaean eee eosvwouk’ <tadealiie 510 


Burleigh, Walter A. 
Butler, Benjamin F., of Massachusetts, a Manager— 
argument by 


-see Wi (nesses. 


on motion to fix a day for trial to proceed. .............0008 ee bins R 
on applies ation of Counsel for thirty di ays to prepare for tri: al... 27 
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on authority of Chief Justice to decide questions of evi- 
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on right of Counsel to renew examination of a witness re- 
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on admissibility— 
of Adjt. Gen. Thomas’s declarations to Mr. Burleigh, Feb. 
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of appointment of Edmund Cooper to be Assistant Secretary 
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of tele ‘grams re ‘lating to the ree onstruc tion of Alabama...90, 91 
of Chronicle’s report of President's speech in reply to Hon. 
ROCCE SORT iscsi ics sxnniscedeck ercchetieniad Uidlbiinaliinsl 95, 96 
{ Leader's report of President's speech at Cleveland...106, 107 
President's declarations to Adjt. Gen. Thomas, Feb. 21, 
137, 138 
of President’s declarations to Adjt. Gen. Thomas, prior to 


March 9, as to use Of fore .....ccce coevcccce covsces EB ite Sddiciennits 141 
of conversations between Preside me and Gen. Sherman, 

POON is bt teks Ala aS 151, 152, 158, 154, 155, 156 
of question respecting Department of the Atlantic. ............ 157 
of tender of War Othice to Gen. Sherman.......... ......2. 157, 158 


of President's purpose to get the question before the courts, 
158, 159 
of question, Whether Gen. Sherman formed and gave Pres- 


ident an opinion, &ce.......... el SMES s Sais din wie 163, 164, 165 
of afidavitand warrant of arrest of Lorenzo Thomas..... 167, 168 
of President's message to Senate, Feb. 24........... 175, 176, 177 


of extracts from records of Navy Department, 183, 184, 185, 186 
of employment of counsel by President to get up a test 
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CII ain csv sins tie sn~e nde nnininis see 5s tnxennuesnnsexens 197, 198, 199, 200 
of President's declarations to Mr. Perrin, eb. 21....... 206, 207 
A OPO y: WE GUIOS, 0.5: ccesnesve netavninnnissenccimasnen states 222, 224 

of advice to President by his Cabinet ‘tor iching the constitu- 
tionality of the tenure-of-office act........ cee. cee cee ee eeee 225, 226 

of advice to Prefident by his Cabinet touching construction 

OE CARE OTOG BNE ssc sivssncnrchencncashseavcncasesnconstele 231, 232 | 

of Cabinet consultations in regard to obtaining a judicial 
SORA Ohana dorian deals dbeuncioan oudeatonsbtatemianediain aed eee ase 203 
of papers in Mr. Blodgett’s case.............sseccsses seseeeees 241, 242 
remarks on application of Counsel for ¢ adjournment .............66 208 
on motion relating to number of speakers on final argument, 162 
onthe Alta Vela ‘le RE caceentsaneue cece ceccec sas O00s OO0s O41, 642, 243 


C. 
Cameron, Simon, a Senator from Pennsylvania— 
order by 
that all the Managers and Counsel be permitted to file argu- 
ments by eleven o'clock to-morrow: offered and rejected, 250 
that the Senate hereafter hold night sessions from eight until 
eleven p. m.: offered, 842; tabled, 351; (yeas 32, nays 17.) 


CO TF «oii ces wi eng ital bwcln snack eoeutalua aad sca aaa 62, 80, 89, 
121, 209, 242, 250, 337, 342, 406, 407, 410, 412, 415 
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Cattell, Alexander G., a Senator from New Jersey— 

opinion on the ease................ = ndbedeenws doevees sonsape SES 
Chandler, William k.—see Witnesses. 

‘handler, Zachariah, a Senator from Michigan— 
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Chew, Robert S.—see Witnesses. 
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Chief Justice, oath administered to 
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resolution denying authority of, to vote on any question during 
the trial—[ By Mr. Sumner. ] 
offered, 63 reje ected, 63; (yeas 22, ns Lys 26. ) 
order denying privilege of, to rule questions of law—[ By My. 
Drake. | 
offered and rejected, 63; (yeas 20, nays 30.) 
order denying authority of, to give casting vote—[ By Mr. Sum- 
ner. | 
offered and rejected, 63; (yeas 21, nays 27.) 
order that the ruling of the, upon all questions of evidence shall 
stand as the judgmentof the Senate unless a furmal vote be 
asked, Ke. [By Mr. Henderson. } 
offered and agreed to, 63; (yeas 51, nays 19.) 
views of, o1 > form of putting final question........ 2 hasueh oxeee d tassdeave 409 
Clarke, D. W. C.—see Witnesses. 
Clephane, Paice O.—see Witnesses. 
Cole, Cornelius, a Senator from California— 
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Competency—see Kvidence. 
Conkling. Roscoe, a Senator from New York— 
ord r by- 
that Rule XXTIT be amended by inserting ‘‘ subject to the 
operation of Rule VII:’’ offe red and agreed to, 6. 
that, unless otherwise ordered, trial proce sed imme diately after 
replication filed: offered, 10; agreed to, 11; (yeas 40, nays 
10. ) 
that Senate commence the 7 30th of March instant: 
to, 28; (yeas 28, nays 24. 
preser ibing form of final iain offered. 409. 
that Senate will now proceed to vote on remaining articles: 
rejected, 413; (yeas 26, nays 28. ) 
remarks by..........+0...-6, 8, 10, 11, 28, 61, 70, 71, 82, 89, “y 99, 
107, 117,.223, 127, 247i, 180. 183, 165, 170, 


agreed 


185, 224, 225, 238, 238, 248, 279, 310, 315, 3 
3846, 850, 356, 406, 407, 408, 409, 412, 413, a 


BODOG BY « sv nie saiens snes kontns snende santas ahien (meni sovesctessesees 160 
Conness, John, a Senator from California— 
orders by— 
that Rule XXI be amended to allow as many of Managers 
and Counsel to speak on final argument as choose, four days 
to each side to be allowed, and Managers to open and close: 
offered and rejected 175; (yeas 19, nays 27.) 
that hereafter Senate meet at eleven a. m.: 
adopted, 209; (yeas 29, nays 14.) 
that such of Managers and Counsel as choose have leave to 
file arguments before April 24: offered and Ye gu to, 
248; (yeas 24, nays 25. ) 
that two of Managers be permitted to file printed or written 
arguments before to-morrow noon: amendment offered, 249, 
prescribing form of final question: offered, 409. 
POMMMEES OG. 8. Sissi eh Sahin ss in ool 12, 55, 62, 70, 82, 89,92, 98, 197, 
120, 121, 136, 151, 165, 168, 169, 170, 174, 175, 195, 202, 205, 
+ (208,.209, 222, 2: 24, 227, 238, 235. 288, 242, 247, 248, 249, 250, 
274, 387, 388, 406, 407, 408, 409, 410, 411, 412, 413, 414, 415 
questions by. seek badd do ceaNTs pK eh< aikeakeenicl RT Wee We des ale Tee nab ee es'eed 242 
Conversations—see Evix le nee; Witnesses. 
Corbett, Henry W., a Senator from Oregon— 
order by— 
that two of Counsel have the privilege of filing a written, or 
making an oral address, &c.: amendment offered, 248; 
withdrawn, 249, 
remarks by..... puibbinne Sumraneentiininenninaide dinie cine ataipein ddan 248, 249, 250 
Counsel for respondent........... 6 pant cis eoadepeecie tal babeecyaaaspes Oy 24 
Cox, Walter S.—see Witnesses. 
Cragin, Aaron II., a Senator from New Hampshire— 
CORRS BF oxeriesssy conssnuns seacceses sen ine aeietame enecindans sgbainb REN Be" 
Creecy, Charles Ik.—see Witnesses. 
Curtis, Benjamin R., of Massachusetts, Counsel— 
motion by— 


offered and 





for an allowance of three days to prepare proofs.........06 +++ 121 
ST iehdcae: erties auecis sintatieiiian wobeigtisen amin Gocccuwss eens. Lal 
argument by— 
on application for forty days to prepare answeP.......ceeee / 
for time to prepare proofs. ... ss... ceeees noonce debabdshh Seneie 120, 121 
Opening, for the. delense..c....0- 00 cccecrece sosces vodbdddbissessrecoded, 130 


on adinissibility— 
of aii Gen. Thomas's declarations to Mr. Burleigh, Feb 


G66... 06 ded ebived babes Wewededbme scbsbcbioe Soebbe Fbbb06 béuiecs secece bi 

of “President s letter to Gen. Grant, unaccompanied with 
INCIOSUTES, .....606 deed dnetnnedinimesneaaa ae +s US 
of telegrams relating to the reconstruction of Alabama. Rsces 91 
of President’s message to Senate, Feb. 24.........cc00ceeeeeeee 1M 


of extracts from records of Navy Department.....183, 184, 15°, 
of employment of counsel by President to get up a test 


SED iin tastes ince at iea ae teenie oh ET Bis do. ols 199, 200 
of President's dec larations to Secretary Welles. ........0000008 242 


of advice to the President by his Cabinet touching ‘the co! 
07 


stitutionality of the tenure-of- office act........226, 227, 230, 2 dl 





Ed. 


a 
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; 


' Davis, Garrett, a Senator from Kentucky— 
} order by— 
; that a court of impeachment cannot be legally formed while 
Senators from certain States are excluded: offered and 
lost, 12; (yeas 2, nays 49. 
PeMAEKS DY. « ocacis sivecsdcvecses 12, 1 , 169, 172, 331, 342, 406, 410, 411 
pinion ee eo eae anata ig deeeasawsss SO 
Dear, Joseph A.—see Witnesses. 
Hyeclarations—see Lvidence; Witnesses. 
D iments—see Evidence. 
Doolittle, James R., a Senator from Wisconsin— 
order by— 
that on final argument Managers and Counsel shall alternate, 
109 two and two, the Managers to open and close: offered and 
indefinitely postponed, 175; (yeas 34, nays 15.) 
—  svcnceadcnkeseets ¢7, 92, 159, 179, 202, 209, 247, 249, 412, 418 
AGONY OR RMG CRORS wiiscsnae cceacegea aaa naeiexsctend scckidead socannncetiw saunes 515 
109 Drs ake ae les D., a Senator from Missouri— 
> orders by- 
that sb reependont file answer on or before 20th March: agreed to, 
i2; (yeas 28, nays 20;) reconsidered. 12; (yeas 27, nays 23.) 
that Chief Justice presiding has no privilege of ruling ques- 
tions of law on the trial, but all such questions should be 
submitted to the Senate alone: offered and rejected, 63; 
F yeas 20, nays 30. ) 
that votes upon incidental questions shall be without a division, 
unless requested by one fifth of members present or pre- 
siding officer: (amendment to Rule VII.) offered, 77; 
agreed to, 92. 
that any Senator shall have permission to file his written opin- 
ion at the time of giving his vote: offered and rejected, 408 ; 
99, (yeas 12, nays 38.) 
175, that the fifteen minutes allowed by Rule XXIII, shall be for 
11, the whole deliberation on the final question, and not to the 
114 final question on each article: offered, 408 ; adopted, 109, 
165 SOCROTD TBs knpacinte cncssiein navesa nincen Keause tettbaonene 11, 27, 59, 61, 63, 70, 
71, 77, 82, 85, 92, 93, 98, 107, 110, 140, 157, 158, 159, 
160, 162, 166, 169, 170, 178, 174, 175, 178, 200, 218, 
227, 231, 232, 274, 310, 407, 408, 410, 412, 413, 415 | 
Edmunds, George F., a Senator from Vermont— 
orders by— 
that answer be filed April 1, replication three days there- 
after, and the matter stand for trial April 6, 1868: offered, 8. 
that when doors shall be closed for deliberation upon final 
question, the official reporters shall take oa the debates 
to be reported in the proceedings: offered, 294; not inde- 
finitely postponed, 310; (yeas = nays 27;) pe 320, 407 ; 
tabled, 407; (yeas 28, nays 20. 
107. that the standing order of the ee that it will proceed at 
203 twelve o’clock noon to-morrow to vote on the articles be 
15), ’ rescinded—[ May 11, 1868:] offered, 410; agreed to, 410. 
15 POCO sais ranks ecnitliicn she Wid nisnsd tionti ...8, 28, 29, 70, 71, 92, 110, 
ol 111, 127, 147, 170, 174, 175, 185, 198, 227, 247, 250, 251, 
L 294, 310, 320, 337, 393, 406, 407, 408, 409, 410, 411, 415 
I sects sie Sevtth nine thetonnsintsssatianinneu posdevenaes .185, 198 
opinion on the case........ deciiadetintacanicestian sdepsbadadbuas:dhcchledeaastas 424 
Kmory, William H.—see Witnesses. . 
Kvarts, William M., of New York, Counsel— 
motions by— 
O50 that after replication filed, Counsel be allowed such reasonable 
ey time as shall now be fixed to pre pare for trial: offered, 27 
for an adjournment in consequence of illness of Mr. Stanbery, 174 
argument by— 
224 on application for thirty days to prepare for trial................ 23, 24 
on authority of Chief Justice to decide questions of evi- 
TIN iti dns nie inpanidstensdiininsseeidnnamnninnvhenpiitlela lis danse 62 | 
on motion to remove limit as to number of speakers on final . 
1] MPBAM OM boas dccvies vvervases soos ee cee Sue tbdhee pandas sedéce aeodbs ehessd guons 162 
12] on right of counsel to renew examination of a witness recalled 
by court.. jin acditee sébtiie eodeve tebepega Vewbbcabveds dats sedsacuesede 171, 172 
" on admissibility— 
1] of Adjt. Gen. Thomas’s declarations to Mr. Burleigh, Feb. 
130 F 2 BO Gis ssn dntincsees avcckesocsis! cnssonts 0 seecvees é edvcecsitisnboes sedece | 10 
Adjt. Gen. Thomas’s declarations to clerks of Wa ar 
"De AR ai snditen hates se nttnaniesinneneeiind idnhtie Soecie heh eliiites 71, 72 
67 President's letter to Gen. Grant, unace ompanied with 
“ial: abs Ueeebabodeah penn daddies tie sts did ndhete sande oeoedianbiedties . 82 
ge of appointme nt of Edmund ‘Cooper to be Assistant Secre- 

1 tary of the Treasury............ bs dh da We iets Adele's abba Gila daies 86, 88 
17 of telegrams relating to the reconstruction of Alabama...90, 91 
185, of Chronicle's report of President’s speech in reply to 

SN .. MORACO: DORIC a ose vite nnns cgiccnecened scvkdacks séddeonie 95, 96 

0) of Leader’ 3 report of President’s speech at Cleveland...106, 107 

23 of President’s declarations to Adjt. Gen. Thomas, Feb. 21, 139 
prior to March 9........... 0 tabeahein deabbdabebasdbuebies yo 141 

931 of President’ sconversations with Gen. Sherman, Jan. 14, 153, 155 
of tender of War Office to Gen. Sherman.................. 157, 158 





SUPPLEMENT. VIT 


— 
Evarts, William M., of New York. Counsel 


1? 
argument DY 


Continued. 


on admissibility— 
of question, Whether Gen. Sherman gave President an 





OPINION, Civ ccc ccsiceses cnveccens conserves vovcus veccGneus Ceeeueeke 164, 165 
of affidavit and | warrant of arrest of Lore a Phomas...167, 168 
of President's message to Se eee FOP. Biiik cickin cccse 176, 177 
of extracts from records of N: AVY De + Hou WE i ccwiecd cone wes 166 
of employment of counsel by President to get up a test 
CNBR. kcahs Mise th scl ke CR a ea 
of President’s declarations to Mr. Perrin......... 0.0.0.0... 
to Secre tary A RP eee aces ded, 224, 226 
of advice to President by his Cabinet touching the consti 
tutionality of the te nure OF- OREO: NORA kdb ered Re 
touching the construction of the tenure-of- offic e act...231, 232 
of Cabinet consultations in regard to obtaining a judicial 
ae WE saa naadandse saasatded sisiateen sats Cee 233 
of papers in Mr. Blodgett’s case. ......... ....00 ceeeeeees 240, 241, 242 
Sieh erty Set) GNI sis in divi seeed, shekiss Wc ce Da Rss bied b87, 3438, 351, S61 
remarks announcing illness of Mr. Stanbery....................174, 174 
on order in — to rule ee nn 175, 246, 249 
on application for adjournment. eee .208, 209 
Evidene e, 4! iestion, Whether objections to, shoul id be de C side d by 
Chief Justice. or in first instance be submitted tothe Senate 
[ By Mr. Drake | PETTTITITTIITITRTITI TTI PTTL TTT TTT 59 
discussed by 
Mita FAROE Sos ccccck ence Scnitic eeisdeiei gst Ciaran aut 59, 60. 61 
NS RAI enka sdoth cen heed as Ba CAR 61, 62 
BeSty € OCC WGN.. eink ceccac Gattccdds vacates Omerdsacecdcay treeeeaeaans 61, 62 
Pee MOOG oc vec civeds: su nevns coeccstva Véunsdedwunequeeeieen eueeee as §2 
presiding officer may rule all questions of, which rulingshs ull stand 
as the judgment of the Senate, unless a vote be asked, &e.; 
or he may, in first instance, submit such questions to the 
Senate—| By Mr. Ilenderson|—agreed to 63; (yeas 31, 
nays 19.) 
admissibility of— 
declarations of Adjt. Gen. Thomas, Feb. 21, as to the means 
by which he intended to obtain possession of the War De 
partment: (objected toby Mr. Stanbery) ......... cee 09, 63 
discussed by— 
EONS F RRQUUGR is ceca icrerscddsseanctctse rere irractean 59, 63, 65, 66, 70 
BEE, ONION Safwdaiseitdicniorad essterd setbn whtveni 59, 64, 65, 66, 70 
Wis CUR oc Bi hin Ecc ccde caste cath audba Sideak cadige Wheel Meaeisees 67 
Be 6 TRI iisnis ine. sense cece ccctes conctetcs souehenes Seen enane 6S, 70 
Beh Se RUN hs saiviatdidd Utd added wine Bee iV 


admitted, 71; (yeas 39, nays 11.) 
declarations of Adj:. Gen. Thomas teclerks of War Department, 
antecedent to his appointment as Secretary of War ad 
interim, as to his intention when he came in command: 


( REORE tee We TEP. BIER) vices votes cen ccnsscnss ovude sauaseose 71 
discussed by— 

WEP, De PRO OG ridsdi cas Ak cactsarcnsdiccee bs pedoddads asdaddan uawresen dene ahs ta 

MME © WOO a, cn can: cdaden oncacs.taraiesde te bc cgdee chededthacta caren 7 

PRGGh © PRO ovina cckisccds sacden ascevn svndee teuddens ieacdscws » ean 


oa ed, 72: yeas 28, nays 22.) 
letter of President to Gen. Grant, Feb. 10, 1868, unaccom- 
iat -d by other letters referred to therein: (objected to by 


Mr. Stanbery) Se bases suhadaisadaketaes Ski Wada sind deadaeeuscedehalencacs Sl 
discussed by 

BEE. SUMDOEY ocnses sacencone coveusien «ee ensevcsus eateks eoulid Cabanas 81, 82 

Man’ i i a eae es 81, 82 

BEE RAMP is vie nv avenn <asadeuds wie WasnkaGia wokesbeal dkddenn ame cuied RD 

WRB © PORN he ands Shc cnc cukins Navendive Leow dase toeeddlea Sakae R2 

Bs SS OEREN an ils dick nuit bcc laag RGdides Nao ielecocba ackddigaun adsNeuabelaed $2 


objection not sustained, 83; (yeas 20, nays 2%.) 
ap — nt of Edmund Cooper, Private Secretary of Presi 
dent, as Assistant Secretary of the Treasury: (objected to 
by Me Stanbery and Mr. Evarts)....... deeentate dun calbdsbbinied 86 
discussed by— 


Mr. Eivarta ....cc ccccsces aon Disdadadaw aveguads 6. ed taisc 8H, &8 

DENI. P TEUEOD cles chcoutinaaonsanads abicateleentesdleey eee oa eval &7, 88 

Bat, COON Ra che cdeds. cnctnh otitis ces Siddee <actsvide oddvusted o¢36ts $7, 55 

Man’r ee Drascccevasiaataen PN ssc c abies SAME des tiienaaie 87 
not received, 89; (yeas 22, nays 27.) 


telegrams between "President and Lewis E. Parsons, Jan. 17, 
1867, in relation to constitutional amendment and recon- 






struction of Alabama: (objected to by Mr. Stanbery)...... 90 
discussed by— 

a ne sudadpevaccee secesdicesdebnadhleesee® , O1 

| ee ee ; » ol 

Mrs Sta ery vice 006ssadesece dvssse sosces cocecessttietinses sheces encees w1 

Wei. CetEIS ccccddeccsts echctvted padibie Mceanidataeee dhs nadidde otietie oneness 01 

Pear DOCG ek (Rico scecdtksd bc ePi cde leks cédiecn o1 


admitted, 92; (yeas 27, nays 17.) 
Chronicle report of President’s speech, Aug. 18, 1866, in reply 
to Hon. Reverdy Johnson: (objected to by Mr. Evarts).... 95 
discussed by— 


eS a hieenael sheen wanenssbkadbdeeedtabeaae eats: 95, 96 
BE ORR... scan cxsnbbenemnmpbiaindddaninnagatueadli en cidig dane Jo, DO 
WILhHGrawN ....00 ceccceee o ateens chad diet cddlick bdackd eubhcotédies setacbe 96 








"0 INDEX TO SUPPLEMENT. 


- 


Evidence-—Continued. 
admissibility of 
Leader's report of Preside - s speech at Cle 
LS66: obje tn a ET. ROWE) coos ds bossa cévsice dosvccccsseece 
discussed by 
Wet ROU Sapecis cc istaiiecenicd eal ischs deaeewencabenmeees 106, 
ne ON ih ce tice titi Sever siti cadedatall uincdddevdees i 
admitted, 107; (yeas 35, nays 11.) 
declarations of President to Adjt. Gen. Thomas, Feb. 21, 
1868, after order tor removal of Mr. Stanton, = show an 
absence of purpose to use force: (objected to by Man'r 
Butles PETTTTITITOTIITITIT TTT TTT eoce sevcce ce Coes cocceccce seeses eee 


discussed by 


ene Teeth iis diss id nackte abcess pidaip ph sabesaeudbincewenes 137, 


Mr. Stanbery. 
Mr. Kvarts 
Man'r Bingham 
admitted, 140; (yeas 42, nays 10.) 
declarations of President to Adjt. Gen. Thomas prior to 9th 
of March, in respect to use of foree to get possession of 
the War Oliice: (objected to by Man'r Butler)........ 600 ce ° 
diseu sed by 
Man’r Butler........ ‘ 
DUO NUN lak ial vickca shane vases bueciNS Man ddd ad dediemteteweriacce 
Man’r Bingham 
I a oh sssccs os eee acdsee Sesaae eke os ee 
conversations between the President and Lieut. Gen. Sherman, 


Jan. 14, 1868, in regard to removal of Mr. Stanton: 

(objected to by MEME 6 CINE) one sorvesine sntatisthnbents “ttmbes . 11 
dise usse d by 

Et OI ick oic, vin dsnaiel budaesneah gemerennagees 151, 152, 158, 154 | 

NE OOOO sans tadern vetosaccesonenes 151, 152, 158, 154, 155, 156 

UIE olds. ckiciie canis oho aks Caaed Gabialy Gk avs eies alee 158, 155 

RN SOON di cia cies shnc)dncicus rae enaptecs cécbliackslescacaune samapha ce 156 


not admitted, 159; (yeas 23, nays 28.) 
question in regard to the creation of the department of the 
Atlantic: (objected to by Man'r Butller).............. 4. seeeaeh 
discussed by 
Man'r Butler. 


Es SOND s sities cosnsscde wndees taciensen cstinsdeibehalintin axons 

OE: II oo cicaced tesernxseeee iakaseescesn dian sthbonsisee sk askew 
tender to Gen. Sherman of appointment as Secretary of War 
ad interim: (objected to by Man'r Butler)........ a 


discussed by 
a ee ee beady ivakees Weds 
Mr. Evarts 
Mr. Stanbery 
NGI iisnicix sins ints chiundacntea ics die ted dame tcteaicas ete cecas 
question, Whether at the first offer of the War Office to 
Gen. Sherman anything further passed in reference to 
the tender or acceptance of it: (objected to by Man’r 
Butler 
discussed by- 
SCG ENE Ao. anc siie dieses ghislinkwes Mecmebeeie ese aeeaaaaene 
BS: EOIN, 6 ssi viinshcscs homer ae nadie 


not admitted, 158; (yeas 23, nays 29.) 


ee eens tee eeeee 


President's declaration of purpose of getting Mr. Stanton’s 
right to office before the courts: (objected to by Man’r 


Butler) 


disc ussed by 
PENI SRO «ss icusns xacsashaivincisntinis ieaeeine ro sbbininbethaian sinnes alee 
RN a sinuiiriddhainigatisieaeiceniaiieinnnees nn iahitihdinnep maeetene 


not admitted, (yeas 7, nays 44.) 

President's declaration of purpose in tendering Gen. Sher- 
man the appointment of Secretary of War ad interim: 
(objected to by Man’r Bingham) 

not admitted, 160; (yeas 25, nays 27.) 

President's declarations to Gen. Sherman in reference to the 
use of threats or force to get possession of the War Office: 
(objected to by Man’r Butler) ......... sienna tes Pheieeubeial ee aens 

GE SITIO, sda entixcncssk eee us snes cenepsash Cabsatins vastibeanshnen 
question, Whether Gen, Sherman gave President an opinion 
as to advisability of a change in the War Department: 


(objected to by Man’r Butler) ........... iubenshieeduines 0 nenatiilen . 
discussed by 

Man’r Bingham............ iniiciad piesnanaledanns debice dbaepecille .. 163, 

PEP OND. anes cain inten satnee mvncndiivignabaasaakeias ois jabsaee LOG, 

PE Nn chicken ckk thieiwkv xpi nonenecul ech aneaaeee 163, 164, 

a doetews ora .. 164, 


not admitted. 166; (yeas 15, nays 35.) 
advice to President to appoint some person in place of Mr. 
Stanton: (objected to by Man’r Butler. ). ......20. ccccee ceeees 
not admitted, 166; (yeas 18, nays 32.) 
affidavit of Edwin M. Stanton and warrant of arrest of Lorenzo 
lhomas: (objected to by Man'r Butler). 
discussed by- 


eee eee eee) 


Man’r relat... a.<c unscanaseeenetn ie sielaeee aide 167, 
Mr. Evvarts...... .ecscse eels snsiuncndanele LetiesWichi date 204s 
Mr. Stanbery........ i ahiinin cinemas! oo ccnsstbdbeseensebetiied:. BOTs 


admitted, 168; (yeas 34, nays 17.) 


14] 


141 
14] 
141 
141 


157 


158 


157 | 


157 


159 


160 
160 


165 
165 
165 
165 


166 


167 


168 


168 
168 





Evidence 


adimiissibilit \ ol 


Continued. 


question, Whether President stated to Gen. Sherman his pur- 
pose in tendering him the office of Secretary of War ad 
interim: (objected to by Man’r Bingham) ......cceceeseeeee. 169 
admit ted, 169; (yeas 26, nays 22.) 
President's declaration of purpose in tendering Gen. Sherman 
the office of Secretary of War ad in lerim : (objected to 
by Man'r Bingham)...... cavnnema sbudies Spade cans mennescte. ebeuneienecs 169 
admitted, 170; (yeas 26, nays 25.) 
message of President to Senate, Feb. 24, 1868, in response to 
Senate resolution of Feb. 21, 1868: (objected to by Man’r 
I avec sduniendes ceeatennien seieesuen ‘ 


Bibpineaat ng nhbasaeeeameeai mined: Lah 

discussed by— 
Maa S Batler.....ssece <neacnene sp nnee sume epneberey.secoee eee 175, 176, 177 
Bs AN i i BE neon et vegan at tha stedatanEataal aevendetiaatcene 176 
i SIEE Gai icnnasstenens she lial ail a cic tia inn: Ba, 177 
Ne PE TINOIN voice <sh5x5 sconen dasciwakevan sate cvcce coccecsce 176, 177 
SE I IRREGIEGE ys 5 << bicenseentdda new dibhss beaseesiries cas Gee id + 478 


extracts from records of Navy Department, exhibiting practice 
in respect toremovals: (objected to by Man'r Butler)... 183 
discussed by— 
BRIE ONION, nisensnes sncnesrgnchoensnbnguiinieoens ay es TOE 


Ro er ae a a a 183, 184, 145 
Mr. Evarts...... a Rs re pisos gan caibaeeeieeomin >. 2G 
PETE FEO C Ls dca cw uae aeons santas sig hatin eked aie: 20 


admitted, 186; (yeas 36, nays 15.) 
employment of counsel by President to raise the question of 
Mr. Stanton’s right to hold the office of Secretary of 
War against the authority of President: (objected to 


by Man’r Butler).......0. s+. ogeeonion aud ntarabie n.epane aids eispdthtens. 191 
discussed by— 

Man’r Butler........ eae Sanu nconedecs.seeunssomenpeh aes eines COO 

I eed ce hi ced icant inbcsasiiihiecrad lee 200 

Mr. Curtis. ...... achsateaanislateandee esis staunadrsinseum ceentaeeetts LOO 

Man’r Wilson..........- ee ei haters disetcee plete OO 


admitted, 200; (yeas 29, nays 21.) 
acts toward getting out a habeas corpus in the case of 
Lorenzo Thomas: one to by Man’r Butler.) ......... 201 
admitted, 201; (yeas 27, nays 23.) 
acts, after failure to obtain a habeas corpus in pursuance 
of President’s instructions, to test the right of Mr. 
Stanton to continue in office: (objected to by Man’'r 
BO cs ces eencabes pavseteas usec 5 gases peau Sian nis xcanseiekomesk BUe 
admitted, 203; (yeas 27, nays 23.) 
declarations of the P1 resident to Mr. Perrin, Feb. 21, 1868, 
in reference to the removal of Mr. Stanton, and the 
nomination of a successor: (objected to by Man’r 


PRN Ve Si nion Minors Sly ane en aumumnendd weidi open eewetem esac eal as bakes 206 
discussed by— 

Man’r Butler...... SE ee 

Mr. Evarts.......0«. shiliiatiaaacas a acral ein cibdeaaieiaiiel wean ee 

BR RN i wicca ts science wid sada boad Saha a aT 207 


not admitted, 208; (yeas 9, nays 37.) 
President’s declarations to Secretary Welles, Feb. 21, in rela- 
tion to theremoval of Mr. Stanton: (objected to by Man'r 


PONT, dis cuxdis aoetthcunsvee sien id cumkmansgubies Suecashicntitensevews aanion, eae 
discussed by— 

Man’r Butler ..... baceeied ieee ial wausl 294 

Be. FGVARCB vs evinesssscves <aniantinihilid: Rimiecs abtde 3, 224, 225 





Be, COGTUAR 6 sccickic jade cach cddecth dos Bbtdaniiaietd ad ahekctiote Bae 
admitted, 225; (yeas 26, nays 23.) 
advice to President by his ¢ ‘abinet touching the constitutienal- 


ity of the tenure-of-oflice act: (obected to by Man'r 





Bahar ) sc. i cscs jae avabie ites ae ul bevin' on es I uidibeichewes 225 
discussed by— 

Baas & TGP. nia sis reed aks iliciGiccviwe Csubecds Weed) 220 

Mir. Be warteeis.cicvc scacssts sontbamill dus obit tpduateh sib vebbesei. a 226 

DAE APE us senweeta a a 227, 280, 231 

Man’r Wilson............. 4:3) BA ds bacteices Sith sdindttblawy a gat 


not admitted, 231 (yeas 20, nays 29.) 

advice to President by his Cabinet in regard to the construe- 
tion of the tenure-of-oflice act, and in regard to its appli- 
cation to the Secretaries appointed by President Lin- 
coln: (objected to by Man'r Butler). ...... sccceee see ceeeeeeee 201 

discussed by- — 
Bie. TAPROUS. ici ..cse obbicbtis stseb vote tess liv. bth cnet thndvenes svesee Bl, 232 
RE OE ov nic: sn cra ences cnemmounane pee onvadcde Sbddeipbale bbe 
not admitted, 282; (yeas 22, nays 26. ) 

Cabinet consultations in regard to obtaininga judicial decis- 
ion on the constitutionality of the tenure-of-oflice act: 
(objected to by Maz’r Butler) ..... cvs secccccssccccesscccceesesers oF 

discussed hy— 


lati” OURO ua dad Secducds sk bac Deda vel ed sbeinBacaa dab eeeie kaddde ss “200 
Mr. Eivarts.......<c sess. duane plata take dds 6b dha sndbbans des 200 
not admitted ; (yeas 19, nays SPE \essdociet.c.sinbadddtes 293 


question, Whether any suggestions were made in Cabinet 
looking to the vacation of any office by force: (objected 
to by Man’r Butler). ......... abe snsnesed snensevengeséonecs eccsesees 204 
not admitted; (yeas 18, nays 26,)......esscccesescsrsseeeereeeees 20d 
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Evidence—Continued. 
admissibility of— 
opinions given to President by Cabinet on question, Whether 

the Secretaries appointed by President Lincoln were 

within the provisions of the tenure-of-office act: ob- 

jected to by Man’r Bingham) 

not admitted; (yeas 20, nays 26,)....... iis ie besa weplbeasetibaiaieseih 
answer of Foster Blodgett to the Postmaster General's notice 

of his suspension from the office of postmaster at Augusta, 
Georgia: (objected to by Mr. Evarts) 


ae. Se Aivctndaiaitde 
je Oa Pablih Ged ca dceacedades sine asses 240, 241, 
Man’r Butler............ sce cduatictus Se aeec cee dh dake b vail 241, 


not admitted...... 
nominations of Lieut. Gen. Sherman, I’eb. 13, 1868, and of 
Maj. Gen. Geo. H. Thomas, Feb. 21, 1861, to be Generals 

by brevet: (objected to by Mr. Evarts) ......... cc. ccccee seseee 
not admitted ; (yeas 14, nays 35,) 


Evidence, documentary, for the proseeution— 


copy of oath of Andrew Johnson, President of the United 
States, April 15, 1865, with accompanying certificates........ 
copy of President Lincoin’s message to-Senate, Jan. 13, 1862, 
nominating Edwin M. Stanton to be Secretary of War....... a“ 
copy of Senate resolution in executive session, Jan. 15, 1862, 
consenting to appointment of Edwin M. Stanton to be Secre- 
CE OE et iitises Knersvaiesnstapntivneniis 
copy of President’s message to Senate, Dec. 12, 1867, announe- 
ing suspension of Edwin M. Stanton from the office of Secre- 
tary of War, and designation of Gen. Grant as Secretary of 
ee Se isiacd seeeskins o:cann eden metiniiaieaiaaeun 
copy of Senate resolution, Jan. 13, 1868, in response to mes- 
sage of President announcing suspension of Edwin M. Stan- 
ton, and non-concurring in such SURO rican iceh oes von. sesncese . 
copy of Senate order, Jan. 13, 1868, directing Secretary to com- 
municate copy of non-ccncurring resolution to President, to 
Edwin M. Stanton, and to U. 8S. Grant, Secretary of War ad 
ii sai sain teh Oris: cenh, tatnaliinwenpend Mine *<bbinndinaldimatiaceteeninn 
copy of President’s message to Senate, Feb. 21, 1868, announc- 
ing removal of Edwin M. Stanton from office, and designa- 
tion of the Adjutant General of the Army as Secretary of War 
OEE FI os 05s tikcsisnn cavers sedis cxceganenscameemassien ¢pacmrunibupne’ 
copy of President’s order, Feb. 21, 1868, removing Edwin M. 
Stanton from the office of Secretary of War......... ...cc.ceeeee eee 
copy of President's letter of authority to Lorenzo Thomas, 
Feb. 21, 1868, to act as Secretary of War ad interim, and 
directing him immediately to enter upon the duties of that 
office....... oan a alah eid haa on ioe ia 
eopy of Senate resolution, Feb. 21, 1868, that President has no 
power to remove the Secretary of War and to designate any 
other officer to perform duties of that office ad interim......... 
copy of Senate order, Feb. 21, 1868, directing Secretary to com- 
municate copies of foregoing resolution to President, to Secre- 
tary of War, and to Adjutant General of the Army................. 
copy of President Lincoln's commission to Edwin M. Stanton 
GE CerOReey. OF Wt, SRI. TO, TOOT cic ccsccg cacijavacaene &oacanes 
commission of Hdmund Cooper as Assistant Secretary of Treas- 
Ee Ie I NE cc te tne cunt evesnsamrin aid thes. ape iedeieaateebiiiniek ae 
letter of authority to Edmund Cooper, Dee. 2, 1867, to act as 
Assistant Secretary of the Treasury.............cccccesessee sooveees 
copy of General Orders No. 15, Mar. 12, 1868, requiring all 
orders relating to military operations issued by President or 
Secretary of War to be issued through the General of the 
Peds niin int ieune sogdansds weaned inaienueytae omaliviieesaaen Someens 
copy of Bvt. Maj. Gen. W. H. Emory’s commission, July 17, 
1866. 
Special Orders No. 426, Aug. 27, 1867, assigning Gen. Emory to 
command of Department of Washington. ...........cccccceee ceneeeees 
order of President, Feb. 13, 1868, that Bvt. Maj. Gen. Thomas 
resume his duties as Adjutant General. ......... 00. .ccccecee ceceeeeee 
letter of Gen. Grant, Jan. 24, 1868, requesting to have in 
writing order given him verbally by President to disregard 
orders of E. M. Stanton as Secretary of War, &c...............605 
President’s instructions to Gen. Grant, Jan. 29, 1868, not to 
obey orders from War Department, unless, &e...............006 « 
letter of President to Gen. Grant, Feb. 19, 1868, in regard to 
his having vacated the office of Secretary of War ad interim 
copy of President's letter of authority to Lorenzo Thomas to 
act as Secretary Of War a interim, ......... cccccese cosocscee seceee 
copies of order removing Edwin M. Stanton, and letter of au- 
thority to Gen. Thomas with indorsements thereon, forwarded 
by President to Secretary of the Treasury for his information, 
copy of General Orders No. 17, March 14, 1867, requiring all 
orders relating to military operations to be issued through the 
OIE SOUND 0... ceseedtibicannl cen epson anetegann etaieemer Benais 
copy of order of General of the Army, to Gen. Thomas, to 
resume duties as Adjutant General.......... sameseenia eal mebeineoaite 
message of President communicating report of Secretary of State, 
showing proceedings under concurrent resolution of the two 
Houses requesting President to submit to Legislatures of States 
an additional article to the Constitution.......... Rnarece deren seni 
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Evidence, documentary, for the prosecution—Continued. 


reportof President's speech Aug. 18, 1866, in reply to Hon. Rev- 
erdy Johnson, as sworn to by Francis EH. Smith 
report of President's speech Aug. 18, 
G. Moore, his Secretary 
at Cleveland, Sept. 3, 1866, in Cleveland Leader. .............. 
at Cleveland, Sept. 3, 1866, by D. C. McEwen 





1866, revised by William 


at Cleveland, Sept. 3, 1866, in Cleveland Herald 
at St. Louis, Sept. 8, 1866, in Missouri Democrat 
at St. Louis, Sept. 8, 1866, in St. Louis Times............. 2.2... 
forms of various commissions as issued by President before and 
after the passage of civil-tenure act 
list of removals of heads of Departments at any time by Presi- 
dent during the session of Senate................cccce cesceecee coneceees 
list of appointments of heads of Departments at any time by 
President without advice and consent of Senate and while Sen- 
GEG EGE: 0 CONN kka.dca cesniis sunsenivetnceinci ibaeedle mee cade 
correspondence between President John Adams and Timothy 
Pickering, May 1800, relating to removal of Mr. Pickering 
from the office of Secretary Of Dtatevccnsucncscsscsc vewsssens cwccveses 
copy of President John Adams’s message, May 12, 1800, nom- 
inating John Marshall to be Secretary of State in place of 
Timothy Pickering, removed, and action of the Senate thereon, 
letter from President, Aug. 14, 1867, notifying Secretary of the 
Treasury, ‘‘in compliance with requirements’’ of tenure-of- 
office act, of suspension of Edwin M. Stanton.......... 0.0.00 
letter of Secretary of the Treasury notifying heads of bureaus, 
in compliance with requirements of tenure-of-oflice act, of 
the suspension of HMdwin. M. Stanton... 0.0... 00 ccecee ceeeee ceneeeees 
executive messages of President communicating information of 
suspension of noveral GlBCRee. 2.00: ccccceyesune sensss engpscveswbeseness 
communication from Secretary of State, Dec. 19, 1867, report- 
ing to President, in compliance with provisions of tenure-of- 
office act, the suspension of the consul at Brunai, Borneo...... 
copy of letter from Adjt. Gen. Thomas to President, Feb. 21, 
1868, reporting delivery of President's communication to 
Edwin M. Stanton removing him from oflice, and accepting 
the appointment of Secretary of War ad interim 


Evidence, documentary, for the defense— 


affidavit of Edwin M. Stanton, and warrant of arrest of Lorenzo 
Thomas, Ieb. 22, 1868.......... Sinaadueade twedetideines donated deudaeae 
docket of entries as to disposition of case of United States vs. 
Lhe I ais se sve AEA dd dy denierds dal ecdinsilenitdaaes Gasueees 
President’s nomination of Thomas Ewing, sen., to be Secretary 
CE ERS: Say WO a ek sada Kein cdcan bavisains cediatesedaregiaedes 
copy of Senate proceedings, May 15, 1800, on the nomination 
of John Marshall to be Secretary of State, in place of Tim- 
OCR PIC Oritie, VO UMUIG OU acai dnc cenke idence cdactaysetinetdamaat 
copy of President Tyler's order, Feb. 29, 1844, appointing John 
Nelson, Attorney General, to discharge the duties of Secretary 
of State ad interim......... ce seeee p aqnihuthe tietonnes cieuiicandmnialbaitie 
copy of Senate resolution, March 6, 1844, confirming nomina- 
tion of John C. Calhoun as Secretary of State, vice A. P. 
CT GIN asin cain cneciccian anccdctvaiesscddcuqccetanesnecewetuctiameaiaeadikielaboeses 
copy of Pres‘dent Tillmore’s order, July 23, 1850, designating 
Winfield Scott to act as Secretary of War ad interim........... 
copy of Senate resolution, Aug. 15, 1850, confirming nomina- 
tion of Charles M. Conrad as Secretary of War................... 
copy of President Buchanan's order, Jan. 10, 1861, appoint- 
ing Moses Kelley to be Acting Secretary of the Interior........ 
copy of President Lincoln’s commission, March 5, 1861, to Caleb 
B. Smith as Secretary of the Interior.............06 esecceces sense ‘i 
copy of letters of Acting Secretary of the Treasury, Aug. 17, 
1842, relating to removal of the collector and appraiser in 
Philadelphia wi 
extracts from records of Navy Department exhibiting practice 
im POSDOCE LO FORO VR icaescce acin-snce nv énentan sgcncnene, sequstees sgennense 
list of civil officers of Navy Department, appointed for four 
years under act of May 15, 1829, and removable at pleasure, 
who were removed, their terms of office not having expired... 
copies of documents from State Department, showing practice 
of Government in removal of officers during the session of 
Senate, during recess, and covering all cases of vacancy, 1838, 
copies of documents from Post Office Department, showing 
removals of postmasters during session of the Senate and ad 
SREETEME BD DOPE CRONIES oe ner cescepnnnse cap s04er0.0ne parncesne paneqcoes obancaer 
message of President Buchanan, Jan. 15, 1861, in answer to 
Senate resolution respecting vacancy in the office of Secretary 
7 eS! Bees ncdaan sr cueannd wacavedia was cnada tags aiudesén¥ iis ieee are 
list of persons who discharged duties of Cabinet officers, whether 
by appointment made in recess and those confirmed by Senate, 
as well as those acting ad interim or simply acting 
statement of beginning and ending of cach | 
Ce TI Eis een ocx, 50000. cx0s cdorbonaias Obie idenennnnke 
copy of President Adams's commission to George Washington, 
July 4, 1798, constituting him Lieutenant General of the 
vane <7, cial ons aang ineeecsdekngeeeiniieneh cathe oeadsecinbhed dees 
tables from Department of the Interior, showing removals of off 
cers, date, name, office, and whether removal was during recess 
or during session of the Senate............ cece cceeee cereeeeee os as 
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Evidence, documentary. for the defense—Continued. 


list of consular officers appointed during session of the Senate 
where vacaucies existed when appointments were made.,........ 231 
FOPaR Of LAV H BOCES CO nic tncinidad beh ices ch dove desnessvsarscie 200 
official action of the Post Office Department in removal of Foster 
B Is UE occcvc ced Sub 6 eb ens 606606460 SbdénbOns £208 CEesd COObCESSO 000600060, DOCKS ECCS 256 


“vidence, documentary, 
Journal of leir 


for the prosecution, in rebuttal— 
t Congress, 1774-75, exhibiting report of commit- 


tee to dratt a commission to Gen, George Washington........... 239 
letter James Guthrie, Secretary of the Treasury, Aug. 23, 
1855, as to practice of Government in appointing officers during 
recess to fill vacancies existing before adjournment............... 250 
copy of indictment in case of Foster Blodgett in district courtof —, 
the United States for southern district of Creorgia b 000006606 ev eded 240 
' 


of the various officers in United States affected by the Pres- 
ident’s claim of right to remove at pleasure and appoint ad 


ESPEN; SR RII BES oisisisc in icis cxevenceminnctaded toctawas Wentuncs 242 
Ewing, Thomas, sen., nomination of, to be Secretary of War..,... 175, 
182, 221, 23 


F. 


a erry, Orris S., a Senator from Connecticut— 
or’ ] ‘TS by 
that the hour of meeting be at eleven a. m., and that there be a 
recess of thirty minutes each day at two p. m.: offered and 
rejected, 175; (yeas 24, nays 26.) 
that tabular statements presented by Man’r Butler be omitted 
from published proceedings: offered, 209; adopted, 210. 


POMIOTE 0 e roecci ree avcess 63, 111, 175 199, 209, 210, 234, 238, 248, 414 
questions by pared deine Reb osteuaienseekvah Sxdadnkiee abe ueest Matsidanaad ik cone 199 
DIP OT TG CORB sons csceiy nsvses aeenseniaeecetenewis aii —o . 451 
key ry, ‘Thomas W.—see Witnesses. 
Fessenden, William P., a Senator from Maine— 
DOCRRITEE TOU 0 nisisenniransaéernende eevetigenaiebetan taauietine caphnakeneved , 89, 110, 
111, 156, 248, 249, 312, 406, reagree§ 411 
question by ree beatae dosuemes peseune so0sdnee 8 
—? 26 EO Re veins venasgeantenemetnneemaeins anne sce goant gorunceie . 452 
Fowler, Joseph S., a Senator from Tennessee— 
rem: at Wenessns ee 


Ire linghuyse n, Frederick T., a Senator from New Je rsey— 
order by 
that as many of Managers and Counsel as shall choose be 
permitted to speak on final argument: offered and laid over, 
147; discussed, 160; tabled, 163; (yeas 38, nays 10.) 


I EE slike anternsionn dake wrsaniein iimimpaaiiotl 63, 147, 160, 161, 251, 407 
NINN IN occ x4 sin uecinss piel bg bbic abhnetie oa seobegnatone sneuberssbdints deicds. Oe 
opinion on the case.............. ocmee pias ills nig aneien abana acediieda use Une 


G. 
Grimes, James W., a Senator from lowa— 
order by 
that hereafter the hour of meeting shall be twelve o’clock m. 


each day, except Sunday: offered, 279; adopted, 294; (yeas 
21, nays 13.) 
remarks by dh tibiadociatens fi nkcecins binshe eaeuk jade ....6, 26, 61, 98, 104, 
201, 284, 286, 248, 249, 250, 279, 320, 337, 356, 870, 406 
Opinion on the ¢ my ssaadbald'soebs sok nual dennshivns ote ecévecessvesesabesccsecs G20 
Groesbeck, William S.. of Ohio, ¢ Younsel— 
argument, final, on aa UD ass dusditeds ovves vesedeees conbecndee éceece vvesss S10 
H. 
Harlan, James, a Senator from Iowa— 
OLMIS ON MIG GIB. sa cane cs cnex cssisnesegse Pea os sevtebeps beaaesaseesenee OO 


Henderson, J 
orders by ” 
that application for thirty days to prepare for trial be post- 
poned until after replication filed: offered, 27 ; not agreed 
to, 27; (yeas 25, nays 28.) 
that presiding officer may rule all questions of evidence, which 
ruling shall stand as the judgment of the Senate, unless some 
member shall ask a formal vote, in which case it shall be 
submitted to the Senate; or he miay submit any such ques- 
tion to a vote in the tirst instance, (amendment to Rule VII:) 
offered, 63; agreed to, 63; (yeas 31, nays 19.) 
that, subject to Rule XXI, all the Managers not delivering 
oral arguments may file written arguments before April 24, 
and Counsel not making oral arguments may file written 
arguments before April 27: offered, 249. 


ohn B., a Senator from Missouri— 


remarks by....:.. ee ee 27, 62, 63, 83, 88, 
; 147, 159, 173, 233, 249, 250, 361, 412, 413, 414 
questions by........ » cae ainadsil abi os adbals pai cele ease e000 88, 173, 233 


OPINION ON The CASE......c00 ceeceeece seceers chhs ccnttsatasihasieninias ane 
Hendricks, Thomas yy a Senator from Indiana— 
order by 
that trial proceed with all convenient dispatch: amendment 
offered and agreed to, 28 
prescribing form of final question: offered, 409. 
remarks by Poms euedseseun Sa0cecnsy entawecsaisaneenaneoneie Ga eoe copeas ooeee .28 9 63, 7 v7, 


185, 210, 251, 342, 407, 409, 410, 411, 412 


Opinion on the case..... 


mow src om, 


SUPPLEMENT. 


ee 2 


| 
Hour of meeting, order fixing, at eleven a. m.—[ By Mr. Conness. ] 
offered and adopted, 209; (yeas 29, nays 14.) 
order fixing, at twelve o'clock m. each day, except Sunday— 
{ By Mr. Grimes. } 
offered, 279; adopted, 294; (yeas 21, nays 13 
Howard, Jacob M., a Senator from Michigan— 
1} order by— 
| that no Senator shall speak more than once, nor to exceed 
fifteen minutes on one question, during final deliberations : 
offered, 320; rejected, 320; (yeas 19, nays 30.) 
| remarks by......... 6, 11, 12, 23, 25, 26, 27, 54, 61, 63, 72, 79, 88, 91, 10 
114, 120, 121, 147, 159, 162, 168, 173, 185, 201, 208, 224, 207) 
231, 238, 246, 248, 250, 251, 320, 342, 379, 398, 407, 41 i; 15 
questions by iekeGeviel GaSe tie tenRnR ordi wake wie sauee Wabeak ees 01, 1798, 22 
| opinion on the case......... ++ Bchisiewnie tues wel Saeed isedlay vbide Veins . 500 
Howe, Timothy O., a Senator from Wisconsin— 
remarks by... whbbuaa 12, 160, 166, 170, 174, 201, 202, 247, 250, 342, 408 
OPINION ON the CASE...... c.ceee ceceee coeseveee soseee vecves sees aevedentbn 460nsu 192 


Hudson, William N.—see Witnesses. 


: 


Impeachable crimes, definition Of........seseeeseeseeseeeee serseeeee ay 41, 3 


| Impeachment—see Artic les. 
J. 
| 


Johnson, Andrew, President of the United States— 








| articles of impeachment............. pone veseee nem Soonucese sepecdsseesepacsss 8 
| return Of SUMIMONS.........ceee eee Raghd eoeqatber.cstaes Sos vo0ennses sucess pncets tj 
called by proclamation... ...... ccc. ceeeeeeee ones daunheinniees nandeaiiaatens 6. 11 
| appearance entered and counsel named.....cs. secs ceeeeeeee ceeees (5 
| forty days asked to prepare ANSWET...... ...c0cceeeeeee ceeeeeeee eeeeee eee tj 
AR I icrinen ties ce cans on suen sonssceee annaponey Qeineaigns wanatess 12 
A COGN RG, Te Ney BOR dese pnscen scenes sscgnaesneenes pace igeitnee 51 
suspension of Edwin M. Stanton, Secretary of War, and designa- 
tion of Gen. Grant Secretary ad interim communicated to 
Senate Dec. 12, 1867......... oi nneichipunhaia- saute bila » datede a map extendas 51 
Senate’s non-concurrence in, CommMuUNICALEd .......06 ceceee cree eeee 53 
| removal of Edwin M. Stanton, Secretary of War, and desig- 
nation of Lorenzo Thomas Secretary ad interim com- 
municated to Senate Feb, 21, 1868........ ‘ash naiuniinneenen qiduens 53 
| Senate’s denial of power to remove and appoint ‘communi- 
OE cs sinpacnbevaseences snrnee doa Sinjegihe Apgmmpigls dae aendite, abe h ea Mturebterss o4 
|| appointment of Edmund Cooper Assistant Secret ary of the 
TRORSUEY....002 voccce covccscee cosveseces sb oapesn neem Sen ERARS ane cen panne’ Wbnein 55, 56 
~ order that Adjt. Gen. Thomas resume his duties..........scceeceeeee SU 
instructions to Gen. Grant not to obey orders from War Depart- 
I REIS IG occ se atean cesenxee’ neuves quecnsuipensesetnaeiovsbeank sudan 80 
|| letter to Gen. Grant in regard to his having vacated the office of 
Secretary ad interim, ...ccceee vere Sepa stie apie eae as sebvline gelaiaaaate 8] 
telegram to Gov. Parsons...... sceusclienueidenn toaninnseues erkein mmath didn 90 
message communicating report relating to amendment of the 
COREG MIII i crccncssconsnrnre ass pconsqnnane Apescaney yenuvedon.pesuns eopbaneas 92 
reports of speech Aug. 18, 1866, i in reply to Hon. Re verdy John- 
COD cacpne cenrapper yoey sexes spose 5 WSS HapRRReededeenneiee Mba eooenp.coepen Seepavies 100 
at Cleveland, Sept. — sonansses prevngunge Nanos eee LOZ, 108, 109 
| at St. Louis, Sept. 8, 1866............... nikadianin shinee cial 112, 114 
| notification to Secretary of the Treasury, ‘Aug. 14, 1867, of the 
suspension of Mr. Stanton......... scceee sees 
| conversations with Gen. Emory...... wee bcsbest mn 
FF FI WARD ccnny seondynsvervese onvaen annie 
IE Ts EE pete ccnins sponeness a0 vane 
with Mr. Blodgett........ 4 deeannhh Mens tides ) 
with Adjt. Gen. Thomas............. 137, 140, 142, 143, 146,149, 150 
with Lieut. Gen. in eee 151, 157, 178 
with Mr. Cox........ > Sam aaaaee temo aaa sis see ewe ae aie 197, 198, 200, 201 
with Mr. Merrick ..... snhainsedimanenaigiin sniheneieeanietehasmialll ». 204, 205 
ER Bia: BUNT cosvns susereenngnee os Apihine pe ntrsnteas teataeni admebieainit 206 
with Secretary Welles......... os aa aamaenua micas ecco mal, 222, 284, 235 
tender of War Office to Lieut. Gen. Sherman...... amens 150, 157, 108 
|| nomination of Mr. Ewing Secretary of War, Feb. 22, 1868....... 175 
instructions to test Lorenzo Thomas's right to office, 200, 201, 204, 205 
! acquittal on Article XI.............+ cetiieiemeien chgumabapeep hee 112 
cia liciinbais Ole innate aeinin onlin diate iettien ataten, 414 
1 bel een ii  eniaaameaaetens oe 
J Johnson, Reverdy, a Senator from Maryland— 
| orders by— fies 
- trial proceed at the expiration of ten days, unless for 
~auses shown to the contrary: offered, 28. 
th: at Senate commence the trial 2d of April: offered, 28. 
that two of Managers be permitted to file printed arguments, 
&c.: amendment offered and adopted, 248. 
remarks Ae mentinsteamperenh osecby 11, 26, 27, 28, 51, 58, 54, 55, 59, 70, 
71, 79, 83, 88, 90, 98, 103, 107, 118, 119, 120, 121, 130, 147, 15°, 
162, 166, 168, 169, 170, 171, 173, 174, 175, 183, 184, 185, 156, 
187, 191, 194, 195, 203, 205, 206, 207, 213, 216, 220, 223, 225, 


227, 231, 236, 237, 238, 239, 240, 246, 247, 248, 250, 286, « 


302, 


I] 310, 320, 335, 342, 350, 379, 406, 409, 410, 411, 412, 415, 415 
|| questions by. iaine aspen ckcnaineinaanaamaneamem 2) 
| PARRA CRO. GRE ote nsntenrntenntibee ner erediintannesbeinntinnereensienenevest | 42° 


Jones, J. W.—see Witnesses. 
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K. | P. 
Karsner, George W.—see Witnesses. Patterson, James W.. a Senator from New Hampshire— 
Knapp, George—-see Witnesses. COIN OU Tre Ieee isn cck Ka sceses ssveccsa@vcresties sdvwuntes dreabeage detewounts 507 
i L. Patterson, David ‘i., a Senator from Tennessec 
1 owrenien, Witiinen, Repres ntative iene Ohio— ae tet seseeees cosensans cnsneee ganeenasarereenns 54 
brief of authorities upon the law of impeacgable crimes, by..... ~~ Fincemere. amen Olt Genter Cine Milmeeinns 
343 oa” 
| paislative business—see Practice. ERNE Wass cn ccckidccebs coc va socuscenseees Gaibsbacatesbeds Woneceed ot wee sone 47, 
os : » 247, 368, 412 
- List of offices, &e. creas seeeceens ces ceseeeces seaees sees iiuciidatieidbedimeds Gee opinion ei Che CUO aii oe ae eee LE {78 
07, Logan, John A., of Illinois, a Manager— thie ddieeinctnitienDAMdias Acer <nt-4 ¥.<iarcacvccna aistioee viata ee ET 
at, argument by— hak akan sell seakteie. sicsinel deb Geeoaeiiie = 
115 on application of counsel for thirty days to prepare for trial, 23 na SF atte. oe Olof oaidiie Gl aan TR ETT © 
224 Firion, Oth! CEG GIRBO in. ccs dcdcdc cosccoces Fs val nlsadltidals ate dhnctittadas decades 251 a ee i ered Se he hee ee EL Lee a 
DU “emarks he Alta Vela letter......... had chebetean abadtewii 337 the limitation of argument On WhetrOnrty eee wae 
es remarks OU | ee a i hour by Rule XX has reference to the whole number of 
108 M. persons to speak on each side, and not to each person 
199 Managers on part of House Lae cheaas sapeee cs eens onanse sessoupen ee saabasiveaes 6  BOWOTTNY. 2.2... .cces ceceee geocesnes socee enesee senees sneees sues we coedes deovegocs 70 
™ McCreery, Thomas C., a Senator from Kentueky— |. itis not in order to call up business transacted in legislative 
ih SE cla nadaa Siete ss anrendsepanens<cahcenpsedesign devas sili calinait alata viene SEU WORGACNNE isasiceia sccins nies du dvscnnwidbbunns adcdaueta Cecaee teeter nent neaeete 99 
Meliwen, Daniel C.—see Witnesses. | objections to putting A question to a witness by a memberof the 
843 McDonald, William J.—see Witnesses. | court must come from the court itself..........cccccccec cecece ceeees 16, 
Meigs, R. J.—see Witnesses. 169, 170 
Merrick, Richard T.—see Witnesses. | but after question is asked, it is competent for Managers to 
Moore, William G.—see Witnesses. 1] state objections to its being answered. ............ .cceee cee eee ee LOW, DT 
Moorhead, James K.—see Witnesses. | itis competent for Senate to recall any witness. .............. ..0.0e0e- 16d 
3 Morrill, Justin S., a Senator from Vermont— | if Managers desire to cross-examine they must cross-examine 
t) order by— DElOPE GISUDINSINE. WITMERG. iBier evade ockee ance cothes Whaceccla beste 173 
Il that the Senate meet on Monday next for the purpose of delib- 1} an application for an order of Senate to furnish a statement 
v eration; and that on Tuesday the Senate proceed to vote from its records can only be addressed to Senate in legislative 
b without debate on the several articles—each Senator to be I  iic's tie dodanie navi en tuaw ubeudaat aswel waded aude tee ee 
12 permitted to file his written opinion within two days after the the general rules of the Senate in its legislative session govern 
| vote: offered, 408; agreed to, 409. |] the proceedings of the court, so far as applicable............ 147, 174 
TOURTEO i srcees cinteicredinas aici itiie caeasatapadnn Sienna te .127, 331, 408, 409 || President—see Johnson, Andrew. , 
; OPRWAOD, CW FRO COB es occas odes >sess 0th erenesye pyar cQinns gh tad’ patter dnes<yexe 474 || Q. 
ol Morrill, Lot M., a Senator from Maine— . . ; 
53 ; order by— Question, final, order that when doors shall be closed for deliber- 
that the Senate proceed on Monday next to take the yeas and | ation upon, the official reporters still take down debates, to 
nays on the articles without debate; any Senator to have be reported in proceedings-—| By Mr. Edmunds. | 
03 permission to file a written opinion: offered, 408. | offered, 294 ; read, 310, 820 J tabled, 407 ; (yeas 25, nays 20.) 
: OTN aris scien intornsas setosnsid paroeniebh 68, 145, 408, 408, 418, 414 || order, that Senate proceed to wote ou the. several, articles at 
of Opinion ON the CASE.......0. ecseees wavebh vend ax emste a wbweeven Nanananqenenened {80 twelve o'clock on day after the close of arguments—| By 
Morton, Oliver P., a Senator from Indiana— Mr. Sumner. } cs 
6 remarks DYssseecee seve iaiaicee dean LES ...8, 28, 225, 820, 411 || __ offered, 310; called up, 408. 
80) N orders prescribing form of, offered by— ” 
" WER MeCN es cic ani he 0c6eceicaxeetcnaensshitaisvomeds aa . 409 
gn) Nelson, Thomas A. R., of Tennessee, Counsel— | BES, ORUUIEIINE: siceseses ovnsecnsieenmetiantcntistedidcashilaieiie 10) 
; argument by— BET, CONMORGS oiuicc cecsexscutiscencchediegietcaeeruhl abba . 400 
Q] on motion to fix a day for trial to proceed............. dntice deed » OF BRE. FRGWONSCMB niece ie i- op incochbdocentenh « retansnecdxebes tadenbendbocs eet 100 
90) on motion to fix the number and order of the speakers on final OIE. i 5 ac iupiers pen dnneies cece nmai idan meee milea a SLO, 
ATLUMENL... reese be Debi viide ast bo cdacdbilde whic ie poe ebdiedss Wisner 175, 249 400, 410 
99 final, on the CASE... 00000 ses sevcee cnceeveceren socses coneee ceeees teense soeece 24 || views of Chief Justice on form of putting...........c.60 ceceee eeeeee os 409 
remarks on the Alta Vela letter............336, 337, 341, 042, 343, 350 || order that the views of the Chief Justice be entered on the 
100 O. Journal—[ By Mr. Buckalew. | 
LOD Oath administered to: Chief JaGtice .....occs voices coccodecenecoce coccencoccee 5 offered and agreed to, 409. 12 
Ll4 to Senators........s000 siete iain catia cde had oD 5, 6, 12 order that the, be put as proposed by Presiding Officer, and each 
Officers. territorial and executive, list of, with their tenures......... 179 || Senator shall wer - his place and answer **Guilty’’ or 
11) Opinion: order, that each Senator shall be permitted to file, within - Not guilty’? ouly—[ By Mr. Sumner. | 
“ two days after the vote shall have been taken, his written, to offered and agreed to, 410. - ; 
Q5 go onthe record—[ By Mr. Morrill, of Vermont :] offered, 408 ; order that the, shall be taken on the eleventh article first, and 
22 agreed to, 409. i thereafier on the other ten successively as they stand—({ By 
198 Sled hr \| Mr. Williams. | 
50 Mr. Buckalew.......scsscssssssecs cossee cesses cesses sesseaceseceseseseerseceee 610 |] . S8reed to, 411; (yeas 34, nays 19.) 
73 Mr. Cattell.............. hebieetiad toh eaes eae aha 523 || taken on Article XI, 412; (yeas 35, nays 19.) 
001 Be er vile uakdges sadeat totais ee eee ek 438 |) order that the, be now taken on the remaining articles—([ By 
105 Mr. Doolittle. ...... sese++: » Mipsis Saerhaatoalin boohnedl Ceelxtas eee 515 || Mr. Conkling. } 
Ob Rel react hn den at aatenas Koutabehe adbadis deca. 424 || offered and rejected, 413 ; (yeas 26, nays 28.) 
0 Mr. Ferry.:........ antaGsushauunseeae canes siercassdes white ete thaekeactie ares . 451 || order that the several orders heretofore adopted as to the order 
}o8 Mr. Fessenden ............ 00000 sou Sibase saedes ene tx uacwmnadarcetoentecatiate 452 || of voting on, he resecinded—[By Mr, Williams. ] 
0 Mr. Frelinghuysen. ......... ...0008 ise honsukcecniinemaperekwiitnes ceive eet 520 || offered and agreed te, 414, ar 1 
0s) EE Punic hehe hneuen biaannidedah gected vakaion pies change saneue Bhaeteiie 420 || taken on Article IT, 414; (yeas 35, nays 19.) 
12 Mr. Harlan ..... bide kenasdasn uoecgaerpebdete aliens BEA denies Roccrdaes vee 485 |) taken on Article If, 415; (yeas 35, nays 19.) 
14 Mr. Henderson............: Waacidees Tish hate id dintebacaa Veo dedass cedcre ONO Questions—see Practice, > 
Lo BO STEN tk sn cutis dacae veeugh sbcaun sevveceee sesuseeey tasasrecd suasel ous 490 R. 
Be su nste ddcinieds sagicesen wadhtiindeiaves scctge acta ae 500 | Ramsey, Alexander, a Senator from Minnesota— 
Mr. Howe..... kk ched Wunkte temhbade versae aneaneenates sthiedlec iphtaneetes . 492 remarks by......  akec teen tenth twa meainaStacenaarevets nucidawld Guguak wiantaads 92 
Mr. JONNSON 0004 seeeeeees vasa Ashvisd he SO SAW lai sess seseeeseee 428 || Randall, Alexander W.—see Witnesses. 
Mr. Morrill, of Maine....... beak bitte. stesees teecesees ceeeesseecseseecseee 480 || Replication, read and filed ......... ... .ccccseee coceee ceceee eeeseeceseee ts Seceds 23 
Mr. Morrill, of Vermont iid eWeb bts Uddeitte steak Vide T RAK. .. 474 || Ross, Edmund G., a Senator from Kansas— 
Mr. Patterson, of New Hampshire......... ...c...00 cccece cesceceee ene 507 I tN eo cris suae ccedae bncdnedin Seaccsned daeene cédup ends céphse Gceadaanmvaa 414 
a | oN ements éatelnaka cuap lina vin wih eeOie SEE Binds duet h: ° 478 Rule Vil, order amending, in respect to submitting questions of 
Us Mr. S SR, denecg veveseus ib deals waded awkeneouaduueen oaks pits sedans céaces 446 evidence, &c., to Senate —[ By Mr. Henderson. | 
sy Mr. SLOWALE .eseeeee ceeseeeee ceeeeeete cereceees seseeeeee see cstserececereeeeees 453 || offered and agveed to, 63; (yeas 31, nays 19.) 
6, Bets BRIA Locsin le sescceccesaceveisticnce secned evbdels echavedil wlekee 605% 468 11 ? Wi: order amending and requiring votes —— incidental ques- 


1s Mr. Tipton ....... ee tions to be without a division, unless demanded, &c.—[ By 


2, ey eS eee juevatcaned ie ates er Midbas! boieh rE 417 || Mr. Drake.) 
15 BROS Vielsd Witalele, oscisvcsevoccee sess peua eae . : 





i HUY WA K 1G. ......000 veceee coevenee eseees eonseces MtAssctelecd..2 431 || offered, 77: agreed to, 92. 

21 Mr. Vickers ae alll ei cgenniin dees Jabs vocdes aWoasde Leebeth? 4610 | “ESE. wenstrentienncel s550550cc5 i Rec ccea eT eb e a, 60 
28 Mr. Williams...... —_" Rbdndaddisll o'idas cob vepebente Coddde sibteebiiddss sds. 57 | XXI, motion to amend, so as to allow such of Managers or 

‘ Mr. \\ SOI odus ceceveetw c0ddisbbilbaid > ae ee weseee 460 || Counsel as desire to be heard to speak on final wrgument— 

ld eating haseene Ais nein un ncsnenhd nines anatase aa ann | Ep Seer Dla hae hic tickawersvitievcestcesecesass sadete conten ctedssies 147 





hme ese 





x1 INDEX TO SUPPL EMENT. 


Lule—Continned. 
XXI, motion to remove limit fixed by, as to the number who 
may participate in final argument—[ By Mr. Frelinghuysen. ] 
offered, 147. 
discussed by 


Baas ee LOORG incocsces svcderves once oat a a i 16 

| ee ee sieonen matin diphanidiniliasidiunnahiiies sides 161 | 
f RN wine a a ela la aa asa (aka elas 162 || 

Mr. Stanbery ptdkddevtviande udsuidiansicdcabeneatdaadincaighanmanseuich 162 

EL TA AAO! EC AT Ae 162 

Ree ae ae od Aisa coal 162 | 


tabled, 163; (yeas 38, nays 10.) ; 
XXIII, order amending, to subject it to the operation of Rule 
Vil—[{ By Mr. Conkling. ] 
offered and agreed to, 6. 
amendment, that the fifteen minutes allowed by, shall be for 
the whole deliberation on the final question, and not to the 
final question on each article—| By Mr. Drake. | 
offered, 408; adopted, 409. ] 
Rules—see Practice. 


OF PTOCERRTS BNE PPRCLCC..000000 crnnce cond soso anes psnce.s ppncsoees sevemsnce 5 | 
of Senate sitting in legislative session, adopted for guidance of 
court, as far as applicable....... sy cons eobnasenne senees pon meeepenane 147, 174 
> : . , * ) * 
Rulings—-see Evidence; Practice. 
8. | 
—_— o ‘ ' 
Senators, oath administered to................ sist cos ddoteane ctsreeseely eo 


Seward, Frederick W. 
Sheridan, James b. 
Sherman, John, a Senator from Ohio— 
orders by 
that trial proceed on 6th of April: offered and discussed, 8. 
that under the rules all questions other than of order should | 


see Witnesses. 
see Witnesses. | 


be submitted to Senate: offered, 62. 
that additional time allowed by amendment to Rule XXI 
shall not exceed three hours: offered, 161. 


that Managers and Counsel have leave to file written or printed 
arguments before oral argument commences: offered, 247 ; | 
amended, 247; disagreed to, 248 ;-(yeas 20, nays 26.) 1 
that Managers be permitted to file printed or written argu- |} 


ments: amendment offered, 248. 1] 

OMT RO WF isicdis sae dicdedesccs phakic Metees 8, 27, 28, 53, 61, G2, 88, 119, 147, |} 
1G1, 162, 175, 184, 185, 186, 194, 201, 202, 224, 225, 236, 238, || 

247, 248, 274, 310, 841, 368, 383, 893, 406, 407, 408, 409, 411 | 

» questions by...... ...008 sees. siden wokdte hovana Wetedks eoknniey wees xdgute 88, 186, 258 


GUNES OH CO COO sik.nis os heise cskd dds chtiececDscidcs ieeds hstenh aesvee sovces 4461 
Sherman, William T.—see Witnesses. | 





Smith, Francis H.—see Witnesses. 
Sprague, William, a Senator from Rhode Island— 
FARTS Di rccins ites incves veanasten eeanns cscees cvecevend OG, 249, 274,413 


Stanbery. Henry, of Kentucky, Counsel— 
motions by 1 | 
for an allowance of forty days to prepare answer, 6: denied, 8. 
for an allowance of thirty days to prepare for trial, 23; denied, | 
27; (yeas 12, nays 41.) 


argument by— 
on application for forty days to prepare answet................... 6, 7 
for thirty days to prepare for trial. ......... ....ccsee ceoseeeee seeee . = 
on admissibility— 
of Adjt. Gen. Thomas's declarations to Mr. Burleigh, Feb. 


Bl, BOOB. is iisvotvinds 0 eodéue sobese Goede sosbests sesedies .59, 64, 65, 66, 70 || 
of President’s letter to- Gen. Grant, unaccompanied with ] 
SPAUOBUP OB 6 icnescncnscvisaeedtrtcl isiasbcbsb ted, eveies Oo teeeeeee .81, 82 
of appointme nt of Edmund Cooper to be Assistant Secre- t 

tary of the Treasury................ dh tno cbddd'ap exe senvenes dition .87, 88 || 


of telegrams relating to the reconstruction of Alabama....... 91 
of President’s declarations to Adjt. Gen. Thomas Feb. 21, 138 
of conversations between President and oo Sherman, 


Jan. 14. werdsre in ddven bibealardy bobo dA Seaxtvide cfebes 151, 152, 158, 154 
of question respec ting de ._partme nt of the Atlantic. ........... 157 
of tender of War Office to Gen. Sherman........ sus vebdecdes AOE BOO 
of President's purpose to get the question before the courts, 158 


of question, Whether Gen. Sherman formed and gave Presi- | 
yews an opinion, &e ss ea ala Siditaciien Miidisndthcaudinetctbabascoeh 163, 165 | 
of affidavit and warrant of arrest of Lorenzo Thomas...167, 168 
on motion to remove limit to number of speakers on final argu- 


| 
EN ic tincitdnsh ckthsgancniiad acneian sivihh citansas Ub sendhasinutns teksti NOUN Tl 
on right of counsel to renew examination of a witness recalled 
Be ii tiadcialinnss oie snnenttniedhs aidientbadaitiitinthieinadiy Gaetan 
NN ik Ss carnnntn ann tncnansa xenus sin sitet sscceee coscqudces ae 
Stanton, Edwin M., Secretary of War— 
OGRIBOTION GI. . .. denesnninen Qienditncchinnddpdne seattle atiakils anit “thle eatedaie Gell 
confirmation of......... sieaiiachinbii died iahiai te willie ndinth Snantdis taney sia 
Commission Of.............0sse0 ee psisiieinthenttantntaibe ie pease ee ae 
suspension of, communicated to Senate......... dimen siiieihdeaiiies | ae 
SOMALE’S NON-CONCUFFENCE IM...00c cceccsees ves ccveccces encom pees shhere 88 
removal of, order for.............. » sean canseiasindemaiegee Mielencay OF 
Spmnmnanted, £0 Bawah c onsensscs cecitatititmiis stenatansenani nee . 68 
Senate resolution On...............ccces cesees lettin asian eateries 708 
interviews of, with Adjt. Gen. Thomas, demanding possession, 137, | 
140, 148, 148, 150 | 





Stanton, Edwin M., Secretary of War—Continued. 





letter of, denying Gen. Thomas's authority........... cece ceeees 37, 147 Il 
affidavit of, for arrest of Gen. Thomas..... aindias i nhewatie paged daa dics 168 
Stark. Everett D.—see Witnesses. at 
Stewart, William M., a Senator from Nevada— Ti 
order by— I 
that Man’r Logan hi aye leave to file written argument: offered, 

247. 1s 
remarks by......0 sssseees kane 160, 174, 183, 209, 227, 239, 247, 250 1 
OPINION. tS. CREO coceveces sonase cases sennsnives oo wens ser veberint er Bhs sade 433 

Stevens, Thaddeus, of Pennsylvania, a ee 
remarks on order relating to final argument. ..........6.-ee0 161, 248 
argument, final, on the case....... Lia dithdie cniidiihaiaiondad . 320 
Summons, return of Sergeant-at-Arms to writ of, read und verified, b 
Sumner, Charles, a Senator {from Massachusetts— 
orders by— 
that Senate proceed with trial from day to day unless otherwise 

ordered: offered, 28; withdrawn, 28. 

that Chief Justice presiding has no authority to vote on any 
question during the trial, &c.: offered, 63; rejected, 63; 
(yeas 22, nays 26. ) 

that where the Senate were equally divided, and Chief Justice 

gave a casting vote, such vote was without authority under 

the Constitution: offered and rejected, 63; (yeas 21, nays 

“7 \ 

ate! 

that trial proceed without delay on account of removal of limit 
provided by Rule XXI[: amendment offered and accepted, 
160. 

that on final argument the several Managers who speak shall 
close: offered, 162, 

that under rule limiting argument to two ona side, such others 

as choose may file arguments at any time before the argu- 

ment of the closing Man: ager: laid over, 174; amended, 174; 

indefinitely postponed, 175; (yeas 34, nays 15. ) ' 

that all evidence offered not trivial or obviously irrelevant be r 
received without objection, to be open to question at the bar ‘ 


to determine its value, and to be sifted and weighed in the 
final judgment: tabled, 195; (yeas 33, nays 11.) 

that Senate sit from tena. m. tosix p. m.: offered, 209; rejected, Tr 
209; (yeas 15, nays 30.) 


that Senate proceed to vote on the several articles of impeach- . 
ment at twelve o'clock on the day after the close of argu- 
ments: offered, 510; called up, 408. 
that after removal, which follows conviction, any further judg- 
ment shall be determined by a majority of members present: 
ren and laid over, 831. 
that Mr. Nelson, one of counsel, having used disorderly words, 
has deserved the disapprobation of the Senate : offered, 341 ; : ‘ 
tabled, 351; (yeas 35, nays 10.) 
that Senate will sit from ten a. m. to six p. m.: offered and . 
tabled, 351; (yeas 32, nays 17.) 
that the question be put as aan by Presiding Officer, and , 
each Senator shall rise in his place and answer ‘‘ Guilty ”’ Va 
or ‘*‘ Not guilty’’ only: offered and agreed to, 410. Vai 
rules by— Fe 
XXIII, in taking the votes of Senate on the articles presiding Vie 
officer shall call each Senator by name, and upon each . 
article propose the question of “Guilty or not guilty?’ 
whereupon each Senator shall rise in his place and answer: 
proposed April 25, 310; called up, 409. 
XXIV, on a conviction by Senate it shall be the duty of pre- 
siding officer forthwith to pronounce the removal from office 
of the convicted person; any further judgment shall be on 
the order of Senate: proposed April 25, 310; called up, 410. 
remarks by.....8, 28, 53, 63, 88, 92, 98, 107, 120, 121, 160, 162, 174, 
175, 183, 194, 209, 224, 274, 279, 294, 310, 815, 820, 
831, 841, 342, 850, 351, 406, 408, 409, 410, 412, 415 
opinion on the setae sini oie cuteion ei eheidgpahens mada S08 
1m. 43 , ; r 
lestimony—see Witnesses; Evidence. e 
Thayer, John M., a Senator from Nebraska— Vor 
remarks by........ seeceecseeseeeeO2y 70, 159, 160, 175, 201, 249, 407, 413 
Thomas, Lorenzo— 
PR, BING, DOT TICE. CE, ne vedencnns coreresan surtosseapososeees crseee ceo OO 142 Wa 
restoration of, to duty as Adjutant General......80, 85, 136, 137, 140 Wa 
appointment of, Secretary of War ad interim.........53,87, 137, 142 We 
Senate resolution ON, COMMUNICALET tO........00 cecserserecevesrersee OF We 
letter of, accepting............ esses. s+ eink «tt codecs erent vasetabisee seeds 123 Wil 
demand of, for possession.........56, 58, 59, 74, 75, 78, 189, 140, 143 Wil 
conversations of— 0 


with President......ce0 sssscsescsesseeeeldsy 140, 142, 148, 146, 149, 150 
with Secretary A i on uisndiandtidig iis 140, 148, 148, 150 
i iii, iiinenncdsintihmndiiabinnnmitnaneninil ... 141, 144, 148 
WEEE, EE, PA ORIOT esivecen csc cerces cecsisdtnvestoovcanionse dy AGG, 1A 148 
WIG iE. WOO OR reer svence cocsvencbetinoccen cccessncmucsiah ie MOBY 4G, 145 
WORE BAR. Sey. Fs PRON Re, necasssndnccnstnsrcasnavecmeanectanee 149 
declarations of, to clerks of the War Office.........71, 72, 78, 74, 147 


intentions of, as to Obtaining pOSSESSION. .........2:.cscc0eeeree ceeeeeeee OY 
63, 71, 74, 141, 144, 145, 148 





INDEX TO 


Thomas, Lorenzo—Continued. 
arrest of, and proceedings ROR io. odin dcedieadcdcd ance 140, 
144, 197, 198, 200, 201, 202, 203, 204, 205, 206 
Tinker, Charles A.—see Witnesses. 
Lipton, Thomas W.,. a Senator from Nebraska— 
remarks by iale nino ue uSbUhS 000 SRAROOTES Jabendel oled-Ghdbaseeul Ja ccéuseeceuces 98, 342, 410 
opinion | th CHIU CUO i ocis ik nia 5505 si cn hc ccs Tce ond O98 cheb é6é coun wees eubnies 488 
Trial, motion to fix a day for, to proceed — 
discussed by — 





PRA CTI Foo oa cee co once duh nedavitenutadddwed atucctblve te court icdtonecs 8 
NE RCET PRET Pea e CRTT PEEL NE LE UN SUC Ree wa) Sea) o 
AD STII. co Voce casaek bait cc datenddee cadncs cWeeds Tovnwehedioe sccemceul ll 
order that, unless otherwise ordered, the, proceed immediately 
after replication filed—| By Mr. Conkling. } 
offered, 10; agreed to, 11; (yeas 40, nays 10.) 
application of Counsel for thirty days to prepare for...........00006 25 
disc usse d by 
ie Mie 6 i DOs. ere Olt 3, 24 
PUN re PINS 820 5 EEE, cB shld atte tic dae ecde nae aahedcecn seeks 23, 26 
Man’‘r Logan 23 
Be WON Mes sb ila Ads BEA. ded eaasien hens 24, 25 
PII idle chattus an susecansstecdsh Vinkactes sedthiveetubsactty audbnes 25 
EO WU CNO OH 54580856 hw ale ois Said diwzde obo etadedkcke Shceae sbakaxe 26 
PEM BO NPO EC eE En vhe ck Lease We ccbul foc keccncs i deweeaba chontacceede . 
denied, 27; (yeas 12, nays 41.) 
orders offered to fix time for, to proceed, by— 
Pie MeN Si ais eects GkK a ee nas bane pasatoinwssee etn ieelee iced & 
PEO PON odie iced cdi ak Ccusinnkdl beead 8 
Be DINER iovcinc sie af bin Soe Cod vcd vn dee vu ccncias steae veasataate tuk 8 
Mr. Conkling............. etued ievhin hb eatasdas eehdvaned oepans aie 10, 28 
Bey ON oace:cc cits Ga uvex Gubets desaccdea bdactacd abet taite ae tea cacs 28 
Mee POTIONS i bis cs ives bsicdexedic obeetcses concou th cccecedentccealetecdee 28 
Bates MNO a Bes Ne cteesihn nd dive ad eeIee AAR 28 
application of Counsel for reasonabie time, after replication filed, 
A I FR cdi ciines tha aici Nii cckevises cleudesaniad Geaddbne ot zi 
order fixing the 30th of March for commencement of—[ By Mr. 


Conkling. | 

offered and agreed to, 28; (yeas 28, nays 24.) 

Trumbull, Lyman, a Senator from Illinois— 
orders by— 

that respondent file answer on or before 23d of March: agreed 
to, 12. 

that as many of Managers as desire be permitted to file argu- 
ments or address Senate orally; but the conclusion of oral 
argument shall be by one Manager, as provided by Rule 
XXI: offered, 250; amended, 250; adopted, 251; (yeas 28, 
nays 22. 


SOMITE: BG cv vies cvenees estcesaces stsaceee weu2l, 55, 63, 64, 70, 98, 147, 160, 
172, 179, 209, 224, 249, 250, 342, 351, 406, 407, 408, 412, 413, 414 
OPMIGD'GR CHO COI 006066 acvercesee deieel cacti wuties Sidoddednstaa cdtevecree Et 


Van Horn, Burt—see Witnesses 
Van Winkle, P. G., a Senator from West Virginia— 
opinion SE PE UD iiiias <nttrkce sttbvnistidnetudeats<ntiasendinandaaanthecundll 431 
Vickers, George, a Senator ‘from M: iryland— 
orders by— 
that any two of Managers, except those who open and close, 
and who have not addressed Senate, may file written argu- 
ments before adjournment or make oral al lresses after the 
opening by one of Managers and first reply of Counsel, and 
that other two of Counsel who have not spok: u may reply, but 
alternating with said two M: anagers, leaving closing argument 
for President and Managers’ final reply under original rule: 
amendment offered, 247 ; disagreed to, 248; (yeas 20, nays 26.) 
that one of Managers may file printed argument before adjourn- 
ment, and that after oral opening by a Manager and reply 
by one of Counsel another Counsel may file written or make 
oral address, to be followed by closing speech oe one of 
Counsel and final reply of a Manager: ‘offered, 2 
PE I daniale 360 ease tandacaee <tsawy veces ancipeaitnaeairda MT, 248 
Oe I I acs cecei te eiebeccnceias deal exe tanianiaeanaaratennion 161 
Votes—see Articles ; Chief Justice; Evidence; Questivu; ules. 
W. 
Walbridge, L. L.—see Witnesses. 
Wallace, George W.—see Witnesses. 
Welles, Edgar ‘I'.—see Witnesses. 
Welles, Gideon—see Witnesses. 
Wilkeson, Samuel—see Witnesses. 
Williams, George H., a Senator from Oregon— 
orders by— 
that consideration of respondent's application for time be 
postponed until Managers have submitted their evidence : 
offered, 28; not agreed to, 28; (yeas 9, nays 42.) 
that no Senator shall speak more than once, nor to exceed 
fifteen minutes during deliberations on final questions: 
offered, 320; tabled, 407. 
that the question shall be taken on the eleventh article first, 
and thereafter on the other ten successively as they stand: 
agreed to, 411; (yeas 34, nays 19.) 





SUPPLEMENT. XU 


Williams, George H., a Senator from Oregon—Continued. 
orders by 
that the several orders heretofore adopted as to the order of 
voting upon the articles be rescinded: offered, 412; agreed 





to, 414. 
SOU Ci es dcdes snpacttgy Sencabttten vinten sbhaunee 28, 68, 89, 162, 171, 
75, 210, 231, 235, 320, 407, 409, 411, 412, 413, 414, 415 
questi on by Sia keudwedee ctincs Metanee ~enedanse Caudle cedeeedus outer eames ane 251 
CUNT SEITE OTR SIRO CNG ina os xis s<ccae uorue dinendecnmnde Adeunacneaas ideaus a 457 
Williams, Thomas, of Pennsvlvania, a Manager 

argument, final, on the case.......... lieu dak catadichaneersien masitanades $24, 331 

remarks on motion edie to the number of speakers on final 
SN oa srcc acco ae cadéddcdwincescn dus ceadeambieden cua eee Gupat: fs eecs 160 


Wilson, James F., of lowa, a Manager— 
argument by 
on application of counsel for thirty days to prepare for trial, 24, 25 
on adn nissibility 
of President’s letter to Gen. Grant, eer with 
ON aistsic sisiigies cndiiaaeedesaarat aabnibeun bnatsaaised aac 
of President’s conversations with Gen. Sherman.............. 156 
o employment of counsel by President to getup a test case.. 199 


Pre sident’s declarations to Mr. Perrin......cc. ccccccceececeeees 07 
of advice to President by his Cabinet touching the consti 
tutionality of the tenure-of-office act.......... cececcee coeceeees 227 
Wilson, Henry, a Senator from Massachusetts 
POUR Senedd vidictues votes 8, 11, 29, 61, 62, 247, 248, 294, 394, 407 
OPNHIOIT OW TRG COBO Soo. on co cts occecccces Sc andane doawadanwane viedun Greece . 460 
W itness—see Practice. 
right of Counsel to renew examination of a, recalled by court— 
[ By Mr. Williams. ] 
GUNN ss icintinn siviineas piticninen snawatd ceacauhes weed aneeuncen samteuuir dale ae 
discussed by— 
BR PE ratinecacprttaapudecdanita eneuthenmdardicaaceaeane 171,,.172 
PE MEI ni uik scones eutndceie sncvbubecaredaanests seemelicbaeannien 171 
SNE O MIN co sinnoedsnencdinges vasteuneaninnes Mkeoonseee N7T1,.172 
SE STINE eis 04xcn abd wqunpechicasamen bieemaaenamertcmamueninde 171 
Sls a 5-ci sin son buiaaece sadegeomebaanwebicinces awkaidivesdecqeu anrtaae . 173 
Witnesses for the prosecution— 
William J. McDonald: service of Senate resolutions at office of 
SF SEITE csdien nis dtd arash senaunieh nenuenene eadnadamaabramiaeneiaanametanene 54 
J. W. Jones: service of Senate resoiution on Adjt. Gen. 
IE sits tigi thicker sé eek denned nine ereeed dienes Guvemee coos «668 


C. E. Creecy: form of commission before and after tenure-of-  - 
office act, 54, 55; commission of Edmund Cooper as Assistant 
Secretary of T reasury, 55, 56; date of change in form of com- 
mission 56; President's notification to Secretary of Treasury 
of Secretary Stanton’s suspension, 119; notification of Secre- 
tary of the Treasury to heads of bureaus, 120. 

Burt Van Horn: Adjt. Gen. Thomas’s demand for possession 


OE PE CIE oe sions sesereceiems ixseengmeneten eercnieecurpeiadin 56 

James K. Moorhead: Adjt. Gen. Thomas's demand for posses- 
sion of War Department........ an lpasetes sapiens punendtetinvenaida nasi 58 

Walter A. Burleigh: Adjt. Gen. Thomas’s account of interview * 
with Secretary Stanton, 59, 71; his intentions, 59, 63, 71; his 
declarations to clerks, 71, 72, 73, 74; means by which he 
intended to obtain possession, 59, 63, 71, 74. 

Samuel Wilkeson: Adjt. Gen. Thomas’s account of interview 
WEIGHT TICCTORUE SY COUMITEIED coe acedincentsansecmreennsdaes selienen iene 74, 75 


George W. Karsner: conversations with Adjt. Gen. Thomas, 75, 


76, 77; his intentions, 75; interview with Secretary Stanton, 78. 
Thomas W. Ferry: occurrences at War Department, Feb. 22... 78 
Villiam H. Emory: conversations with President in reference to 
troops, 78, 79; Orders No. 15 and 17, 79, 80. 
George W. Wallace: conversation with President in regard to 
garrison at Washington and movement of LOOPS... eeeeeeees $4, 85 
William E. Chandler: process of drawing money from Treasury 
Department, 85, 88, 89; course of issuing commission to an 
otlicer confirmed by Senate, 85, 86; authority of Assistant Secre- 
tary of the Treasury to sign warrants, 88, 89; the practice, 89. 
Charles A. Tinker: telegrams between Lewis E. Parsons and 
President relating to reconstruction in Alabama, 89, 90; Pres- 
ident’s speech, Aug. 18, 1866, as telegraphed, 93, 96. 
James Bb. Sheridan: President’s speech, Aug. 18, 1866, in reply 
to Hon. Reverdy Johnson, 93; manner of reporting it, 94; 
corrections by President's Secretary, 95. 
James O. Clephane: President’s speech, Aug. 18, 1866, in reply 
to Hon. Reverdy Johnson, 94, 96; revision by President’s Sec- 
retary, 94, 96, 97; verbatim report rewritten for Chronicle, 
94, 95. 
Francis H. Smith: President's speech, Aug. 18, 1866, 96, 97; 
revision by President's Secretary, 97. 
William G. Moore: corrections of report of President's speech, 
Mets. WOj BOOOH IAG RAI ed idee CIE adh Boece Canes cece 97, 98 
William N. Hudson: President's speech at Cleveland, Sept. 3, 
1866, reported for Cleveland Leader, 100, 101, 102; cries of 
the crowd, 102, 103, 104. 
Daniel C. McEwen: President’s speech at Cleveland, Sept. 3, 
NOGG siissidccsa-pedeis cincee cacves cncsiathasmigds Mt thessinss artdinde tradbbees 104, 105 
Everett D. Stark: President's speech at Cleveland, Sept. 3, 
1866, reported for Cleveland Herald........... sie tater « bebaies 105, 106 


te 





XIV 
Witnesses for the prosecution —Continued., 
L.. 1. Walbridge: President's speech at St. Louis, Sept. 8, 
Se iis ono nsdaksna usapne veka te Mibisaisehs baad ests aaa ae 111, 
Joseph A. Dear: President's speech at St. Louis............. 113, 


Robert S. Chew: change in form of commi 


sions after passage 
of civil-tenure act, 115, 116; 


change in plate for printing forms, 


115; list of appointments of heads of Departments, 117 ; 
appointments of acting Secretaries of State—from whom, 
117, 118. 


H. Wood: interview with President, 
and Congress, 122 ; patronage—statement to Mr. Koppel, 122. 
Foster Blodgett; suspension from oflice of postmaster at 
PR, ER icictn nsdarincuiedavesii 540s paecuteia aba <os aia 122, 
Witnesses for the defense— 
Lorenzo Thomas: service, 136, 142; res 
Adjutant General, 136, 157, 140; 


Sept., 1866, 122; President 


storation to duty as 
appol ime nt as Secretary 


of War ad interim, 137, 142; letter of Mr. Stanton, 137, 149; 
arrest, 140, 144; interviews with Secretary Stanton, 137, 140, 
143, 148, 150; with President, 137, 140, 142, 148, 146, 149, 
150; with Mr. Burleigh, 141, 144, 148; with Mr. Karsner, 
14], 146, 147, 148; with Mr. Wilkeson, 143, 144, 145; with 
B. B. Johnson, 148, 149; use of force, 141, 144, 145, 148; 
testimony before House cominittee, 140, 148, 149, 150; would 
obey President's orders, 142, 143; address to clerks, 147. 
William T. Sherman: duties in Washington, Dee. 1867, 150, 
163; interviews with President, 150, 151, 157, 173; tender of 
enpointment as Secretary of War ad interim, 150, 157, 158; 
President s declaration purpose in making tender, 169, 170, 


10, lis. 
warrant of arrest of Lorenzo Thomas, 166, 169; 
lid, 174. 


173; use of force, 


R. J. 


loceket OF entries, 


Meigs : 


D. W. C. Clarke: nomination of Thomas Ewing, sen., to be Sec- 
etary of War, Feb. 22, 1868, 175, 182; when received, 175, 182. 
William G. Moore: nomination of Mr. Ewing to be Secretary 
f War, 182; when received, 182; and delivered, 182. 
- Walter S. Cox: counsel for Adjt. Gen. Thomas, 197; employed 
by President, 197, 193, 200, 201; President's instructions, 200, 
201; proceedings and their purpose, 203, 204; application for 
! 


cteroeas corpus, 201, 202, POS: . 
“03, 204; making a test 

scharge of 204, 

Rochard T. Merrick: profession, 204; employment in case of 

ien. Thonias, 204; report to President, 204; President's 

» Feb. 22, in respect to obt aining habeas corpus, 


pre paraee of quo ae 
200, 203; J. H. Bradley, 2¢ 


‘ase, 


Thomas, 


mstlructions 


soe) 


, 2354; movements of 
234, 235; conversation with 
Stanton, 225; appointment 
254; consideration of civil-tenure 


Giicoun Welles: date of commission, 22 
troops. Feb. 21, 1868, 221, 222, 2: 
President. 222, 225; removal of Mr. 
of Mr. Ewing, Feb. 22, 221, 
act in Cabinet, 225, 232, 234. 
Edgar T. Welles: form of Navy agents’ commission, 235; move- 
ment of troops, 235. 
Alexander W. Randall: date of commission, 235 
sion of Foster Blodgett, 236, 237, 238, 239 
he was suspended, 237; indictment, 236, 
explanation, 242, 


Wood, H.—see Witnesses. 


5, 236; suspen- 
242; kk ww by which 
yor 

240; 


moi, 20 39, : 


*s 
Yates, Richard, a Senator from Illinois— 
| order by— 
that fonr of Managers and Counsel be permitted to make 
printed, written, or oral arguments, the Managers to have 
opening and closing, subject to Rule XXI: offered and 
disagreed to, 250; (yeas 18, nays 31.) 
remarks by... ......00 sesseseee cesses 202, 239, 246, 247, 
opinion on the case......... 
Yeas and nays on— 


99o" 
4, OO, 


250, 294 


OA OUP IEE epee doesarerasnnoevons vettheges's coesntnes suaces srpvendd a Ree 
RAOUTRANS GIG veecen weanececpeseenevecencite soseness BA Ly — 106 412, 


ste die, (yeas 3 

admissibility of Adjt. Gen. 

Burleigh, | Foes OS, AFG DA, devsescewssencusimcinsases w sivsss pasrensaseues 

to clerks of War Department, (yeas 28, nays 22, )......00000 00000 

; of President's letter to Gen. Grant, without inclosures, (yeas 
29, nays 20,).. odncds ebeese 

of testimony relating to the nepentmane of Edmund Cooper, 

i (pent SE MND ET, ). sass senvirats consid opdees wanine a 
ike of telegrams between President and Lewis E. Parsons, — 
} 27, MAYS 17,) 00.0008 a eee Tee 
. of Leader's report of President's speech at Cleveland, (yeas 


3i D, nays Ai, ). CDG eee tree eee ee Hee eee Chee eet ee ce eeee eth bb bbe weeeee eebbbe thbees 


ORR Ree RRO Ee Ree ee ee eee 


SOO Renee tee e wees + teen ween 
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vis <m NT Tn aaa 
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INDEX TO SUPPLEMENT. 


114 |) 


204, 205; acts in reference thereto, 205, 206; discharge of 
homas, 206, 
FE win O. Perrin: interview with President, Feb. 21......... cation 206 
Vi a. W. Armstrong: President's speech at Cleveland......... 210, 211 
fy eton Able: President’s speech at St. Louts............ ...06 211, 212 
G orge Koapp: President's speech at St. Louis................ 212, 213 
Henry I. Zider: President’s speech at St. Louis, 213; corree- 
ns, 213; differences in reports, 213, 214, 215. 
@Fieacrick W. Seward: practice in appointments of vice con- 
I. caclndladhacee Mak aeeicaica ea? iaen eickats wash sk baad enna canlte von banat ere 220, 221 


409 


160 
413 
. 415 


107 


| 
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Yeas and nays on—Continued. 


admissibility — 
of President’s declarations to Adjt. Gen. Thomas, Feb. 21, 
(yeas 42, nays 10, ). .......00 scccce secnscces sosevsnscecs vonegscpeces ccene - 140 
of President's conversation with Gen. Sherman, (yeas 23, 
WORE (By lsiscscces cess d beeedunatdwie ed guage seous sueedenee o cseeseceeteness 157 
and (yeas 23, nays 29)....... ed Ges akeceo ted: ba sas Bievanitdechokeere ees. LGR 
of President's declarations to Gen. Sherman— 
of purpose to get case before the courts, (yeas 7, nays 44,) 159 


of purpose in “tendering him the War Oilice, (yeas 25, 
NGS 215 )ucesscices i keeble sages Hadas eee aaun Ras ce5b obae cas Manneeete testes 160 
of whether Gen. Sherman gave President an opinion as to 
advisibility of a ee in the War Office, (yeas 15, 
nays 34 ; 
of advice by Gen. Sherman to President, (yeas 18, nays 32,).. 166 
of affidavit and warrant of arrest of Lorenzo ‘Thomas, (yeas 


BES MRGS El 6 Jes icnesn dsecessevvonncessdcy oxcentnas paubacesmersee vesnsesesetss 168 

whether President stated to Gen. Sherman his purpose in 

tendering him the office of Secretary of War ad interim, 
(yeas 26, NAYS ZZ, )....cccsccce covevcsccccsesses see. esenseeeesbocneie bbeerss th) 

of President’s declaration of purpose to Gen. Sherman in 

tendering him the oflice of Secretary of War ad interim, 
(yeas 26, NAYS 2d, )......cccceccee ssevcvcccsccsscccces sos seeseces cevscsees 170) 

of extracts from records of Navy Department, (yeas 36, 
NGG 2G gy lacs say scesnsncvonees snonanpnives apdumceute bo daceaies «ekhasanpen Siweke 106 

of employment of counsel by President to get up a test case, 
(yeas 29, AFH Sh sje sepenpesovnses oe bah <agrebate a abbas ace 200 

of acts by counsel oon getting out a habeas corpus in the 
case of Thomas, (yeas 27, nays 23, ).........- eer pagbae svedlress 201 

of acts done subsequently to test Mr. Stanton’s right, Xc., 
(yeas 27, nays iby hiduvcnesé vaste: ibaeicenreshies gana Se DOONERseh bbs ves 208 

of President's declarations to Mr. Perrin, Feb. 21, (yeas 9, 
WRAPS Bi, )ecerecnee ssvvsessnear vnsoedvensevecs is escecaaseRW aeddvess 20S 
to Secretary Welles, Feb. 21, (yeas 26, nays 23,)...... dining 225 

of advice to President by Cabinet as to constitutionality of 
tenure-of-oflice act, (yeas 20, nays 29,).......66 see Spe tbh op eas 20 

of advice as to construction of tenure-of-oflice act, (yeas 22, 
MOVS ZG, ) sce. sta re eewaaed bese Faeeepaeeiehinen suite sper eadavs 232 

of Cabinet consultations in regard to obtaining a judicial 
Gecision, Ze., (yeas 19, nays BO,) ..vsese wcssoocsercseapensnsss 233 
in regard to the use.of force, (yeas 18, nays 26, )..... eee 234 

of opinions given to President by Cabinet as to the scope of 
tenure-of-otlice act, (yeas 20, nays 26, ).......00 00 Sethe eniy hives 238 

of nominations of Lieut. Gen. Sherman and Maj. Gen. Thomas 
to be generals by brevet, (yeas 14, nays 35,)......ecceeee eeeee 246 
appeal from decision of the Chief Justice............... . 412 

application of Counsel for thirty days to prepare for trial, (yeas 
BE: MOOS 15 i cssicsiedistass Misc sedubanas Niwekases matinee rr ee eee 
for time to prepare proofs, (yeas 57, nays 10,)..........+. hs ane 21 
argument, rule prescribing order of.............247, 248, 249, 250, 251 
censure of Mr. Nelson, tabling order of, (yeas 32, mays 17,)...... o| 
Chief Justice, authority of, to rule questions of evidence.......... 3 
CTE OE, 86 CRN scecadi qeieieiet iene en sap eais gine eRe 63 
consultation, MOtiON tO retire fOL......... .cceeeces see ceeeee seeeee eeeees 28, 62 

court of impeachment, unconstitutionality of ‘the, (yeas 2, nays 
i ee $ ivailiaeesins auch sei <cipeetaaantn anaes na hestnaine Madtseatueee 22 

order for tri: ul to proceed forthwith upon filing replication, (y eas 
Be EE Bite Per cesisnene wsputyeiscen wasn wegen mam n> 8 


immediately after replication filed, (yeas 40, nays 10,)........... 11 
for respondent to file answer before 20th March, (yeas 28, nays 
eS ee ene ene 
in respect to unconstitutionality of court. of impeachment, ‘(yeas 
By CRE DIG ) + sicsven setaee cpnetctan octane en raiin wmnenen. «1S 
postponing application for thirty days to prepare for trial, 27, 
(yeas 25, nays 28;) and 28, (yeas 9, nays 42. 
directing trial to commence 30th March, (yeas 28, nays 24,)... 28 
denying authority of Chief Justice to vote, (yeas 22, nays 26) 63 


denying authority of Chief Justice to give casting vote, (yeas 
»») 


ame 


SARI UAE ib Peban ticemsannes Sapeiuseneensebace. pekatash veennaean Seuene wees) . 63 

denying privilege of Chief Justice to rule questions of law, 

COE Dy. CURD GD, )s cesuisinace sncivnnes ospesacss covers Seapenavenss 

directing questions to be submitted to Senate, on request, (yeas 

31, nays 19,).... hinipetitnies. OO 

mode of procedure on final argument.....175, 247, 248, 249, 250 

fixing hour of meeting...... .......00 sssseeees seeeseeeeeel 70, 209, 294, 351 

proposing to receive all evidence, not trivial, without objec- 

tion..... ¢ vesees oes ane © Re eeee corecceee cocces cocces oeees ceeee 

for reporting deliberations on final question............. saooes810, 

for filing opinions. i lca RR ag ac ea le 
prescribing form of final CRO enn cere nig cere miess 

directing vote to be taken on eleventh article first, (yeas 34, 

question, final, of * Guilty’’ or ‘ Not guilty’’— 

on Article X[, (yeas 85, nays 19. )......00scessers sosvsones svscee eneeee 

i AO i Me TI a, 1 careiapeenitaiionmhiibel 

Pe ACO Gi, BORE BR Dovnnseverinn-eqaenmenesnnyndiliiens 

rule limiting debate on final question.........cccesesee see ecetse edeebers 


Z. 


29 
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Zider, Henry I’.—see Witnesses. 
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SUPPLEMENT TO THE CONGRESSIONAL GLOBE. 


PROCEEDINGS OF THE SENATE 
SITTING FOR 
THE TRIAL OF ANDREW JOUNSON, 


PRESIDENT OF THE UNITED STATES, 


On Articles of Impeachment exhibited by the 


House of Representatives. 


—_——_——_—__—_ 


On Monday, February the 24th, 1868, the 


Hiouse of Representatives of the Congress of 


the United States resolved to impeach Andrew 
Johnson, President of the United States, of 
high crimes and misdemeanors, of which the 
Senate was apprised and arrangements were 
muade for the trial. On Monday, the 3d of 
March, articles of impeachment were agreed 
upon by the House of Representatives, and on 
the 5th they were presented to the Senate by 
the managers on the part of the House, who 
were accompanied by the House, the grand in- 
quest of the nation, as a Committee of the 
Whole on the state of the Union. Mr. Bina- 
HAM, chairman of the managers, read the arti- 
cles as follows: 


Articles exhibited by the House of Representatives of 


the United States, in the name of themselves and all 
the people of the United States, against Andrew Joha- 
son, President of the United States, in maintenance 
and support of their impeachment against him for 
high crimes and misdemeanors. 


ARTICLE I. 

_Thatsaid Andrew Johnson, Presidentof the United 
States, on the 2lst day of February, in the year of 
our Lord 1868, at Washington, in the District of Co- 
lumbia, unmindful of the high duties of his office, of 
his oath of office, and of the requirement of the Con- 
stitution that he should take care that the laws be 
faithfully executed, did unlawfully and in violation 
of the Constitution and laws of the United States 
issue an orderin writing forthe removal of Edwin M. 
Stanton from the office of Secretary for the Depart- 
ment of War, said Edwin M. Stanton having been 
theretoforeduly appointed and commissioned, by and 
with the advice and consent of the Senate of the 
United States, as such Secretary, and said Andrew 
Johnson, President of the United States, on the 12th 
day of August, in the year of our Lord 1867, and during 
the recess of said Senate, having suspended by his 
order Edwin M. Stanton from said office, and within 
twenty days after the first day of the next meeting of 
said Senate, that is to say, on the 12th day of Decem- 
ber, in the year last aforesaid, having reported to 
said Senate such suspension, with the evidence and 


reasons for his action in the case and the nameof the | 


person designated to perform the duties of such office 
temporarily until the next meeting of the Senate, and 
said Senate thereafterward, on the 13th day of Jan- 
uary, in the year of our Lord 1868, having duly con 
sidered the evidence and reasons reported by saia 
Andrew Johnson for said suspension, and having re- 
fused to concur in said suspension, whereby and by 
foree of the provisions of an act entitled “An act 
regulating the tenure of certain civil offices,” passed 
larch 2, 1867, said Edwin M. Stanton did forthwith 
resume the functions of his office, whereof the said 
Andrew Johnson had then and there due notice, and 
said Edwin M. Stanton, by reason of the premises, 
on said 21st day of February, being lawfully entitled 


3 


to hold said office of Secretary for the Department of 


War, which said order for the removal of said Edwin | 


M. Stanton is in substance as follows, that is to say: 
EXEcuTIveE MANSION, 
Wasuineton, D.C., February 21, 1868. 

Sir: By virtue of the power and authority vested 
in me as President by the Constitution and laws of 
the United States, you are hereby removed from 
office as Secretary for the Department of War, and 
your functions assuch will terminateuponreceipt of 
this communication. 

You will transfer to Brevet Major General Lorenzo 
Thomas, Adjutant General of the Army, who has this 
day been authorized and empowered to act as Sec- 
retary of War ad interim, all reeords, books, papers, 
and other public property now in your custody and 
charge. 

Respectfully yours, ANDREW JOHNSON. 
Hon. Epwin M. Stanton, Washington, D. C. 

Which order was unlawfully issued with intent 
thenand there to violatethe actentitled ** An actreg- 
ulating the tenure of certain civil offices,’”’ passed 
March 2, 1857; ana, with the furtherintentcontrary to 
the provisions of said act, in violation thereof, and 
contrary to the provisions of the Constitution of the 
United States, and withvut the advice and consent 
of the Senate of the United States, the said Senate 
then and there being in session, to remove said Ed- 
win M. Stanton from the office of Secretary for the 
Department of War, the said Edwin M. Stanton be- 
ing then and there Secretary of War, and being then 
and there in the due and lawful execution and dis- 
charge of the duties of said office, whereby said An- 
drew Johnson, President of the United States, did 


recess of the Senate, and no vacancy existing in said 
office at the time, and which said appointment, so 
made by said Andrew Johnson, of said Lorenzo 
‘Thomas, is in substance as follows, that is to say: 
Executive MANSION, 
W «snineton, D. C., February 21, 1868. 

Str: Hon. Edwin M. Stanton having been this day 
removed from office as Secretary for the Department 
of War, you are hereby authorized and empowered 
to act as Secretary of War ad interim, and will imme 
diately enter upon the discharge of the duties per 
taining to that office. 

Mr. Stanton has been instructed to transfer to you 
all the reeords, books, papers,and other public prop 
erty now in his custody and charge. 

Respectfully yours, ANDREW JOHNSON. 
To Brevet MajorGeneral Lorenzo Thomas, Adjutant 

General United Statea Army, Washington, D. C. 


Articie IV. 

That said Andrew Johnson, President of the Uni 
ted States, unmindful of the high duties of his office 
and of his oath of office, in violation of the Constitu 
tion and laws of the United States, on the 21st day 
of February, in the year of our Lord 1868, at Wash- 
ington, in the District of Columbia, did unlawfully 
conspire with one Lorenzo Thomas, and with other 
persons to the House of Representatives unknown, 
with intent by intimidation and threats unlawfully 
to hinderand prevent Edwin M. Stanton, then and 
there the Secretary for the Department of War, duly 
appointed under the laws of the United States, from 
holding said office of Secretary forthe Department of 


| War contrary to and in violation of the Constitution 


then and there commit, and was guilty of a high mis- | 


demeanor in office. 
ArTICcLeE ITI. 

That on said 2lst day of Februaryyin the year of 
our Lord 1868, at Washington, inthe District of Colum- 
bia, said Andrew Johnson, President of the United 
States, unmindful of the high duties of his office, of 
his oath of office, andin violationof the Constitution 


| of the United States, and contrary to the provisions 


ofan act entitled “*An act regulating the tenure of 
eertain civil offices,’’ passed March 2, 1867, without 
the advice and consent of the Senate of the United 
States, said Senate then and there being in session, 
and without authority oflaw, did, with intent to 
violate the Constitution of the United States and 
the act aforesaid, issue and deliver to one Lorenzo 
Thomas a letter of authority in substance as follows, 
that is to say: 
Executive MAnNsIon, 
WasuHinoton, D. C., February 21, 1868. 

Sir: Hon. Edwin M. Stanton having this day been 
removed from office as Secretary for the Department 
of War, you are hereby authorized and empowered 
to act as Secretary of War ad interim, and will im- 
mediately enter upon the discharge of the duties per- 


taining to that office. | } 
| Mr. Stanton has been instructed to transfer to you 


| all the records, books, 


papers, and other public 

property now in his custody and charge. 
Respectfully yours, ANDREW JOHNSON. 

To Brevet Major General Lorenzo Toomas, Adjutant 
General United States* Army, Washington, D. C. 


then and there being no vacancy in said office of Sec- 
retary for the Department of War; whereby said 
Andrew Johnson, President of the United States, did 
tion and there commitand was guilty of a high mis- 
demeanor in office. 


Articxe ITI. 


That said Andrew Johnson, President of the United 
States, on the 2lst day of February, in the year of our 
Lord 1868, at Washington, in the District of Columbia, 
did commit and was guilty of a high misdemeanor 
in office, in this, that, without authority of law, 
while the Senate of the United States was then and 
there-in session, he did appoint one Lorenzo Thomas 
to be Secretary for the Department of War ad interim, 
without the advice and consent of the Senate, and 
with intent to violate the Constitution of the United 
States, no vacancy having happened in said office 
of Secretary for the Department of War during the 


|} tain civil offices,” 


of the United States, and of the provisions of an act 
entitled *‘An act todefine and punish certain con- 
spiracies,”’ approved July 31, 1861, whereby said An 
drew Johnson, President of the United States, did then 
and there commit and was guilty of ahigh crime in 
oflice. 

ARTICLE V. 


Thatsaid Andrew Johnson, President of the United 
States, unmindful of the high duties of his office and 
of his oath of office, on the 2lst day of February, in 
the year of our Lord 1868, and on divers other days 
and times in said year, before the 2d day of March, 
A. D. 1868, at Washington, in the District of Colum 
bia, did unlawfully conspire with one Lorenzo 
Thomas, and with other persons to the House of 
Representatives unknown, to prevent and hinder the 
execution of an act entitled “ An act regulating the 
tenure of certain civil offices,’’ passed March 2, 1867, 
and in pursuance of said conspiracy did unlawfully 
attempt to prevent Edwin M. Stanton, then and there 
being Secretary for the Department of War, duly 
appointed and commissioned under the laws of the 
United States, from holding said office, whereby the 
said Andrew Johnson,President of the United States, 
did then and there commit and was guilty of a high 
misdemeanor in office. 


Articue VI. 


That said Andrew Johnson, President of the United 
States, unmindful of the high duties of his office and 
of his oatb of office, on the 2lst day of February, in 
the year of our Lord 1868, at Washington, in the Dis- 
trict of Columbia, did unlawfully conspire with one 
Lorenzo Thomas by force to seize, take, and possess 
the property of the United States in the Department 
of War, and then andthere in the custody and charge 
of Edwin M. Stanton, Secretary for said Department, 
contrary to the provisions of an act entitled “An act 
to define and punish certain conspiracies,”’ approved 
July 31,1861, and with intent to violate and d.sregard 
an act entitled “An act regulating the tenure of cer- 
yassed March 2, 1867, whereby said 
Andrew Johnson, President of the United States, did 
then and there commit a high crime in office. 


Articie VII. 


That said Andrew Johnson, President of the Uni- 
ted States, unmindful of the high duties of his office 
and of his oath of office, on the 21st day of February, 
in the year of our Lord 1868, at Washington, in the 
District of Columbia, did unlawfully conspire with 








one Lorenzo Thomas with intent unlawfully to seize, 
take, and po the property of the United States 
in the Departmentof War, in the custody and charge 
of Edwin M. Stanton, Seeretary of said Department, 
with intent to violate and disregard the act entitled 
*Anact regulating the tenure of certaincivil offices,”’ 
massed March 2, 1867, whereby said Andrew Johnson, 
President of the United States, did then and there 
commit a high misdemeanor in office. 


Articie VIII. 


That said Andrew Johnson, President of the United 
States, unmindful of the high duties of his office l 
of his oath of office, with intent unlawfully to control 
the disbursements of the moneys appropriated for 
the military service and for the Department of War, 
on the 2Ist day of February, in the year of our Lord 
1468, at Washington, in the District of Columbia, did 
unlawfully and contrary to the provisions of an act 
entitled “An act regulating thetenureof certain civil 
offiices,”’ passed March 2, 1567, and in violation of the 
Constitution of the United States, and without the 
advice and consent of the Senate of the United States, 
and while the Senate was then and there in session, 
there being no vacancy in the office of Secretary for 
the Department of War, with intent to violate and 
disregard the act aforesaid, then and there issue and 
deliver to one Lorenzo Thomas a letter of authority 
in writing, in substance as follows, thut is to say: 
EXkCUTIVE MANSION, 
Wasninaton, D.C., Lebruary 21, 1808. 

Str: Hon. Edwin M. Stanton having been this day 
removed from office as Secretary for the Depart- 
mentof War, you are hereby authorized and empow- 
ered to act as Secretary of War ad dnterim, and will 
iminediately enter upon the discharge of the duties 
pertaining to that office. 

Mr. Stanton has been instructed to transfer to you 
all the records, books, papers, and other public prop- 
erty now in his custody and charge.’ 

Respectfully yours, ANDREW JOINSON, 


ane 


l'o Brevet Major General Lorenzo Tuomas, Adjutant 


General United States Army, Washington, D.C. 


Whereby said Andrew Johnson, President of the | 


United States, did then and there commit and was 
guilty of a high misdemeanor in office. 


ARTICLE LX. 


That said Andrew Johnson, President of the Uni- 
ted States, on the 22d day of February, in the year 
of our Lord 1868, at Washington, in the District of 
Columbia, in disregard of the Constitution and the 
laws of the United States, duly enacted, as Com- 
mander-in-Chief of the Army of the United States, 
did bring before himself then and there William H. 
Emory, a major general by brevet in the Army-of the 
United States, actually in command of the depart- 


SUPPLEMENT TO 


loud voice certain intemperate, inflammatory, and 
scandalous harangues, and did therein utter loud 
threats and bitter menaces as well against Congress 


as the laws of the United States duly enacted thereby, 
amid the cries, jeers, and laughter of the multitudes 
then assembled and within hearing, which are set 
forth in the several specifications hereinafter writ- 
ten, in substance and effect, that is tosay: 
Specification First.—In this, that at Washington, 
in the District of Columbia, in the Executive Man- 
sion, to a committee of citizens who called upon the 
President of the United States, speaking of and con- 
cerning the Congress of the United States, said An- 
drew Johnson, President of the United States, here- 
totore, to wit, on the ISth day of August, in the year 


| of our Lord 1866, did, in a loud voice, declare in sub- 


ment of Washington and the military forces thereof, | 


and didthen and there, as such Commander-in-Chief, 
declare to and instruct said Emory that part of a law 
of the United States, passed March 2, 1867, entitled 
*Anact making appropriations for the support of the 
Army for the year ending June 30, 1868, and for other 
purposes,”’ especially the second section thereof,which 
provides, among other things, that “all orders and 
instructions relating to military operations issued by 
the President or Secretary of 
through the General of the Army, and, in case of his 


inability, through the next in rank,” was unconstitu- | 
tional, and in contravention of thecommission of said | 


Emory, and which said provision of law had been 
theretofore duly and legally promulgated by general 
order for the government and direction of the Army 
of the United States, as the said Andrew Johnson 
then and there well knew, with intent thereby to in- 


duce said Emory, in his official capacity as commander | 


of the department of Washington, to violate the pro- 
visions of said act, and to take and receive, act upon, 
and obey such orders as he, the said Andrew Jobn- 
son, might make and give, and which should not be 
issued through the General of the Army of the Uni- 
ted States, according to the provisions of said act, 


and with the further intent thereby to enable him, | 


the said Andrew Johnson, to prevent the execution 
of an act entitled “An act regulating the tenure of 
certain civil offices,”” passed March 2, 1867, and to 
unlawfully prevent Edwin M. Stanton, then being 
Secretary for the Department of War, from holding 
said office and discharging the duties thereof, whereby 
snid Andrew Johnson, President of the United States, 
did then and there commit and was guilty of a high 
misdemeanor in office. 


ARTICLE X. 

That said Andrew Johnson, President of the Uni- 
ted States, unmindful of the high duties of his office 
and the dignity and proprieties thereof, and of 
the harmony and courtesies which ought to exist 
and be maintained between the executive and 


legislative branches of the Government of the United | 


States, ugnies and intending to set ‘ 
rightful authority and powers of Congress, did at- 


tempt to bring into disgrace, ridicule, hatred, con- | 


tempt, and reproach the Congress of the United 
States and the several branches thereof, to impair 
and destroy the regard and respect of all the good 
people of the United States for the Congress and le- 
gislative power thereof, (which all officers of the 


aside the | 


Government ought inviolably to preserve and main- | 


tain,) and to excite the odium and resentment of all 
the good people of the United States against Con- 
gress and the laws by it duly and constitutionally 
enacted; and in pursuance of said design and in- 
tent, openly and publicly, and before divers assem- 
blages of the citizens of the United States convened 


in divers parts thereof to meet and receive said An- | 
drew Johnson as the Chief Magistrate of the United | 
States, did, on the 18th day of August, in the year of | 


our Lord 1866, and on divers other days and times, 
as well before as afterward, make and deliver with a 


War shall be issued || 


| about it than you do. 


stance and effect, among other things, that is to say: 

“So farasthe executive department of the Govern- 
mentis concerned, the effort has been made to restore 
the Union, to heal the breach, to pour oil into the 
wounds which were consequent upon the struggle, 
and (to speak in common phrase) to prepare, as the 
learned and wise physician would, a plaster healing 
in character and coextensive with the wound. We 
thought, and we think, that we had partially suc- 
ceeded; but asthe work progresses, as reconstruction 
seemed to be taking place, and the country was be- 
coming reunited, we found adisturbing and marring 
element opposing us. In alluding to that element, 
1 shall go no turther than your convention and the 
distinguished gentleman who has delivered to me the 
report of its proceedings. I shall make no reference 
to it that L do not believe the time and the occasion 
justify. 

**We have witnessed in one department of the Goy- 
ernment every endeavor to prevent the restoration 
of peace, harmony,and Union. We have seen hang- 
ing upon the verge of the Government, as it were, a 
pody called, or which assumes to be, the Congress of 
the United States, while in fact itis a Congress of 
only a part of the States. We have seen this Con- 
gress pretend to be forthe Union, when its every 
step and act tended to perpetuate disunion and make 
a disruption of the States inevitable,” * * 
. 8 *Wehave seen Congress gradually encroach 
step by step upon constitutional rights, and violate, 
day atter day and month after month, fundamental 
principles of theGovernment. We have seen a Con- 
gress that seemed to forget that there was a limit to 
the sphere and scope of legislation. We have seen 
a Congress in @ minority assume to exercise power 
which, allowed to be consummated, would result in 
despotism or monarchy itself.” 

Specification Second.—In this, that at Cleveland, in 
the State of Ohio, heretofore, to wit, on the 3d day 
of September, in the year of our Lord 1866, before a 
public assemblage of citizens and others, said Andrew 
Johnson, President of the United States, speaking of 
and concerning the Congress of the United States, did, 


| atimea bill that was called a 





that he was atraitor to the Constitution of the Up; 
ted States, and hence you find that another rebe}|; 
was commenced having its origin in the Rad 
Congress,” rm . = > ' 
“So much for the New Orleans riot. And they 
was the cause and the origin of the blood that 
shed: and every drop ot blood that was shed is y; 
their skirts, and they are responsible for it. I, 


° ° ° i 
test this thing a little closer, but will not do it jy x 
to-night. But when you talk about the causes a) 1 


consequences that resulted from proceedings of th)»: 
kind, perhaps, as I have been introduced here, 4; d 
you have provoked questions of this kind, though, \; 
does not provoke me, I will tell you atew wholeg se 
things that have been done by this Radical Congres 
in connection with New Orleans and the extensjo) 
of the elective franchise. r 
“[ know that I have beentraduced and abused, | 
know it has come in advance of me here, as elsewher: 
that 1 have attempted to exercise an arbitrary 
power in resisting laws that were intended to |p 
forced upon the Government; that I had exercised 
that power; that L had abandoned the party that 
elected me, and that I was a traitor, because [ exe; 
cised the veto power in attempting and did arrest for 
*Freedman’s Bureau’ 
bill; yes, that I was a traitor. And Ihave been tra- 
duced, [ have been slandered, I have been maligned 
I have been called Judas Iscariot, and allthat, N 
my countrymen here to-night, it is very easy to in- 
dulge in epithets; it is easy tocall aman a Judas and 
cry out traitor; but when he is called upon to , 


Elvi 


|| arguments and facis he is very often found wanting 


Judas Iseariot—Judas. There was a Judas and he 
was one of the twelve apostles. Oh! yes, the twelye 
apostles had a Christ. The twelve apostles had a 
Christ, and he never could have had a Judas unless 
he had had twelve apostles. If I have played the 
Judas, who has been my Christ that I have played thy 
Judas with? \Vas it Thad. Stevens? Was it Wey 
dell Phillips? Was it Charles Sumner? These are 
the men that stop and compare themselves with the 
Saviour; and everybody that differs with them in 
Opinion, and to try and stay and arrest the diabolical 
and nefarious policy, isto be denounced as a Judas.” 
* * co * * * * * * : 
**Well, let me say to you, if you will stand by me 
in this action; if you will stand by me in trying t 
give the people a fair chance, soldiers and citizens 


| to participate in these offices, God being willing, | 


will kick them out. I will kick them out just as fast 


|| as I ean. 


in a loud voice, declarein substance and effect, among | 


other things, that is to say: 

**T will tell youwhat [did‘do. I called upon your 
Congress that is trying to break up the Government,” 
» + cs * a 7” * * * * 

**In conclusion, beside that, Congress had taken 
much pains to poison their constituents against him. 
But what had Congress done? Have they done any- 
thing to restore the union of these States? No; on 
the contrary, they had done everything to prevent it; 
and because he stood now where he did when the 
rebellion commenced he had been denounced as a 
traitor. Who had run greater risks or made greater 
sacrifices than himself? But Congress, factious and 
domineering, had undertaken to poison the minds of 
the American people.” 

Specification Third.—In this, that at St. Louis, in 
the State of Missouri, heretofore, to wit, on the 8th 
day of September, in the year of our Lord 1866, before 
a public assemblage of citizens and others, said An- 
drew Johnson, President of the United States, speak- 
ing of and concerning the Congress of the United 
States, did, in a loud voice, declare in substance and 
effect, among other things, that is to say: 

“Goon. Perhaps if you had a word or two on the 
subject of New Orleans you might understand more 
And if you will go back—if 


| you will go back and ascertain the cause of the riot 


at New Orleans, perhaps you will not be so prompt 
in calling out ‘New Orleans.’ If you will take up 


‘*‘Let me say to you,in concluding, that what I 
have said Lintended to say. I was not provoked into 
this, and I care not for their menaces, the taunts, 
and the jeers, I care not for threats. I do not intend 
to be bullied by my enemies nor overawed by my 
friends. But, God willing, with your help I will veto 


| their measures whenever any of them come to me.” 


Which said utterances, declarations, threats, and 
harangues, highly censurable in any, are peculiarly 


| indecent and unbecoming in the Chief Magistrate of 


the United States, by means whereof said Andrew 
Johnson has brought the high office of the President 
of the United States into contempt, ridicule, and 
disgrace, to the great scandal of all good citizens, 
whereby said Andrew Johnson, President of the Uni- 
ted States, did commit, and was then and there guilty 
of, a high misdemeanor in oflice. 


ArtTICcLE XI. 


That said Andrew Johnson, President of the Uni- 
ted States, unmindful of the high duties of bis office 
and of his oath of oflice, and in disregard of the 
Constitution and lawsof the United States, did hers 
tofore, to wit: on the 18th day of August, 1866, at 
the city of Washington, in the District of Co- 
lumbia, by public speech, declare and aflirm in sub- 
stance that the Thirty-Ninth Congress of the Uni 
ted States was not a Congress of the United States 
authorized by the Constitution to exercise legislative 
power under the same; but, on the contrary, was a 
Congress of only part of the States, thereby denying 


| and intending to deny that the legislation of said 


Congress was valid or obligatory upon him, the said 
Andrew Johnson, except in so far as he saw fit to 
approve the same, and also thereby denying and in- 


|| tending to deny the power of the said Thirty-Ninth 


the riot at New Orleans and traee it back to its source | 


or its immediate cause, you will find out who was re- 


sponsible forthe blood that wasshed there. Ifyouwill | 


take up theriot at New Orleansand trace it back to the 
Radical Congress you will find that the riot at New 
Orleans was substantially planned. If you will take 
up the proceedings in their caucuses you will under- 


| stand that they there knew that a convention was to 


be called which was extinct by its power having ex- 
pired; that it was said that the intention was that a 
new government was to be organized, and on the or- 
ganization of that government the intention was to 
enfranchise one portion of the population, called the 
colored population, who had just been emancipated, 
and at the same time disfranchise white men. When 
you design to talk about New Orleans you ought to 
understand what you are talking about. When you 
read the speeches that were made, and take up the 
facts on the Friday and Saturday before that con- 
vention sat, you will there find that speeches were 
made incendiary in their character, exciting that 
portion of the population, the black population, to 


arm themselvesand prepare for theshedding of blood. | 


You will also find that that convention did assemble 
in violation of law, and the intention of that conven- 
tion was to supersede the reorganized authorities in 
the State government of Louisiana, which had been 
recognized by the Government of the United States; 
and every man engaged in that rebellion in that con- 
vention, with the intention of superseding and up- 
turning the civil government which had been recog- 
nized by the Government of the United States, I say 





Congress to propose amendments to the Constitution 
of the United States; and, in pursuance of said deec- 
laration, the said Andrew Johnson, President of the 
United States, afterward, to wit: on the 2lst day of 
February, 1868, at the city of Washington, in the Dis- 
trict of Columbia, did unlawfully and in disregard 
of the requirements of the Constitution, that he 
should take care that the laws be faithfully executed, 
attempt to prevent the execution of an act entitled 
“Anact regulating the tenure of certain civil offices,” 
passed March 2, 1867, by unlawfully devising and 
contriving, and attempting to devise and contrive, 
means by which he should prevent Edwin M, Stan- 
ton from forthwith resuming the functions of the 
office of Secretary for, the Department of War, not- 
withstanding the refusal of the Senate to concur in 
the suspension therefore made by said Andpew Jobn- 
son of said Edwin M. Stanton from said office ot 
Secretary for the Department of War, and also by 
further unlawfully devising and contriving, and at- 
tempting to devise and contrive, means then and 
there to prevent the execution of an act entitled 
“An act making Seen for the support of 
the Army for the fiscal year ending June 30, 180%, 
and for other purposes,” approved March 2, 1867, and 
also to prevent the execution of an act entitled “An 
act to provide for the more efficient government 0! 
the rebel States,” passed March 2, 1867; whereby the 
said Andrew Johnson, President of the United 
States, did then, to wit; on the 2lst day of February, 
1868, at the city of Washington, commit and was 


| guilty of a high misdemeanor in office. 
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{nd the House of Representatives, by protestation, 


s ¢ to themselves the liberty of exhibiting at any 
' realter any further articles or other accusa- 
,or impeachment against the said Andrew John- 
President of the | nit ed States, and also of reply- 


‘ne to his answers which he shall make unto the arti- 
oles oven preferred against him, and gt offering 
to the same and every part thereof, and to all 
, oe every other article, accusation, or impeachment 
sich shall be exhibited by the = as the ease shall 
require, do demand that the said Andrew Johnson 
may be put to answer the high crimes and misde- 
meanors in office herein eharged against him, and 
‘ iat t such P yroceedings,examinations, trials, andjudg 
ments may be thereupon had and given as may be 
vreeable to law and justice, 


[he Senate, in its preparation for so mo- 
mentous an event, adopted rules of procedure 


ind practice for the guidance of the court; 


and to accord with the conviction of the Chief 
Justice that the court should adopt its own 


rules, they were pro forma again adopted when 
They are as follows: 


and Practice inthe Senate 
Trial os Impeach menta, 

I. Whensoever the Senate shall receive notice from 
the House of Representatives that manage rs are 
appointe d on their part to conduct an impeae iment 

gainst any person, and are directed to carry articles 

t impea@hment to the Senate, the Seeretary of the 
Senate shall immediately inform the House of Rep- 
resentatives that the Senate is ready to receive the 
managers tor the purpose of exhibiting such articles 

{impeachment agreeably to said notice 

Il. When the managers of an impeac hment shall 
be introduced at the bn ir of the Senate, and shall 
signify that they are re.:ly to exhibit articles of im- 
peachment against any per. on, the Presiding Officer 
ot the Senate shall direct the Sergeant-at-Arms to 
make proclamation, who shall, atter making procla- 
mation, repeat the following words, viz: ‘*All persons 
are commanded to keep silence, on pain of imprison- 
ment, while the House of Representatives is exhib- 
iting to the Senate of the United States articles of 
impeachment against ——— ———-;”’ after which the 
articles shall be exhibited, and then the Presiding 
Officer of the Senate shall inform the managers that 
the Senate willtake proper order on thesubjeet of the 

impe achment, of which due notice shall be given to 

‘ House of Representatives. 

7 Il. Upon such articles being presented to the Sen- 
ite, the Senate shall, at one o'clock afternoon of the 
day (Sunday excepted) following such presentation, 
or sooner if so ordered by the Senate, proceed to the 
consideration of such articles, and shall continue in 
session from day to day, (Sundays excepted,) after the 
tri ilshall commence, (unless otherwise ordered by the 

enate,) until fin: ul judgme nt shall be rendered, and 
so much longer as may, in its judgment. be needful. 
betore proceeding to the consideration of the arti- 
cles of impeachment, the Presiding Officer shall ad- 
minister the oath herein: iufter provided to the mem- 
bers of the Senate then present, and to the other 
members of the Senate as they shall appear, whose 
duty it shall be to take the same. 

", When the President of the United States, orthe 
Vice President of the United States, upon whom the 
powers and duties of the office of President shall have 
devolved, shall be impeached, the Chief Justice of 
the Supreme Court of the U nited States shall pre- 

ide; and in a case requiring the said Chief Justice 
to preside, notice shall be given to him by the Pre- 
siding Officer of the Senate, of the time and place 
fixed for the consideration of the articles of impeach- 
ment, as aforesaid, with a re quest to attend; and the 
said Chief Justice shall preside over the Senate dur- 
ing the consideration of said artic les, and upon the 

rial of the person impeached therein. 

V. The Presiding Officer shall have powe r tomake 
and issue, by himself or by the Secretary of the Sen- 
ate, all orde rs, mandates, writs, and precepts author- 
ized by these rules, or by the Sen: ite, and to make and 
enforee such other regulations and orders in the 
premises as the Senate may authorize or provide. 

VI. The Senate shall have power to compel the 
attendance of witnesses, to enforce obedienee to its 
orders, mandates, writs, precepts, and judgments, to 
preserve order, and to punish in a summary way con- 
tempts of and disobedience to its authority, orders, 
mandates, writs, precepts, or judgments, and tomake 
all lawful orders, rules, and regulations, whic hit may 
coon essential or conducive to the ends of justice. 

And the Sergeant-at-Arms, under the direction of 
t! ie Senate, may employ such-aid and assistance as 
may be necessary to enforee, execute, and carry into 

effect the lawful orders, mandates, writs, and pre- 
ce pts of the Senate. 

The Presiding Officer of the Senate shall di- 
re ‘ail necessary preparations in the Senate Cham- 
ber, and the presiding officer upon the trial shall 
direct all the forms of proceeding while the Senate 
are sitting for the purpose of trying an impeach- 
ment, and all forms during the trial not otherwise 
spec ially provided for. The presiding officer may, 
in the first instance, submit to the Senate, without a 
division, all questions of evidence and incidental 
questions; but the same shall, on the demand of one 
fifth of the members present, be decided by yeas and 
nays. 

VIII. Upon the presentation ofarticles ofimpeach- 
ment and the organization of the Senate as herein- 
before provided, a writ of summons shall issue to the 
accused, reciting said articles and notifying him to 
Sppear before the Senate upon a day and at a place 
to be fixed by the Senate and named in such writ, 
and file his answer to said articles of impeachment, 


the court met. 


Rules of Procedure when 


sitting on the 


THE 


CONGRESS 


and to stand to an 1 abide the or lers and judgments 
if the Senate thereon; which writ shall be served by 
such officer or person as shall be nam i in the pre 
eept thereof such number of days prior to the day 
fixed for such appearance as shall be named in such 
precept, either by the delivery of an attested copy 
thereof to the person accused, or, if that cannot con- 
veniently be done, by leaving such copy at the last 
known place of abode of such person or at his us ual 
place of business, in some conspicuous place therein; 
or if such service shall be, in the judgment of the 

Senate, impracticable, notice to the accused to ap- 
pe ar shall be given in such other manner, by publie 
ation or otherwise, as shall be deemed just; and if 
the writ aforesaid shall fail of service in the manner 
aforesaid the proceedings shall not thereby abate, 
but further service may be made in such manner as 
the Senateshall direet. If the accused, after service, 
shall fail to appear, either in person or by attorney, 
on the day so fixed therefor as afores aid, or, appear 
ing, shall fail to file his answer to such articles of 
impeachment, the trial shall proceed, nevertheless, 
as upona ple aof not guilty. Ifa pleaof guilty shall 
be entered judgment may be entered thereon with 
out further proceedings. 

IX. Attwelveo’clock and thirty minutesafternoon 
of the day appointed for the return of the sammons 
against the person impeached, the legislative and 
executive business of the Senate shall be suspen lk l, 
and the Secretary of the Senate shall administer an 
oath tothe returning officer in the form following, 








viz: “I, ——— ——, do solemnly swear that the 
return made by me upon the process issued on the 
— day of ——, by the Senate of the United States, 
against -- .is truly made, and that I have 
performe d such service as therein described; so help 


me God.”” Which oath shall be entered at large on 
the records, 

The person impeached shall then be called to 
Pt and answer the articles of impeachment 
against him. If he appear, or any person for him, 
the appearance shall be recorded, stating particu- 
larly if by himself, or by agent, or attorney, naming 
the person appearing, and the capacity in which he 
appears. If he do not appear, either personally or 
yy agent or attorney, the same shall be recorded. 

XI. At twelve o’cloc k and thirty minutes after- 
noon of the day appointed for the trial of an im- 
peachment, the legislative and executive business of 
the Senate shall be suspended, and the Secretary 


| shall give notice to the House of Re presentatives 


that the Senate is ready to proceed upon the im- 
peachment of —— , in the Senate Chamber, 
which Chamber is4jrepared with ace ommodations 
for the reception of the House of Representatives. 

XII. The hour of the day at which the Senate sball 
sit upon the trial of an impeachment shall be (unless 
otherwise ordered) twelve o’clock m.: and when the 
hour forsuch sittingshall arrive, the Presiding Ullicer 
of the Senate shall so announce; and thereupon the 
presiding officer upon such trial shall cause procla- 
mation to be made, and the business of the trial 
shall proceed. The adjournment of the Senate sit- 
ting in said trial shall not operate as an adjourn- 
ment of the Senate; buton such adjournment the 
Senate shall resume the consideration of its legis- 
lative and executive business. 

XIII. The Secret ary of the Senate shall record 
the proceedings in cases of impeachme nt as in the 
case of legislative proceedings, and the same shall 
be reported in the same manner as the legislative 
proceedings of the Senate. 

XIV. Counsel for the parties shall be admitted 
to appear and be heard upon an impeachment. 

XV. All motions made by the parties or their 


counsel shall be ad lressed to the presiding officer, 


! doors shall de ¢ 


and if he, or any Senator, shall require it, they shall 
be committed to writing, and read at the Secretary's 
table. 

XVI. Witnesses shall be examined by one pe rson 
on behalf of the party producing them, and then 
cross-examined by one person on the other side. 

XVIL. If a Senator is called as a witness he shall 

be sworn and give his testimony standing in his 
place, 
' XVIII. a Senator wishes a question to be put 
to a witness, or to offer a motion or order, (except a 
motion to adjourn,) it shall be reduced to writing, 
and put by the presiding officer. 

XLX. At all times while the Senate is sitting upon 
the trial of an impeachment the doors of the Senate 
shall be kept open, unless the Senate shall direct 
the doors to be closed while deliberating upon its 
decisions. 

XX. All preliminary or interlocutory questions, 
and all motions, shall be argued for not exceeding 
one hour on cach side, unless the Senate shall, by 
order, extend the time. 

XXI. The case, on each side, shall be opened by 
ene person. The final argument on the merits may 
be made by two persons on each side, (unless other- 
wise ordered by the Senate, upon application for 
that purpose,) and the argument shall be opened 
and closed on the part of the House of Representa- 
tives. 

XXIT. On the final question whether the impeach- 
ment is sustained, the yeas and nays shall be taken 
on each article of impeachment se parately ; and if 
the impeachment shall not, upon any of the articles 
presented, be sustained by the votes of two thirds of 
the members present, a judgment of acquittal shall 
be entered; but if the person accused in such articles 
of impe: achment shall be convicted upon any of said 
articles by the votes of two thirds of the members 
present, the Senate shall proceed to pronounce judg- 
ment, and a certified copy of such judgment shall be 
deposited in the office of the Secretary of State. 

XXIII. All the orders and decisions shall be 
and had by yeas and nays, which shall be entered on 
the record, and without 4d xcept when the 
losed for deliberation, and in that 


made 





rite, 


| city of 


IONAL GLOBE. 


| done at least 


@~ 
oo 


ease no member shall speak more than once on one 
question, and for not more than ten minutes on an 
interlocutory question, and for not more than fit 

teen minutes on the final question, unless by consent 
of the Sen ite, to be had without debat ; but a mo 

tion to adjourn may be decided without the yeas and 
nays, unless they be demanded by one fifth of the 
members present. 

AXXLV. Witnesses shall be sworn in the 
ing form, namely: *“* You,—— —, do swear (or 
aflirm, as the ease may be) that the "evidence you 
shall give in the case now depending between the 
United States and ——— ——— shall be the truth, the 
whole truth, and nothing but the truth: so help you 
God."’ Which oath shall be administered by the See 
retary or any other duly authorized person. 

Form of subpeena to be issued on the application 
of the managers of the impeachment, or of the party 
impeached, or of his counsel: 


follow- 


To —————, greeting: 

You and each of you are hereby commanded to 
appear before the Senate of the United States, on 
the ——— day of ——-, at the Senate Chamber, in 
the city of Washington, then and there to testify 
your knowledge in the cause which is before th: 
Senate, in which the House of Representatives have 
impeached ——— —— 

Fail not. 

Witness ——— - . and Presiding Officer of the 





Senate, at the city of Washington, this — day ot 
.in the year of our Lord ——, and of the in 
dependence of the United States the ——. 

Form of direction for the service of said subpoena 


The Senate of the United States to - 





co OPCCENG © 


You are hereby commanded to serve and return 
the within subpcenaaceording to law. 

Dated at Washington, this day of ——, in 
the year of our Lord ——, and of the independence 


of the United States the 





‘ 


Neeretary of the Nenate. 


Form of oath to be administered to the members 
of the Senate sitting in the trial of impeachments: 

“Tsolemnly swear (or affirm, as the case may be) 
that in all things appertaining to the trial of thei - 
peachment of ———- ———, now pe nding, I will « 
Impartial justice acé ‘ording to ae Constitution an 2 
laws: so help me God.” 


Form of summons to be issued and served upon the 
person impeached: 
Tue Untrep States oF AMERICA, 88 : 
The Senate of the United States to —— 


W hereas the Hlouse of Representatives ofthe United 
States of America did, on the ——— day of ———, ex 





greeting : 


hibit to the Senate articles of impeachment against 
you, the said ——— ———-, in the words following: 
ilere insert the articles, 





And demand that you, the said — —, should 
be put to answer the accusations as set forth in said 
articles, and that such proceedings, examinations, 
trials, and judgments might be thereupon had as are 
agreeable to law and justice. 

You, the said _ are therefore hereby 
summoned to be and appear before the Senate of tho 
United States of America, at their Chamber, in the 
Washington, on the day of- at 
twelve o’clock and thirty minutes afternoon, then 
and there to answer to the said articles of impeach 
ment, and then and there to abide by, obey, anid 
perform such orders, directions, and judgments as 
the Senate of the United States shall make in the 
premises according to the Constitution and laws ot 
the United States. 

Hereof you are not to fail. 

Witness ——., and Presiding Officer of the 
said Senate, atthe city of Washington, this —— day 
of ———, in the year of our Lord ——, and of tho 
independence of the United States the ——. 

Form of precept to be indorsed on said writ of sum 
mons: 

Tue UNItTep STaTes or AMERICA, #8: 

The Senate of the United States, to — - greeting: 
You are hereby commanded ta doling r to and leay 
with . if conveniently to be found, or, if 
not, to leave at his usual place of abode, or at bis 
usual place of business, in some conspicuous place, a 
true and attested copy of the within writ of sum 
mons, together with a like copy of this precept; and 
in whichsoever way you perform the service let it be 
days before the appearance day 

mentioned in said writ of summons. 

Fail not, and make return of this writ of summon 
and precept, with your proceedings thereon indorsed, 
on or before the appearance day mentioned in the 
said writ of summons. 

Witness -—— —, and Presiding Officer of the 
Senate, at the city of Washington, this ——— day of 
——, in the vear of our Lord ——, and of the in- 
dependence of the United States the ———. 

All pro cess shall be served by the Sergeant-at-Arm- 
of the Senate, unless otherwise ordered by the court. 

XXV. If the Senate shall at any time fail to sit for 
the consideration of articles of impe achment on the 




















| day or hour fixed therefor, the Senate may, by an 


| the Chief Justice 


order to be adopted without debate, fix a day and 
hour for resuming such consideration. 


The court was organized on Thursday, the 
5th of March, the oath being administered to 
of the United States by Asso- 
ciate Justice Netson, and bythe Chief Justice 
Senators present, except Mr. Wave, 
whose right to sit on the trial was challenged. 


On Friday, the 6th, at the close of the debate 


to the 





SUPPLEMENT TO 





on the point suggested, the objection was with- The Chief Clerk read the following return | served with a summons to appear before thj« hou 
drawn and the oath was administered. On| appended to the writ of summons: honorable court, sitting as a court of impeach. duti 
lriday, the 13th of March, the trialcommenced, soe foregoing writ of samenons, addressed to —- a certain gee of impeach. : 
. . , ; <a ¥ : res Andrew Johnson, President of the United States, ment found an¢ resented against me by the side 
of which we give a detailed report. The de- and the foregoing precept, addressed to me, were this | } onorable the aiken of Representatives of ti ul 
bates on the preliminary proceedings appear | day duly served on the said Andrew Jobnson, Presi- Uni " States do hereby sk me 
Laila eal he C 2 sa aaall Gal ; dent of the United States, by delivering to and leay- nited States, do hereby enter my appearance tion 
in their order in the ongressional Gilone, ing with him true and attested copies of the same at by my counsel, Henry Stanbery, Benjamin R. cuse 
— the Executive Mansion, the usual place of abode of | Curtis, Jeremiah S. Black, William M. Evarts ordi 
i'r +. March 13. 1868 the said Andrew Jolinson, on Saturday, the 7th day on » ' : 
RIDAY, March lu, 1000. of March instant, at seven o'clock in the afternoon | and lhomas A. R. Nelson, who have my war. whe 
The Chief Justice entered the Senate Cham- | of that day, eee I. BROWN, rant and authority therefor, and who are jn mint 
ber and took the chair. W serge eee Jnrted States Senate, structed by me to ask of this honorabte cour that 
lhe CHIEF JUSTICE, (to the Sergeant-at- Th oe we Cle Imini 1 he § a reasonable time for the preparation of my such 
Arms.) Make proclamation. ve Chief Clerk administered to the Ser- | answer to said articles. seen 
The Serceant-at-Arms. Hearye! hear ye! || geaut-at-Arms the following oath: Aftera careful examination of the articles of 
All persons are commanded to keep silence rr A, Geatge t, Resgn, Bengonnt-et- Asies of Shaden- impeachment and consultation with my coun 
BeBe 1 on ti . +, leatae sa aitting ate of the nited States, do swear that the return se : St ishie at : AS forty dave w}ll 
whil the ae nate of the uate d States 1s sitting made and subscribed by me upon the process issued sel, Lam s Misi¢ d that at le ist forty day Wil 
for the trial of the articles of impeachment ex- on the 7th day of March, A. D. 1868, by the Senate be necessary for the preparation of my answer, 
hibited by the House of Representatives against of the I nited States against Andrew Johnson, Pres. || and I respectfully ask that it be allowed. 
anid ined ee . , ’ ; ident of the United States, is truly made, and that T WW Ta r 
Andre w Johnson, President of the United I have performed said service therein prescribed. ANDREW JOHNSON. 
mo “HOWARD. Mr. President, I , _ || So help me God.” | The CHIEF JUSTICE. The paper will be Mt 
Sir. ( AWKD. Mr. President, 1 move for The CHIEF JUSTICE 1. : i ¢ 
ie XE JUSTICE. The Sergeant-at- |) filed. M 
» > w > 1e « ‘ : 10 NA cES 1 ° © 1 Y . r 1° > . e 
the a ry a h is usual in such cases, noti Arms will eall the accused. Mr. STANBERY. Mr. Chief Justice, | [ av 
2106 ome ouse of Representatives that the The Serceant-at-Arms. Andrew Johnson, || have also a professional statement in support sugs 
; Tae Caine atari The J lof tl President of the United States, Andrew John- || of the application. Whether it is in order to rule 
\ i Penn ce ‘i ‘I d ae oe of the || son. President of the United States. appear || offer it now or to wait until the appearance js of tl 
NL, "GR MES. ws ‘first be read, and answer the articles of impeachment ex- || entered your Honor will decide. . the 
mn Ge MES. raph hief Justice, there are | hibited against you by the House of Repre- || The CHIEF JUSTICE. The appearance asid 
St The CHIEF : "a Tce T 7 al sentatives of the United States. || will be considered as entered. You may pro- cont 
6 - itl . r a “tl he first ep een | Mr. JOHNSON. [ understand that the |} ceed. visit 
isto rl nn J/ourna a 1@ last session ot i President has retained counsel, and that they Mr. STANBERY. I will read the state- shal 
7 — eee oe ee s- || are now in the President’s room attached to || ment: the ¢ 
ie secretary reat 1e@ Journal oO 1e pro- || hie phone , —),- TY. a om aa. |i Z oe 
iinet Git tee teniniates cheats Maw tn tak | . || this wing of the Capitol. They are not ad- || Jy the Matter of the Impeachment of Andrew if he 
ceedings of the Senate sitting for the trial of ‘es ’ s : ‘ ' . 

5 5 vised, I believe, of the court being organized. | heal . . ' upol 
nneachme deow J om Prasident |i ’ os & OrganiZee. || Johnson, President of the Onited States. " 
impeachment of Andrew Johnson resident || . ; a , ’ | 

he : oo ‘eee I move that the Sergeant-at-Arms inform them : Be ag pea 

of the United States, on Friday, March 6, 1868. || or that fact (| Henry Stanbery, Benjamin R. Curtis, Jere- the 

Mr. CONKLING. I move that the reading m WIRy eomera ° . '| miah S. Black, William M. Evarts, and Thomas ge 

5 || The CHIEF JUSTICE. If there be no ’ it sa 

ofthe articles of impeachment in extenso, which || objection the Sergeant-at-Arms will so ey ae | A. Rh. Nelson, of counsel for the respondent, the | 

| understand are entered on the Journal, be || in counsel af the Peteident || move the court for the allowance of forty days pa 

ispensed wit rst ri} orp ' ; || for oreparati 2 ansy > arti- 2 

= pensed —_ understand _ the other fhe Sergeant-at-Arms presently returned || = ~ | a ne = pial to ee coe 
se is ready at ed. . : °1 cal |} cles 2ac > @ s ’ 

The CHIE I US NCk. Ti ; | with Hon. Henry Stanbery, of Kentucky; Hon. || ° a on Sake f cee a ; fae ve wo - shot 

i uy J US Me lat suggestion Benjamin R. Curtis, of Massachusetts; and || motion ma 1e following professional stat guil 


will be considered as agreed to if 10 objection 


| ment: 
; M 
be made, 


Hon. Thomas A. R.*Nelson, of Tennessee; || “;, ‘ / =e 
The articles are eleven in number, involy 





Ae. : . who were conducted to the seats assigned the || . : 7 7 : tru 
'he Secretary continued and concluded the || counsel of the President 5 || ing many questions of lawand fact. We have, ve 
reading of the Journal. Mr. CONKLING. To correct a clerical || 4uring the limited time and opportunity af: l ee 
Mr. HOWARD. = If it be now in order. to |) ror in the rules or a mistake of the types || forded us, considered as far - possible the mis! 
save time I ask that the order which I sent to || \hieh has introduced a repugnance into the || field of investigation which must be explored ei 
the Chair be passed by the Senate, informing | 105 | offar the follow} a . | in the preparation of the answer, and the con- 
the House of Re resentatives that the Senate malas, 5 oer the Following resniatian Sy eieer- | uae af which we have arrived is that with siege 
on : Lease veagerem een tire Magi ot tion of the commitee which reported the rules: || (°° sas . a CO 
is organized for the trial of the impeachment. cischaind Sine aamacaaeaaenaamieae a the utmost diligence the time we have aske ee 
mn . ron 1" mp . . “tered, Mi 16 twenty-thir ule, respectin mo . sa6 , . 
Phe CHIEF JUSTICE. The Secretary will || ee ‘ha es S Ah e meet || is reasonable and necessary. poon 
° , e 1} . . — . . p ’? - ies a 1 ] y 
read the order submitted by the Senator from || by inserting after the word “debate” the words “sub- The precedents as to time for answer upon ans\ 
Michigan. || ject, however, to the operation of rule seven. || impeachments before the Senate, to which we hod 
The Secretary read as follows: If thus amended the rule will read: || have had opportunity to refer, are those ot ey 
Ordered, That the Secretary inform the House of || All orders and decisions shall be made and had by | Judge Chase and Judge Peck. if 
Representatives that the Senate is in its Chamber, || yeas and nays, which “hall be entered on the record In the case of Judge Chase time was allowed 3 
and ready to proceed with the trial of Andrew || and without debate, subject, however, to the opera- f; he 3d of J: a til the 4th of Febru- = 
Johnson, President of the United States, and that || tion of rule seven, except when the doors shall be || "Om the od of January until the 4th of Febru whe 
seats are provided for the accommodation of the || closed, &e. || ary next succeeding to put in his answer, a gen 
members. The whole object is to commit to the pre: | period of thirty-two days; but in this case spec 
Che order was agreed to. || siding officer the option to submit a question || there were only eight articles, and Judge Chase find 
rr ‘ 71. rorya . yn ‘ ; < 4 | a . . . 
The CHIEF JUSTICE. The Sergeant-at- || without the call of the yeas and nays, unless | had been for a year cognizant of most of the a 
A rms will introduce the managers. they be demanded. That was the intention ori- | articles, and had been himself engaged in pre: fe a 
Che managers on the part of the House of |} ginally, but the qualifying words were dropped || paring to meet them. rela 
Representatives appeared at the bar, were || out in the print. In the case of Judge Peck there was but a add 
announced by the Sergeant-at-Arms, and con- The CHIEF JUSTICE. The question is on || single article. Judge Peck asked for time from cd 
ducted to the position assigned them. amending the rules inthe manner proposed by the 10th to the 25th of May to put in his an- of i 
Managers—Hon. Joux A. Bixeuam, of || the Senator from New York. || swer, and it was granted. It appears that in 
Ohio ; GEORGE S. Bourwet., of Massachu- The amendment was agreed to. || Judge Peck had been long cognizant of the nar 
setts : J ames F. W ILSON, of Towa; Joun A. The Sergeant-at-Arms announced the mem: || ground laid for his impeachment, and had been sell 
Logan, of Illinois; Tnomas WiiiaMs, of |) pers of the House of Representatives, who || Present before the committee of the House upon of t 
. , . ‘ Sv ¥ ‘ « “89 i] . . . . 
Pennsylvania; Bexgamin F, Butier, of Mas- || entered the Senate Chamber preceded by the | the examination of the witnesses, and had been al 
att mimetiin« TT nones  Sicobieeres ’ Dp. a a ei ; : a “ 4 : sai ives , 
sachusetts; THappeus Stevens, of Pennsyl- || chairmanofthe Committee of the W hole House, || Permitted by the House of Representatives to of t 
vania, (Mr. E. B. Wasuevrye, of Ilinois,) into which || Present to that body an elaborate answer to the oral 
Mr. : ~ cxnera . pes hief oe there are || that body had resolved itself to witness the trial, | ee a tek de eee a eas M 
several Senators who have not yet been sworn || rag ac anie , Sneakers ‘ = 1S apparent that the rresident 1s fairly en- am 
ek oe ee re who wasaccompanied by the Speaker and Clerk. titled apy t h aa Se altos desi 
as members of this court. therefore move The CHIEF JUSTICE (to the counsel fer || titled to more time than was allowed in eithe! ani 
that the oath be administered to them. oe eee ae \| of the foregoing cases. It is proper to add that ; 
Vhe CHIEF JUSTICE. The Secretary will ie Sreeioete: } <paeaass “ no the res saat in these sip tars lawyers ve 
yy pig 7 , puts sitting for the trial of the President of the || © sp , ov Sees P mores spol 
call the names of Senators who have not yet || United States upon articles of impeachment || fully capable of preparing their own peeeets, sa 
been sworn, | exhibited by the House of Representatives. || and that no pressing official duties interfered Be. 
Lhe Secretary called the names of Senators | The court will now hear you with their attention to that business; whereas befo 
who were not previously sworn. -TANRBERY ‘hi a , || the President, not being a lawyer, must rely ace 
Mesera. Raucees. Pitcenene of ew Elamn- || Mr. STANBERY. Mr. Chief Justice, my || hi ak Wie aikunen't ye Seite ents app 
SRESSES. MUMUNDS, PATTERSON Of New Hamp- || brothers Curtis and Nelson and myself are || 2% 418 counsel. BC CHAIECS TEVOIVE Bis ach he fi 
shire, and Vickers, severally, as their names here this morning as counsel for the President. || declarations, and intentions, as to all which file 
were called, advanced to the desk, and the | I have his authority to enter bis appearance, | his counsel must be fully advised upon consul: to st 
prescribed oath was administered to them by || which,with your leave, I will proceed to read: | tation with him, step by step, in the prepara- Seni 
1* "yy . i ‘ ~ “ , . . ’ . ” . > Tt 
the ¢ hief Justice. - : | tion of his defense. It is seldom that a cas I 
rhe CHIEF JUSTICE. The Secretary of || In the matter of the impeachment of Andrew | requires such constant communication between “7 
the Senate will read the retarn of the Sergeant- || Johnson, President of the United States. || client and counsel as this, and yet such com- cith: 
at- Arms to the summons directed to be issued || ther 


Mr. Curer Jostice: I, Andrew Johnson, | munication can only be had at such intervals 


by the Senate. as are allowed to the President from the usua! 


i! President of the United States, having been | 
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hours that must be devoted to his high official 
duties. 

We further beg leave to suggest for the con- 
sideration of this honorable court, that as 
counsel, careful as well of their own reputa- 
tion as of the interests of their client in a 
ease of such magnitude as this, so out of the 


rdinary range of professional experience,” 


where so much responsibility is felt, they sub- 
mit to the eandid consideration of the court, 
that they have a right to ask for themselves 
such opportanity to discharge their duty as 
seems to them to be absolutely necessary. 
HENRY STANBERY, 
B. R. Curtis, 
JerReEMIAH S. Buack, ) 
WiiuraMm M. Evarrs, 
Thomas A. R. Newson, 
Of Counsel for the Respondent. 
March 13, 1868. 


Mr. Manager BINGHAM. Mr. President, 
[ am instructed by my associate managers to 
suggest to the Senate that under the eighth 
rule adopted by the Senate for the government 
of this proceeding, after the appearance of 
the accused at its bar, until that rule be set 
aside by the action of the Senate a motion for 
continuance to answer is not allowed, the pro- 
vision of the rule being that if he appear he 
shall answer; if he appear and fail to answer, 
the case shall proceed as upon the general issue ; 
if he do not appear the case shall proceed as 
upou the general issue. ‘The managers ap- 
peared at the bar of the Senate impressed w ith 
the belief that the rule meant precisely what 
it says; and that in default of an appearance 
the trial would proceed as upon the plea of not 


per H.S. 


guilty 5 if upon appearance no answer should | 


e filed, in the language of the rule the trial 
Should still proceed as upon the plea of not 
guilty. 

Mr. CURTIS. Mr. Chief Justice, if the con- 
struction which the honorable managers have 
placed upon this rule be the correct one, the 
counsel of the President have been entirely 
misled by its phraseology. They have con- 
strued the rule in the light of other similar rules 
existing in courts of justice. For instance, in 
a court of equity over which your Honor in 
another place presides, parties are by a sub- 
pocna required to appear on a certain day and 
answer the bill; but certainly it was never un- 
derstood that they were to answer the bill on 
the day of the appearance. So itisin a variety 
of other legal proceedings; parties are sum- 
moned to appear on a certain day, but the day 
when they are to plead is either fixed by some 
general rule of the tribunal or there is to bea 
special order in the particular case. Here we 
find a rule by which the President is required 
to appear on this day and ‘‘answer’’ and 
‘* abide.’’ » Certainly that part of the rule which 
relates to abiding has reference to future pro- 
ceedings and to the final result of the case. 
And so, as we have construed the rule, that part 
of it which relates to answering has reference 
toa future proceeding, which occurs in the ordi- 
nary course of justice, as I have stated, either 
under some general rule or by a special order 
of the court. We submit, therefore, as coun- 
sel for the President, that this interpretation 


of the rule which is placed upon it by the hon- | 


orable managers is not the correct one. 

Mr. Manager WILSON. Mr. President, I 
desire to say on behalf of the managers that we 
do not see how it were possible for the eighth 
rule adopted by the Senate to mislead the re- 
spoudentor counsel. That rule provides that— 


“Upon the presentation of the articles of impeach- 
me nt and the organization of the Senate as herein- 
before provided a writof summons shall issue to the 

accused, reciting said articles, and notifying him to 
appear before the Senate on a day and at a place to 
be fixed by the Senate and n: amed in such writ and 
file his answer to said articles of impeachment, and 
to stand to and abide the orders and judgmentsof the 
Senate thereon.” 


The rule further provides that— 


“Tf the aceused, after service, shall fail to appear, 
cither in person or by attorney, on the day so fixed 
therefor, as aforesaid, ov appearing shall fail to file 
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his answer to such articles of impeachment, the trial 
shall proceed neverthless as upon a plea of not 
guilty.”’ 

The learned counsel, in the professional 
statement submitted to ihe Senate, refer to the 
eases of Judge Chase and Judge Peck. I pre- 
sume that in the examination of the records of 
those cases the attention of counsel was di- 
rected to the rules adopted by the Senate for 
the government of its action on the trial of 
those cases. By reference to the rules adopted 
by the Senate for the trial of the cases of Judge 
Chase and Judge Peck we find that a very 
material change has been made by the Senate 
in the adoption of the present rules. The 
third rule in the case of the trial of Judge Chase 
prescribed the form of summons, and required 
that on the day to be fixed the respondent 
should appear, and ‘‘then and there answer. 
The same rule was adopted in the Peck case. 
But the present rule adds to the rule of those 
eases the words to which I have called the 
attention of the Senate, that he shall appear 
‘‘and file his answer to said articles of im- 
peachment,’’ and that if, on appearing, he 
** shall fail to file his answer to such articles of 
impeachment, the trial shall proceed never- 
theless as upon a plea of not guilty.” 

I submit, therefore, Mr. President, that the 
change which has been made in the rules for 
the government of this case must have been 
made for some good reason. What that rea- 
son may have been may be a subject of dis- 
cussion in this case hereafter; but the change 
meets us upon the presentation of this motion ; 
and we therefore ask, on the part of the House 
of Representatives, which we are here repre- 
senting, that the rule adopted by the Senate 
for the government of this case may be en- 
forced. It is for the Senate to say whether 
the rule shall stand as a rule to govern the 
case, or whether it shall be changed: but, 
standing as a rule at this time, we ask for its 
enforcement. 


Mr. STANBERY. Mr. Chief Justice, the | 


objection taken by the honorable managers is 
so singular that in the whole course of my 
practice I have not met with an example like 
it. A case like this, Mr. Chief Justice, in 


| which the President of the United States is 


arraigned upon an impeachment presente »d by 
the House of Representatives—a case of the 


| greatest magnitude we have ever had—is, as 
to time, to be treated as if it were a case be- 


. scien 0 
appears : 


fore a police court, to be put through with 
railroad speed on the first day the criminal 
Where do my learned friends find 
a precedent for calling on the trial upon this 
day? It is in the language of their summons. 
They say, ‘‘ We have notified you to appear 
here and answer ona given day.’’ We are 
here ; we enter our appearance ; ‘but they ask, 
‘‘Where js your answer?’ As my learned 
brother [Mr. Curtis] has said, you have used 
precisely the language that is used in a sub- 
poena in chancery; but who ever heard that 
when the defendant in a chancery bill enters 
his appearance he must come with his answer, 
ready to go on with the case, and enter upon 
the trial? We were summoned to appear and 
answer; we have entered our appearance and 
stated that we propose to answer; we do not 
wish this case to go by default; we want a 
reasonable time; nothing more. 

Consider, if you please, that it is but a few 
days since the President has been served with 
this summons; that, as yet, all his counsel are 
not present. Your Honor will observe that of 
the five counsel who have signed this profes- 
sional statement two are not present and can- 
not be present to-day, and are not (at least, | 
am sure, one is not) in the city to-day. Not 
one of us, on looking at these rules, ever sus- 
pected that it was the intention to bri ing on the 
trial this day. And yet [ understand the 
learned gentlemen who read these rules to so 
read them according to the letter that we must 
go on to-day. Now, let us see how it will do 
to read them all according to the letter. If 
the gentlemen are right, if we are here to an- 


| speed? ‘Strike, but hear 
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swer to-day, and to go into the trial to-day, 
then this is the day fixed for the trial by your 
rules. Let us see whether it is. 

Rule nine provides : 

“Attwelve o'clock and thirty minutes afternoon 


of the day appointed for the return of the summons 
against the person impeached,” 


This is the return day; it is not the trial 
day. The letter answers es gentlemen. Ac 
cording to the letter of the eighth. rule they 
say ‘‘this is the trial day; go on; not a mo 
ment’s delay; file your answer and proceed 
to trial; or without your answer let a general 
plea of not guilty be entered, and proceed at 
once with the trial.’’ The ninth rule says this 
is the return day, not the trial day. Then the 
tenth rule says: ° 

“The person impeached shall then be called to 
appear and answer the articles of impeachment 
against him.” . 

That is the call made on the return day. 
The accused is called to appear and answer. 
He is here; he appears; he states his willing 
ness to answer; he only asks a reasonable 
time to prepare the answer. Then rule eleven 
speaks ‘* of the day appointed for the trial.’ 
‘That is not this day. This day, the day which 
the gentlemen would make the first day of the 


| trial, is, in your own rules, put down for the 


return day, and you must have some other day 
for the trial day to suit the convenience of the 
parties ; so that the letter of one rule answers 
the letter of another rule. 

Bat, pray, Mr. Chief Justice, is it possible 
that under these circumstances we are to be 
caught in this trap of the letter? As yet there 
has not been time to prepare an answer to a 
single one of these articles. As yet the Presi 
dent has been engaged in procuring his coun 
sel, and all the time occupied with so much 
consultation as was necessary to enable us to 
fix the shortest period which in our judgment 
is necessary for the due preparation of his 
answer. 

Now. look back through the whole line of 
impeachments, even to the worst times, and 
where there was the greatest haste; go back 
to English precedents, and English fair play 
always gave fair time. This is the first instance 
to be found on record anywhere, in which, 
upon the appearance day, the defendant was 
required to put in his answer and immediately 
proceed to the trial. Why, sir, we have not a 
witness summoned ; we hardiy know what 
witnesses to summon until the pleadings are 
prepared. We are entirely at sea. ; 

I submit, Mr. Chief Justice, to the honor- 
able court that are to try this case, whether 
we are to be put through with this railroad 
Give us the 
opportunity that even in common civil cases 
is allowed to the defendant, hardly ever less 
than thirty days for his pleading and answer ; 
more often sixty. Give us time; give us a 
reasonable time ; and then, with a fair hear- 
ing, we shall be prepared for that sentence, 
whatever it may be, that you shall pronounce. 

Mr. Manager BINGHAM. Mr. President, 
it was 

The CHIEF JUSTICE. Before counsel 
proceed, the Chief Justice desires to state to 
the Senate that he is somewhat embarrassed 
in the construction of the rule. The twenty- 
first rule provides that ‘‘ the case on each side 
shall be opened by one person.’’ He under- 
stands that as referring to the case made when 
the evidence is all in and the cause is ready for 
argument. The twentieth rule provides that— 





“All preliminary or interlocutory questions and 
all motions shall be argued for not exceeding one 
hour on each side, unless the Senate shall by order 
extend the time.” 


Whether that limitation is intended to apply 
tothe whole argument upon each side or to the 
argument of each counsel who may address the 
court is the question which the Chief Justice 
ig ata losstosolve. Onthe pending motion he 
has allowed the argument to proceed without 
tempting to restrict the number of speakers, 
and, unless the Senate order otherwise, he will 
proceed in that course. 


met 
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Mr. Manager BINGHAM. Mr. President, 
it was not my purpose when I raised the ques- 
tion, under the rule, to be decided by the Sen- 
ate, to touch in any way upon the merits of any 
application that might hereafter be made, after 
issue joined, for an extension of time for prep- 
aration for the trial. The only object I had in 
view, Mr. President, was to see whether the 
Senate was disposed to abide by its own rules, 
and by raising the question to remind Senators 
of what they do know, that in this proceeding 
they area rule anda lawto themselves. Neither 
the common law nor the civil law furnishes 
any rule whatever for the conduct of this trial 
save, it may be, the rule which governs in mat- 
ters of evidence. ; 

There is nothing more clearly settled in this 
country, and in that country whence we derive 
our laws generally, than the proposition which 
I have just stated ; and hence the necessity that 
the Senate should prescribe rules for the con- 
duct of the trial; and, having prescribed rules, 
my associate managers and myself deemed it 
important to inquire whether those rules, upon 
the threshold of the proceeding, were to be 
disregarded and set aside. 

I may be pardoned for saying that Iam greatly 
surprised at the hasty word which dropped 
from the lips of my learned and accomplished 
friend who has just taken his seat, [Mr. Stan- 
bery,] when he failed to discriminate between 
the objection made here and an objection that 
may hereafter be made to a motion for the 
continuance of the trial. When the learned 
gentleman spoke of the trial day, he seemed 
to forget that the trial day never comes until 
issue joined. Why, Mr. President, there is 
nothing clearer, nothing better known, | think, 
to my learned friend than this, that the making 
up of the issue before any tribunal of justice 
aud the trial are very distinct transactions— 
perfectly distinct. 

A very remarkable case in the twelfth vol- 
ume of State Trials lies before me, wherein 
Lord Holt presided, on the trial of Sir Richard 
Grahme, Viscount Preston, and others, charged 
with high treason. In that case the accused 
appeared, as the accused by the learned gen- 
tlemen appears this morning, after the indict- 


ment presented in the court, and before plea | 


asked for continuance. The answer that fell 
from the lips of the Lord Chief Justice was, 
we are not to consider the question of trial or 
the time of trial until plea be pleaded, Let 
me give his very words : 

““L. C. Hout. My lord, we debate the time of your 
trial too early; for you must put yourself upon your 
trial first by pleading.”’ 

And when Lord Preston presses him again 
on the point Lord Chief Justice Holt responds: 

“My lord, we cannot dispute with you concerning 
your tria' till you have pleaded. I know not what 
you will say to it; for aught [ know there may be no 
occasion for a trial. I cannot tell what you will 
pees your lordship must answer to the indictment 

vefore we can enter into the debate of this matter.”’— 
2 State Trials, 664. 

The eighth rule of the Senate, last clause, 
provides that if the party appearing shall plead 
guilty there may be no further proceedings in 
the case, no trial about it; nothing remains to 
be done but to pronounce judgment under the 
Constitution. It is time enough for us to talk 
about atrial when we have an issue. ‘The rule 
is a plain one, a simple one. 

And I may be pardoned for saying that I 
fail to perceive anything in rules ten or eleven 
to which the learned counsel have referred that 
by any kind of construction can be supposed to 
limit the effect of the words in ruie eight, to wit : 


** If the aceused, after service, shall fail te appear, 
either in person or by attorney, on the day so fixed 
therefor as aforesaid, or appearing shall fail to fiie his 
answer, [on the day on which he is summoned to 
appear,| the trial shall proceed nevertheless as upon 
a plea of not guilty.” * 


| not guilty be entered for the accused. 
i It is not my purpose to enter | 


| trial. 
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please, to quash the articles, or a question rais- 
ing the inquiry whether this is the Senate of 
the United States. 

It seems to me, if I may be pardoned for 
making one further remark, that in prescribing 
by this rule that the summons, with a copy of 
the articles, should issue, to be returned on a 
day certain, giving, as in this case, six days in 
advance, it was intended thereby to require as 
well as to enable the party on the day fixed for 
his appearance, as the rule prescribes, to come 
to this bar prepared to make answer to the 
articles. 

Permit me to say further—what is doubtless 
known to every one within the hearing of my 
voice—that technical rules do in no wise con- 
trol or limit or fetter the action of this body ; 
and under the plea of ‘‘ not guilty,’’ as pro- 
vided in the rules, every conceivable defense 
that the party accused could make to the articles 
here preferred can be admitted. Why, then, 
this delay of forty days to draw up an answer 
of not guilty? 

But what we desire to know on behalf of the 
House of Representatives, by whose order we 
appear here, is whether an answer is to be filed 
in accordance with the rule; and, if it be not 
filed, whether the rule itself is to be enforced 
by the Senate which made it, and a plea of 
That 
is our inguiry. 
into any discussion upon the question of post- 
poning the day for the commencement of the 
My desire is at present to see whether, 
under this rule, and by force of this rule, we 
can obtain an issue. 

TheCHIEF JUSTICE. Senators, the coun- 
sel for the President submit a motion that forty 


days be allowed for the preparation of his | 


answer. ‘The rule requires that this, as other 
questions, shall be taken without debate by 
Senators. You whoare in favor of that motion 


| will say ‘‘ ay.’’ 


Mr. EDMUNDS. Upon that subject I sub- 


| mit the following order: 


Ordered, That the respondent file his answer to the 
articles of impeachment on or before the Ist day of 
Aprilnext,andthat the managers oftheimpeachment 
file their replication thereto within three days there- 
after, and that the matter stand for trial on Monday, 
April 6, 1868. 

Mr. MORTON. I move that the Senate 
retire to consult in regard to its determination. 

Mr. Manager BINGHAM. Tam instructed 
by the managers respectfully to ask that the 
Senate shall pass upon the motion to reject 


| under the eighth rule of this Senate until that 
|| rule be set aside the application to defer the 


day of answer. 
The CHIEF JUSTICE. The motion of the 


counsel for the President isin order. The Chair 


| regards the motion submitted by the Senator 


from Vermont [ Mr. EpmMuNps] as in the nature || 


of an amendment; and the first quéstion will be 


upon agreeing to the order submitted by him. 


Mr. CONKLING. What becomes of the 


|| motion of the Senator from Indiana? 


When words are plain in a written law there | 


is an end to all construction; they must be 
followed. The managers so thought when they 
appeared at this bar. All they ask is the en- 
forcement of the rule, not a postponement of 
forty days, and at the end of that time to be 


Mr. SUMNER. What was the motion of 
the Senator from Indiana? 

Mr. MORTON. 
consult in regard to its determination. 

Mr. SUMNER. 


The CHIEF JUSTICE. The question is 


‘on the motion of the Senator from Indiana, 


_eused that the motion made by them is over- | 


that the court now retire for consultation. 

The motion was agreed to; and at three 
minutes before two o'clock the Senators, with 
the Chief Justice, repaired to the reception 
room of the Senate for consultation. 

At eight minutes past four o’clock the Sen- 
ators returned to the Senate Chamber, and the 
Chief Justice resumed the chair. 

The CHIEF JUSTICE. The Chief Justice 


is instructed to state to the counsel for the ac- 


ruled denied, and that the Senate has adopted || 
|, an order, which will be read by the Secretary. 


The Secretary read as follows : 


Ordered, That the respondent file answer to the || 


‘ . . ag ' articles of impeachment on or before Monday, the 
met with a dilatory plea—a motion, if you | 


23d day of March instant. 


That the Senate retire to 


That is the true motion. | 





Mr. Manager BINGHAM. Mr. Presiden; 
I am instructed by the managers to submit ¢, 
the consideration of the Senate a motion which 
I send to the desk to be read. 
| The Secretary read as follows: 


The managers ask the Senate respectfully to aq, pt 
the following order: ‘ 

4 Ordered, That upon the filing of a replication by 
the managers on the part of the House of Represen¢. 
atives the trial of Andrew Johnson, President of th, 
United States, epee the articles of impeachment ex. 
hibited by the House of Representatives shall] pro. 
ceed forthwith. 

| The CHIEF JUSTICE put. the questioy 

upon the order asked by the managers and 
declared that it appeared to be refused. 

Mr. SUMNER called for the yeas and nays, 
and they were ordered; and being taken, re- 
sulted—yeas 25, nays 26; as follows: 

YEAS—Messrs, Cameron, Cattell, Chandler, Cole, 
Conkling, Conness, Corbett, Drake, Ferry, Harlan’ 
Howard, Morgan, Morton, Nye, Patterson of Now 
Hampshire, Pomeroy, Ramsey, Ross, Stewart, Sum- 
ner, Thayer, Tipton, Williams, Wilson, and Y ates—25, 

NAYS—Messrs. Anthony, Bayard, Buckalew, [Dq- 


. 


vis, Dixon, Edmunds, Fessenden, Fowler, Freling- 
huysen, Grimes, Henderson, Hendricks, Howe, John- 
son, McCreery, Morrill of Maine, Morrill of Ver- 
mont, Norton, Patterson of Tennessee, Saulsbury 
| Sherman, Sprague, Trumbull, Van Winkle, Vickers, 
and Willey—26. 

ABSENT—Messrs. Cragin, Doolittle, and Wade—3, 


The CHIEF JUSTICE. The order asked 
by the managers is denied. 

Mr. SHERMAN. Mr. Chief Justice, I sub- 
mit the following motion: 

Ordered, That the trial of the articles of impeach- 
ment shall proceed on the 6th day of April next. 

Mr. WILSON. I move to amend that order 
|| by striking out ‘‘the 6th day of April’’ and 
inserting ‘*the 1st day of April.’’ 

Mr. Manager BUTLER. I should like to 
inquire of the President and the Senate if the 
| managers in behalf of the House of Represent: 
atives have a right to be heard upon that 
motion? 

Mr. SUMNER. Unquestionably. 

The CHIEF JUSTICE. The Chair is of 
opinion that the managers have a right to be 
heard, and also the counsel for the accused. 

Mr. Manager BUTLER. Mr. President, 
and gentlemen of the Senate, however ungra 
cious it may seem on the part of the managers 
acting for the House of Representatives, and 
thereby representing the people of the United 
States, to press an early trial of the accused, 
yet your duty to those who sent us here, rep- 
resenting their wishes, speaking in their pres: 
ence and by their command, the state of the 
country, the interests of the people, all seem 
| to require that we should urge the speediest 
possible trial. 

Among the reasons why the trial should be 
put off, which the learned gentlemen who 
appear for the aceused have brought to the 
attention of the Senate, are precedents of delay 
|| in the trials of the earlier bos of the Repub- 
| lic; and we were told that ‘railroad speed ”’ 
| 
| 





| 


| ought not to be used in this trial. Sir, why 
| not? Railroads have affected every other busi- 
| ness in the civilized world; telegraphs have 
i 
| 





brought places together that were thousands 
of miles apart. It takes less time to send to 
| California and get a witness—it takes infinitely 
|| less time, if I may use so strong an expres: 
|| sion, to send a message for him—from Cali: 
|| fornia now than it took to send a witness from 
|| Philadelphia to Boston at the trial of Judge 
|| Chase. We must not shut our eyes to the fact 
that there are railroads and that there are tele- 
graphs, as bearing upon this trial. They give 
the accused the privilege of calling his coun 
sel together instantly, of getting answers from 
any witness that he may have instantly. o! 
bringing him here in hours where it once, and 
not lang ago, took months; and, therefore, | 
respectfully submit that it is not to be over- 
ceca that railroads and telegraphs have 
|| changed the order of time. In every other 
_ business of life we recognize that change; and 
why should we not in this? Bh 

But passing from that, which is but an incl 
dent and a detail of the trial, will you allow 
me, further, to suggest that the ordinary course 


of j 


oral 


to a 
tice 
bet 
are 
and 
nar 
are 
no ¢ 
Rey 
pos! 

} 


now 
an | 
mal 
hav 
mos 
of t 
jud 
usu 
tha! 
sole 
wh 
ted 

Ss 
the 
the 
hav 
nar 
ere! 
the 
its 
con 
fort 
fore 
nes 
cau 
len 
Orl 
kin 
bee 
stit 
in § 

\ 
Ex 
Chi 
con 
tior 
oth 
con 
ury 
all 
eig 
pre 
ow! 
any 
arr 
ma 
the 
this 
the 
law 
one 
wh 
asi 
the 
Co 
the 
ecu 
tar. 
he 
rl 

| 
up 
mo 
tha 
me 
Poe 
all 
box 
ane 
ma 
ree 
we 


apt 
rec 
the 
ot | 
poi 


An 








dent. 
rit t 


vhich 


ade pt 


ion by 
esent.- 
of the 
nt ex. 
I pro- 


eS— . 
v, Da 
eling 
John- 
, Ver- 
sbury, 


ckers, 
de—3, 


isked 
[ sub- 


each - 
ct, 

order 
* and 


ke to 
if the 
2sent- 

that 


is of 
to be 
ed. 

dent, 
ngra 
agers 
, and 
nited 
used, 
; rep 
pres- 
if the 
seem 


ediest 


ld be 
who 
o the 
delay 
epub- 
eed’ 
, why 
busi- 
have 
sands 
nd to 
nitely 
pres: 
Cali- 
from 
Judge 
e fact 
> tele- 
r give 
coun 
from 
ly. of 
, and 
ore, | 
over: 
have 
other 
; and 


inci- 
allow 
ourse 


of iustice, the ordinary delays in court, the 
ordinary time given in ordinary cases for men 
to answer when called before tribunals of jus- 
tice, have no application to this case. ‘The 
-yles by which cases are heard and determined 
er yre the Supreme Court of the United States 
are not rules applicable to the case at bar; 
and for this reason, if for no other, when ordi- 
nary trials are had, when ordinary questions 
are examined at the bar of any court, there is 
no danger to the common weal in delay: the 
Republic may take no detriment if the trial is 
jostponed ; to give the accused time Injures 
nobody; to grant him indulgence hurts no one, 
and may help one, and perhaps an innocent, 
man. But here the House of Representatives 
have presented at the bar of the Senate, in the 
most solemn form, the Chief Executive officer 
of the nation. They say (and they desire your 
judgment upon their accusation) that he has 
usurped power which does not belong to him; 
that he is at this very time breaking the laws 
solemnly enacted by you, the Senate, and those 
who present him here, the Congress of the Uni- 
ted States, and that he still proposes so to do. 

Sir, who is the criminal—I beg pardon for 
the word—the respondent at the bar? He is 
the Chief Executive of the nation; and when I 
have said that, I have taken out from all ordi- 
nary rules this trial, because I submit with def- 
erence that here and now, for the first time in 
the history of the world, has any nation brought 
its ruler to the bar of its highest tribunal in a 
constitutional method, under the rules and 
forms prescribed by its Constitution ; and there- 
fore all the rules, all the analogies, all the like- 
ness to a common and ordinary trial of any 
cause, civil or criminal, cease at once, are sl- 
lent, and ought not to weigh in judgment. 
Other nations have tried and condemned their 
kings and rulers, but the process has always 
been in violence and subversive of their Con- 
stitutions and framework of government, not 
in submission to and accordance with it. 

When I name the respondent as the Chief 
Executive, I say he is the Commander-in- 
Chief of your armies ; he specially claims that 
command, not by force and under the limita- 
tions of your laws, but as a prerogative of his 
otice and subject to his arbitrary will. He 
controls, through his subordinates, your Treas- 
ury. He commands your Navy. Thus he has 
all elements of power. He controls your for- 
eign relations. In any hour of passion, of 
prejudice, of revenge for fancied wrong in his 
own mind, he may complicate your peace with 
any nation of the earth, even while he is being 
arraigned as a respondent at your bar. And 
mark me, sir, may I respectfully submit that 
the very question here at issue this day and 
this hour is, whether he shall control beyond 
the reach of your laws, and outside of your 
laws, the Army of the United States. The 
one greatest of all questions here at issue is, 
whether he shall be able, against law—setting 
aside your laws, setting aside the decrees of 
the Senate, setting aside the laws enacted by 
Congress, overriding the legislative power of 
the country, claiming it as an attribute of ex- 
ecutive power only, to control the great mili- 
tary arm of this Government, and control it if 
he chooses at his own good pleasure, its your 
ruin and the ruin of the country. 

Indeed, sir, do we not know, may we not 
upon this motion assume, the fact upon com- 
mon fame and the current history of events 
that the whole business of the War Depart- 
ment of this country pauses until this trial 
goes through? He will not recognize, as we 
all know, the Secretary of War, him whom this 
body has declared the legal Secretary of War, 
and whom Congress, under its power legiti- 
imately exercised, has determined shall be 
recognized as the legal Secretary of War. Do 
we not also know, that while he claims to have 
appointed a Secretary ad interim, he dare not 
recognize him ; and thus the entire business of 
the War Department is stopped. The Senate 
ot the United States have confirmed the ap- 
pointment of many a gallant officer of the 


his duties and pay commence the day and 
the hour when his commission reaches him ; 
yet those have been delayed 
weeks, and the proposition on his part is 
that they shall be delayed at least forty days 
longer—as long as it took God to destroy the 
world by a flood—and for what? In order that 
five very respectable, highly intelligent, very 
learned, and able lawyers may write an an- 
swer to certain articles of impeachment. Hav- 
ing failed in that, now the proposition is to 
delay more and more, while there is at least 
one department of the Government thrown 
into confusion and disorganization, as we are 
thus delaying. 

But, sir, this is the least of the mischiefs of 
delay. The great pulse of the nation beats 
perturbedly while even this strictly constitu- 
tional but highly and truly anomalous pro- 
ceeding goes on. It pauses fitfully when we 
pause, and goes forward when we go forward ; 
and the very question of national prosperity 
in this country arising out of the desire of men 
to have business interests settled, to have pros- 
perity return, to have the spring open as aus- 
piciously under our laws as it will under the 
laws of nature, depend upon our actions here 
and now. I say the very pulse of the country 
beats here, and, beating fitfully, requires us to 
still it by bringing this respondent to justice, 
from which God send him a good deliverance, 
if he so deserve, at the earliest possible hour, 
ay, the very earliest hour consistently with the 
preservation of his rights. Instead, therefore, 
of fixing a time now in advance when he shall 


commissions 


| be tried, (if you will allow me respectfully to 
| say as much,) giving him time, which he may 
| be supposed to want for preparation of his 


trial, fix the trial at an early day, and then, if 


| his counsel choose to draw analogies from the 


trials of criminal law or the civil law, let him, 
when he comes here, under his oath and under 
the certificate of his counsel, say that he can- 


| not get ready to meet a given article, and if 


| he shows due diligence then 


give him all the 
time he ought to have to fairly put before you 
the exact form and feature of everything he 
has done. 

But, | humbly submit, do not in advance 
presume that he cannot get ready until he 
comes and shows to the Senate some reason, 
upon his oath, why he may not beready. Let 
every part of the case stand upon its own 
merits. If the respondent comes here and 
sa‘ s to the Senate, after he puts in his answer, 
‘*T am not ready for trial, because I cannot 
get a given witness,’’ let him, as his counsel 
claims we ought to do, follow the ordinary 
rule and say to the Senate, ‘If I could get 
that witness he would testify thus, and thus, 
and thus;’’ and the managers would answer, 
‘*We will either produce him here at the bar 
when you call him, or we will admit that he 
will testify thus, and thus, and thus, and you 
shall have the entire benefit of the testimony ; 
for God forbid—and I speak with all rever- 
ence—that we shall deprive him of a single 


| right or a single indulgenee consistent with 


the publie safety and speedy justice. 


lhere- 
fore, whenever any such motion is made, you, 
Senators, | regpectfully submit, will be-ready, 
able, and willing, desirous to meet it, and 
grant indulgence when a case is made out for 
indulgence. 

Allow me one other word. Weask no more 
of the Senate as against this defendant than 
what we are willing to deal to ourselves. The 
great, perhaps the determining, act upon which 


| the respondent is here brought to your bar 


was committed by him on the 21st of February. 
He knew it and all its consequences then as 
well‘and better than we could. 
Representatives dealt with the action of the 
respondent on the 22d. On the 4th of March 
we brought before the Senate and to his notice 
what we clajmed were the legal consequences 
of that act. We are now come here ready for 
trial of our accusation founded upon that act. 
We are here instant for trial, pressing for trial 
de die in diem. Make the days as long as the 


Army who, by law and by right, ought to have |) judges of England made them when they sat 





The House of 
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twenty-two hours out of the twe nty -four in the 
trial of great criminals, and we, the managers 
on behalf of the House of Representatives, 
God giving us strength, will still attend here 
at your bar every hour and every moment, your 
humble servitors, for the purpose of justice. 
We have had only from the 24 of Febrnary to 
now tomake ready for the trial of the accusa 
tion. He has had just as long. He knew at 
first more about this action of hig than we 
could. He knowsall about it now. He knows 
exactly what he has done, and why and how 
he has done it. We can only partly guess at 
all he has done from the part we see yet. We 
are willing to go to trial on behalf of the people 
of the United States, say with only these four 
teen days’ preparation. You have granted him 
seven more, say twenty-one in all, and we ask, 
after you have given him one third more time 
than we have had to prosecute, at least that he 
shall be held to meet us with the defense. 

Sir, 1 trust you will pardon me a single 
further suggestion. I hope hereafter no man 
anywhere will say that the charges upon which 
we have arraigned Andrew Johnson at this bar 
are either frivolous, unsubstantial, or of none 
effect, because five gentlemen of the highest 
respectability, skill, and legal acumen as coun- 
sel—I know one of them would not for his life 
say what he did not believe—have told us that 
the articles of impeachment were so grave and 
so substantial that it would take them forty days 
even to writean answer tothem. The charges 
are sO grave, 80 momentous, so potent, that, 
with all“their legal ability, forty days will be 
required to write an answer; and then, after 
they have had forty days in addition to ten 
already, giving them fifty days, they say they 
would need still further time for preparation 
to meet us on the trial of these charges. I may 
only humbly hope that | have made myself 
understood in this unprepared and hurried 
statement of some reasons which press on my 
associates and myself to urge forward this 
trial. 

You will see their force and the arguments 
which should accompany them much better 
than I can state them. If I have brought 
your minds (perhaps a little swerved by pity 
and clemency for so great an accused,) again 
to their true poise of judgment upon the ques- 
tion of the necessity for this country that jus 
tice shall speedily be done upon the accused 
I have succeeded in all l could hope. If we 
are mistaken in all our accusations and the 
respondent is the great and good man he 
ought to be, and he shall go free, be it so; the 
country will have quiet then. If you come to 
the other determination which we present and 
demand you shall do if it be proved, then be 
that so, and the country will have quiet. But 
upon this so great trial, | pray, let us not 
belittle ourselves with the analogies of the 
common law courts or the equity courts or 
the criminal courts, because nothing is so dan- 
gerous to mislead us. Let us deal with this 
matter as one wherein the life of the nation 
hangs trembling in the seale; where the rights 
of the nation are put in the balance, and a trial 
is to be had upon the greatest question that 
ever yet engaged the attention of anybody, 
however learned or however wise, sitting in 
judgment. ; 

Mr. NELSON. Mr. Chief Justice, and gen 
tlemen of the Senate: I have entered this 
Chamber as one of the counsel of the Presi- 
dent profoundly impressed with the idea that 
this is the most exalted judicial tribunal now 
upon earth. I have endeavored in coming 
here to divest my mind of the idea that we are 
to engage in political discussion, and to feel 
impressed with the thought that we appear 
before a tribunal the members of which are 
sworn as judges to try the great questions 
which have been submitted to their eonsidera- 
tion; not as mere party questions, but as the 
grand tribunal of the nation, disposed to dis 
pense justice equally between two of the great- 
est powers, if 1 may so express myself, in tne 
land. I have come here under the impression 
that there is much force in the observation 
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which the honorable manager made in regard 
to the forms of proceeding in this tribunal, that 
it is not to be governed by the iron and rigid 
rules of law, but that, seeking to attain jus 
tice, it is disposed to allow the largest liberty in 
the progress of the investigation, both to the 
honorable managers on the part of the House 
of Representatives and to the counsel in behalf 
of the President of the United States 
impresaed with the idea that this tribunal 
will diseard ina great degree those forms and 
eremonies which are known to the common 
law; that it does not stand upon demurregs ; 


that it will not stand particularly upon the | 


forms of evidence, or those technical rules 
which prevail in other courts, | have supposed 
that there was nothing improper in our making 
an appeal to this tribunal for time to answer 
the charges which have been preferred against 
the President of the United States; and that, 
instead of that being denied, much more liber- 
ality would be extended by the Senate of the 
nafion sitting as a court of impeachment than 
we could even e xpect upon a trial in one of 
the courts of common law 
It is not my purpose, Mr. Chief Justice, to 
enter at this stage into a discussion of the 
charges which are preferred here, though 
woula seem to be invited by one or two of the 
observations which were made by the honor- 
able manager, [Mr. Buriter.] 1 do not pro 
pose at this stage of your proceedings to enter 
into any discussion of them. You are told, 
however, that it is right in a case of this kind 
to proceed with railroad speed; and that in 
consequence of the great improvements which 
have been made in the country we can proceed 
much more rapidly in the investigation of a 
case of this kind than such a case could 
proceeded with afew yearsago. Nevertheless, 
the charges which are made here are charges 
of the gravest importance. The questions 
which will have to be considered by this hon- 
orauble body are questions of the deepest and 
profoundest interest. They are questions in 
which not only the Representatives of the 
people are concerned, but the people them- 
seives have the deepest and most lasting in- 
terest in the result of this investigation. Ques- 
tions are raised here in regard to differences 
of opinion between the Executive of the nation 
and the honorable House of Representatives 


as to their constitutional powers and as to the || 


rights which they respectively claim. These 
are qnestions of the utmost gravity, and ques- 
tions which in the view we entertain of them 
should receive the most deliberate considera- 
tion on the part of the Senate. 

[ trust that I shall be pardoned by the Chief 
Justice and the Senators in making an allu- 
sion to a statute which has long been in force 
in the State from which I come. I only do it 
for the purpose of making a brief argument by 
analogy to you and the honorable body whom 
lL am addressing. We have a statute in the 
State of Tennessee, which has long been in 
force, which provides that when a bill of in- 
dictment is found against an individual, and 
he thinks, owing to excitement or any other 
cause, he may not have a fair trial at the first 
term of the court, his case shall be continued 
until the next term. The mode of proceeding 
at law—and no man, I presume, in the United 
States is more familiar with it than the Chief 
Justice whom I have the honor of addressing 
on this octasion—is not a mode of railroad 
speed. If there is anything under the heavens 
that gives to judicial proceedings a claim to 
the consideration and the approbation of man- 
kind it isthe fact that judges and courts hasten 
slowly in the investigation of cases that are 
presented to them, ‘Nothing is done or pre- 
sumed to be done in a state of excitement. 
kivery moment is allowed for ealm and mature 
deliberation. The courts are in the habit of 
investigating cases slowl+, carefully, cautiously, 
and when they form their judgments and pro- 
nounee their opinions, and those opinions are 
publi ished to the world, the ‘vy meet the s sanction 
of judicial minds and legal minds everywhere, 
und they meet the approbation and the confi- 


| what he w 
| defense. Mr. 


SUPPL EMEN T TO 


_ dence of the pe ople before wiesits they are pro- 


mulgated. Ifthis is and ever has been one of 
the proudest characteristics, if | may so ex- 
press myself, of the forms of judicial proceed- 
ings in our courts, how muc a more in an ex- 
alted and honorable body like this; how much 
more in an assembly composed of some of the 
wisest and greatest men in the United States, 
Senators revered and honored by their coun- 
trymen, Senators who from their position are 
presumed to be free from reproach, who from 
their position are presumed to be calm in their 
deliberations and in their investigations—how 
much more in such a body as this ought we to 
proceed cautiously and ought every op portu- 
nity to be given for a fair investigation ? 

Mr. Chief Justice, | need not tell you, nor 
need | tell many of the honorable Senators 
whom | address on this occasion, many of whom 
are lawyers, many of whom have been clothed 
in times past with the judicial ermine, that in 
the courts of law the vilest criminal who ever 
was arraigned in the United States has been 
given time for preparation, time for hearing. 
‘The Constitution of the e ountry secures to the 
vilest man in the land the right not only to be || 
heard himself, but to be heard by counsel ; and 
no matter how great his crime, no matter how 
deep may be the malignity of the offense with 
which he is charged, he is tried according to 
the forms of law; he is allowed to have coun- 
sel; continuances are granted to him; if he is 
unable to obtain justice time is given to him, 
and all manner of preparation is allowed him. 

If this is soin courts of common law, that are 
fettered and bound by the iron rules to which 
| have adverted, how much more ina great 
tribunal like this, that does not follow the pre- 
cedents of law, but that is aiming and seek- 
ing alone to attain justice, ought we to be 
allowed ample time for preparation in refer- 
ence to charges of the nature which we have 
here? How much more, sir, should such time 
be given us? 

We are told that the President acted in re- 
gard to one of the matters which is charged 
against him by the House of Representatives. 
on the 2ist of February, and that by the 4th 
of March—if I did not mistake the statement 


| of the honorable manager—the House of Rep- 


resentatives had presented this accusation 
against the President of the United States; 
and that, therefore, the President, who knew 
was doing, should be prepared for his 
Chief Justice, is it necessary for | 
me to remind you and honorable Senators that 


| you can upon a page of foolseap paper pre- 
pare a bill of indictment against an individ- 
ual which may require weeks in the investiga- } 


tion? Is it necessary for me to remind this 


| honorable body that it is an easy thing to make 
charges, but that it is often a laborious and 


difficult thing to make a defense against those 
accusations ? 

Reasoning from the analogy furnished by | 
such proc eedings at law, [ earnestly maintain 
before this honorable body that suitable time 
should be given us to answer the charges which 
are made here. A large number of these | 


| charges—those of them connected with the 


President's action in reference to the Secre- 
tary of War—involve questions of the deepest 
importance, They involve an inquiry running 
back to the very foundation of the Govern- 
ment; they involve an examination of the pre- 
cedents which have been set by different Ad- 
ministrations ; they involve, in short, the most 
extensive range of inquiry. The two last | 
charges that were presented by the House of 
Representatives, if | may be pardoned for 
using the expression in the view which I enter- 
tain of them, open Pandora's box, and will 
“auuse an investigation as to the great differ- 
ences of opinion which have existed between | 
the President and the House of Representa- | 
tives, an inquiry which, so far gs | can wa 
ceive, will be almost interminab lei in its char- 
acter. 

Now, what do we ask for the President of 
the United States? The honorable manager 


‘-corrected himself im the expression that he was | 





| 
| hope t 








acriminal. What aes we ask in behalf of the 
President of the United States, the highes 
officer in this land? Why, sir, we ask sj imply 
that he shall be allowed time for his defeys, 
And upon whose judgment is he to rely in yp 
gard to that? He must, in great part, re sly Upon 
the judgment of his counsel, those to whom |, 
has intrusted his defense. We, upon our pro ; 
fessional responsibility, hi ave asserted, in | 
presence . this Senate, in the face of the ya 
tion and of the whole world, that we beliey, 
it will Saesiien the number of days to prepa, 
the President’s answer which we stated to thp 
Senate in the paper which we submitted to t)). 
Senate. Such is still our opinion. And whey 
these grave charges are presented are they to 
be rushe d through the Senate sitting as a jud 
cial tribunal in hot haste and with railroad 
speed, without giving to the President of th 
United States the opportunity to answer them. 
that same opportunity which you would giy, 
to the meanest criminal that ever was arraigned 
before the bar of justice in any tribunal in his 
or in the country from which we borrowed our 
law? 

IL cannot believe, Mr. Chief Justice, that 
honorable Senators will hesitate for one mo- 
ment in granting us all the time that may be 
necessary to prepare our defense, and that may 
be necessary to enable them to decide as judges 
carefully, deliberately, conscientiously, and with 
a view of their accountability, not only to their 
constituents, but their accountability to pos 
terity who are to come after us, for the names 
of American Senators are dear not only to 


those who sent them here, but they are names 


| which are to live after the scenes of to-day shal! 
| have passed away. 
| orable Senators, in justice to themselves and 


I have no doubt that hou 


in justice to the great land which they repre- 
sent, will endeavor to conduct this investiga 
tion in a manner that will stamp the impress 


| of honor and justice upon them and upon their 
| proceedings not only now, but in all time to 
| come, when they shall be cited after you and | 
' and all of us shall have passed away from the 


stage of human action. 

Mr. Chief Justice, this is an exalted tribu 
nal. I say it in no spirit of compliment. | 
say it because I feel it. I feel that this is the 


| most exalted tribunal that can be convened 


under the sun, a tribunal of Senators, honora 
ble members, who are sent here to sit in judg 
ment upon one of the gravest and greatest 
accusations that ever was made in the land. 
And I may say, in answer to an observation 
of the honorable manager on the other side, 
that I, for one, as an American citizen, fee! 
proud that we are assembled here to-day and 


| assembled under the circumstances which have 


brought us together. It is one of the first in- 
stances in the history of the world in which the 
ruler of a people has been presented by a por- 
tion of the Representatives of the people for 
trial before another branch of the law-making 
power sitting as a judicial tribunal. W hile 
that is so it is equally true that on the other 

hand the President, through his counsel, comes 
here and submits himself to the jurisdiction 
of this court, submits himself calmly, peacea 
bly, and with a confident reliance on the jus 


tice of the honorable Senate who are to hear 


his cause. 


Mr. Chief Justice, I sincerely hope that the 


resolution which has been offered will mee! 


| the ene of the honorable Senate. | 
1at time will be given us, and that this 


proceeding, which in all time to come will 

uoted’as a precedent for others, will be ¢ 
beset with that gravity, that dignity, or 
decorum which are fit and becoming. i: 
Representatives of a free and a great peop 

Mr. CONKLING. I wish to submit ©" 

amendment to the proposition pending in 
nature of a substitute : 


Ordered, That, unless otherwise ordered by the 


Senate for cause shown, the trial of the pending '' 
peachment shall proceed immediately after replic: 
tion shall be filed. 


The CHIEF JUSTICE. 
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not appear to the Chair to be in order at pres- 
ent. Lhe motion of the Senator from Ohio 
\[r. SHERMAN] is that the Senate adopt the 
following order: 

Ordered, That the trial of the articles of impeach- 
ment shall proceed on the 6th day of April next. 

lhe Senator from Massachusetts [Mr. W1- 
<ox] moves to amend it by striking out the 
word ** sixth ” and inserting ‘* first.”’ 
the present motion. 

Mr. WILSON. I propose to modify my 
amendment by saying Monday, the 30th of 
Marcel 


that my proposition is not in order? 
the CHIEF JUSTICE. The Chair 
sot econeeive it to be in order at present. 

Mr. CONKLING. Then I beg to modify 
in this way: I move toamend the amendment 
of the Senator from Massachusetts by striking 
out the date which he inserts, whatever that 
date may be, and inserting in lieu thereof the 
words ‘immediately after replication filed, 
unless otherwise ordered by the Senate.’’ 

The CHIEF JUSTICE. The Chair con- 
ceives that the amendment offered by the Sen- 
ator from New York is not in order. 

Mr. WILSON. For the purpose of bringing 
the motion made by the Senator from New 
before the body | withdraw my amend- 
ment so that his amendment will be in order. 

Mr. CONKLING. Then [ offer my original 
proposition as a substitute for the proposition 
of the Senator from Ohio. 

rhe CHIEF JUSTICE. The amendment 
of the Senator from New York will be read. 

The Cuter CLerK. The amendment is to 
strike out all after the word *‘ ordered”’ in the 
proposition of Mr. SuerMan and to insert in 
lieu thereof: 


does 


Chat, unless otherwise ordered by the Senate for 

use shown, the trial of the pending impeachment 
shall proceed immediately after replication shall be 
filed. 

Mr. Manager BINGHAM. Mr. President, 


lam instructed by the managers to say that 


the proposition just suggested by the honorable | 


Senator from New York [Mr. ConkLinG] is 


entirely satisfactory to the managers for the | 


House, and to say further to the Senate that 
we believe it is in perfect accord with the pre- 
cedents in this country. ‘The Senate will doubt- 
less remember that on the trial of Justice 
Chase, when a day was fixed for the answer, 
upon his own petition, verified by his affidavit, 
the Senate adopted an order which was sub- 
stantially the order as suggested by the amend- 


ment of the honorable gentleman from New | 


York. I beg leave to read that order in the 
hearing of the Senate: 


“Ordered, That the 4th day of February next shall 


be the day for receiving the answer and proceeding 
with the trial of the impeachment against Samuel 
Chase,”’ 


lf nothing further had been said touching 
the original proposition we would have keen 
conte:t and satisfied to leave this question 
without further remark to the decision of the 


Senate; but in view of what has been said by | 


the counsel for the accused we beg leave to 
respond that we are chargeable with no inde- 
cent haste when we ask that no unnecessary 
delay shall interpose between the people and 
the trial of a man who is charged with having 
violated the greatest trusts ever committed to 
a single person ; trusts that involve the highest 
interests of the whole people; trusts that in- 
Volve the peace of the whole country; trusts 
that involve in some sense the success of this 
last great experiment of representative gov- 
ernment upon the earth. 


We may be pardoned, further, sir, for saying 


that it strikes us somewhat with surprise, with- 
out intending the slightest possible disrespect 
‘o any member of this body, that any proposi- 
lion should be entertained for the continuance 
ofa trial like this, when no formal application 
has been made by the accused himself. Tobe 
sure, @ motion was interposed here to-day in 
the face of the written rule, order, and law of 
Uns body, for leave to file an answer at the end 
Oltorty days. The Senate has disposed of that 


That is 


ircn. } 
Mr. CONKLING. Does the Chair decide 
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motion, and in a manner, we venture to say, 
satisfactory to the whole country, as it is cer- 
tainly satisfactory to the representatives of the 
people at this bar. Now, sir, that being dis- 
posed of, the Senate having determined the day 
on which answer shall be filed, we submit, with 
all respect to the Senate, that it is but just 
to the people of this country that we shall 
await the incoming of the answer and the 
replication thereto by the representatives of 
the people, and then see and know what color- 
able excuse can be offered, either by the ec- 
cused President in his own person or through 
his representatives, why this trial should be 
delayed a single hour. 

If he be innocent of the grave accusations 
prepared against him the truth will soon be 
ascertained by this enlightened body; and he 
has the right, if the fact so appear, to a speedy 
deliverance, and the country a right to a speedy 
determination of this important question. If, 
on the other hand, he be guilty of these grave 
and serious charges, what man is there within 
this body or outside of this body ready to say 
that he should one day or hour longer disgrace 
the high position which has been held hitherto 
by some of the noblest and most illustrious of 
the land? 

We think that the executive power of this 
natign ean only be reposed in the hands of 
men who are faithful to their great trust. The 
people so think. They have made that issue 
with the President of the United States at this 
bar; and while we demand that there shall be 
no indecent haste, we, too, demand in the name 
of all the people, most respectfully, that there 
shall be no unnecessary delay, and no delay at 
all until good cause is shown for delay in the 
mode and manner hitherto observed in pro- 
ceedings of this sort. 

Mr. JOHNSON. Mr. President, I ask that 
the resolution offered by the honorable mem- 
ber from Ohio shall be read. I did not hear 
it distinetly. 

The CHIEF JUSTICE, It will be reported. 

The Cuter CLerk. The order, as submitted 
by the Senator from Ohio, is as follows: 

Ordered. That the trial of the articles of impeach- 
ment shall proceed on the 6th day of April next. 

The Senator from New York [Mr. Conk- 
LING] moves to amend by striking out all 
after the word ‘‘ ordered,”’ and inserting : 
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Mr. JOHNSON, Mr. 


President ? 

the CHIEF JUSTICE. The Secretary wil: 
read the rule. 

Mr. JOHNSON. The honorable member 
from New York is mistaken in supposing that 
| rose to debate the question. I only rose for 
the purpose of inquiring what the question 
was. I suppose that is allowable. 

The CHIEF JUSTICE. Is the Senate ready 
for the question on the substitute proposed by 
the Senator from New York? 

Mr. DRAKE. On that question I ask for 
the yeas and nays. 

The yeas and nays were ordered ; and being 
taken resulted—yeas 40, nays 10; as follows: 

Y EAS—Messrs. Anthony, Camefon, Cattell,Chand 
ler, Cole, Conkling, Conness, Corbett, Drake, Kd- 
munds, Ferry, Fessenden, Fowler, Frelinghuysen, 
Grimes, Harlan, Henderson, Howard, Howe, Morgan, 
Morrill of Maine, Morrill of Vermont, Morton, Nye, 
Patterson of New Hampshire, Pomeroy, Ramsey, 
Ross, Sherman, Sprague, Stewart, Sumner, Thayer, 
Lipton, Trumbull, Van Winkle, Willey, Williams, 
Wilson and Yates—40., 

NAYS—Messrs. Bayard, Buckalew, Davis, Dixon, 
Hendricks, Johnson, MecCreery, Patterson of Ten- 
nessee, Saulsbury, and Vickers—10. . 

ABSENT—Messrs. Cragin, Doolittle, Norton, and 
W ade—4. 

So the amendment was agreed to. 

The CHIEF JUSTICE. Thequestion recurs 
on the order as amended. ‘The Clerk will 
report the order. 

lhe Chief Clerk read it, as follows: 

_ Ordered, That, unless otherwise ordered by the 
Senate for cause shown, the trial of the pendivg im- 


peachment shall proceed immediately after replica- 
tion shall be filed. 


‘The order was agreed to. 

Mr. HOWARD. If there be no motion for 
the court on behalf of the honorable managers 
of the House of Representatives, or on the 
part of the counsel for the accused, I move 
that the Senate sitting onthe present impeach- 
ment adjourn to the 23d day of the present 
month, at one o’clock in the afternoon. I 


What is the rule, 


| send an order to the Chair for that purpose. 


That, unless otherwise ordered by the Senate for | 


cause shown, the trial of the pending impeachment 
shall proceed immediately after replication shall be 
filed. 

Mr. JOHNSON. Mr. President, I rise for 
information. Is there any period within which 
the replication is to be filed? There is nothing 
on the face of that order limiting the time 
within which the replication may be filed. If 
the managers propose to make that a part of 
the order to file the replication on the day the 
answer may come in, or on any specific day 
after the coming in of the answer, it would not, 
perhaps, be liable to objection; but the ac- 
cused may well be in ignorance of the time 
when the trial will begin under the order as it 
stands. 

Mr. Manager BINGHAM. Will the hon- 
orable Senator allow me to suggest to him that 
we can only file the replication with the con- 
sent and after consultation with the House of 

tepresentatives; and therefore the answer to 
his suggestion is that as soon as answer be 
made here according to the usage and practice 
in cases of this sort we will respectfully demand 
a copy of the answer that we may lay it before 
the Mouse and report to this body as soon as 
the House will order us its replication. I have 


no doubt it will be done within one or two 


days after the answer is filed. 

Mr. JOHNSON. What I meant—— 

Mr. CONKLING. I rise to a question of 
order. Reluctant as I am to make it, I ask 
for the enforcement of the eighteenth and 
twenty-third rules. 

The CHIEF JUSTICE. No debate can be 
had. The Chair understood the Scnator from 
Maryland as simply asking for an explanation 
from the managers. 


My motion is made subject to any action the 


|| managers may see fit to lay before us, or the 


counsel for the accused. 1 will not press it if 
they have anything to propose. 

The CHIEF JUSTICE. Have the mana- 
gers on the part of the House of Representa- 
tives anything to propose? 

Mr. Manager BINGHAM. 
at present. 4 

The CHIEF JUSTICE. Have the counsel 
for the accused anything to propose ? 

Mr. CURTIS. Nothing. 

The CHIEF JUSTICE. Senators, the mo- 
tion is to adjourn the Senate sitting for the 
trial of this impeachment until the 23d of 


Nothing further 


\| Mareh. 


The motion was agreed to. 


Monpay, March 23, 1868. 


At one o’clock p. m. the Chief Justice of 
the United States entered the Senate Chamber, 
escorted by Mr. Pomeroy, the chairman of the 
Senate committee heretofore appointed for 
that purpose, and took the chair. 

The CHIEF JUSTICE. The Sergeant-at- 
Arms will open the court by proclamation. 

The Serceant-at-Arms. Hear ye, hear ye, 
hear ye: all persons are commanded to keep 
silence while the Senate of the United States 
is sitting forthe trial of the articles of impeach- 
ment exhibited by the House of Representa- 
tives against Andrew Johnson, President of the 
United States. 

The managers of the impeachment on the 
part of the House of Representatives ap- 
peared at the door, and their presence was 
announced by the Sergeant-at-Arms. 

The CHIEF JUSTICE. The Managers will 
take the seats assigned to them by the Senate. 

The Managers accordingly took the seats pro- 
vided for them in the area of the Senate to the 
left of the Presiding Officer. 

The coansel for the President, Hon. Henry 
Stanbery, of Kentucky; Hon. B. R. Curtis, of 
Massachusetts; Hou. Thomas A. R. Nelson, of 
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Tennessee; William M. Evarts, Esq., of New 
York, and Hon. William S. Groesbeck, of Ohio, 
appeared and took the seats assigned to them, 
on the right of the Chair, 

The Sergeant-at-Arms announced the pres 
ence of the House of Representatives; and the 
Committee of the Whole House, headed by Mr. 
Kk. B. Wasusurne, of Illinois, the chairman 
of the Committee of the Whole, and the Clerk 


of the House, entered the Chamber, and the | 
members were conducted to the seats assigned 


them. 

The Secretary called the name of Mr. Doo- 
LITTLE, who had not heretotore been sworn, 
and the oath prescribed by the rules was ad- 
ministered to him by the Chief Justice. 

The CHIEF JUSTICE. The Secretary will 
read the minutes of the proceedings of the last 
sitting. 

The Secretary read the Journal of the pro- 
ceedings of Friday, March 13, of the Senate 
sitting for the trial of the impeachment of 
Andrew Johnson, President of the United 
States, on articles of impeachment. 

On the Journal of those proceedings oecur 
the following entries as to the proceedings of 
the Senate on that occasion, when it had re- 
tired for deliberation : 


“The Senate, with the Chief Justice, having re- 
tired to their conference chamber, proceeded to con- | 


sider the motion submitted by Mr. EpmuNpDs; and, 

** After debate, 

“On motion by Mr. Drake to amend the motion 
submitted by Mr. Epmunps, by striking out all after 
the word ‘ ordered,’ and in lieu thereof inserting: 

*** That the respondent fileanswer tothe articles of 
impeachment on or before Friday, the 20th day of 
March instant,’ 

“It was determined in the affirmative—yeas 28, 
nays 20. 

“On motion by Mr. Drake, 

“The yeas and nays being desired by one fifth of the 
Senators present, 

** Those who voted in the affirmative are— 

** Messrs. Cameron, Cattell, Chandler, Cole, Conk- 
ling, Conness, Corbett, Drake, Ferry, Harlan, How- 
ard, Howe, Morgan, Morrill of Vermont, Morton, 
Nye, Patterson of New Hampshire, Pomeroy, Kam- 
sey, Sherman, Stewart, Sumner, Thayer, Trumbull, 
Willey, Williams, Wilson, and Yates. 

“Those who voted in the negative are— 

‘Messrs. Anthony, Bayard, Buckalew, Davis, 
Dixon, Edmunds, Fes#@nden, Fowler, Frelinghuysen, 
Grimes, Henderson, Hendricks, Johnson, McCreery, 
Morrill of Maine, Norton, Patterson of ‘Tennessee, 
Saulsbury, Van Winkle, and Vickers. 

“So the amendment of Mr. Drake to the motion 
of Mr. EpMuUNDS was agreed to. 

“On the question to agree to the motion of Mr. 
Epmunps, as amended, 

‘After debate, 

**On motion of Mr. Trumpv.t, that the Senate re- 
consider its vote agreeing to the amendment pro- 
posed by Mr. Drake to the motion of Mr. Epmunps, 

“It was determined in the affirmative—yeas 27, 
nays 23. 

“On motion of Mr. Drake, 

“The yeas and nays being desired by one fifth of 
the Senators present, 

“Those who voted in the affirmative are— 

**Messrs. Anthony, Bayard, Buckalew, Cattell, 
Corbett, Davis, Dixon, Edmunds Fessenden, Fow- 
ler, Frelinghuysen, Grimes, Henderson, Hendricks, 
Johnson, McCreery, Morrill of Vermont, Morton, 
Norton, Patterson of Tennessee, Saulsbury, Sher- 
Bae. Sprague, Trumbull, Van Winkle, Vickers, and 

illey. 

‘* Those who voted in the negative are— 

** Messrs. Cameron, Chandler, Cole, Conkling, Con- 
ness, Drake, Ferry, Harlan, Howard, Howe, Mor- 

an, Morrill of Maine, Nye, Patterson of New 
lampshire, Pomeroy, Ramsey, Stewart, Sumner, 
Thayer, Tipton, Williams, Wilson, and Yates. 

“So the Senate reconsidered its vote agreeing to 
the amendment of Mr. Drake to the motion of Mr. 
EpMunps; and, 

* The question recurring on the amendment of Mr. 
Drakes, 

“On motion of Mr. Trumsv.t to amend the amend- 
ment of Mr. Drakr, by striking out the words * Fri- 
day, the 2th,’ and inserting the words ‘Monday, the 


awn, 

“Tt was determined in the affirmative; and, 

“On the question to agree to the amendment, as 
amended on the motion of Mr. TRUMBULL, 

** It was determined in the affirmative. 

“The question again recurring on the motion of 
Mr. Epwunps, as amended on the motion of Mr. 
DRakk, as amended by Mr. TruMBULL, in the follow- 
ing words: : 

““* Ordered, Taat the respondent file answer to the 
articles of impeachment on or before Monday, the 
23d day of March instant,’ 

“* It was determined in the affirmative. 

“ Thereupon, 

“The Senate returned to itsChamber.” 


Mr. DAVIS. Mr. Chief Justice, I rise to 
make the same question to the Court which I 
made in the Senate, and I think that now is 
the appropriate time before the court has de- 


SUPPLEMENT TO 


cided to take up the case. I therefore submit 
to the Court a motion in writing. 

The CHIEF JUSTICE. The Secretary will 
read the motion. 

The Secretary read as follows: 

Mr. Davis, a member of the Senate and of the 
Court of Impeachment, from the State of Kentucky, 
moves the court to make this order: : 

fhe Constitution having vested the Senate with 
the sole power to try the articles of impeachment of 
the President of the United States preferred by the 
House of Representatives, and having also declared 
that ‘the Senate of the United States shall be com- 


goose of two Senators from each State chosen by the | 


segislatures thereof;’’ and the States of Virginia, 


North Carolina, South Carolina, Georgia, Alabama, | 


Missis@ippi, Arkansas, Louisiana, and Texas having, 
each by its Legislature, chosen two Senators who 
have been and continue to be excluded by the Sen- 
ate from their seats, respectively, without any judg- 
ment by the Senate against them personally and in- 
dividually on the points of their elections, returns, 
and qualifications, it is , 

Ordered, That a Oourt of Impeachment for the 
trial of the President cannotbe legally and constitu- 
tionally formed while the Senators from the States 
aforesaid are thus excluded from the Senate; and 
this case is continued until the Senators from these 
States are permitted to take their seats in the Sen- 
ate, subject to all constitutional exceptions to their 
elections, returns, and qualifications severally, 

Mr. HOWARD. Mr. President- 

The CHIEF JUSTICE. The rule does not 
admit of debate. 

Mr. HOWARD. Mr. President, I object to 
the receiving of the paper as not in order. 

Mr. CONNESS. Mr. President, I desire 
to submit a motion, which will cover the case, 
a I move that the paper be not re- 
ceived, upon which I call for the yeas and nays. 

Mr. HOWE. 
mit a question of order. 

The CHIEF JUSTICE. The Senator from 
Wisconsin. 

Mr. HOWE. I submitif the motion offered 
by the Senator from Kentucky be in order. 

The CHIEF JUSTICE. The motion comes 
before the Senate in the shape of an order 
submitted by a member of the Senate and of 
the Court of Impeachment. The twenty-third 
rule requires that ‘‘ all the orders and decisions 
shall be made and had by yeas and nays, which 
shall be entered on the record, and without 





'| debate, subject. however, to the operation of 


rule seven.”’ 
Presiding Officer of the Senate to ‘‘ submit to 
the Senate, without a division, all questions of 
evidence and incidental questions; but the 
same shall, on the demand of one fifth of the 
members present, be decided by yeas and nays.”’ 
By nneelinne this rule has been applied to 
orders and decisions proposed by a member of 
the Senate under the twenty-third rule. The 
Chair rules, therefore, that the motion of the 
Senator from Kentucky is in order. 

Mr. CONNESS. Mr. President—— 

The CHIEF JUSTICE. 
allowed. 


Mr. CONNESS. 


The CHIEF JUSTICE. 
not. 

Several SENATORS. 
vote. 

Other Senators. Let us have the yeas and 
nays on the order proposed. 


The chair thinks 


Let us have a square 


Mr. President, I rise to sub- | 


No debate is | 


Is the motion submitted | 
| by me in order in connection with it? 





The seventh rule requires the | 





The yeas and nays were ordered ; and being | 
|| Constitution of the United States; and, in ac: 


taken, resulted—yeas 2, nays 49; as follows: 


YEAS—Messrs. Davis and McCreery—2. 
NAYS—Messrs. Anthony, Buckalew, Cameron, 


Cragin, Dixon, Doolittle, Drake, Edmunds, Ferry, 
Fessenden, Fowler, Frelinghuysen, Grimes, Harlan, 
Henderson, Hendricks, Howard, Howe, Johnson, 


| Morgan, Morrill of Maine, Morrill of Vermont, Mor- 





ton, Norton, Nye, Patterson of New Hampshire, Pat- 
terson of Tennessee, Pomeroy, Ramsey, Ross, Sher- 
man, Sprague, Stewart, Sumner, Thayer, Tipton, 
Trumbull, 
Wilson, and Yates—49. 

sae T—Messrs. Bayard, Saulsbury, and Wade 


The CHIEF JUSTICE. 


On the motion to 


| adopt the order of the Senator from Kentucky, 


the yeas are 2, and the nays 49. The motion 
is lost. 

Are the counsel for the President ready to 
file their answer. 


Mr. STANBERY. Mr. Chief Justice, in 


r 
fan Winkle, Vickers, Willey, Williams, 





| obedience to the order of the honorable court, | 





~— 


made at the last session, that the answer of the 
President should be filed to-day, we have it 
ready. The counsel, abandoning all other ep. 
gagements, some of us quitting our courts, oy, 


cases, and our clients, have devoted every ho , 


to the performance of this duty. The labor 
has been incessant and exhaustive. We hayo 


devoted, as I say, not only every hour ordiy 
arily devoted to labor, but many required fo, 
necessary rest and recreation have been cop. 
sumed in this work. It is amatter, Mr. Chjor 
Justice, of profound regret to us that the hon. 
orable court did not allow us more time. 
Nevertheless we hope that the answer wil! 
be found in all respects sufficient within the 
law. Such as it is, we are now ready to read 
and file it. 


The CHIEF JUSTICE. 


The counsel wil! 


_ read the answer of the President. 


Mr. CURTIS proceeded to read the answer 
to the close of that portion relative to the first 
article of impeachment. 

Mr. STANBERY read that portion of the 
answer beginning with the reply to the second 


| article to the close of the response to the ninth 


article. 
Mr. EVARTS read the residue of the answer. 
The answer is as follows: 


| Senate of the United States, sitting as a Court 





of Impeachment for the trial of Andrew 
Johnson, President of the United States. 


The answer of the said Andrew Johnson. 
President of the United States, to the articles 
of impeachment exhibited against him by the 
House of Representatives of the United States, 

ANSWER TO ARTICLE I, 

For answer to the first article he says: that 
Edwin M. Stanton was appointed Secretary 
for the Department of War on the 15th day 
of January, A. D. 1862, by Abraham Lincoln, 
then President of the United States, during 


| the first term of his Presidency, and was com 


missioned, according to the Constitution and 
laws of the United States, to hold the said 
office during the pleasure of the President; 
that the office of Secretary for the Department 
of War was created by an act ofthe First Con 
gress in its first session passed on the 7th day 
of August, A. D. 1789, and in and by that act 
it was provided and enacted that the said See- 
retary for the Department of War shall perform 
and execute such duties as shall from time to 
time be enjoined on and intrusted to him by 
the President of the United States,.agreeably 
to the Constitution, relative to the subjects 
within the scope of the said Department ; and 


| furthermore, that the said Secretary shall con 
| duct the business of the said Department in 
| such a manner asthe President of the United 


States shall, from time to time, order and in- 


| struct. 





And this respondent, further answering, says 
that by force of the act aforesaid and by reason 
of his appointment aforesaid the said Stanton 
became the principal officer in one of the Ex- 
ecutive Departments of the Government within 
the true intent and meaning of the second sec- 
tion of the second article of the Constitution 


|| of the United States, and according to the true 


intent and meaning of that provision of the 


cordance with the settled and uniform practice 


: || of each and every President of the United 
Cattell, Chandler, Cole, Conkling, Conness, Corbett, || 


States, the said Stanton then became, and s0 
long as he should continue to hold the said 
office of Secretary for the Department of War 
must continue to be, one of the advisers of the 
President of the United States, as well as the 
yerson intrusted to act for and represent the 
President in matters enjoined upon him or in 
trusted to him by the President touching the 
Department aforesaid, and for whose conduct 
in such capacity, subordinate to the President, 
the President is, by the Constitution and laws 


'| of the United States, made responsible. And 


this respondent, further answering, says he suc- 
ceeded to the office of President of the United 
States upon, and by reason of, the death ot 
Abraham Lincoln, then President of the Un 


ted States, on the 15th day of April, 1865, and 
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of Secretary for the Department of War 


Stanton was then holding the said 
der and by reason of the appointment and 
mmission aforesaid; and, not having been 
~emoved from the said office by this respond- 
ant, the said Stanton continued to hold the 
-ame under the appointment and commission 
aforesaid, at the pleasure of the President, 
gntil the time hereinafter particularly men- 
rioned; and at no time received any appoint- 
ment or commission save as above detailed. 
And this respondent, further answering, says 
that on and prior to the 5th day of August, A. 
{), 1867, this respondeut, the President of the 


) 


United States—responsible for the conduct of 


the Secretary for the Department of War, and 
javing the constitutional right to resort to and 
rely upon the person holding that office for 
advice concerning the great and diflicult public 
duties enjoined on the President by the Con- 
stitution and laws of the United States—be- 
came satisfied that he could not allow the said 
Stanton to continue to'hold the oftice of Secre- 
tary forthe Department of War without hazard 
of the public interest; that the relations be- 
tween the said Stanton and the President no 
longer permitted the President to resort to him 
for advice, or to be, in the judgment of the 
President, safely responsible for his conduct 
of the affairs of the Department of War, as by 
law required, in accordance with the orders 
and instructions of the President; and there- 


upon, by force of the Coustitution and laws of 


the United States, which devolve on the Presi- 
dent the power and the duty to control the 
conduct ot the business of that executive de- 
partment of the Government, and by reason of 
the constitutional duty of the President to take 
care that the laws be faithfully executed, this 
respondent did necessarily consider and did 
determine that the said Stanton ought no longer 
to hold the said office of Secretary tor the De- 
partment of War. And this respondent, by 
virtue of the power and authority vested in 
him as President of the United States, by the 
Constitution and laws of the United States, to 
give effect to such his decision and determin- 
ation, did, on the 5th day of August, A. D. 


1867, address to the said Stanton a note, of | 


which the following is a true copy: 


Sir: Publie considerations of a high character 


constrain me to say that your resignation as Secre- | 


tary of War will be accepted.” 

lo which note the said Stanton made the 
following reply: 

War DEPARTMENT, 
WASHINGTON, August 5, 1867. 

Str: Your note of this day has been received, 
stating that * publicconsiderationsof a high charac- 
ter constrain you” to say “that my resignation as 
Secretary of War will be accepted, ” 

_Iu reply I have the honor to say that publie con- 
siderations of a high character, which alone have 
induced me to continue at the head of this Depart- 
ment, constrain me not to resign the office of Secre- 
tary of War before the next meeting of Congress, 

Very respectfully, yours, 
EDWIN M. STANTON. 


This respondent, as President of the Uni- 
ted States, was thereon of opinion that, having 
regard to the necessary official relations and 
duties of the Secretary for the Department of 
War to the President of the United States, 


numbers of instances, acted on by each Con- 
gress and President of the United States, in 
succession, from President Washington to, and 
including, President Lincoln, and from the 
First Congress to the Thirty-Ninth Congress, 
that the Constitution of the United States con- 
ferred on the President, as part of the execu- 
tive power and as one of the necessary means 


and instruments of performing the executive | 


duty expressly imposed on him by the Consti- 
tution of taking care that the laws be faith- 
fully executed, the power at any and all times 
of removing from office all executive officers 
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cording to the terms of the act, ta remove the 
said Stanton from the olflice of Secretary for 
the Department of War, and having, in his 
capacity of President of the United States, so 
examined and considered, did form the opin- 
ion that the case of the said Stanton and his 
tenure of office were not affected by the first 
section of the last-named act. : 

And this respondent further answering, says, 


| that although a case thus existed which, in his 


for cause to be judged of by the President || 


alone. This respondent had, in pursuance of 
the Constitution, required the opinion of each 
principal officer of the Executive Departments 
upon this question of constitutional executive 
power and duty, and had been advised by each 
of them, including the said Stanton, Secretary 
tor the Department of War, that under the 


Constitution of the United States this power | 


was lodged by the Constitution in the President 
of the United States, and that, consequently, 


it could be lawfully exercised by him, and the | 


Congress could not deprive him thereof; and 
this respondent, in his capacity of President 
of the United States, and because in that ca- 
pacity he was both enabled and bound to use 
his best judgment upon this question, did, in 
good faith and with an earnest desire to arrive 
at the truth, come to the conclusion and opin- 
ion, and did make the same known to the hon- 


orable the Senate of the United States by a | 


message dated on the 2d day of March, 1867, 


| (a true copy whereof is hereunto annexed and 
| marked A,) that the power last mentioned was 


conferred and the duty of exercising it, in fit 


cases, was imposed on the President by the | 


Constitution of the United States, and that 
the President could not be deprived of this 
power or relieved of this duty, nor could the 


same be vested by law in the President and the 


Senate jointly, either in part or whole; and 
this has ever since remained and was the 
opinion of this respondent at the time when he 
was forced as aforesaid to consider and decide 
what act or acts should and might lawfully be 
done by this respondent, as President of the 
United States, to cause the said Stanton to 


|| surrender the said office. 


This respondent was also then aware that 


| by the first section of ‘‘an act regulating the 


according to the Constitution and laws of the | 


United States, and having regard to the re- 
sponsibility of the President for the conduct 


of the said Secretary, and having regard to | 


the permanent executive authority of the office 
which the respondent. holds under the Consti- 
tution and laws of the United States, it was 
impossible, consistently with the public inter- 
ests, to allow the said Stanton to continue to 
hold the said office of Secretary for the De- 
partment of War; and it then became the ofh- 


cial duty of the respondent, as President of | 


the United States, to consider and decide what 
act Or acts should and might lawfully be done 
by him, as President of the United States, to 
cause the said Stanton to surrender the said 
office. 

(his respondent was informed and verily 
believed that it was practically settled by the 
First Congress of the United States, and had 


tenure of certain civil oflices,’’ passed March 
2, 1867, by a constitutional majority of both 
Houses of Congress, it was enacted as follows: 


“*That every person holdingany civil officeto which 
he has been appointed by and with the advice and 
consent of the Senate, and every person who shall 
hereafter be appointed to any such office, and shall 
become duly qualified to act therein, is and shall be 
entitled to hold such office until a successor shall 
have been in like manner appointed and duly quali- 
fied, except as herein otherwise provided: Provided, 
That the Secretaries of State, of the Treasury, of 
War, of the Navy, and of the Interior, the Postmas- 


|| ter General, and the Attorney General, shall hold 
|| their offices respectively for and during the term of | 


the President 
pointed, and one month thereafter, subject to re- 
moval by and with the advice and consent of the 
Senate.” 

This respondent was also aware that this 
act was understood and intended to be an ex- 
pression of the opinion of the Congress by 
which that act was passed, that the power to 
remove executive officers for cause might, by 
law, be taken from the President and vested in 
him and the Senate jointly; and although this 
respondent had arrived at and still retained 
the opinion above expressed and verily be- 
lieved, as he still believes, that the said first 
section of the last-mentioned act was and is 
wholly inoperative and void by reason of its 
conflict with the Constitution of the United 
States, yet, inasmuch as the same had been 
enacted by the constitutional majority in each 
of the two Houses of that Congress, this re- 
spondeut considered it to be proper to examine 
and decide whether the particular case of the 
said Stanton, on which it was this respondent's 
duty to act, was within or without the terms 
of that first section of the act; or, if within it, 


been so considered and, uniformly and in great || whether the President had not the power, ac 


»y whom they may have been ap- | 


judgment as President of the United States, 
valled for the exercise of the executive power 
to remove the said Stanton from the office of 
Secretary for the Department of War, and 
although this respondent was of opinion, as is 
above shown, that under the Constitution of 
the United States the power to remove the said 
Stanton from the said office was vested in the 
President of the United States; and although 
this respondent was also of the opinion, as is 
above shown, that the case of the said Stanton 
was not affected by the first section of the last- 
named act; and although each of the said 


| opinions had been formed by this respondent 


upon an actual case, requiring him, in his ca- 
pacity of President of the United States, to 
come to some judgment and determination 
thereon, yet this respondent, as President of 
the United States, desired and determined to 


, avoid, if possible, any question of the construc- 


tion and effect of the said first section of the 
last-named act, and also the broader question 
of the executive power conferred on the Presi- 
dent of the United States, by the Constitution 
of the United States, to remove one of the 
principal officers of one of the Executive De- 
partments for cause seeming to him sufficient ; 
and this respondent also desired and deter- 
mined that, if from causes over which he could 
exert no control, it should become absolutely 
necessary to raise and have, in some way, deter- 
mined either or both of the said last-named ques- 
tions, it was inaccordance with the Constitution 
of the United States and was required of the 
President thereby, that questions of so much 
gravity and importance, upon which the legis- 
lative and executive departments of the Gov- 
ernment had disagreed, which involved powers 
considered by all branches of the Government, 
during its entire history down to the year 1867, 
to have been confided by the Canstitution of 
the United States to the President, and to be 
necessary for the complete and proper execu- 
tion of his constitutional duties, should be in 
some proper way submitted to that judicial de- 
partment of the Government, intrusted by the 
Constitution with the power, and subjected by 
it to the duty, not only of determining finally 
the construction and effect of all acts of Con- 
gress, but of comparing them with the Consti- 
tution of the United States and pronouncing 
them inoperative when found in conflict with 
that fundamental law which the people have 
enacted for the government of all their ser- 
vants. And to these ends, first, that through 
the action of the Senate of the United States, 
the absolute duty of the President to substitute 
some fit person in place of Mr. Stanton as one 
of his advisers, and as a principal subordinate 
officer whose official conduct he was respon- 
sible for and had lawful right to control, might, 
if possible, be accomplished without the neces- 
sity of raising any one of the questions afore- 
said; and, second, if this duty could not be so 
performed, then that these questions, or such 
of them as might necessarily arise, should be 
judicially determined in manner aforesaid, 
and for no other end or purpose this respond- 
ent, as President of the Waited States, on the 
12th day of August, 1867, seven days after the 
reception of the letter of the said Stanton of 
the 5th of August, hereinbefore stated, did issue 
tothe said Stanton the order following, namely : 
Executive Mansion, 
WASHINGTON, August 12, 1867. 

Sir: By virtue of the power and aenerity vested 
in me as President by the Constitution and laws of 
the United States, you are hereby suspended from 
office as Secretary of War, and will cease to exercise 
any and all funetions pertaining to the same. 


You will at onee transfer to General Ulysses 8. 
Grant, who has this day been authorized and em- 


| powered to act as Secretary of War ad interim, all 
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records, books, papers, and other public property 
now in your custody and charge. 


Hon. Enwin M. Stanton, Secretary of War, 


To which said order the said Stanton made 
the following reply: 
War Department, 
WASHINGTON Crry, August 12, 1867. 
Your note of this date has been received, 
informing me that by virtue of the powers vested in 
you, as President, by the Constitution and laws of 


“eg 
SIR: 


the United States, 1 am suspended from office as See- | 
retary of War, and will cease to exercise any and all | 


functions pertaining to the same ; and also directing 
me at onee to transfer to General Ulysses S. Grant, 
who has this day been authorized and empowered to 
act as Secretary of War ad interim, all records, books, 
papers, and other public property now in my custody 
and charge. Under a sense of public duty, [I am 
compelled to deny yourright, under the Constitution 
and laws of the United States, without the advice 
and consent of the Senate, and without legal cause, 
to suspend me from oflice as Secretary of War, or 


same, or without such advice and consent to compel 
me to transfer to any person the records, books, 
papers, and public property in my custody as See- 
retary. But inasmuch as the General commanding 
the armies of the United States has been appointed 
ad interim, and-has notified ne that he has accepted 
the appointment, I haveno alternative but tosubwit, 
under protest, to superior force.” 


To the Presipenr. 

And this respondent, 
says, that itis provided in and by the second 
section of ‘‘an act to regulatethe tenure of 
certain civil oflices,’’ that the President may 
suspend an officer from the performance of 
the duties of the office held by him, for certain 


further answering, | 


causes therein designated, untilthe next meet- | 
ing of the Senate and until the case shall be | 


acted on by the Senate ; that this respondent, 


as President of the United States, was advised | 


and he verily believed and still believes, that | 
the executive power of removal from office || 
confided to him by the Constitution as afore- | 


said, includes the power of suspension from 
office at the pleasure of the President and 
this respondent, by the order aforesaid, did 
suspend the said Stanton from oflice, not 
until the next meeting of the Senate, or until 
the Senate should have acted upon the case, 
but by foree of the power and authority vested 
in him by the Constitution and laws of the 
United States, indefinitely and at the pleasure 
of the President, and the order, in form afore- 
said, was made known to the Senate of the 
United States, on the 12th day of December, 
A. D. 1867, as will be more fully hereinafter 
stated. 

And this respondent, further answering, 
says, that in and by the act of February 13, 
1795, it was, among other things, provided and 
enacted that, in case of vacancy in the office 
of Secretary for the Department of War, it 
shall be lawful for the President, in case he 
shall think it necessary, to authorize any per- 
son to perform the duties of that office until a 
successor be appointed or such vacancy filled, 
but not exceeding the term of six months; 
and this respondent, being advised and be- 
lieving that such law was in full force and not 
repealed, by an order dated August 12, 1867, 
did authorize and empower Ulysses 8. Grant, 
General of the armies of the United States, 
to act as Secretary for the Department of War 
ad interim, in the form in which similar au- 
thority had theretofore been given, not until 
the next meeting of the Senate and until the 
Senate should act on the case, but at the 

leasure of the President, subject only to the 
fimitation of six months in the said last-men- 
tioned act contained; and a copy of the last- 
named order was made known to the Senate 
of the United States on the 12th day of Decem- 
ber, A. D. 1867, as willbe hereinafter more fully 
stated; and in pursuance of the design and 
intention aforesaid, if it should become neces- 
sary, to submit the said questions to a judicial 
determination, this respondent, at or near the 


Stanton from longer holding the office of Sec- 


SUPPLEMENT TO 


retary for the Department of War, and at the 
same time avoiding, if possible, any question 
respecting the extent of the power of removal 
from executive office confided to the Pres- 
ident by the Constitution of the United States, 
and any question respecting the construction 
and effect of the first section of the said * act 
regulating the tenure of certain civil offices,’’ 
while he should not, by any act of his, abandon 
and relinquish, either a power which he be- 
lieved the Constitution had conferred on the 


| President of the United States, to enable him 


to perform the duties of his ottice, or a power 
designedly left to him by the first section of 
the act of Congress last aforesaid, this respond- 
ent did, on the 12th day of December, 1867, 


| transmit to the Senate of the United States, a 
the exercise of any or all functions pertaining to the |! 


message, a copy whereof is hereunto annexed 
and marked B, wherein he made known the 
orders aforesaid and the reasons which had 
induced the same, so far as this respondent 


| then considered it material and necessary that 


date of the last-mentioned order, did make | 


known such his purpose to obtain a judicial 


decision of the said questions, or such of them || 


as might be necessary. 


And this respondent, further answering, says, 


that in further pursuance of his intention and 
design, if possible af oe what he judged 
to be his imperative duty, to prevent the said 


the same should be set forth, and reiterated 
his views concerning the constitutional power 
of removal vested in the President, and also 
expressed his views concerning the construe- 
tion of the said first section of the last-men- 
tioned act, as respected the power of the Pres- 
ident to remove the said Stanton from the said 
office of Secretary for the Department of War, 
well hoping that this respondent could thus 
perform what he then believed, and still be- 
lieves, to be his imperative duty in reference 


to the said Stanton, without derogating from | 


the powers which this respondent believed 
were confided to the President, by the Con- 


an intent to violate the Constitution of tho 
United States or any law thereof, or this ro. 
spondent’s oath of office; and he respectfi||y 
but earnestly, insists that not only was j; 
issued by him in the performance of what he 
believed to be an imperative official duty, but jn 
the performance of what this honorable cou, 
will consider was, in point of fact, an imper- 
ative official duty. And he denies that any 
and all substantive matters, in the said firs 
article contained, in manner and form ag the 
same are therein stated and set forth, do, by 


| law, constitute a high misdemeanor in office, 


stitution and laws, and without the necessity | 


of raising, judicially, any questions respecting 
the same. 

Ané this respondent, further answering, says, 
that this hope not having been realized, the 
President was compelled either to allow the 


said Stanton to resume the said office and re- | 


main therein contrary to the settled convictions 
of the President, formed as aforesaid, respect- 


| ing the gerye confided to him and the duties 








| 
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required of him by the Constitution of the 


United States, and contrary to the opinion | 
| formed as aforesaid, that the first section of the | 
| last-mentioned act did not affect the case of 


| the said Stanton, and contrary to the fixed be- 
| lief of the President that he could no longer 


advise with or trust or be responsible for the 


| said Stanton, in the said office of Secretary for 


the Department of War, or else he was com- 
pelled to take snch steps as might, in the judg- 
ment of the President, be lawful and necessary 
to raise, for a judicial decision, the questions 


affecting the lawful right of the said Stanton | 


to resume the said office, or the power of the 


said Stanton to persist in refusing to quit the | 


said office if he should persist in actually re- 
fusing to Lp the same; and to this end, and 
to this end only, this respondent did, on the 


21st day of February, 1868, issue the order for | 


the removal of the said Stanton, in the said 
first article mentioned and set forth, and the 
order authorizing the said Lorenzo F. Thomas 


to act as Secretary of War ad interim, in the | 


said second article set forth. 


And this respondent, proceeding to answer | 


specifically each substantial allegation in the 
said first article, says: He denies that the 
said Stanton, on the 21st day of February, 
1868, was lawfully in possession of the said 
oftice of Secretary for the Department of War. 
He denies that the said Stanton, on the day last 
mentioned, was lawfully entitled to hold the 
said office against the will of the President of 
the United States. 


unlawfully issued. He denies that the said 


order was issued with intent to violate the act | 
'| entitled ‘*‘ An act to regulate the tenure of cer- || 
tain civil offices."’ He denies that the said || 


order was a violation of the last-mentioned 


tion of the Constitution of the United States, 
or of any law thereof, or of his oath of office. 


| He denies that the said order was issued with 


He denies that the said | 
order for the removal of the said Stanton was 





within the true intent and meaning of the Cop. 

| stitution of the United States. 
ANSWER TO ARTICLE II. 

And for answer to the second article this 
| respondent says that he admits he did issue 

a deliver to said Lorenzo Thomas the said 
writing set forth in said second article, bearing 
date at Washington, District of Columbia, Fe). 
ruary 21, 1868, addressed to Brevet Major Gen 
eral Lorenzo Thomas, Adjutant General United 
States Army, Washington, District of Colum 
bia, and he further admits that the same was 
so issued without the advice and consent of the 
Senate of the United States, then in session. 
but he denies that he thereby violated the 
Constitution of the United States, or any law 
thereof, or that he did thereby intend to vio- 
late the Constitution of the United States, or 


|| the provisions of any act of Congress; and this 


respondent refers to his answer to said first 
article for a full statement of the purposes and 
intentions with which said order was issued, 
| and adopts the same as part of his answer to 
this article; and he further denies that there 
was then and there no vacancy in the said ollice 
| of Secretary for the Department of War, or 
| that he did then and there commit, or was 
guilty of a high misdemeanor in oflice, and this 
respondent maintains and will insist : 

1. That at the date and delivery of said writ- 
ing there was a vacancy existing in the oflice 
of Secretary for the Department of War. 

2. That, notwithstanding the Senate of the 
United States was then in session, it was law- 
ful and according to long and well established 
usage to empower and authorize the said 
Thomas to act as Secretary of War ad interim. 

3. That, if the said act regulating the tenure 
of civil offices be held to be a valid law, no 
provision of the same was violated by the issu 
ing of said order or by the designation of said 
Thomas to act as Seeretary of War ad interim. 

ANSWER TO ARTICLE IIL, 

And for answer to said third article this 
respondent says that he abides by his answer 
to said first and second articles, in so far as 
the same are responsive to the allegations con- 
tained in the said third article, and, without 
here again repeating the same answer, prays 
the same be taken as an answer to this third 
article as fully as if here again set out at 
length ; and as to the new allegation contained 
in said third article, that this respondent did 
appoint the said Thomas to be Secretary for 
the Department of War ad interim, this re- 
spondent denies that he gave any other au- 
thority to said Thomas than such as appears 
in said written authority set out in said article, 
by which he authorized and empowered said 
Thomas to act as Secretary for the Department 
of War ad interim; and he denies that the 
same amounts to an appointment and insists 
that it is only a designation of an officer o! 
that Department to act temporarily as Secre- 
tary for the Department of War ad interim 
| until an appointment should be made. But. 
whether the said written authority amounts (0 
an appointment or to a temporary authorily 
or designation, this respondent denies that 1" 
any sense he did thereby intend to violate the 
Constitution of the United States, or that he 
thereby intended to give the said order the 








| character or effect of an appointment in the 
act. Hedenies that the said order was a viola- | 


| 
| 
i 


constitutional or legal sense of that term. lle 
| further denies that there was no vaeancy in said 
office of Seeretary for the Department of War 
| existing at the date of said written authorty. 
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ANSWER TO ARTICLE IV. 


{nd for answer to said fourth article this 


e spondent denies that on the said 21st day of 
Hebruary, 1868, at Washington aforesaid or at 
any other time or place, he did unlawfully 
( inspire with the said Lorenzo Thomas, or 
with the said Thomas and any other person or 


persons, With intent by intimidations and 
threats unlawfully to hinder and prevent the 
caid Stanton from holding said office of Sec- 
retary for the Department of War in violation 
of the Constitution of the United States or of 
the provisions of the said act of Congress in 
-aid article mentioned, or that he did then and 
there commit or was guilty of a high crime in 
fice. On the contrary thereof, protesting 
that the said Stanton was not then and there 


wwiully the Secretary for the Department of | 


War, this respondent states that his sole pur- 
nose in authorizing the said Thomas to act as 
secretary for the Department of War ad in- 
ferim Was, as is fully stated in his answer to the 
said first article, to bring the question of the 
right of the said Stantun to hold said office, 
notwithstanding his said suspension and not- 
withstanding the said order of removal and 
notwithstanding the said authority of the said 
[homas to act as Secretary of War ad interim, 
to the test of a final decision by the Supreme 
Court of the United States in the earliest 
practicable mode by which the question could 
be brought before that tribunal. 

[his respondent did not conspire or agree 
with the said Thomas or any other person or 
persons to use intimidation orthreats to hinder 
or prevent the said Stanton from holding the 


said office of Secretary for the Department of | 


War, nor did this respondent at any timecom- 
mand or advise the said Thomas or any other 
person Or persons to resort to or use either 
threats or intimidation for that purpose. The 
only means in the contemplation or purpose of 
respondent to be used are set forth fully in the 
said orders of February 21, the first addressed 
to Mr. Stanton and the second to the saxd 
lhomas. By the first order the respondent 
notiied Mr. Stanton that he wag removed from 


the said office, and that his functions as Secre- | 


tary for the Department of War were to termi- 


nate upon the receipt of that order, and he also | 


thereby notified the said Stanton that the said 
lhomas had been authorized to act as Secre- 
tary for the Department of War ad interim, 
and ordered the said Stanton to transfer to him 


all the records, books, papers, and other public || 
properly in his custody and charge; and by | 


the second order this respondent notified the 
said Thomas of the removal from office of the 
said Stanton, and authorized him to act as 
Secretary for the Department of War ad in- 
terim, and directed him to immediately enter 
upon the discharge of the duties pertaining to 
that office, and to receive the transfer of all 
the records, books, papers, and other public 


property from Mr. Stanton then in his custody | 


and charge. 

_ Respondent gave no instructions to the said 
'homas to use intimidation or threats to en- 
force obedience to these orders. He gave him 
no authority to call in the aid of the military 
or any other force to enable him to obtain pos- 
session of the office, or of the books, papers, 
records, or property thereof. ‘The only agency 
resorted to or intended to be resorted to was 
by means of the said executive orders requir- 
ing obedience. But the Secretary for the De- 
partment of War refused to obey these orders, 
and still holds undisturbed possession and cus- 
tody of that Department, and of the records, 
hooks, papers, and other public property there- 
in. Respondent further states that, in execu- 
tion of the orders so by this respondent given to 
the said Thomas, he, the said Thomas, pro- 
ceeded in a peaceful manner to demand of the 
said Stanton a surrender to him of the public 
property in the said Department, and to vacate 
the possession of the same, and to allow him, 
the said Thomas, peaceably to exercise the 
duties devolved upon him by authority of the 
I resident. That, as this respondent has been 
informed and believes, the said Stanton per- 





emptorily refused obedience to the orders so 
issued. Upon such refusal no force or threat 
of force was used by the said Thomas, by au- 
thority of the President or otherwise, to en 
foree obedience, either then or at any subse- 
quent time. 

This respondent doth here except to the 
sufficiency of the allegations contained in said 
fourth article, and states for ground of excep- 
tion that it is not stated that there was any 
agreement between this respondent and the 
said Thomas, or any other person or persons, 
to use intimidation and threats, nor is there 
any allegation as to the nature of said intimi- 
dation and threats, or that there was any agree- 
ment to carry them into execution, or that 
any step was taken or agreed to be taken to 
carry them into execution, and that the allega- 
tion in said article that the intent of said con- 
spiracy was to use intimidation and threats is 
wholly insuilicient, inasmuch as it is not al- 
leged that the said intent formed the basis or 
became a part of any agreement between the 
said alleged conspirators, and, furthermore, 
that there is no allegation of any conspiracy or 
agreement to use intimidation or threats. 

ANSWER TO ARTICLE Y, 

And for answer to the said fifth article this 
respondent denies that on the said 21st day of 
February, 1868, or at any other time or times in 
the same year before the said 2d day of March, 
1868, or at any prior or subsequent time, at 
Washington aforesaid or at any other place, 


this respondent did unlawfully conspire with | 


the said Thomas, or with any other person or 
persons, to prevent or hinder the execution of 


| the said act entitled ‘‘An act regulating the 
| tenure of certain civil offices,’’ or that, in pur- 


suance of said alleged conspiracy, he did un- 
lawfully attempt to prevent the said Edwin M. 


| Stanton from holding said office of Secretary 


for the Department of War, or that he did 


| thereby commit, or that he was thereby guilty 
| of, a high misdemeanor in office. 


Respondent, 
protesting that said Stanton was not then and 
there Secretary for the Department of War, 
begs leave to refer to his answer given to the 
fourth article and to his answer given to the 
first article as to his intent and purpose in 
issuing the orders for the removal of Mr. Stan- 
ton and the authority given to the said Thomas, 
and prays equal benefit therefrom as if the 


| same were here again repeated and fully set 


forth. 

And this respondent excepts to the suffi- 
ciency of the said fifth article, and states his 
ground for such exception, that it is not alleged 
by what means or by what agreement the said 


alleged conspiracy was formed or agreed to be | 


carried out, or in what way the same was at- 
tempted to be carried out, or what were the 
acts done in pursuance thereof. 


ANSWER TO ARTICLE VI. 


And for answer to the said sixth article, this 
respondent denies that on the said 21st day of 
February, 1868, at Washington aforesaid, or 
at any other time or place, he did unlawfully 
conspire with the said Thomas by force to seize, 
take, or possess, the property of the United 
States in the Department of War, contrary to 


|| the provisions of the said acts referred to in the 





said article, or either of them, or with intent 
to violate either of them. Respondent, protest- 


ing that said Stanton was not then and there | 
| Secretary for the Department of War, not only 


denies the said conspiracy as charged, but also 
denies any unlawful intent in reference to the 
custody and charge of the property of the Uni- 
ted States in the said Department of War, and 


again refers to his former answers for a full | 


statement of his intent and purpose in the 
premises. 
ANSWER TO ARTICLE VII. 


And for answer to the said seventh article 
respondent denies that on the said 21st day of 
February, 1868, at Washington aforesaid, or at 
any other time and 


lace, he did unlawfully | 


conspire with the said Thomas with intent un- | 
lawfully to seize, take, or possess the property : 
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of the United States in the Department of 
War with intent to violate or disregard the said 
act in the said seventh article referred to, or 
that he did then and there commit a high mis 
demeanor in office. Respondent, protesting 
that the said Stanton was not then and there 
Secretary for the Department of War, again 
refers to his former answers, in so far as they 
are applicable, to show the intent with which 
he proceeded in the premises, and prays equal 
benefit therefrom, as if the same were here 
again fuily repeated. Respondent further takes 
exception to the sufficiency of the allegations 
of this article as to the conspiracy alleged upon 
the same grounds as stated in the exception set 
forth in his answer to said article fourth. 
ANSWER TO ARTICLE VIII. 

And for answer to the said eighth article this 
respondent denies that on the 21st day of Feb- 
ruary, 1868, at Washington aforesaid, or at 
any other time and place, he did issue and 
deliver to the said Thomas the said letter of 
authority set forth in the said eighth article, 
with the intent unlawfully to control the dis- 
bursements of the money appropriated for the 
military service and for the Department of 
War. This respondent, protesting that there 
was # vacancy in the office of Secretary for the 
Department of War, admits that he did issue 
the said letter of authority, and he denies that 


| the same was with any unlawful intent what- 


ever, either to violate the Constitution of the 
United States or any act of Congréss. On the 
contrary, this respondent again affirms that his 
sole intent was to vindicate his authority as 
President of the United States, and by peace- 
ful means to bring the question of the right of 
the said Stanton to continue to hold the said 
ottice of Secretary of War toa final decision 


| before the Supreme Court of the United States, 


| ington, what changes had 


as has been hereinbefore set forth; and he 
prays the same benefit from his answer in the 
premises as if the same were here again re- 
peated at length. 

ANSWER TO ARTICLE IX. 

And for answer to the said ninth article the 
respondent states that on the said 22d day of 
February, 1868, the following note was ad- 
dressed to the said Emory by the private secre- 
tary of respondent: 

EXECUTIVE MANSION, 
Wasurnaton, D. C., February 22, 1868. 


GENERAL: The President directs me to say that he 
will be pleased to have you call upon him as early as 
practicable. 

Respectfully and truly yours, 

WILLIAM G. MOORE, 
United States Army. 

General Emory called at the Executive Man- 
sion according to this request. The object,of 
respondent was to be advised by General Em- 
ory, as commander of the department of Wash- 

Seba made in the 
military affairs of the department. Respondent 
had been informed that various changes had 
been made, which in nowise had been brought 
to his notice or reported to him from the De- 
partment of War or from any other quarter, 
and desired to ascertain the facts. After the 
said Emory had explained in detail the changes 
which had taken place, said Emory called the 
attention of respondent to a general order 
which he referred to and which this respondent 
then sent for, when it was produced. It is as 
follows : 

[General Orders No. 17.) 


War DEPARTMENT, 
ADJUTANT GENERAL'S OFFICE, 
Wasuineton, March 14, 1867. 


The following acts of Congress are published for the 
information and government of all concerned; 
* + 4 a e a = » © - a 


II—Pus.iic—No. 85. 

An act making appropriations for the support of the 
Army for the year ending June 30, 1868, and for 
other purposes. 

- * a. e © af 7 * ” & * 


Sec. 2. And be it further enacted, That the head- 


| quarters of the General of the Army of the United 


States shall be at the city of Washington, and all 
orders and instructions relating to ae operations 
issued by the President or Secretary of War shall be 
issued through the General of the Army, and in case 
of his inability through the next in rank. The Gen- 
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of Representatives, in which TTouse the said 





SUPPLEMENT TO 


the 3d day of September, in the year 1866, he 











relations as President of the United States to 


eral of the Army shall not be removed, suspended, or || act originated, and from which it came to re- | was attended by a large assemblage of his fo). the 
relieved from command or assigned to duty elsewhere | syondent : low-citizens, and in deference and obedience +, ca 
than at said headquarters, except at Lis own request, . . . 0 OC 

without the previous approval of the Senate; and To the House of Representatives: their call and demand he addressed them upon pres: 

any orders or instructions relating to military oper- _ The act entitled ** An act making appropriations || matters of public and political consideration - opin 

ations issued contrary to the requirements of this for the support of the Army for the year ending June |) and this respondent believes that said occas; : re 

section shall be null and void; and any officer who || 30,1868, and for other purposes,” contains provisions ; : Sion Ing 
shall issue orders or instructions contrary to the pro- || to which I mustcallattention. These provisions are and address are referred to in the second Spe- to bh 
i of this a ene be — vs a || contained a second aoumems or certain cification of the tenth article ; but this respond- mun 
mderenner in often; and any oficer of the Army | casey Virtually, deprive the, Eraiident af hs cpnett || ent does not admit that the passages therein [ME ies 
instructions so issued contrary to the provisions of || Army, and in the sixth section, which denies to ten | S€t forth, as if extracts from a speech of this ing t 
this section, knowing thatsuch orders were so issued, || States of the Union their constitutional right to pro- | respondent on said occasion, correctly or justly of C 
shall be liable to impriggnment for not less than two tect themselves, in any emergency, by means of their present his speech or address upon said oceg. certs 

nor more thantwenty yéars, upon conviction thereof own militia. These provisions are out of place in . ° Ca * 

in any court of competent jurisdiction. an appropriation act, but Lam compelled to defeat || 810M} but, on the contrary, this respondent de- that 
* y ¢ * bays * je ere these necessary appropriations if I withhold my sig- || mands and insists that if this honorable court judg 
Approved March 2, 1867. ee ee tions, I Tol semen te naan reg ces ee oe article and aon second legis 
Ry codes of the Becectars of Wer signature, but to accompany it with my earnest pro- || Spec! ication thereof to contain allegation of _ 
; ; aryoiWer = | test against the sections which I have indicated. | matter cognizable by this honorable court as q thus 
ante: Bn Geel. | Wasuincton, D. C., March 2, 1807, | high misdemeanor in office, within the intent to hi 

Official: : | Respondent, therefore, did no more than to || and meaning of the Constitution of the United this 
— ——, Assistant Adjutant General. express to said Lmory the same opinion which || States, and shall receive or allow proof in sup: cord 
General Emory not only called the attention || he had so expressed to the House of Repre- || port of the same, that proof shall be required ean | 
of respondent to this order, but to the fact that || Seatatives. || to be made of the actual speech and address of tl 
it was. in conformity with a section contained || ANSWER TO ARTICLE X. of this repondeat on said occasion, which this A 
in an appropriation act passed by Congress. And in answer to the tenth article and speci- respondent denies that said article and specifi- disp 

Respondent, after reading the order, observed, || fications thereof the respondent says that on || Cation contain or correctly or justly represent, and 
‘* This is not in accordance with the Constitu- | the 14th and 15th days of August, in the year And this respondent, further answering the here 
tion of the United States, which makes me || 1866, a political convention of delegates from || tenth article and the specifications thereof, says _ 
Commander-in-Chief of the Army and Navy, || all or most of the States and Territories of |) that at St. Louis, in the State of Missouri, and - 
or of the language of the commission which || the Union was held in the city of Philadelphia, || 0" the 8th day of September, in the year 186#, view 
you hold.’’ General Emory then stated that || under the name and style of the National || he was attended by a numerous assemblage of om 
this order had met respondent's approval. Re- |} Union Convention, for the purpose of main- | his fellow-citizens, and in deference and obe- of h 

spondent then said in reply, in substance, || taining and advancing certain political views || dience to their call and demand he addressed this 
‘‘Am I to understand that the President of the | and opinions before the people of the United || them upon matters of public and political con- — 
United Statés cannot give an order but through || States, and for their support and adoption in || sideration; and this respondent believes that thos 
the General-in-Chief, or General Grant?’’ || the exercise of the constitutional suffrage, in || said occasion and address are referred to in the es 
General Emory again reiterated the statement || the elections of Representatives and Delegates || third specification of the tenth article ; but this insu 

that it had met respondent’s approval, and that || in Congress, which were soon to oceur in || respondentdloes not, admit that the passages the 
it was the opinion of some of the leading lawyers || many of the States and Territories of the || therein set forth, as if extracts from a speech "6 
of the country that this order wasconstitutional. || Union; which said convention, in the course || of this respondent on said occasion, correctly aaa 

With some further conversation, respondent || of its proceedings, and in furtherance of the or justly present his speech or address upon oft 
then inquired the names of the lawyers who | objects of the same, adopted a ‘declaration || said occasion ; but, on the contrary, this respon- te 
had given the opinion, and he mentioned the || of principles ’’ and ‘an address to the people || dent demands and insists that if this honorable i 
names of two. Sienanilane then said that the | of the United States,’ and appointed a com- || court shall deem the said article and the said ah ) 
object of the law was very evident, referring || mittee of two of its members from each State || third specification thereof to contain allegation Fn 
to the clause in the appropriation act upon | and ofone from each Territory and one from the | of matter cognizable by this honorable court as : te 
which the order purported to be based. This, || District of Columbia to wait upon the Presi- || a high misdemeanor in office, within the intent a 
according to respondent's recollection was the || dent of the United States and present to him and meaning of the Constitution of the | nited ” i 

substance of the conversation had with General || a copy of the proceedings of the convention ; || States, and shad receive or allow proof in sup- ni 
Emory. | that on the 18th day of said month of August || port of the same, that proof shall be required bill: 
Respondent denies that any allegations in || this committee waited upon the President of || to be made of the actual speech and address of a 
the said article of any instructions or declara- || the United States at the Executive, Mansion, || this respondent on said occasion, which this a 
tions given to the said Emory then or at any || and was received by him in one of the rooms || respondent denies that the said article and spe- ee 
other time contrary to or in addition to what || thereof, and by their chairman, Hon. Reverdy || cification contain or correctly or justly repre- aaa 

is hereinbefore set forth are true. Respondent || Johnson, then and now a Senator of the || sent. : ; tion 

denies that, in said conversation with said || United States, acting and speaking in their || And this respondent, further answering the ee 
“mory,. he had any other intent than to ex- || behalf, presented a copy of the proceedings || tenth article, protesting that he has not been - 7 
press the opinions then given to the said Emory, || of the convention, and addressed the Presi- || unmindful of the high duties of his office, or di , 

nor did he then or at any time request or order || dent of the United States in a speech, of which || of the harmony or courtesies which ought to a 
the said Emory to disobey any law or any || a copy (according to a published report of the || exist and be maintained between the executive the 
order issued in conformity with any law, orin- || same, and as the respondent believes substan- || and legislative branches of the Government of that 
tend to offer any inducement to the said Emory || tially a correct report,) is hereto annexed as a || the United States, denies that he has ever In- is 
to violate any law. What this respondent then || part of this answer, and marked Exhibit C. | tended or designed to set aside the rightful 
said to General Emory was simply the expres- That thereupon, and in reply to the address || authority or powers of Congress, or attempted whi 
sion of an opinion which he then fully believed || of said committee by their chairman, this re- || to bring into disgrace, ridicule, hatred, con- oad 
to be sound and which he yet believes to be so, || spondent addressed the said committee so || tempt, or reproach the Congress of the United wou 
and that is, that by the express provisions of || waiting upon him in one of the rooms of the || States or either branch thereof, or to impair duti 
the Constitution this respondent, as President, || Executive Mansion; and this respondent be- || or destroy the regard or respect of all or any ther 
is made the Commander-in-Chief of the Armies || lieves that this his address to said committee | of the good people of the United States for his 
Al of the United States, and as such he is to be || is the occasion referred to in the first specifi- || the Congress or the rightful legislative power byt 
| a respected, and that his ordérs, whether issued || cation of the tenth article; but this respondent || thereof, or to excite the odium or resentment pub 
Lat through the War Department or through the || does not admit that the passages therein set || of all or any of the good people of the U nited A 
} General-in-Chief, or by any other channel of | forth, as if extracts from a speech or address || States against Congress and the laws by it tent 
i communication, are entitled to respect and || of this respondent upon said occasion, cor- duly and constitutionally enacted. This re- a 
i obedience, and that such constitutional power | rectly or justly present his speech or address || spondent further says that at all times he has, bot 
: cannot be taken from him by virtue of any act || upon said occasion, but, on the contrary, this || in his official acts as President, recognized the citi: 
‘ of Congress. Respondent doth therefore deny || respondent demands and insists that if this || authority of the several Congresses of the cal 
that by the expression of such opinion he did || honorable court shall deem the said article and || United States as constituted and organized Sta’ 
commit or was guilty of a high misdemeanor | the said first specification thereof to contain || during his administration of the office of Presi- oor’ 
in office ; and this respondent doth further say || allegation of matter cognizable by this honor- || dent of the United States. ; the 
that the said article nine lays no foundation || able court as a high misdemeanor in office, And this respondent, further answering, says Pre 
; whatever for the conclusion stated in the said | within the intent and meaning of the Constitn- || that he has, from time to time, under his con- oles 
. article, that the respondent, by reason of the || tion of the United States, and shall receive or || stitutional right and duty as President of the the 
: allegations therein contained, was guilty of a || allow proof in support of the same, that proof || United States, communicated to Congress his the 
; high misdemeanor in office. | shall be required to be made of the actual speech || views and opinions in regard to such acts or of 
i n reference to the statement made by Gen- || and address of this respondent on said occa- || resolutions thereof as, being submitted to him opi 
t eral Emory that this respondent had approved || sion, which this respondent denies that said || as President of the United States in pursuance Con 
. of said act of Congress containing the section | article and specification contain or correctly || of the Constitution, seemed to this respondent of i 
referred to, the respondent admits that his || or justly represent. | to require such communications ; and he has, obj 
formal approval was given to said act, but ac- And this respondent, further answering the || from time to time, in the exercise of that free- mo: 
companied the same by the following message, || tenth article and the specifications thereof, says || dom of speech which belongs to him as a cit par 
addressed and sent with the act to the House || that at Cleveland, in the State of Ohio, and on | zen of the United States, and, in his political fit 
; 
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the people of the United States, is upon fit 
occasions a duty of the highest obligation, ex- 
wrocged to his fellow-citizens his views and 
opinions respecting the measures and proceed- 
‘ngs of Congress; and that in such addresses 
to his fellow-citizens and in such his com- 
munications to Congress he has expressed his 
views, opinions, and judgment of and concern- 


tad the actual constitution of the two Houses 
of Congress without representation therein of 
certain States of the Union, and of the effect 
tlat in wisdom and justice, in the opinion and 
judgment of this respondent, Congress, ir? its 
jevislation and proceedings, should give to this 
political circumstance; and whatsoever he has 
thus communicated to Congress or addressed 
to his fellow-citizens or any assemblage thereof, 
this respondent says was and is within and ac- 
cording to his right and privilege as an Ameri- 
ean citizen and his right and duty as President 
of the United States. 

And this respondent, not waiving or at all 
disparaging his right of freedom of opinion 
and of freedom of speech, as hereinbefore or 


hereinafter more particularly set forth, but | 


claiming and insisting upon the same, further 
answering the said tenth article, says that the 
views and opinions expressed by this respond- 
ent in his said addresses to the assemblages 
of his fellow-citizens, as in said article or in 


cerning the public character and conduct, views, 
purposes, objects, motives, and tendencies of 
all men engaged in the public service, as well 
in Congress as otherwise, and under no other 


rules or limits upon this right of freedom of | 


opinion and of freedom of speech, or of respon- 
sibility and amenability for the actual exercise 
of such freedom of opinion and freedom of 
speech, than attend upon such rights and their 


| exercise on the part of all other citizens of the 


United States, and on the part of all their 


| public servants. 


And 


this respondent, further answering 


| said tenth article, says that the several occa- 


sions on which, as is alleged ir the several 
specifications of said article, this respondent 


addressed his fellow-citizens on subjects of | 


public and political considerations were not, 
nor was any one of them, sought or planned by 
this respondent; but, on the contrary, each of 
said occasions arose upon the exercise of a 
lawful and accustomed right of the people of 


| the United States to call upon their public ser- 
| vants and express to them their opinions, 


this answer thereto mentioned, are not and || 
were not intended to be other or different from |! 
those expressed by him in his communications | 


to Congress—that the eleven States lately in 
insurrection never had ceased to be States of 
the Union, and that they were then entitled to 
representation in Congress by loyal Represen- 
tatives and Senators as fully as the other States 
of the Union, and that, consequently, the Con- 
gress, as then constituted, was not, in fact, a 
Congress of all the States, but a Congress of 
only a part of the States. ‘This respondent, 
always protesting against the unauthorized ex- 
clusion therefrom of the said eleven States, 


wishes, and feelings upon matters of public 


and political consideration, and to invite from | 
such, their public servants, an expression of | 


their opinions, views, and feelings on matters 
of public and political consideration ; and this 
respondent claims and insists before this honor- 
able court, and before all the people of the 
United States, that of or concerning this his 
right of freedom of opinion and of freedom of 


| speech, and this his exercise of such rights on 


nevertheless gave his assent to all laws passed | 
by said Congress which did not, in his opinion | 


and judgment, violate the Constitution, exer- 


cising his constitutional authority of returning | 


bills to said Congress with his objections when 


they appeared to him to be unconstitutional or | 


inexpedient. 

And, further, this respondent has also ex- 
pressed the opinion, both in his communica- 
tions to Congress and in his addresses to the 
people, that the policy adopted by Congress 
in reference to the States lately in insurrection 
did not tend to peace, harmony, and union, 
but, on the contrary, did tend to disunion and 
the permanent disruption of the States, and 
that, in following its said policy, laws had been 
passed by Congress in violation of the funda- 
mental principles of the Government, and 
which tended to consolidation and despotism ; 
and, such being his deliberate opinions, he 
would have felt himself unmindful of the high 


duties of his office if he had failed to express || 


them in his communications to Congress or in | 


his addresses to the people when called upon 
by them to express his opinions on matters of 
publie and political consideration. 

And this respondent, further answering the 
tenth article, says that he has always claimed 
and insisted, and now claims and insists, that 
both in his personal and private capacity of a 


citizen of the United States, and in the politi- | 


al relations of the President of the United 
States to the people of the United States, whose 
servant, underthe duties and reponsibilities of 
the Constitution of the United States, the 
President of the United States is and should 
always remain, this respondent had and has 
the full right, and in his office of President of 
the United States is held to the high duty, 
of forming, and on fit occasions expressing, 
Opinions of and concerning the legislation of 
Congress, proposed or completed, in respect 
of its wisdom, expediency, justice, worthiness, 
objects, purposes, and public and political 
motives and tendencies; and within and as a 
part of such right and duty to form, and on 
fit occasions to express, opinions of and con- 
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il 


all matters of public and political considera- 
tion, and in respect of all public servants or 
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same ; and as to the allegation in said article, 
that he did thereby intend or mean to be un- 
derstood that the said Congress had not power 
to propose amendments to the Constitution, 
this respondent says that in said address he said 
nothing in reference to the subject of amend- 
ments of the Constitution, nor was the question 


| of the competency of the said Congress to pro- 


pose such amendments, without the participa 
tion of said excluded States, at the time of 
said address, in any way mentioned or con- 
sidered or referred to by this respondent, nor 
inwhat he did say had he any intent regarding 


|| the same, and he denies the allegation so 
| made to the contrary thereof. 


But this re 
spondent, in further answer to, and in respect 
of, the said allegations of the said eleventh arti 


| cle hereinbefore traversed and denied, claims 


and insists upon his personal and official right 
of freedom of opinion and freedom of speech, 


|| and his duty in his political relations as Presi- 


persons whatsoever engaged in or connected 


therewith, this respondent, as a citizen or as 


| President of the United States, is not subject 
| to question, inquisition, impeachment, or in- | 


culpation in any form or manner whatsoever. 


And this respondent says that neither the said 


tenth article nor any specification thereof nor 
any allegation therein contained touches or 
relates to any official act or doing of this re- 
spondent in the office of President of the Uni- 
ted States or in the discharge of any of its 
constitutional or legal duties or responsibili- 
ties; but said article and the specifications and 


allegations thereof, wholly and in every part | 


thereof, question only the discretion or propri- 


ety of freedom of opinion or freedom of speech, | 


as exercised by this respondent as a citizen of 
the United States in his personal right and 
capacity, and without allegation or imputation 


| against thjs respondent of the violation of any 


law of the United States touching or relating 
to freedom of speech or its exercise by the 
citizens of the United States, or by this re- 


spondent as one of the said citizens or other- | 


wise; and he denies that by reason of any 
matter in said article or its specifications al- 
leged he has said or done anything indecent 
or unbecoming in the Chief Magistrate of the 
United States, or that he has brought the high 
office of the President of the United States 
into contempt, ridicule, or disgrace, or that he 
has committed or has been guilty of a high 
misdemeanor in office. 


ANSWER TO ARTICLE XI. 


And in answer to the eleventh article this 
respondent denies that on the 18th day of Au- 
gust, in the year 1866, at the city of Washing- 
ton, in the District of Columbia, he did, by pub- 
lic speech or otherwise, declare or affirm, in sub- 


stance or at all, that the Thirty- Ninth Congress | 


of the United States was not a Congress of the 
United States authorized by the Constitution to 


exercise legislative power under the same, or | 


that he did then and there declare or affirm that 
the said Thirty- Ninth Congress was a Congress 
of only part of the States in any sense or mean- 


ing other than that ten States of the Union were | 


denied representation therein ; or that he made 
any or either of the declarations or affirmations 
in this behalf, in the said article alleged, as 


denying or intending to deny that the legisla- | 
tion of said Thirty-Ninth Congress was valid | 
or obligatory upon this respondent, except so | 


far as this respondent saw fit to approve the 


dent of the United States to the people of the 
United States in the exercise of such freedom of 
opinion and freedom of speech, in the same 
manner, form, and effect as he has in this be 
half stated the same in his answer to the said 
tenth article, and with the same effect as if he 
here repeated the same ; and he further claims 
apd insists, as in said answer to said tenth 
article he has claimed and insisted, that he is 
not subject to question, inquisition, impeach 
ment, or inculpation, in any form or manner, 
of or concerning ‘such rights of freedom of 
opinion or freedom of speech or 
alleged exercise thereof. 

And this respondent further denies that, on 
the 21st day of February, in the year 1868, or 
at any other time, at the city of Washington. 
in the District of Columbia, in pursuance of 
any such declaration as is in that behalf in 
said eleventh article alleged, or otherwise, he 
did unlawfully, and in disregard of the require 
ment of the Constitution that he should take 
care that the laws should be faithfully exe- 
cuted, attempt to prevent the execution of an 
act entitled ‘‘An act regulating the tenure of 
certain civil offices,’ passed March 2, 1867, 
by unlawfully devising or contriving, or at- 
tempting to devise or contrive, means by which 
he should prevent Edwin M. Stanton from 
forthwith resuming the functions of Secretary 
for the Department of War; or by unlawfully 
devising or contriving, or attempting to devise 


his said 


| or contrive, means to prevent the execution of 


an act entitled ‘‘An act making appropriations 
for the support of the Army for the fiscal year 
ending June 30, 1868, and for other purposes,”’ 
approved March 2, 1867, or to prevent the 


| execution of an act entitled ‘‘An act to pro- 


vide for the more efficient government of the 
rebel States,’’ passed March 2, 1867. 
And this respondent, further answering the 


| said eleventh article, says that he has, in his 


answer to the first article, set forth in detail 
the acts, steps, and proceedings done and taken 
by this respondent to and toward or in the 
matter of the suspension or removal of the said 
Edwin M. Stanton in or from the office of 
Secretary for the Department of War, with the 
times, modes, circumstances, intents, views, 
purposes, and opinions of official obligation and 


|| duty under and with which such acts, steps, 


i] 


and proceedings were done and taken; and he 
makes answer to this eleventh article of the 
matters in his answer to the first article, per 

taining to the suspension or removal of said 
Edwin M. Stanton, to the same intent and effect 
as if they were here repeated and set forth. 

And this respondent, further answering the 
said eleventh article, denies that by means or 
reason of anything in said article alleged this 
respondent, as President of the United States, 
did, on the 2list day of February, 1868, or at 
any other day or time, commit, or that he was 
guilty of, a high misdemeanor in office. 

And this respondent, further answering the 
said eleventh article, says that the same and 
the matters therein contained do not charge 
or allege the commission of any act whatever 
by this respondent, in his office of President 
of the United States, nor the omission by this 








18 


respondent of any act of official obligation or 


duty in his office of President of the United 
States; nor does the said &rticle nor the mat- 
ters therein contained name, designate, de- 
scribe, or define any act or mode or form of 
attempt, device, contrivance, or means, or of 
attempt at device, contrivance, or means, 
whereby this respondent can know or under- 
stand what act or mode or form of attempt, 
device, contrivance, or means, or of attempt 
at device, contrivance, or means, are imputed 
to or charged against this respondent, in his 
office of President of the United States, or in- 
tended so to be, or whereby this respondent 
“an more fully or definitely make answer unto 
the said article than he hereby does. 

And this respondent, in submitting to this 
honorable court this his answer to the articles 
of impeachment exhibited against him, respect- 
fully reserves leave to amend and add to the 
same from time to time, as may become neces- 
sary or proper, and when and as such neces- 
sity and propriety shall appear. 

ANDREW JOHNSON, 

Henry Sranpery, 

B. R. Curtis, 

Tuomas A. R. Nevson, 

Witiiam M. Evarrs, 

W. 8S. Grorspeck, 

Of Counsel. 
Exnipir A. 
Message, March 2, 1867. 
To the Senate of the United States : 

I have carefully examined the bill to regu- 
late the tenure of certain civil offices. The 
material portion of the bill is contained in the 
first section, and is of the effect following, 
namely ; 

That every person holding any civil office to which 


he has been appointed by and with the advice and 
consent of the Senate, and every person who shall 


hereafter be appointed to any such office, and shall | 


become duly qualified to act therein, is and shall be 
entitled to hold such office until a successor shall have 
been appointed by the President, with the advice and 
consent of the Senate, and duly qualified; and that 
the Secretaries of State, of the Treasury, of War, of 
the Navy, and of the Interior, the Postmaster Gen- 
eral, and the Attorney General, shall hold their offices 
respectively for and duringthe term of the President 
by whomthey may have been appointed, and for one 
month thereafter, subject toremoval by and with the 
advice and consent of the Senate. 

These provisions are qualified by a reserva- 
tion in the fourth section, ‘‘ that nothing con- 
tained in the bill shall be construed to extend 
the term of any oflice the duration of which is 
limited by law.’’ 


places any of the civil officers whose terms of 
service are not limited by law without the 
advice and consent of the Senate of the United 
States. The bill, in this respect, conflicts, in 


my judgment, with the Constitution of the | 
The question, as Congress is | 
That |) 


United States. 
well aware, is by no means a new one. 
the power of removal is constitutionally vested 
in the President of the United States is a prin- 
ciple which has been not more distinctly de- 


clared by judicial authority and judicial com- | 


mentators than it has been uniformly practiced 
upon by the legislative and executive depart- 
ments of the Government. The question arose 
in the House of Representatives so early as the 
16th day of June, 1789, on the bill for estab- 
lishing an executive Department, denominated 
‘*The Department of Foreign Affairs.’’ The 


first clause of the bill, after recapitulating the | 


functions of that officer and defining his duties, 
had these words: ‘‘To be removable from 
otlice by the President of the United States.”’ 
It was moved to strike out these words, and 
the motion was sustained with great ability and 
vigor. It was insisted that the President could 
not constitutionally exercise the power of re- 
moval exclusive of the Senate; that the Fed- 
eralist so interpreted the Constitution when 
arguing for its adoption by the several States; 
that the Constitution had nowhere given the 
President power of removal, either expressly 
or by strong implication; but, on the contrary, 
had distinctly provided for removals from office 





In effect the bill provides | 
that the President shall not remove from their | 


‘T’TDD . war OM 
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by impeachment only. A construction which 

denied the power of removal by the President 

was further maintained by arguments drawn 


from the danger of the abuse of the power; | 


from the supposed tendency of an exposure of 


public officers to capricious removal, to impair | 


the efliciency of the civil service; from the 
alleged injustice and hardship of displacing 
incumbents, dependent upon their official sta- 
tions, without sufficient consideration; from a 
supposed want of responsibilty on the part of 
the President, and from an imagined defect of 
guarantees against a*vicious President, who 
might incline to abuse the power. 

On the other hand, an exclusive power of 
removal by the President was defended as a 
true exposition of the text of the Constitution. 
It was maintained that there are certain causes 
for which persons ought to be removed from 
office without being guilty of treason, bribery, 
or malfeasance, and that the nature of things 
demands that it should be so. ‘‘Suppose,’’ it 
was said, ‘‘a man becomes insane by the visit- 
ation of God, and is likely to ruin our affairs : 
are the hands of Government to be confined 
from warding off the evil? Suppose a person 
in office not possessing the talents he was judged 
to have at the time of the appointment: is the 


‘| error not to be corrected? Suppose he acquire 
vicious habits and incurable indolence, or to- | 


tally neglect the duties of his office, which shall 
work mischief to the public welfare: is there no 
way to arrest the threatened danger? Suppose 
he become odious and unpopular by reason 
of the measures he pursues, and this he may 
do without committing any positive offense 


against the law: must he preserve his oflice in || 


despite of the popular will? Suppose him 
grasping for his own aggrandizement and the 
elevation of his connections by every means 
short of the treason defined by the Constitution, 
hurrying your affairs to the precipice of de- 
struction, endangering your domestic tranquil- 
lity, plundering you of the means of defense, 
alienating the affections of your allies, and pro- 
moting the spirit of discord: must the tardy, 
tedious, desultory road, by way ofimpeachment, 
be traveled to overtake the man who, barely 
confining himself within the letter of the law, 
is employed in ‘‘ drawing off the vital principle 
ofthe Government?’ ‘Thenature of things, the 
great objects of society, the express objects of 
the Constitution itself require that this thing 
should be otherwise. To unite the Senate with 
the President *‘ in the exercise of the power,’’ 
it was said, ** would involve us’’ in the most 
serious difliculty. ‘*‘Suppose a discovery of 


any of these events should take place when the | 


Senate is not in session, how is the remedy to 
be applied? 
other way than by the Senate sitting always.”’ 
In regard to the danger of the power being 
abused if exercised by one man, it was said 


| ** that the danger is as great with respect to 


the Senate, who are assembled from various 
parts of the continent, with different impres- 
sions and opinions ;’’ that such a body is more 


| likely to misuse the power of removal than the* 
man whom the united voice of America calls | 
As the nature of | 


to the presidential chair. 
government requires the power of removal, it 
was maintained ‘‘that it should be exercised 
in this way by the hand capable of exerting 
itself with effect, and the power must be con- 
ferred on the President by the Constitution as 
the executive officer of the Government.” 
Mr. Madison, whose adverse opinion in the 
Federalist had been relied upon by those who 
denied the exclusive power, now participated 
in the debate. He deters that he had re- 


viewed his former opinions, and he summed | 
up the whole case as follows: 


“The Constitution affirms that theexecutive power 
is vested in the President. Are there exceptions to 
this propesition? Yes, thereare. The Constitution 
says that in appointing to office the Senate shall be 


associated with the President, unless in the case of | 


inferior oflicers, when the law shall otherwise direct. 


Have we (that is, Congress) a right to extend this | 
| exception? 


I believe not. If the Constitution has 
invested all executive powerin the President, [return 
to assert that the Legislature has no right to diminish 


| or modify his executive authority. The question now 


The evil could be avoided in no | 





| 








resolvesitselfintothis: is there power of displacing ap 
executive power? I conceive that if any power 
whatever is in the Executive it is in the Power of 
appointing, overseeing, and controlling those who 
execute the laws. If the Constitution had not quali. 
fied the power of the President. in appointing ¢ 
office by associating the Senate with him in that busi- 
ness, would it not be clear that he would have tho 
right by virtue of his executive power to make such 
appointment? Should we be authorized, in defian, 
of that clause in the Constitution— the executiye 
power shall be vested in the President '—to unite the 
Senate with the President in the appointment to 
office? I conceive not. It is admitted that we shoulq 
not be authorized to do this. I think it may he dis. 
puted whether we have a right to associate thom in 
removing persons from oflice, the one power being as 
much of an executive nature as the other; and the 
first is authorized by being excepted out of the gen 
eral rule established by the Constitution in these 
words: ‘The executive power shall be vested in the 
President.’ ” 

The question thus ably and exhaustively 
argued was decided by the House of Repre 
sentatives, by a vote of 34 to 20, in favor of 
the principle that the executive power of re. 
moval is vested by the Constitution in the 
Executive, and in the Senate by the casting 
vote of the Vice President. The question ha 
often been raised in subsequent times of high 
excitement, and the practice of the Govern. 
ment has nevertheless conformed in all cases 
to the decision thus early made. 

The question was revived during the admin. 
istration of President Jackson, who made, ag 
is well recollected, a very large number of re- 


0 


‘e 


|| movals, which were made an occasion of close 


| and rigorous scrutiny and remonstrance. The 
subject was long and earnestly debated in the 
| Senate, and the early construction of the Con. 
stitution was nevertheless freely accepted as 
binding and conclusive upon Congress. 

The question came before the Supreme Court 
of the United States in January, 1839, ex parte 
Hlerren. It was declared by the court on that 
occasion that the power of removal from office 
was a subject much disputed, and upon which 
a great diversity of opinion was entertained iy 
the early history of the Government. This 
related, however, to the power of the President 
to remove officers appointed with the concur- 
| rence of the Senate, and the great question was 
whether the removal was to be by the President 
alone or with the coneurrence of the Senate, 
both constituting the appointing power. No 
one denied the power of the President and 
Senate jointly to remove where the tenure of 
| the office was not fixed by the Constitution, 
| which was a full recognition of the principle 
| that the power of removal was incident to the 
power of appointment; but it was very early 
adopted as a practical construction of the Con- 
stitution that this power was vested in the 
President alone, and such would appear to 
have been the legislative construction of the 
Constitution, for in the organization of the 
three great Departments of State, War, and 
Treasury, in 1789, provision was made for the 
appointment of a subordinate officer by the 
head of the Department, who should have charge 
of the records, books, and papers appertaining 
| to the office when the head of the Department 
should be removed from office by the President 

of the United States. When the Navy Depart 
ment was established, in the year 1798, pro- 


|| vision was made for the charge and custody 





{ 


of the books, records, and documents of the 
Department in case of vacancy in the office o! 
Secretary, by removal or otherwise. It is not 
here said ‘*‘ by removal of the President,”’ as 1! 
is done with respect to the heads of the other 
Departments; yet there can be no doubt tha! 
he holds his office with the samé tenure as the 
other Secretaries, and is removable by the 
President. The change of phraseology arose 
probably from its having become the settled 
and well-understood construction of the Cov- 
stitution that the power of removal was vested 
in the President alone in such cases, althoug) 
the appointment of the officer is by the Pres: 
dent and Senate. (13 Peters, page 159. ) 

Our most distinguished and accepted com: 
mentators upon the Constitution concur in the 
| construction thus early given by Congress, and 
| thus sanctioned by the Supre.ne Court. After 
| a full analysis of the congressional debate to 
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which I have referred, Mr. Justice Story comes 
to this conclusion : 


” Aftera most animated discussion, the vote finally 
taken inthe Housect Representatives was affirmative 
of the power of removal in the President without any 


cooperation of the Senate by the vote of 34 members | 


against 20. IntheSenatetheclause in the bill affirm- 
ing the power was carried by the casting vote of the 
Vice President. ‘That the final decision of this ques- 
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the Executive, as it has heretofore existed and 
been practiced, will be found indispensable. 
Under these circumstances, as a depository of 


_ the executive authority of the nation, I do not 


feel at liberty to unite with Congress in revers- 


| ing it by giving my approval of the bill. 


tion so made was greatly influenced by the exalted | 


character of the President then in office was asserted 
at the time, and has always been believed; yet the 
doctrine Was opposed as well as supported by the 
highest talent and patriotism of the country, The 


public have acquiesced in this decision, and it con- | 


stitutes perhaps the most extraordinary case in the 
history of the Government of a power conferred by 
implication on the Executive by the assent of a bare 
majority of Congress which has not been questioned 
op many other occasions. 

The commentator adds: 


“ Nor is this general acquiescence and silence with- 
out a satisfactory explanation.” 

Chancellor Kent’s remarks on the subject 
are as follows: ** On the first organization of 


the Government it was madea question whether || 


the power of removal in case of officers ap- 


es to hold at pleasure resided nowhere | 


put in the body which appointed,’’ and, of 
course, whether the consent of the Senate was 
not requisite to remove. This was the con- 
struction given to the Constitution while it was 


pending for ratification before the State con- | 


ventions by the author of the Federalist. But 
the construction which was given to the Con- 
stitution by Congress after great consideration 
and discussion wa8 different. The words of the 
act (establishing the Treasury Department) 
are, ‘‘and whenever the same shall be removed 
from office by the President of the United 
States, or in any case of vacancy in the office, 
the assistant shall act.’’ 
legislative construction of the Constitution, and 


This amounted to a | 


it has ever since been acquiesced in and acted | 


upon as a decisive authority in the case. 


It applies equally to every other officer of | 


the Government appointed by the President 
whose term of duration is not specially declared. 





At the early day when the question was set- 
tled, and, indeed, at the several periods when 
it has subsequently been naltatalh the success 
of the Constitution of the United States as a 
new and peculiar system of free representative 
government was held doubtful in other coun- 
tries, and ‘was even a subject of patriotic appre- 
hension among the American people them- 
selves. A trial of nearly eighty years, through 
the vicissitudes of foreign conflicts and of civil 
war, is confidently regarded as having extin- 
guished all such doubts and apprehensions for 
the future. During that eighty years the peo- 
ple of the United States have enjoyed a meas- 
ure of security, peace, prosperity, and happi- 
ness never surpassed by any nation. It cannot 
be doubted that the triumphant success of the 
Constitution is due to the wonderful wisdom 


| with which the functions of government were 
| distributed between the three principal depart- 


ments—the legislative. the executive, and the 
judicial—and to the fidelity with which each 
has confined itself or been confined by the gen- 
eral voice of the nation within its peculiar and 
proper sphere. 

While a just, proper, and watchful jealousy 
of executive power constantly prevails, as it 
ought ever to prevail, yet it is equally true 
that an efficient Executive, capable, in the lan- 
guage of the oath prescribed to the President, 
of executing the laws within the sphere of 
executive action, of preserving, protecting, and 
defending the Constitution of the United States, 
is an indispensable security for tranquillity at 


home, and peace, honor, and safety abroad. | 
(| records, books, papers, and other public property 


Governments have been erected in many coun- 
tries upon our model. If one or many of them 


| have thus far failed in fully securing to their 


[t is supported by the weighty reason that the | 


subordinate officers in the executive depart- || 
ment ought to hold at the pleasure of the head | 


of the department, because he is invested gen- 
erally with the executive authority, and the 
participation in that authority by the Senate 
was an exception to a general principle, and 
ought to be taken strictly. 


of the law, and the power of removal was inci- 
dental to that duty, and might often be requi- 
site to fulfill it. Thus has the important ques- 
tion presented by this bill been settled, in the 
language of the late Daniel Webster, (who, 


while dissenting from it, admitted that it was || 


settled,) by construction, settled by the prac- 
tice of the Government, and settled by statute. 
The events of the last war furnished a practi- 
cal confirmation of the wisdom of the Consti- 


tution as it has hitherto been maintained in | 


many of its parts, including that which is now 
the subject of consideration. When the war 


broke out rebel enemies, traitors, abettors, and | 


sympathisers were found in every department 
of the Government, as well in the civil service 
asin the land and naval military service. They 
were found in Congress and among the keepers 
of the Capitol, in foreign missions, in each and 
all of the Executive Departments, in the judi- 


cial service, in the Post Office, and among the | 


agents for conducting Indian affairs, and upon 


probable suspicion they were ony 4 dis- | 
ney held | 


placed by my predecessor, so far as t 
their offices under executive authority, and 
their duties were confided to new an loyal 
successors. No complaints against that power 
or doubts of its wisdom were entertained in 
any quarter. I sincerely trust and helieve that 
no such civil war is likely to occur again. I 


The President is || 
the great responsible ofticer for the execution | 


‘annot doubt, however, that in whatever form | 
and on whatever occasion sedition can rise, | 
an effort to hinder or embarrass or defeat the 


legitimate action of this Government, whether 


*Y preventing the collection of revenue or dis- | 


turbing the public peace, or separating the 
tates, or betraying the country to a foreign 
fnemy, the power of removal from office by 


people the benefits which we have derived from 


our system, it may be confidently asserted that | 


their misfortune has resulted from their unfor- 


| tunate failure to maintain the integrity of eact 





of the three great departments while preserving 
harmony among them all. 
Having at an early period accepted the Con- 


stitution in regard to the executive office in | 


the sense to which it was interpreted with the 
concurrence of its founders, | have found no 
sufficient grounds in the arguments now opposed 
to that construction or in any assumed neces- 


sity of the times for changing those opinions. | 


For these reasons | return the bill to the Sen- 
ate, in which House it originated, for the fur- 
ther consideration of Congress, which the Con- 
stitution prescribes. Insomuch as the several 
parts of the bill which | have not considered 
are matters chiefly of detail, and are based alto- 
gether upon the theory of the Constitution from 
which I am obliged to dissent, I have not 


| thought it necessary to examine them with a 


view to make them an occasion of distinct and 
special objections. Experience, I think, has 
shown that it is the easiest, as it is also the 
most attractive, of studies to frame constitu- 
tions for the self-government of free States 
and nations. 


But I think experience has equally shown | 


that it is the most difficult of all political labors 
to preserve and maintain such free constitu- 
tions of self-government when once happily 
established. {[ know no other way in which 
they can be preserved and maintained except 
by a constant adherence to them through the 
various vicissitudes of national existence, with 
such adaptations as may become necessary, 
always to be effected, however, through the 
agencies and in the forms prescribed in the 
original constitutions themselves. Whenever 
administration fails or seems to fail in securing 
any of the great ends for which republican 
government is established, the proper course 
seems to be to renew the original spirit and 
forms of the Constituticn itself. 
ANDREW JOHNSON. 
Wasnrvoton, March 2, 1867. 
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Exursir B. 

Message to the Nenate, December 12, 1867. 
To the Senate of the United States: 

On the 12th of August last I suspended Mr. 
Stanton from the exercise of the office of Sec- 
retary of War, and onthe same day designated 
General Grant to act as Secretary of War ad 
interim. 

The following are copies of the Executive 
orders : 

Executive Mansron, 
WASHINGTON, August 12, 1867. 

Sir: By virtue of the power and authority vested 
in me, as President, by the Constitution and the laws 
of the United States, you are hereby suspended from 
office as Secretary of War, and will cease to exercise 
any and all functions pertaining to the same, : 

You will at once transfer to General Ulysses 5. 
Grant, who has this day been authorized and empow- 
of War ad interim, all ree- 


ords, books, papers, and other public property now 
in your custody and charge. 


Hon. Epwin M. Stanton, Secretary of War. 


Executive Manston, 


WASHINGTON, D. C., Auguet 12, 1867. 


Str: Hon. Edwin M. Stanton having been this day 
suspended as Secretary of War, you are hereby au- 
thorized and empowered to act as Secretary of War 
ad interim, and will atonce enter upon the discharge 
of the duties of the office. 

The Secretary of War has been instructed to trans- 
fer to you all the records, books, papers, and other 

| public property now in his custody and charge. 
General Utysses S. Grant, Washington, D. C. 


The following communication was received 
from Mr. Stanton: 


War DEPARTMENT, 


WASHINGTON City, August 12, 1807. 


Sir: Your note of this date has been received in 
forming me that by virtue of the powers and authority 
vested in you as President, by the Constitution and 
laws of the United States, lam suspended from oflice 
as Secretary of War, and will cease to exercise any 
| and all functions pertaining to the same; and also 

directing me at once to transfer to General Ulysses 
5. Grant, who has this day been authorized and em 
powered to act as Secretary of War ed interim, all 


now in my custody and charge. 

Under a sense of public duty I am compelled to 
deny your right, under the Constitution and laws of 
the United States, without the advice and consent of 
the Senate, and without legal cause, to suspend me 
| from office of Secretary of War, or the exercise of 
any or all functions pertaining to the same, or with- 
out such advice and consent tu compel me to transfer 
to any person the records, books, papers, and public 
property in my custody as Secretary. j 

But, inasmuch as the General commanding the 
armies of the United States has been appointed ad 
interim, and has notified me that he has accepted the 
| appointment, 1 have no alternative but to submit, 
| under protest, to superior force, 

To the PRESIDENT. 
The suspension has not been revoked, and 
| the business of the War Department is con- 
ducted by the Secretary ad interim. Prior to 
the date of this suspension I had come to the 
, contlusion that the time had arrived when it 


'| was proper Mr. Stanton should retire from my 


Cabinet. The mutual confidence and general 
accord which should exist in such a relation 
had ceased. I supposed that Mr. Stanton was 
| welladvised that his continuance in the Cabinet 
was contrary to my wishes, for I had repeatedly 
given him so to understand by every mode 
short of an express request that he should re- 
sign. Having waited full time for the volun- 
tary action of Mr. Stanton, and seeing no 
manifestation on his part of an intention to 
resign, I addressed him the fullowing note on 
the 5th of August: 
| Str: Publicconsiderations of ahigh character con- 

strain me to say that your resignation as Secretary 
| of War will be accepted. 

To this note I received the following reply: 

| Wak DEPARTMENT, 
| 


WASHINGTON, August 5, 1867. 
Str: Your note of this day has been received, 
| stating that public considerations of a high charac- 


|| ter constrain you to say that my resignation as Sec- 


| retary of War will be accepted. : 

In reply, I have the honor to say that public con- 
siderations of a high character, which alone have 
induced me to continue at the head of this Depart 
ment, constrain me not to resign the office of Secre- 
tary of War before the next meeting of Congress. 

EDWIN M. STANTON, 
Secretary of War. 

This reply of Mr. Stanton was not merely a 
declination of compliance with the request for 
his resignation; it was a defiance, and some- 
thing more. Mr. Stanton does not content 


| himself with assuming that public considera- 
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tions bearing upon his continuance in office 
form as fully a rule of action for himself as for 
the President, and that upon 80 delicate a 
question as the fitness of an officer for contin- 
uance in his oflice, the officer is as competent 
and as impartial to decide as his superior who 
is responsible for his conduct; but he goes 
further and plainly intimates what he means by 
‘*publie considerations of a high character ;”’ 
and this is nothing less than his loss of confi- 
dence in hissuperior. Ie says that these pub- 
lie considerations have ‘‘alone induced me to 
continue at the head of this Department,’’ and 
that they ‘* constrain me not to resign the oflice 
of Secretary of War before the next meeting 
of Congress.’’ 

This language is very significant. Mr. Stan- 
ton holds the position unwillingly. Le contin- 
ues in office only under a sense of high public 
duty. He is ready to leave when it is safe to 
leave, and as the danger he apprehends from 
his removal then will not exist when Congress 
is here, he is constrained to remain during the 
interim. What, then, isthat danger which can 
only be averted by the presence of Mr. Stan- 
ton orof Congress? Mr. Stanton does not say 
that ‘‘ public considerations of a high charac- 
ter’’ constrain him to hold on to the office in- 
definitely. He does not say that no one other 
than himself can at any time be found to 
take his place and perform its duties. On the 
contrary, he expresses a desire to leave the olflice 
at the earliest moment consistent with these 
high publie considerations. He says in effect 
that while Congress is away he must remain, 
but that when Congress is here he can go. In 
other words he has lost confidence in the Presi- 
dent. He is unwilling to leave the War De- 
partment in his hands, or in the hands of any 
ohe the President may appoint or designate to 
perform itsduties. If he resigns, the President 
may appoint a Secretary of War that Mr. Stan- 
ton does not approve. ‘Therefore, he will not 
resign. But when Congress is in session the 
President cannot appoint a Secretary of War 
which the Senate does not approve. Conse- 
quently, when Congress meets Mr. Stanton is 
ready to resign, 

Whatever cogency these ‘ considerations’’ 
may have had upon Mr. Stanton, whatever 


right he may have had to entertain such con- | 
siderations, whatever propriety there might be | 


in the expression of them to others, one thing 


is certain—it was official misconduct, to say the | 
least of it, to parade them before his een 
officer. Ypon the receipt of this extraordinary || 


note I only delayed the order of suspension 
long enough to make the necessary arrange- 
ments to fill the office. If this were the only 
cause for his suspension it would be ample. 


Necessarily it must end our most important | 


official relations, for I cannot imagine a degree 
of effrontery which would embolden the head 


of a Department to take his seat at the coun- | 


cil table in the Executive Mansion after such 
an act. Nor can | imagine a President so for- 
ey of the proper respect and dignity which 
velong to his office as to submit to such intru- 
sion. I will not do Mr. Stanton the wrong to 
suppose that he entertained any idea of offer- 


ing to act as one of my constitutional advisers | 


alter that note was written. There was an 
interval of a week between that date and the 
order of suspension, during which two Cabinet 
meetings were held. Mr. Stanton did not pre- 
sent himself at either, nor was he expected. 
On the 12th of August Mr. Stanton was noti- 


fied of his suspension and that General Grant || 
had been authorized to take charge of the | 
In his answer to this notifica- | 


Department. 
tion, of the same date, Mr. Stanton expresses 
himself as follows: 


‘Under a sense of public duty I am compelled to 
deny your right, under the Constitution and laws of 
the United States, without the advice and consent 
of the Senate, to suspend me from office as Secretary 
of War or the exercise of any orall functions pertain- 
ing to the same, or without such advice and consent 
to compel me to transfer to any person the records, 
books, papers, and publie property in my custody as 
Secretary. But inasmuch as the eneral command- 
ing the armies of the United States has been ap- 
pointed ad énferim, and has notified me that he has 


| Mr. Stanton volunteers to defend. 


| compliance with a request or an order, 
| matter of choice orof taste. ‘There was nothing 
compulsory in the nature of legal obligation. | 


| by Mr. Stanton in his note of August 12. 
|| was not prepared to find him compelled, by a 


SUPPLEMENT TO 


accepted the appointment, I have no alternative but 
to submit, under protest, to superior force.” 

It will not eseape attention that in his note 
of August 5 Mr. Stanton stated that he had 
been constrained to continue in the office, even 
before he was requested to resign, by consid- 
erations of a high public character. In this 
note of August 12 a new and different sense 
of public duty compels him to deny the Presi- 
dent's right to suspend him from office without 
the consent of the Senate. ‘This last is the 
public duty of resisting an act contrary to law, 
and he charges the President with violation 
of the law in ordering his suspension. 

Mr. Stanton refers generally to the ‘*Con- 
stitution and laws of the United States,”’ and 


says that a sense of public duty ‘‘under’’ these | 


compels him to deny the right of the President 
to suspend him from office. As to his sense 
of duty under the Constitution, that will be 
considered in the sequel. As to his sense of 
duty under ‘‘the laws of the United States,”’ 
he certainly cannot refer to the Jaw which 


creates the War Department, for that expressly | 


confers upon the President the unlimited right 
to remove the head of the Department. ‘The 


only other law bearing upon the question is the | 


tenure-of-oflice act, passed by Congress over 
the presidential veto, March 2, 1867. 
the law which, under a sense of public duty, 
There is 
no provision in this law which compels any 


| officer coming within its provisions to remain in 
office. It forbids removals, but not resignations. 
Mr. Stanton was perfectly free to resign at any | 


moment, either upon his own motion, or in 
It wasa 


Nor does he put his action upon that impera- 
tive ground. He says he acts under a ‘‘sense 


of public duty,’’ not of legal obligation, com- | 


pelling him to hold on, and leaving him no 
choice. 
arises from the respect which he owes to the 


Constitution and the laws, violated in his own | 
He is, therefore, compelled by this | 
sense of public duty to vindicate violated law || 
'| and to stand as its champion. 
This was not the first occasion in which Mr. | 


case. 


Stanton, in discharge of a public duty, was 
called upon to consider the provisions of that 
law. ‘That tenure-of-oflice law did not pass 
without notice. Like other acts it was sent to 
the President for approval. As is my custom, 


I submitted its consideration to my Cabinet for | 


their advice upon the question, whether I should 
approve it or not. It was a grave question of 
constitutional law, in which | would of course 
rely most upon the opinion of the Attorney 
General and of Mr. Stanton, who had once 
been Attorney General. LEvery member of my 
Cabinet advised me that the proposed law was 
unconstitutional. All spoke without doubt or 
reservation, but Mr. Stanton’s condemnation 
of the law was the most elaborate and emphatic. 
He referred to the constitutional provisions, the 
debates in Congress—especially to the speech 
of Mr. Buchanan, when a Senator—to the de- 


|| cisions of the Supreme Court, and to the usage 


from the beginning of the Government through 


every successive Administration, all concurring || 
to establish the right of removal, as vested by | 
To all these | 
he added the weight of his own deliberate judg- | 
ment, and advised me that it was my duty to | 
| defend the power of the President from usurp- | 


the Constitution in the President. 


ation and to veto the law. 


I do not know when a sense of public duty | 


is more imperative upon a head of Department 
than upon such «n occasion as this. He acts 
then under the gravest obligations of law; 
for when he is called upon by the President 


for advice it is the Constitution which speaks | 


to him. All his other duties are left by the 
Constitution to be regulated by statute; but 
this duty was deemed so momentous that it is 
imposed by the Constitution itself. After all 
this I was not prepared for the grqund taken 


This is || 


The public duty which is upon him | 














' new and indefinite sense of public duty unde, 


‘‘the Constitution,’’ to assume the vindica. 
tion of a law which, under the solemn obliga. 
tions of public duty, imposed by the Constity. 
tion itself, he advised me was a violation of 
that Constitution. I make great allowance fo, 
a change of opinion, but such a change as this 
hardly falls within the limits of greatest indy). 
gence. Where our opinions take the shape of 
advice and influence the action of others the 
utmost stretch of charity will scarcely justify 
us in repudiating them when they come to be 
applied to ourselves. 

But to proceed with the narrative. I was 
so much struck with the full mastery of the 
question manifested by Mr. Stanton, and was 
at the time so fully occupied with the prepar- 
ation of another veto upon the pending recon. 
struction act, that I requested him to prepare 
the veto upon this tenure-of-oflice bill. This 
he declined on the ground of physical disability 
to undergo, at the time, the labor of writing, 
but stated his readiness to furnish what aid 
might be required in the preparation of mate 
rials for the paper. At the time this subjec: 


| was before the Cabinet it seemed to be takey 


for granted that as to those members of the 
Cabinet who had been appointed by Mr. Lin 
coln their tenure of office was not fixed by the 
provisions of the act. I do not remember that 
the point was distinctly decided; but I well 
recollect that it was suggested by one member 


| of the Cabinet who was appointed by Mr. Lin 


coln, and that no dissent was expressed. 
Whether the point was well taken or not did 
not seem to me of any consequence, for the 
unanimous expression of opinion against the 
constitutionality and policy of the act was so 
decided that I felt no concern, so far as the act 


| had reference to the gentlemen then present, 


that | would be embarrassed in the future. The 
bill had not then become a law. The limita. 
tion upon the power of removal was not yet 
imposed, and there was yet time to make any 
changes. If any one of these gentlemen had 
then said to me that he would avail himself of 
the provisions of that bill in case it became a 
law, I should not have hesitated a moment as 
to his removal. No pledge was then expressly 
given orrequired. But there are circumstances 
when to give an express pledge is not necessary, 
and when to require it is an imputation of pos- 
sible bad faith. I felt that if these gentlemen 
came within the purview of the bill it was, as 
to them, a dead letter, and that none of them 
would ever take refuge under its provisions. | 
now pass to another subject. When, on the 
15th of April, 1865, the duties of the presiden- 
tial office devolved upon me, I found a full 
Cabinet of seven members, all of them selected 
by Mr. Lincoln. I made nochange. On the 
contrary, I shortly afterward ratified a change 
determined upon by Mr. Lincoln, but not per: 


| fected at his death, and admitted his appointee, 


Mr. Harlan, in the place of Mr. Usher, who 
was in office at the time. 

The great duty of the time was to reéstab- 
lish government, law, and order in the insur- 
rectionary States. Congress was then in re 
cess, and the sudden overthrow of the rebellion 
required speedyaction. This grave subject had 
engaged the attention of Mr. Lincoln in the 
last days of his life, and the plan according to 
which it was to be managed had been pre: 
pared and was ready for adoption. A lead: 
ing feature of that plan was that it should be 
carried out by the executive authority, for, 80 
far as I have been informed, neither Mr. Lin- 
coln nor any member of his Cabinet doubted 
his authority to act or proposed to call an extra 
session of Congress to do the work. The 


first business transacted in Cabinet after I be- 


came President was this unfinished business 0! 
my predecessor. A plan or scheme of recol: 
struction was produced which had been pre 
pared for Mr. Lincoln by Mr. Stanton, 5! 
Secretary of War. It was approved, and, # 
the earliest moment practicable, was. app!ie’ 


'| in the form of a proclamation to the State 0! 
I || North Carolina, and afterward became tbe 


basis of action in turn for the other States. 
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Upon the examination of Mr. Stanton be- 
fore the impeachment committee he was asked 
the following question : 

. Did anyone of the Cabinet express a doubt of the 
-ower of the executive branch of the Government 


-sanize State governments which had been in 


rebellion without the aid of Congress? 
He answered: 


“None whatever. I had myself entertained no 


doubt of theauthority of the President to take meas- 
res for the organization of the rebel States on the 
plan proposed during the vacation of Congress, and 
greed in the plan specified in the proclamation in 
the ease of North Carolina.” 

There is, perhaps, no act of my administra- 
tion for which I have been more denounced 
than this. It was not originated by me; but 
[ shrink from no responsibility on that account, 
for the plan approved itself to my own judgment, 
and | did not hesitate to carry it into execution. 
Thus far, and upon this vital policy, there was 
nerfect accord between the Cabinet and myself, 
and | saw no necessity fora change. As time 
passed on there was developed an unfortunate | 
difference of opinion and of policy between Con- 
gress and the President upon this same subject 
and upon the ultimate basis upon which the 
reconstruction of these States should proceed, 
especially upon the question of negro suffrage. 
Upon this point three members of the Cabinet 
found themselves to be in sympathy with Con- | 
gress. They remained only long enough to see 
that the difference of policy could not be rec- 
onciled. They felt that they should remain 
no longer, and a high sense of duty and pro- | 
priety constrained them to resign their posi- 
tions. We parted with mutual respect for the 
sincerity of each other in opposite opinions, 
and mutual regret that the difference was on 
points so vital as to require a severance of 
official relations. ‘This was in the summer of 
1866. The subsequent sessions of Congress | 
developed new complications when the suffrage | 
bill for the District of Columbia and the recon- 
struction acts of March 2 and March 23, 1867, 
all passed over the veto. It was in Cabinet | 
consultations upon these bills that a difference | 
of opinion upon the most vital points was | 
developed. Upon these questions there was 
perfect accord between all the members of the 
Cabinet and myself, except Mr. Stanton. He | 
stood alone, and the difference of opinion 
could not be reconciled. ‘That unity of opin- 
ion which upon great questions of public 
policy or administration is so essential to the 
kxecutive was gone. 

I do not claim that the head of a Depart- 
ment should have no other opinions than those 
of the President. He has the same right, in 
the conscientious discharge of duty, to enter- 
tain and express his own opinions as has the 
President. What I do claim isthat the Presi- 
dentis the responsible head of the Administra- 
tion, and when the opinions of a head of De- 
partment are irreconcilably opposed to those | 
of the President in grave matters of policy | 
and administration there is but one result | 
which can solve the difficulty, and that is a 
severance of the official relation. This, in the 
past history of the Government, has always | 
been the rule; and it is a wise one; for such 
differences of opinion among its members must 
impair the efficiency of any Administration. 

I have now referred to the general grounds | 
upon which the withdrawal of Mr. Stanton from 
my administration seemed to me to be proper 
and necessary; but I cannot omit to state a | 
special ground which, if it stood alone, would 
vindicate my action. 

The sanguinary riot which occurred in the 
city of New Orleans on the 30th of August, 
1866, justly aroused publie indignation and 
public inquiry, not aly as to those who were 
engaged in it but as to those who, more or less 
remotely, might be held to responsibility for 
its occurrence. I need not remind the Senate | 
of the effort made to fix that responsibility on 
the President. The charge was openly made, 
aud again and again reiterated through all the | 
‘and, that the President was warned in time 
but refused to interfere. 

By telegrams from the lieutenant governor 
and attorney general of Louisiana, dated the |! 


to reo 








! 
| 27th and 28th of August, I was advised that | 


a body of delegates, claiming to be a consti- 
tutional convention, were about to assemble 
in New Orleans; that the matter was before 
the grand jury, but that it would be impossible 
to execute civil process without a riot, and this | 
question was asked: ‘*Is the military to inter- 
fere to prevent process of court?’’ ‘his ques- 


| tion was asked at a time when the civil courts | 


were in the full exercise of their authority, and 
the answer sent by telegraph, on the same 
28th of August, was this: 

‘“ The military will be expected to sustain, and not 
to interfere with the proceedings of the courts.” 

On the same 28th of August the following 
telegram was sent to Mr. Stanton by Major 
General Baird, then (owing to the absence of 
General Sheridan) in command of the military 
at New Orleans: 

Hon. Epwin M. Stanton, Secretary of War: 

A convention has been called with the sanction of 

Governor Wells, to meet here on Monday. The Lieu- 


tenant Governor and city authorities think it un- | 


lawful, and propose to break it up by arresting the 
delegates. 1 have given no orders on the subject, 


|} but have warned the parties that I could not coun- 
| tenance or permit such action without instructions 
Please instruct me 


to that effect from the President. 
at once by telegraph. 

The 28th of August was on Saturday. 
next morning, the 29th, this dispatch was re- 
ceived by Mr. Stanton at his residence in this 
city. He took no action upon it, and neither 
sent instructions to General Baird himself nor 
presented it to me for such instructions. On 
the next day (Monday) the riot oceurred. I 


The | 
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Stanton before the impeachment investigation 
committee as to the dispatch; 


*“ Question, Referring to the dispatch of the 2th of 
July by General Baird, I ask you whether that dis- 
patch, on its receipt, was communicated? 

“Answer. [ received that dispatch on Sunday fore- 
noon; I examined it carefully and considered the 
question presented; [did not see that I could give 
any instructions different from the line of action 
which General Baird proposed, and made no answer 
to the dispatch. 

** Question. I see it stated that this was received at 
ten o clock and twenty minutes p.m. Wasthat the 
hour at which it was received by you? 

“Answer. That is the date of its reception in the 
telegraph office Saturday night. I received it on 
Sunday forenoon, at my residence; a copy of the 
dispatch was furnished to the President several days 
afterward, along with all the other dispatches and 


| communications on that subject, but it was not fur- 
| nished by me before that time; I suppose it may have 


been ten or fifteen days afterward. 
“Question. The President himself being in corres- 
pondence with those parties upon the same subject, 


| would it not have been proper to have advised him 


of the reception of that dispatch? 

**Anawer. I know nothing about his ecorrespond- 
ence, and know nothing about any correspondence 
except this one dispatch. Wehadintelligenceof the 
riot on Thursdaymorning. The riot had taken place 
on Monday.” 

It is a difficult matter to define all the rela- 
tious which exist between the heads of Depart- 
ment and the President. The legal relations 
are well enough defined. The Constitution 


|| places these officers in the relation of his ad- 


never saw this dispatch from General Baird | 
until some ten days or two weeks after the riot, | 


when, upon my call for all the dispatches, with 


a view to their publication, Mr. Stanton sent | 


it tome. These facts all appear in the testi- 
mony of Mr. Stanton before the Judiciary Com- 
mittee in the impeachment investigation. On 


the 30th, the day of the riot, and after it was | 


suppressed, General Baird wrote to Mr. Stan- 
ton a long letter from which I make the follow- 
ing extracts: 

““Srr: I have the honor to inform you that a very 
serious riot occurred here to-day. 1 had not been 
applied to by the convention for protection, but the 
Lieutenant Governor and the mayor had freely con- 
sulted with me, and I was so fully convinced that it 


was so strongly the intent of the city authorities to | 


preserve the peace, in order to prevent military in- 
terference, that I did regard an outbreak as athing to 
be apprehended. The Lieutenant Governor had as- 


sured methat even if a writ of arrest wasissued bythe | 


court thesheriff would not attemptto serve it without 
my permission, and for to-day they designed to sus- 
pendit. I inclose herewith copies of my correspond- 
ence withthe mayor andof adispatch which the Lieu- 
tenant Governor claims to have received from the 
President. I regret that no reply to my dispatch to 
you of Saturday has yet reached me. General Sher- 
idan is still absent in Texas.” 


The dispatch of General Baird of the 28th | 


asks for immediate instructions, and his letter 
of the 30th, after detailing the terrible riot 
which had just happened, ends with the ex- 
pression of regret that the instructions which 
he asked-for were not sent. It is not the fault 
or the error or the omission of the President 
that this military commander was left without 
instructions ; but forall omissions, forall errors, 
for all failures to instruet, when instruction 
might have averted this calamity, the President 
was openly and persistently held responsible. 
Instantly, without waiting for proof, the delin- 


quency of the President was heralded in every | 


form of utterance. 
that the President was not responsible for this 
delinquency. The exculpation was in his 
power, but it was not given by him to the pub- 
lic, and only to the President in obedience to 
a requisition for all the dispatches. 

No one regrets more than myself that Gen- 
eral Baird’s request was not brought to my 
notice. It is clear, from his dispatch and 
letter, that if she Secretary of War had given 
him proper instructions the riot which arose 
on the assembling of the convention would 
have been averted. There may be those ready 
to say that I would have given no instructions 
even if the dispatch had reached me in time; 
but all must admit that I ought to have had the 


| opportunity. 


The following is the testimony given by Mr. 


Mr. Stanton knew then | 


|| demonstration. 


| The acts of Congress go further. 


visers when he calls apon them for advice. 
Take, for 
example, the act of 1789, creating the War 
Department. It provides that— 

‘There shall be a principal officer therein, to be 
ealled the Secretary for the Department of War, 
who shall perform and execute such duties as shall 
from time to time be enjoined on or intrusted to 
him by the President of the United States;” 


and furthermore, 


“* the said principal officer shall conduct the business 
of the said Department in such manner as the Pres- 
ident of the United States shall from time to time 
order and instruct.” 


Provision is also made for the appointment 


| of an inferior oflicer by the head of the De- 


partment, to be called the chief clerk, ‘* who, 
whenever said principal officer shall be removed 
from office by the President of the United 
States,’’ shall have the charge and custody 


| of the books, records, and papers of the 


| principal and agent. 


Department. 

The legal relation is analogous to that of 
It is the President upon 
whom the Constitution devolves, as head of the 
executive department, the duty to see that 
the laws are faithfully executed ; but as he can- 
not execute them in person he is allowed to 
select his agents, and is made responsible for 
their acts within just limits. So complete is 
this presumed delegation of authority in the re- 
lation of a head of Department to the Presi- 


| dent that the Supreme Court of the United 





States have decided that an order made by a 
head of Department is presumed to be made 
by the President himself. 

The ‘principal, upon whom such responsibil- 
ity is placed for the acts of a subordinate, ought 
to be left as free as possible in the matter of 
selection and of dismissal. ‘l’o hold him to re- 
sponsibility for an officer beyond his control; 
to leave the question of the fitness of such an 
agent to be decided for him and not by him ; to 
allow such a subordinate, when the President, 
moved by ‘public considerations of a high 
character,’’ requests his resignation to as- 
sume for himself an equal right to act upon his 
own views of * publie considerations,’’ and to 


|| make his own conelusions paramount to those 
| of the President—to allow all this is to reverse 


the just order of Administration, and to place 
the subordinate above the superior. 

There are, however, other relations between 
the President and a head of Department be- 
yond these defined legal relations which neces- 
sarily attend them, though not expressed. Chief 
among these is mutual confidence. ‘This rela- 
tion is so delicate that itis sometimes hard to say 
when or how it ceases. A single flagrant act 


| may aid it at onee, and then there is no difhi- 


culty. Buteconfidence may be just as effectually 
destroyed by a series of causes too subtle for 
As it isa plant of slow growth, 
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80, too, it may be slow in decay. Such has been 
the process here. I will not pretend to say 
what acts or omissions have broken up this 
relation. They are hardly susceptible of state- 
ment, and still less of formal proof. Never- 
theless no one can read the correspondence of 


the 5th of Augustwithout being convinced that | 


this relation was effectually gone on both sides, 
aud that, while the President was unwilling to 
allow Mr. Stanton to remain in his administra- 
tion, Mr. Stanton was equally unwilling to 
allow the President to carry on his administra- 
tion without his presence. In the great debate 
which took place in the House of Representa- 
tives in 1789, on the first organization of the 


principal Departments, Mr. Madison spoke as | 


follows: 


“It is evidently the intention of the Constitution 
that the First Magistrate should be responsible for 
the executive department. So far, theretore, as we 
do not make the officers who are to aid him in the 
duties of that department responsible to him, he is 
not responsible to the country. Again, is there no 
danger that an officer, when he is appointed by the 
concurrence of the Senate, and his friends in that 
body, may choose rather to risk his establishment on 
the favor of that branch than rest it upon the dis- 
charge of his duties to the satisfaction of the execu- 
tive branch, which is constitutionally authorized to 
inspect and control his conduct? Andif it should 


SUPPLEMENT TO 


| the patriotic and constitutional character of the 


principles themselves, we are confident that you 
and the country will find gratifying and cheering 
evidence that there exists among the peoplea 
public sentiment which renders an early and 
complete restoration of the Union as estab- 
lished by the Constitution certain and inevit- 
able. Party faction, seeking the continuance 


|| of its misrule, may momentarily delay it, but 


happen that the officers connect themselves with the | 


Senate, they may mutually support each other, and || 


for want of efficacy, reduce the power of the President | 


to a mere vapor,in whieh case his responsibility 
would be annihilated, and the expectation of it is 
unjust. The high executive officers joined in cabal 
with theSenate would lay the foundation of discord, 
and end in an assumption of the executive power, 
only to be removed by a revolution of the Govern- 
ment,’’ 


Mr. Sedgwick, in the same debate, referring 
to the parecteere that a head of Department 
should on 


y be removed or suspended by the | 


concurrence of the Senate, uses this language: | 
* Butif proof be necessary, what is then the conse- | 


quence? Why, in nine cases out of ten, where the 


ease is very clear to the mind of the President that | 
the man ought to be removed, the effect cannot be | 


produced, because it is absolutely impossible to pro- 
duce the necessary evidence. Are the Senate to pro- 
ceed without evidence? Some gentlemen contend 
not. Then the object will be lost. Shall a man, 
under these circumstances, besaddled upon the Pres- 
ident, who has been appointed for no other purpose 
but to aid the President in performing certain du- 
ties? Shall he be continued, I ask again, against the 
willofthe President? If he is, where is the respon- 
sibility? Are you to look for itin the President, who 
has no control over the officer, no power to remove 
him if he acts unfeelingly or unfaithfully? With- 
out you make him responsible, you weaken and de- 
stroy the strength and beauty of your system. What 
is to be done in cases which can only be known from 
a long acquaintance with the conduct of an officer?” 


I had indulged the hope that upon the as- 
sembling of Congress Mr. Stanton would have 
ended this unpleasant complication according 
to the intimation given in his note of August 
12. The daty which | have felt myself called 
upon to perform was by no means agreeable ; 
but I feel that 1 am not responsible for the 
controversy, or for the consequences. 

Unpleasant as this necessary change in my 
Cabiret has been to me, upon personal con- 
siderations, | have the consolation to be as- 
sured that, so far as the public interests are 
involved, there is no cause for regret. Salu- 
tary reforms have been introduced by the Sec- 
retary ad interim, and great reductions of ex- 
penses have been effected under his adminis- 
tration of its War Department, to the saving 
of millions to the Treasury. 

ANDREW JOHNSON. 


Wasuinoton, December 12, 1867. 





Exuisit C, 


Address to the President by Hon. Reverdy | 


Johnson, August 18, 1866. 
Mr. Prestpent: We are before you as a 


committee of the National Union Convention, 
which met in Philadelphia, on Tuesday, the 14th 


instant, charged with the duty of presenting | 


you with an authentic copy of its proceediugs. 

Before placing it in your 
permit as to congratulate you that in the 
object for which the convention was called, in 
the enthusiasm with which in every State and 
Territory the call was responded to, in the un- 


hands, you will | 


the principles of political liberty, for which 
our fathers successfully contended, and to 
secure which they adopted the Constitution, 
are so glaringly inconsistent with the condition 
in which the country has been placed by such 


| misrule, that it will not be permitted a much 


| convention. 








longer duration. 
We wish, Mr. President, you could have 


witnessed the spirit of concord and brotherly | 


affection which animated every member of the 


your fellow-citizens, in their deep devotion to 
the Union, and their present determination to 


reinstate and maintain it, that confidence would | 
have become a positive conviction could you | 
have seen and heard all that was done and said 


upon the occasion. Every heart was evidently 


full of joy, every eye beamed with patriotic | 
animation; despondency gave place to the as- | 


surancethat, ourlate dreadful civil strife ended, 


| the blissful reign of peace, under the protection 


not of arms, but of the Constitution and laws, 
would have sway, and be in every part of our 
land cheerfully acknowledged and in perfect 


good faith obeyed. You would not have doubted | 


that the recurrence of dangerous domestic insur- 
rections in the future is not to be apprehended. 

If you could have seen the men of Massa- 
chusetts and South Carolina coming into the 
convention on the first day of its meeting hand 
in hand, amid the rapturous applause of the 


| whole body, awakened by heart-felt gratifica- 
tion at the event, filling the eyes of thousands | 


with tears of joy, which they neither could nor 
desired to repress, you would have felt as every 


person present felt, that the time had arrived | 
when all sectional or other perilous dissensions | 
had ceased, and that nothing should be heard | 


in the future but the voice of harmony proclaim- 
ing devotion to a common country, of pride in 
being bound together by a common Union, 
existing and protected by forms of government 


| proved by experience to be eminently fitted 


for the exigencies of either war or peace. 

In the principles announced by the conven- 
tion and in the feeling there manifested, we 
have every assurance that harmony through- 
out our entire land will soon prevail. We know 
that, as in former days, as was eloquently de- 


clared by Webster, the nation’s most gifted | 


statesman, Massachusetts and South Carolina 
went ‘‘shoulder to shoulder through the Rev- 
olution,’’ and stood hand in hand ** around the 


administration of Washington, and felt his | 


own great arm lean on them for support,’’ so 
will they again, with like magnanimity, devo- 
tion, and power stand round your Adminis- 


tration, and cause you to feel that you may | 


also lean on them for support. 


In the proceedings, Mr. President, which | 


we are to place in your hands, you will find 
that the convention performed the grateful duty 
imposed upon them bytheir knowledge of your 
‘*devotion to the Constitution and laws and 
interests of your country,’’ as illustrated by 
your entire presidential career, of declaring 
that in you they ‘‘ recognize a Chief Magistrate 
worthy of the nation and equal to the great 
crisis upon which your lot is cast;’’ and in 
this declaration it gives us marked pleasure to 
add, we are confident that the convention has 
but spoken the intelligent and patriotic senti- 
ment of the country. Ever inaccessible to the 
low influences which often control the mere 


partisan, governed alone by an honest opinion | 


of constitutional obligations and rights, and of 


| the duty of looking solely to the true interests, 
safety, and honor of the nation, such a class is 


broken harmony of its deliberations, in the | 


unanimity with which the principles it has de- 
clared were adopted, and mere especially in 


7 
it 


incapable of resorting to any bait for popu- 
larity at the expense of the public good. 
In the measures which you have adopted for 


Great as your confidence has | 
ever been in the intelligence and patriotism of | 





| the restoration of the Union the convention 

saw only a continuance of the policy which 

the same purpose was inaugurated by you; 
_immediate predecessor. In his reélection }, 
the people, after that policy had been fyjj; 
indicated and had been made one of the issue, 
of the contest, those of his political friend 
who are now assailing you for sternly pursuing 
it are forgetful or regardless of the opinions 
which their support of his reélection necessarily 
involved. Being upon the same ticket wit) 
that much-lamented public servant, whose foy| 
assassination touched the heart of the civilized 
world with grief and horror, you would haye 
been false to obvious duty if you had not ep. 
deavored to carry out the same policy; and, 
judging now by the opposite one which Cop. 
gress has pursued, its wisdom and patriotism 
are indicated by the fact that that of Congress 
has but continued a broken Union by keeping 
ten of the States in which at one time the ip. 
surrection existed (as far as they could accom. 
plish it) in the condition of subjugated proy. 
inces, denying to them the right to be repre. 
sented, while subjecting their people to every 
species of legislation, including that of taxa- 
tion. That such a state of things is at war 
with the very genius of our Government, incon. 
sistent with every idea of political freedom, 
and most perilous to the peace and safety of thr 
country, no reflecting man can fail to believe. 

We hope, sir, that the proceedings of the 
convention will cause you to adhere, if possi- 
ble, with even greater firmness to the course 
which you are pursuing, by satisfying you that 
the people are with you, and that the wish 
which lies nearest to their heart is that a per- 
fect restoration of our Union at the earliest 
moment be attained, and a conviction that the 
result can only be accomplished by the meas- 
ures which you are pursuing. And in the dis- 
charge of the duties which these impose upon 
you we, as did every member of the conven 
tion, again for ourselves individually tender 
to you our profound respect and assurance of 
our cordial and sincere support. 

With a reunited Union, with no foot but that 
of a freeman treading or permitted to tread 
our soil, with a nation’s faith pledged forever 
to a strict observance of all its obligations, 
with kindness and fraternal love everywhere 
prevailing, the desolations of war will soon be 
removed ; its sacrifices of life, sad as they have 
been, will, with Christian resignation, be re- 
ferred to a providential purpose of fixing our 
beloved country on a firm and enduring basis, 
which will forever place our liberty and happi- 
ness beyond the reach of human peril. Then, 
too, and forever, will our Government chal- 
lenge the admiration and receive the respect 
of the nations of the world, and be in no 
danger of any efforts to impeach our honor. 

And permit me, sir, in conclusion, to add, 
that, great as your solicitude for the restoration 
of our domestic peace and your labors to that 
end, you have also a watchful eye to the rights 
of the nation, and that any attempt by an as: 
sumed or actual foreign power to enforce au 
illegal blockade against the Government or cit- 
izens of the United States, to use your own mild 
but expressive words, ‘‘ will be disallowed. 
In this determination I am sure you will receive 
the unanimous approval of your fellow-citizens. 

Now, sir, as the chairman of this committee, 
and in behalf of the convention, I have the 
honor to present you with an authentic copy 0! 
its proceedin 8. 

The CHIEF JUSTICE. Senators, you have 
heard the answer submitted by the counsel for 
the President of the United States. Those o! 
you who are in favor of receiving and ordering 
this answer to be filed will say ‘ay,’ and 
those who are of the contrary opinion will say 
“no.” [Having put the question.] It is 80 
ordered; the answer is received and will be 
filed. 
| Mr. Manager BOUTWELL. Mr. Presiden 
'| and gentlemen of the Senate, in behalf of the 
'| House of Representatives, and as directed by 
the Managers, I have the honor to request ©! 
the honorable Senate a copy of the answer filed 











| 
1 
\ 


by A 
State 
agail 
and | 
agers 
morr 
Hou: 
Mr 
ators 
prop’ 
made 
able. 
ance 
whic! 
his ¢ 
of R 
ident 
In th 
instal 
missi 
the c 
tion 
expe 
all di 
the | 
arati 
and i 
the ¢ 
oblig 
court 
in th 
answ 
the v 
of e\ 
prod 
respc 
sel ir 
sider 
court 
Pres 
perio 
catlo 
ative: 
arati 
proc 
Justi 
signeé 
Th 
ent il 
is the 
gers 
answ 
ative: 
repli 
Th 
the k 
Th 
receil 
for tl 
Mr 
actio 
senta 
after 
to pr 
Th 
repor 
for th 
Th 
To th 


An 
year 
Unite 
swer 
again 
orabl 
been: 


prepe 
requi 
coun: 
shoul 
ted § 
tion, 








ntion 
ch for 


your 
On by 
fully 
issues 
riends 
rsuing 
inions 
Sarily 
t with 
3@ foy! 
vilized 
- have 
ot en 
; and, 
, Con- 
lotism 
ngress 
2eping 
she in- 
ccom- 
prov: 
repre: 
every 
taxa 
at war 
incon- 
edom, 
y of thr 
elieve, 
of the 
possi: 
course 
yu that 
e wish 
a per: 
arliest 
hat the 
meas: 
he dis- 
2 upon 
onven 
tender 
nee of 


ut that 
» tread 
forever 
ations, 
y where 
oon be 
»y have 
be re- 
ing our 
r basis, 
happi- 
Then, 
t chal- 
respect 
in no 
ynor. 
to add, 
oration 
to that 
2 rights 
ran as: 
yree an 
tor cit: 
vn mild 
owed.” 
receive 
itizens. 
mittee, 
ive the 
copy of 


ou have 
nsel for 
hose of 
rdering 
.”? and 
will say 
It is sO 
will be 


esident 
f of the 
eted by 
uest of 
ver filed 


by Andrew Johnson, President of the United 
States, to the articles of impeachment presented 
against him by the House of Representatives, 
and to say that itis the expectation of the Man- 
agers that they will be able at one o'clock to- 
morrow afternoon, after consultation with the 
House, to present a fit replication to the answer 


d. 

” Mr. EVARTS. Mr. Chief Justice and Sen- 
ators, the counsel for the President think it 
proper, unless some objection should now be 
made, to bring to the attention of the honor- 
able court the matter of provision for the allow- 
ance of the time for preparation for the trial 
which shall be accorded to the President and 
his counsel after the replication of the House 
of Representatives to the answer of the Pres- 
ident shall have been submitted to this court. 
In the application, which was made on the 13th 
instant, for time for the preparation and sub- 
mission of the answer, as then presented to 
the court, we had included in our considera- 
tion of that time for which we so asked the 
expectation and intention of carrying on with 
all due diligence and at one and the same time 
the preparation of the answer and the prep- 
aration tor the trial. The action of the court 
and its determination of the time within which 
the answer should properly be presented has 
obliged us, as may be well understood by this 
court, to devote our whole time and thought 
in this brief interval to the preparation of the 
answer; and we have had no time to consider 
the various questions of law and of fact and 


of evidence and the forms and means of the | 


production of the same which rest upon the 
responsibility and lie within the duty of coun- 
sel in all matters of forensic and judicial con- 
sideration. We, therefore, if the honorable 
court please, submit now a request that the 
President and his counsel may be allowed the 
period of thirty days after the filing of the repli- 
cation on the part of the House of Represent- 
atives to the answer of the President for prep- 


aration for the trial and before it shall actually , 


proceed ; and I beg leave to send to the Chief 
Justice a written minute of that proposition 
signed by the counsel. 

The CHIEF JUSTICE. It is not for the pres- 
entin order. The question before the Senate 
is the motion submitted on the part of the Mana- 
gers of the impeachment, that a copy of the 
answer be furnished to the House of Represent- 
atives, and that the House have time to file a 
replication. 

The motion of the Managers on the part of 
the House was agreed to. 

The CHIEF JUSTICE. The Chair will now 
receive any motion on the part of the counsel 
for the President. 

Mr. EVARTS. I now beg to ask for the 
action of this honorable court upon the pre- 
sentation in writing of a request for thirty bays 
after the filing of the replication for the defense 
to prepare for the trial. 

The CHIEF JUSTICE. The Secretary will 
report the order asked on the part of the counsel 
for the President. 

The Secretary read as follows: 


To the Senate of the United States 
sitting as a Court of Impeachment : 


And now, on this 23d day of March, in the 


year 1868, the counsel for the President of the | 
United States, upon reading’and filing his an- | 
swer to the articles of impeachment exhibited | 
against him, respectfully represent to this hon- | 


orable court that after the replication shall have 
been filed to the said answer, the due and proper 
preparation of and for the trial of the cause will 
require, in the opinion and judgment of such 
counsel, that a period of not less than thirty days 
should be allowed te the President of the Uni- 
ted States and his counsel for such prepara- 
tion, and before the said trial should proceed. 

HENRY STANBERY, 

B. R. CURTIS, : 

THOMAS A. R. NELSON, 

WILLIAM M. EVARTS, 

W.S. GROESBECK, 

Of Counsel. 





Mr. HOWARD. Mr. President, if it be in 
order I will now move that that application lie 
upon the table until the replication of the House 
of Representatives shall come in. 

Mr. Manager BINGHAM. Mr. President, 
before the vote is taken I ask leave to state 
that, if it be the pleasure of the Senate, the 
Managers on the part ofthe House are ready 
to consider this application now. 

The CHIEF JUSTICE. Senators, it is 
moved by the Senator from Michigan that the 
application on the part of the counsel for the 
President lie upon the table until the replica- 
tion shall be filed. 

Mr. HOWARD. I withdraw that motion 
for the moment if the Managers wish to be 
heard. 

The CHIEF JUSTICE. ‘The Senator from 
Michigan withdraws his motion. Dothe Man- 
agers desire to be heard? 

Mr. Manager LOGAN. Mr. President and 
Senators, | am instructed by the Managers on 
the part of the House cf Representatives to 
resist the granting of this application, not on 
account of the tim® at which it is presented, 
but for the reason that it does not contain such 
matter as in our opinion will justify the Sen- 
ate in giving further time for preparation on 
the part of the respondent’s counsel for the 
trial of this cause. We do not desire to force 
this trial any more rapidly than the necessities 
of the case demand, but desire that such rules 


| as have heretofore been observed, oras would be 


observed in a court at law, may be adhered to 
in the testing of the sutliciency of this applica- 
tion. Whatreasons are given in the application 
here presented for the time to be extended? 
None more than that counsel shall have an 
opportanity to prepare themselves for oratori- 
cal displays before this august body. They have 
had the same opportunites that the Managers 
on the part of the House of Representatives 
have had for preparation. They can and will 
have the same during the whole progress of 
this trial. It is not stated that any witness who 
will prove any material fact is not present, or 
whose presence cannot any day be procured. 
It is not stated that delay is necessary for the 


procurement of records, documents, persons, 


or papers material or immaterial in this case. 
Why, then, Mr. President, grant further time 
when no good cause under the rule is shown? 
The answer herein filed admits the order of 
removal of the Secretary of War and the order 
appointing a Secretary ad interim. ‘The Pres- 
ident knew what the law was when these orders 
| were made, and knowing it violated it, for 


|| which violation we charge him with high mis- 


| demeanors in office. In the many trials we 
have reported in this and other countries this 
application has no precedent. 

i the case of Judge Chase his application 
stated, in substance, that it was not in his power 
to obtain information respecting facts alleged 
against him to have taken place in Philadel- 
phia and Richmond, in time to prepare and 
put in his answer and proceed to trial before 
the 5th day of March then next following; and 
further that he could not get his witnesses or 
counsel nor prepare his answer at the same 
time, disclaiming that this was done for delay. 
This application was sworn to by the respond- 
ent; he was given time, and the facts show that 
his answer was filed and his trial had, and he 
acquitted in five days’ less time than he swore it 
would take him to prepare for trial. 

In Judge Peck’s case his application stated 
his difficulties in obtaining witnesses, the dis- 
tance they lived from Washington, the time it 
would require them to travel from St. Louis 
to Washington, the necessity for copying and 
| obtaining records; that four years had elapsed 
| since the transpiring of the acts complained of 
| against him. This application was also sworn 

to. Ifthe learned counsel remember the trial 


Great Britain, when time was granted for the 
| procurement of evidence the learned attorney 
| general then and there protested against this 
granting of time becoming a precedent for 
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merely through courtesy to the queen, when 
witnesses were deemed absolutely necessary 
to protect, if possible, her reputation. This 
application differs in form and substance from 
any that our attention has been directed to, 
made by the counsel, signed by themselves, 
and sworn to by no one 

Mr. President, the rule in courts of law in 
applications for a continuance of the cause or 
the extension of time, is that reasons good and 
sufficient must be stated ; if for want of a witness 
or witnesses you must give the name or names, 
the residence, and what you expeet to prove 
by said witness or witnesses, and that you 
know of no other witnesses present by whom 
you can prove the same facts, and also that 
you have used due diligence to procure the 
evidence. This application certainly does not 
come under that rule. No evidence is stated 
that is expected to be produced. The name 
of no witness is given that is expected to be 
subpoenaed. No distance is mentioned that 
must be traveled. No residence is mentioned. 
It is not stated that any attempt has been made 
to obtain any evidence or to even have wit- 
nesses subpoenaed. But, sir, for what is this 
application made, and upon what is it based? 
It is based upon no urgent necessity for time, 
that justice may be done in the premises, but 
merely indicates to the Senate that time is 
desired to examine authorities, to prepare argu- 
ments, and for naught else can we discover 
that it is made. 

Sirs, we insist, as Managers on the part of 
the House of Representatives and the people, 
that no more time shall be given in this case 
than is absolutely necessary to try it; there is 


| no necessity for the extension for counsel to 


prepare on either side; none for the procure- 
ment of witnesses, as none has been asked on 
that ground. If time be now given on this ap- 
plication, perhaps when issue is joined and 


the time now extended elapses we may be met 
| by an affidavit asking more time forthe procure- 


ment of witnesses in some distant part of the 
country. In my judgment time should not be 
granted for the trial of the President of the 
United States on any different application from 
that required to give time for the trial of the 
poorest and humblest citizen in the land ; he 
should be tried by the same rules and held 
amenable to the same laws that apply to any 
other citizen. Let it not be said that no harm 
may come to the country by postponement of 
this cause. If we are correct in our charges 
against him harm may come bya postponement. 

We have charged him with intentionally vio- 
lating the law; we have charged him with 
obstructing the law. Our charges are of such 


| a character as show him to be a dangerous per- 


son to remain the Chief Magistrate of the na- 
tion, inasmuch as he, instead of administering, 
obstructs the law. It is said that time would 
be given to an ordinary criminal to prepare 
his defense. [ may be pardoned for saying 


| that we, as the Managers on the part of the 


House and the country, consider the President 
a criminal, but not an ordinary one. We 


| charge him as a criminal, and are bound to so 


| mony. 


consider him until, by the verdiet of his triers, 
he shall be acquitted of all the articles herein 
presented. The learned counsel for the re- 
spondent do not agree with us in this; nor do 
we ask the Senate to so adjudge until our 
charges are made good by competent testi- 
The course in the case of ordinary 
criminals who commit crimes or misdemeanors 
is, or may be, different from the course in this 
case. But, sir, ordinary criminals are either 
arrested and put under bonds or imprisoned, 


| that no further violations of law may be com- 


of Queen Caroline before the Parliament of || 


| any future trial, this application being granted |! 


mitted by them during the pendency of their 
trial. But, sir, in this case the President, who is 
charged with violating the law, has the same 
power to act to-day and still trample the laws 
and the Constitution under foot that he had 
the day we charged him with having committed 
these high crimes and misdemeanors; hence 
the reasons for not granting time in this case 
are stronger than could be urged in the case 
of an ordinary criminal. 
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In the one case you would give time where 
no danger might arise from — 80; but in 
this case danger to the people might arise, and 


—— 


SUPPLEMENT TO 


ciently attend, as 1 say with great respect, to 





| the position of the accused and his counsel in 


| reference to the preparation of a defense with 


hence the same reasoning does not operate in | 


this that does in the case of an ordinary crim- 
inal; and we here enter our protest against 
any extension of time whatever in this case. 


What we desire is that the replication of the | 


Managers may be filed to-morrow at one o'clock, 
and then we may be permitted to state our 
case to the Senate acting as a court of im- 
peachment, and that we may follow it up with 
the evidence, and that the counsel for the re- 
spondent may then state their defense and pro- 
duce their evidence, and that on the issue thus 
made the court may decide as to the guilt or 
innocence of the party accused. 

This is what we ask, and this is what we have 
a right to expect. I presume no man will 
doubt that if an application of this kind were 
made to a court at law, the inquiry would be: 
‘*Have you issued your subpoenas; have you 
attempted to get your witnesses; have you at- 
tempted to make any preparation to try the 
cause?’’ And if the counsel would answer that 


they had made no preparation whatever; that | 
they had issued no subpoenas; had made no | 


attempt to procure witnesses or get ready for 
the trial of the cause, but merely desired time 


for thonghtand reflection, the application would | 


certainly be denied. And against the granting 


of this, not made upon the oath of any person, | 


not signed by the President, and merely intended 
for the benefit of counsel, we, the Managers, 
in the name of the House of Representatives 
and the whole people of this Republic, do most 
solemnly protest. 


Mr. EVARTS. Mr. President, I may be 


allowed very briefly to call the attention of this | 
honorable court to the attitude of the cause | 


Other 


before them, as we conceive it to be. 


courts, except such as are called for a special | 
trial upon a special and limited authority, have | 


established regulations guarding the rights of 
defendants, either in civil or in criminal pros- 
ecutions, with established terms of court and 
well recognized and understood habits of the 
conduct of judicial business. 
of the tourse of this proceeding before this 
honorable court we have not yet arrived at a 
time when it was the duty of counsel or was at 
the charge of the accused to know or consider 
what the issues were upon which he was to 
prepare on his side or expect on the other the 
production of proofs. Beyond that, we feel 
no occasion to present by atlidavit to this hon- 
orable court a matter so completely within its 
cognizance that our time to plead was fixed so 
as to offer us but eight working days for that 
duty of counsel. 

Obedient to the orders of the court, observant, 
as we propose at all times to be, of that public 
necessity and duty which require on the part 
of the President of the United States and his 


counsel, not less than on the part of the House || 
of Representatives and its Managers, that dili- | 
gence should be used, and that we his counsel || 
should be withdrawn from all other professional | 


or personal avocations, we yet cannot recog- 
nize in the presence of this court that that is 
an answer to an application for reasonable 
time to consider and prepare, to subpeena and 
produce, in all things to arrange and in all 
things to be ready, for the actual procedure of 
the trial. 
orable Managers if this great procedure, do 
we esteem it a suflicient answer to our desire 
to be relieved from undue pressure of haste 
upou our part that equal pressure of haste may 
have been used on the other. We do not so 
understand the question of the just and orderly 
protection of public interests as that this com- 
pensation for haste required from the defend- 
ant may be demanded by equal haste being 
necessary on the part of the prosecution. 


But, beyond this, the honorable Managers | 
give us more professional credit than we are | 


entitled to when they assume to say that our 
standard of our duty and our means and our 
needs for properly performing it are necessarily 
to be measured by theirs. Nor do they sufli- 


In our estimate | 


Nor, with great respect to the hon- | 


that which is occupied by the Managers and 
by the House of Representatives in reference 


| to the explorations and the provision and the 

















preparation of the accusation and of its evi- 
dence ; for during a very considerable period, 
with the coercive power of summoning wit- 


| 


nesses and calling for papers which rightfully | 
belongs to the House of Representatives, all | 


this matter upon the one side and the other, to || 


a certain extent, may have been actually ex- 
plored by them, and, as is known, to a very 
great extent, certainly has been. 

Now, if this honorable court will give the 


counsel for the President of the United States 


due respect in regard to the position in which we 


present ourselves, due respect to our state- | 


ment, it will understand that up to this time 
the consideration of the degree and measure, 
of the means and occasions, for proof has not 
yet possibly received our practical and respon- 
sible attention, and that within the limits of 
this accusation, unless it *shall be narrowed 
more than we expect by the replication to be 
filed, there may be, there must be, a very con- 
siderable range of subjects and a very consid- 
erable variety of practical considerations that 





| which he submitted, have waited until issue 
joined before presenting this motion ; but it js 
here, and we are prepared here and now to 
| take the motion as we find it, and deal with j 
as its form and merit of substance require, 

It will be remembered that the first step 
taken by the counsel for the respondent on the 
13th instant was in violation of the precedent 
established by the cases which have been tried 
by the Senate of the United States. Looking 
into the case of Judge Chase, we find that on 
the return day of the summons he appeared 
and made application for time to answer; byt 
he did not stop at this; he coupled with his 
| motion for time to answer a request for time 

to prepare forhis trial. He supported his appli. 
cation by his solemn affidavit stating that he 


‘| could not possibly prepare his case for trial] 


before the 5th day of the succeeding March, 


|| and therefore he asked an allowance of time 


will need to come under the responsible judg- | 
ment and for the responsible action of counsel. | 

It would seem to me that we are placed thus | 
far in the attitude of a defendant in a civil or | 


in a public prosecution who upon the issue | 
joined desires time to prepare for trial. The | 


ordinary course in such a case is that as mat- 
ter of right, as matter of absolute and univer- 
sal custom, one is not required or expected to 
give any cause of actual obstruction amd diffi- 
culty in reference to a continuance to what is 
the term of the court, doubtless in most cases 
to oceur within a brief period after the issue is 
joined. This court having no such arrange- 
ment and no such possible arrangement of its 
affairs in advance, we are obliged at each stage 
of regular proceeding to ask your attention as 
to what you will provide and consider in the 
particular case is, according to the general 
nature of the procedure and the understood 
attitude of both parties to it, a just and reason- 
able proposition to be made by us as to the 
time that should be allowed for the prepara- 
tion in all respects for this trial after the issue 
shall have been joined. We do not ask any 
more time than in the interest of justice and 
duty under the actual circumstances of this 
case should be given to the poorest man in the 
country. The measure of justice.and of duty 
has no respect whatever to poverty or station. 
The actual nature of the proceeding, the actual 
circumstances of the case are to furnish the 
rule for the exercise of whatever falls within 
the discretion of the court. If during the trial, 
on the part of the Managers, it should appear 
that, by accident or by any other just excuse, 
the attendance of a proper witness on their 
part was required, it would be the duty of this 
court, in the administration of justice, to allow 


| proper time and delay for the production of 


the witness. And so, upon our part, if, fore- 
seen or unforeseen, such an occasion should 
arise, it would be a necessary duty of the court 
to take it into consideration and provide for it 
as the occasion arose. The proposition that 
we now make to the court, and, unless there is 
to be a departure from the general habit of all 
courts in such a predicament of a procedure, 
what we expect their action according to and 
upon is this: that after issue joined we should 
have a reasonable time before we should be 
considered as bound to be in the condition of 
preparation for the proceeding in the cause. 
Mr. Manager WILSON. Mr, President and 
Senators, the Managers on the part of the 
House of Representatives have determined, so 
far as may lie in their power, that this case 
shall not be taken out of the line of the prece- 
dents; therefore it is that we will resist all 
applications for unreasonable delay. The 





counsel for the respondent who has just taken | : 
\| his seat might well, in view of the remarks || He has not, in the judgment of the House o! 


| for preparation for trial until the commence. 
ment of the next session of Congress, as the 
| then session would expire on the 4th day of 
that month. 

In his application he disclosed the necessi- 
ties inducing his request, among which were 
the distances lying between the capital and 
the places where he was to ascertain the facts 
and circumstances necessary for his defense 
and to find the witnesses to support it. After 
due consideration the Senate overruled his ap- 
plication and required him to answer on the 
4th day of the succeeding February, thus allow- 
ing him, both for answer and preparation, thirty 
days instead of eleven months, as prayed for 
in his motion. And what was the result in 
that case? Why, that on the lst day of March 
succeeding, four days before the time which 
he stated in his affidavit would be required for 
him to prepare for trial, the cause had been 
| tried on such perfect preparation that it re- 
sulted in the acquittal of the respondent. The 
Senate judged better than he of the difficulties 
of his case and of the time required to overcome 
them. So in the case inion Peck, when he 
appeared on the return day of the writ, it having 
been served on him hut three days prior to the 
return, he made his joint application for time 
to answer and time to prepare for trial, and 
supported it by his solemn affidavit. He was 
granted the time he desired to prepare his 
answer when, by an adjournment of Congress, 
his case went over for trial until the next ses- 
sion. 

But we have had no such course pursued in 
this case. On the return day of the summons, 
| notwithstanding the rule of the Senate required 
on that day and at that time the filing of the 
| answer, we were met first with an application 
for forty days’ leave in which to prepare an 
answer. The honorable Senate allowed ten 
days; and now, at the expiration of that time, 
we find a most elaborate answer presented by 
the counsel fo the respondent; and in it is 
embodied the strongest argument against any 
delay in this case that has come from any 
source or is known to any person; and that is, 
that the respondent, by his answer, affirms as 
lying within his rightful powers under the Con- 
stitution, the right to do the very acts which 
we have chased ainst him at the bar of this 
Senate as criminal acts, and persists in his 
defiance of the laws and in the wickedness ot 
the course which the Representatives of the 
people have challenged. That might not bea 
weighty consideration in an ordinary case. It 
might not weigh much if, instead of the present 
respondent, we had some other officer of the 
Government charged at the bar of the Senate 
with the offenses enumerated in the articles to 
which he has this day answered. 

But in this case it is of weight, and should 
| have due consideration. Why is it of weight? 
| Because the respondent has devolved on him 
| 
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not only the duty which rests upon the citizen 
to obey the law, but also the higher duty to 
execute the law, and is clothed by the Const 
| tution of the country with the whole executive 
| power of the nation, that he may be enabled to 
| discharge faithfully the duty thus imposed. 
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Representatives, discharged this duty as his 
oath of office requires, but has disregarded the 
iow and defied its authority. For bis failure 
to discharge it, for his acts of positive trans- 
cression of the lawsof the land, he is arraigned 
at the bar of the Senate, and presenting answer, 
‘istiies the acts which make up his grave 
‘offenses, claims the right to repeat and extend 
them, and now asks for time that he may far- 
ther imperil the nation while he endeavors to 
make good his unlawful assumptions of power, 
in the meantime holding in his hands, under 
and by virtue of the Constitution, the executive 
power of the Republic. No provision having 
been made for its temporary surrender, he re- 
tains that power, disturbing the repose of the 
country and interfering with every interest of 
business and trade and commerce, by prolong- 


ing this unfortunate conflict between the two | 


departments of the Government. 

Mr. President and Senators, we feel it to be 
our most solemn duty to urge upon you, in the 
name of the Representatives of the people, and 
of the people themselves, that speedy progress 


toward a conclusion of this case which shall | 


guard the rights and the interests of opener. 
their laws and their government, and at the 


same time observe with reasonable care the | 


rights belonging tothe respondent. The pres- 
ent application for delay 1s without precedent 


in the cases heretofore tried by the Senate; | 


and were it not for the order adopted by this 
body on the 13th instant, which now must be 
regarded as a rule, this application could not 


be made, as that rule is the only thing which | 


takes this case out of the line of precedents to 
which I have referred. 
coupled with the other motion made before the 
adoption of the rule, and the whole case so far 
as respects causes of delays in this proceeding 
disclosed at the threshold. The following 
order constitutes the rule to which I refer: 


It should have been | 


“Ordered, That unless otherwise ordered by the | 
Senate for cause shown, the trial of the pending im- | 


peachment shall proceed immediately after replica- 
tion shall be filed.” 

Now, I submit that the ‘cause shown” in 
this application is not such cause as will justify 
the Senate in the exercise of a sound discre- 
tion in granting the time which has been asked 
for by the respondent to enable him to prepare 
for trial. It does not show cause of substance, 
and presents mere questions of convenience. 

Mr. HOWARD. Will the Manager please 
read that order again ? 

Mr. Manager WILSON. ‘‘ Ordered, That 
unless otherwise ordered by the Senate for 





cause shown, the trial of the pending impeach- | 


ment shall proceed immediately after replica- 
tion shall be filed.”’ 

It will be observed—the interruption sug- 
gests it to my mind—that in view of this rule 
the Senate cannot, with due regard to its own 
action, grant this extension of time, because a 
sound discretion cannot be exercised under the 
rule and upon this application until issue be 
joined between the people and their Repre- 
sentatives and the respondent, though we waive 
this objection in the interest of the economy of 
ume. But, as I have said, this application, 
considered now or at any other time, must be 
adlressed to the sound discretion of the Senate, 
and it is for us to remember that a sound dis- 
cretion acts not without rule to guide it. The 


discretion to which such motions are addressed | 


must be directed by law—'‘‘it must be gov- 
erned by rule, not by humor; it must not be 
arbitrary, vague, and fanciful, but legal and 
regular.”’ 


And I therefore deny that the application 


and the statements therein contained do or | 
can convey to the mind of this Senate that 
view of this ease which must be presented by | 
the respondent in order to justify you in saying, | 


upon the exercise of a sound discretion, tha: 
one hour’s delay should be granted ; for there 
is nothing of a substantive character affecting 
the merits of the case disclosed upon which it 
can act, 


What is the application? It is substantially 


| 
| 
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become familiar with the ease, therefore they | 
must be allowed opportunity to educate them- | 


selves in the particular matter committed to 
their charge. I apprehend that that is not 
good cause upon sack this Senate may act 
and grant the prayer of this present applica- 
tion. More than that, it will be observed that 
the respondent has been carefully kept out of 
this case on these motions. In all other cases 
in this country of which I have any knowledge, 
the respondent has asked in his own name, 
supporting his request by his affidavit, for de- 


lay of proceedings; judges summoned from | 
the bench and brought to this bar have pre- | 


sented their petitions in person, supported by | 


their solemn aflidavits, and asked upon the 
facts stated by them, covering and disclosing 
all of the features of their cases, and unfolding 
their line of defense, a reasonable time in 
which to prepare answer and to prepare for 
trial. But it is not so here; and we have to 
ask that while this case is thus kept out of the 


articles were framed long ago. 


ordinary rule and uniform practice of former. | 


cases, the Senate will regard in some degree 
the voice of the Representatives as presented 
by the Managers, and put this respondent upon 
his speedy trial, to the end that peace may be 


’ 


munications.’’ All we know of this case is 
that it refers to transactions not only here, but 
at Cleveland and St. Louis, at distant points. 
They have sent us a list of witnesses who are 
to come from these various places as to matters 
in regard to which they expect to make proof 
against us as to what was said and done at those 
places, and as yet | do not know a single wit- 
ness whom the President wants to eall in his 
defense. I know that he wants to call wit- 
nesses, but I have not yet had an opportunity 
of knowing who those witnesses are. We have 
not subpeenaed one. We do not know the 
name of any one except those who happen to 
live here whom we shall want, nor which of 
them. 

Now mark, all this time the advantage that 
the honorable Managers have had over us. As 
L understand it, and I suppose it will not be 
denied, almost every day since they have been 
engaged inthe preparation forthetrial. Their 
While we were 
engaged in preparing ouranswerthey have been, 
as | understand, most industriously engaged in 
preparing the witnesses. Day alter day wit- 


| nesses have been called before them and testi- 


restored to the country by the healing efficacy | 


of a determination of this prosecution—the | 


restoration of harmony between the two con- 
tending departments of the Government, and 
to the further end that all things may again 
move on in this land as they were accustomed 
in the times before this unfortunate conflict 
and its disturbing results occurred. There- 


fore, Senators, in the name of the House of | 


Representatives, and of the people in whose 
names they have acted in this behalf, we ask 
that this application, as it is now presented and 
considered, may be denied by the Senate. 

Mr. STANBERY. Mr. Chief Justice, on 


the 13th instant, when we entered our appear- | 
ance, and when we supposed we had nothing to | 


do but to enter our appearance and ask for 


time to answer, the honorable court made an || 


order that we should have until the 23d, this 
day, to file our answer. They gave to the 
Managers leave to file replication, without 
limiting them at all as to time, but provided 
that upon the filing of the replication the case 
should proceed to trial unless reasonable cause 
should be shown for further delay. ‘Then the 
honorable court meant us to have time to pre- 


pare for trial if we reasonably showed that it || 


was necessary. 


What has been stated to this honorable court, 
composed in a great measure of members of 
the bar, by members of the bar that | hope 
have sufficient standing with this court to have 
some credit, at least, for professional state- 
ments made upon their honor? What have 
we stated? That since we had this leave every 
hour and every moment has been occupied 
with the pleadings; not an instant lost. not a 
counsel absent. We have refused ail other 


occupation; we have devoted ourselves ex- | 


clusively to this day and night, and I am sorry 


mony taken. We have had no such power; 
we have had no such opportunity—not the 
slightest. We are here without any prepara- 
tion in the way of witnesses, without having 
had a moment to consult with our client er 
among ourselves. 

The gentlemen say that our anxiety is to pre- 
pare ourselves, whereas they are already pre- 
pared, completely prepared, so far as counsel 
need prepare themselves. 1 am very happy to 
hear that they are. 1 should be very far trom 
saying that lam equally prepared. I! have had 
no time to look to anything else except this 
necessary and all-absorbing duty which we 
have just completed. Now,if the Senate say 
we shall go on when this replication comes in, 
which, I am told, is to come in to-morrow, 
they will put mein a position that I have never 
been in before in all my practice anywhere, 
with a clientand a case and a formidable array 
against me, and yet not a witness summoned, 
not a document prepared—all unarmed and 
defenseless. 

I beg this honorable court to treat us with 
some leniency, to give us time. If you cannot 
give us all we ask give us, at least, some time 
within which, by the utmost diligence, we can 
make that preparation we deem to be useful, 


‘| and without which we are unsafe and unpre- 
Now, what has happened, Mr. Chiefuustice ? | 


pared. 
The gentlemen complain that we ought to 
have been ready on the 13th. They read 


|| against us a rule that that was the day fixed 


| for not only the appearance but the filing of 
| the answer. 


What! ‘They read out of a rule 
that old formula that has come down to us for 
five hundred years, the order to ‘‘ appear and 


answer’? —the same language which was 


| adopted atthat early time when pleadings were 


to be obliged to say two days sacred to other | 


duty. There has been not a moment's delay. 
And how has this time been occupied, Mr. 
Chief Justice? Occupied, every instant of it, 
in the preparation of this answer. Allow me 
to say to the honorable court that it was not 


until fifteen minutes before we came here that 


our document was ready. 


ore tenus and by parol, when the defendant 
was called and answered immediately. But 
even our old independent and sturdy ancestors 
would not answer on that day, although they 
were to answer by word of mouth; and we 
know that always they demanded time and 


| always had time, ‘‘ieave to imparl’’ a day 
to answer. 


Certainly it was intended on the 13th to give | 


us time not merely to prepare our answer, but 
to prepare for that still more material thing, 
the trial. And now I hope I shall obtain credit 
with the honorable court when I say that we 
have been so pressed with this duty of making 
up the issue and preparing the answer that we 


| our subsequent proceedings. 


We have preserved the same phraseology in 
The summons 
is still to a defendant ‘‘ You are hereby sum- 
moned to appear on such a day and answer ;’’ 


'| but whoever supposed he was then to file his 


answer? What lawyer that ever wrote a dec- 


| laration does not recollect the beginning of it, 


have not had an opportunity of asking the | 
President ‘‘ What witnesses will you have?’’ | 


Nay, we have been so pressed that to the com- 
munications which we have received from the 
honorable Managers in regard to admissions 


and to facilitate proof we have been obliged | 


to say, in reply, ‘‘ We have not, gentlemen, as 


that counsel have not had time to prepare and |! yet, a moment's time to consider your com- 


it 


‘* The defendant was summoned to appear and 
answer;’’ and yet every lawyer knows that the 
time for the defendant's answer has not yet 
come. Well, our answer has-been presented. 
No day has yet peremptorily been fixed for 
trial. The Senate said to us, ‘‘ You shall go 
to trial when the replication is filed, provided 
you do not show good cause.’’ ‘The cause we 
show is, may it please the honorable court, 
that we have not had one moment's time to 
prepare for trial. 
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the lips of the counsel for the accused, but 
‘deem it my duty not to proceed without the 
consent of the Senate, inasmuch as the pre- 
siding officer has already suggested to the Sen- 
ate that the Managers could not be further 
heard; in other words, could not be permitted 
to make a final reply. 
The CHIEF JUSTICE. The motion of the 
Senator from Michigan is that 


Mr. Manager BOUTWELL. Mr. President, | 


Mr. HOWARD and Mr. Manager BING- 
HAM rose. 

The CHIEF JUSTICE. 
Michigan. 

Mr. Manager BINGHAM. On the part of 
the Managers I beg to respond to what has 
just been said. 

Mr. HOWARD. I beg to call the attention 
of the President to the rules that govern the 
hody. 





a 


to prepare for trial. I take it that the counse] 
for the accused have quite as much time for onl 
preparation if this trial shall proceed to-mor. 
row as have the Managers on behalf of the . Pr 
House of Representatives, who are charged hy 
the people with duties from day to day in the 
other end of the Capitol which they are nyt 
permitted to lay aside. rh 

But, sir, I think upon the answer made here 
this day by the President of the United States, 


The Senator from 


eee 

















, yt 
Mr. Manager BINGHAM. Iwill only say | will the Chair pardon me? || unless very good cause be shown, and that. a 
that we have used but thirty-five of the min- The CHIEF JUSTICE. Certainly. || too, under the obligation of his own oath atthe eff 
utes of the time allowed us under the rule. Mr. Manager BOUTWELL. This seems to || bar of this Senate, not another, hour’s contin. Ur 
The CHIEF JUSTICE. The Chair an- |, the Managers, and to myself especially, a mat- || uance should be allowed him after the case the 
nounced at the last sitting that he would not || ter of so much moment as to whether the Man- i] shall have been put at issue. We ask leave to WI] 
undertake to restrict counsel as to number || agers are to be heard finally || suggest to the Senate that we hoped on to-mor- an 
without the further order of the Senate, the | Mr. HOWARD. Excuse me a moment. | row, by leave of the ee Representatives, sit 
rule not being very intelligible to him. He | It was not my intention to cut off debate or || to put this case at issue by filing a replication, me 
will state further that when counsel make a | discussion on the part of the Managers or the || That is all the delay we desire. The accused has offi 
motion to the court the counsel who makes the || counsel for the accused; and so [ announced. | had the opportunity for process ever since the tha 
motion bas invariably the right to close the | If there is any desire on the part of either to || 15th instant, at least. He is guilty of grave cal 
argument upon it. proceed with the discussion, I withdraw my || negligence in this behalf—I do not speak of sh 
Several Senators. Certainly. | motion to lay the order on the table. | the counsel; I speak of the accused. If he ury 
Mr. Manager BINGHAM. Mr. President. ||} Mr. Manager BINGHAM. Now, Mr. Pres- || had witnesses to subpeena why was he not dir 
with all respect touching the suggestion just || ident, if it be the pleasure ofthe Senate about it? And yet, sir, not a single summons re} 
made by the presiding officer of the Senate, || Mr. JOHNSON. I ask for the reading of || has been required by him under the rule and of 
I beg leave to remind the Senate, and I am || the twentieth rule. order of the Senate to bring to its bar a single tha 
instructed to do so by my associate Managers, | The CHIEF JUSTICE. The rule will be || witness to testify in his behalf. He totally Se 
that from time immemorial in proceedings || read. || neglects the whole issue, and comes here with is 1 
of this kind the right of the Commons in Eng- || The Secretary read rule twenty, as follows: || an attempt at a confession and avoidance of su 
land, and of the Representatives of the people || 29, All preliminary or interlocutory questions, | the matter presented by the House of Kepre- Is 
in the United States, to close the debate has || and ail motions, shall be argued for not exceeding || sentatives, and tells this Senate and tells the eas 
not been, by any rule, settled against them. || °p¢ hour on each side, unless the Senate shall by || country that he defies their power, trifling—I the 
On the contrary, in Lord Melville’s case, if | order extend the time. , ‘ | repeat it in the hearing of the Senate—trifling ; 
1 may be allowed and pardoned for making || Mr. Manager BINGHAM. We have used || with the great power which the people for wise ad 
reference to it, the last case, I believe, reported || but thirty-five minutes of our time. _ | en tones have placed in the hands of their to 
in England, Lord Erskine presiding, when the | Mr. GRIMES. What is the question? tepresentatives and their Senators in Congress Pr 
very question was made which has now been || | The CHIE JUSTICE. Do the managers | assembled. ae ; pel 
submitted by the presiding officer to the Senate, desire to proceed ? '| Why, sir, what is this power of impeachment Co 
one of the managers of the House of Com- || Mr. Manager BINGHAM. Yes, sir; with | worth if the President of the United States, set 
mons arose in his place and said that he owed |, the President’s leave. holding the whole executive power of the na- wh 
it to the Commons to protest against the im- | Mr. President and Senators: I deeply regret || tion, is permitted, when arraigned at the bar for 
memorial usage being denied to the Commons || that the counsel for the accused have made |! of the Senate in the name of all the people and liv: 
of England to be heard in reply to whatever || any intimation here that question is made or | charged with high crimes and misdemeanors, ple 
might be said on behalf of the accused at the || intended to be made by the Managers touching || in that he has violated his oath, in that he has its 
bar of the Peers. In that case the language || the entire sincerity with which they act before || violated the Constitution of the country, in it ¢ 
of the manager, Mr. Giles, was: || this tribunal. I am sure that it was furthest that he has violated the people’s laws, and are 
“** My Jords, it was not my intention to trouble your || from the purpose of my associates, as I know || attempted by his violation of the laws to lay his 
lordships with any observations upon the arguments || it was entirely foreign to any purpose of mine, || hands upon the people’s Treasury ; what is this J 


you have heard; and if I nowdo so, it is only for the | 
sake of insisting upon and aye | that right | 
nowledged | 


which the Commons contend is their ackn 
and undoubted privilege, the right of being heard 


to question for a moment their sincerity. The 
gentleman who took his seat spoke of their 
having presented this application upon their 


great defensive power reposed by the people in 
their Representatives worth if the President, 


| upon a mere statement of his counsel, is per- 











after the counsel for the defendant bas made his || honor, No man questions their honor; no mitted to postpone the further inquiry for 
observations in reply. It has been invariably ad- ; ; ; ’ : , , . 
mitted when required.”—State Trials, vol. 29, p.762; || Man who knows them will question their honor; thirty days, until he prepares to do—what’ 

_ 44 to 46 George LT. but we may be pardoned for saying that it is || Until he prepares to make good his elaborate tra 

Lord Erskine ‘responded the right of the || unusual, altogether unusual, on questions of || statement set forth in his answer, that the the 

Commons to reply was never doubted or dis- || this sort to allow continuances to be obtained || Constitution is but a cobweb in his hands, and 

puted.”’ | upon a mere point of honor! ‘The rule of the || that he defies your power to restrain him. col 

Following the suggestion of the learned gen- || Senate, which was adopted on the 13th instant, I remember very well, sir, it suggested itself gal 

tleman who has just taken his seat, I believe || isa rule well understood, and is in the lan- | to me when I heard this discussion going on, acc 

that when that utterance was made it had been || guage of the ordinary rule which obtains in || the weighty words of that great man (Chan- : 

the continued rule in England for nearly five || courts of law; that is to say, the trial shall || cellor Kent) whose luminous intellect shed al 

hundred years. || proceed upon replication filed, except, for | luster upon the jurisprudence of his country the 

In this tribunal, in the first case of impeach- || cause shown, further time be allowed. in the State of New York for more than a third the 

ment that ever was tried before the Senate of I submit that a question of this magnitude || ofa century, which he wrote down in his Com- dei 

the United States under the Constitution, (I || has never been decided upon a mere presenta- || mentaries upon the laws, and which will live the 

refer to the case of Blount,) the Senate will || tion of a statement of counsel, in this coun- || as long as our language lives, that to prevent the 

see by a reference to it that although the ac- || try or in any country. To speak more plainly, | the abuse of the executive trust— of 

cused had the affirmative of the issue, although a motion for continuance arising on a question | Bn Constitution has rendered the President, di- If 

he interposed a plea to the jurisdiction, the || of this sort, I venture to say, has never been | ee at amas aliteanennan te inaane- Pe 

argument was closed in the case by the man- || decided affirmatively upon such an issue on a | patible withthe republican theory as well as with the o 

ager of the House, Mr. Harper. (Wharton’s || mere statement of counsel. If Andrew John- || principles of retributive justice.” * * * * pr 

State Trials of the United States, pp. 314-15.) || son, the accused at this bar, has witnesses that a then, neither the sense of duty, the force of pub- | ju 

; —w ; ¢ opinion, nor the transitory nature of the seat are . 
When I rose, however, at the time the hon- | were not within the process of this court up to || sufficient to secure a faithful discharge of the execu- 

orable Senator spoke, I rose for the purpose of || this day, but whose attendance he can hope to || tive trust, but the President will use the authority of an 

making some response to the remarks last | procure if time be allowed him, he can make | ee = Ju 

made tor the accused; but as the presiding || affidavit before this tribunal that they are ma- || his career by resorting to the power of impeach- - 

officer has interposed the suggestion to the Sen- || terial and set forth in his affidavit what he ment.”—I Kent, p. 313, sec. 289. p the 

ate whether the Managers can further reply I || expects to prove by them. I concede that upon || Faithful te the duty imposed upon us by our its 

do notdeem it proper for me to proceed further || such a showing there would be something upon || oaths as the Representatives of the people, we of 

until the Senate shall pass upon this question. || which the Senate might properly act. | have interposed that remedy to arrest this no 

Mr. HOWARD. Mr. President, if the dis- || But, sir, instead of that he throws himself || man, and he comes to-day to answer, saying, the 

cussion is closed on the part of the Managers, | back upon his counsel, and they make their || ‘‘I defy your impeachment; by the executive = 

| and the counsel—— | statement here that they will require thirt | power reposed in me under the Contitution’’— a 

Mr. Manager BINGHAM. Idesire to have | days of time in which to prepare for trial. He || and I believe I quote almost the words of the = 

the question submitted. || sent these gentlemen to the bar of this tribu- || answer laid before us—‘‘by the executive al 

Mr. HOWARD. I was about to move that || nal on the 18th instant upon their honor to || power reposed in me by the Constitution, I all 

this motion be laid on the table. notify the Senate that it would require him | claim in the presence of the Senate, I claim in oa 

: Mr. Manager BINGHAM. I desire, if the || forty days to prepare an answer. Now, he || the presence of the country, the power, with- oo 

Senator from Michigan will excuse me, to be || sends them back upon their honor to notify || out challenge, let, or hinderance, to suspend the 

heard in response to what has just fallen from |i the Senate that it will require him thirty days |) every executive officer of this Government at , 
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my pleasure.” 1 venture to say before the 
enlightened bar of public opinion in America, 
hy these words incorporated in his answer, the 
President is as guilty of malfeasance and mis- 
demeanor in office as ever man was guilty of 
malfeasance or misdemeanor in office since 
nations began to be upon the earth. What! 
That he will suspend all executive officers of 
this Government at his pleasure, not by force 
of the tenure-of-oflice act, to which he him- 
self refers, and which he says is void and of no 
effect, but by force of the Constitution of the 
United States; and that, too, he adds, while 
the Senate of the United States is in session! 
What does he mean by it? Let the Senate 
answer when they come to vote on this propo- 
sition for the extension of time. Does he | 
wean by it that he will vacate the executive | 
offices und not fill them? Does he mean by it 
that your money appropriated by your laws for | 
carrying on and administering the Government 
shall remain locked in the vaults of your T’reas- 
ury, and shall not be applied as your law | 
directs? Or does he mean by it that he will 
repeat what he has already done in the presence 
of the Senate, and in violation of the laws, 
that he will remove without the consent of the | 
Senate, and he will appoint while the Senate 
is in session without its advice or consent, just 


such persons as will answer his own purposes? i} 


[s that what he means? If he does it isa very 
easy method of repealing the Constitution of 
the United States. 

The appointing power is ‘* by and with the | 
advice and consent of the Senate.’’ The power 
to fill vacancies under the Constitution isin the | 
President only as to such vacancies as may hap- 
ven during the recess of the Senate, and so the 
Constitution reads. But, according to the logic 
set out in this elaborate answer, to support 
which the President wishes thirty days of time 
for preparation, he is to vacate every execu- 
tive oflice of the United States at his own 
pleasure, in the presence of the Senate, without 


its consent while they are in session, and fill | 


itat his pleasure ad interim even while they 
are trying him. If this be permitted, and if 


his successors should follow his bad example, | 


| ask the Senate to deliberate, to consider 
whether the time would not soon come, if that 
example were persisted in and followed, that 
not a single executive office in America would 
be filled by any man *‘ by and with the advice 
and consent of the Senate;’’ but, on the con- 
trary, every such office would be filled without 
the advice or consent of the Senate. 

[ admit, sir, it isa time-honored rule of the 
common law, the growth of centuries, the 
gathered wisdom of a thousand years, that the 
accused has the right to a speedy and an im- 
partial trial. I claim that the peoplealso have 


a right to a speedy and impartial trial, and that || 


the question pending here touches in some sort 
the right of the people. In their name we 
demand here a speedy and impartial trial. If 
the President is not guilty, we ask in behalf of 


the country that he shall be declared not guilty | 


of the offenses with which he stands charged. 
If it be the judgment of the Senate that he has 
power thus to lay hands upon the Constitution 
of the country and rend it in tatters in the 
presence of its custodians, the sooner that 
judgment is pronounced the better. 

In every view of this case, in the light of the 
answer to which we have listened, I feel myself 
justified in saying that the public interests de- | 
mand that this trial shall proceed until, upon 
the solemn oath of the accused made at this bar, 
itshall appear that he cannot proceed on account 
of the absence of witnesses material to him, 
nor until he states what he expects to prove by 
them ; because I venture to say that he can 
make no showing of that sort which we are not 
ready upon the spot to meet by saying we will 
admit that the witnesses will swear to his state- 
ment, and let him have the benefit of it. Nearly 
all the testimony involved in this issue is docu- 
mentary. Much of itisofficial. Enough of it, 
I might say, is official in its character to justify 


But be that as it may, although they did not 
request us to do so, although they had no right 
to demand it of us, we have taken pains to 
notify the counsel for the accused of the wit- 
nesses that we propose to call, the witnesses we 


| have subpoenaed, so that they might prepare to 
| meet them; and it will occur to the Senate as 


| our duty as best we can. 











the trial to proceed without further inquiry into 
the facts. 





this trial progresses that they have as much 
time for preparation by the end of that day 
when the case on the part of the Government 
of the United States shall be closed as we have. 
We make no boast of any superior preparation 
in this matter. We desire simply to discharge 
We assume no supe- 
riority to the counsel, as was intimated by the 
gentleman who last spoke, [Mr. Stanbery ;] 
but we desire simply to discharge our duty here 
and to discharge it promptly and to discharge 
it faithfully, and we appeal to the Senate to 
grant us the opportunity of doing so, so that 
justice may be done between the people of the 
United States and the President, that the Con- 
stitution of the United States which he has vio- 
lated may be vindicated, and that the wrongs 
which he has committed against an outraged 
and betrayed people may be speedily redressed. 

Mr. HENDERSON. Mr. President, I pro- 
pose an order which I send to the Chair. 

The CHIEF JUSTICE. The Secretary will 
read the order. 

The Chief Clerk read as follows: 

Ordered, That the application of the counsel forthe 


|| President to be allowed thirty days to prepare for the 


trial of the impeachment be postponed until after 
replication filed. 
Mr. 


Mr. Manager BUTLER. President, I 
should like to call the attention of yourself and 
the Senate to the position in which that would 
place the Managers, and I beg to express the 
desire on the part of the Managers that this 
question of time shall be settled now. If a 
replication is needed at all, | think I can say 
for my associates that it will be the common 
and formal replication, the sie similiter of the 
profession, the simple joining issue upon this 
answer, and therefore for this purpose it may 
be considered as filed. 
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that the motion of the counsel for the accused 


do lie on the table. 

Mr. DRAKE. 
question of order. 

The CHIEF JUSTICE. 
state his question of order. 

Mr. DRAKE. That no motion to lay a 
proposition by the counsel for the defense, or 
one made by the Managers on the part of the 
prosecution, upon the table, can, under the 
rules of the Senate, be entertained, but that the 
Senate must come to a direct vote uy 
yroposition. 

The CHIEF JUSTICE. The Chair is of 
opinion that the point of order is well taken, 
and that the motion of the Senator from Mich 
igan, that the proposition of the counsel for the 
accused lie on the table, is not in order. 

Several Senators. 

Mr. JOHNSON. 
is the question ? 


The CHIEF JUSTICE. The question is on 


Mr. President, I rise to a 


The Senator will 


von the 


Question, question. 
Mr. Chief Justice, what 


| the motion of the counsel for the accused, to 
| be allowed thirty days for preparation. 


Mr. DRAKE. On that question I ask for 


_ the yeas and nays. 


The yeas and nays were ordered ; and being 
taken, resulted—yeas 12, nays 41; as follows: 
Y EAS—Messrs. Bayard, Buckalew, Davis, Dixon, 
Doolittle, Hendricks, Johnson, McCreery, Norton, 
Patterson of Tennessee, Saulsbury, and Vickers—12. 
NAYS—Messrs. Anthony, Cameron, Cattell,Chand- 
ler, Cole, Conkling, Conness, Corbett, Cragin, Drake, 
Edmunds, Ferry, Fessenden, Fowler, Frelinghuysen, 
Grimes, Harlan, Henderson, Howard, Howe, Mor- 


| gan, Morrill of Maine, Morrill of Vermont, Morton, 


We shall have to be ready at all hazards to- || 


morrow to go on with this case, with the uncer- 
tainty of having the court or the Senate—I beg 
pardon for the word ‘‘court’’—give thirty or 
more days’ time in which the counsel may be 
prepared. In other words, we shall be obliged, 
under the high sense of duty which is pressing 


| upon us, to get ready by day or by night, as the 


case may be, and then with entire uncertainty 
as to whether the Senate may or may not grant 
further time. I think I can say that upon this 


Nye, Patterson of New Hampshire, Pomeroy, Ram- 
sey, Ross, Sherman, Sprague, Stewart. Sumner, 
Thayer, ‘Tipton, Trumbull, Van Winkle, Willey, Wil- 
liams, Wilson, and Yates—4l, 

NOT VOTING—Mr. Wade—1. 


The CHIEF JUSTICE. On this question the 
yeas are 12 and the nays are 41. So the appli- 
cation for thirty days for preparation is denied. 

Mr. SHERMAN. I move that the Senate 
sitting for this purpose adjourn until to-morrow 
at one o'clock. 

Mr. EVARTS. 

Mr. SHERMAN. 
the motion. 


Mr. EVARTS. 


Mr. President—— 
Certainly. I withdraw 


I now, Mr. Chief Justice 


| and Senators, move, in behalf of the Presi- 


dent and in the name of his counsel, that he 
be allowed (upon the application which we 
have made and in which we have named thirty 
days as a reasonable time) a reasonable time 


| after the replication shall have been filed, to 


question we agree with the counsel for the || 
defense that it is better for all that it be settled | 


now. I know I speak for the Managers. I| 
speak for the House of Representatives when 
I say it is better to have this point settled now. 
Our subpeenas are out; our witnesses are being 
summoned. We want to know when to bring 
them here. Fix a day; tell us when we can 
come here certain, and we will be here. That 
is all we desire, sir; and therefore I trust gen- 
tlemen will fix at this time the hour and the 
day when this trial shall certainly proceed, the 
act of Providence preventing notwithstanding. 

The CHIEF JUSTICE. The question is on 
the order moved by the Senator from Missouri, 
[Mr. Henpersoy. 

Mr. TRUMBULL. 
nays. 

The yeas and nays were ordered ; and being 
taken, resulted—yeas 25, nays 28; as follows: 

YEAS—Messrs. Anthony, Buckalew, Cattell, Cole, 
Dixon, Doolittle, Edmunds, Fessenden, Fowler, Fre- 
linghuysen, Grimes, Henderson, Hendricks, John- 
son, McCreery, Morrill of Maine, Norton, Patterson 
of Tennessee, Ross, Saulsbury, Sherman, Sprague, 
Trumbull, Van Winkle, and Vickers—25. 

NAYS—Messrs. Bayard, Cameron, Chandler, Conk- 
ling, Conness, Corbett, Cragin, Davis, Drake, Ferry, 
Harlan, Howard, Howe, Morgan, Morrill of Vermont, 
Morton, Nye, Patterson of New Hampshire, Pome- 
roy, Ramsey, Stewart, Sumner, Thayer, Tipton, Wil- 
ley. Williams, Wilson, and Yates*28. 

Nor VOTING—Mr. Wade—1. 

So the order proposed by Mr. Henperson 
was not agreed to. 


Mr. HOWARD. 


I ask for the yeas and 


Mr. President, I now move ' 


| be now fixed by the Senate in their judgment. 


Mr. JOHNSON. What time is that? 

Mr. STANBERY. Such time as the Senate 
shall fix. 

The CHIEF JUSTICE. 
reduce his motion to writing. 

Mr. EVARTS. I will state it. I move that 
on the application we have made, in which we 
have named thirty days as a reasonable time, 
there now be allowed to the President of the 
United States and his counsel such reasonable 
time for preparation for trial, after the replica- 
tion shall have been filed, as shall now be fixed 
by the Senate. 

The CHIEF JUSTICE. The counsel will 
reduce his motion to writing. Does the Sen- 


The counsel will 


| ator from Ohio withdraw his motion to adjourn? 


Mr. SHERMAN. Yes, sir; but after the 
motion is reduced to writing I will renew it. 
Mr. JOHNSON. Mr. Chief Justice, is the 


| motion proposed to be submitted by one of the 
| counsel for the President of the United States 


before the Senate now? 
The CHIEF JUSTICE. It is not before 
the Senate until it has been reduced to writing. 
Mr. JOHNSON. I thought it had been so 


reduced. 
The CHIEF JUSTICE. 
Mr. EVARTS. It is now. 
The CHIEF JUSTICE. 


It has not. 


The Clerk will 


| report the order. 


The Chief Clerk read as follows: 


The counsel for the President now move that there 
be allowed for the preparation of the President of 
the United States for the trial, after the replication 
shall be filed and before the trial shall be required to 
preseed, such reasonable time as shall now be fixed 

y the Senate. 
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Mr. JOHNSON. Mr. Chief Justice, is itin 
order to amend that motion? 

Several Senators. No, no. 

The CHIEF JUSTICE. It is in order to 
propose an answer to it; not to amend it. 

Mr. JOHNSON. I move, then, Mr. Presi- 
dent, that ten days be allowed after filing the 
replication. 

Mr. SHERMAN. I move that the Senate 
sitting as a Court of Impeachment adjourn until 
one o'clock to-morrow, 

he motion was agreed to; and the Chief 
Justice declared the Senate sitting for the trial 
of the impeachment of Andrew Johnson ad- 
journed until to-morrow at one o'clock. 


Tvrspay, March 24, 1868. 
The Chief Justice of the United States en- 
tered the Senate Chamber at one o'clock p. m., 
escorted by Mr. Pomeroy, chairman of the 


committee heretofore appointed for the pur- , 


pose, took the chair, and directed the Ser- 


geant-at-Arms to open the court by proclama- 


tion. 

The Serceant-at-Arms. Hear ye! hear ye! 
All persons are commanded to keep silence 
while the Senate of the United States is sitting 
for the trial of the articles of impeachment 
exhibited by the House of Representatives 
against Andrew Johnson, President of the Uni- 
ted States. 

The CHIEF JUSTICE. 
read the minutes. 

The Secretary commenced to read the Jour- 
nal of yesterday's proceedings. 

Mr. JOHNSON. Mr. Chief Justice, I sub- 
mit to the Chair whether it is not advisable to 
ostpone the reading of the Journal until the 
Managers and the counsel for the accused are 
present? 

The CHIEF JUSTICE. The Sergeant- 
at-Arms informs the Chief Justice that the 
Managers are at the door; and he has directed 
the Secretary to suspend the reading of the 
minutes, 

The counsel for the respondent, Messrs. 
Stanbery, Curtis, Evarts, Nelson, and Groes- 
beck entered the Chamber and took the seats 
assigned them. 

At five minutes past one o'clock the pres- 
ence of the Managers on the part of the as 
of Representatives was announced at the door 
of the Senate Chamber by the Sergeant-at- 
Arms. 

The CHIEF JUSTICE. The Managers will 
please to take their seats within the bar. 

The Managers were conducted to the seats 
provided for them. 

The members of the House of Represent- 
atives apperer at the door, headed by Mr. 
Kk. B. Wasunvenr, chairman of the Com- 
mittee of the Whole House, and accompanied 
by the Speaker and Clerk. 

The CHIEF JUSTICE. 
now read the minutes. 

The Secretary read the Journal of the pro- 
ceedings of Monday, March 23, of the Senate 
sitting for the trial of the articles of impeach- 


The Secretary will 


The Secretary will 


tives against Andrew Johnson, President of 
the United States. 

The CHIEF JUSTICE. The Chair will 
lay before the Senate a resolution which has 
been recéived from the House of Representa- 
tives. 

The Secretary read as follows: 

In THR House OF REPRESENTATIVES, 
March 24, 1868. 

Resolved, That a message be sent to the Senate by 
the Clerk of the House, informing the Senaté that the 
House of Representatives has adopted a replication 
to the answer of the President of the United States, 
to the articles of impeachment exhibited against him, 
and that the same will be presented to the Senate by 
the Managers on the part of the House. 


Attest: EDWARD MePHERSON, 
Clerk of the House of Képresentatives. 
The CHIEF JUSTICE. The Senate will 
receive the replication of the Managers. 
Mr. Manager BOUTWELL. Mr. President 
and Senators, lam charged by the Managers 


‘TY ry AT 
SUPPLEMENT TO 
with presenting the replication which has been 
adopted by the House of Representatives: 
In tHe Hovse or REPRESENTATIVES, 
Unirep States, March 24, 1868. 


Replication by the House of Representatives || 


of the United States to the answer of An- 
drew Johnson, President of the United States, 
to the Articles of Impeachment exhibited 


against him by the House of Representatives. | 


The House of Representatives of the Uni- 
ted States have considered the several answers 
otf Andrew Johnson, President of the United 
States, to the several articles of impeachment 


| against him by them exhibited in the name of 


themselves and of all the people of the United 
States, and reserving to themselves all advan- 
tage of exception to the insufficiency of his 
answer to each and all of the several articles 
of impeachment exhibited against said Andrew 
Johnson, President of the United States, do 
deny each and every averment in said several 
answers, or either of them, which denies or 
traverses the acts, intents, crimes, or misde- 
meanors charged against said Andrew John- 


/ son in the said articles of impeachment, or 


either of them; and for replication to said 


| answer do say that said Andrew Johnson, 


President of the United States, is guilty of the 


| high crimes and misdemeanors mentioned in 


said articles, and that the House of Repre- 


| sentatives are ready to prove the same. 


SCHUYLER COLFAX, 
Speaker of the House of Representatives. 
Epwarp McPuerson, 
Clerk of the House of Representatives. 
The CHIEF JUSTICE. The replication 
will be received by the Secretary and filed. 
Mr. JOHNSON. Mr. Chief Justice, | move 
that an authenticated copy of the replication 
be furnished to the counsel of the President. 
The motion was agreed to. 
The CHIEF JUSTICE. When the Senate 


sitting as a court of impeachment adjourned 


| yesterday evening, a motion was pending on 


the part of the counsel for the President that 
such time should be allowed for preparation 


' as the Senate might please to determine, and 
thereupon the Senator trom Maryland [Mr. | 


| the President. under the articles of impeach 


JoHuNSON] submitted an order which will be 
read by the Secretary. 

The Secretary read as follows : 

Ordered, That the Senate proceed to the trial of 


ent 
exhibited against him at the expiration of ten 


| from this day, unless for causes shown to the con- 


| 


| 


trary. 


The CHIEF JUSTICE. The question is on | 


agreeing to the order. 

Mr. SUMNER. Mr. President, I send to 
the Chair an amendment, to come in im- 
mediately after the word ‘‘ Ordered,’’ being in 
the nature of a substitute. 

The CHIEF JUSTICE. The Senator from 
Massachusetts moves to strike out all after the 
word ‘* Ordered,’’ and to substitute what will 


| be read by the Secretary. 


} 
| 
| 


/ moved by the Senator from 


The Secretary read as follows: 
Now that replication has been filed, the Senate, 


te | adhering to its rule already adopted, will proceed 
ment exhibited by the House of Representa- || i 


with the trial from day to day (Sundays excepted) 
unless otherwise ordered on reason shown. 


The CHIEF JUSTICE. The question is on 
the amendment by way of substitute. 

Mr. EDMUNDS. Mr. President, I move 
that the Senate retire to consider the pending 
question. 

Mr. SUMNER and others. No; no. 

The CHIEF JUSTICE. It is méved by the 
Senator from Vermont that the Senate retire 
to consider the question arising upon the order 
aryland and the 
substitute proposed by the Senator from Mas- 
sachusetts. [Having put the question.] The 
ayes appear to have it. 


Mr. CONKLING and Mr. SUMNER called 


_ for the yeas and nays, and they were ordered ; 


and being taken#resulted—yeas 29, nays 23 ; 


as follows: 


YEAS—Messrs. Anthony, Bayard, Buckalew, Cor- 
bett, Davis, Dixon, Doolittle, Edmunds, Fessenden, 


' Fowler, Frelinghuysen, Grimes, Henderson, Hend- 


ays | 


| the yeas are 29 and the nays are 23. 


ricks, Howe, Johnson, McCreery, Morrill of Maine 
Morrill of Vermont, Morton, Norton, Patterson of 


|| New Hampshire,Patterson of Tennessee, Saulsbury 


Sprague, 
liams—29. 

NAYS—Messrs. Cameron, Cattell, Chandler, Cole 
Conkling, Conness, Cragin, Drake, Ferry, Harlan’ 
Howard, Morgan, Nye, Pomeroy, Ramsey, Ross 
Sherman, Stewart, Sumner, Thayer, Tipton, Trum. 
bull, and Wilson—23. 

NOT VOTING—Messrs. Wade and Yates—2, 


The CHIEF JUSTICE. On this question 
So the 


an Winkle, Vickers, Willey, and Wij! 


| motion is agreed to, and the Senate will retire 
for consultation. 





The Senate accordingly, at twenty-five min- 
utes past one o'clock, retired, with the Chief 
Justice, to their conference chamber. 

The Senate having been called to order in 
their conference chamber, 

The CHIEF JUSTICE stated the question 
to be on the amendment proposed by Mr. Sum- 
NER to the order submitted by Mr. Jounsoy, 

Mr. JOHNSON modified the order submitted 
by him so as to read: 

Ordered, That the Senate will commence the trial] 


of the President upon the articles of impeachment 
exhibited against him on Thursday, the 2d of April, 


Mr. WILLIAMS submitted the following 


| order: 


Ordered, That the further consideration of the re- 
spondent’s application for time be postponed until 
the Managers have opened their case and submitted 
their evidence. 

Mr. CONKLING moved to amend the order 
proposed by Mr. Jonnson, by striking out 
‘‘ Thursday, the 2d of April,’’ and inserting 
‘* Monday, the 30th of March instant.”’ 

Mr. SUMNER ealled for the yeas and nays 
on this amendment, and they were ordered; 
and being taken, resulted—yeas 28, nays 24; 


| as follows: 





| shire, Pomeroy, Ramsey, 


YEAS—Messrs. Cameron, Cattell, Chandler, Cole, 
Conkling, Conness, Cragin, Drake, Ferry, Harlan, 
Iloward, Howe, Morgan, Morrill of Maine, Morrill 
of Vermont, Morton, Nye, Patterson of New Hamp- 
Ross, Stewart, Sumner, 
Thayer, Tipton, Willey, Williams, and Wilson—28. 

NAYS—Messrs. Anthony, Bayard, Buckalew, Cor- 
bett, Davis, Dixon, Doolittle, Edmunds, Fessenden, 
Fowler, Frelinghuysen, Grimes, Henderson, Hend- 
ricks, Johnson, McCreery, Norton, Patterson of Ten- 
nessee, Saulsbury, Sherman, Sprague, Trumbull, 
Van Winkle, and Vickers—24. 

NOT VOTING—Messrs. Wade and Yates—2. 


So the amendment was agreed to. 


The CHIEF JUSTICE stated the next ques- 
tion to be upon the adoption of the order pro- 
posed by Mr. Wittiams. 

Mr. WILLIAMS called for the yeas and 
nays, and they were ordered ; and being taken, 
resulted—yeas 9, nays 42; as follows: 

YEAS—Messrs. Anthony, Chandler, Dixon, Grimes, 
Harlan, Howard, Morgan, Patterson of Tennessee, 
and Williams—9, 

NAYS—Messrs. Bayard, Buckalew, Cameron, Cat- 
tell, Cole, Conkling, Conness, Cragin, Davis, Doo- 
little, Drake, Edmunds, Ferry, Fessenden, Fowler, 
Frelinghuysen, Henderson, Hendricks, Howe, John- 
son, McCreery, Morrill of Maine, Morrill of Vermont, 
Morton, Norton, Nye, Patterson of New Hampshire, 
Pomeroy, Ramsey, Ross, Saulsbury, Sherman, 
Sprague, Stewart, Sumner, Thayer, Tipton, Trum- 
bull, Van Winkle, Vickers, Willey, and Wilson—42. 

NOT VOTING—Messrs. Corbett, Wade, and 
Yates—3, 

So the order proposed by Mr. WILLIAMS was 
not agreed to. 


The question recurring on the amendment 
proposed in the Senate Chamber by Mr. Sum- 
NER to the order submitted by Mr. Jonnsoy, 

Mr. SUMNER withdrew his amendment. 

The CHIEF JUSTICE stated the question 
to be on the order proposed by Mr. Jonnson, 
as amended, as follows: 

Ordered, That the Senate will commence the trial 
of the President upon the articles of impeachment 
exhibited against him on Monday, the 30th of March 
instant. 

Mr. HENDRICKS moved to amend the 
order by adding thereto the words, ‘‘ and pro- 
ceed therein with all convenient dispatch, un- 
der the rules of the Senate sitting upon the 
trial of an impeachment.’’ 

The amendment was adopted ; and the order, 
as amended, was agreed to. 

On motion of Mr. MORTON, the Senate 
agreed to return to the Senate Chamber. 


y 


The Senate returned to the Chamber, and 
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the Chief Jtistice resumed the Chair at twenty- 
three minutes past three o'clock p. m. 

The CHIEF JUSTICE. The Chief Justice 
is instructed to inform the counsel for the re- 
spondent that the Senate has agreed upon an 
order in response to their application, which 
will now be read. 

The Chief Clerk read as follows: 


Ordered, That the Senate will commence the trial 
of the President upon the articles of impeachment 
exhibited against him, on Monday, the 30th of March 
instant,and proceed therein with all convenient dis- 
patch, under the rules of the Senate sitting upon the 
trial of an impeachment. 

The CHIEF JUSTICE. Have the Managers 
on the part of the House anything further to 
propose ? u : 

Mr. Manager BINGHAM. Mr. President, 
we have nothing further to propose. 

The CHIEF JUSTICE. Have the counsel 
for the respondent anything to propose ? 

[ No response. ] 


Mr. Manager BUTLER. Will the President 


several propositions of fact and law upon which 
the House of Representatives will endeavor to 
sustain the cause of the people against the 
President of the United States, now pending 
at your bar. 

The high station of the accused, the novelty 


of the proceeding, the gravity of the business, 


the importance of the questions to be presented 
to your adjudication, the possible momentous 
result of the issues, each and all must plead 
for me to claim your attention for as longa 


| time as your patience may endure. 


| the world, has a nation brought before its high- 


Now, for the first time in the history of 


est tribunal its chief executive magistrate for 


|| trial and possible deposition from office upon | 
| charges of maladministration of the powers 


and duties of that office. In other times and 
in other lands it has been found that despot- 


| isms could only be tempered by assassination, 


allow me to give notice to the witnesses on the || 


art of the House of Representatives who are 
in attendance, that they must appear here at 
one o'clock on Monday, the 30th ? 

Mr. EDMUNDS. Half past twelve o’ clock. 
The rules provide for half past twelve. 

Mr. Manager BUTLER. 
o'clock on Monday, the 30th. 

Mr. WILSON. I move that the Senate sit- 
ting for the trial of this impeachment adjourn 
until Monday next at half past twelve o’elock. 

‘The motion was agreed to. 

The CHIEF JUSTICE. The Senate sitting 


until half past twelve o’clock on Monday next, 
the 30th instant. 


Monpay, March 30, 1868. 


At half past twelve o’clock p. m. the Chief 
Justice of the United States entered the Sen- 


ate Chamber, escorted by Mr. Pomeroy, chair- | 
man of the committee heretofore appointed | 


for that purpose. 

The CHIEF JUSTICE. 
Arms will open the court by proclamation. 

The SERGEANT-AT-ARMS. Hear ye! hearye! 
hear ye! All persons are commanded to keep 
silence while the Senate of the United States is 
sitting for the trial of the articles of impeach- 
ment exhibited by the House of Represent- 
atives against Andrew Johnson, President of 
the United States. 

The President’s counsel, Messrs. Stanbery, 
Curtis, Evarts, Nelson, and Groesbeck entered 
the Chamber and took the seatsassigned to them. 

At twelve o’clock and thirty-five minutes 
p. m. the Sergeant-at-Arms announced the 
presence of the Managers of the Impeachment 
on the part of the House of Representatives, 
and they were conducted to the seats assigned 
to them. 

Immediately afterward the presence of the 
members of the House of Representatives was 
announced, and the members of the Commit- 
tee of the Whole House, headed by Mr. E. B. 
Wasupcrye, of Illinois, the chairman of that 
committee, and accompanied by the Speaker 
and Clerk of the House of Representatives, en- 
tered the Senate Chamber and took the seats 
prepared for them. 

The CHIEF JUSTICE. The minutes of the 
last day’s proceedings will now be read by the 
Secretary. 

The Secretary read the proceedings of the 
Senate sitting on Tuesday, March 24, 1868, for 
the trial of Andrew Johnson, President of the 
United States. 

The CHIEF JUSTICE. Gentlemen, Man- 
agers of the House of Representatives, you will 
now proceed in support of the articles of im- 
peachment. Senators will please give their 
attention. 

Opening Argument of Mr. Butier, of Massa- 
chusetts, one of the Managers on the im- 
peachment of the President. 

Mr. President and Gentlemen of the Senate : 


The onerous duty has fallen to my fortune 
to present to you, imperfectly as I must, the 





The Sergeant-at- | 


|| itself. 


Half past. twelve | 





| 
| 
| 


and nations living under constitutional govern- 
ments even have found no mode by which to 
rid themselves of « tyrannical, imbecile, or 
faithless ruler, save by overturning the very 
foundation and framework of the Government 
And but recently, in one of the most 
civilized and powerful Governments of the 
world, from which our own institutions have 
been largely modeled, we have seen # nation 
submit for years to the rule of an insane king, 
because its constitution contained no method 
for his removal. 

Our fathers, more wisely founding our Gov- 
ernment, have provided for such and all similar 


| exigencies a conservative, effectual, and practi- 
as a court of impeachment stands adjourned || 


cal remedy by the constitutional provision that 


| the ** President, Vice President, and all civil 


|| office, oneor both. ‘These mandatory provisions 





officers of the United States shall be removed 
from office on impeachment for and conviction 
of treason, bribery, or other high crimes and 
misdemeanors.’’ The Constitution leaves noth- 
ing to implication, either as to the persons upon 
whom, or the body by whom, or the tribunal 
before which, or the offenses for which, or the 
manner in which this high power should be 
exercised ; each and all are provided for by 
express words of imperative command. 

The House of Representatives shall solely 
impeach; the Senate only shall try; and in 
case of conviction the judgment shall alone be 
removal from office and disqualification for | 


became necessary to adapt a well-known pro- | 
cedure of the mother country to the institutions 
of the theninfant Republic. Buta single inci- 
dent only of the business was left to construc- 


| tion, and that concerns the offenses or inca- | 


pacities which are the groundwork of impeach- | 
ment. This was wisely done, because human 
foresight is inadequate and human intelligence 
fails in the task of anticipating and providing 
for, by positive enactment, all the infinite gra- 


| dations of human wrong and sin by which the 


liberties of a people and the safety of a nation 
may be endangered from the imbecility, cor- 
ruption, and unhallowed ambition of its rulers. 

It may not be uninstructive to observe that 


| the framers of the Constitution, while engaged 


in their glorious and, I trust, ever-enduring 


| work, had their attention aroused and their 


| minds quickened most signally upon this very 


topic. In the previous year only Mr. Burke, 


| from his place in the House of Commons in 


| England, had preferred charges for impeach- 
| ment against Warren Hastings, and three days 


before our convention sat he was impeached at 
the bar of the House of Lords for misbehavior 
in office as the ruler of a people whose num- 
bers were counted by millions. The mails 


| were then bringing across the Atlantic, week by 
week, the eloquent accusations of Burke, the 


orgeous and burning denunciations of Sheri- 
an, in behalf of the oppressed people of India, | 


| against one who had wielded over them more 


than regal power. May it not have been that 
the trial then in progress was the determining 
cause why the framers of the Constitution left 
the description of offenses because of which 
the conduct of an officer might be inquired of 
to be defined by the laws and usages of Par- 
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mother country, with which our fathers were 
as familiar as we are with our own ? 

In the light, therefore, of these precedents, 
he question arises, What are impeachable 
offenses under the provisions of our Constitu- 
tion? 

To analyze, to comnare, to reconcile these 
precedents is a work rather for the closet than 
the forum. In order, therefore, to spare your 
attention, I have preferred to state the result 
to which I have arrived, and that you may see 
the authorities and discussions, both in this 
country and in England, from which we deduce 
our propositions, so far as applicable to this 
case, | pray leave to lay before you, at the close 
of my argument, a brief of all the precedents 
and anthorities upon this subject in both coun 
tries, for which I am indebted to the exhaustive 
and learned labors of my triend, Hon. WittiaM 


| Lawrence, of Ohio, member of the Judiciary 
| Committee of the House of Representatives, 


in which I fully coneur and which I adopt. 
We define, therefore, an impeachable high 


| erime or misdemeanor to be one in ifs nature 
or consequences subversive of some fundamental 


| consist of a violation of the Constitution, ¢ 


or essential principle of government or high! 
prejudicial to the public interest, and this may 


j 


| law, of an official oath, or of duty, by an act 


committed or omitted, or, without violating a 
positive law, by the abuse of discretionary 


| powers from improper motives, or for any 


improper purpose. 
he first eriticism which will strike the mind 
on a Cursory examination of this definition ts 


that some of the enumerated acts are not 


| within the common-law definition of crimes. 
| It is but common learning that in the English 


precedents the words ‘thigh crimes and mis 
demeanors’’ are universally used; but any mal- 


| versation in office highly prejudicial to the 


public interest, or subversive of some funda- 
mental principle of government by which the 
safety of a people may be in danger, is a high 
crime against the nation, as the term is used 
in parliamentary law. 

Hallam, in his Constitutional History of 
England, certainly deduces this doctrine from 


| the precedents, and especially Lord Danby, 


vase 14, State Trials, 600, of which he says: 


“The Commons, in impeaching Lord Danby, went 
& great way toward establishing the principle that 
no minister can shelter himself behind the throne by 
sleading obedience to the orders of his sovereign. 
le is answerable for the justice, the honesty, the 
utility of all measures emanating trom the erown, as 
well as for their dega/ity; and thus the executive 
administration is, or ought to be, subordinate in all 
great matters of policy to the superintendence and 
virtual control of the two Houses of Parliament.” 


Mr. Christian, in his notes to the Commenta- 
ries of Blackstone, explains the collocation and 
use of the words ‘* high crimes and misdemean- 


ors’’ by saying: 


“When the words‘ bigh crimes and misdemeanors, 
are used in prosecutions by impeachment the words 
‘high crimes’ have no definite signification, but aro 


used merely to give greater solemnity to the charge.” 


liament as found in the precedents of the |. 


A like interpretation must have been given 
by the framers of the Constitution, because a 
like definition to ours was in the mind of Mr. 
Madison, to whom more than to any other we are 
indebted for the phraseology of our Constitu- 
tion, for, in the First Congress, when discuss- 
ing the power to remove an officer by the 
President, which is one of the very material 
questions before the Senate at this moment, he 
uses the following words: 

“The danger consists mainly in this: that the Pres- 
ident can displace from office a man whose merits 
require he should be continued in it. In the first 
place, hawill be impeachable by the House for such 
an act of maladministration, for I contend that the 
wanton removal of meritorious officers would subject 
him to impeachwent and removal from his own high 
trust.” 

Strengthening this view, we find that within 
ten years afterward impeachment was applied 
by the very men who framed the Constitution 
to the acts of public officers which under no 
common-law definition could be justly called 
crimes or misdemeanors, either high or low. 
Leaving, however, the correctness of our prop- 
osition to be sustained by the authorities we 
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furnish, we are naturally brought to the con- 
sideration of the method of the procedure and 
the nature of the proceedings in cases of_im- 
peachment, and the character and powers of 
the tribunal by which high crimes and misde- 
meanors are to be adjudged or determined. 

One of the important questions which meets 
us at the outset is: is this proceeding a trial, 
as that term is understood so far as relates to 
the rights and duties of a court and jury upon 
an indictment for crime? Is it not rather more 
in the nature of an inquest of ofhce ? 


The Constitution seems to have determined 


it to be the latter, because, under its provis- 
ions, the right to retain and hold office is the 
only subject that can be finally adjudicated ; 


all preliminary inquiry being carried on solely || 


to determine that question, and that alone. 

All investigations of fact are, in some sense, 
trials, but not in the sense in which the word 
is used Ly courts. 

Again, as a correlative question : 

Is this body, now sitting to determine the 
accusation of the House of Representatives 
against the President of the United States, the 
Senate of the United States or a court? 

I trust, Mr. President and Senators, I may 
be pardoned for making some suggestions upon 
these topics, because to us it seems these are 
questions not of forms, but of substance. If 
this body here is a court in any manner as 
contradistinguished from the Senate, then we 
agree that many, if not all, the analogies of the 
procedures of courts must obtain; that the 
common-law incidents of a trial in court must 
have place; that you may be bound in your 
proceedings and adjudication by the rules and 
precedents of the common or statute law; that 
the interest, bias, or preconceived opinions or 
atlinities to the party of the judges may be 


open to inguiry, and even the rules of order | 


and precedents in courts should have effect; 
that.the Managers of the Llouse of Representa- 
tives must conform to those rules as they would 
be applicable to publie or private prosecutors 
of ecriine in courts, and that the accused may 


claim the benefit of the rule in criminal cases, || 


that he may only be convicted when the evi- 
dence makes the fact clear beyond reasonable 
doubt, instead of by a preponderance of the 
evidence, 

We claim, and respectfully insist, that this 
tribunal has none of the attributes of a judi- 
cial court as they are commonly scuba and 
understood. Of course this question must be 
largely determined by the express provisions 
of the Constitution, and in it there is no word, 
as is well known to you, Senators, which gives 
the slightest coloring to the idea that this is a 
court, save that in the trial of this particular 


respondent the Chief Justice of the Supreme | 
But even this provision | 
can have no determining effect upon the ques- | 
tion, because is not this the same tribunal in | 


Court must preside. 


all its powers, incidents, and duties, when other 
civil officers are brought to its bar for trial, 


when the Vice President (not a judicial officer) | 


must preside? Can it be contended for a mo- 
ment that this isthe Senate of the United States 
when sitting on the trial of all other officers, 
and a court only when the President is at the 
bar, solely because in this case the Constitu- 
tion has designated the Chief Justice as the 
presiding oflicer? 

(he fact that Senators are sitting for this 
purpose on oath or affirmation does not influ- 
ence the argument, because it is well under- 
stood that that was but a substitute for the 
obligation of honor under which; by the the- 
ory of the British constitution, the peers of 
England were supposed to sit in like cases. 


A peer of England makes answer in a court | 
of chancery upon honor when a common per- | 


son must answer upon oath. But our fathers, 
sweeping away all distinctions of caste, re- 
quired every man alike, acting in a solemn 
proceeding like this, to take an oath. Our 
Constitution holds all good men alike honor- 
able and entitled to honor. 

‘The idea that this tribunal wasa court seems 
to have crept in because of the analogy to 


SUPPLEMENT TO 


| similar proceedings in trials before the House 
| of Lords. 

Analogies have ever been found deceptive 
and illusory. Before such analogy is invoked 
we must not forget that the Houses of Parlia- 
ment at first, and latterly the House of Lords, 
claimed and exercised jurisdiction over all 
crimes, even where the punishment extended 
to life and limb. By express provision of our 
Constitution all sych jurisdiction is taken from 
the Senate and ‘‘ the judicial power of the 
United States is vested in one Supreme Court 
and such inferior courts as from time to time 
Congress may ordain and establish,’’ 

We suggest, therefore, that we are in the 
presence of the Senate of the United States, 
convened as a constitutional tribunal, to in- 
quire into and determine whether Andrew John- 
son, because of malversation in office, is longer 
fit to retain the office of President of the United 
States, or hereatter to hold any office of honor 
or profit. 

I respectfully submit that thus far your mode 
| of proceeding has no analogy to that of a court. 

You issue a summons to give the respondent 

notice of the case pending against him. You 
| do not sequester his person—you do not require 
| his personal appearance even; you proceed 
| against him and will go on to determine his 
' cause in his absence, and make the final order 

therein. How different is each step from those 
| of ordinary criminal procedure. 
A constitutional tribunal solely, you are 


which may limit your constitutional preroga- 
| tive. You consult no precedents save those 


bound by no law, either statute or common, | 





they were nevertheless persons alfle in the law 
to pass upon any trial, and not to be challenged 


| therefor, but at the prince’s pleasure.”’ 


Again, on the trial of Earls of Essex and 


| Southampton (ibid., 1 State Trials, p. 1335) 


| for high treason. before all the justices of Eng. 


land, A. D. 1600, the Earl of Essex desired 
to know of my Lord Chief Justice whether he 
might challenge any of the peers orno. Where. 
unto the Lord Chief Justice answered ‘ No,” 

Again, in Lord Audley’s case (ibid., 3 State 
Trials, p. 402, A. D., 1631) it was questioned 
whether a peer might challenge his peers, as 


| in the case of common jurats. It was answered 


by all the judges, after consultation, ‘‘ he might 
not.’’? [This case is of more value because it 


| was an indictment for being accessory to rape 
| upon his own wife, and had no political influ- 


| ence in it whatever. ] 


| of the law and custom of parliamentary bodies. | 


| You are a law unto yourselves, bound only by 

| the natural principles of equity and justice, 

, and that salus populi suprema est lex. 

|  Uponthese principles and parliamentary law 
no judges can aid you, and, indeed, in late years 


ment, declined to speak to a question of par- 
liamentary law, even at the request of the 
House of Peers, although they attended on 
them in their robes of office. 

Nearly five hundred years ago, in 1388, the 
House of Lords resolved, in the case of Belk- 
nap and the other judges, ‘*That these matters. 
when brought betore them, shall be discussed 
and adjudged by the course of Parliament, and 
not by the civil law, nor by the common law 
of the land used in other inferior courts.”’ 

And that resolution, which was in contra- 
vention of the opinion of all the judges of 


Richard II, remains the unquestioned law of 
England to this day. 


of ordinary legal proceedings, and showing that 
it is aSenate only, is, thatthere can be no right 
of challenge by either party to any of its mem- 
|| bers for favor or malice, aflinity, or interest. 
‘| This has been held from the earliest times in 
| Parliament even when that was the high court 
of judicature of the realm sitting to punish all 
crimes against the peace. 

In the case of the Duke of Somerset, (1 
Howell's State ‘Trials, page 521,) as early as 
1651, it was held that the Duke of Northum- 
berland and the Marquis of Northampton and 
| the Earl of Pembroke, for an attempt upon 
| whose lives Somerset was on trial, should sit 
in judgment upon him against the objection of 
| the accused because ‘‘a peer of the realm 
might not be challenged.”’ 

Again, the Duke of Northumberland, (ibid., 
1 State Trials, p. 765,) Marquis of North- 


of the Lord High Steward of England, one of 
the prisoners inquired whether any such per- 
sons as were equally culpable in that crime, 
and those by whose letters and commandments 
he was directed in all his doings, might be his 
judges, or pass upon his trial at his death. It 
| was answered that, *‘ If any were as deeply to 

be touched as himself in that case, yet as long 
ii as no attainder of record were against them, 


| the judges of England in the trial of impeach- | 


England, and against the remonstrance of | 


Another determining quality of this tribunal, 
distinguishing it from a court and the analogies 


ampton, and Karl of Warwick, being on trial || 
for their lives, A. D. 1553, before the court || 


The same point was 
ruled in the Countess of Essex’s case, on trial 
for treason. (Moore’s Reports, 621.) 

In the Karl of Portland’s case, A. D. 1701, 
(ibid., State Trials, p. 288,) the Commons 
objected that Lord Sommers, the Earl of Ox. 
ford, and Lord Halifax, who had been im- 

eached by the Commons before the House of 
sords for being concerned in the same acts for 


| which Portland was being brought to trial, 





/* “Wh 


voted and acted with the House of Lords in 
the preliminary proceedings of said trial, and 
were upon a committee of conference in rela- 
tion thereto. But the lords after discussion 
solemnly resolved ‘‘that no lord of Parliament, 
impeached of high crimes and misdemeanors, 
can be precluded from voting on-any occasion, 
except on his own trial.’’ 

In the trial of Lord Viscount Melville, A. D. 
1806, (ibid., 29 State Trials, p. 1898,) some ob- 
servations having been made as to the possible 
bias of some portion of the peers, (by the 
counsel for defendant,) Mr. Whitebread, one 
of the managers on the part of the Commons, 
answered as follows: 

“My lords, as to your own court, something has 
been thrown out about the possibility of a challenge. 
Upon such a subject it will not be necessary to sa) 
more than this, which has been admitted: that an 
order was given by the House of Commons to prose- 
cute Lord Melville in a court of law where he woul 
have the right to challenge his jurors.” * - 

at did the nobie viscount then do by the 
means of one of his friends?” > ‘4 - 
‘From the mouth of that learned gentleman came at 
last the successful motion: ‘that Henry, Viscount ot 
Melville, be impeached of high crimes and misde- 
meanors.’ I am justified, then, in saying that he 
is here by his own option.” A SS ae 
my lords, a challenge to yourlordships! Is not every 
individual peer the guardian of his own honor? 


In the trial of Warren Hastings the same 


| point was ruled, or, more properly speaking, 


taken for granted, for of the more than one 


| hundred and seventy peers who commenced 


the trial but twenty-nine sat and pronounced 
the verdict at the close, and some of those 
were peers created since the trial began, and 
had not heard either the opening or much of 


| the evidence; and during the trial there had 


| been by death, succession, and creation, more 
| than one hundred and eighty changes in the 
| House of Peers, who were his judges. 


We have abundant authority also on this 
point in our own country. 

In the case of Judge Pickering, who was 
tried in March, 1804, for drunkenness in office, 
although undefended in form, yet he had all 
his rights preserved. 

This trial being postponed a session, three 
Senators—Samuel Smith of Maryland, Israel 
Smith of Vermont, and John Smith of New 
York—who had all been members of the House 


of Representatives, and there voted in favor 


of impeaching Judge Pickering, were Senators 
when his trial came off. 

Mr. Smith, of New York, raised the ques: 
tion, by asking to beexcused from voting. Mr. 
Smith, of Maryland, declared ‘‘ he would not 


| be influenced from his duty by any false deli- 


cacy; that he, for his part, felt no delicacy 
upon the subject; the vote he had given in the 
other House to impeach Judge Pickering would 
have no influence upon him in the court; bis 
constituents had a right to his vote, and le 
would not by any act of his deprive, or consent 
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to deprive, them of that right, but would claim 
and exercise it upon this as upon every other 
question that might be submitted to the Senate 
while he had the honor of a seat.” 

A yote being had upon the question, it was 
determined that these gentlemen should sit and 
yote on the trial. This passed in the affirma- 
tive by a vote of 19 to 7, and all the gentlemen 
cat and voted on every question during the 
trial. 

On the trial of Samuel Chase before the 


Senate of the United States no challenge was | 


attempted, although the case was decided by 
an almost strict party vote in high party times, 
and doubtless many of the Senators had formed 
and expressed opinions upon his conduct. 
[hat arbitrary judge, but learned lawyer, 
knew too much to attempt any such futile 
movement as a challenge to a Senator. Cer- 
tain it is that the proprieties of the occasion 


were not marred by the worse than anomalous | 


proceeding of the challenge of one Senator to 


another, especially before the defendant had || 


ap} eared. 


Nor did the managers exercise the right of | 


challenge, although Senators Smith and Mitch- 
ell, of New York, were members of the Senate 
on the trial and voted not guilty on every ar- 
ticle, who had been members of the House 
when the articles were found, and had there 
voted steadily against the whole proceeding. 


Judge Peck’s case, which was tried in 183], | 


affords another instance in point. 
The conduct of Judge Peck had been the 
subject of much animadversion and comment 


by the public, and had been for four years | 
pending before the Congress of the United | 
It was | 
not possible but that many of the Senate had | 


States before it finally came to trial. 


both formed and expressed opinions upon 
Peck’s proceedings, and yet it never occurred 
to that good lawyer to make objection to his 
triers. Nor did the managers challenge, al- 
though Webster, of Massachusetts, was a mem- 
ber of the committee of the House of Repre- 
sentatives to whom the petition forimpeachment 





was referred, and which, after examination, | 


reported thereon ‘“‘leave to withdraw,’’ and 


Sprague, of Maine, voted against the proceed- | 


ings of the Honse, while Livingston, of Louis- | 


lana, voted for them. All of these gentlemen 
sat upon the trial, and voted as they did in the 
House. 

A very remarkable and instructive case was 
that of Judge Addison, of Pennsylvania, in 
1804. 
ment were framed, the trial was postponed to 
another session of the Legislature. Meanwhile 
three members of the House of Representatives, 
who had voted for the articles of impeachment, 
were elected to the Senate and became the 


triers of the artieles of impeachment of which | 
they had solemnly voted the respondent to be | 


guilty. To their sitting on the trial Judge 
Addison objected, but after an exhaustive 
argument his objection was overruled—17 to 6. 
Two of the minority were the gentlemen who 
had voted him guilty, and who themselves 
objected to sitting on the trial. 

rhus stands the case upon authority. 
does it stand upon principle ? 

In a conference held in 1691, between the 
Lords and Commons, on a proposition to limit 
the number of judges, the Lords made answer : 


How 


That in the case of impeachments, which are the 
froans of the people, and for the highest crimes, and 
carry with them a greater supposition of guilt than 
any other accusation, there all the lords must judge.” 

There have been many instances in England 
where this necessity, that no peer be excused 
from sitting on such trials, has produced curi- 
ous results, 
of brothers, fathers upon the trials of sons and 
daughters, uncles upon the trials of nephews 
and nieces; no excuse being admitted. 

One, and a most peculiar and painful in- 
stance, will suffice upon this point to illustrate 
the strength of the rule. In the trial of Anne 
sullen, the wife of one sovereign of England 
and the mother of another, her father, Lord 


Rochefort, and ber uncle, the Duke of Norfolk, || 


There, alter the articles of impeach- | 


Brothers have sat upon the trials | 





sat as judges and voted guilty, although one of 
the charges against the daughter and niece was 
a criminal intimacy with her brother, the son 
and nephew of the judges. 

It would seem impossible that in a proceed- 


_ ing before such a tribunal so constituted there 








| ter to such meeting, containing, among other 
things, statements like the following: | 


could be a challenge, because, as the number 
of triers is limited by law, and asthere are not 
now, and never have been, any provisions, 
either in England or in this country, for sub- 
stituting another for the challenged party, asa 
talesman is substituted in a jury, the accused 
might escape punishment altogether by chal- 
lenging a sufficient number to prevent a quo- 
rum, or the accuser might oppress the respond- 
ent by challenging all persons favorable to him 
until the necessary unanimity for conviction 
was secured. 

This proceeding being but an inquest of 
office, and, except in a few rare instances, | 
always partaking, more or less, of political con- 
siderations, and requiring to be discussed, before 
presentation to the triers, by the coirdinate 
branch of the Legislature, it is impossible that 
Senators should not have opinions and convic- | 
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ful to duty. With my best thanks for the honor you 
have done me by your invitation, and regretting that 
it is not In my power to accept it, 

I remain, with regard, your obedient servant, 

REVERDY JOHNSON. 

We should have as much right to expect his 
vote on a clearly-proven case of guilty as had 
King Henry VIII to hope for the vote of her 
father against his wife. He got it. 

King Henry knew the strength of his case, 
and we know the strength of ours against this 
respondent. 

If it be said that this is an infelicity, it is a 
sufficient and decisive answer that it is the in 
felicity of a precise constitutional provision, 
which provides that the Senate shall have the 
sole power to try impeachments, and the only 
security against bias or prejudice on the part 
of any Senator is, that two thirds of the Sena- 
tors present are necessary for conviction. 

To this rule there is but one possible excep 


| tion, founded on both reason and authority, 


tions upon the subject-matter more or less de- || 


cidedly formed before the case reaches them. 
If, therefore, challenges could be allowed be- 
vause of such opinions, as in the case of jurors, | 
no trial could go forward, because every intel- 


ligent Senator could be objected to upon one || 


side or the other. 

I should have hardly dared to trouble the | 
Senate with such minuteness of citation and 
argument upon this point, were it not that cer- 
tain persons and papers outside of this body, 
by sophistries drawn from the analogies of the 
proceedings in courts before juries. have en- | 
deavored, in advance, to prejudice the public 


| mind, but little instructed in this topi:, because 


of the infrequency of impeachments, against 
the legal validity and propriety of the proceed- 
ings upon this trial. 

I may be permitted, without offense, further 
to state that these and similar reasons have 
prevented the Managers from objecting by 
challenge or otherwise to the competency of 
one of the triers of near aflinity to the accused. 


that a Senator may not be a judge in his own 
case. 

I have thought it necessary to determine the 
nature and attributes of the tribunal before 
we attend to the scope and meaning of the 
accusation before it. 

The first eight articies set out in several dis- 
dinct forms the acts of the respondent in remov- 
ing Mr. Stanton from office, and appointing Mr. 
Thomas ad interim, differing in legal effect in 
the purposes for which and the intent with 
which either or both of the acts were done, 
and the legal daties and rights infringed and 
the acts of Congress violated in so doing. 

All the articles allege these acts to be in 
contravention of his oath of office, and in dis- 
regard of the duties thereof. 

If they are so, however, the President might 
have the power to do them under the law; still, 


| being so done, they are acts of official miscon- 


We believe it is his right, nay, his duty to the || 


State he represents, to sit upon the trial as he 
would upon any other matter which should | 
come before the Senate. His seat and vote 
belong to his constituents, and not to himself, 
to be used according to his best judgment upon 
every grave matter that comes before the Senate. 
Again,as political considerations are involved | 
in this trial, raising questions of interest to the 
constituents of every Senator, it is his right and 
duty to express himself as fully and freely upon 
such questions as upon any other, even to 
express a belief in the guilt or innocence.of the 
accused, or to say he will sustain him in the 
course he is taking, although he so says after 
accusation brought. Let me illustrate. 
pose that after this impeachment had been voted 
by the House of Representatives the constituents 
of any Senator had called a public meeting to 
sustain the President against what they were | 
pleased to term the ‘‘ tyrannical acts of Con- 


gress toward him in impeaching him,’’ and 
should call upon their Senator to attend and 


take part in such meeting, | do not conceive 
that it would or ought to be legally objected 
against him as a disqualification to sit upon this 
trial, upon the principles I have stated, if he 
should attend the meeting or favor the object, 


| or if his engagements in the Senate prevented 


his leaving. I have not been able to find any 
legal objection in the books to his writing a let- 


Senate Cuamper, February 24, 1868. 


GENTLEMEN: My public and professional engage- 
ments will be such on the 4th of March that [am 
reluctantly compelled to decline your invitation to 
be present and address the meeting to be held in our | 
city on that day. * . * - . ° * 

That the President of the United States hassincerely 
endeavored to preserve these (our free institutions) 
from violation 1 have no doubt, and I have, there- 


| fore, throughout the unfortunate difference of opinion 


between him and Congress, sustained him. And this 
I shall continue to do as long as he shail prove faith- | 


Sup- || 


duct, and, as we have seen, impeachable. 

The President has the legal power to do 
many acts which, if done in disregard of his 
duty, or for improper purposes, then the exer- 
cise of that power is an official misdemeanor. 

Ex. gr.: he has the power of pardon ; if ex- 
ercised in a given case for a corrupt motive, as 


| for the payment of money, or wantonly par- 


doning all criminals, it would be a misdemeanor. 
Examples might be multiplied indefinitely. 
Article first, stripped of legal verbiage, al- 
leges that, having suspended Mr. Stanton and 
reported the same to the Senate, which refused 
to concur in the suspension, and Stanton hav- 


| ing rightfully resumed the duties of his office, 


the respondent, with knowledge of the facts, 


issued an order which is recited for Stanton’s 


removal, with intent to violate the act of March 
2, 1867, to regulate the tenure of certain civil 
offices, and with the further intent to remove 


| Stanton from the office of Secretary of War, 


then in the lawful discharge of its duties, in 
contravention of said act. without the advice 


'and consent of the Senate, and against the 


Constitution of the United States. 

Article two charges that the President, with- 
out authority of law, on the 21st of February, 
1868, issued letter of authority to Lorenzo 
Thomas to act as Secretary of War ad interim, 
the Senate being in session, in violation of the 


| tenure-of-office act, and with intent to violate 


it and the Constitution, there being no vacancy 


| in the office of Secretary of War. 


Article three alleges the same act as done 
without authority of law, and alleges an intent 
to violate the Constitution. 

Article four charges that the President con- 
spired with Lorenzo Thomas and divers other 
persons, with intent, by intimidation and 


| threats, to prevent Mr. Stanton from holding the 


office of Secretary of War, in violation of the 
Constitution and of the act of July 31, 1861. 
Article five charges the same conspiracy with 


| Thomas to prevent Mr. Stanton’s holding his 


office, and thereby to prevent the execution of 
the civil-tenure act. 
Article six charges that the President con- 


_spired with Thomas to seize and possess the 


property under the control of the War Depart- 
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ment by force, in contravention of the act of || in the President and the Senate jointly, either 


July 31, 1861, and with intent to disregard the 
civil tenure-of-office act. 

Article seven charges the same conspiracy, 
with intent only to violate the civil tenure-of- 
office act. 

Articles three, four, five, six and seven, may 
all be considered together, as to the proof to 
support them, 

It will be shown that, having removed Stan- 
ton and appointed Thomas, the President sent 
‘Thomas to the War Otlice to obtain possession ; 
that having been met by Stanton with a denial 
of his rights, Thomas retired, and after con- 
sultation with the President Thomas asserted 


his purpose to take possession of the War Office | 
by force, making his boast in several public | 


places of his intentions so to do, but was pre- 


vented by being promptly arrested by process | 


froin the court. 

this will be shown by the evidence of Hon. 
Mr. Van Horn, a member of the House, who 
was present when the demand for possession 
of the War Office was made by General Thomas, 
already made public. 


_ SUPPLEMENT TO | 








in part or whole.’’ 

‘This, then, is the plain and inevitable issue 
before the Senate and the American people: 

Has the President, under the Constitution, 
the more than kingly prerogative at will to re- 
move from oflice and suspend from ollice indefi- 
nitely, allexecutive oflicers of the United States, 
either civil, military, or naval, at any and all 
times, and fill the vacancies with creatures of 
his own appointment, for his own purposes, 
without any restraint whatever, or possibility 
of restraint by the Senate or by Congress 
through laws duly enacted? 

The House of Representatives, in behalf of 
the people, join this issue by aflirming that the 


exercise of such powers is a high misdemeanor | 
| in office. 
If the aflirmative is maintained by the re- | 


spondent, then, so far as the first eight articles 
are concerned—unless such corrupt purposes 


are shown as will of themselves make the exer- | 


cise of a legal power a crime—the respondent 


| must go, and ought to go quit and free. 


By the testimony of Hon. Mr. Burveian, | 


who, afier that, in the evening of the 21st of 
February, was told by Thomas that he intended 
to take possession of the War Office by force 
the following morning, and invited him up to 
see the performance. Mr. Bur.eicu attended, 
but the act did not come off, for Thomas had 
been arrested and held to bail. 

By Thomas boasting at Willard’s Hotel on 
the same evening that he should call on Gen- 
eral Grant for military force to put him in pos- 
session of the office, and he did not see how 
Grant could refuse it. 

Article eight charges that the appointment 
of Thomas was made for the purpose of get- 
ting control of the disbursement of moneys 
appropriated for the military service and De- 
partment of War. 

In addition to the proof already adduced it 


will be shown that, after the appointment of || 
a 
Thomas, which must have been known to the | 


members of his Cabinet, the President caused 
a formal notice to be served on the Secretary 
of the Treasury to the end that the Secretary 
might auswer the requisitions for money of 
‘Thomas, and this was only prevented by the 
firmuess with which Stanton retained posses- 
sion of the booksand papers of the War Office. 

li will be seen that every fact charged in 
article one is admitted by the answer of the 
respondent; the tmtent is also, admitted as 
charged; that is to say, to set aside the civil 
tenure-of-oflice act, and to remove Mr. Stan- 
tou from the office of the Secretary for the 
Department of War without the advice and 
equsent of the Senate, and, if not justified, 
contrary to the provisions of the Constitution 
itself, 

The only question remaining is, does the 
respondent justify himself by the Constitution 
and laws? 

On this he avers, that by the Constitution 
there is ‘*conferred onthe President, asa part 
of the executive power, the power at any and 
all times of removing from office all executive 
officers for cause, to be judged of by the Presi- 
dent alone, and that he verily believes that the 
executive power of removal from office con- 
fided to him by the Constitution, as aforesaid, 
includes the power of suspension from office 
indefinitely.”’ 

Now, these offices so vacated must be filled 
temporarily, at least, by his appointment, be- 


‘Therefore, by these articles and the answers | 
thereto, the momentous question, here and | 


new, is raised whether the presidential office 
itself (if it has the prerogatives and power 
claimed for it) ought, in fact, to exist as a 
part of the coustiiutional government of a free 
people, while by the last three articles the sim- 
pler and less important inquiry is to be determ- 


/ ined, whether Andrew Johnson has so con- 


ducted himself that he ought longer to hold 
any constitutional office whatever. 
sinks to merited insignificance compared with 
the grandeur of the tormer. 

If that is sustained, then a right and power 
hitherto unclaimed and unknown to the people 


The latter | 


of the country is ingrafted on the Constitution, | 


most alarming in its extent, most corrupting 
in its influence, most dangerous in its tend- 


encies, and most tyrannical in its exercise. 


Whoever, therefore, votes ‘‘ not guilfy’’ on 
these articles votes to enchain our free pntitu- 
tions, and to prostrate them at the feet of any 
man who, being President, may choose to con- 


i! trol them. 


For this most stupendous and unlimited pre- 
rogative the respondent cites no line and ad- 
duces no word of constitutional enactment; 


| indeed he could not, for the only mention of 


removal from office in thesConstitution is as a 
part of the judgment in case of impeachment, 
and the only power of appointment is by nom- 


|| ination to the Senate of oflicers to be appointed 


_ by their advice and consent, save a qualified 


and limited power of appointment by the Presi- 


| dent when the Senate is notinsession. Whence, 
then, does the respondent by his answer, claim | 


cause government must go on; there can be | 


no interregnum in the execution of the laws in 


an organized Government; he claims, there- | 
fore, of necessity, the right to fill their places | 


with appointments of his choice, and that this 


power cannot be restrained or limited in any | 


degree by any law of Congress, because, he 
avers, ‘‘ that the power was conferred. and the 
duty of exercising it in fit cases was imposed 
on the President by the Constitution of the 
United States, and that the President could 
not be deprived of this power or relieved of 


| 


to have derived this power? I give him the 
benefit of his own words, ‘‘ that it was practi- 
rally settled by the First Congress of the Uni- 
ted States.’ Again, I give him the benefit of 
his own phrases as set forth in his messsage to 
the Senate of 2d of March, 1867, made a part 
of his auswer: ‘*the question was decided by 


to 20, (in this, however, he is mistaken, ) and 


in the Senate by the casting vote of the Vice | 


President.’’ In the same answer he admits 


that before he undertook the exercise of this | 


most dangerous and stupendous power, after 
seventy-five years of study and examination 
of the Constitution by the people living under 
it, another Congress has deeided that there 


was no such unlimited pemans so that he ad- | 


mits that this tremendous power which he 


claims from the legislative construction of one | 


Congress by a vote of 34 to 20 in the House 
and a tie vote in the Senate has been denied 
by another House of more than three times 


the number of members by a vote of 133 to | 
37, and by a Senate of more than double the | 


number of Senators by a vote of 38 to 10, and 
this, too, after he had presented to them all 
the arguments in its favor that he could find 
to sustain his claim of power. 

If he derives this power from the practical 


f settlement of one Congress of a legislative con- 
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may not such construction be as practically get. 
tled more authoritatively by the greater una. 
nimity of another Congress—yea, as we shall 
see, of many other Congresses? 

The great question, however, still returns 
upon us, whence comes this power? How 
derived orconferred? Is it unlimited and yp. 
restrained, illimitable and unrestrainable 
the President claims it to be? 

In presenting this topic it will be my duty. 
and I shall attempt to do nothing more, j, 
state the propositions of law and the authori. 
ties to support them, so far as they may come 
to my knowledge, leaving the argument and 
illustrations of the question to be extended jp 
the close by abler and better hands. 

If a power of removal in the Executive js 
found at all in the Constitution it is admitted 
to be an implied one, either from the power 
of appointment or because ‘ the executive 
power is vested in the President.’’ 

Has the executive power granted by the Con. 
stitution by these words any limitations? Does 
the Constitution invest the President with lj 
executive power, prerogatives, privileges, and 
immunities enjoyed by executive officers of 
other countries—kings and emperors—without 
limitation? If so, then the Constitution has 
been much more liberal in granting powers to 
the executive than to a. legislative branch of 
the Government, as that has only ‘all legis. 
lative powers herein granted [which] shall bo 
vested in the Congress of the United States ;’' 
not all uncontrollable legislative powers, as 
there are many limitations upon that power as 
exercised by the Parliament of England, for 
example. So there are many executive powers 
expressly limited in the Constitution, such as 


» as 


| declaring war, making rules and regulations 


for the government of the Army and Navy, and 


| coining money. 


As some executive powers are limited by the 
Constitution itself, is it not clear that the words 
‘*the executive power is vested in ihe Presi- 
dent’’ do not confer on him all executive 
powers, but must be construed with reference 
to other constitutional provisions granting or 
regulating specific powers? The executive 
power of appointment is clearly limited by the 
words: 

** Heshall nominate, and, by and with the adviceand 
consent of the Senate, shall appoint, embassadors,” 
._ * *  *  *and all other officers of the Uni- 
ted States whose appointments are not herein other- 
wise provided for, and which shall be established by 


| law.” 


It is not, therefore, more in accordance with 
the theory of the Constitution to imply the power 
of removal from the power of appointment, re- 
strained by like limitations, than to imply it 
solely as a prerogative of executive power and, 
therefore, illimitable and uncontrollable? Have 
the people anywhere else in the Constitution 
granted illimitable and uncontrollable powers 
either to the executive or any other branch of 
the Government? Is not the whole frame of 
government one of checks, balances, and limit: 


r L | ations? Is it to be believed that our fathers, 
| the House of Representatives by a vote of 34 | 


just escaping from the oppressions of mon- 
archical power, and so dreading it that they 
feared the very name of king, gave this more 


| than kingly power to the Executive, illimita- 


ble and uncontrollable, and that, too, by impli- 
cation merely? 

Upon this point our proposition is, that the 
Senate being in session, and an office, not an 
inferior one, within the terms of the Constitu- 
tion, being filled, the President has the implied 
power of inaugurating the removal only by 
nomination of asuccessor to the Senate, whicli, 
when consented to, works the full removal and 
supersedeas of the incumbent. Such has been, 
it 1s believed, the practice of the Government 
from the beginning down to the act about which 


we are inquiring. Certain it is that Mr. Web- 
| ster, in the Senate in 1835, so asserted without 


contradiction, using the following language: 


“Tf one man be Secretary of State and another be 
appointed, the first goes out by the mere force of the 
appointment of the other, without any previous act 
afreupeval whatever. And thisis the practice of the 
Government, and has been from the first. In all the 


this duty, nor could the same be vested by law |) straction of the constitutional provisions, why || removals which have beon made they have generally 
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been effected simply by making other appointments, 
| cannot find a case to the contrary. There is no such 
thing 23 any distinct official act ot removal, al have 
)-oked into the practice, and caused inquiries to be 
' ide in the Departments, and L do not learn that 
yy such proceeding is known as an entry or record 
of ue removal of an officer from ofiice, and the Pres- 
ident would only act in such cases by causing some 
I 


OK 


ner record or entry to be made as proof of the fact 
removal, Iam aware that there have been some 
; in which notice has been sent to personsin office 
+i at theirservices are or willbe, after a given day, dis- 
nepsed With. These are usually cases in which the ob- 
‘otis, nottoinformtheincumbentthatheisremoved, 
but to tell him that a successor either is, or by a day 
named will be, appointed. Ifthere be any instances 
in which such notice 1s given, without express refer- 
epee to the appolutment ofa successor, they are few; 
and even in these such reference must be implied, 


cib 


t 


| tive administration as we have this day. 


upon this question’ without being impressed In 1818, Mr. Wirt, then Attorney General, 


with the belief that reverence for the character 
ot Washington largely determined the argument 
in the First Congress. Neither party did or 
could have looked forward to such an execu- 


It has generally been conceded in subse- 


| quent discussions that here was a legislative 


determination of this question, but | humbly 
submit that taking the whole action of Con- 
gress together it is very far from being determ- 
ined. 1 should hardly have dared, in view 
of the eminent names of Holmes, Clay, Web- 


| ster, and Calhoun, that have heretofore made 


because in no case is there any distinct official act of || , ) 
| were it not that in every case they, as do the 
|| President and his counsel, rely on the first vote | 


removal, as L can find, unconnected with the act of 
appointment.” 


[his would seem to reconcile all the provis- 


ions of the Constitution, the right of removal | 


being in the President, to be executed sub 
modo, as is the power of appointment, the ap- 
pointment, when consummated, making the 
removal. 

This power was elaborately debated in the 
First Congress upon the bills establishing a 
Department of Foreign Affairs and the War 
Department. The debate arose on the motion, 
in Committee of the Whole, to strike out, after 
the title of the officer, the words, ‘to be re- 
movable from office by the President of the 
United States.’’ - 1t was four days discussed in 
Committee of the Whole in the House, and the 
clause retained by a vote of 20 yeas to 34 nays, 
which seemed to establish the power of removal 


as either by a legislative grant or construction | 


of the Constitution. But the triumph of its 
friends was short-lived, for, when the bill eame 
up in the House, Mr. Benson moved to amend 


the admission, to have ventured the assertion, 


in the Committee of the Whole, sustaining the | 
words ‘*to be removable by the President,’ 


| and in no instance take any notice of the sub- 


it by altering the Second section of the bill, so | 
as to imply only the power of removal to be in | 


tle President, by inserting that *‘ whenever the 
principal officer shall be removed from office by 


other ease of vaeancy, the chief clerk shall, 
during such vacancy, have charge and custody 
of all records, books, and papers appertaining 
to the Department.”’ 

Mr. Benson ‘‘declared he would move to 
strike out the words in the first clause, to be 
removable by the President, which appeared 
somewhat like a grant. Now, the mode he took 
would evade that point and establish a legisla- 
tive construction of the Constitution. He also 
hoped his amendment would succeed in recon- 
ciling both sides of the House to the decision 
aud quieting the minds of the gentlemen.”’ 

Atter debate the amendment was carried, 30 
to 18. Mr. Benson then moved to strike out 
the words ‘*to be removable by the President 
of the United States,’’ which was carried, 31 
to 19; and so the bill was engrossed and sent 
to the Senate. 

The debates of that body being in secret ses- 


sion, we have no record of the discussion which 


arose on the motion of Mr. Benson establish- 
ing the implied power of removal; but after 
very elaborate consideration on several suc- 
cessive days the words implying this power in 
the President were retained by the casting vote 
of the elder Adams, the Vice President. So 
this claimed ‘* legislative settlement’’ was only 
established by the vote of the second exec- 
utive officer of the Government. 
ot our woes in this Government have come 
from Vice Presidents. 
lishing the War Department came up the same 
words, ‘*to be removable by the Presilent,”’ 
Were struck out, on the motion of oue of the 
Opponents of the recognition of this power, by 
& vote of 24 to 22, a like amendment to that 


When the bill estab- | 


determination was made by that legislative con- 


sequent proceedings in the House by which 
those words were taken out of the bill. This 
may have happened because Eliot’s Debates, | 
which is the authority most frequently cited in 
these discussions, stops with the vote in com- 
mittee, and takes no notice of the further dis- | 
cussion. But whatever may be the effect of 
this legislative construction the contempora- 
neous and subsequent practice of the Govern- 
ment shows that the President made no re- 
movals except by nominations to the Senate 
when in session, and superseding oflicers by a 
new commission to the confirmed nominee. | 
Mr. Adams, in that remarkable letter to Mr. 
Pickering in which he desires his resignation, 
requests him to send it early in orler that he 
may nominate to the Senate, then about to sit, 
and he in fact removes Mr. Pickering by a} 
nomination. Certainly no such unlimited power 
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giving the earliest official opinion on this ques- 
ion coming trom that office, said that only 
where Congress had not undertaken to restrict 
the tenure of ollice, by the act creating it, 
would a commission issue to run during the 


| pleasure of the President; but if the tenure 


was fixed by law, then commission must con- 
form to the law. No constitutional scruples 
as to the power of Congress to limit the tenure 
of office seem to have disturbed the mind of 
that great lawyer. But this was before any 
attempt had been made by any President to 
arrogate to himself the ollicial patronage for 
the purpose of ‘party or personal aggrandize- 
ment, which gives the only value to this opin- 
ion as an authority. Since the Attorney Gen- 
eral’s oflice has become a political one, b shall 


| not trouble the Seuate with citing or examin- 


has ever been claimed by any of the earlier |) 
| Presidents, as has now been set up for the 
|| President by bis most remarkable, ay, criminal 
the President of the United States, or in any |! 


answer. 
It will not have eseaped attention that no 


struction as to how the removal, if in the Pres- 
ident’s power, should be made, which is now 
the question in dispute. Zhat has been determ- 
ined by the universal practice of the Gov- 
ernment, with exceptions, if any, so rare as 


| not to be worthy of consideration; so tha we 


Alas! most || 


now claim the law to be what the practice has 
ever been. If, however, we onnalle the power 
of removal to be in the President as an implied 
power, yet we believe it cannot be successiully 
contended upon any authorities or constant 
practice of the Goverment that the execution 
of that power may not be regulated by the Con- 
gress of the United States under the claus? mw 
the Constitution which ‘* vests in Congress the 
power to make all laws which shall be neces- 
sary and proper for carrying into execution’ 
‘*all powers vested by this Constitution in the 
Government of the United Sjates or in any 
department or oflicer thereof.’ 

‘This power of regulation of the tenure of 
oflice, and the manner of removal, has always 
been exercised by Congress unquestioned until | 
now. 

On the 15th of May, 1820, (vol. 3 Statutes-at- 
Large, p. 582,) Congress provided for the term | 
of otlice of certain otlicers therein named to be 
four years, but made them removable at pleas- 
ure. By the second section of the same act 
Congress removed from ollice all the oflicers 


| 


| therein commissioned, in providing a date when 


ot the second section of the act establishing || 


the Department of State being inserted. When, 


ix years afterward, the Department of the | 
avy was established, no such recognition of | 
the power of the President to remove was in- | 


serted ; and as the measure passed by a strict 
party vote, 47 yeas to 41 nays, it may well be 
couceived that its advocates did not care to 
load it with this constitutional question when 
the executive power was about passing into 
Other hands, for one cannot read the debates 
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I} 
| gress. 


each commission should expire. Congress has 
thus asserted a legislative power of removal 
from oflice; sometimes by passing acts which 
appear to concede the power to the President 
to remove at pleasure, sometimes restricting | 
that power in their acts by the most stringent | 
provisions; sometimes conferring the power of 
removal, and sometimes that of appointment— 
the acts establishing the territorial oflicers being 
most conspicuous in this regard. 

Upon the whole, no claim of exclusive right 
over removals or appointments seems to have 
been made either by the Executive or by Con- 
No bill was ever vetoed on this account 
until now 


ing the opinions of its occupants. 

In 1826 a committee of the Senate, consist- 
ing of Mr. Benton of Missouri, chairman, Mr, 
Macon of North Carolina, Mr. Van Buren of 
New York, Mr. Dickerson of New Jersey, Mr. 
Johnson of Kentucky, Mr. White of Tennes- 
see, Mr. Holmes of Maine, Mr. Hayne of South 
Carolina, and Mr. bindlay of Pennsyivania, 
was appointed to take into consideration the 
question of restraining the power of the Pres- 
ident over removals trom otlice, who made a 
report through their chairman, Mr. Benton, 
setting forth the extent of the evils arising from 
the power of appointment to, and removal from, 
oflice by the President, declaring that the Con- 
stitution had been changed in this regard, and 
that ** construction and legislation have aecom- 
plished this change,’’ and submitted two amend- 
ments to the Constitution, one providing a 
direct election of the President by the people, 
aud another ** that no Senator or Represent- 
ative should be appointed to any place until 
the expiration of the presidential term in which 
such person shall have served as Senator or 
ltepresentative,’’ as remedies for some of the 
evils complained of; but the committee say 
that, ‘*‘ not being able to reform the Constitu 
tion, in the election of President, they must go 
to work upon his powers, and trim dowa these 
by statutory enactments whenever it can be 
done by law and with a just regard to the proper 
etliciency of government, and for this purpose 
reported six bills—one, to regulate the public- 
ation of the laws and public advertisements ; 
another, to secure in office faithful colleetors 
and disbursers of the revenues, and to displace 
defaulters—the first section of which vacated 
the commissions of ‘‘ all officers, after a given 
date, charged with the collection and disburse- 
ment of the public moneys who had failed to 
account for such moneys on or before the 30th 
day of September preceding ;’’ and the second 
section enacted that *‘ at the same time a nom- 
nation is made to fill a vacancy occasioned by 
the exercise of the President’s power to remove 
from oflice, the fact of the removal shall be 
stated to the Senate, with a report of the rea- 
sons for which such oflicers may have been re- 
moved ; also a bill to regulate the appointment 
of postmasters ; and a bill to prevent military 
and naval officers from being dismissed the 
service at the pleasure of the President, by in- 
serting a clause in the commission of such offi. 
cers that ‘* itis to continue in force during good 
behavior,’’ and ** that no officer shall ever here- 
after be dismissed the service except in pursu- 
ance of the sentence of a court-martial, or 
upon address to the President from the two 
eean of Congress.” 

Is it not remarkable that exactly correlative 
measures to these have been passed by the 
‘Thirty-Ninth Congress, and are now the sub- 
ject of controversy at this bar? 

It does not seem to have occurred to this 
able committee that Congress had not the 


eevee to curb the Executive in this regard, 


because they asserted the practice of dismiss- 
ing from otlice ‘*to be a dangerous violation 
of the Constitution.”’ 

in 1830 Mr. Holmes introduced and dis- 
cussed in the Senate a series of resolutions 
which contained, among other things, ‘‘ the 
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right of the Senate to inquire, and the duty of 
the President to inform them, when and for 
what causes any oflicer has been removed in 
the recess.’’ In 1835 Mr. Calhoun, Mr. South- 
ard, Mr. Bibb, Mr. Webster, Mr. Benton, and 
Mr. King of Georgia, of the Senate, were 
elected a committee to consider the subject of 
exccutive patronage, and the means of limit- 
ing it. That committee, with but one dissent- 
ing voice, (Mr. Benton,) reported a bill which 
provided in its third section ‘that in all nom- 
inations made by the President to the Senate, 


| 
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done incidentally, for reasons hereafter to be 
stated,) that he could remove Mr. Stanton 
provided the oflice of Secretary of War comes 


| within its provisions, and one claim made here 


before you, by the answer, is that that oflice is 
excepted by the terms ofthe law. Ofcourse I 


| shall not argue to the Senate, composed mostly 


of those who passed the bill, what their wishes 
and intentions were. Upon that point I can- 


| not aid them, but the construction of the act 


to fill vacancies occasioned by removal from ' 


oflice, the fact of the removal shall be stated 
to the Senate at the same time that the nomina- 


tion is made, with a statement of the reasons | 


for such removal.’’ 

It will be observed that this is the precise 
section reported by Mr. Benton in 1826, and 
passed to a seeond reading in the Senate. 
After much discussion, the bill passed the Sen- 
ate, 31 yeas, 16 nays—an almost two-thirds 
vote. Thus it would seem that the ablest men 
of that day, of both political parties, sub- 
scribed to the power of Congress to limit and 
eontrol the President in his removal from 
oflice. 

One of the most marked instances of the 
assertion of this power in Congress will be 
found in the act of February 25, 1863, provid- 
ing for a national currency and the office of 
Comptroller. 
665.) This controls both the appointment and 
the removal of that officer, enacting that he 
shall be appointed on the nomination of the 
Secretary of the Treasury, by and with the 


(Statutes-at-Large, vol. 12, p. | 


| sideration is an answer to every suggestion as | 
to the Secretary holding over from one presi- | 


advice. and consent of the Senate, and shall |! 
| he holding under when the bullet of Booth 


hold his oflice for the term of five years, unless 


sooner removed by the President, by and with | 


the advice and consent of the Senate. This 
fas substantially reénacted June 3, 1864, with 
the addition that ‘*he shall be removed upon 
reasons to be communicated to the Senate.’’ 
Where were the vigilant gentlemen then, in 
beth Houses, who now so denounce the power 
of Congress to regulate the appointment and 
removal of oflicers by the President as uncon- 
stitutional ? 
It will be observed that the Constitution 
makes no distinction between the oflicers of 
the Army and Navy and officers in the civil 


service, so far as their appointments and com- | 


missions, removals and dismissals, are con- 
cerned. Their commissions have ever run, 
‘*to hold office during the pleasure of the Pres- 


ident ;’’ yet Congress, by the act of 17th July, 


1862, (Statutes-at-Large, vol. 12, p. 596,) en- | 


acted ** that the President of the United States 
be, and hereby is, authorized and requested to 
dismiss and discharge from the military service, 


either in the Army, Navy, Marine corps, or | 


volunteer force in the United States service, 
any officer for any cause which, in his judg- 
ment, either renders such oflicer unsuitable for, 
or whose dismission would promote, the public 
service.”’ 

Why was it necessary to authorize the Pres- 
ident so 


and his powers, whatever they are, as is not 


doubted, are the same asin a civil office? The | 
answer to this suggestion may be that this act | 
was simply one of supererogation, only author- | 


izing him to do what he was empowered already 
to do, and therefore not specially pertinent to 
this discussion. 

But on the 13th of July, 1866, Congress en- 
acted ‘‘that no oflicerin the military or naval 
service shall in time of peace be dismissed 
from service except upon and in pursuance of 


to do if he had the constitutional | 
power to dismiss a military officer at pleasure; | 





the sentence of a court-martial to that effect.’’ || 
What becomes, then, of the respondent's ob- | 


jection that Congress cannot regulate his power 
of removal from office? In the snow-storm of 
his vetoes why did no flake light down on this 
provision? It concludes the whole question 
here at issue. It is approved; approval 
signed Andrew Johnson. 

it will not be claimed, however, if the ten- 
ure-of-ollice act is constitutional, (and that 


furnishes a few suggestions. 
termine the exact status of Mr. Stanton at the 
moment of its passage. 
Mr. Stanton was appointed and conimissioned 
and duly qualified as Secretary of War under 
Mr. Lincoin in pursuance of the act of 1789. 


In the absence of any other legislation or action | 


of the President he legally held his oflice 
during the term of his natural life. ‘This con- 


dential term to another. 


On the 2d of March, 1867, the tenure-of-oflice | 


act provided, in substance, that all civil ofli- 
cers duly qualified to act by appointment, with 
the advice and consent of the Senate, shall be 
entitled to hold such office until a successor 
shall have been in like manner appointed and 
duly qualified, except as herein otherwise 
provided, to wit: ** provided that the Secre- 
taries shall hold their otlice during the term of 


lirst, let us de- | 


The answer admits | 


| Senators that it is my duty to observe yp 
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these arguments have been made the ground. 
work of attack upon a meritorious officer. 
which*may have so influenced the minds of 


pon 
them to meet arguments to the prejudice o; 
my cause. 


Without stopping to deny the correctness of 


| the general proposition, there seems to be 


the President by whom they may have been | 


appointed, and for one month thereafter, sub- | 
ject to removal by and with the advice and | 


consent of the Senate.”’ 
By whom was Mr. Stanton appointed? By 
Mr. Lincoln. Whose presidential term was 


became a proximate cause of this trial ? 
not his appointment in full force at that hour? 


Had any act of the respondent up to the 12th || 


day of August last vitiated or interfered with 
that appointment? 
is the respondent now serving out? His own 
or Mr. Lincoln’s? If his own, he is entitled 
to four years up to the anniversary of the 
murder, because each presidential term is four 


years by the Constitution, and the regular re- | 


currence of those terms is fixed by the act of 
May &, 1792. Ifthe is serving out the remain- 
der of Mr. 


it does not before. 

Is not the statement of these propositions 
their suflicient argument? If Mr. Stanton’s 
commission was vacated in any way by the 
**tenure-of-oflice act,’’ then it must have ceased 
one month after the 4th of Mareh, 1865, to 
wit, April 4, 1864. 


commission must have ceased if it had the 
effect to vacate his commission at all on the 
passage of the act, to wit, 2d March, 1867; 
and, in that case, from that date to the present 
he must have been exercising his office in con- 
travention of the second section of the act, be- 
pause he was not commissioned in accordance 
with its provisions. And the President, by 
‘‘employing’’ himin so doing from the 2d March 
to 12th August, became guilty of a high mis- 
demeanor under the provision of the sixth 
section of said act; so that if the President 
shall succeed in convincing the Senate that 
Mr. Stanton has been acting as Secretary of 
War against the provisions of the ‘ tenure-of- 
office act,’’ which he will do if he convince 
them that that act vacated in any way Mr. 
Stanton’s commission, or that he himself was 
not serving out the remainder of Mr. Lincoln’s 


presidential term, then the House of Kepre- | 


sentatives have but to report another article 
for this misdemeanor to remove the President 
upon his own confession. 


Lineoln’s term, then his term of 
ollice expires on the 4th of March, 1869, if 


Was | 


Whose presidential term | 


Or, if the ** tenure-of- | 
| oflice act’’ had no retroactive effect, then his | 


It has been said, however, that in the dis- | 
cussion at the time of the passage of this law | 


observations were made by Senators tending 


_ to show that it did not apply to Mr. Stanton, 


} 
| 


because it was asserted that no member of the 
Cabinet of the President would wish to hold 
his place against the wishes of his chief, by 


question [ shall not argue, exvept as has been || whom he had been ealled into council; and 


least two patent answers to it. 

The respondent did not call Mr. Stanton 
into his council. The blow of the assagsjy 
did call the respondent to preside over a Ca). 
net of which Mr. Stanton was then an honored 
member, beloved of its chief; and if the re. 
spondent deserted the principles under which hie 
was elected, betrayed his trust, and sought to 
return rebels, whom the valor of our armies 
had subdued, again into power, are not those 
reasons not only why Mr. Stanton should not 
desert his post, but, as a true patriot, maintain 
it all the more firmly against this unlooked-{yr 
treachery? 

Is it not known to you, Senators, and to the 
country, that Mr. Stanton retains this unpleas- 
ant and distasteful position, not of his own 
will alone, but at the behest of a majority of 
those who represent the people of this coun- 
try in both Houses of its Legislature, and afier 
the solemn decision of the Senate that any at- 
tempt to remove him without their concurrence 
is unconstitutional and unlawful? 

To desert it now, therefore, would be to imi- 
tate the treachery of his accidental chief. But 
whatever may be the construction of the ‘ ten- 
ure of civil office act’’ by others, or as regards 
others, Andrew Johnson, the respondent, is 
concluded upon it. 

He permitted Mr. Stanton to exercise the 
duties of his office in spite of it, if that oflice 
| were affected by it. He suspended him under 
its provisions; he reported that suspension to 
the Senate, with his reasons therefor in accord. 
ance with its provisions ; and the Senate, act- 
ling under it, declined to concur with him, 
| whereby Mr. Stanton was reinstated. In the 
well-known language of the law, is not the re- 
spondent estopped by his solemn official acts 
from denying the legality and constitutional 
propriety of Mr. Stanton’s position ? 

Before proceeding further, 1 desire most 
earnestly to bring to the attention of the Sen- 
ate the averments of the President in his 
answer, by which he justifies his action in 
attempting to remove Mr. Stanton, and the 
| reasons which controlled him in so doing. Ile 
| claims that on the 12th day of August last hi 
| had become fully of the opinion that he had 
the power to remove Mr. Stanton or any other 
executive officer, or suspend him from ollice 
and to appoint any other person to act instead 
‘‘indefinitely and at his pleasure;’’ that he 

yas fully advised and believed, as he still be- 

lieves, that the tenure of civil office act was 
unconstitutional, inoperative, and void in all 
| its provisions; and that he had then determ- 
| ined at all hazards, if Stanton could not be 
otherwise got rid of, to remove him from ollice 
in spite of the provisions of that act and the 
action of the Senate under it, if for no other 
purpose, in order to raise for a judicial de- 
cision the question affecting the lawful right 
of said Stanton to persist in refusing to qui 
the office. 

Thus it appears that with full intent to resist 
the power of the Senate, to hold the tenure 
of-ottice act void, and to exercise this illimi! 
| able power claimed by him, he did suspen 
Mr. Stanton, apparently in accordance wi!) 
the provisions of the act; he did send the 
message to the Senate within the time pre 
scribed by the act; he did give his reasons !vr 
the suspension to the Senate, and argued thei 
at length, accompanied by what he claimed to 
be the evidence of the official misconduct 0! 
Mr. Stanton, and thus invoked the action ©! 
the Senate to assist him in displacing a hiv) 
ofticer of the Government under the provisions 
of an act which he at that very moment be- 
lieved to be unconstitutional, inoperative, and 
void, thereby showing that he was willing '0 
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nited States as his tools to do that which he 
sieved neither had any constitutional power 
to do. Did not every member of the Senate, 
when that message came in announcing the 
enension of Mr. Stanton, understand and 
ialeve that the President was acting in this 
dati as he had done in every other case, under 

. provisions of this act? Did not both sides 
jiseuss the question under its provisions ? 
Would any Senator upon this floor, on either 
side, sO demean himself as to consider the 
question one moment if he had known it was 
then within the intent and purpose of the Pres- 
‘dent of the United States to treat the delib- 
erations and action of the Senate as void and 
of none effect if its decision did not comport 
with his views and purposes; and yet, while 
acknowledging the intent was in his mind to 
hold as naught the judgment of the Senate if 
it did not concur with his own, and remove 
Mr. Stanton at all hazards, and as | charge it 
upon him here, asa fact no man can doubt, 
with the full knowledge also that the Senate 
understood that he was acting under the pro- 
visions of the tenure-of-oflice act, still thus 
deceiving them, when called to answer for a 
violation of that act, in his solemn answer, he 
makes the shameless avowal that he did trans- 
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| this in ten days, what should we have had if 


you had given him forty? You show him a 
mercy in not extending the time for answer. 
Passing from further consideration of the 


| legality of the action of the respondent in re- 


moving Mr. Stanton from oflice in the manner 
and form and with the intent and purpose with 
which it has been done, let us now examine 
the appointment of Brevet Major General Lo- 


| renzo Thomas, of the United States Army, as 


Secretary of War ad interim. 

[ assume that it is not denied in any quarter 
that this ad interim appointment to this office 
is the mere creature of law, and if justified at 


| all is to be so under some act of Congress. 


Indeed, the respondent in his answer says that 
in the appointment of General Grant ad in- 
terim he acted under the act of February 13, 
1795, and subject to its limitations. By the act 
of August 7, 1789, creating the Department 


| of War, (1 Statutes-at- Large, p. 49,) ‘tin case 


mit to the Senate of the United States a ** mes- || 


sage wherein he made known the orders afore- 
said and the reasons whic: induced the same, 
so far as the respondent then considered it 
material and necessary that the same should 
be set forth.’? True it is, there is not one 
word, one letter, one implication in that mes- 
eave that the President was not acting in good 
faith under the tenure-of-oftice act and desiring 
the Senate to do the same. So the President 
of the United States, with a determination to 
assert at all hazards the tremendous power of 


removal of every officer, without the consent | 
of the Senate, did not deem it *‘ material or | 


necessary ’’ that the Senate should know that 
he had suspended Mr. Stanton indefinitely 
against the provisions of the tenure-of-oftice 
act, with full intent, at all hazards, to remove 


him, and that the solemn deliberations of the | 


Senate, which the President of the United 
States was then calling upon them to make in 
a matter of the highest governmental concern, 


were only to be of use in case they suited his || 


purposes; that it was not *‘ material or neces- 
sary’’ for the Senate to know that its high 
decision was futile and useless; that the Pres- 
ident was playing fast and loose with this 
branch of the Government—which was never 
before done save by himself. 

lf Andrew Johnson never committed any 
other offense—if we knew nothing of him save 
from this avowal—we should have a full pie- 
ture of his mind and heart, painted in colors 
of living light, so that no man will ever mis- 
take his mental and moral lineaments here- 
alter, 

Instead of open and frank dealing as becomes 


the head of a great Government in every rela- || 


tion of life, and especially needful from the 
highest executive officer of the Government to 
the highest legislative branch thereof; instead 
of a manly, straightforward bearing, claiming 
openly and distinetly the rights which he be- 
lieved pertained to his high office, and yielding 


to the other branches, fairly and justly, those | 


which belong to them, we find him, upon his 


own written confession, keeping back his claims | 


of power, concealing his motives, covering his 
purposes, attempting by indirection and sub- 
tertuge to do that as the ruler of a great nation 
Which, if it be done at all, should have been 
done boldly, in the face of day; and upon this 
position he must stand before the Senate and 
the country if they believe his answer, which | 
do not, that he had at that time these intents 
ar d purposes in his mind, and they are not the 
subterfuge and evasion and after-thought which 
«criminal brought to bay makes to escape the 
consequences of his acts. 

Senators! he asked you for time in which to 
make hisanswer. You gave him ten days, and 
this is the answer he makes! 


of any vacancy’’ no provision is made for any 
appointment of an aeting or ad interim Sec- 
retary. Inthatcasethe records and papers are 
to be turned over for sate keeping to the cus- 
tody of the chief clerk. This apparent omis 
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| to be a defect in allowing the President to ap- 


point @ny person to those high oftices for the 
space of six months, whether such person had 
any acquaintance with the duties of the Depart- 
ment or not, an act was passed February 20, 
18638, (12 Statutes, p. 656,) which provides, that 
in case of the death, resignation, absence from 
the seat of Government, or sickness of the head 


| of an executive Department of the Govern- 


ment, or of any oflicer of either of the said 
Departments whose appointment is not in the 
head thereof, whereby they cannot perform the 
duties of their respective offices, it shall be law- 
ful for the President of the United States, in 
ease he shall think it necessary, to authorize 


| the head of any other executive Department or 


other officer in either of said Departments whose 


i appointment is vested in the President, at his 


sion to provide for an executive emergency | 


was attempted to be remedied by Congress 
by the act of May &, 1792, (1 Statutes, 281, ) 
which provides ‘that in case of the death, 


absence from the seat of Government, or sick- ! 


ness of the Secretary of State, Secretary of the 
‘Treasury, or of the Secretary of the War De- 
partment, or of any officer of either of the said 
Departments whose appointment is not in the 


head thereof, whereby they cannot perform the || 
duties of their respective offices, it shall be law- || 


ful for the President of the United States, in 
case he shall think it necessary, to authorize 


any person or persons, at his discretion, to 


perform the duties of the said respective offices 
until a successor be appointed, or until such 
absence or inability by sickness shall cease.’’ 

It will be observed that this act provides for 
vacancies by death, absence, or sickness only, 


| whereby the head of a Department or any ofji- 


cer init cannot perform his duty, but makes no 
provision for vacancy by removal. 


‘Two difficulties were found in that provision | 


of law: first, that it provided only for certain 
enumerated vacancies; and also, it authorized 


| the President to make an acting appointment 


| of any person for any length of time. 


‘Lo meet 


| these difliculties the'act of 13th February, 1795, | 


was passed, (1 Statutes-at-Large, 415) which 
provides 
Secretaries or any officer in any of the Depart- 
ments cannot perform the duties of his office, 
the President may appoint any person to per- 
form the duties for a period not exceeding six 
months.”’ 

Thus the law stood as to acting appointments 
in all of the Departments (except the Navy and 
Interior, which had no provision for any per- 


‘*in case of vacancy, whereby the | 


son to act in place of the Secretary) until the | 


19th of February, 1868, when, by the second 
section of an act approved at that date, (12 
Statutes, 646,) it was ‘* provided that no person 
acting or assuming to act as a civil, military, or 


naval officer shall have any money paid to him | 


as salary in any office which is not authorized 
by some previously existing law.’’ The state 
of the law upon this subject at that point of 
time is thus: in case of death, absence, or 
sickness, or of any vacancy whereby aSecretary 
or other officer of the State, War, or Treasury 
Department could not perform the duties of 


the office, any person could be authorized by the 


President to perform those duties for the space 
of six months. 

For the Departments of the Interior and the 
Navy provision had been made for the appoint- 
ment of an assistant Secretary, but no provis- 
ion in case of vacancy in his office, and a re- 
striction put upon any officers acting when not 
authorized by law, from receiving any salary 
whatever. 

To meet those omissions and tu meet the case 


| of resignation of any officer of an executive 


If he could do || Department, and also to meet what was found 


discretion to perform the duties of the said re- 
spective offices until a successor be appointed, 
or until such absence or inability shall cease, 
Therefore, in ease of the death, resignation, 
sickness, or absence of a head of an executive 
Department, whereby the incumbent could not 
perform the duties of his office, the President 
might authorize the head of another executive 
Department to perform the duties of the vacant 
otlice; and in case of like disability of any 
otiicer of an executive Department other than 
the head, the President might authorize an 
ollicer of the same Department to perform his 
duties tor the space of six months. 

It is remarkable that in all these statutes 
from 1789 down, no provision is made for the 
case of a removal, or that anybody is empow- 
ered to act for the removed ollicer, the chef 
cierk being empowered to take charge of the 
books and papers only. 

Does not this series of acts conclusively dem- 


| onstrate a legislative construction of the Con- 


stitution that there could be no removal of the 
chief of an executive Department by the act of 
the President save by the nomination and ap- 
pointment of his successor, if the Senate were 


| In session, or a qualified appointment till the 


end of the next session if the vacancy happened 


or was made in recess? 

Let us now apply this state of the law to the 
appointment of Major General Thomas Seere- 
tary of War ad interim by executive order. 
Mr. Stanton had neither died nor resigned, 
was not sick nor absent. If he had been, 


under the act of March 3, 1863, which repeals 


all inconsistent acts, the President was author- 
ized only to appoint the head of another exee- 
utive Department to fill his place ad interim. 
Such was not General Thomas. He was sim- 
ply an officer of the Army, the head of a bureau 


| or department of the War Department, and not 
| eligible under the law to be appointed. So that 


his appointment was an illegal and void act. 

There have been two cases of ad interim 
appointments which illustrate and confirm this 
position ; the one was the appointment of Lieu- 
tenant General Scott Secretary of War ad tn- 
terim, and the other the appointment of Gen- 
eral Grant ad interim upon the suspension of 
Mr. Stanton, in August last. 

The appointment of General Scott was legal 
because that was done before the restraining 
act of March 2, 1863, which requires the detail 


| of the head of another Department to act ad 


interim. 

The appointment of General Grant to take 
the place of Mr. Stanton during his suspension 
would have been illegal under the acts | have 
cited, he being an officer of the Army and ngt 
the head of a department, if it had not been 
authorized by the second section of the ‘*ten- 
ure-of-civil-office act,’’ which provides that in 


| case of suspension, and no other, the President 


may designate ‘‘some suitable person to per- 
form temporarily the duties of such office until 
the next meeting of the Senate.’’ Now, Gen- 
eral Grant was such ‘suitable person,’’ and 
was properly enough elated under that 
provision. : 
This answers one ground of the defense which 
is taken by the President that he did not sus- 
pend Mr. Stanton under the ‘* tenure-of-ollice 


aw 
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act,’’ but by his general power of suspension || Court, unconstitutional, and therefore inopera- || 


and removal of an oflicer. If the President did | 
not suspend Stanton under the tenure-of-oflice 
act, because he deemed it unconstitutional and 
void, then there was no law authorizing him to | 
appoint General Grant, and that appointment 
was unauthorized by law and a violation of his 
oath of office. 

Bat the tenure-of-civil-office bill by its ex- 
press terms forbids any employment, authoriz- 
ation, or appointment of any person in civil 
oflice where the appointment is by and with the 
advice and consent of the Senate, while the | 
Senate is in session. If this act is constitu- 
tional, 7. e., if it is not so far in conflict with 
the paramount law of the land as to be inoper- 
ative and void, then the removal of Mr. Stan- 
ton and the appointment of General Thomas 
are both in direct violation of it, and are de- 
clared by it to be high misdemeanors. 

‘The intent with which the President has done 
this is not doubtful, not are we obliged to rely 
upon the principle of law that a man must be 
held to intend the legal consequences of all his 
acts. 

The President admits that he intended to set 
aside the tenure-of- office act, and thus contra- 
vene the Constitution, if that law was uncon- 
stitutional. 

Having shown that the President willfully 
violated an act of Congress, without justifica- 
tion, both in the removal of Stanton and the 
appointment of Thomas, for the purpose of 
vbtaining wrongfully the possession of the 
War Office by force, if need be, and certainly 
by threats and intimidations, for the purpose 
of controlling its appropriations through its 
ad interim chief, who shall say that Andrew 
Johnson is not guilty of the high crime and 
misdemeanors charged against him in the first 
eight articles? 

The respondent makes answer to this view, 
that the President, believing this civil tenure 
law to be unconstitutional, had a right to vio- 
late it, for the purpose of bringing the matter 
before the Supreme Court for its adjudiaation. 

We are obliged, in limine, to ask the atten- 
tion of the Senate to this consideration, that 








they may take it with them as our case goes || 


forward. 

We claim that the question of the constitu- 
tionality of any law of Congress is, upon this 
trial, a totally irrelevant one; because all the 
power or right in the President to judge upon 
any supposed conflict of an act of Congress 
with the paramount law of the Constitution is 
exhausted when he has examined a bill sent | 
him and returned it with his objections. If 
then passed over his veto it becomes as valid 
as if in fact signed by him. 

‘The Constitution has provided three methods, 
all equally potent, by which a bill brought into 
either House may become a law: 

1. By passage by vote of both Houses, in due 
form, with the President's signature; 

2. By passage by vote of both Houses, in due 
form, and the President’s neglect to return it 
within ten days with his objections; 

3. By passage by vote of both Houses, in due 
form, a veto by the President, a reconsidera- 
tion by both Houses, and a passage by two- 
thirds votes. - 

The Constitution substitutes this reconsid 
eration and passage as an equivalent to the 
President’s signature. After that he and all 
other officers must execute the law, whether in 
fact constitutional or not. 

For the President to refuse to execute a law 
duly passed because he thought it unconstitu- 
tional, after he had vetoed it for that reason, 
would, in effect, be for him to execute his veto 
and leave the law unexecuted. 

It may be said that he may do this at his 
peril. True; but that peril is to be impeached 
lor violating his oath of office, as is now being 
done. 

if, indeed, laws duly passed by Congress | 
affecting generally the welfare of any consid- 
erable portion of the people had been com- || 
monly, or, asa usage declared by the Supreme |: 
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| not justification to the Executive to refuse to || 
| execute a law in order to have its constitution- 


|| of unconstitutionality as to be such shadow of 


| the same time conceives an equally flagrant 


| action. 


SUPPLEMENT TO 


tive, there might seem to be some palliation if || 


ality tested by the court. 1] 
it is possible to conceive of so flagrant a case 


justification to the Executive, provided one at 


case of stupidity, ignorance, and imbecility, or 
worse, in the Representatives of the people and 
in the Senate of the United States; but both 
conceptions are so rarely possible and absurd 
as not to furnish a ground of governmental 





How stands the fact? Has the Supreme 
Court so frequently declared the laws of Con- 
gress in conflict with the Constitution as to 
afford the President just ground for belief, or 


| hope even, that the court will do so in agiven 
| instanee ? 


I think I may safely assert as a 
legal fact that since the first decision of the 
Supreme Court till the day of this arraignment 
no law passed by Congress affecting the gen- 
eral welfare has ever, by the judgment of that 
court, been set aside or held for nought because 
of unconstitutionality as the groundwork of its 
deeisions. 

In three cases only has the judgment of that 
court been influenced by the supposed conflict 
between the law and the Constitution, and they 
were cases affecting the court itself and its own 
duties, and where the law seemed to interfere 
with its own prerogatives. 

Touching privileges and prerogatives has 
been the shipwreck of many a wholesome law. 
It is the sore spot, the sensitive nerve of all 
tribunals, parliamentary or judicial. 

‘The first case questioning the validity of a 
law of Congress is Hayburn’s, (2 Dallas, 409,) 
where the court decided upon the unconstitu- 
tionality of the actof March 23, 1792, (Statutes- 
at-Large, vol. 1, p. 244,) which conferred upon 
the court the power to decide upon and grant 
certificates of invalid pensions. The court 
held that such power could not be conferred 





| upon the court as an original jurisdiction, the 


court receivingall its original jurisdiction from 
the provisions of the Constitution. This de- 


_cision would be nearly unintelligible were it 


not explained in a note to the case in United 
States vs. Ferreira, (13 Howard, p. 52,) re- 


| porting United States vs. Todd, decided Ieb- 


ruary 17, 1794. 
We learn, however, from both cases the cause 


of this unintelligibility of the decision in Hay- 


burn’s case. When the same question came 


| up at the circuit court in New York the judges 


being of opinion that the law could not be 
executed by them as judges, because it was 
unconstitutional, yet determined to obey it 
until the case could be adjudicated by the whole 
court. They therefore, not to violate the law, 
did execute it as commissioners until it was 
repealed, which was done the next year. 

Ihe judges on the circuit in Pennsylvania 
all united in a letter to the Executive, most 


humbly apologizing, with great regret, that 
| their convictions of duty did not permit them 
| to execute the law according to its terms, and 
| took special care that this letter should accom- 


pany their decision, so that they might not be 


| misunderstood. 


Both examples it would have been well for 


| this respondent to have: followed before he 
| undertook to set himself to violate an act of 


Congress. 
The next case where the court decided upon 


any conflict between the Constitution and the 


law is Gordon vs. United States, tried in April, 
1865, seventy-one years afterward, two justices 
dissenting, without any opinion being delivered 
by the court. 

The court here dismissed an appeal from 
the Court of Claims, alleging that, under the | 
Constitution, no appellate jurisdiction could be | 
exercised over the Court of Claims under an | 
act of Congress which gave revisory power to 
the Secretary of the ‘Treasury over a decision | 
of the Court of Claims. This decision is little 









satisfactory, as it is wholly without argument 
or authority cited. 

The next case is ex parte Garland, (4 Wa). 
lace, 333,) known as the Attorney's oath 
case, where the court decided, that an attorney 

yas not an officer of the United States, anq 
therefore might practice before that court with. 
out taking the test-oath. 

The reasoning of the court in that case 
would throw doubt on the constitutionality of 
the law of Congress, but the decision of’ the 
invalidity of the law was not necessary to the 
decision of the case, which did not comman, 
a unanimity in the court, as it certainly did no; 
the assent of the bar. 

Yet in this case it will be observed that the 
court made a rule requiring the oath to he 
| administered to the attorneys in obedience of 
the law until it came before them in a cayse 
duly brought up for decision. The Supreine 
Court obeyed the law up to the time it was se 
aside. ‘lhey did not violate it to make a tes 
case. 

Here is another example to this respondent, 
as to his duty in the case, which he will wish 
he had followed, | may venture to say, when 
he hears the judgment of the Senate upon the 
| impeachment now pending. 

‘’here are several other cases wherein the 
validity of acts of Congress has been dis. 
cussed before the Supreme Court, but none 
where the decision has turned on that point. 

In Marbury vs. Madison (1 Cranch, 1:7 
Chief Justice Marshall dismissed the case {or 
want of jurisdiction, but took opportunity to 
deliver a chiding opinion against the adminis- 
tration of Jefferson before he did so. 

In the Dred Scott case, so familiar to the 
public, the court decided it had no jurisiie- 
tion, but gave the Government and the people 
a lecture upon their political duties. 

In the case of Visher vs. Blight (2 Cranch, 
358) the constitutionality of a law was very 
much discussed, but was held valid by the 
decision of the court. 

In United States vs. Coombs, (12 Peters, 
72,) although the power to declare a law of 
Congress in conflict with the Constitution was 
claimed in the opinion of the court arguendo, 
yet the law itself was sustained. 

The case of Pollard vs. Hagan, (3 Howard, 
212,) and the two cases, Goodtitle vs. Kibbe, 
(9 Howard, 271,) Hallett vs. Beebe, (15 How- 
ard, 25,) growing out of the same controversy, 
have been thought to impugn the validity of 
two private acts of Congress; but a careful 
examination will show that it was the opera: 
tion and not the validity of the acts which 
came in question aud made the basis of the 
decision. 

Thus it will be seen that the Supreme Court, 
in three instances only, have apparently, |) 
its decision, impugned the validity of an act 
of Congress because of a conflict with the Cou- 
stitution, and in each case a question of the 
rights and prerogatives of the court or its oili- 
cers has been in controversy. 

‘The cases where the constitutionality of an 
act of Congress has been doubted in the obiler 
dicta of the court, but were not the basis ol 
decision, are open to other criticisms. 

In Marbury vs. Madison Chief Justice Mar- 
shall had just been serving as Secretary 0! 
State in an opposing Administration to the ove 
whose acts he was trying to overturn as Chie! 
Justice. 

In the Dred Scott case Chief Justice Taney 
‘—selected by General Jackson to remove tle 
deposits because his bitter partisanship would 
earry him through where Duane halted and 
was removed—delivered the opinion of the 
court, whose obiter dicta fanned the flame 0! 
dissension which led to the civil war throuzh 
which the people have just passed, and agus! 
that opinion the judgment of the country |i 








| long been recorded. 


| When ex parte Garland was decided the cour 
try was just emerging froma contlict of arms (he 
| passious and excitement of which had found 
| their way upon the bench, and some of the 
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judges, just coming from other service of the 
‘overnment and from the bar, breught with 
them opinions. ButI forbear. I am treading 
dangerous ground, Time has not yet laid 
‘< softening and correcting hand long enough 
upon this decision to allow me.further to com- 
ment upon it in this presence. 
Mr. President and Senators, can it be said 
that the possible doubts thrown on three or 


ou 


cour acts of Congress, as to their constitution- 
vy, during a judicialexperience of seventy- 
five years—hardly one to a generation—is a 
eaficient warrant to the President of the 
United States to set aside and violate any act 
of Congress whatever upon the plea that he 
believed the Supreme Court would hold it un- 
constitutional when a case involving the ques- | 
tion should come before it, and especially one 
much discussed on its passage, to which the | 
whole mind of the country was turned during 
the progress of the discussion, upon which he 
had argued with all bis power his constitutional 
objections, and which, after careful reconsider- 
ation, had been passed over his veto ? 1| 

Indeed, will you hear an argument as a 
Senate of the United States, a majority of 
whom voted for that very bill, upon its consti- 
tutionality in the trial of an executive officer | 
for willfully violating it before it had been 
doubted by any court? 

Bearing upon this question, however, it may 
be said that the President removed Mr. Stan- 
ton for the very purpose of testing the con- 
stitutionality of this law before the courts, and | 
the question is asked, Will you condemn him 
as for acrime for so doing? If this plea were | 
atrue one it ought not te avail; but it is a | 
subterfuge. We shall show you that he has 
taken no step to submit the question to any 
court, although mere than a year has elapsed 
since the passage of the act. ' 

On the contrary, the President has recog- 
nized its validity and acted upon it in every | 
department of the Government save in the | 
War Department, and there except in regard | 
to the head thereof solely. We shall show you 
he long ago caused all the forms of commis- 
sions and official bonds of all the civil officers 
of the Government to be altered to conform to | 
its requirement. Indeed, the fact will not be 
denis ieee in the very case of Mr. Stanton, 
he suspended him under its provisions, and 
asked this very Senate, before whom he is now 
being tried for its violation, to pass upon the | 
sufliciency of his reasons for acting under it in 
so doing according to its terms; yet, rendered 
reckless and mad by the patience of Congress 
under his usurpation of other powers and his 
disregard of other laws, he boldly avows in his 
letler to the General of the Army that he in- 
tends to disregard its provisions, and summons 
the commander of the troops of this Depart- 
ment to seduce him from his duty so as to be 
able to command, in violation of another act 
of Congress, sufficient military power to en- 
force his unwarranted decrees. 

_The President knew, or ought to have known, 
his official adviser, who now appears as his 
counsel, could and did tell him, doubtless, 
that he alone, as Attorney General, could file 
an information in the nature of a quo warranto | 
to determine this question of the validity of 
the law. 

Mr. Stanton, if ejected from office, was with- 
out remedy, because a series of decisions has 
settled the law to be that an ejected officer can 
hot reinstate himself either by quo warranto, 
mandamus or other appropriate remedy in the 
courts. 

If the President had really desired solely to 
test the constitutionality of the law or his legal 
night to remove Mr. Stanton, instead of his | 
i lant message to the Senate of the 21st of 
lcbruary, informing them of the removal, but 
hol suggesting this purpose, which is thus shown 
'o be an afterthought, he would have said, in 
‘ubstance: ‘* Gentlemen of the Senate, in order | 
'» test the constitutionality of the law entitled | 
“An act regulating the tenure of certain civil | 
‘ices,’ which I verily believe to be unconsti- | 
tulional and void, I have issued an order of || 


( 
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removal of KE. M. Stanton from the office of 
Secretary of the Department ot War. I felt 
myself constrained to make this removal lest 
Mr. Stanton should answer the information in 
the nature of a quo warranto, which I intend 
the Attorney General shall file at an early day, 


by saying that he holds the oflice of Secretary | 


of War by the appointment and authority of 
Mr. Lincoln, which has never been revoked. 
Anxious that there shall be no collision or dis- 
agreement between the several departments 
of the Government and the Executive, I lay 
before the Senate this message, that the rea- 
sons for my action, as well as the action itself, 
for the purpose indicated, may meet your con- 
currence.’’ Had the Senate received such a 
message the Representatives of the people 
might never have deemed it necessary to im- 
peach the President for such an act to insure 
the safety of the country, even if they had 


|| denied the accuracy of his legal positions. 


On the contrary, he issued a letter of removal, 


peremptory in form, intended to be so in 


effect, ordered an officer of the Army, Lorenzo 


Thomas, to take possession of the oflice and 
eject the incumbent, which he claimed he would 
do by foree, even at the risk of inaugurating 
insurrection, civil commotion, and war, 

Whatever may be the decision of the legal 
question involved, when the case comes before 
the final judicial tribunal who shall say that 
such conduct of the Executive under the cir- 
cumstances, and in the light of the history of 
current events and his concomitant 
not in Andrew Johnson a high crime and mis- 
demeanor? Imagine, if it were possible, the 
consequence of a decision by the Senate in the 
negative—a verdict of net guilty upon this prop- 
osition. 

A law is deliberately passed with all the form 


action, 1s | 


of legislative procedure, is presented to the 


President for his signature, is returned by him 
to Congress with his objections, is thereupon 


| reconsidered, and, by a yea and nay vote of 


three quarters of the Representatives ofthe peo- 


ple in the popular branch, and three fourths of 


the Senators representing the States in the 
higherranch, is passed again, notwithstanding 
the veto; is acquiesced in by the President, by 


all departments of the Government conform- | 


ing thereto for quite a year, no court having 
doubted its validity. Now its provisions are 
willfully and designedly violated by the Presi- 
dent with intent to usurp to himself the very 
powers which the law was designed to limit, 
for the purpose of displacing a meritorious 
officer whom the Senate just before had determ- 


||} ined ought not and should not be removed ; 
| for which high-handed act the President is im- 


peached in the name of all the people of the 
United States by three fourths of the House 
of Representatives, and presented at the bar 
of the Senate, and by the same Senate that 
passed the law, nay, more, by the very Sen- 
ators who, when the proceeding came to their 
knowledge, after a redeliberation of many 


| hours, solemnly declared the act unlawful and 


in violation of the Constitution; that act of 


| usurpation is declared not to be a high misde- 


meaner in office by their solemn verdict of not | 


guilty upon their oaths. 

Would not such a judgment be a conscious 
self-abnegation of the intelligent capacity of 
the representatives of the people 
assembled to frame laws for their guidance in 
accordance with the principles and terms of 
their Constitution and frame of their Govern- 
ment? 

Would it not bea notification—an invitation 
rather—standing to all time to any bold, bad, 
aspiring man to seize the liberties of the peo- 
ple, which they had shown themselves incapa- 
ble of maintaining or defending, and playing 
the réie of a Cesar or Napoleon here to estab- 
lish a despéitism, while this the last and greatest 
experiment of freedom and equality of right in 
the people, following the long line of buried re- 
publies, sinks to its tomb under the blows of 
usurped power from which free representative 
Government shall arise to the light of a morn 


in Congress | 


of resurrection never more, never more forever ! | 
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_Article nine’ charges that Major General 

Emory, being in command of the military de- 
pet of Washington, the President called 
1im before him and instructed him that the act 
of March 2, 1867, which provides that all or- 
ders from the President shall be issued through 
the General of the Army, was unconstitutional 
and inconsistent with his commission, with 
intent to induce Emory to take orders directly 
from himself, and thus hinder the execution 
of the civil-tenure act and to prevent Mr. 
Stanton from holding his oflice of Secretary 
of War, 

If the transaction set forth in this article 
stood alone we might well admit that doubts 
might arise as to the suflicieney of the proof. 
But the surroundings are so pointed and sig- 
nificant as to leave no doubt on the mind of 
an impartial man as to the intents and pur- 
poses of the President. No one would say 
that the President might not properly send to 
the commander of this department to make 
inquiry as to the disposition of his forces, but 
the question is, with what intent and purpose 
did the President send for General Emory at 
the time he did? Time, here, is an important 
element of the act. 

Congress had passed an act in March, 1867, 
restraining the President from issuing milttary 
orders save through the General of the Army. 


| The President had protested against that act. 


On the 12th of August he had attempted to get 
possession of the War Oflice by the removal 
of the incumbent, but could only do so by 
appointing the General of the Army thereto. 
l‘ailing in his attempt to get full possession of 
the otlice through the Senate, he had determ- 
ined, as he admits, to remove Stanton at all 


| hazards, and endeavored to prevail on the 


General to aid him in sodoing. He declines. 
lor that the respondent quarrels with him, 
denounces him in the newspapers, and accuses 
him of bad faith and untruthfulness. There- 
upon, asserting his prerogatives as Commander- 
in-Chief, he creates a new military department 
of the Atlantic. He attempts to bribe Lieu- 
tenant General Sherman to take command of 
it by promotion to the rank of general by bre- 
vet, trusting that his military services would 
compel the Senate to contirm him. 

If the respondent can get a general by brevet 
appointed, he can then by simple order put 
him on duty according to his brevet rank and 
thus have a general of the Army in command 
at Washington, through whom he can trans- 
mit his orders and comply with the act which 
he did not dare transgress, as he had approved 
it, and get rid of the hated General Grant. 
Sherman spurned the bribe. The respondent, 
not discouraged, appointed Major General 
George H. Thomas to the same brevet rank, 


| but Thomas declined. 


What stimulated the ardor of the President 
just at that time, almost three years after the 
war closed, but just after the Senate had rein- 
stated Stanton, to reward military service by 
the appointment of generals by brevet? Why 
did his zeal of promotion take that form and no 
other? There were many other meritorious offi- 
cers of lower rank desirous of promotion. The 
purpose is evident to every thinking mind. He 
had determined to set aside Grant, with whom 
he had quarrelled, either by force or fraud, 
either in conformity with or in spite of the act 


| of Congress, and control the military power 


of the country. On the 21st of ebruary—for 
all these events cluster nearly about the same 
point of time—he appoints Lorenzo Thomas 
Secretary of War and orders Stanton out of 
the office. Stanton refuses to go; Thomas is 


|| about the streets declaring that he will put him 


out by force, ‘kick him out.’’ He has caught 


his master’s word. 


On the evening of the 21st a resolution look- 


_ ing to impeachment is offered in the House. 


The President, on the morning of the 22d, 
‘Sas early as practicable,’ is seized with a 
sudden desire to know how many troops there 
were in Washington. What for, just then? 
Was that all he wanted to know? If so, his 
Adjutant General could have given him the ofh- 
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cial morning report, which would have shown | 


the condition and station of every man. But 
that was not all. He directs the commander 
of the department to come as early as practi- 
cable. Why this haste to learn the number 
of troops? Observe, the order does not go 
through General Grant, as by law it ought to 
have done. General Emory, not knowing 
what is wanted, of course obeyed the order as 
soon as possible. The President asked him if 
he remembered the conversation which he had 


with him when he first took command of the | 


department as to the strength of the garrison 
of Washington, and the general disposition of 
troops in the department. Emory replied that 
‘*he did distinctly;’’ that was last September. 
Then, after explaining to him fully as to all the 
changes, the President asked for recent changes 
of troops. Emory denied they could have 
been made without the order going through 
him, and then, with soldierly frankness, (as he 
evidently suspected what the President was 


after,) said by law no order could come to | 


him, save through the General of the Army, 
and that had been approved by the President 
and promulgated in a General Order No. 17. 
The President wished to see it. It was pro- 
duced, General Kmory says: ‘ Mr. 
dent, I will take it as a great favor if you wili 
permit me to eall your attention to this order 
or act.’’ Why a favor to Emory? Because 
he feared that he was to be called upon by the 
President to do something in contravention of 
that law. ‘The President read it and said: 
**'This is not in accordance with the Constitu- 
tion of the United States, which makes me 
Commander-in-Chief of the Army and Navy, 
or with the language of your commission.”’ 
Kmory then said: ** That is not a matter for 
the oflicers to determine. There was the order 
sent to us approved by him, and we were all 
governed by that order.”’ 

ile said, ‘Am [I to understand, then, that 
the President of the United States cannot give 
an order but through General Grant?’’? Gen- 
eral Emory then made the President a short 
speech, telling him that the officers of the 
Army had been consulting lawyers on the sub- 
ject, Reverpy Jounson and Robert J. Walker, 
and were advised that they were bound to obey 
that order. Said he, ‘‘I think it right to tell 
you the Army are a unit on this subject.’’ 
After a short pause, ‘‘seeing there was noth- 
ing more to say,’’ General Emory left. What 
made all the officers consult lawyers about 


obeying a law of the United States? What | 
influence had been at work with them? ‘The 


course of the President. In his message to 
Congress in December he had declared that 
the time might come when he would resist a 
law of Congress by foree. How could Gen- 
eral Emory tell that in the judgment of the 
President that time had not come, and hence 


was anxious to assure the President that he | 


could not oppose the law? 

In his answer to the first article he asserts 
that he had fully come to the conclusion to 
remove Mr. Stanton at all events, notwith- 


standing the law and the action of the Senate ; 


in other words, he intended to make, and did 
make executive resistance to the law duly en- 
acted. The consequences of such resistance 
he has told us in his message: 


*“Where an act has been passed according to the 
forms of the Constitution by the supreme legislative 
authority, and is regularly enrolicd among the pub- 
lie statates of the country, executive resistance tot, 
especially in times of high party excitement, would 
be likely to produce violent collision between the re- 
spective adherents of the two branches of the Gov- 
ernment. This would be simply civil war, and civil 


war must be resorted to only as the last remedy for | 
a * * a +. » a 


the worst evils.” 7 
“Tt is true that cases may oceur in which the Ex- 
ecutive would be compelled to stand on its rights, 
and maintain them, regardless of all consequences.”’ 
He admits, in substance, that he told Emory 
that the law was wholly unconstitutional, and, 


in effect, took away all his poweras Commander: | 


in-Chief. Was it not just such a lawas he had 
declared he would resist? Do you not believe 
that if General Emory had yielded in the least 
to his suggestions the President would have 


Presi- | 
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offered him promotion to bind him to his pur- 
poses, as he did Sherman and Thomas? 

Pray remember that this is not the case of 
one gentleman conversing with another on 
moot questions oflaw; but it is the President, 
the Commander-in-Chief, *‘ the fountain of all 
honor and source of all power,’’ in the eye of 
a military oflicer, teaching that ofticer to dis- 
obey alaw which he himself has determined is 
void, with the power to promote the oflicer if 
he finds him an apt pupil. 

Is it not a high misdemeanor for the Presi- 
dent to assume to instruct the oflicers of the 


|| Army that the laws of Congress are not to be | 


obeyed? ‘ 

Article ten alleges that, intending to set 
aside the rightful authority and powers of Con- 
gress, and to bring into disgrace and contempt 
the Congress of the United States, and to de- 


Congress and its laws, he, Andrew Johnson, 
President of the United States, made divers 
speeches set out therein, whereby he brought 
the oflice of President into contempt, ridicule, 
and disgrace. 

To sustain these charges there will be put in 
| evidence the short-hand notes of reporters in 


amined the sworn copies thereof, and one in- 
stance where the speech was examined and 
corrected by the Private Secretary of the Presi- 
dent himself, 

‘lo the charges of this article the respondent 
answers that a convention of delegates, of 
whom he does not say, sat in Philadelphia 
for certain political purposes mentioned, and 
appointed a committee to wait upon the re- 


man, Hon. Reverpy Jounson, then and now 
a Senator of the United States, addressed the 
respondent in a speech, a copy of which the 
respondent believes from a substantially cor- 
rect report is made a part of the answer ; that 
the respondent made a reply to the address of 
the committee. While, eens, he gives us 
in his answer a copy of the speech made to 
him by Mr. Reverpy Jounson, taken‘from a 
newspaper, he wholly omits to give us an au- 
thorized version of his own speech, about which 
he may be supposed to know quite as much, 
and thus saved us some testimony. He does 


the article are correct, nor does he deny that 
they are so. 

in regard to the speech at Cleveland, he 
again does not admit that the extracts cor- 
rectly or justly present his speech; but again 
he does not deny that they do so far us the same 
is set out. 

As to the speech at St. Louis, he does not 
deny that he made it—says only that he does 
not admit it, and requires, in‘each case, that 
the whole speech shall be proved. In that, I 
| beg leave to assure him and the Senate, his 

wishes shall be gratified to their fullest frui- 
tion. The Senate shall see the performance, 
so far as is in our power to photograph the 
scene by evidence, on each of these occasions, 
and shall hear every material word that he said. 
His defense, however, to the article is, that ‘‘ he 
felt himself in duty bound to express opinions 
of and concerning the public character, con- 
duct, views, purposes, motives, and tendencies 
of all men engaged in the public service, as 
well in Congress as otherwise,’’ ‘‘and that for 
anything he may have said on either of these 
occasions he is justified under the constitutional 
right of freedom of opinion and freedom of 
speech, and is not subject to question, inquisi- 


ner or form whatsoever.’’ He denies, however, 
that by reasou of any matter in said article or 


anything indecent or unbecoming in the Chief 
Magistrate of the United States, or tending to 
bring his high office into contempt, ridicule, 
or disgrace. 

The issue, then, finally, is this: that those 
| utterances of his, in the manner and form in 
|, which they are alleged to have been made, and 


stroy contidence in and to excite odium against | 


spondent as President of the United States; |, 
that they were received, and by their chair- | 


not admit that the extracts from his speech in | 


| 
| 
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— 


under the circumstances and at the time they 
were made, are decent and becoming the Prec. 
ident of the United States, and do not tend 1, 
bring the oflice into ridicule and disgrace. 
We accept the issues. They are two: 
First. That he has the right to say what jo 
did of Congress in the exercise of freedom «; 


| speech; and second, that what he did say 





each instance, who took these speeches or ex- || 


| opinion. 


those speeches was a highly gentlemanlike gy; 
proper performance in a citizen, and stil] moy. 
becoming in a President of the United States. 

Let us first consider the graver matter of t)\. 
assertion of the right to cast contumely Upon 
Congress; to denounce it as a ‘* body hanging 
on the verge of the Government ;’’ ** pretend. 
ing to be a Congress when, in fact, it was not q 


| Congress ;’’ ‘‘a Congress pretending to be {iy 
| the Union when its every step and act tended 


to perpetuate disunion,”’ ‘* and make a disrup. 
tion of the States inevitable ;’’ ‘‘ a Congress jy 
a minority assuming to exercise power which, 
if allowed to be consummated, would result jy 
despotism and monarchy itself ;*’ ** a Congress 
which had done everything to prevent the 
union of the States;’’ ‘‘a Congress factious 
and domineering ;’’ ‘‘a Radical Congress 
which gave origin to another rebellion;” 
‘* a Congress upon whose skirts was every drop 
of blood that was shed in the New Orleans 
riots.’” You will find these denunciations had 
a deeper meaning than mere expressions of 
It may be taken as an axiom in the 
atfairs of nations that no usurper has ever 
seized upon the Legislature of his country until 


he has familiarized the people with the possi. 





bility of so doing by vituperating and decrying 
it. Denunciatory attacks upon the Legislature 
have always preceded, slanderous abuse of the 
individuals composing it have always accom: 
panied, a seizure by a despot of the legislative 
power of a country. 

‘wo memorable examples in modern history 
will spring to the recollection of every man 


| Before Cromwell drove out by the bayonet the 


Parliament of England he and his partisans 
had denounced it, derided it, decried it, and 
defamed it, and thus brought it into ridicule 
and contempt. He villified it with the same 
name which—it isa significant fact—the parti- 
sans of Johnson, by a concerted ery, applied to 
the Congress of the United States when he con- 
menced his memorable pilgrimage and crusade 
against it. Itisastill more significant fact that 
the justification made by Cromwell and by Jolin: 
son for setting aside the authority of Parliament 
and Congress respectively was precisely the 
same, to wit: that they were elected by part 
of the people only. When Cromwell, by his 
soldiers, finally entered the hall of Parliament 
to disperse its members, he attempted to cover 
the enormity of his usurpation by denouncing 


| this man personally as a libertine, that as a 
| drunkard, another as a betrayer of the liber- 


| tion, impeachment, or inculpation in any man- | 


its specifications alleged he has said or done | 


| 


' 





ties of the people. Johnson started out on 
precisely the same course, but forgetting the 
parallel, too early he proclaims this patriot an 
assassin, that statesman a traitor; threatens 
to hang that man whom the people delight to 
honor, and breathes out ‘‘ threatenings and 
slaughter’’ against this man whose services 10 
the cause of human freedom have made his 
name a household word wherever the language 
is spoken. There is, however, an appreciable 
difference between Cromwell and Johnson, and 
there is a like difference in the results accom: 
plished by each. 

When Bonaparte extinguished the Legis!« 
ture of France he waited until, through ls 
press and his partisans and by his own denua 
ciations, he brought its authority into disgrace 
and contempt; and when, finally, he drove 
the council of the nation from their chambe*, 
like Cromwell, he justified himself by personal 
abuse of the individuals themselves as tley 


| passed by him. 
That the attempt of Andrew Johnson 
' overthrow Congress has failed is because °! 


the want of ability and power, not of malign! 

and will. 
We are too apt to overlook the danger which 

may come from words: ‘‘ We are inclined to 


Pe 


owe ak evn, 


sabe ott, IRI R GS tet 580k 


i cat eee 


ca 


is 


i ilbind Saisotseaeee 


not 
of | 

J 
the 
of 1 
life 
den 
tem 
Un 
Go 

| 
den 
the 
fen: 
me? 
not 
of 7 
due 

A 
may 
has 
sper 
and 
not 
cou 
and 


do, 


are 

Stay 
exe 
and 
slan 





e they 
Pres. 
nd to 


hat | 
Om of 
Say 
ke an 
Lim 
States 
ot the 
} upon 
AN ging 
elend- 
snhota 
be lor 
ended 
lisrup- 
TeSs in 
Which, 
sult in 
NLress 
ut the 
actious 
gress 
tion :” 
ry drop 
Jrleans 
ns had 
ions ( f 
in the 
IS ever 
ry until 
possi- 
ecrying 
slature 
of the 
accom: 
islative 


history 
y man 
ynet the 
artisans 
it, and 
ridicule 
1e same 
e€ parti- 
pli d to 
he com- 
crusade 
‘act that 
yy John 
‘liament 
ely the 
by part 
, by his 
liament 
Lo cover 
puncing 
lat as a 
ie liber: 
out on 
‘ing the 
striot an 
ireatens 
light to 
ngs and 
vices in 
rade his 
anguace 
reclable 
SON, and 


acco: 


Legisla 
ugh his 
; denul: 
disgrace 
e drove 

} . 
hamber, 
personal 
as they 


mson 
pause 0! 
paliguity 


or which 
lined to 


jae hte SUS ~ Sarna 


to 


3-34 





cay that is only talk—wait till some act is done, 
ond then it will be time to move. 
" be, and sometimes are, things—living, 
ving things, that set a world on fire.”’ 

ve a most notable instance of the power of 
words look at the inception of the rebellion 
-hrough which we have just passed. For a 
verter of a century the nation took no notice 

‘etalk of disunton and secession which was 
heard in Congress and on the ** 


in the South a generation was taught them by 


’ Vv 
LV 


i} 


But words | 


stump’’ until | 


word, and the word suddenly burst forth into | 


terrible, awful war. 
‘{ Jackson had hanged Calhoun in 1832 for 


talking nullification and secession, which was 


Does any one doubt that 


embryo treason, the cannon of South Carolina | 


against Fort Sumter would ever have been 
heard with all their fearful and deadly con- 
sequences? Nay, more; if the United States 
otlicers, Senators, and Representatives had been 


grave magistrate who occupies, if he does not 
fill, the place once honored by Washington ; 
nay, far higher and of greater consequence, he 
stands before the world as the representative 
of free institutions, as the type of man whom 
the suffrages of a free people have chosen as 
their chief. He should be the living evidence 


of how much better, higher, nobler, and more | 


| in the image of God is the elected ruler of a 


free people than a hereditary monarch, coming 


| into power by the accident of birth; and when 


impeached or disqualified from office in 1832 || 


for advocating secession on the ‘‘ stump,’’ as 
was done in 1862 by Congress, then our sons 
aud brothers now dead in battle or starved 
in prison had been alive and happy, and a 
peaceful solution of the question of slavery had 
been found. 


he disappoints all these hopes and all these 
expectations, and becomes the ribald, seurril- 
ous blasphemer, bandying epithets and taunts 
with a jeering mob, shall he be heard to say 
that such conduct isnot ahigh misdemeanor in 
office? Nay, disappointing the hopes, causing 
the cheek to burn with shame, exposing to the 
taunts and ridicule of every nation the good 
name and fame of the chosen institutions of 
thirty million people, is it not the highest 


| possible crime and misdemeanor in office; and 


| charges. 


under the circumstances is the gravamen of the 
Lhe words are not alleged to be either 


| false or defamatory, because it is not within the 


Does any one doubt that if the intentions of | 


the respondent could have been carried out, 
and his denunciations had weakened the Con- 
cress in the affections of the people, so that 
those who had in the North sympathized with 
the rebellion could have elected sucha minority 
even of the Representatives to Congress as, 
together with those sent up from the govern- 


power of any man, however high his oflicial 
position, in effect to slander the Congress of 
the United States, in the ordinary sense of that 


| word, so as to call on Congress to answer as 


to the truth of the accusation. We do not go 
in, therefore, to any question of truth or falsity. 
We rest upon the scandal of the scene. We 


| would as soon think, in the trial of an indict- 


ments organized by Johnson in the rebellious || 


States, should have formed a majority of both 
or either House of Congress, that the Presi- 
dent would have recognized sach body as the 
legitimate Congress, and attempted to carry out 
its decrees by the aid of the Army and Navy 
and the Treasury of the United States, over 
which he now claims such unheard-of and 
illimitable powers, and thus lighted the torch 
of civil war? 

In all earnestness, Senators, I call each one 
of you upon his conscience to say whether he 
does not believe by a preponderance of evidence 
drawn from the acts of the respondent since 


ment against a termagant as a common scold, 


|| of summoning witnesses to prove that what she 


said was not true. It is the noise and disturb- 
ance in the neighborhood that is the offense, 
and not a question of the provocation or irrita- 


'| tion which causes the outbreak. 


he has been in office that if the people had | 


not been, asthey ever have been, true and loyal 
to their Congress and to themselves, such would 
not have been the result of these usurpations 
of power in the Executive? 

Is it indeed to be seriously argued here that 
there is a constitutional right in the President 
of the United States, who during his oflicial 
life can never lay aside his official character to 
denounce, malign, abuse, ridicule, and con- 
temn, openly and publicly, the Congress of the 
United States—a coirdinate branch of the 
Government? 

It cannot fail to be observed that the Presi- 
dent (shall I dare to say his counsel, or are 
they compelled by the exigencies of their de- 
lense,) has deceived himself as to the grava- 
men of the charge in this article. It does 
not raise the question of freedom of speech, but 
of propriety and decency of speech and con- 
duct in a high officer of the Government. 

Andrew Johnson, the private citizen, as I 
may reverently hope and trust he soon will be, 
has the full constitutional right to think and 
‘peak what he pleases, in the manner he pleases, 
and where he pleases, provided always he does 
not bring himself within the purview of the 
common law offenses of being a common railer 
aud brawler or & common scold, which he may 
do, (if a male person is ever liable to commit 
‘hat crime;) but the dignity of station, the pro- 
jrieties of position, the courtesies of office, all 
»! which are a part of the common law of the 

ud, require the President of the United States 
'o observe that gravity of deportment, that fit- 
ness of conduct, that appropriateness of de- 
meanor, and those amenities of behavior which 
are a part of his high official functions. He 
stands before the youth of the country the 
exemplar of all that is of worth in ambition 
and all that is to be sought in aspiration; he 
stands before the men of the country as the 


At the risk of being almost offensive, but 
protesting that if so it is not my fault but that 
of the person whose acts Iam describing, let 
me but faintly picture to you the scene at 
Cleveland and St. Louis. 

It is evening; the President of the United 
States, on a journey to do homage at the tomb 
of anillustrious statesman, accompanied by the 
head of the Army and Navy and Secretary of 
State, has arrived in the great central city of 
the continent. He has been welcomed by the 
civie authorities. He has been escorted by a 
procession of the benevolent charitable socie- 
ties and citizens and soldiers to his hotel. He 
has returned thanks in answer to address of 


| the mayor to the citizens who has received 


him. ‘The hospitality of the city has provided 
a banquet for him and his suite, when he is 


|| again expected to address the chosen guests 


of the city, where ali things may be conducted 
in decency and order. While he was resting, 
as one would have supposed he would have 
wished to do from the fatigue of the day, a 
noisy crowd of men and boys, washed and un- 
washed, drunk and sober, black and white, 


| assemble in the street, who make night hideous 


by their bawling; quitting the drawing-room, 


without the advice of his friends, the President’ 


of the United States rushes forth on to the 
baleony of the hotel to address what proves to 
have been a mob, and this he calls in his an- 
swer a ‘*fit occasion on which he is held to 
the high duty of expressing opinions of and 


concerning the legislation of Congress, pro- 


posed or completed, in respect of its wisdom, 
expediency, justice, worthiness, objects, pur- 
poses, and public and political motives and 
tendencies.’ 

Observe now, upon this ‘fit occasion,”’ 
like in all respects to that at Cleveland, when 
the President is called upon by the constitu- 
tional requirements of his office to expound 
‘‘the wisdom, expediency, justice, worthiness, 
objects, purposes, and tendencies of the acts 
of Congress,”’ 
in which he saysit. Does he speak with the 
gravity of a Marshall when expounding con- 
stitutional law? Does he use the polished 
sentences of a Wirt? Or, failing in these, 


| which may be his misfortune, does he, in plain, 


homely words of truth and soberness, endeavor 


what he says, and the manner | 


tu instruct the men and youth betore him in | 
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their duty to obey the laws and to reverence 
their rulers, and to prize their institutions of 
government? Although he may have been 
mistaken in the aptness of the occasion for 
such didactic instruction, still good teaching is 
never thrown away. He shows, however, by 
his language, as he had shown at Clevelaad, 
that he meant to adapt himself to the oecasion. 
He has hardly opened his mouth, as we shall 
show you, when some one in the crowd cries, 
‘* How about our British subjects ?”’ 

The Chief Executive, supported by his See- 
retary of State, so that all the foreign relations 
and diplomatic service were fully represented, 
with a dignity that not even his counsel can 


| appreciate, and with-an amenity which must 


have delighted Downing street, answers: ‘* We 
will attend to John Bull after awhile, so far as 
that is coneerned.’’ The mob, ungrateful, re- 


| ceive this bit of ‘‘expression of opinion upon 


,| public and political motives and tendencies’ 


the justice, worthiness, objects, purposes, and 
’ 
of our relations with the kingdom of Great 
Britain as they fell from the honored lips of 


| the President of the United States with laugh- 


ter, and the more unthinking with cheers. 
Having thus disposed of our diplomatie re- 
lations with the first naval and commercial 
nation on earth, the President next proceeds 
to express his opinion in manner aforesaid and 
for the purposes aforesaid to this noisy mob on 
the subject of the riots, upon which his answer 
says ‘‘it is the constitutional duty of the Pres- 


| ident to express opinions for the purposes 


aforesaid. 
aa 
; go on! 


A voice calls out, ‘*‘ New Orleans! 
After a graceful exordium the Pres- 
ident expresses his high opinion that a mas- 
sacre, wherein his pardoned and unpardoned 
rebel associates and friends deliberately shot 
down and murdered unarmed Union men with- 
out provocation, even Horton, the minister of 
the living God, as his hands were raised to the 
Prince of Peace, praying, in the language of 


the great martyr, ‘‘ Father, forgive them, for 


they know not what they do,’’ was the resalt 
of the laws passed by the legislative depart- 
ment of your Government in the words follow- 
ing, that is to say: 

“If you will take up the riot at New Orleans and 
trace it back to its source, or to its immediate cause 


| you will find out who was responsible for the blood 


; cries of ** bully.”’ 


that was shed there, 

** Tf you take up the riot at New Orleans and trace 
it back to the radical Congress”— 

This, as we might expect, was received by 
the mob, composed, doubtless, in large part 
of unrepentant rebels, with great cheers and 
It was ** bully’’—if that 
means encouraging—for them to learn on the 
authority of the President of the United States 


| that they might shoot down Union men and 


patriots, and lay the sin of murder upon the 
Congress of the United States; and this was 


| another bit of *‘ opinion’’ which the counsel 


say it was the high duty of the President to 
express upon the justice, the worthiness, ob- 
jects, ** purposes and public and political mo- 


| tives and tendencies of the legislation of your 
| Congress.”’ 


arguments and facts he is 


Aiter some further debate with the mob some 
one, it seems, had called out ‘‘traitor!’’ The 
President of the United States, on this fitting, 
constitutional occasion, immediately took this 
as personal, and replies to it: 


Now, my countrymen, it is very easy to indulge 
in epithets; it is very easy tocalla man Judas, and 
cry out traitor, but when he is called upon to give 
very often found wanting.” 
What were the “ facts that were found want- 
ing,’’ which, in the mind of the President, pre- 
veuted him from being a Judas Iscariot? He 
shall state the ‘‘ wanting’’ facts in his own lan- 
guage on this occasion when he is “ exercising 
“* . . . . a ?? 
his high constitutional prerogative : 


** Judas Iscariot! Judas! Therewas aJudasonce, 
one of the twelve apostles. Ob! yes, the twelve 
apostles had a Christ. [A Voice, *and a Moses, too;’ 
creat laughter.| The twelve apostles had a Christ, 
aud he never could have had a Judas unless he had 
had thetwelveapostles. If I have played the Judas, 
who has been my Christthat I have played the Judas 
with? Was it THap. Stevens? Was it Wendell 
Phillips? Wasa it Cuaries Sumner ?” 


If it were not that the blasphemy shocks us 
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we should gather from all this that it dwelt in 
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yours, with its divine right of kings, does not. 


. 


| tion acts, which, in his message, he dec] 





ares 











. ; ° . , , - . ° e sion 
the mind of the President of the United States We can remove him—as we are about to do— ‘as plainly unconstitutional as any that Can kno 
that the only reason why he was notaJudas from the office he has disgraced by the sure, || be imagined.’ If that be so, why should hp f| 
was that he had not been able to find a Christ | safe, and constitutional method of impeach- || not violate them? If, therefore, the judgmen; P ait 
toward whom to play the Judas. ment; while your king, if he becomes a buf- | of the Senate shall sustain us upon the other ® had 

ltwillappearthatthis bitof**opinion,’’ given | foon, or a jester, or a tyrant, can only be || articles, we shall take judgment upon this by a of | 
in spursvance of his constitutional obligation, | displaced through revolution, bloodshed, and || confession, as the respondent declares in the Fd cou 
was received with cheersand hisses. Whether | civil war. same message that he does not intend to exe. 5 a 
the cheers were that certain patriotic persons This, this, O monarchist! is the crowning || cute them, am 
named by him might be hanged, or the hissing || glory of our institutions, because of which, if || ‘To the bar of this high tribunal, invested H on 
was because of the inability of the President to || tor no other reason, our form of government || with all its great power and duties, the House all 
play the part of Judas for the reason before | claims precedence over all other governments || of Representatives has brought the President her: 
stated, I am sorry to say the evidence will not || of the earth. || of the United States by the most solemn form P ber 
inform us. Article cleven charges that the President, | of accusation, charging him with high crimes 4 the 
His answer makes the President say that it | having denied ina public speech on the 18th of || and misdemeanors in oflice, as set forth in the , L, 
is his **duty to express opinions concerning || August, 1866, at Washington, that the Thirty- || several articles which | have thus feebly pre. S oof t 
the public characters, and the conduct, views, || Ninth Congress was authorized to exercise || sented to your attention. Now, it seems neces. a mot 
purposes, objects, motives, and tendencies of || legislative power, and denying that the legis- || sary that | should briefly touch upon and bring S Leg 
all men engaged in the public service.’’ lation of said Congress was valid or obligatory || freshly to your remembrance the history of ™ the 
Now, as ** the character, motives, tendencies, || upon him, or that it had power to propose cer- | some of the events of his administration of 4 reje 
purposes, objects, and views’’ of Judas alone || tain amendments to the Constitution, did at- || affairs in his high office, in order that the intents ff eit 
had ** opinions expressed’? about them onthis || tempt to prevent the execution of the act enti- || with which and the purposes for which the ¥ Joh 
** fit oveasion,’’ (although he seemed to desire | tled ‘‘An act regulating the tenure of certain || respondent committed the acts alleged against gray 
to have some others, whose names he men- || civil oflices,’’ by unlawfully attempting to de- |) him may be fully understood. be 
tioned, hanged,) I shall leave his counsel to | vise means by which to prevent Mr. Stanton || Upon the first reading of the articles of im- ady 
inform you what were the public services of from resuming the functions of the oflice of || peachment the question might have arisen in ame 
Judas Iscariot, to say nothing of Moses, which || Secretary of the Department of War, notwith- || the mind of some Senator, Why are these acts sitic 
it was the constitutional duty and right of the || standing the refusal of the Senate to concur in | of the President only presented by the House of s 
President of the United States to discuss on |! his suspension, and that he also contrived || when history informs us that others equally the 
this particularly fit occasion. means to prevent the execution of an act of || dangerous to the liberties of the people, if not too, 
But | will not pursue this revolting exhibi- ||} March 2, 1867, which provides that all mili- || more so, and others of equal usurpation of Con 
tion any further, | tary orders shall be issued through the General || powers, if not greater, are passed by in silence? met 
I will only show you at Cleveland the crowd || of the Army of the United States, and also || To such possible inquiry we reply: that the tion 
and the President of the United States, in the |} another act of the same 2d of March, com- || acts set out in the first eight articles are but chai 
darkness of night, bandying epithets with each | monly known as the reconstruction act. | the culmination of a series of wrongs, malfeas- Uni 
other, erying, ** Mind your dignity, Andy ;’ ‘To sustain this charge proof will be given || ances, and usurpations committed by the re- the. 
** Don’t get mad, Andy ;’’ ‘* Bully for you, || of his denial of the authority of Congress as || spondent, and therefore need to be examined it te 
Andy.’ | hardly dare shock, as | must, every |! charged; also his letter to the General of the || in the light of his precedent and concomitant exe 
sense of propriety by calling your attention to || Army, in which he admits that he endeavored |) acts to grasp their scope and design. ‘The last Uni 
the President’s allusion to the death of the || to prevail on him by promises of pardon and || three articles presented show the perversity whi 
sainted martyr, Lincoln, as the means by which || indemnity to disobey the requirements of the || and malignity with which he acted, so that the the 
he attained his office, and if it can be justified in || tenure-of-otlice act, and to hold the oflice of ||.man as heis known to ug may be clearly spread not 
any man, publie or private, lam entirely mis Secretary of War against Mr. Stanton after he || upon record to be seen ‘aud known of all men his 
taken in the commonest proprieties of life. || had been reinstated by the Senate; that he || hereafter. nou 
The President shall tell his own story: | chided the General for not acceding to his re- || What has been the respondent’s course of tion 
“There was, two years ago, a ticket before you for || quest, and declared that had he known that he || administration? For the evidence we rely pow 
the Presidency. I was placed upon that ticket with || (Grant) would not have acceded to his wishes || upon common fame and current history as sul: inte 
a distinguished citizen now no more. | Voices, ‘Its || we . p 
a pity;’ ‘Too bad;’ *Untortunate.’] Voul know | he would have taken other means to prevent || ficient proof. By the common law common as | 
there are some who say ‘unfortunate.’ Yes, unfor- || Mr. Stanton from resuming his oflice; his ad- || fame, ‘* si oriatur apud bonos et graves,’’ was fron 
tunate for some that God rules on high and deals in |) mission in his answer that his purpose was from || ground of indictment even; more than two Uni 
justice, (Cheers.| Yes, unfortunate. The ways of . ‘ . ‘ . me . : 
‘rovidence are mysterious aud incomprehensible, || the first suspension of Mr. Stanton, August || hundred and forty years ago it was determined plat 
controlling all who exclaim ‘unfortunate.’” | 12, 1867, to oust him from his oflice, notwith- || in Parliament ‘‘ that common fame is a good pow 
ls it wonderful at all that such a speech, |) standing the decision of the Senate under the || ground forthe proceeding of this House, either whi 
which seems to have been unprovoked and || act; his order to General Grant to refuse to || to inquire of here or to transmit the complaint, doe 
coolly uttered, should have elicited the single || recognize any order of Mr. Stanton purporting |! if the House find cause, to the king or lords.” plar 
response from the crowd, ‘‘ Bully for you ?’’ | to come from himself after he was so reinstated, || | Now, is it not well known to all good and = top 
[ go no further. I might follow this ad nau- | and his order to General Thomas as an oflicer | grave men ‘‘bonos et graves’’ that Andrew » acte 
seam. I grant the President of the United | of the Army of the United States to take pos- ! Johnson entered the oflice of President of the whe 
States further upon this disgraceful scene the || session of the War Office, not transmitted, as United States at the close of the armed rebel: = maj 
merey of my silence. ‘Tell me now, who can || it should have been, through the General of the || lion making loud denunciation, frequently and 5 «dete 
read the accounts of this exhibition, and reflect | Army, and the declarations of General Thomas || everywhere, that traitors ought to be punished 5 totl 
thatthe result of our institutions of government || that as an otlicer of the Army of the United || and treason should be made odious; that the | opp 
has been to place such a man, so lost to decency || States he felt bound to obey the orders of the || loyal and true men of the South should be fos- and 
and propriety of conduct, so unfit, in the high ||} Commander-in-Chief. ] tered and encouraged ; and, if there were but to s 
oflice of ruler of this nation, without blushing || To prove further the purpose and intent with | few of them, to such only should be given in s thet 
and hanging his head in shame as the finger of || which his declarations were made, and his || charge the reconstruction of the disorganized ; mur 
scorn and contempt for republican democracy |f denial of the power of Congress to propose || States? 5 6irite 
is pointed at him by some advocate of monarchy || amendments to the Constitution, and as one | Do not all men know that soon afterward he coun 
; inthe Old World. Whatanswer have you when || of the means employed by him to prevent the | changed his course and only made treason mur 
be an intelligent foreigner says, ‘* Look! see! this || execution of the acts of Congress, we shall || odious, so far as he was concerned, by appoint: Zoot 
, is the culmination of the ballot unrestrained in || show he has opposed and hindered the pacifi- | ing traitors to office and by an indiscriminate he a 
Be the hands of a free people, in a country where || cation of the country and the return of the || pardon of all who ‘‘came in unto him?” Who » exer 
“ any man may aspire to the office of President. || insurrectionary States to the Union, and has || does not know that Andrew Johnson initiated, com 
Pat is not our Government of a hereditary king or || advised the Legislature of the State of Ala- 1 of his own will, a course of reconstruction ol The 
5 i) emperor a better one, where at least our sov- || bama-not to adopt the constitutional amend- || the rebel States which at the time he claimed sive 
¥ ereign is born a gentleman, than to have such || ment known as the fourteenth article, when || was provisional only, and until the meeting ol mili 
a thing as this for a ruler?” || appealed to to know if it was best for the Legis- || Congress and its action thereon? Who does lng 
Yos, we have an answer. We can say this || lature so to do; and this, too, after that amend- || not know that when Congress’ met and under: , purs 
man was not the choice of the people for the || meut had been adopted by a majority of the || took to legislate upon the very subject of re sible 
President of the United States. Hewasthrown || loyal State Legislatures, and after, in the elee- | construction of which he had advised them in Stat 
to the surface by the whirlpool of civil war, and || tion of 1866, it had been sustained by an over- || his message, which they alone had the consti: righ 
carelessly, we grant, elected to the second place || whelming majority of the loyal people of the |/ tutional power to do, Andrew Johnson last tion 
in the Government, without thought that he || United States. 1 do not propose to comment || aforesaid again changed his course, and de- Arm 
might ever fill the first. || further on this article, because, if the Senate || clared that Congress had no power to legislate the | 
By murder most foul he succeeded to the |! shall have decided that all the acts charged in || upon that subjeet; that the two Houses had by y 
Presidency, and is the elect of an assassin to | the preceding articles are justified by law, then | only the power separately to judge of the qualt- in th 
that high oflice, and not of the people. ‘It | so large a part of the intent and purposes with |! fications of the members who might be sent to be u 
was a grievous fault, and grievously have we | which the respondent is charged in this article | each by rebellious constituencies, acting under whic 
answered it;’’ but let me tell you, O advocate || would fail of proof that it would be difficult to || State organizations which Andrew Johnson Tl 
of monarchy! that our frame of governmeut | say whether he might not, with equal impu- || had called into existence by his late fiat, the i t] 
gives usa remedy for such a mislortune, which |! nity, violate the laws known as the reconstruc: || electors of which were voting by his permis your 
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sion and under his limitations? Who does not 
-now that when Congress, assuming its right- 
nower to propose amendments to the Con- 
tution, had passed such an amendment, and 
had submitted it to the States as a measure 
of pac ification, Andrew Johnson advised and 
sunseled the Legislatures of the States lately 
rebellion, as ‘well as others, to reject the 
oul nt, so that it might not Operate as a 
oe and thus establish equality of suffrage in 
all the States and equality of right in the mem- 
hers of the Electoral College and in the num- 
ber of the Re -presentativ es to the Congress of 
the United States? 

Lest any one should doubt the correctness 
of this pie ce of history or the truth of this com- 
mon fame we shall show you that while the 
Legislature of Alabama was deliberating upon 
the reconsideration of the vote whereby it had 
rejected the constitutional amendment, ‘the fact 
being brought to the knowledge of Andrew 
Johnson and his advice asked, he, by a tele- 
graphic message under his own hand, here to 
he produced, to show his intent and purposes, 
advised the Legislature against passing the 
amendment, and to remain firm in their oppo- 
sition to Congress. We shall show iike advice 

f Andrew Johnson, upon the same subject, to 
the Legislature of South Carolina, and this, 
too. in the winter of 1867, after the action of 
Congress in proposing the constitutional amend- 
ment had been sustaincd in the previous elee- 
tion by an overwhelming majority. Thus we 
charge that Andrew Johnson, President of the 
United States, not only endeavors to thwart 
the constitutional action of Congress and bring 
it to naught, but also to hinder and oppose the 
execution of the will of the loyal pe ople of the 
United States expressed, in the only mode by 
which it can be done, through the ballot-box, in 
the election of their Representatives. Who does 
not know that from the hour he began these 
his usurpations of power he everywhere de- 
nounced Congress, the legality and constitu- 
tionality of its action, and defied its legitimate 
powers, and, for that purpose, announced his 
intentions and carried out his purpose, as far 
as he was able, of removing every true man 
from office who sustained the Congress of the 
United States? And it is to carry out this 
plan of action that he claims the unlimited 
power of removal, for the illegal exercise of 
which he stands before you this day. Who 
does not know that, in pursuance of the same 
plan, he used his veto power indiscriminately 
to prevent the passage of wholesome laws en- 
acted for the pacification of the country ; and 
when laws were passed by the constitutional 
majority over his vetoes he made the most 
determined opposition, both open and covert, 
to them, and, for the purpose of making that 
Opposition effectual, he endeavored to array 
and did array all the people lately in rebellion 
to set themselves against Congress and against 
the true and loyal men, their neighbors, so that 
murders, assassinations, and massacres were 
rife all over the southern States, which he en- 
couraged by his refusal to consent that a single 
murderer be punished, though thousands of 
good men have been slain; and, further, that 
he attempted by military orders to prevent the 
execution of acts of Congress by the military 
commanders who were charged therewith. 
These and his coneurrent acts show conclu- 
sively that his attempt to get the control of the 
military force of the Government, by the seiz 
ing of the Department of War, was done in 
pursuance of his general design, if it were pos- 
sible, to overthrow the Congress of the United 
States; and he now claims by his answer the 
right to control at his own will, for the execu- 
tion of this very design, every officer of the 
Army, Navy, civil, and diplomatic service of 
the United States. He asks you here, Senators, 
by your solemn adjudication, to confirm him 
in that right, to invest him with that power, to 
be used with the intents and for the purposes 
“— h he has alres ady shown. 

Che responsibility is with you; the safeguards 
of the Constitution against usurpation are in 


your hands; the interests and hopes of free 


| qualifi 


| the opinion, 
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institutions wait upon your ve adie t. The House 
of Representatives has done its duty. We 
have pre sented the facts in the constitutional 
manner; we have brought the criminal to your 
bar, and demand judgment at your hands for 
his so great crimes. 

Never again, if Andrew Johnson go quit and 
free this day, can the people of this or any 
other country by constitutional checks or gu: wrds 
stay the usurpations of executive power. 

| speak, therefore, not the language of exag- 
geration, but the words of truth and soberness, 
that the future political welfare and liberties 
of all men hang trembling on the decision of 
the hour. 


A ae of th Authorities upon the Law 
f Impe ich ible Crimes and Misdemeanor: 
orioerel't Hon. Wi..14aM Lawrence, M. C. 
of Ohio: revised and presei rfed hy B. FPF. 
LBuTLER, of Massachusetts, one of th Man 
asa parlof his ope ning argument On 
the a whment of the President. 


In order to ascertain the impeachable char- 
icter of an act dine or omitted reference must 
be had to the Constitution, expounded as it is | 
by history, by parliam« Sone and common law 

The provisions of the which 
relate to or illustrate dct impeachment 
are these: 

“The Louse of Representatives shall choose their 
tker and other officers, and shall have the 
power of impeachment.” (Art. 1, see, 2.) 

‘The Senate shall have the sole power to try all 


aqers, 


Jonstitution 
LW of 


Spe 


sole 






impeachments, When sitting for that purpose they 
shall be on oath oraflirmation. When the President 
ofthe United States is tried the Chief Justice shall 


on shall be convicted without 
the concurrence of two thirds of the members present. 

‘Judgment in cases of impeachment shall not 
extend further than to removal from otliee, and dis- 
ification to hold and enjoy any office of hpnor, 
trust, or profit under the United States; but the 
party convicted shall nevertheless be liable and sub- 
ject to indictment, trial, judgment, and punishment, 
uccording to law.”’ (Art. 1, see. 3.) 

In case of the removal of the President from 
office, or of his death, resignation, or inability to dis- 
eharge the powers and duties of the _ office, the 
same shall devolve on the Vice Presiden t, and the 
Congress may by law provide forthe case of removal, 
death, resignation, or inability, oth of the Presi- 
dent and Vice President, declaring what officer shall 
then act as President, and such oflicer shall act 
accordingly, until the disability be removed or a 
President shall be elected.”’ (Art. 2, see 1.) 

“The Presieent shall be Commander-in-Chief of 
the Army and Navy of the United States, and of 
the militia of the several States when called into the 
actual service of the United States; he may require 
in writing, of the principal officer in 

each of the Executive De -partinents, upon any subject 
re shi ting to the duties of theirrespective offices; and 
he shall have power to grant reprieves and pardons 
for offenses against the United States, except in cases 
of impeachment.” (Art. 2, sec. 2.*) 

* The President, Viee President, and all civil offi- 
cers of the United States shall be removed from office 
on impeachment for, and conviction of, treason, 
bribery, or other high crimes and misdemeanors.’ ; 
(Art. 2, sec. 4.) 

“The trial of all crimes, except in cases of im- 
peachment, shall be by jury; and such trial shall 
be held in the State where the said erimes shall have 
been committed; but when notcommitted within any 
State the trial shall be at such place or places asthe 
Congress may by law have directed.” (Art. 3, see. 2.) 

The convention which framed the Constitu- 
tion on the subject of impeachment ‘‘proceeded 
in the same manner itis manifest they did in 
many other cases; they considered the object 
of their legislation as a known thing, havinga 
definite existence. Thus existing, 
their work was solely to mold it into a suit- 
able shape. They have given it to us, not as 
a thing of their creation, but merely of their 
modification.” + 


preside; and no pers 


previous 


‘ The clauses of ‘the Cons stitutio mn which declare 
that a party impeached shall be “liable to indict- 
ment;” that “the trial of all crimes, except in cases 
of impeachment, shall be by jury;’’ that the Presi- 
dent shall have power to grant **pardons for offenses 
agains st the United States, exceptin cases of impeach- 
ment,” are all either p: arts of or modifications of the 
British constitution; they recognize statutory and 
common law crimes as a portion, but not all, of the 
impeachable offenses here as they were and are in 
England. 


+ Bayard on Blount’s Trial, 264; and he 
“And therefore I shall insist that it remains as at 
common law, | parliamentary,}) with the variance only 
of the posit ve provisions of the Constitution.” 


(Wharton’s State lrials, 264; Rawle on Constitution, 
200.) 
oop ‘ . : ” ; 4 ‘“ . 
Lhe Constitution Pa a refers | 


added: 
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In England a majority of the lords andi 
though, by common le iw, twelve peers must be 
present and coneur.* Here the concurrence 
ot two thirds of the members [of the Senate] 
present 1s requisite, 

In England the character and extent of the 
punishment are in the diseretion of the lords. 
Tere it cannot extend further than to removal 
from and nme ra to hold office. 

In England * all the king’ 8 subjects are im- 
peachable in Parliament.’’} Here, ace —- 
to the received construction, ‘‘ none are liable 
to impeachment except officers of the Govern- 
ment.’’t 

In England the lords are not sworn in try- 
ing an impeachment, but give their decision 
upon their honor. Here Senators act under 


~~ - — 


| the solemn sanction of an oath or affirmation. 


In England the crown is not impeachable. 
Here the President is. 

In England, impeachment may, to some ex- 
tent, be regarded as a mode of trial designed, 
inter alia, to punish crime, though not en- 
tirely so, since a judgment on an impeach- 
ment is no answer to an indictment in the 
king’s bench.|| Here impeachment is only 
designed to remove unfit persons from office ; 
and the party convicted is subject to indict- 
ment, trial, and punishment in the proper 


}} COurts. 


lt is absurd to say that impeachment is here 
a mode of procedure for the punishment of 
when the Constitution declares its 
objeet to be removal from and disqualificaiion 
to hold office, and that ‘‘the party convicted 


crime, Z 


| shall nevertheless be liable and subject to 


| tution is an instrument of enumeration 


indictment, trial, judgment, and punishment, 
according to law,’’ for his ** crimes. 

Subject to these modifications, and adopt 
ing the recognized rule, that the Constitution 
should be construed so as to be equal to every 


te. *” . * * * “ impeachment 
defining it. It assumes the existence " 
*‘and silently points us to English precedents 
for kno wle “ge ot det: uils. We are reminded of tho 
statement’ . ’ , “that ‘the Consti- 
and not of 
(Professor Dwight, 6 Am. Law Reg., N. 


without 
* “ 
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ition,’”’ 
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5 Comyn’s Digest, 308, Parliament L. 


+2 Wooddeson’s adele 602. 


tIn Chase’s Tris ul Mr. Rodney 
the idea that’ 
ment, 

Wharton says,in reference to Blount’s trial: “In 
a legal point of view all that this case decides is that 
a Senator of the United States who has been expelled 
trom his seat is not, after such expulsion, subject to 
impeachment, and perhaps from this the broader 
proposition may be drawn that none are liable to 
impeachment except officers of the Government, in 
the technical sense, excluding thereby members of 
the national Legislature. Afterward, from the expul- 
sion of Mr. Smith, a Senator from Ohio, for connee- 
tion with Burr’s conspiracy, instead of his impeach- 
ment, the same implication arises.”” (Wharton’s 
State Trials, 317, note.) 

In this ¢ ase Mr. Bayard maintained “that a// per- 
sons” ‘“*are liable to impeach- 
ment;’ that the Constitution doves not define the 
cases or describe the persons designed as the objects 
of i achment. “ We are designedly left to the 
regulations of the common [parliaments wry) law.’ 
This view is confirmed by the fact that art, 2, $eC. 4, im- 
peratively FS quires “removal from office” in case of 
the President, Viee President, and officers, while 
art. 1, see. 3, seems to admit of less punishment than 
this, and which must, therefore, apply to persons 
other then officers. (See Wickliffe’s argument, Peck’s 
Trial, 309.) The constitution of New York of 1777 is 
said to have been the model from which the impeach- 
ment clauses of the Cunstitution of the United States 
were copied. (6 Am. Law Reg., N. 8., 277.) That 
of New York limitsimpeachments to officers in terms ; 
that of the United States does not. There may be 
agents and others for whom impeachments would be 
salutary. 

In England military and naval officers are im- 
peachable. Ifa military or nayal officer here should 
conspire with the President to overthrow Congress 
the impeachment of both would be a necessary pro- 
tection, which it may be doubted if the Constitution 
intended to surrender. In such case a court-marti: ul 
could not, against the President’s will, remove from 
office; impeachment alone would be effectual. (W har- 
ton’s State Trials, 200.) 


| Fitzharris’s Case, 6 Am. Law Reg., N. 8., 262. 


‘Impeachment is a proceeding purely of a polit- 
ic natare. It is not so mach desizned to punish the 
offender as to seeure the State. It touches neither 
his person nor his preperty, buat simply divests him 
of his political capacity.” (Bayard’s Speech en 
Liount’s Trial; Wharton's State Trials, 253.) 


“utterly disclaimed 
’ any but officers were liable to impeach- 
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occasion which might call for its exercise, and 
adequate to accomplish the purposes of its 
framers, impeac ‘-hment remains here as it was 
recognized in England at and prior to the 
adoption of the Constitution, 

These limitations were imposed in view of 
the abuses of the power of impeachment in 
English history.* 

‘lLhese abuses were 
our Constitution by dimiling, defining, or re- 
duci ing impe achable crimes, since the same ne- 
cessity existed here asin England for the rem- 
edy of impeachment, but by other safeguards 
thrown around it in thatinstrument. It will 
be observed that the ‘sole power of impeach- 
ment’? is conferred on the House, and the sole 
power of trial on the Senate by article one, 
sections two and three. ‘These are the only 
jurisdictional clauses, and they do not limit 
impeachment to crimes or misdemeanors. Nor 
isiteleewhere so limited. Section four of arti- 


——— = 


cle two only makes it imperative when ‘the | 


President, Vice President, and all civil oflicers’’ 
are convicted ‘‘of treason, bribe ry, or other 
high} crimes and misdemez MnOTS, ’ that they 
shall be removed from oflice. t 

But, so far as the questions now before the 
country are concerned, it is not material 
whether the words ** treason, bribery, or other 
high crimes and misdemeanors”’ conter or limit 
jurisdiction, or only prescribe an imperative 
punishment as to oflicers or a class of cases, 
since every act which by parliamentary usage 
is impeachable is defined a ‘*‘ high crime or 
misdemeanor ;’’ and these are the words of the 
British constitution which describe impeach- 
able conduct.|| ‘There may be cases appropri- 
ate for the exercise of the power of impeach- 
ment where no crime or misdemeanor has been 
committed. 

As these words are copied by our Constitu- 
tion from the British constitutional and partie 


* The earliest seanaiien instance ae aniinthenied 


by the Commons at the bar of the House of Lords | 


was in the reign of Edward ILI, (1376.) Before that 
time the Lords appear to have tried both peers and 
commoners for great public offenses, but not upon 
complaints addressed to them by the Commons. 
During the nextfour reigns cases of regular impeach- 
ment were frequent; but no instances occurred in 
the reigns of Edward IV, Henry VII, Henry VILL, 
Kdward VI, Queen Mary, and Queen Elizabeth. 

* The institution had fallen into disuse,” (says Mr. 
Hallam, 1 Const. Hist., 357,) ** partly from the loss 
of that contrel which the Commons had obtained un- 
der Richard Il and the Lancasterian kings, and partly 
from the preference the Tudor princes had given to 
bills of attainder or of pains and penalties, when 
they wished to turn the arm of Parliament against 
an obnoxious subject.” 

** Prosecutions, also, in the Star Chamber, during 
that time, were perpetually resorted to by the Crown 
for the punishment of State offenders. In the reign 
of James Ithe practice of impeachment was revived, 
and was used with great energy by the Commons, 
both as an instrument of popular power and for the 
furtherance e of public justice, 

‘Between the year 1620, when Sir Giles Mompes- 
son and Lord Bacon were impeached, and the revo- 
lution in 1688, there were about forty cases of im- 
peachment. In the reigns of William IIJ, Queen 
Anne, and George I, there were fifteen; and in the 
reign of George [I none but that of Lord Lovat, in 
1746, for high treason. The last memorable cases are 
those of Warren Hastings in 1788, and ggord Melville 
in 1805." (May on Parliament, 49, Fe ag th s 
speech on Blount’s Trial, W harton’s Beats Trials, 28° 
4 Hatsell, passim, , 


+The word “high” applics as well to ‘* misde- 
meanors” as to “‘crimes,”’ (2 Chase’s Trial, 383.) 


t On Chase’s trial Mr. Rodney so argued; and so | 


Wickliffe on Peck’s trial, 309. In Blount’s trial, Mr. 
Ingersoll insisted that art. 2, sec. 4, designates “ the 
extent of the power of impeachment both as to the 
offenses and the persons liable.’’ (Wharton’s State 
lrials, 289; see p. 99 per Harper.) 


4 Hatsell’s Precedents, 73-76. 

By the constitution of the State of Massachusetts 
the Senate is “*to hear and determine all impeach- 
ments made by the House of Representatives against 
any officer or officers of the C ommonwealth for mis- 
conduct and maladministration in office.” 

On the trial of Judge Prescott in 1821, Mr. Blake 
in defense, referring to the words misconduct and mal- 
adminiatration, said: ** What, then, are the legal im- 
port and signification of these terms? We answer 
precisely the same as of crimes and misdemeanors; 
that they are in every respect equivalent to the more 
familiar terms that are employed by the constitution 
of Great Britain in its description of impeachable 
offences, subject only to the wholesome limitation 
which in this Commonwealth confines this extraordi- 
nary method of trial to the official misdemeanors of 
public functionaries.” (Prescott’s Trial, 117, 118.) 


not guarded against in 


_SUPPLEMEN T TO 


mentary law, they are, so far as miieiin to | 


our institutions and condition, to be interpreted 
not by English municipal law, but by the lex 
parliamentaria.* 

When, therefore, Blackstone} says that ‘‘an 
impeachment before the Lords by the Commons 
of Great Britainin Parliament is a prosecution 
of the already known and established law, and 
has been frequently put in practice,’’ he must 
be understood to refer to the ‘ established”’ 
parliamentary, not common municipal law, as 
administered in the ordinary courts, for it was 
the former that had been frequently put in 


| practice. 


W hatever ‘‘ crimes and misdeme: anors’ 


the subjects of impeachment in England prior 


to the adoption of our Constitution, and as | 


understood by its framers, are, therefore, sub- 
jects of impeachment before the Senate of the 
United States, subject only to the limitations 
of the Constitution. 

The framers of our Constitution, looking to 


the impeachment trials in England, and to the | 


writers on parliamentary and common law, and 


/to the constitutions and usages of our own 


States, saw that no act of Parliament or of 


any State Legislature ever undertook to define | 
the | 


an impeachable crime. They saw that 
whole system of crimes, as defined in acts of 
Parliament and as reeognized at common law, 
was prescribed for and adapted to the ordinary 
courts. (2 Hale, Pl. Crown, ch. 20, p. 150; 
6 Howell State Trials, 513, note. ) 

They saw that the High Court of Impeach- 
meut took jurisdiction of cases where no in- 


dictable crime had been committed, in many | 


instances, and there were then, as there yet 
are, ‘‘two parallel modes of reaching’’ some, 


| but not all offenders: one by impeachment, 


the other by indictment. 


In such cases a party first indicted ‘‘ may be || 


impeached afterward, and the latter trial may 
proceed notwithstanding the indictment.’’ t 
On the other hand, the king’s bench held in 


Fitzharris’s case that an impeachment was no 


| answer to an indictment in that court. || 





Ha 


The two systems are in no way connected, 
though each may adopt principles 


borrowed light. 

With these landmarks to guide them, our 
fathers adopted a Constitution under which 
official malfeasance and nonfeasance, and, in 
some cases, misfeasance, may be the subject 
of impeachment, although not made criminal 
by act of Congress, or so recognized by the 
common law of England or of any State of the 
Union. They adopted impeachment as a means 
of removing men from oflice whose miscon- 


| duct imperils the public safety and renders 


them unfit to occupy official position. 
All this is supported by the elementary writ- 








* Pennock vs. 
statutes are ‘‘ adopted into our legislation the known 
and settled construction of those statutes by courts 


| of law has bee 2n considered as silently incorpor: ited 
| into the acts,’ 
| R., 209; 
|| Stat. p. 262, 426; Story on Const., sec. 7S 
| Const., 200.) Thisauthor saysin reference toimpeach- 


(United States vs, Jones, 
Ex parte Hall, 1 Pick., 261; 


3 Wash.C,. C. 
"Sedgwick on 
7; Rawle on 


ments, “* We must have recourse to the common law 
of England for the definition of them;” that is, to 
the common parliamentary law. (3 Wheaton, 610; 1 
Wood, and Minot, 448.) 

The Constitution contains inherent evidence of 
this. By it‘ 
and misdemeanors” are impeac thable. 
is defined in the Constitution; “ bribery” 


* Treason” 
is not; and 


’ were | 


applicable | 
| to the other, and each may shine by the other's || 


Dialogue, 2 Peters, 2-18. When foreign || 





“treason, bribery, and other high crimes | 


it therefore means what the common law hasdefined || 


it. As the Constitution thus itself resorts to the com- 


high crimes and misdemeanors” 


They 


terms, the words * 
are to be interpreted by the same codes. 


been specifically named. Whatever by the common 
law was treason and which is not covered by the 
definition in the Constitution which defined it for 
the ordinary courts, is still impeachable crime so far 
as applicable to our institutions. 


+4 Blackstone's Com., 260, read in Oxford 1759. He 
says, also: “It may happen that a subject intrusted 


| with the administration of public affairs may infringe 


the rights of the people and be guilty of such crimes 
as the ordinary magistrate either dares not or cannot 
punish,” that is, cannot punish because not falling 
a his jurisdiction. 
Stefford’s Trial, 7 Howard's 


§6 Am. Law. Reg., N.38., 252. 


State Trials, 1297. 


are | 
as completely included as though every crime had | 


| termined that such cases “ 


mon and parliamentary law for the definition of its |) Blount’s Trial, 


— - ——— --y~- - 


ers, both English and American, on parlia. 
mentary and common law; by the English anq 
American usage in cases of impeachment: by 
the opinions of the framers of the Constity. 
tion; by contemporaneous construction, 
uncontradicted by any author, authority, ease. 
or jurist, for more than three quarters of 

century after the adoption of the Constitution, 

‘The authorities are abundant to show that 
the phrase ‘* high crimes and misdemeanors,’ 
as used in the British and our Constitution, 
are not limited to crimes defined by statute op 
as recognized at common law.* 

Christian, who may be supposed to have 
understood the British constitution when he 
wrote, says: ‘* When the words high crimes 
and misdemeanors are used in prosecutions by 
impeachment, the words high crimes have no 
definite signification, but are used merely to 
give greater solemnity to the charge.”"+ ~ 

W oodde -son,t whose lectures were read at 
Oxford in 1777, declared that impeachments 
extended to cases of which the ordinary courts 
had no jurisdiction. He says: 

** Magistratesand officers” * * * # 


all 


** may 


abuse their de slegated powers to the extensive detri- 
| ment of the community, and at the same time in q 


manner not properly cognizable before the ordinary 
tribunals,’ 


And he proceeds to say the remedy is by 
impeachment. 

Kinglish history presents many examples of 
this kind, | 


* Te an act to a. impeachable must be indie t: able, 


| then it might be urged that every act which is indicta- 
| ble must be impeachable. 


But this has never been 
pretended, As the Senate must, therefore, decide 
What acts are impeachable it cannot be governed by 
their indictable character. 

t Note to 4 Blackstene, 5. 

t 2 Wooddeson’s Lectures, 596. 

|| See Comyn’s Digest, tit. Parliament. ‘In 1588 
thereare several proceedings before the Lords against 
the Archbishop of York and other great officers and 
against several of the judges, for having given e xtra- 

judicial _opinions and misinterpreting the law;" 4 
ii atsel, 76; and in a note it is said the Lords de- 
cannot be tried elsewhere 
than in Parliament, nor by any other law than the law 
and course of Parliament.’ * * * * 

It is elsewhere said, “such kind of misdeeds as 
peculiarly injure the C ommonwealth by the abuse of 
high ollices of trust are the most proper * 

oe grounds for _this, kind of prosecutions, 
Thus" x * “if the judges mislead 
their sovereign by eiebnusieabiedl opinions, if any 
other magistrate attempt to subvert the fundame nti al 
laws or introduce arbitrary power,’ 
* ‘So when a lord chancellor has been ought to 
put the seal to an ignominious treaty; a lord admiral 
to neglect the safeguard of the sea; an embassador to 
betray his trust; a privy counselor to propound or 
support pernicious and dishonorable measures, Xe. 
&e.”’ (2 Wooddeson’s Lectures, 602; 1 Blackstone, 257.) 

In the Virginia convention, Madison said, ** If the 
President got up_a treaty by surprise he would be 
impeached.” (3 Eliot’s Debates, 660, 516, 514, 496.) 

In Ohio, before it was settled that the courts had 
power to declare legislative acts unconstitution: ul, one 
judge of the supreme court and one president judg r0 





| of the common pleas were tried on impeach ments for 


this power, and each escaped con- 
(20 Ohio Rep., Appendix, 


the exercise of 
viction by only one vote, 


am “Phe Duke of Suffolk was impeached for neglect 
of duty as an embassador; the Earl of Bristol that he 
gave counsel against a war with Spain, whose king 
had affronted the English nation; the Duke of Buck- 
ingham that he, being admiral, neglected the safe- 
guard of the sea; Michael de la Pole that he, being 
chancellor, acted contrary to his duty; the Duke ot 
Buckingham for having a plur ality of office: and he 
whom the poet calls the “greatest. wisest, meanest 
of mankind,’ for bribery in his office of lord chancel- 
lor; the Lord Finch for unlawful methods of enlars- 
ing the forest, in his office of assistant to the justices 
on Eyre; the Earl of Oxford for selling goods to his 
own use ‘captured by him as adimiri ul without account- 
ing for a tenth to others.” (Ingersoll’s Speech on 
Wharton's State Trials, 291.) 

Dr. Sacheverel was impeached for preaching an 


| improper sermon. (Harper’s Speech, Blount’s Trial, 


W harton, 301, ) 
“Andrew liorne, in his Mirror of Justice, men- 
tions many judges punished by King Alfred bef ore 


the conquest for corrupt judgments.’ 


‘Ourstories mention many eens in a. time 


| of Edward I; our Parliament rolls of Edward Iil’s 


time, of Richard II’s time for the pernicious resolu- 
tions given at Nottingham Castle, afford examp les 
of this kind. In later times, the Parliament journals 


| of 18 and 21 Jac., the judgment of the ship-money in 


| 


judges i impeac hed.’ 


the time of Charles I questioned, and the partic ular 
(Vaugh., 139; cited in Appendix 
to Addison’s (Pennsylvania). Trial.) 

Cases decided in England since the adoption of ou 
Constitution cannot limit the powers it confers. But 
no case ean be found in Eogland which limits im- 
peachment to crimes indictable by common law of 
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WES ise, 


word ‘‘misdemeanor’’ has a 


the 
common-law, a parliamentary, and a popular 


indeed, 








vet of Parliament, The power of impeac hment for 
0 Yenses against the State has been distinctly and 
a ytinuously maintained, 

[he case of the Earl of (Clarendon sustains this posi- 
tion. On the 10th July, 1663, the Earl of Bristol, with- 
out any action of the Commons, presented to the 
jlouse of Lords “‘articles of high treason and other 


misdemeanors” against the Lord Chancellor. 


wis 


( 


fhat being in places of high trust, &c., he hath 
-asirorously and maliciously endeavored to alienate 
the hearts of his majesty ‘ssubje cts trom him by words 
of hisown.” . ‘That his majesty 
was inclined to popery, and h: a a design to alter the 
religion establis hed in this kingdom.’ , 

The statute 13, Charles II, chapter 1, provides 
that if any person shall malicious ly affirm the king 
to be a heretic, a papist, or that he endeavors to in- 
tro luce popery, every person shall be disabled to hold 
oflice, Xe. 

ihe Lords ordered the Chief Justice and judges 
to 


‘ 


‘Consider whether the said charge hath been 
beeen in regularly and legally, and whether it may 
be proceeded in, and how, whether there be any 
treason In it or no, 

[he judges reported that they did not consider the 
question W hether the impeachment could be pro- 
ceeded in or not tf it came from the Commons, but as 
the statute of 1 Henry LV, chapter fourteen, provides 


that “all appeals of things within the realm shi all be 
tried and determined by the laws of the c ourt, ’ arti- 
cles of impeachment ¢ ould not be preterred ** by the 


si d earl or any private person,” 


that appeals meant 
accusation by single persons, 


The Judges then 
Ph it there was no treason in the charge, though 
the matters in it are alleged to be traitorous/y done. 
[he great charge” ° ° * * “was that 
he did traitorously and. maliciously to bring the king 
into contempt, and with an intent to alien the peo- 
ple’s affections from him, say,” &ec. 
* ‘*And in like manner was most of the articles 
upon which the character of treason seemed to be 
fixed. IL said that it is a transcendent misprision or 
offense to e »ndeavor to bring the king into contempt, 
or to endeavor to alienate the people's alec ‘tions from 
him, but yet it was not treagon,”’ * 
‘We did not meddle with anything concerning ac- 
cusing him of misdemeanor.”’ 
And so the Lords resolved, concurring in all these 
opinions. (6 Howard's State Trials, 318, 346.) 
fhe Commons afterward presented articles of im- 
peachment, 
November 16, 1867, Sir R. Howard, in discussing 
the heads of charges in the Commons, said: 
‘Though common law has its proper sphere, itis 
ot in this place—we are in a higher sphere.” 
November 11. The Commons resolved to impeach 
and notified the Lords, and demanded that Claren- 
don be sequestered from Parliament and committed. 
(6 Howell, 395.) 
lhe Lords refused until the articles should be pre- 
sented; and before the question was settled Claren- 
don escaped to the continent, and the 
ve arles II, chapter ten, of December 12, banished 
rim, 
The Lords therefore decided nothing. 
,Amone the articles agreed on in the House were 
these: 
IX. That he introduced ‘an arbitrary government 


in his majesty’s plantations, and hath caused such as | 


complained therof before his majesty and counsel to 
be long imprisoned for so doing. 
XI. That he advised and ‘effected the sale of Dun- 


One | 
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kirk to the French king, being part of his majesty’s || 


dominions, together with ammunition, artillery, and 
all sorts of stores the re, and for no greater value 


than the said ammunition, artillery, and stores were 


worth. 


AVIT. That he was a principal author of the fatal 


counsel of dividing the fleet about June, 1666, 
. bir case of the Earl of Orrery proves nothing as to 
le law, 
November 25, 1669, a petition was presented in the 
House of Commons charging the Ear! with— 

‘Raising moneys by his own authority upon his 
majesty’s subjects, defrauding the king’s subjects of 
their estates. The money raised was for bribing hungry 
courtiers to come to his ends, and if the king would 
not he had fifty thousand swords to compel them.” 

qT ‘he earl answered in person and denied the charges. 
hen— 

‘The question being propounded that a day be ap- 
ponies d tor the accusers to produce witnesses to make 
coodthe charge, ”? * * * * “it was neg- 
atived—121 to 118.” 

It was then resolved— 


‘That the accusation against the Earl of Orrery be | 


left to be proseeuted at law.’ 
ot’ never was prosecuted. 
»,) ° 


Sir Adam Blair was impeached in 1690 by the Com- 
nons— 

tor dispersing [distributing] a seditious and trea- 
sonable paper, rated and entitled ‘A declaration 

! King James 

“Or nthe sommes whether articles of impeachment 
should be preferred, Mr. Hawles said: 

‘lL do not think this to be a plain case of treason 
by statute 25 Edward III. I do say no court can 
judge this offense to be treason ; and that statute did 
plainly not bind the superior court of Parliament but 
the inferior only. The proper way is to judge this 
igh treason; and therefore I am for proceeding by 
impeachment. y 


Aud it was resolyed to impeach of high treason. 


(6 Howell, State Trials, 


SION 


‘ . | 
sense. In the parliamentary sense, as applied 
j 


to ofhcers, it means ‘* maladministration’’ or 


April 7, 1690, he was admitted to bail, and at the 
next session of Parliament he was discharged from 
bail. 

liere was a case in which there was clearly no trea- 
son under the statute, and yet the Commons resolved 
that he should be impeached and so far decided that 
he was guilty of an impeachabde, though not an in- 
dictable crime, and which they called treason; adopt- 
ing the idea prevailing at the time as to constructive 
treason, but which might as well have been simply 
called an impeachable misdemeanor. (12 Howell, 
State T 


‘rials, 1213.) 

Thomas, Karl ot Maeclesfield, Lord High Chancellor 
of kungland, was tried in May, 1725, beforethe House 
of Lords, on articles of impeachment, charging that 
he— = | 

**In the office of chancellor did illegally and cor- 
ruptly insis t upon and take of divers persons great 
sums of money in order to and before their admis 
sion into their offices of master in chance Pe 
which he appointed them. 

The answer was that the sums of money received 


were presents— 

**Reckoned among the ancient and known per- 
quisites ”” >, = ® * . “and never beture 
looked upon to be criminal; ” ' ‘ * 


“that the giving or receiving a present onsuch ocea- 
sion is not criminal in itself, or by the common law of 
the realm, and that there is not any act of Parliament 
whatsoever by which the same is made criminal or 
subject to any punishment or judgment.” | 

Replication that “the charge of high crimes and 
misdemeanors is true,” } 

In the argument it was insisted by the managers | 
that the actscomplained of violated the statutes of 
5 and 6 Edward VI, chapter 16, against selling 
offices, and violated the oath prescribed by statute 
12 Richard II. (Moor, 781, Stockwith & Worth.) 

But as a question of parliamentary law it was as- 
serted, and not controverted, that acts may be ém- 
peachable which are not indictable by coumon law 
or act of Parliament. 

M r. Sergeant Pengelly, May 21, 1725, said: 

‘Your lordships are now exercising a power of 
judication reserved in the original frame of the Eng- 
lish constitution for the punishment of offenses of a 
public nature which may affect the nation, as wellin 
instances where the inferior courts have no power to 
punish the crimes committed by the ordinary rules of 
justice as in cases within the jurisdiction of the courts 
of Westminster Hall, where the person offending is 
by his degree raised above honpdeciieasiots of dan- 
ger from a prosecution carried on in the more usual 
course of justice, and whose exalted station requires | 
the united accusation of all the commons of Great | 
Britain by their representatives in Parliament. 

‘This high jurisdiction may be exercised for the 
preservation of the rights of the Lomls and Commons 
against the attempts of powerful evil ministers who 
depend upon the favor of the Crown; orit may be 
putin execution for the ease and relief of a good 
prince whose honor has been betrayed by a corrupt 
servant, and yet whose clemency makes him unwill- 
ing to punish; so that it becomes necessary for his 
faithful Commons to take into their care the protec- 
tion of such an offender. 

** Former reigns have supplied your journals with 
many examples of the first kind. ‘The present reign 
produces an instance of the latter sort, wherein the 
Commons bring before your lordships in judgment a 
peer offending with the greatest ingratitude against 
& most just and most merciful sovereign.” (GState 
Trials, (Hargrave,) 733.) 

And again it was said: 

* My lords, if the misdemeanors of which the earl 
impeached stands accused were not crimes by the 
ordinary rules of law in inferior courta, as they have 
been made out to be, yet they would be offenses of a 
public nature against the welfare of the sulject and the 
common good of the kingdom, committed by the 
highest officer of justice and attended with so great 
and immediate loss to a multitude of sufferers, and 
as such they would demand the exercise of the ex- 
traordinary jurisdiction vested in your judication tor 
the publie safety by virtue whereof your lordshipsean 
inflict that degree and kind of punishment which no 
other court can impose.” (Page 746; 6 State Trials, 
(Hargrave,) 477. London, 1777. Same case, 16 How- 
ell’s State Trials, 823; and see 4 Campbell's Lord | 
Chance llors, 536; 15 (sixth N.S.) American Law Ke- 
gister, 266.) 

He was convicted, 

Lord Melville was impeached before the Lords in 
1806 for that, as treasurer of the navy, he had used | 
the public money for purposes of private gain, prior 
to and since the statute of June, 1785. (25George III, 
chapter 31.) It was conceded that he had properly 
accounted for all money; that he had properly paid 
all demands upon him as treasurer; that ithad even 
been down to a certain period— 

* [rreproachable to those who exercised that office 
to make use of the public money weich passed 
through their hands.” (Asperne’s Report, 6.) 

‘There was no complaint of any public act “ against 
the welfare of the subject or the common good, or 
subversive of any fundamental principle of govern- | 
ment. | 

He could not, therefore, be impeached unless he 
was indictable at common law or had violated a 
statute, to do which is by the common law indict- 
able. The managers insisted that his conduct was 
an offense at common law, and since the statute of 
June, 1785, a violation of that act. (Asperne’s Re- 





port, 138. ; s i 
= denied the charges. After hearing evidence 
questions were put to the judges: 


1. Whether money issued trom the exchequer to 
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misconduct,’’ not necessarily indictable,* not 
only in England, but in the United States.+ 


the credit of the treasurer of the navy in the Bank 
ot England may be lawtully drawn therefrom by him 
for Lhe purpose of paying bills actually drawn om 
the treasurer, but not yet actually presented; and 
whether money so drawn may be deposited with ub 
banker until the payment of such bills, and for the 


purpose of paying them; or whether such acts are 
in law a crime or offense, 

Anower. The judges answered that such drawing 
and deposit of money were lawfal and no crime. 
2. Whether moneys issued from the pxehye quer 
the credit of the treasurer of the navy in the Bank 
of England may be lawfully drawn ther: from by him 
to be ultimately applied to navy services, butin the 
meantime and until required for the purpose otf 
being deposited with a private banker in the name 


to 
‘ 


and under the control of his (Melville's) private 
clerk. 
Answer. The judges answered thatif the object of 


drawing the money from the Bank of En 
to deposit it with a private banker it 
although intended to be and in fact ultimately ap 

plied to naval service; but if so deposited bona Ade 
as the means or supposed means of more conven 

iently applying the money to naval services the 
money may be lawfully drawn. 

3. Whether it was lawful for the treasurer, before 
the statute 25 George LILI, chapter 31, (and especially 
as his salary had been augmented by the king’s war 

rantin fullsatistaction of all wages, fees, and proftits,) 
to apply money impressed to him for naval services 
to any other use whatever, public or private, and 
whether such application would have been a misde- 
meanor punishable by information or indictment. 
‘Lhe judges answered it was not unlawtul, so aSto 
constitute a misdemeanor punishable by information 
or indictment. 

‘The form of these questions implies that Melville 
had not used the public money tor private purposes 
since the statute of 25 George LIL, chapter 31, and it 
was notat common law a misdemeanor to do so prior 
to the statute. 

The case was one not calling for any decision of 
the general question whether an act to be impeach- 
able must be indictable, nor was any such proposition 
discussed. The Lords decided he was not guilty. 

‘Lhe first charge against Judge Humphreys was for 
advocating secession ina public speech, December 
29, 1860, which was no crime by common or statute 
law, and yet he was impeached and removed, ‘There 
was no rebellion then and no “confederate” gov- 
ernment. (4 Cranch, 75; 1 Dallas, 35: 2 Wallace, jr., 
139; 2 Bishop, C riminal’ Law, 1186-1204; 23 Boston 
Law Reporter, 597, 705; 1 Bishop, 514; Burr’s Trial, 
Coombe’s edition, 322. 


*** On the 16th of October, 1667, the [louse being 
informed that there have been some innovations of 
late in trials of men for their lives and deaths, and in 
some parlicular cases restraints have been put upon 
juries in the inquiries, this matter is referred to acom- 
mittee. On thelsth of November this committee are 
empowered to receive information against the Lord 
Chief Justice Kelynge, for any other MISDEMEANORS 
besides those concerning juries; and on the Lith of 
December, 1667, this committee report several resolu- 
tions against the Lord Chief Justice Kelynge, of i//e 
gal and arbitrary proceedings in his office. The first 
of these resolutions is that the proceedings of the 
Lord Chief Justice in the cases now reported are 
innovations in the trial of men for their lives and liber- 
ties; and that he hath used an arbitrary and i/legad 
power, which is of dangerous consequence to the 
livesand liberties of the people of England, and tends 
to the introducing of an arbitrary Government. The 
Lord Chiet- Justice hath undervalued, vilified, and 
contemned Magna Charta, the great preserver ot our 
lives, freedom, and property.” (4 Llatsel Pree., 113, 
cited 2 Chase’s Trial, 461.) 

One of the resolves against Chief Justice Scroggs 
was, “ [hat the discharging the grand jury by the 
Court of King’s Bench in Trinity term last be = 
they had finished their presentments was illeg 
arbitrary, and a high misdemeanor.” (4 Uatsel, a: ‘ 
State Trials, 479.) 

*Misprisions which are merely positive are gene- 
rally denominated contempts or high misdemeanors, 
ot whieh— 

* 1. The first and principal isthe maladministration 
of such high offices as are in publictrastand employ- 
went. This is usually punis shed by the method of 
parliamentary impeachment.” (4 Blackstone, 121.) 


+In Senate, July 8, 1797, it was “* Reso/ved, That 
William Blount, esq..one of the Senators of the 
United States, having been guilty of a high misc 
meanor, entirely inconsistent with his public trust 
and duty as a Senator, be, and he hereby is, expelled 
from the Senate of the United States.”” (Wharton's 
State Trials, 202. 

He was not guilty of an indictable crime. 
on the Constitution, sec, 799, note.) 

The offense charged, Judge Story remarks, “ was 
not defined by any statute of the United States. Lt 
was an attempt to seduce a United States Indian in- 
terpreter from his duty, and to alienate the affections 
and conduct of the Indians from the public oflicers 
residing among them.’ 

Biackstone says: “ The fourth species of offense 
more immediately against the king and Government 
are entitled meisprisions and conte mpta, Misprisi ions 
are, in the acceptation of our law, generally under- 
stood to be all such high offenses as are under the 
degree of capital, but nearly bordering thereon. 
$ * * Mispris sions which are merely 
positive are generally denominated contempts o1 
high misdemeanors, of which the first and principal is 


rlani Ly wie 
was not lawful, 
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Demeanor is conduct, and he is guilty of mis- 
demeanor who misdemeans or misconducts. 
The power of impeacliment, so far as the Pres- 
ident is concerned, was inserted in the Consti- 
tution to secure ‘‘ good behavior,’’ to punish 
‘*miseonduct,’’? to defend ‘the community 
against the incapacity, negligence, or perfidy 


? 


of the Chief en. rset “a to punish ‘ abuse of 


power,’’ “‘treachery,’’ ‘‘ corrupting his elect- 


| 


i 


_ SUPPLEMENT TO_ 


Mr. Madison afterward maintained that ‘the 
wanton removal of meritorious ollicersavould 
subject him (the President) to impeachment 
aud removal from his own high trust.’’* 

The Constitution declares that ‘‘ the judges, 


| both of the Supreme and inferior courts, shall 


| hold their commissions during good beha- | 


ors ;’’ or, as Madison declared, *‘ for any act || 


which might be called a misdemeanor.’’* And 


oe ey rs 


public trust and employment. This is usually pun- 
ished by the ssotnod of parliamentary impeachment,” 
(Vol. 4, p. 121.) 

(See Prescott’s Trial, Massachusetts, 1821, pp. 79-80, 
109, 117-20, 172-180, 191.) 

On Chase’s Trial the defense conceded that “to 
misbehave or to misdemean is precisely the same.” 
(2 Chase’s Trial, 145.) 


* From 2 Madison’s Papers, 1153, &e. 

July %, 1787. 

The following clause, relative to the President, 
being ander consideration: 

“To be removable on impeachmentand conviction 
for malpractice or neglect of duty. 

“Mr. Pinckney moved to strike this out, and said 
“He ought not to be impeachable while in office.’ 

“Mr. Darce. If he be not impeachable while in 
office he will spare no efforts or means whatever to 
get himself reélected. le considered this as an es- 
sontial security for the Goop BEHAVIOR of the Exec- 
utive. 

**Mr. Wilson concurred, 

“Mr. Gouverneur Morris. 
act without coadjutore, who may be punished. In 
case he should be reélected that will be a sufficient 

»roof of his innocence, Besides, who is to impeach ? 
Ys the impeachment to suspend his functions? If it 
is not the mischief will go on. 

“Colonel Mason. No point is of more importance 
than that the right of impeachment should be con- 
tinued, Shall any man be above justice? Above all, 
shall that man be above it who can commit the most 
extensive injustice? 

“Dr. Franklin was for retaining the clause as 
favorable to the Executive. Llistory furnishes one 
example only of a First Magistrate broughtto public 
justice. Kverybody cried out against this as uncon- 
stitutional. What was the practice before this in 
eases where the Chief Magistrate rendered himself 
obnoxious? Why, recourse was had to assassination, 


in which he was not only deprived of his life, but of 


the opportanity ef vindicating his character. It 
would be the best way, therefore, to provide in the 
Constitution for the regular punishment of the 
l.xecutive where his misconpuct should deserve it, 
aud for his honorable acquittal where he should be 
unjustly accused. 

““G. Morris admits corruption and some few other 
offenses to be such as ought to be impeachable, but 
thought the cases ought to beenumerated and defined. 

**Mr. Madison thought it indispensable that some 
provision should be made for defending the com- 
munity against the incapacity, negligence, or perfidy 
of the Chief Magistrate. The limitation of the 

veriod of his service was not a sufficient security. 
le might lose his capacity after his appointment. 
ile might pervert his administration into a scheme 
of peculation or oppression. He might betray his 
trustto foreign Powers. * * * Incase ofthe 
Executive Magistrate, which was to be administered 
by a single man, loss of capacity or corruption was 
more within the compass of probable events, and 
either of them might be fatal to the Republic. 

** Mr. Gerry urged the necessity of impeachments. 
A good magistrate will not fear them. A bad one 
ought to be kept in fear of them. Ie hoped the 


maxim would never be adopted here that the Chief 


Magistrate could do no wrong. 
* * * a ~~ £ cm ~ 

“Mr. Randolph. The propriety of impeachments 
was a favorite principle with him. Guilt, wherever 
found, ought to be punished. The Executive will 
have great opportunities of abusing his power, par- 
ticularly in time of war. 

“Gd. Morris. The Executive ought to be impeach- 
able for treachery. Corrupting his electors and 
incapacity were thee causes of impeachment. For 
the latterhe should be punished not as a man, but as 
an Officer, and punished only by degradation from 
his office. 

“The proposition was agreed to by a vote of eight 


States to two.’ 
September 8, 1787. 

(From 3 Madison’s Papers, 1528.) 

“The clause referring to the Senate the trial of 
impeachment against the President fer treason and 
bribery was taken up. 

“Colonel Mason. Why is the prevision restrained 
to treason and bribery? ‘Treason, as defined in the 
Constitution, will not reach many great and danger- 
ous offenses. Hastings is not guilty of treason. At- 
tempts to subvert the Constitution may not be trea- 
son as above defined. As bills of attainder, which 
have saved the British constitution, are forbidden, 
it is the more necessary to extend the power of im- 
peachments. 

_ dle moved to add after ‘bribery’ or ‘maladmin- 
istration.’ 

“Mr. Madison, So vague aterm will be equiva- 
lent to a tenure during the pleasure of the Senate. 

“Colonel Mason withdrew ‘ maladministration’ 


Iie can do no criminal | 





and substituted ‘ other high crimes and misdemean- |! 


ors against the State.’ 
‘Agreed to, eight States to three. 


“Mz. Madison objected to the trial of the President 


| } 
‘ 


vior.’’t 
By a public law every judge is required to 
take an oath as follows: 


**I do solemnly swear that I will administer justice | 


without respect to persons, and do equal right to the 
poor and to the rich; and that I will faithfully and 
impartially discharge and perform all the duties in- 


cumbent on me as judge, &c., according to the best of | 


my abilities and understanding, agreeably to the Con- 
stitution and laws of the United States. So¢relp me 


| God.”} 


By another public law—the Constitution— 


the President is required to take an oath that | 


he will ‘** faithfully exeeute the office of Presi- 
dent of the United States, and will to the best 


of his ability preserve, protect, and defend the | 
| Constitution of the United States.’’ 


‘These oaths are public laws defining duties, 
and a violation of them is an impeachable mis- 
demeanor, for Judge Blackstone says : 


** A crime or misdemeanor is an act committed or | 


omitted in violation ot apublic daw, either torbidding 
or commanding it.”’| 


‘The Constitution contains inherent evidence, 


by the Senate, especially as he was to be impeached 
by the other branch of the Legislature; and for any 
act which might becalled a misdemeanor. The P 
ident, under these circumstances, was made improp- 
erly dependent. He would prefer the Supreme Court 


| far the trial of impeachments.” * % 


** Mr. Williamson thought there was more danger 
of too much lenity than of too much rigor.” 
The subject of impeachment will also be found re- 


| ferred to under the following dates in 1787, to wit: 


May 28, June 2, June 18, July 18, August 6, August 
20, August 22, September 4, and September 17. The 


propositions submitted declared oflicers impeachable | 


“ tormal andcorrupt conduct,” “ for treason, bribery, 
or corruption,” “tor treason or bribery.” 
Constitution finally rejected all these limitations, 
and gave the largest power of impeachment known 
to parliamentary law so far as it relates to misde- 
meanors. 


* On the 16th June, 1789, on the bill to establish a 


Department of Foreign Affairs, Mr. Madison said in || 
Congress: ** Perhaps the great danger” ¥ * * | 
* 


“of abuse in the executive power lics in the im- 
proper continuance of bad men in office. But the 
power we contend for will not enable him to do this; 
for if an unworthy man be continued in office by an 
unworthy President, the House of Representatives 
can at any time impeach him, and the Senate can 
remove him whether the President chooses or not. 
The danger then censists merely in this: the Presi- 
dent can displace from office a man whose merits re- 
quire that he should be continued in it. What will 
be the motives which the President can feel for such 
abuse of his power and the restraints that operate to 
preventit? In the first place, he will be impeach- 
able by the House before the Senate for such an act 
of maladministration; for I contend that the wanton 
removal of meritorious officers would subject him to 
impeachment and removal from his own high trust.” 
(4 Eliot’s Debates, 380.) 


+A statute of Henry VIII, providing for the ap- 
pointment of a custos rotulorum and clerk of the peace 
tor the several counties of England, provides that 
the euatos shall hold his office until removed, and the 
clerk of the peace durante se bene geaserit. It recites 
that ignorant persons had got in by unfair means. 


And so is the tenure of judges in England by the | 


Declaration of Right. The tenure durante, de., was 
introduced to enable a removal to be made for mis- 
behavior.—(2 Chase’s Trial, 337.) By act of 13 Wil- 


liam 3, c. 2, s. 3, the commission of every judge runs | 


**quamdiu se bene gesserit.”’-—(2 Chase’s Trial, 255, 336, 
342, 386.) See p. 145 Peck’s Trial, 427, where Buch- 
anan said: “Judges hold during good behavior— 
official misbehavior is impeachable. What is mis- 
behavior? We are bound to prove that the respond- 
ent has violated the Constitution or some known law 
of the land. This was the principle deduced from 
Chase’s Trial in opposition to the principle” * * 


* “that in order to render an oflicer impeach- | 


able he must be indictable.” 
t Act of September 24, 1789, 1 Stat. 76; Chase’s Trial, 
2. 


j “* Ateommon law an ordinary violation ofa public 


statute, even by one not in office, though the statute | 


in terms provides no punishment, is an indictable 
misdemeanor.” (Bishop's MS. letter toa member of 
a ney Committee, citing 1 Bishop Cr. Law, 3d 
ed., 187, 535. : 

The term “misdemeanor” covers every act of “ mis- 
behavior,”’ in the popular sense. 


“Misdemeanor in office and misbehavior in office | 
mean the same thing,”’ (7 Dane’s Abridgement, 365.) | 


Misbehavior, therefore. which is mere negation of 
“good behavior,” isan expresslimitation of the office 
of a judge, 
her, 1862.) 

Alexander Hawilton, in discussing the judicial 
“tenure of goud behavior,”’ and the remedy in cases 


“ 


res- | 


But the | 


(See North American Review for Octo- | 


| therefore, that as to judges they should be im. 
peachable when their behavior is not good—anq 
the Senate are made the exclusive judges of 
what is bad behavior. 2 

The words ‘‘ good behavior’ are borrowed 
trom the English laws and have been-construed 
there in a way to enlarge the scope of impeach. 
|| ment toa wide range. They were first intro. 
duced into an English statute to procure the 
|| removal of oflicers who, on trial, might prove 
too ignorant to perform their duties. 

These general views are sustained by the 
opinions of the framers of the Constitution 
declared by themselves in convention, by Mad- 
son* in the Virginia convention of 1788, and 
by Alexander Hamilton} in the Federalist, 








— 


of “judiciary encroachments on the legislative ay. 
thority” by pronouncing laws unconstitutional, says: 

**It may, in the last place, be observed that the 
supposed danger of judiciary encroachments on the 
legislative authority, which has been upon many 
occasions reiterated, is, in reality,a phantom, Par. 
ticular misconstructions and contraventions of tho 
will of the Legislature may now and then happen 
but they can never be so extensive as to amount to 
an inconvenience, or in any sensible degree to affect 
|, the order of the political system. This may be in- 
|| ferred with certainty, from the general nature of the 
judicial power; from the objects to which it relates: 
from the manner in which it is exercised; from its 
|| comparative weakness; and from its total ineapacity 
to support its usurpations by force. And the infer. 
ence is greatly fortified by the consideration of the 
important constitutional check which the power of 
instituting impeachments in one part of the legisla- 
tive body, and of determining upon them in the other, 
would give to that body upon the members of the 
judicial department. This is aloneacomplete seeu- 
rity. There never can be danger that the judges, by 
a series of deliberate usurpations on the authority of 
the Legislature, would hazard the united resentment 
of the body intrusted with it, while this body was 
possessed of the power to punish them for their pre- 
sumption by degrading them from their stations, 
While this ought to remove all apprehensions on the 
subject, it affords, at the same time, a cogent argu- 
ment for constituting the Senate a court for the trial 
ofimpeachment.’’ (Federalist, No. 81.) 

Impeachment is not merely nor necessarily puni- 
tive only, but it may, and often must be, protective, 
| The satety of the public may demand its exercise in 
cases where there has been no intentional wrong but 
only a mistake of judgment. The Republic cannot 
be suffered to perish or its great interests to be put 
in peril from any tender regard for individual feel- 
ings or errors, é 

And Thomas Jefferson evidently held that judges 
| were impeachable for assumptions of power. (Let- 
ter to Mr. Jarvis, September 28, 1820; and see Jack- 
son’s veto message on the bank bill.) 


*** Were the President to commit anything so 
atrecious as tosummon only a few States (to con- 
sider a treaty) he would be impeached and convicted, 
| aga majority of the States would be affected by his mis- 
dlemeanor.”” 

And again: 

**Mr. Madison, adverting to Mr. Mason’s objection 
to the President’s power of pardoning, said it would 
be extremely improper to vest it in the Llouse of 
Representatives, and not much less so to place it in 
the Senate, because numerous bodies were actuated 
more or less by passion; and might, in the moment 
of vengeance, forget humanity. It was an estab- 
lished practice in Massachusetts for the Legislature 
to determine in such cases. : 

‘*Tt was found, says he, that two different sessions, 
before each of which the question came, with respect 
| to pardoning the delinquents of the rebellion, were 
governed precisely by different sentiments—the one 

would execute with universal vengeance and the 
| other would extend general mercy. Y 

“There is one security in this case to which gen- 
tlemen may not have adverted: if the President be 
connected in any suspicious manner with any per- 
sons, and there be grounds to believe he will shelter 
himself, the House of Representatives can impeach 
him; they can remove him if found guilty; they can 
suspend him when suspected, and the power will de- 
volve on the Vice President. Should he be suspected 
also he may, likewise, be suspended till he be im- 
yeached and removed, and the Legislature shall 
make a temporary appointment. This is a great 
security.” (Debates of the Virginia Convention, 
printed at the Enquirer Press for Richey, Worsley & 
Augustine Davis, 1805, pp. 353-4; 11 Howell, statute 
seven, 733.) 


+In the Federalist, No 65, he says: 

“The subject of its jurisdiction are those offenses 
which proceed from the misconduct of publie men, OF, 
in other words, from the abuse or violation of some 
public trust. They are of a nature which may, with 
peculiar propriety, be denominated political, as they 
relate chiefly to injuries done immediately-to the 
society itself.” we! ae 

“What,” it may be asked, “‘is the true spirit of the 
institution itself? Is it uotdesigned as a method of 
national inquest into the conduct of public men: 
If this be the design of it who can so properly be the 
inquisitors for the nation as the representatives of 
the nation themselves? Itis not disputed that the 
power of originating the inquiry, or, in other words, 
ot preferring the impeachment, ought to be lodzet 
in one branch of the legislative body; will not the 
\| reasons which indicate the propriety of this arrapge- 
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who says that ‘‘ several of the State constitu- 
Hons have followed the example’ ’ of Great 
Britain. And up to that time the State con- 
s“iiutions had adopted the British system with 
nly come modifications, but none of them 
voeoenizing the idea that impeachment was 
then ie to indictable acts, but all aflirming 
that the subjects of this jurisdictiqn were 
offenses of a political nature.’’* of 
these constitutions limited impeachment to 
‘smal and corrupt conduct in offic e,”’ or, as in 

. New York constitution of 1777, to ** venal 

ad corrupt conduct is office,’’ while the Con- 
sui of the United States disearded all 
these limitations and gave the power in the 
broadest terms. It is said this provision in 
the Constitution of the United States was 
copied from that of New York.t If so, the 
change of phraseology is significant. 

These general views are supported by the 
elementary writers, without exception, up to 
the last year. 

Curtis, in his History of 
says: 

“ Although an impeachment may involve an in- 
quiry, Whether a crime against any pos itive law has 
been committ ed, yet it is not necesearst ly a trial Jor 
erime, nor is there any necessity, in the case of crimes 
committed by publie officers, for the institution of 
any special proceeding for the infliction of the pun- 
ishment prescribed by the laws, since they, like all 


ther persons, are amenable to the ordin: ary jurisdic 
tion of the courts of Justice, in respect of offenses 


Some 


the Constitution,t 


ment strongly plead for an admission of the other 
branch of that body to a share of the inquiry? The 
model from which the idea of this institution has 
been borrowed pointed outthat course to the conven- 
tion. In Great Britain itis the province of the House 
of Commons to prefer the impeachment and of the 
Hlouse of Lords to decide upon it. Several of the 


THE CONGRESS 


State constitutions have followed the example. As | 


we ‘Il the latter as the former seem to have regarded 


he pri re tice of impeachmentsas a bridle inthe hands | 


of he legis lative body upon the executive servants 
of the Government. Is not this the true light in 
which it is to be regarded.” 

lo what extent this writer contemplated the exer- 
tion of this power is not left indoubt. In the sueceed- 
number of the sare commentary he observes 
“The convention might with propriety have medi- 
tated the punishment of the Executive for a devia- 
tion from the instructions of the Senateor a want of 
integrity in the conduct of the negotiations commit- 
ted to him,’”’ clearly not statutdry offenses. 


*Thus s,in that of Virginia, established in 1776, is 
seen this provision: “ 'TheGovernor, when he is out 
of office, and others offending against the State, either 
by mi administration, corruption, or other means, 
shall be impeachable by the House of Delegates. 5 
lu thesame year,in thesuce eeding month, Delaware 
provided in her constitution that “‘the President 
when he is out of office, and eighteen months there- 
atter, and all others offending against the State, 
either by maladministration, corruption, or other 
means, by which the safety of the Commonwealth 
may be endangered, shi ill be impeac thable by the 
Jlouse of Assembly.” 
later provided in her constitution : “The Governor 
and other officers offending against the State by 
Violating any part of this constitution, maladminis - 
tration, or corruption may be prosec uted on the im- 
peachment of the General Assembly, or presentment 


{ 
t 


ing! 


of the grandj Jury of any court of supreme jurisdiction | 


in this State. 

Thee onstitution of C onnecticut is stated tocontain 
# provision **to call to account for any misdemeanor 
and maladministration.” That of New York pro- 
vides: ‘Lhe power of impeaching all officers of the 


| absurd to 


So North Carolina two months |} 


State for mal and corrupt conduct in their respective | 


ollices is vested in the representatives of the people 
in Assembly,” and the trial is declared to be for 
crimes and misdemeanors.’”’ So, in the elaborate 
cons stitution of Massachusetts, the eighth article de- 
clares: **The Senate shall be a court with full au- 
th ority to hear and determine all impeachments made 
by the Louse of Representatives against any officer 
or officers of the Commonwealth for misconduct and 
maladministration in their offices.” Hence, it will 
be remarked, that in all of the State constitutions to 
which we have had access, formed prior to that of the 
United States, the impes achable offenses are of a 
nature whic th may with peculiar propriety be denom- 
inated * political.” Im neither of them are the sub- 
iects of impeachment mere “statutory offenses.” 
This minute recurrence to the constitutions of several 
“tates will not be deemed inappropriate when it is 
remembered that they are not only the most authentic 
evidence of the public sense of our country atan early 
period, but because, in the formation of fhe Federal 
oustitution, their provisions should have a con- 
tr ling it fluence eon the minds of their delegates to 
the general convention, seeking to commend it to 
heir adoption by ingrafting into it partsof their own 
systems, and thus imparting to it the well-ascertained 
spirit and prudence of those who, if adopted, were to 


e its constituents.” (From an able article by John 
- Hamilton, Esq.) 


t V ol. t ro 
rials, so Att Law Reg. N. S. 277 


t Curtis’s Hist. of Const., 260-1; 5 Eliot, 7-529. 


7; Wharton’s State 


IONAL 


against positivelaw. The purposes of an tnrpeae ~hment 
lie w! holly beyond the penalties of the statute or the cus- 
ton uy tw. Theo bject of the proces ding te to aagcer- 
tain whether cause existe for rer ng a pub 
Such a cause may be found in ‘the fact, 


ic oO fie er 


wr 


from offic ?. 


that either in the discharge of his office, or as side 
from its functions, he has violated a law, ¢ 1r com- 
mitted what is technically denominated a crime. 


But a cause for removal from office may exist where 
no offense against positive law has been committed, 
as where the individual has from 
} ity, or maladministration become unfit to exrer- 
The rules by which an impeachment 
is to be determined are therefore peculiar, and are 
not fully embraced by those principles or provis- 
ions of law whick courts of ordinary jurisdiction are 
required to administer,” 


Selden says: 


“Upon complaints and accusations of the Com- 
mons the Lords may proceed in judgment against the 
delinquent of what degree soever and what nature 
soever the offense be. For where the Commons com- 
plain the Lords do not assume to themselves triad 
at common law. Neitherdo the Lords, at the trial of 
a common impeachment by the Commons, decedere 
suo, (depart from their own law.) For the 
Commons are there instead of a jury, and the par- 
ties answer, and examination of witnesses are to be 
in their presence, or they to have copies thereof; and 
judgment is not to be given but upon their demand, 
which is instead of averdict, so the Lords do only 
judge, not try the delinquent.” 
in Parliaments, London, 1031, p. 6.) 

Story says:* 

**Congress have unhesitatingly adopted the eon- 
clusion that no previous statute is necessary to au- 
thori ize an impes ichment for any official misconduct 
* “In the tew, cases of impeac sh- 
ment whic h have hitherto been ‘tried no one of the 
charges has re sted upon any statutab le misdemean- 
ors. > - = 

‘The reasoning by which the power of the House 
of Representatives to punish for contempts (which 
are breaches of privilege and offenses not defined by 


tmbeeilil 


etae the office. 


le Jui ¢ 


(Selden’s Judicature | 


immorality, or | 


GLOBE. 
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Neither in Congress nor in any State has 
any statute been proposed to detine impeach- 
able c rimes: so uniform hs as be -en the opinion 
that none was necessary, even in those States, 
few in number, where common-law crimes do 
not exist. 

The assertion, ‘that * unless the crimg is 
specifically named in the Constitution, im- 
peachments, like indictments, can only be in- 
stituted for crimes committed against the statu- 
tory law of the United States,”’ is a view not 
yet a year old, which has not been held at any 
prior time, either in England or America, 

It would certainly seem clear that impeach- 
ments are not neeessarily limited to acts in- 


| dictable by statute or common law, and that 


any positive laws) has been upheid by the Supreme 


Court, stands upon similar grounds; for if the llouse 


had no jurisdiction to punish for pom inpts until the | 


acts had been previously defined and ascertained by 
positive law, it is clear that the process of arrest 
would beillegal.” (Dennvs. Anderson, 6 W heat., 204.) 

‘In examining the parliamentary history of im- 
peachments, it ue be tound that many offenses not 
easily cde finable | yy law, aud many of a purely politi- 

al character, have been deemed high crimes and 
hele meanors worthy oi this extraordinaryremedy.’ 

‘There are mapy oilenses, purely political, which 
have been held to be within the reach of parlia- 
mentary impeachments, not one of which is, in the 
slightest manner, ajluded to in our st atute-books. 
And, indee 2d, political offenses are of so various and 
complex a character, so utterly incapable of being 
defined or classified, that the task of positive legis- 
lation would be impracticable, if it were not almost 
attempt it. What, for instance, could 
positive legislation do in cases of impeachment like 
the charges against Warren Hastings, in 1788? Re- 
sort then must be had either to parliamentary prac- 
tice, and the common law,in order to ascertain what 
ure high crimes and misdemeanors, or the whole 
subject must be left to the arbitrary disc retion of the 
Senate for the time being. The latter is so incom- 
patible with the genius of our institutions that no 
lawyer or stateman would be inclined to counte- 
nance so absolyte adepotism of opinion and practice, 
which might make that a crime at one time orin 
one person, which would be deemed innoc ent at 
another time or in another person. The on!y safe 
guide in such cases mus st be the common law.” * 
. * ° “* And however muchit may fallin with 
the political theories of certain statesmen and jurists 
to deny the existence of a common law belonging to 
and applic sable to the nation in ordinary cases, no 
one has as yet been bold enough to assert that the power 
of impeachment is limited to offenses positively 
defined in the statute-book of the Union, as impez ich- 
able high crimes and misdemeanors,’’} 


* 1] Stery on Const., sec. 799. Inanotehesays: “It 
may be supposed that the first charge in the articles 
of impeachment against William Blount was a stat- 
utable offense; but on an accurate examination of 
the act of Congress of 1796, it will be found not to 
have been so.” 


+1Story on Const., sec. 800. Ile proceeds to cite 
numerous Cases, 


+1 Story on Const., sec. 797. 

Lawle, in bis work on the Constitution, says: 
delegation of important trusts affecting the higher 
interests of society is always from various causes 
liable to abuse. The fondness frequently felt for the 
inordinate extension of power, the influence of party 


“The | 





| Constitution, article one, section three.) 


it would be impossible for human prescience 
or foresight to define in advance by statute 
the necessary subjects of impeachments. The 
Constitution contemplated no such absurd im- 
possibility. It may be said there is danger in 
leaving to the Senate a power so undelined. 
It was because of this danger that the power 
has been limited as it is by the Constitution, 
and experience has shown that the limitations 
are more than sufficient. 

The whole system of common-law crimes, 
as it exists in England, and in almost every 
State of the Union, is the result of a judicial 
power equally undefined. 

The system of impeachment is to be governed 
by great general principles of right, and it is 
less probable that the Senate will depart from 
these, than that the whole Legislature would in 
the enactment ofa law, or than courts in estab- 
lishing the common law.t 


ident himself would be waalle to seouttieli h that 
object.” (1b., 208.) 

iceman Kent, in diseussing the subject of im- 
peachment, says: “The Constitution has rendered 
him [the President] directly amenable by law for 
maladministration, The inviolability of any officer 
of the Government is incompatible with the repub- 
lican theory as wellas with the principles of retribu- 
tive justice. 

‘It the President will use the authority of his st: . 
tion to violate the Constitution or law of the land, 
the House of Representatives can arrest him in hia 
career by resorting to the power of impeachment.’ 
(1 Kent’s Com., 289.) 


* Vol. 6 Am. Law Reg., N.S., 


+ The Constitution has made the Senate, like the 
House of Lords, sole judge of what the law is, assum- 


269, 


| ing their wisdom to be equal to that of the common 


Barelay’s Digest, 110; 
This is ne- 

cessarily so; for though some statutory and common 
law crimes are impeachable, yet not all of them are, 
and the Senate dee ides which are and are not. It is 
said if the impeachable crimes are not defined by law 
the power of impeachment will be undefined and 
dangerous. The power to determine impeachable 
crimes by the Senate is no more undefined than the 
power of the common law courts to determine com- 
mon-lawcrimes. Impeachment is reculated by prin- 
ciples as well defined and permanently settled as the 
fundamental and eternal doctrines of right, reason, 
and justiee pervading the parliamentary jurispru- 
dence of civilized nations, and, like the common law 
it has emerged from primeval errors and adapted 
itselfto an advanced civilization. The danger of im- 

periling the safety of nations in measuring parlia-~ 
seems law by the rule which defines wrongs to in- 
dividuals is infinitely greater than the evils which 
ean flow from recognizing the law of impeachment 
as a parliamentary system resting upon ils own solid 
foundations, 

The rule which allows impeachments for indictable 
acts enables the legislative department orthe Senate 
alone to declare trivial offenses impeachable while 
the parliamentary law limiting impeachable offenses 
to misdemeanors affectingthe nation is less latitudin- 
arian and attended with less danger of abuse. When 
impeachment isemployed to remove officers for will- 
ful violation of the Constitution or laws, for exercis- 


law courts. (2 Hale’s P. C,, 276; 


| ing the powers of Congress, or the judiciary for per- 


and of prejudice, the seductions of foreign States, or || 


the baser appetite for illegitimate emoluments, are 
sometimes productions of what are not inaptly 
termed politic al offenses, (Federalist, No. 65,) which 
it would be difficultto take e ognizance of in the ordi- 
nary course of judicial proceeding. 


‘The involutionsand varieties of vice are too many 


and too artful to be anticipated by positive law.” 
(Rawle on Const., 200.) ¢ 
“In general, those offenses which may be com- 
mitted equally by a private person as by a public 
officer are not the subjects of impeachment.” (J0., 
204. ) 
**We may perceive in this s*heme one useful mode 
of removing from office him who is unworthy to fill 
it, im edges where the people and sometimes the Pres- 


forming acts affecting the nation unauthorized by 
law, for refusing to execute laws requiring thatduty, 
for a perversion of lawful powers to accomplish un- 
constitutional objects—these are— 

“Offenses as tangible and as capable of being 
measured by fixed rules as any felony defined in 


| criminal laws.” 


And this is as definite ‘and no less latitudinari: an 
than the common law itself, which is “the perfec- 
tion of reason” as dete srinined by courts. For even 
in England not al! common-law offenses are impeach - 
able, but only such of them (along with others not 
indictable ) as by perenne usage or popular 
sense rise to the dignity of “high” misdemeanors, 
and of this the House of Bords are the sole judges. 
(Peck’s Trial, 10 Selden, Judicatere in Parliaments, 
6: 2 Hale’s P.C., 275; Barelay’s Digest, 140.) 

On the trial of Judge Prescott, in Massachusetts, 
in 1821, Mr. Shaw sail: ** The security of our rights 
depends rather upon the general tenor and cbarac- 
ter than upon particular provisions of our Constitu- 


» 








— 
The Constitution contains inherent evidence 


that the indictable character of an act does not | 
define its impeachable quality. It enumerates 
the classes of cases in which legislative power 
may be exercised, and it defines the class of 
persons and cases to which the judicial power 
extends ;.but there is no such enumeration of 
impeachable cases, though there is of persons. 

in England and some of the States the 
power of removal of oflicers by the Execu- 
tive, on the address or request of the Legisla- 
ture,* exists, but the Constitution made no 
provision for this as to any officer, manifestly 
because the power of impeachment extended 
to every proper case for removal. 

As tothe President and Vice President there 
is this provision, that— 


‘Congress may by law provide for the case of 
removal, death, resignation, or inabi/ity,’ ° 
. “dec laring what officer shallthen act” * . 
: e: “until the disability be removed or a Pres- 
ident shall be elected.” (Art. 2, see. 1.) 

It has already been shown that the framers 
of the Constitution regarded the power of im- 
peachment as a means of defer nding ‘*the com- 
munity against the incapacity’’ of officers. 
This clause of the Constitution recognized the 


same view, article two, section one: {| 


‘Cc ongress may by law provide forthe case of” * 
<5 inability, both of the President and 
Vice President, declaring what officer shall then act 
as President, and such officer shall act accordingly, 
until the disability be removed or a President shall 
be clected.”’ 
This and the power of impeachment are the 
only modes of getting rid of officers whose 
inability from insanity or otherwise renders | 
them unfit to hold office, and whose every offi- | 
cial act will necessarily be misdemeanor. As 
to the President and Vice President it was 
necessary to give Congress the power to des- | 
ignate a successor, and so do determine the || 
disability. As to all other oflicers the Consti- 
tution or laws define the mode of designating 
a successor, and it is left to the impeaching 
power to remove in cases of insanity or mis- 
demeanor arising from that or other cause. 
It cannot be supposed the whole nation must | 
suffer without remedy if the whole Supreme | 
Court or other oflicers should become utterly 
disabled from the performance of their duties. 
Such an occurrence is within the range of pos- 
sibility, if not probability, 
In our system it is utterly impossible to apply | 


| common-law criminal jurisdiction. 





any test of common law orstatutory criminality. 
The Supreme Court, without much considera- 
tion, has determined that the national courts 
have never been clothed with jurisdiction of 
common law crimes.t 


* bikin ibiatialliihes come —— | 


tion. The love of Ee edom and justice so deeply 
engraven upon the hearts of the people and inter- 
woven in the whole texture of oursocial institutions, 
a thorough and intelligent acquaintance with their 
rights, and a firm determination to maintain them; 
in short, those moral and intellectual qualities with- 
out which soc ial liberty cannot exist,and over which 
despotism can obtain no control, these stamp the 
character and give security to the rights of the free 
people of this Commonwealth.” + ° 

‘But it has not been, and it cannot be, cieiiameuih 
that, in its decisions and adjudications, this court is 
not governed by established laws. These may be 
positive and express, or they may depend upon rea- 
soning and analogy. It would be idle to expect a 
rule applicable to every ease in the text of the stat- 
ute-book. Laws are founded on certain general 
principles and the relations of men in society. It is 
the province of this court, as of all other judicial | 
tribunals, to search out and apply these principles 
to the varticular cases in judgment before them.” 


| 2 Dallas, 384; 





(Ree 4 Howard's ae Trials, 47, per Selden; 6 Am. | 
Law Reg., N.3., 204.) } 


* Removal on the address of both Houses of Parlia- 
ment is {prov ided for in the act of settlement, 3 Hal- 
lam, 262. In the convention which framed our na- 
tional Constitation, June 2, 1787, Mr. John Dickin- || 
son, of Delaware, moved “That the Exceutive be | 
made removable by the national Legislature on the 
request of a majority of the Legislatures of individual 
States.” Delaware alone voted for this, and it was 
rejected. Lmpeachment was deemed sufficiently com- 
prehensive to cover every proper case for removal. 





t The reasonwhich denies juriadiction of common-laro 
crimes to the courts of the United States does not apply | 
to impeachmente, 

By the Constitution the trial for crimes must be 
had in the State and district where committed. (Ar- 
ticle 6 Amendments.) By the judiciary act of Sep- 
tember 24, 1789, the Supreme Court is restricted to 
holdingsessionsat Washington. (1 Statutes-at-Large, 
73.) By the Constitution the judicial power of the | 


SUPPLEMENT TO 


States recognized common-law crimes, and | 
those added since do so, with few exceptions. 
But there is something peculiar to each and 
different from all others in its common-law 
crimes, growing out of the rulings of judges or 
its condition, and in all statutes have made 


| changes, so that no two States recognize the 


same crimes. 
The Constitution authorizes Congress ‘to 


| provide for the punishment of pear in marye.| 
( 


the securities and current coin of the Unite 
States ; 


When the Constitution was adopted all the | |) in ‘the light of parliamentary law, 


Conerens 
| cannot define or limit by law that which the 


| Constitution defines in two cases by enume “Ta: 


‘*to define and punish piracies and | 


felonies committed on the high seas,and offenses | 


against the law of nations;’’ but nowhere 
declares they may define impeachable crimes, 
for the very good reason that common parlia- 
mentary law, subject, like the common law, to 
be molded to circumstances and adapted to 
times, had already sufficiently defined them. 
Congress cannot by any law abridge the right 
of the House to impeach or the Senate to try. 

When the Constitution conferson the House 
the “sole power of impeachment,’’ and on the 
Senate ‘‘the sole power of trial,’’ these are 
independent powers, not to be controlled by 
the joint opinion of the two Houses previously 
incorporated into a law.* Suppose such a law 
passed. It cannot be repealed over a veto 
except by a two-thirds vote in each House. 
Yet a majority may impeach; and, after the 
veto of a repealing law, can that majority be 
denied the constitutional privilege conterred on 


| them? 


‘* Treason, bribery, and other high crimes 
and misdemeanors’’ are, of course, impeach- 
able. Treason and bribery are specifically 
named. But ‘other high crimes and misde- 
meanors’’ are just as fully comprehended as 
though each was specified. The Senate is 
made the sole judge of what they are. There 
is no revising court. The hase determines 


United States is vested in the Sapreme Court and 
such inferior courts as Congress may establish, (Arti- 


| cle 3, section 1; article 1, section 10.) 


It was held as early as 1812 that the circuit and dis- 
trict courts of the United States, being the “ inferior 
courts” established by Congress, could exercise no 


was reaflirmed in 1816 by a divided court, and has 
never been authoritatively decided since. (United 
States vs. iieceee 7 Cranch, 32; United States ve. 
Corlidge, 1 Wheaton, 415; 1 Galli’s Reports, 488; 
United States vs. Laneaster,2 MceLean’s Reports, 431; 
WwW ashington C ircuit C ourt Reports, 84; United States 
vs. Ravara, 2 Dallas, 297; United States vs. Worrall, 
United States vs. Maurice, 2 Brock., 
06: United States vs. New Bedford Bridge, 1 Wood- 
bridge & Minot, 401; United States vs. Babcock, 4 
McLean, 113-115.) 


This ruling has been disapproved by the ablest | 


commentators on constitutional and criminal law— 
by Story and Rawle and Bishop and Wharton. (1 
Bishop’ s Criminal Law, third edition, 163, [20;] act 
of Congress of Se ptember 24, 1789, sections %11; 
Statutes 1842, chapter 188, section3; Du Ponceau on 
Jurisdiction.) 

The denial of common-law criminal jurisdiction in 
these inferior courts rests solely on the reasons that 
such tribunals being created not by the Constitution, 
but by act of Congress, they— 

* Possess no jurisdiction but what is given them by 
the power that creates them;” and that— 


courts of the same district.” 

And that common law— 

* Jurisdiction has not been conferred by any legis- 
lative act.”’ 

And itis said that the Supreme Court alone— 

** Possesses jurisdiction derived immediately from 


| the Constitution, and of which the legislative power 


sannot deprive it.”” (7 Cranch, 33.) 

Where, therefore, a common-law jurisdiction is 
conferred by the Constitution on a court created by 
that instrument, it is one 
—— cannot depriv eit.”” (7 Cranch, 33.) 

And this is precisely what the Constitution bas 


| done as to impeachments ; ; it has created the tribu- 


nal for their trial—the Senate; it has given that body 
jurisdiction of ald “crimes and misdemeanors”’ im- 
veachable by parliamentary usage, and no law can 
imitit. And this view has been sustained by Story 
and Rawle and Kent, after and in view of the de- 
cisions referred to. (6 American Law Register, 656.) 
At the time the Constitution was adopted, and ever 
since in England and all the original States of the 
Union, what is known as the “common law” and 
**common-lawcrimes” existed, and yet exist, in ad- 


dition to crimes defined by statute: and this is so in 


all the States except Ohio, and perhaps two or three 
others. 


**“ The Parliament“cannot by any act fontzadn | ns 
power of a eeyoenans Parliament,” (4 
Com. Dig., 301.) 4 


This doctrine | 


There exists ne definite criterion of distribution | 
{of jurisdiction] between the district and circuit 


“of which the legislative | 





tion and in others by classification, and 
which the Senate is sole judge.* It has never 
been pretended that treason and bribery wou), 
not be impeachable if not made criminal by 
statute or so recognized by national commoy 
law. They are impeachabie because enumer. 
ated. Other high crimes and misdemeanors 
are equally designate od by classification, 
Suppose the Constitution had declared “that 
all persons committing ‘treason, bribery, or 
other high crimes and misdemeanors’ shall be 
punished by indictment in the courts of the 
United States,’’ can it be doubted that eve ry 
crime and misdemeanor recognized by the com. 
mon law would be the subject of indictment? 


| **This would be by foree of the Constitution 


employing the words crimesand misdemeanors: 
for these are words known to the common lav, 
and it is a universal principle of interpretation, 
acted on in all the courts, that a common-law 
term employed in conferring jurisdiction on 
courts is to bear its common-law meaning,”’ 
Now, when the Constitution says that al| 
civil officers shall be removable on impeach- 
ment for high crimes and misdemeanors, ai 
the Senate shall have the sole power of trial, 


| the jurisdiction is conferred, and its scope is 


defined by common parliamentary law. 
The national courts do not take juriediction 


| of common-law crimes, not because common- 


law crimes do not exist, but because their 
jurisdiction is only such as is expressly con- 
terred on them, and no statute has conferred 
the jurisdiction. But in the District of Colum- 


| bia, under national jurisdiction, common-law 


crimes and jurisdiction of them in the courts 
do exist. f 

In addition to this there are crimes exclu- 
sively of national jurisdiction and others ex- 
clusively of State cognizance. The murder of 
citizens in a State is not and cannot be made 
criminal by act of Congress where it is not per- 
petrated in the denial of a national right. [he 
States alone provide for this and many other 
offenses. And inthe States not recognizing 





***The peers are judges of law as well as of fact.’ 
2 Hale’s P. C., 275; Barclay’s Digest, 140.) They, 


eee og are not governed by the indictable cliar- 


| va, 


acter of an act. In fact, as the highest court, they 
make not only parliamentary law, but the law tor 
the courts. (Regina vs. O'Connell.) 


Siac misdemeanors are determined » 
the Senate just as each House of Congress and the 
courts having the jurisdiction to punish tor contempts 
determine what acts or neglect constitute them. (7 
Cranch, 320.) 


t**Common-law crimes do exist, they are indictable, 
and jur isdiction of them has existed in the courts of tl 
United States for two thirds of a century in the Distrie t 
of Columbia.” (1 Bishep on Criminal Law, section 
167 [22s] Du Ponceau on Jurisdiction, 62-73; Kendall 
nited States, 12 Peters, 524-613; United Stats vs. 
Watkins, 3 Cranch, 441.) 
The highest authority on criminal law in this 
country says: 
“There must in reason and in legal principle be in 


those localities where State power is unknown cou- 


mon-law crimes against the United States. Lspe- 
cially this exception must in reason extend to all 
matters which concern our intercourse with foreign 
as well as to all local transactions bey oad the terri- 
torial limits + the several States. The law of na- 
tions and the Jaw of the admiralty concerning both 
civil and criminal things would seem, therefore, to 
have, been made United States common law.’ 

* ‘And so the United States tribunal 


os appear to have common law cognizance of 
| offenses upon the high seas not defined by statutes, 


| (1 Bishop on Criminal Law, 


| United 


and of all other offenses within the proper cognl- 
zance of the criminal courts of a nation, committe vl 
beyond the jurisdiction of any partic ular State, 
section 165, {21 

The act of Congress of February : 27, 1801, ie onded 
and continued in force over the District the com- 
mon and statute law of Maryland, where common-law 


| crimes existed, and organized a circuit court with 


the jurisdiction conferred on cireuit courts of the 
d Stites by section eleven of the act of Fel bru- 


| ary 13, 1801. (2 United States Statutes-at- Large, 


| 


2 Statutes, 103-105, sections 1-3.) 

The criminal court organized by act of July 7,18. 
had the same criminal jurisdiction, (5 Statutes, 5.) 

The supreme court of the District, organized by act 
of March 3, 1863, has the same jurisdiction of the | priot 
_ courts thereby abolished. (12 Statutes, section 5.) 

That jurisdiction | is conferred i in these words: 

“ That,’ “said courts” 
° . “shall ive cognizance of all crimes 
and athens cognizable under the authority of the 
| United States.” (2 Statutes, 92, act February 13, 1801.) 


* 
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common-law crimes they may omit to make 
jomicide a penal offense as to Indians, ne- 
rroes, or others, if the Legisl: ature so dete rm- 
ve, in the absence of a law ¢ of Cougress sim- 
al to the ‘* civil rights’’ act.’ 
- If no act is impe ach ible which j is not made 
criminal, then its criminality must depend— 
1. Onan act of Congress defining 
2. On of State 
( rime s; Or, 
» Qn the definition of common-law crimes 
in the States; or, 
4. On the common-law crimes existing in 
England when the Constitution was adopted. 


snaiieiie or, 


acts Legislatures defining 


_THE 


" 


It is quite clear that national law in some | 
form must control it, since ** the United States 


have no concern vith any but their own laws.’’T 

The national Government is complete in 
itself, with powers which neither depend on 
nor can be abridged by State laws. { 

if, then, impeachment is limited to acts made 
criminal by a statute of Congress, an officer of 
the United States 
he should go into the ** Dominion of Canada”’ 
or the ‘republic of Mexico” 


vannot be impeached, though | 


and there stir | 


7 insurrection or be guilty of violating all | 


the laws of the land; or if he should go intoa 
State and violate all of itslaws.|| If so, a high- 
way robber may be President, and he is exempt 
from impeac hment! 

It is not possible that.a position so mon- 
strous was intended by the framers of the Con- 
stitution. Nor can the criminal statutes or 
common law of the States limit or regulate 
national impeachable offenses. The fact that 
each State differs from all others in its laws 
renders this impossible, It never could have 
been designed to control the national power 
of impeachment by State laws, ever varying 
and ore as they are. 


*Act of April 9, 1866, 14 Stat., 27. 


+ “It was said by one of the counsel that the 
offense must bea breach either of the common law, 
a State law, or a law of the United States, and that 
no lawyer could speak of a misdemeanor but as an 

violating some one of these laws. This doctrine 
surely is not warranted, for the Government of the 
United States have no concern with any but their 
own laws.” * * * * “* But as a member 
of the House of Representatives, and acting as a man- 
ager of an impeachment before the highest court in 
the nation, appointed to try the highest officers of 
the Government, when I speak of a misdemeanor I 
mean an act of official misconduct, a violation of 


official duty, whether it be a proceeding agnbnat a | 


»y law.’’ 
J40; per 


positive law or a proceeding unwarranted | 
(Per Nicholson arguendo, 2 Chase’s Trial, 
Rodney, 387.) 


t Weston vs, City Council of Charleston, 2 Peters, 
44); MeCulloch os. Maryland, 4 Wheat., 316; Osborn 
vs. Bank of the United States, 9 Ib., 738. 


Mr. Rodney, in the argument of Chase’s trial, 

said: "When gentlemen talk of an indictment being 
a necessary substratum of an impeachment I should 
be glad to be informed in what court it must be sup- 
ported. fn thee ourts of the United States or in the 
State courts? If in the State courts, then in which 
of them; or provided it can be supported in any of 

hem, will the act w arrant an impeachment? If an 
indistinant must lie in the courts of the United 

States, in the long catalogue of crimes there are a 
very few which an oflicer might not commit with 
imp unity. 
individual State; of murder, arson, forgery, and 
perjury in various forms, without being amenable to 
the Federal jurisdiction, and unless he could be 
indieted before them he could not be impeached.’ 
(2 Chase’s Trial, 389.) 

The doctrine that nothing is impeachable unless in- 
dictable by act of Congress is impracticable, 

Ii only offences indictable by act of Congress are 


impe ac hable, the President and all civil offic ers will || 


cape impeachment for many of the highest crimes. 
urder, arson, robbery, and other crimes committed 


indictable offenses, as they never have been, it 
is manifest no such rule can be adopted here, 
for we have no uniform and single standard of 
the common law as there. 

And as the Supreme Court has. determined 
that the common-law crimes do not exist in 
our national system, it cannot be supposed 
they are more applicable to the Senate than to 
our ordinary courts. We can, therefore, safely 
adopt the remark of ‘the great Selden”’ on 
the impeachment of Ratcliffe “Tt were 
better} to examine this matter according to 
the rules and foundations of this House ;”’ that 
is, upon the great principles of parliamentary 
law adapted to our condition and circumstan- 
ces, as modified by the Constitution, giving it 


& construction equal to every emergency which | 


may call its powers into exercise, and giving 
in its interpretation full effect in constitutional 
forms to the maxim it was designed to make 


effectual—‘*‘ that the safety of the Republic is | 


the supreme law.’ 

If we adopt the test that an act to be im- 
peachable must be indictable at common law, 
the Constitution will be practically nullified on 
this subject. 

It is a rule of the common law “ that judges 
of record are freed from all presentations 
whatever except in Parliament, where they 


| may be punished for anything done by them in 


such courts as judges.’’|| 


Bishop declares that at common law “the 


| doctrine appears to be sufficiently established 


that legislators, the judges of our 
courts, and of all courts of record acting judi- 
cially, jurors, and probably such of the high 
officers of each of the governments as are in- 


trusted with responsib le discretionary duties, 


highest | 


| are not liable to an ordinary ¢riminal process, | 


| like an indictment, 
| however corrupt.”’ 


| is an indictable misdemeanor.”’ 


| vidual from his miseonduct.”’ 


He might be guilty of treason against an || 


in a State are indictable by State laws, but cannot | 


* made so by act of Congress 


¢In the argument of C atin s trial Mr. Rodney 
s — Are we then to resort to the erring data of 

ue different States? In New Hampshire drunken- 
liess may be an indictable offense, but notin another 
State. Shalla United States judge be impeached and 
re ‘mov ed for getting intoxicated in New Hampshire, 
When he may drinkas he pleases in other States with 
iinpunity ? 2? In some States witchcraft is a heinous 
ohense, whie th subjects the unfortunate person. to 
ludictment and punishment; in other States it is 
lnknown as a crime, 
“ put to expose the fallacy of the principle, and to 
prove how improper it would be for this court to be 

verned by the practice of the different States. The 

‘riation of such a compass is too great for it to be 
relied on. This honorable body must have a stand- 
ard of their own, which will admit of no change or 
deviation,” (2 Chase's Trial, 389.) 


V 


A great variety of cases might: 


|} te nde nee 


| Cunningham cs. Bucklew, 


ul 70; 


for their official doings, 
(1 Bishop’s Crim. Law, 
915 [362.]) 

*“‘At common law an ordinary violation of 
a public statute by one not in office, though 
the statute in terms provides no punishment, 
(1 Bishop, 
535 [187.] ) 

Anda similar violation by inferior officers 
was an indictable misdemeanor. 

‘If a public officer intrusted with definite 
powers, 
community, wickedly abuses or fraudulently 
exceeds them, he is punishable by indictment, 
though no injurious effects result to any indi- 
(Whart. Crim. 
Law, sec. 2514.) 

‘* Wliatever mischievously affects the person 
or property of another, or openly outrages de- 
cency, or disturbs public order, or is injurious 
to public morals, or is a breach of oflicial duty, 
when done corruptly, is the subject of indict- 
ment.’’ (Whart., sec. 3.) 


ace Vol. 6Am. Law Reg., N.S. 
Trials, 47. 


, 264; 4 Howard’s State 


+ A minister is answerable for the justice, the hon- 
esty, the utility of all measures emanating from the 
Crown, as well as for their /egality; and thus the 
executive administration is, orought to be, subordi- 
nate, in all great matters of policy, to the superin- 
and virtual control of the two houses of 
Parliament. (2 Hailam’s Const. History, 550.) 


t “It may be alleged that the power of impeach- 


| ment belongs to the House of Representatives, and 


that with a view to the exercise of this power that | 


House have the right to investigate the conduct of 
all public officers under the Government. This is 
cheerfully admitted. In such a case the safety of the 
Republic would be the supreme law ; and the power of 


|| the House in the pursuit of this object would pene- 


trate into the most secret recesses of the executive 
de partme nt.’’ (President P olk’s Message, Jour. Ho. 
Rep. wy Sth Cong., lst sess., 693.) “* Salus populisuprema 
lex :’’ Broom’s Legal Maxims: Blount’s Trial, Whart. 
State Trials 300, per Blount; Prescott’s Trial, 181, per 
Shaw; contra, B dake, 116. 

| 1 Hawkins, 192, ch, 73, see. 6; 1 Salk., 396; 
deson, 596, 355; Jacob’s Law Die. tit. Judges ‘12 Coke, 
25-6; Hammond ts. Hlowe ll, 2 Mod., 218; Floyd UR. 
Barker, 12 Co., 28-5. “The doctrine which holds a 
judge exempt from a civil suit or indictment for any 


act done or omitted to be done by him sitting as a 


the common law,” per 
Yates ve. Lansing, 5 Johns., 291: 9 /b., 395; 
8 Cow., 178; Peck’s Trial, 
492; 2 Chase’s Trial, 389. But see the ruling of Chief 
Justice Shippen, referred to in Addison’s (Pa.) ~~ I. 
1 Bishop on Crim. Law, 915 (362;) 4 Blackst., 


judge 


has a —_—- root in 
Cent: 


2 Wood- | 


CONGRESSIONAL GLOBE. 


iT 
If impeachments were limited in England to 


to be exercised for the benetit of the | 


| could be indicted.’ 


AT 


It may be said the immunity of a judge from 
indictment for his official acts at common law is 
placed on grounds of public policy, tosecure his 
independence, and that : is the indictable char- 
acter of the act, if done bya private individual, 
which gives jurisdiction by i impeachment. But 
even this proves that personal liability to an 
indictment is no test of impeach: ibility. And 
in the nature of things official acts cannot be 
done by private individuals, so that the indict- 
able character of an act is no test of its im- 
peachability; and no such test could have 
entered into the minds of the framers of the 
Constitution. 

It is a rule of interpretation that a law or an 
instrument is not to be construed soas to make 
its ‘‘etfects and consequences’’ absurd, if its 
language may be fairly understood otherwise. 

‘lo permit all acts to escape impeachment, 
unless indictable at common law,* would lead 
to consequences the most ruinous and absurd. + 

Ifa judge should persistently hear the argu- 
ments of one party to causes privately and out 








* On the trial of Chase Mr. Nicholson said: * You, 
Mr. President, as Vice-President of the United 


States, together with the Secretary of the Treasury, 
the C hief Justice, and the Attorney General, as com- 
missioners of the sinking fund, have annually at your 
disposal $8,000,000 for the purpose of paying the 
national debt. If, instead of applying it to this 
public use, you should divert it to another channel, 
or convert it to your own private uses, | ask if there 
isa man inthe world who would hesitate to say that 
you ought to be impeached for this misconduct. And 
yet there is no court in this country in which you 
could be indicted for it. Nay, sir, it would amount 
to nothing more tyan a breach of trust, and would 
not be indictable under the favorite common law. 

“If a judge should order a cause to be tried with 
eleven jurors _ surely he might be impeached for 
it, and yet | believe there is no court in which he 
(2 Chase’s Trial, 338 a 


Tt On C hi ise’s s tris ul Mr. Rodney said: “I think Ican 
put retinas cases of mis- 
conduct in oui ae whic hit must be admitted that 
an impeachment will lie, though no indictment |at 
common law} could be maintained.” He puts the 
if a judge at the time appointed for court 
**should appear and open the court, and, notwith- 
standing there was pressing business to be done, he 
should proceed knowingly and willfully to a dienrn 


eases: 


it until the next stated period.” . . 


* Suppose he proceeded in the dispatch of business, 
and from aealnaie @ against one party or favor to his 
antagonist he ordered on the trial of a cause, though 
legal ground for postponement.”’ 

‘If when the jury returned to the bar to give the 
verdict he should knowingly receive the verdict of 
& majority.’ 

**Were a judge to entertain the suitors with a 
farce or a comedy instead of hearing their causes, 
and turn ajester or buffoon on the bench, I presume 
he would subject himself to an impeachment. (2 
Chase’s Trial, 390.) 

Mr. Harper, for the defense, practically abandoned 
the idea that an indictable offense was nee essary. He 
said: ** There are reasons which appear to me unan- 
swerable in favor of the opinion that no offense is 
impeac hable unless itbe also the proper subject of an 
indictment.’ S. &.\.% * Lean suppose cases 
where a judge ought to be impeached for acts which 
: am not prepared to declare indictable [at common 
law.| Suppose, for instance, that a judge should con- 
stantly omit to hol somaat, orshould habitually attend 
so short a time each day as to re nder it impossible t to 
despateh the business.’’ (2 Chase’s Trial, 255.) 

Mr. Randolph said: “* The President of the United 
States has a qualified negative on all bills Iusse d by 
the two Houses ofCongress,” —* . *Let 
us suppose it exercised cadiseriminately on every act 
presented for his acceptance. ‘This surely would be 
an abuse of his constitutional power richly deserving 
impeachment; and yet no msn will pretend to say it 
isan indictable offense.” (2Chase’s Trial, 452; Wick- 
liffe’s argument on Peck’s Trial, 311.) 

On Peck’s trial, Mr. Wickliffe put additional cases: 

**Suppose a judge under the influence of political 
feeling sh: aul award tohis favorite anew trial” . 
* . “against known law, would this be 
an inidictable offense?” 

“Supposeajudge” * * * * “shalllabor 
for two hours in abuse upon an unoffending citizen 
ng oe he has dragged before him.” (Peck’s Trial, 
SLU) 

“Ifa head of a Departmentshould divert hispower 
and p: itronage for his personal or political aggran- 
dizement.”” (Id., 310.) 

On Peck’s tris al, Mr. Buchanan said: “The abuse 
of a power which has been given may be as criminal 
as the usurpation of a power which has not been 
granted. Suppose aman to be indicted for an assault 
and battery. He is tried and found guilty; and the 
judge, without any circumstances of peculiar aggra- 
vation having been shown, fines him $1,000, and com- 
mits him to prison for a year. Now, although the 
judge may possess the power to fineand imprison for 
this offense at his diseretion, would not this punish- 
ment be such an abuse of judie ial discretion, and 
afford such evidence of the tyrannical and arbitrary 
excreise of power as would justify the House of Rep- 
| Feontes utiv - in voting an impeachment?” (Peck’s 

ria 








48 


~~ —_— - - Se 


of court the evil would become so intolerable | 


in an officer holding for good behavior that he | 
should be removed. 
if the President should hold out promises of 
offices of honor and trust to the friends of Sen- 
ators to influence their votes the consequences 
might be so pernicious and corrupting, espe- 
cially in an hour of national peril, when a 
single vote might decide the life of the Gov- 
ernment, that the safety of the Republic would 
demand impeachment. Such a President would 
violate his oath faithfully to execute his duties. 
I'here are many breaches of trust not amount- 
ing to felonies, yet so monstrous as to render 
those guilty of them totally unfit for office. 
Nor is it always necessary that an act to be 
im peachable must violate a positive law. There 
are many misdemeanors, in violation of official 
oaths and of duty alike shocking to the moral 
sense of mankind and repugnant to the pure 
administration of office, that may violate no 
positive law.* 
The indiscriminate veto of all bills by the 
President, his retaining in oflice men subject to 
his removal, knowing them to be utterly inca- 
pable of performing the duties of their office, 
and other misdemeanors, would manifestly be 
proper aubjects of an impeachinent, for other- 
wise a wicked, corrupt, or incompetent foreign 
minister might embroil the nation in a war 
imperiling our existence, to avoid which im- 
peachment might be the only remedy. 


The impeachment trials in the United States | 


may be said to have conclusively settled these 
questions. T - 

The first case tried—that of William Blount, 
a Senator of the United States from Tennes- 
simply decided that none but civil officers 
can be impeached, and thata Senatoris not such 
civil officer. But the articles of impeachment 

none of which charged a statutory crime, and 
some certainly no common-law offense—pro- 
ceeded upon the idea that acts were impeach- 
ablet which were not indictable, so much so 


*“ There are offenses for which an officer may be 
impeached, and against which there are no known 
positive laws, Itis possible that the day may arrive 
when a President of the United Statés, having some 
great political object in view, may endeavor to influ- 
ence Congress by holding out threats or inducements 
to them. A treaty may be made whichthe President, 
with some view, may be extremely anxious to have 
ratified. The hope of office may be held out to a 
Senator: and I think it cannot be doubted that for 
this the President would be liable to impeachment, 


see 


although thereis no positive law forbidding it. Again, | 


sir, amember of the Senate or of the House of Rep- | 


resentatives may have a very dear friend in office, 
and the President may tell him unless you vote for 
my measures your friend shall be dismissed, 
is the positive law forbidding this? Yet, where is 
the man who would be shameless enough to rise in 
the face of his country and defend such conduct, or 
be bold enough to contend that the President could 
net be impeached for it?” (Per Nicholson, 2Chase’s 
Trial, 389,341; see Peck’s Trial, 309.) 

“'The abuse of a power given may be as criminal 
as the usurpation of a power not granted.” (Per 
Buchanan on Peck’s Trial, 427.) 

lic supposes the case of a judge having diseretion- 
ary power (o fine and imposing cnormous and unneces- 
sary punishment, 


t Those before the Senate of the United States are 
the cases of— 

|. William Blount, a Senator of the United States, 
July 1797, te January 1798. 
Su), ) 

2. John Pickering, district judge, New Hampshire, 
joss.06. (Annals of Congress; 2 Hildreth’s History, 
518.) 

3. Samuel Chase, associate justice of the Supreme 
Court United States, 1804-05. (Trial of Chase, by 
Smith & Lloyd, 2 vols.) 


(W harton’s State Trials, | 


‘SUPPLEMENT TO 


that no objection was suggested on that 
count. 
The next case is that of Judge Pickering,* 


ac 


i} 
| 


| who was convicted upon each of four several | 


| and Cherokee Indians”’ in the United States “to 


| ate the confidence of said Indian tribes” from the | 


| engage” him “to assist in the promotion and exe- 
| cution of his said criminal intentions and conspira- 


Where || 


4. James Peck, distriet judge, Missouri, 1826, 1831. || 


' 
| 
(Peck’'s trial, by Stansbury, 1 vol.) | 
| 


5. West W. Humphreys, district judge of Tennes- | 
see, 1862, (Congressional Globe, vols. 47, 48, 49, 2d 


session 37th Congress. See Report No. 44, 2d session 


{ There were five articles— 


1. That in 1797 Spain, owning the Floridas and 
Louisiana, was at war with England, and Senator 
Blount “did conspireand contrive tocreate, promote, 
andsetonfoot’ * * * **in the United 
States, and to conduct and carry on from thence a 
military hostile expedition against’ * * * 
* “the Floridas and Louisiana” * * * = #* 
“forthe purpose of wresting the same from” Spain, 
and of conquering the same for Great Britain, in vio- 
lation of the obligations of neutrality of the United 
States, 

2. That by the treaty of October 27, 1795, the United 
States and Spain agreed to restrain Indian hostilities 
in the country adjacent to the Floridas, yet Blount, in 
1797, “did conspire and contrive to excite the Creek | 


| 

i 

37th Congress, vol. 3, Reports of Committees.) | 
1} 

| 


' suance of a treaty between them. 


| States, and without hearing them did order and de- 


+ decent manner invoke the name of the 


| although the first three contained noother charge than 


| authority; but the temporal magistrate never had 


| ferring to Pickering’s case, says he “ was impeached 


articles of impeachment before the Senate, and 
removed from oftice in March 1804.+ This ease 


commence hostilities against the subjects and posses- 
sions in the Floridas and Louisiana, for the purpose 
of reducing the same to the dominion of” * * 
¢ * “ Great Lritain,”’ inviolation of the treaty, 
ie obligations of neutrality and his dutics as Sen- 
ator. 
3. That Blount, in April, 1797, to accomplish his | 
designs aforesaid, did“ conspireand contrive to alien- 


United States Indian agent, “and to diminish, im- | 
pair, and destroy” his influence * with the said Indian || 
tribes, and their friendly intercourse and understand- | 
ing with him.” 

4. That Blount, in April, 1797, “did conspire afd 
contrive to seduce” an Indian interpreterot the Uni- || 
ted States with the Indians under a treaty between 
them and the United States ‘from his duty, and to || 


cles, | 

5. That Blount, in April, 1797, “‘did conspire and 
contrive to diminish and impair the confidence of 
said Cherokee nation in the Government of the Uni- 
ted States, and to create and foment discontents and 
disaffection among the said Indians toward the” *# 
* * . ** United States in relation to” aseer- || 
taining and marking the boundary line between the 
lands of the Indians and of the United States in pur- 


* The articles charged— 

1. That the surveyor of the district of New IHamp- 
shire did, in the port of Portsmouth, seize the ship 
Eliza for unlading foreign goods contrary to law, and 
the marshal of the district, on the 16th of October, 
1802, by order of Judge Pickering, did arrest and de- 
tain said ship for trial, and the act of Congress of 
March 2, 1789, provides that such ship may, by order 
of the judge, be delivered to the claimant on giving 
bond to the United States, and on producing ua cer- 
tificate from the collector of the district that the du- 
ties on the goods and tonnage duty of the ship had 
been paid; yet Judge Pickering, with intent to evade 
the act of Congress, ordered the ship to be restored 
to the claimant without producing the certificate of 
payment of duties and tonnage duty. 1 

2. That at the district court of New Hampshire, in | 
November, 1802, the collector having libeled said 
ship because of said unlawful unlading of goods and 
— her forfeiture to the United States, yet Judge 

*ickering, with intent to defeat the just claims of the 
United States, refused to hear the testimony of wit- | 
nesses produced to sustain the claim of the United 


_ said ship to be restored to the claimant, contrary | 
to law. 

3. That the act of 24th September, 1789, authorizes 
an appeal to the circuit court in such case, and the | 
United States district attorney did claim an appeal 
from said decree, yet said judge, disregarding the 
law, intending to injure the revenues, refused to allow 
an appeal. 

4. That Judge Pickering being a man of loose mor- 
als and intemperate habits, on lith and 12th Novem- 
ber, 1802, did appearon the bench of his court for the 
purpose of administering justice in a state of intoxi- 
cation produced by inebriating liquors, and did then 
and there frequently and in a most profane and in- 
Supreme 
(Annals of Congress of 1803-"4, page 319.) 


Being. 


+ 1. This case was thus commented on during Peck’s 
trial: 

“I admit that if the charge against a judge be 
merely an illegal decision or a question of property 
in a civil cause his error ought to be gross and pal- 
pable indeed to justify the inference of a eriminal in- 
tention and to convict him upon an impeachment. 
Aud yet one case of this character occurred in our 
history. Judge Pickering was tried and condemned 
upon all the four articles exhibited against him, 





that of making decisions contrary to law in a cause 
involving a mere question of property, and then re- 
fusing to grant the party injured an appeal from his 
decision, to which he was entitled.” (Per Buchanan, 
in Peck’s Trial, 428.) 

Mr. Nicholson arguendo, (2Chase’s Trial, 341,) in re- 


for drunkenness and profane swearing onthe bench, | 
although there is no law of the United States for- 
bidding them. Indeed, I do not know that there is 
any law punishing either in New Hampshire, where 
the offense was committed. It was said by one ofthe | 
counsel that these were indictable offenses. I, how- 
ever, do not know where; certainly not in Efigland. 
Drankenness is punishable there by the ecclesiastical 


any power over it until it was given by a statute of 
James I, and even then the power was not to be | 


ml 


| 378. 





exercised by the courts, but only by a justice of the | 
peace, as is now the casein Maryland, wherea small | 
fine may be imposed,” 

Mr. Harper had said: “ Habitual drunkenness in 
a judge, and profane swearing in any person, are in- 
dietable offenses, [at common law.) Andif they were 
not, still they are violations of the law. I deo not 
mean to say that there is a statute against drunken- 
ness and profane swearing. But they are offenses 
against good morals, and as such are forbidden by |} 
the common law. They are offenses in the sight of || 
God and man.” (2 Chase's Trial, 255, 400.) \ 







proves that a violation of law of a particular 
character, and drunkenness and profanity on the 
bench, are each impeachable high crimes and 
misdemeanors. Inthis case the defense of ingap. 
ity was made and supported by evidence. Tho 
case does not show the opinion of Senators on 
this evidence. Butif the insanity was regarded 
as proved, this case shows that a criminal in- 
tent is not necessary to constitute an impeach. 
able high crime and misdemeanor, but that the 
power of impeachment may be interposed to 
protect the public against the misconduct of 
an insane officer. 

The next case is that of Samuel Chase,* ay 
associate justice of the Supreme Court of the 
United States. In this case it was insisted for 
the accused that ‘‘no judge ean be impeached 


, and removed trom oflice for any act or offense 


for which he could not be indicted,” either by 
statute or common law.} But this was denied 
with convincing argument,{ and was practi. 
rally abandoned bythe defense. || 








2 ey 
* There were eicht articles of impeachment: 

1. That on the trial of Fries for treason in the cir. 
cuit court of the United States for Pennsylvania, j, 
April, 1800, he - 

(1.) Prepared and furnished counsel an opinion iy 


| writing on the questions of law in the case before 


trial or argument. 

(2.) Restricted Fries’s counsel from reeurring ty 
certain English authorities and statutes of the Upi- 
ted States iliustrative of positions for defense, 

(3.) Denied counsel tor defense the right to argue 
the law of the case to the jury, endeavoring to wres: 
from the jury the right to determine questions of 
law. 

2. At the circuit court at Richmond, in May, 180), 
Callender was arraigned for libel on John Adams, 
then President, and the judge, with intent to procure 
his conviction, overruled the objection of Basset, 
oue of the jury, who wished to be excused because 
he had made up his mind, and required him to sit oy 
the jury. 

3. That with same intent the judge refused to per- 
mit the evidence of a witness to be given, ou pri 
tense that the witness could not prove the truth of 
the whole of one of the charges contained in an in- 
dictiment embracing more than one fact. 

4. Injustice and partiality in said case: 

(1.) In compelling prisoner’s counsel to reduce to 


| writing all questions proposed to be put to that 
| witness. 


(2.) In refusing to postporie the trial on a suflicient 
affidavit filed. 

(3.) Rudeand contemptuous expressions to counsel, 

(4.) Repeatedand vexatious interruptions of coun- 
sel, inducing them to abandon their cause and elicit. 

5. That the judge awarded a eapias for the arrest 
of said Callender, when the statute of Virginia in 
such case only authorized a summons requiring the 
accused to answer. 

6. The judge required Callender to submit to trial 
during the term at which he was indicted, in viola 
tion of the statute of Virginia, declaring that the 
accused shall not answer until the next succeeding 


| term, the United States judiciary act of 24th Sep- 
| meer 1789, recognizing the State laws as rules of 
| Gecision, 


7. Atthecireuit courtin Delaware, in June, 1800, the 
judge refused to discharge the grand jury, although 
entreated by several of the jury to doso, and after the 
jury had regularly declared through their foreman 


| that they had found no bills of indietment, nor liad 


any presentinent to make, and insiruecte@ the jury 


| that it was their duty to look after a certain seditious 


printer living in Wilmington. And the judge en- 
joined on the district attorney the necessity of pro- 
curing a file of a newspaper printed at Wilmington, 
to find some passage which might furnish the ground- 
work of a prosccution—all with intent to procure the 
prosecution of said printer. 

8. That the judge at the circuit court at Baltimore, 


| in May, 1803, perverted his official right and duty to 
| address the grand jury, delivering to them an inflam- 
matory political harangue, with intent to excite the 


people of Maryland against their State government 

and against the United States, 2 
{Ifis address was in part against universal suffrage. 
+1. Chase’s Trial, 9-18, per Clark. Per Lee, 107, cit- 

ing 2 Bacon,97. Per Martin, 137. Per Harper, 24-’. 
Judge Chase in his answer declared that he was 


/ only liable for a misdemeanor, “consisting in some 


act done or omitted in violation of law forbidding or 
commanding it,” and that he was not impeachable 
“except for some offense for which he may be in- 
dicted.”” (1 Chase’s Trial, 47, 48; 1 Story on Const. 


| sec. 796, note; 4 Eliot’s Debates, 262.) 


t1Chase’s Trial, 353, per Campbell. Per Rodney, 
2 Chase’s Trial, 335, 339-340, per Nicholson. | 
Chase’s Trial, 335, 352; 2 Chase’s Trial, 351. “It is 
sufficient to show that the accused has transgressed 
the line of his official duty in violation of the laws 
of his country, and that this conduct can only be 


t 


accounted for on the ground of impure and corray! 


| motives.” (1 Chase’s Trial, 353, per Campbell.) “ Vie- 


lation of official duty, whether it be a proceeding 


| against a positive law or a proceeding unwarrante 


by law.”” (2 Chase’s Trial, 340, per Nicholson.) 


\ 3 Chase’s Trial, 255, per Harper. + af 
On Peck’s Trial, 427, Buehanan said: ‘The print : 
ple fairly to be deduced from all the arguments on the 
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7 In 1830, James H. Peck, judge of the 


United | In fact the charge of advocating secession 


States district court for Missouri, was impeached |} was a crime of which half the leading politi- 
| clans of the south had been guilty for many 


by the House of Representatives for imprison- 


; > and suspending from practice an attorney | 


of his court.* The argument for the prose- 
ution alluded to the proposition stated in 
Chase’s trial, ‘‘that a judge cannot be im- 
peached for any offense which is not indict- 
able;’’t but the counsel for the accused repu- 
diated any such doctrine as a ground of 
defense. { , . 

Mr. Wirt did not hazard his reputation by 
any such claim.|| Peck was not convicted. 

The ease of West W. Humphreys, judge of 
the United States district court for the district 
of Tennessee, proceeded on the ground that 
au 
committed @ 
offense. 3 


—_——<—<—$—<—$————————— 


statutory or common-law 


officer was impeachable without having | 


years. In the seven articles of impeachment 


against him two may be said to charge treason; 


trial of Judge Chase, and from the votes of the Senate || 


on the articles of impeachment against him,” was to 
hold that a violation of the Constitution or law was 
impeachable, “*in opposition to the principle,” * 
* * * “that in order to render an offense im- 
peachable it must be indictable.” 


* The charge was that, as judge of the district 
court for Missouri, he on the 2lst April, 1826, 
imprisoned L. E, Lawless, an attorney, for twonty- 
four hours, and suspended hit for eighteen months 
from practicing law, for an alleged contempt of court 
in publishing a newspaper article reviewing a pub- 
lished decision of said judge; that said judge, 
unmindful of the duties of his station, and that “he 
held the same by the Constitution during good 
behavior only, with intent wrongfully and unjustly 
to oppress, imprison, and injure said Lawless,” &c. 
His answer conceded a liability to impeachment on 
facts which would not be indictable. 


+ Peck’s Trial, 308, per Wickliffe. 


t Mr. Meredith’s propositions were (Péeck’s Trial, 
327,) that the court had the power to punish con- 
tempts: that the case of Lawless was a contempt 
proper 


power, or if, having it, the case was not acase proper 
for its application, still the act did not proceed from 
the evil and malicious intention with which it is 


for its exercise; that the punishment was | 
proper; and lastly, “that if the court had not the | 


charged, and which itis absolutely necessary should | 


have accompanied it to constitute the guilt of an 
impeachable offense. 


Judge Peck, in the answer to-his impeachment, | 


said: 


Hlouse of Commons, which follows the report of the 


arguments of the managers who conducted that im- | 


peachment, (against Warren Hastings,) it will be 
seen, too, that in the estimation of that committee 
the proceedings of courts of law furnish no rule 
whatever for the proceedings in an impeachment, 
the latter being governed by no other law or custom 
than the /ex et consuetudo parliamenti, which left the 
House at perfect liberty to pursue the great ends of 


justice untrammeled by any other rules than those | 


which reason and public utility prescribe.” (Peck’s 
Trial, 10; see 2 Hale P. C., chapter 20, page 150; 


6 Howell's State Trials, 313, 316,346, note ; note to Lord | 


Capel’s case, 4 Howell’s State Trials, 12,13; Case of 
Earlof Danby, A. D. 1678; 11 Howell’s State Trials, 
650; 4 Hatsel’s Pue., 71.) 


| He cites the opinion of Kent ina case in 5 Johns, 
Rep., 291, which was a civil action against Chancel- 
lor Lansing for punishing a contempt. Kent says: 
“There must be the screnter or intentional violation 
of the statute, and this can never be imputed to the 
judicial proceedings of acourt. It would be an im- 
peachable offense, which can never be averred or 
shown but under the process of impeachment.’”’ He 
conceded that an intentional violation of the law was 
tmpeachable, and cited Erskine’s Speeches, vol. 1,374, 
(New York ed., 1813,) to show that impeachment 
should be used as an example ‘‘to corruption and 
willful abuse of authority by extra legal pains.” 
‘ And, referring to Hammond vs. Howed/, 1 Mod., 184, 
2 Id., 218, and the remark that complaint should be 
made to the king to secure the removal of a judge 
who had unlawfully imprisoned a juror for contempt, 
said that course wag proper “if the judge had acted 
corruptly,” * * * * “thatis, witha wicked 


intention to oppresa under color of law.” (Peck’s 
Trial, 493, 495.) 


¢ The charges were: 


l. For advocating secession in a publi h 
‘ , public epeech at 
Nashville, December 29, 1860, 

2. For openly supporting and advocating the Ten- 
hessee ordinance of secession. 

3. For aid in organizing armed rebellion. 

4. For conspiring with Jefferson Davis and others 


to oppose by force the authority of the Government 
of the United States, 





o For neglecting and refusing to hold the district | 


court of the United States. 


6. For acting as a confederate judge, and, as such 


tpntencing men to be banished and imprisoned and | 


tl ‘cir property to be confiscated for ‘heir loyalty, 
ane especially of property of one Andrew John- 


ia Por the arrest and imprisonment of “one Wil- 
am G. Brownlow, exercising authority as judge of 
e district court of the confederate States.” 


© Was convicted on all the articles severally by a 
SuppLeMEeNT—4, 





| ruption, gross impartiality, or 
“In the digested report of the committee of the || 


and it may be claimed that one good article 
will sustain a conviction, by way of analogy to 
the doctrine that one good count in an indict- 
ment, notwithstanding the presence of bad 
ones, will sustain a sentence. But even thisis 
not lawin England.* But there is no analogy. 
The Senate, by a separate vote on each article, 
specifically passed on the sufficiency of each 
article to constitute an impeachable offense, 
while a jury passes generally on all the counts 
of an indictment. And itis to be observed 
that the report of the Judiciary Committee 
recommending impeachment did not charge 
treason or other indictable crime, nor was 
there evidence of any;} and on the trial of 
the case no doubt was expressed as to the 
right to convict on each of the articles. ‘The 
cases tried in the States fully sustain the same 
view, both before and since the adoption of 
our national Constitution. ft 

Judge Addison|! was impeached in Pennsyl- 


vote on each, except that part of article six, which 
charges him with confiscating the property of Andrew 
Johnson. (49 Globe, 1861-62, pl. 4, p. 2950.) 


* Regina vs. O'Conne//, 11 Clark & Fin., 15; 9 Jurist, 
30; Wharton’s Crim. Law, sec. 3047. 

+ Report No. 44, 2d session 37th Congress, vol. 3 of 
House Reports. 


tOn the 12th July, 1788, three of the judges of the 
supreme court of Pennsylvania attached and fined 
Oswald ten pounds and imprisoned him one month 
for publishing a newspaper article having a tendency 
to prejudice the public with respect to the merits of 
a cause depending in court. (1 Dallas, 319.) 


On 5th September, 1788, Oswald memorialized the | 


General Assembly to determine“ whether the judges 
did not infringe the Constitution in direct terms in 
the sentence they had pronounced, and whether, of 
course, they had not made themselves proper objects 
of impeachment.” 

The House, in Committee of the Whole, heard the 
evidence. Mr. Lewis, a member, maintained that 
the only grounds of impeachment were bribery, cor- 

j 1 willful or arbitrary 
oppression, none of which being approved, the me- 
morial ought to be dismissed. 

Mr. Finley, then « member, said: “ Though he 
deemed it his duty to pronounce that the decision 


| of the supreme court was a deviation from the spirit 


i 





honest error in judgment. 


| information.” 


and letter of the frame of government, yct he did not 


mean to assert that any ground had been shown for | 


the impeachment of the judges; but, on the contrary, 
he agreed that bribery, corruption, or willful and 
arbitrary infraction of the law were the only true 
causes for instituting a prosecution of that nature.”’ 
(See 1 Dallas, 885; Addison’s Trial, 129.) 

The llouse resolved, by 34 to 23, that the charges 
of arbitrary and oppressive proceedings in the judges 
of the supreme court are unsupported by the testi- 
mony introduced, and, consequently, that there is 
no just cause for impeaching the said justices. 
the report of this casein 1 Dallas, 3d ed., Phila., 1830, 
p. 358, [329].) 

On the trial of Chase Mr. Rodney, referring to 
this case, said: “ Three of the judges of the supreme 


(See 


THE CONGRESSIONAL GLOBE. 


| defendants demanded their appearance. 


court were accused of fining and imprisoning, with- |! 


out the intervention of a jury, a fellow-citizen for || 
| publishing a paper which they considered as a con- 


tempt of court. The judges were defended by two 
most able and eloquent counsel, who contended that 
the constitution, the laws, and the practice of Penn- 
sylvania, by adopting the common-law doctrines on 
the subject, justified the proceeding, and that if there 
was no law to justify it their conduct flowed from an 
But, sir, they did not at- 
tempt to maintain the position contended for on this 
oceasion, that to support an impeachment the con- 
duct of a judge must be such as to subject him to an 
indietment.”’ (See 2 Chase’s Trial, 399.) 


| Impeachment of Alexander Addison, president 
jadge of the courts of common pleas of Westmore- 
land and other counties, 1802-3, convicted of 1. Di- 
recting a jury that the address of an associate judge 
to them “‘had nothing to do with the question before 
them;”’ and 2. Preventing an associate judge from 
addressing the grand jury concerning their duties, by 
denying the right, and by leaving the bench, and 
thus irregularly adjourning the court. (Addison’s 
Trial, by Thomas Lloyd, 2d ed., Lancaster, 1803.) 

Mr. McKean, one ofthe managers, in opening the 
trial, said: ‘‘Offenses under color of ' 
* * * “have always been considered as 
the most proper. and of course the usual, ground of 
impeachment. They are such as the ordinary magis- 
trates cannot ordare not punish.” * * * * 
‘It often happens that officers may’’and do abuse 


office” ° 


their power to the injury of the Commonwealth, and | 


at the same time in such a manner as not to render 
their conduct congnizable before the ordinary tri- 


bunals of justice, so as to proceed by indictment or 


(See Addison’s Trial, 31.) : 
In Pennsylvania the courts entertain jurisdiction 


Vania in 1802, and his defense was that he had 
committed no act indictable at common law ; 
but the Senate almost unanimously convicted 
him, utterly repudiating that as a defense. 

In Massachusetts, * the rule is well settled 
in conformity with what seems to be the recog- 
nized doctrine in the Senate of the United 
States. 

Among the cases tried with great learning 





a motion for a rule against Addison, to show cause 
in the supreme court why an information should not 
be filed against him. The court held that it was the 
right of the associate judge toaddress the grand jury; 
but the court, per Chief Justice Shippen, said: “The 
aflidavit does not state malice. It would seem to be 
a mistake of right. Unless acrime is stated the court 
cannot take cognizance. There may be another rem 
edy, [by impeachment.} It does not lie with us to say 
what that is. The procecding was arbitrary, unbe 
coming, unhandsome, ungentlemanly, unmannerly, 
and improper; but there not beingan imputation of 
willful misbehaviorand malice,it is not indictable or 
the subject of an information.” (Trial, 70.) 

Judge Addison, in hisdefense, said: “ Noimpeach- 
ment will lie but for a misdemeanor in office, and 
every misdemeanor in office is indictable; the ofli- 
cer impeached still remains liable to indictment, 
trial, judgment, and punishment according to law. 
An impeachment lies only where an indietment lies. 
No otlicer can be convicted on an impeachment who 
ought not to be convicted onan indictment; and the 
punishment on impeachment is cumulative—noet ex 
clusive. The acts for which an officer may be im- 
peached are precisely those for which he may be in 
dicted as an officer; misdemeanors in office, offenses, 
or unlawful acts done with an evil intention in his 
official capacity.” (Trial, 104.) 

**“A mere unlawful act from a mistake or error in 
judgment cannot be alleged as a limpeachable} 
crime. Not only wrong, but willful wrong, must be 
made out, or theoffense is not complete.” (Page US.) 

“Though a judge acts unlawfully and unconstitu- 
tionally he cannot be convicted on an impeachment 
unless he has acted willfully so.” (Page, 129: see 1 
Dallas, 355.) 

But this position was denied, and Addison was 
found guilty by a vote of 20 to 4. (See this ease re- 
ferred to; Chase’s Trial, 396.) 








* The Massachusetts cases are— 

1. Impeachment of William Greenleaf, sheriff of 
Worcester county, 1788. Convicted—(1,) Of detain 
ing tor his private use public moneys, when the Com- 
monwealth has a right thereto: (2,) of exhibiting 

dishonest accounts of taxes collected; (3,) of detain- 
ing tor two years public moneys from town of Peter- 
sham; (4,) of procuring from the treasurer of Com- 
monwealth an execution for moncy previously col 
lected by him; (5,) of false returns on executions; (6,) 
of procuring a warrant of distress for money pre- 
viously paid him. 

2. Impeachment of William Hunt, a justice of the 
yeace of Watertown, 1794. Convicted of entering on 
1is docket, on the trial day of causes, the personal 
appearance of plaintiffs who were absent, though 

The een- 
ate found Hunt guilty, but suspended judgment for 
a year. 

3. Impeachment of John Vinal, a justice of the 
peace of Suffolk county, 1800. Convicted of extortion 
and bribery. 

4. Impeachment of Moses Copeland, a justice of 
the peace for Lincoln county, 1807 and 1808. Acquitted 
on charges; first, that he bought a note indorsed in 
blank, and entertained suitin nameof Samuel Kings- 
bury, and rendered judgment, though in fact the note 
was Copeland’s; second, for defaulting a defendant, 
and entering judgment before the hour set for trial; 
third, bribery. 

5. Impeachment of James Prescott, judge of pro- 
bate for Middlesex, 1821. Convicted of exacting tlle- 


| gal fees, and of inserting by interlineation in a guard- 


ian’s account, previously sworn to, an item due to 
and paid to himself, and then of settling the account 
as judge. 

See “ Prescott’s Trial, by Pickering and Gardner. 
Boston, 1821.”" In the appendix is an abstract of the 
preceding impeachments. On the trial of Prescott, 
it was saidby Mr. Blake, argeundo, that ** within the 
compass of forty long years three or four solitary in- 


| stances of trial by impeachment have occurred in 


of common-law crimes. The attorney general filed I 


this Commonweaith. Of these, two, | believe, | three, | 
resulted in conviction; and I feel myself justified in 
stating that in neither of the instances alluded to was 
there any point of constitutional law involved in the 
inquiry.” 

This case was conducted with great ability. 

And see report of the trial and acquittal of Ed- 
ward Shippen, chief justice of Pennsylvania and 
others, before the Senate of that State in 1865, by 
Wm. Hamilton. 

Trial of George W. Smith, county judge of Oneida 
county, before the Senate of New York, 1866. 

Trial of impeachment of Levi Hubbell, judge of 
the second circuit, by the Senate of Wisconsin, June, 
1853. 

** An necount of the impeachment and trial of the 
late Vrancis Hopkinson, Esq., judge of the eourt of 
admiralty for the Commonwealth of Pennsylvania; 
printed by Francis Bailey, Philadelphia, 1794.” 

He was tried and acquitted in November and De- 
cember, 1780. 

The same volume contains ‘An account of the 
Impeachment, trial, and acquittal of John Nicholson, 
Esq., comptroller genera! of Pennsylvania.” 

He was acquitted April 7, 17%, 








dU 


and ability there is that of James Prescott, * | 


who was convicted before the Senate. 

Mr. Blake,+ for the defense, insisted that 
impeachment is ‘‘a process which can only be 
resorted to for the punishment of some great 
offense against a known, settled law of the 
land.’’ he prosecution maintained ‘ that 
any willful violation of law or any willful and 
corrupt act of omission or commission in exe- 
cution or under color of oflice’’ ‘is such an 
act of misconduct and maladministration in 
ofllice as will render him liable to punishment 
by impeachment.’’{ 

Cuief Justice Chase evidently holds that a 
failure to perform oflicial duty is impeachable, 
without reference to its indictable character or 
the motives therefor. And further, that the 


Senate is so entirely the exclusive judge of | 


what is official delinquency that the President 
cannot protect himself against impeachment 
for a failure to execute a law by the decree of 
a court enjoining him therefrom. 

On the 15th April, 1867, in refusing the 
application of the so-called State of Missis- 
sippi for leave to file a bill to enjoin the exe- 
cuuion of the ‘ reconstruction acts’’ of Con- 
gress, he said: 


“Suppose the bill filed and the injunction prayed | 


for be allowed. If the President refuse obedience 
it is needless to observe that the court is. without 
power to enforce its process. If, on the other hand, 
the President complies with the order of the court, 
and refuses to execute the act of Congress, is it not 
clear that a collision may occur between the execu- 
tive and legislative departments of the Govern- 
went? May not the llouse of Representatives im- 
peach the President for such refusal? And in that 
ease could this court interpose in behalf of the Pres- 
ident, thus endangered by compliance with its man- 
date, and restrain by injunction the Senate of the 
United States from sitting as a court of impeach- 
ment? Would the strange spectacle be offered to 
the public wonder of an attempt by this court to 
arrest proceedings in that court? 
“These questions answer themselves,” 


‘The question whether an act is impeachable 
which is not indictable at common law, when 


committed by officers who are answerable by | 





indictment, is only important to determine how | 


far the remedy by impeachmentextends. But 
almost every conceivable act of official misde- 
meanor is al common law indictable, though, 
on grounds of public policy, the higher oflicers 
are not liable to prosecution in the ordinary 
courts for oficial misdemeanors. 

But the question, as already shown, is put 


*In 1821, Prescott, a judge of probate, was im- 
vonched before the Senate of Massachusetts, 


The | 


2th article charged that Ware was guardian of Birch, | 
a non compos mentis; that Grout, one of the overseers | 


of the poor, had some controversy with the guardian 


as to some property of the ward not involved in the | 


account; that the judge, as attorney, advised the 
parties, and charged, and was paid five dollars by 
the guardian therefor; that the judge interlined this 
item in the account which had been previously sworn 


to, and settled the account allowing this item. (Pres- | 


cott’s Trial, 189.) The law did not prohibit judges 
from acting as attorneys in matters not coming before 
their court, 

lt was objected by the defense that this was not an 
offense indictable, and so not impeachable; that 
especially was this so in Massachusetts, since the 
constitution authorized a removal upon the address 
of both Houses of the Legislature for any cause, and 
left impeachment against “ officers tor misconduct or 
maladministration in their offices.” 

But one of the managers said in substance: “* We 
stand here on no statute, on no particular law of the 
Commonwealth; there is none for such a case. 


” 


law—of common justice. * **Such 


We 
stand here upon the broad principles of the common | 
* + 


conduct is disgraceful and contrary to the usages of | 
~ * «€ y y 


ell eivilized nations.’’ 
shown the conduct of the respondent” * ° . 
* “to have been grossly improper and mischievous 
in its tendency ; this is quite enough; he has rendered 
himself unworthy of office, and therefore ought to 
be impeached and removed.”’ (Prescott’s Trial, 149. 
See Dutton’s remarks, 193-4.) 


“We have | 


Andso the Senate decided by a vote of 19 to 6, and | 


convicted Judge Prescott, 


+ Preseott’s Trial, 114. He quoted 4 Blackstone, 
Qu, that impeachment “is a prosecution of the al- 
reudy known and established law;” and 2 Woodde- 
son, Oll; and part 1 of Dolby’s Keport of the trial 
ot the Queen, p. $41, on a bill of pains and penalties 
for adultery, where it was said by the Earl of Liver- 
pool, “he knew not how they could make that a 
subject of impeachment, which by the law of England 
was not a crime,” 

Mr. Webster for the defense said: “ An impeach- 
ment is a prosecution for the violation of existing 
laws.”’ (Prescott’s Trial, 164. 


t Preseatt's Trial, 182, per Shaw. See Dutton's 
speech, 14, 


| 
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SUPPLEMENT TO 


at rest by the practice in England, by the lan- 
guage of the Constitution, by the opinions of 
its framers, by contemporaneous exposition, 


| by the uniform usage under it, and bythe united 


| opinion of all the elementary writers. 
value of these it is unnecessary to discuss as | 


| 








they are understood by all lawyers.* 

It has already been shown that the violation 
of a public statute, though the statute in terms 
provides no punishment, is at common law 
indictable. 

But it may be urged that if an officer, charged 
by the Constitution and his oath with the duty 
of executing the laws, knowingly and inten- 
tionally suspends the operation of a particular 
statute, refuses to execute another, and vio- 
lates a third, but does so with a view to pro- 
mote the public interest, his motives are good, 
and he is not impeachable.t 


This view, so plausible and insidious, is nev- |, 


ertheless so dangerous that its very monstrous 
character will show that it cannot be main- 
tained, An example will illustrate it. Let it 


| be supposed that with the initiatory steps of 


the rebellion the President had declared that 
the national Government had no constitutional 
power to suppress a rebellion by force of arms. f 

Now, whether such an utterance was ex- 
torted by fear, or might have been an honest, 
but perverted political theory, or the result of 
a treasonable purpose to aid traitors, would 
have been in its consequences to the nation all 
the same if it could have controlled the coun- 
sels of the nation. This sentiment, believed 
and acted on, would have witnessed the de- 
struction of the Government. And must the 
nation perish because a President honestly be- 


| lieves in the fatal heresy that the Constitution 


and Congress are powerless for self-preserva- 
tion? Ifso, the nation must die out of tender 
regard to the political idiosynerasy of the Pres- 
ident. ‘The same fatal error of opinion afd 
conduct will be impeachable in one President 
who knows the right and yet the wrong pur- 
sues, while another, who believes in a fallacy 
because he loves it, will escape unpunished, 
though the inherent wrong in principle and in 
effect is the same in both cases. 

If the President would undertake to expel 
Congress as an illegal body, he could scarcely 
escape impeachment upon a plea of good mo- 
tives. No tyrant ever yet reigned who did not 
plead good motives for his usurpations. But 
even these, if they could be so in fact, never 
sanctify criminal acts. As well might larceny 
be justified bya purpose to promote charitable 
objects, as violations of the Constitution by pro- 
fessions of securing the public interest. In 
both cases the motive is illegal, and no circum- 
stances can justify a criminal act purposely com- 
mitted. Congress may withhold punishment, 
or pass acts of indemnity, just as the President 
may pardon crime; but criminal purposes, 


*They are discussed in Sedgwick on Statutory and 
Constitutional Construction. 


+ But if an officer acts without law, or even in a 
mere ministerial capacity, but having no discretion 
under a law, and violates his duty so as to imperil 
the public safety, he is impeachable. 

Bishop says: "* When a man serves in a judicial or 
other capacity in which he is called (by law) to exer- 
cise ajudgmemt of his own, he is not punishable for a 
mere error therein or for a mistake of the law. Here 
the act, to be cognizable criminally or even civilly, 
must be willful and corrupt.” (Criminal Law, 913.) _. 

**When a statute [or the Constitution] forbids a 

thing affecting the public, but provides no penalty, 
the doing of it is indictable at common law.’’ (535 
(349) 187 (84.]) ** Whenever the law, statutory or com- 
mon, casts on one a duty of a public nature, any neg- 
lect of the duty or act done in violation of it is indict- 
able.” (Criminal Law. 537 [350,) 913.) . 
_ The same rule must exist when no law authorizes 
it. Butitshbould be remembered that the rules which 
prevail in ordinary courts have no application in 
impeachment cases except as the reasons upon which 
they rest commend them to the consideration of and 
adoption by the Senate. The Senate is governed by 
the “ lex et consuetudo parliamenti.” 


t Inthe message of December 4, 1860, the President 
said: ‘ The power to make war against a State is at 
variance with the whole spirit and intent of the Con- 
stitution.” * * * * “Qur Union rests 
upon public opinion. If it cannot live in the affec- 
tions of the people, it must one day perish, Con- 
gress possesses many means of preserving it. by con- 
ciliation; but the sword was not placed in their 
hands to preserve it by force.’ 


The | 


| 


i 
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studiously persisted in, present no case fo, 
clemency. 

This subject, so far as it relates to ordinary 
courts, is well understood. Sedgwick, unde; 
the caption ‘Good faith no excuse for viol. 
tion of statutes,’’ says: 


** We have already had occasion to notice the rule 
that ignorance of the law cannot be set up in defense 
All are bound to know the law, and this holds goo 
as well in regard to common as to statute law, as we] 
in regard to criminal as to civil cases. In regard 
even to penal laws, it is strictly true that ignoranes 
is no excuse for the violation of a statute.* So in 
regard to frequent attempts which have been mado 
to exonerate individuals charged with disohedienes 


| to penal laws on the ground of good faith or error of 
| judgment, it has been held that no exeuse of this king 


will avail against the peremptory words of a statute 


| imposing apenalty. If the prohibited act has beep 


done the penalty must be paid.’ ’f 


And this but reiterates the law of impeach. 
ment as recognized in England and the United 
States. f 

Judges have been impeached in England “ fo; 


| misinterpreting the laws,’’ and the Earl of 
| Bristol for advising ‘‘ against a war with 


Spain.’’ Yet these were doubtless honest, but 


were regarded by the impeaching power ag 
mistaken and pernicious opinions. 

Even Judge Humphreys, who was impeached 
before the Senate of the United States for 
making a secession speech, may have honestly 
believed what he said and might have supposed 
his motives good; but this consideration was 
so unimportant that it was never once men- 
tioned on the trial. 

The result is, that an impeachable high crime 
or misdemeanor is one in its nature or conse: 
quences subversive of some fundamental or 
essential principle of government or highly 
prejudicial to the public interest, and this may 
consist of a violation of the Constitution, of 
law, of an official oath, or of duty, by an aet 
committed or omitted, or, without violating a 





* Smith vs. Brown, 1 Wend., 231; Caswell vs. Allen 
7 Johns, 63. 


+ Sedgwick on Stat. and Const. Law, 100; Culera/t 
vs. Gibbs, 5 Term R., 19; Morris vs. People, 3 Denio, 
381-402; People vs. Brooks, 1 Id., 457. On the trial of 
Warren Hastings, it was argued that he had exerted 
his *‘ powers for the public good.” But the Lord Chan- 
cellor said, “however pure his intentions might huv 
been, if he violated every principle of morality aad 
justice, he should not think that any public exigency 
ought to be pleaded as a justification,” 

(arch 2, Lord Thurlow said: ** The number of ar- 
ticles preferred were twenty, each containing a great 
number of allegations: of this number the Commons 
had given no evidence upon fourteen, and upon very 
inconsiderable parts of three more.”’ ; 

“The impeachment, however, might now be saidto 
rest upon four points—breach of faith, oppression, 
and injustice, as in the two articles of Cheyt Sing and 
the Begum; corruption, as in the article of the pres- 
ents; and a wanton waste of the public money for 
private purposes, as in the contracts. Inconsidering 
the first two points he conceived it would become 
their lordships to reflect on the situation in which 
Mr. Hastings was placed. Possessed of absolute 
power, the question would be, had he exerted that 

ower for the public good, or had heon any occasion 

een actuated by base or malicious motives? If in 
the case of Cheyt Sing and the Begums, their lord- 
ships should be of opinion that he was neither mali- 
cious nor corrupt, the charges naturally fell to the 


round, 

“The Lord Chancellor concurred generally in what 
had fallen from thenoble and learned lord, but could 
not go quite so far as to say that Mr. Hastings would 
be justified in any gross abuse of the arbitrary power 
which he possessed, even though it should be made 
clear that he was actuated neither by corrupt nor by 
malicious motives. Mr. Hastings had great power 
lodged in his hands undoubtedly. He was respons- 
ible to his country for a proper use of that power: 
and however pure his intentions might have been, if be 
violated every —, of morality and justice he 
should not think that any public exigency ought 
eo ye as a justification.” cteaiiaad 

arch 5. The Lord Chancellor said: “The con- 
duct of the Governor General in relation to the trans 
actions with Cheyt Sing in the year 1780, appeared ' 
him to stand ina different point of view, and to call 
for other considerations. To say the least of that 
conduct on the part of Mr. Hastings, it merited 
certain degree of blame: but how far it might rise uP 
to a high crime and misdemeanor would depend 0! 
other and future proceedings of the Governor (et 
eral that yet remained to be discussed.” 


t In the trial of Lord Melville it was insisted that 
his use of the public money was not impeacha le 
unless the motive was guilty. ‘*'The question in the 
case,” said the defense, “as in all cases, is the mouye 
of the heart, actio non est reus, nist meus sit rew—* 
person is not guilty if his heart is not guilty. (As: 
pernis Rep., 200.) But in the questions put to 80 
decided by the aaa. the motive was, ignored, av 
only the legality of his conduct decided. 
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> for R positive law, by the abuse of discretionary || ident of the United States, by Mr. Nrconay, his See- | = soatenl contidence and one accord whieh 
Y a ; aaa stiv yr for an im- || retary: should exist in such a relation had ceased. sup- 
¥ powers from improper motives or J || Ss cho dieatc ofdic Chand mind || posed that Mr. Stanton was well advised that his con- 
inary 5 proper purpose. , gu Edwin M. Si ». of Pennsylvania, | GBUsnee in the Cabinet was contrary to my wishes, 
nder * Itshould be understood, however, that while nominate Hdwin MM, Stanton, of ‘ennsyivania, | for I had repeatedly given him so to understand by 
x 4k tshe eer ; | to be Secretary of War, in place of Siwon CAMERON, ver le st ane an reanent ths , ‘ 
iola- ri . definition, yet it by no means || : os a |, every mode shortotf an express request thathe should 
this is a proper de ny y ¥ - || nominated to be minister to Russia. aie . | resign. Llaving waited tull time for the voluntary 
follows that the power of impeachment is lim- | ¥ veeiatee cn. te ans Sa LINCOLN, action of Mr. Stanton, and, seeing no manifestation 
® Tule ) ~~ ted to teeinical crimes or misdemeanors only, || #*8CUTIVE MANSION, January 1s, 1502. || on - part of an intention to resign, I addressed 
fem, i: may reach officers who, from incapacity or || _ I next offer, and will read, the action of the a t aioe — —— - of August: 
8 £00 & ithe) 2 . all : . a Sir: Fublic considerations of a high character 
AS Wel] other cause, are absolutely unfit for the per Senate, in executive session, upon said nom- | constrain me to say that your resignation as Secre- 
egard formance of their duties, when no other rem- || ination: tary of War will be accepted. 
Sou edy exists, and where the public interests imper | Sex van — bed » ape | lo this note I received the followingteply: 
made atively demand it. January 15, 1862. || . War Derarrvenr, 
lience When no other remedy can protect them, the '| _ Resolved, That the Senate advise and consent to || . : WASHINGTON, August 5, 1807, 
Hy Ea interests of millions of people may not be im- || the appointment of Edwin M. Stanton, of Pennsylva- Hane ORE sone oc oo aoe rhe pak omar 
; , war ici nia, to be Secretary of War, agreeably to the nom- || 198 (hal pubiic considerations of & high character 
tatute periled from tender re gar to official tenure 1 ination. 7 . 7 constrain you to say that my resignation as Secretary 
s been which can only be held for their ruin. | ia 2 ; || of War will be accepted. 
Mr. BUTLER’S speech occupied three hours || And this eee by the Secretary of the || In reply, I have the honor to say that public con- 
 — we . . ° ie | Senate, as follows: siderations of a high character, which alone have 
each- in the delivery, with the exception of a a | rE - > . induced me to continue at the head:of this Depart- 
/nited of ten minutes, which was taken on the motion | Pet art A I} ae Sesoetare 5° Soe Benate of || ment, constrain me not to resign the office of Seero- 
k see Biel all the United States, do hereby certify that the forego- || tay Of War before the ne setins \ a 
: of Mr. Senator Witson, when he had spoken | ing are true extracts from the Journal of the Senate. || "9 of War before the poxt meeting of Congress. 
“for about two hours. When he concluded— | —— Mp 9 rn are made and oe under the au- | Secretary of War 
rl of anager BINGHAM. Mr. President thority of the act approved 8th August, 1846, entitled ||, ' i - 
with _ eae aa db , i t to that || “An act making copies of papers certified by theSee- || ,. The reply of Mr. Stanton was not merely a declina 
it [am instructe y my associates to say that || rotary of the Senate and the Clerk of the House of || tion of compliance with the request for his resigna 
st, but we are ready to proceed with the evidence to || Representatives legal evidence.” i tion : it zee a defiance, ane sompetbins more. -. 
a ; oe . 7 : ax- || Given under my handat Washington, this llth day || 5t#nton does not content himself with assuming that 
er as make good the articles of impeac hment ex || of March, 1868, ’ JOUN W. FORNEY, ’ | public considerations bearing upon his continuance 
hibited by the House of Representatives against | Secretary of the Senate, || 1 oflice form as fully a rule of action for himself as 
ached the President of the United States. My asso- | I t off, ft baat od the avon -— yr ween so oe a nes 
. . . , a : oan nex otier a copy o 1e@ communication | ion as the biness Of un ollcer lor Continuance ih Ais 
23 for ciate, Mr. WILSON, will present the tesuumony. || made to the Senate Tcosesher 12. 1867. by the || Slice the officer is as competent and as impartial to 
nestly Mr. JOHNSON. We cannot hear, Mr. Chief | Pre “d ‘A thie a res 7 "|| decide as his superior who is responsible for bis con 
posed Justice. IL hope the honorable Manager will || * T&S! ent. As this document is somewhat || duct; bit he goes turtherand plainly intimates what 
me en pe k a little louder || lengthy I will not read it unless desired. It he means ag ay ape cogmmneraiions of a high char 
as speak ¢ . - a . el onl . acter;”’ and this is nothing else than Ais loss of con- 
y ’ PSs i y > as B é Ss . . S . > . 
men- Mr. Manager BINGHAM. I repeat, for the || '* the message of the President assigning his | fidence in his superior. He says that these public 
information of the Senate, that the Managers | we for the saspension of the Secretary of || conmeqratnns pare “alone induced me to continue 
se F > | a ar. at the head of this Department,” and that they “‘con- 
crime on the part of the House of Representafives — bes cede stenie She net. te vest ae pe of W 
: , 1 y ‘ . i } sign the office of Secretary of War 
conse: are ready to proceed with testimony to make Mr. oe BERY = Read it, if you please. before the next meeting of Congress.”’ . 
tal op good the articles of impeachment exhibited | Mr. Manager WILSON. It is as follows: | ‘This language is very significant. Mr. Stanton 
highly by the House of Representatives against the | Communicationfrom the President of the United States, || holds the position nope gen He continues in 
Ai . : 7% relating to the suspension from the office of Secretary || lice only under a sense of high public duty. He is 
ts May President of the United States, and that my of War of Edwin M. Stanton ee | y | ready to leave when it is safe to leave, and as tho 
‘on, of ssociate, Mr. WILSON, will present the testi- . tia le danger he apprehends from his removal then will 
an eat - ate, ’ I To the Senate of the United States : not exist when Congress is here he is constrained to 
nm act mony. — si gaits i oe ; On the 12th of August last I suspended Mr. Stan- || remain during the interim. What, then, is that dan- 
ling a the CHIEF JUSTICE. The Managers will || ton from the exercise of the office of Secretary of War, er which can only be averted by the presence of 
: sroceed with their evidence. and on the same day designated General Grant to {r. Stanton or of Congress? Mr, Stanton does not 
pr Yh WILSON t wial t act as Secretary of War ad interim. : say that ** publicconsiderations of a high character”’ 
Allen Mr. Manager JON. wish to state on The following are copies of the executive orders: 


aleraft 


behalf of the Managers that, notwithstanding 
many of the documents which we deem im- 


EXECUTIVE MANSION, 
WASHINGTON, August 12, 1867. 


constrain him to hold on to tue oflice indefinitely. 
He does not say that no one other than himself can 


| at any time be found to take his place and perform 


} Denio, ; . 7 . || §Srr: By virtue of the power and authority veste its duties. On the contrary, he expresses a desire to 
trial of portant to be presented = evidence have been | ime as Sraties by the Constitution a leave the office at the earliest moment consistent with 
exerted set out in the exhibits accompanying the an- || the United States, you are hereby suspended from || these high public considerations. He says, in effect, 
- a swers and also in some of the answers, we still office as Secretary otf War, and will cease to exercise Sieh wine woneneaste ape ee oP 
‘geo are of opinion that it is proper for us to intro- || any and all functions pertaining to the same, ey ee» te te eg be gg epee 
ity aad ' You will at once transfer to General Ulysses §. || 28 lost confidence in the President. He is unwill 
prugency duce the documents originally by way of guard- || Grant, who has this day been authorized and em- || 128 to leave the War Department in his hands or in 
ing against any mishaps that might arise from || powered to act as Secretary of War ad interim, all Se menee of pn a the Taos oY oo — 
vr of ar- records, books, papers, and other public property now esignate to perform its duties, if he resigns the 


a great 
ymmons 


imperfect copies being set out in the answer 
and in the exhibits. 


in your custody and charge. 
Hon. Epwin M. Sranton, Secretary of War. 


President may appoint a Secretary of War that Mr. 
Stanton does not approve. Therefore he will not 


on very I offer, first on behalf of the Managers, a cer- yA resign. But when Congress is in session the Presi 

+ ’ : co ’ . ia dent cannot appoint a Secretary of War which the 
e saidto tified copy of the oath of the President of the EXEcurty E MANSION, Senate does not approve. Consequently, when Con 
ression, United States, which I will read: Wasuineton, D. C., August 12, 1867. gress meets Mr. Stanton is ready to resign. 


sing and 
he pres- 


I do solemnly swear that I will faithfully execute 
the office of the President of the United States, and 


— — — ———————————— 





Sir: Hon. Edwin M. Stanton having been this day 
suspended as Secretary of War, you are hereby au- 
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Whatever cogency theso “considerations” may 
have had upon Mr. Stanton, whatever right he may 


yney for sas thorized and empowered to act as Secretary of War || have had to entertain such considerations, whatever 
sidering = ‘i oa ae er ied thee oad ad interim, and will at ounce enter upon the discharge || propriety there might be in the expression of them 
become — ¢ Constitution o SNDREW ‘J OHNSON of the duties of the office. to others, one thing is certain, it was oflicial miseon- 
» which ; ~T ‘ : 0 eaecry The Secretary of War has been instructed to trans- || duct, to say the least of it, to parade them before his 
absolute lo which is attached the following certifi- || fer to you all the records, books, papers, and other || superior officer. . ; 
ted that cate : public property now in his custody and charge. a ppen.the asonen " this sapenestinaty nage I only 
pecasion of Q . r : ' elayed the order of suspension long enough to make 
1? Ifin I, Salmon P. Chase, Chief Justice of the Supreme General ULrsses 8. Grant, Washington, D.C. the necessary arrangements to fill the oflice. Lf this 
eir lord- ' Court of the United States, hereby certify that on | The following communication was received from || were the only cause for his suspension it would be 
er mali- _ this 15th day of April, 1865, at the city of Washing- || Mr. Stanton: | ample. Necessarily it must cnd our most important 
[L to the ' ton, inthe District of Columbia, personally appeared | War DepartMent, official relations, for I cannot imagine a degree of 
es; Andrew Johnson, Vice President, upon whom, by the | WASHINGTON Ciry, August 12, 1867. effrontery which would embolden the head of a De- 
rin what | death of Abraham Lincoln, late President, the duties || §rg: Your note of this date has been received, in- || partment to take his seat at the council table in the 
ut could | of the office of President of the United States have || forming me that by virtue of the powers andauthor- | Excestive Mansion after such an act; norcan | im- 
zg would _ devolved, and took and subscribed the oath of office | ity vested in you as President by the Constitution || #¢ine a President so forgetful of the proper respect 
ry power | above set forth. || and laws of the United States, [ am suspended from || #24 dignity which belong to his office as to submit to 
pe made ; SALMON P. CHASE, | office as Secretary of War, and will cease to exercise | 8¥ch intrusion. I will not do Mr. Stanton the wrong 
pt nor by 3 Th C.J.8.C.U.8. || any and all functions pertaining to the same; and = ee a he none ae of soe 
ut power 7 The document is certi || also directing me at once to transfer to General Ulys- || © &¢t a8 ono of my constitutional advisers alter tha 
respons- B the Acting See S . nese gtr ge a _ || ses S. Grant, who has this day been authorized and || BOte Was written. There was an interval of a week 
b power: ie a ee © ate, and attested DY || empowered to act as Secretary of War ad interim, all | between that date and the order of suspension, dur- 
ren, if he ' the seal of the Department, as follows: records, books, papers, and other public property || ing which two Cabinet meetings were held. Mr. Stan- 
istice he U sg A now in my custody and charge. ton did not present himself at either, nor was he 
ought to nee mers Under a sense of public duty I lled to || expected, 
DEPARTMENT OF STATE eens B Caty 5 Gas Compenee 20 9 : ‘ ified of 
Toall . , deny your right, wader the Constitution and laws of || , Un the 12th of August Mr. Stanton was notified o 
‘he con- | 7eall to whom these presents shall come, greeting: the United States, without theadviceand consent of || bis suspension, and that General Grant had been 
he trans- B I certify that the document hereto annexed isa || the Senate, and without legal cause, to suspend me || #uthorized to take charge ot the Department. in iis 
veared to _ correct copy of the original filed in this Department. || from office of Secretary of War. or the exercise of || 42Swer to this notification, of the same date, Mr. 
d to call q u testimony whereof I, Frederick W. Seward, || any or all functions pertaining to the same, or with- || Stanton expresses himself as follows: “ Under asense 
of that | Acting Secretary of State of the United States, have || outsuch advice and consent to compel me to trans- || Of public duty 1am compelled to deny your right, 
‘erited a i: hereunto subscribed my name and caused the seal of | fer to any person the records, books, papers, and || ¥eder the Constitution and laws of the United States, 
ht rise Up y jhe Department of State to be affixed, public property in my custody as Secretary. || without the advice and consent of the Ddenate, to sus- 
spend ol : one at the city of Washington, this 12th day of But, inasmuch as the General commanding the || Pend me from office as Secretary of War or the exer- 
nor Gen: i , March, A. D, 1868, and of the independence | armies of the United States has been appointed ad || °ise of any or all functions pertaining to the same, 
‘4. 8.) of the United States of America the ninety- || interim, and has notified me that he has accepted the or without such advice or consent to compel me to 
ted that F second. F. W. SEWARD. appointment, I have no alternative but to submit, || tregemes fe. OF ee ee oe tae 
eachable Ji I now offer the nomination of Mr. Stanton || ¥2der protest, 18 ge gee foree. || But inasmuch as the General commanding the armies 
on in the - 48 Secretary of War by President Lincoln. It To the Presipent. || of the United States has been appointed ad interim, 
e motive » isas follows: The suspension has not been revoked, and the || and has notified me that he has accepted the appoint- 
it rena Pd . InE business of the War Department is conducted by the || ment, I have no alternative but to submit, under 
ys (As: £ s N Executive Srssiox, Secretary ad interim. protest, to superior force.” 
t to sn 7 BNATE OF THE UNITED STATES, Prior to the date of this suspension I had come to It will not escape attention that in his note of 
red, au Th : January 13, 1862. the conclusion that the time had arrived when it was | August 5 Mr. Stanton stated that he had been con- 
e following message was received from the Pres- || proper Mr. Stanton should retire from my Cabinet. || strained to continue in the office, even before he was 
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requested to resign, by considerations of a high pub- || pledge is not poceeaasy and when to require it is an 
J 


lic character. In this note of August 12 a new and 
different sense of public duty compels him to deny 
the President's right to suspend him from office 
without the consent of the Senate. This last is the 
yublic duty of resisting an act contrary to law, and 

» charges the President with violation of the law 
in ordering his suspension. 

Mr, Stanton refers generally to the ‘‘ Constitution 
and lawsof the United States,” and says that asense 
of publie duty “ under’ these compels him to deny 
the right of the President tosuspend him from office. 
As to his sense of duty under the Constitution, that 
will be considered in the sequel. As to his sense of 
duty under * the laws of the United States,”’ he eecr- 
tainly cannot refer to the law which creates the War 
Department; for that expressly confers upon the 
President the unlimited right to remove the head of 
the Department. The only other law bearing upon 
the question is the tenure-of-office act passed by Con- 
gress, over the presidential veto, March 2, 1867. This 
is the law which, under a sense of public duty, Mr. 
Stanton volunteers to defend. 

There is no provision inthis law which compels any 
officer coming within its provisions to remain in of- 
fice. It forbids removals, but not resignations. Mr. 
Stanton was perfectly free to resign at any moment, 


either upon his own motion, or in compliance with a | 
It was a matter of choice or of | 
taste, There was nothing compulsory in the nature | 


request or an order. 


of legal obligation. Nor does he put his action upon 
that imperative ground, 
“sense of public duty,” not of legal obligation, com- 
yelling him to hold on, and leaving him no choice. 
‘he public duty which is upon him arises from the 
respect which he owes to the Constitution and the 
laws violated in his ownease. He is,therefore, com- 
velled by this sense of public duty to vindicate vio- 
fated law, and to stand as its champion. 

This was not the first occasion in which Mr. Stanton, 
in discharge of a public duty, wascalled upon tocon- 
sider the provisions of that law. That tenure-of-oflice 
law did not pass without notice. Like other acts, it 
was sent to the President for approval. As is my 
custom, I submitted its consideration to my Cabinet 
for their advice upon the question whether I should 
approve it or not. It was a grave question of con- 


stitutional law,in which I would, of course, rely most. | 


upon the opinion of the Attorney General, ard of 
Mr. Stanton, who had onee been Attorney General. 

Kvery member of my Cabinet advised me that the 
proposed law was unconstitutional. All spoke with- 
out doubt orreservation; but Mr. Stanton’s condem- 
nation of the law was the most elaborate and em- 
phatic. He referred to the constitutional provisions, 
the debates in Congress, especially to the speech of 
Mr. Buchanan when a Senator, to the decisions of 
the Sapreme Court, and to the usage from the begin- 
ning of the Government through every successive 
Administration, all concurring to establish the right 
of removal as vested by the Constitution in the Pres- 
ident. To all these he added the weight of his own 
deliberate judgment, and advised me that it was my 
duty to defend the power of the President from usurp- 
ation, aud to veto the law. 

I do not know when a sense of public duty is more 
imperative upon a head of Department than upon 
such an occasion as this. He acts, then, under the 

ravestobligations of law; for when he is called upon 

y the President for advice it is the Constitution 
which speaks tohim. All his other duties are left by 
the Constitution to be regulated by statute; but this 
duty was deemed so momentous that it is imposed by 
the Constitution itself. 

Afterall this | was not prepared forthe ground taken 
by Mr. Stanton in his note of August 12. I was not 
prepared to find him compelled, by a new and indefi- 
nitesense of publicduty under “ the Constitution,” to 
assume the vindication of a law which, under the sol- 
emn obligations of public duty imposed by the Con- 
stitation itself, he advised me wasa violation of that 
Constitution. 1 make great allowance for a change 
of opinion, but such a change as this hardly falls 
within the limits of greatest indulgence. Whereour 
opinions take the shupe of advice, and influence the 
action of others, the utmost stretch of charity will 
searcely justify us in repudiating them when they 
come to be applied to eurselves. 

But to proceed with the narrative, I was so much 
struck with the full mastery of the question mani- 
fested by Mr. Stanton, and was at the time so fully 
occupied with the preparation of another veto upon 
the pending reconstruction act, that I requested him 
to prepare the veto upon this tenure-of-office bill. 
This he declined on the ground of physical disability 
to undergo at the time the labor of writing, but stated 
his readiness to furnish what aid might be required 
in the preparation of materials for the paper. 

At the time this subject was before the Cabinet it 
seemed to be taken forgranted that as to those mem- 
bers of the Cabinet who had been appointed by Mr. 
Lincoln their tenure of office was not fixed by the 
provisions of the act. I do not remember that the 
point was distinetly decided, but I well recollect that 
it was suggested by one member of the Cabinet who 
was appointed by Mr. Lincoln, and that no dissent 
was expressed, 

Whether the point was well taken or not did not 
seem to me of any consequence, for the unanimous 
expression of opinion against the constitutionality 
and policy of the act was so decided that I felt no 
concern, so far asthe act had reference to the gentle- 
men then present, that I would be embarrassed in 
the future. The bill bad not then become a law. 
The limitation upon the power of removal was not 
yet imposed, and there was yet time to make any 
changes. If any one of these gentlemen had then 
said to me that he would avail himself of the pro- 
visions of that bill in case it became a law, I should 
aot have hesitated a moment as to his removal. No 
pledge was then expressly given or required. But 
there are circumstances when to give an express 
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imputation of possible bad faith. I felt that if these 
gentlemen came within the purview of the bill it was 
as to them a dead letter, and that none of them 
would ever take refuge under its provisions, 

I now pass to another subject. When, on the 15th 
of April, 1805, the duties of the presidential office 
devolved upon me, I found a full Cabinet of seven 
members, all of them selected by Mr. Lincoln. I 


made no change; on the contrary, I shortly after- | 


ward ratified a change determined upon by Mr. Lin- 
coln, but not perfected at bis death, and admitted his 


appointee, Mr. Harlan, inthe place of Mr. Usher, who | 


was in office at the time. 

The great duty ofthe time wasto reéstablish govern- 
ment, law, and order in the insurrectionary States. 
Congress was then in recess, and the sudden over- 
throw of the rebellion required speedy action. This 
grave subject had engaged the attention of Mr. Lin- 
coln in the last days of his life, and the plan aecord- 
ing to which it was to be managed had been pre- 
pared and was ready for adoption. Aleading feature 
of that plan was that it should be carried out by the 
executive authority, for, so far as I have been in- 
formed, neither Mr. Lincoln nor any member of his 
Cabinet doubted his authority to act or proposed to 
eall an extra session of Congress to do the work. 
The first business transacted in Cabinet after I be- 
came President was this unfinished business of my 
predecessor. A plan or scheme of reconstruction 


| was produced which had been prepared for Mr. Lin- | 


coln by Mr. Stanton, his Secretary of War. It was 
approved, and, at the earliest moment practicable, 
was applied in the form of aproclamation to the State 
of North Carolina, and afterward became the basis 
of action in turn for the other States, 

Upon the examination of Mr. Stanton before the 
Impeachment Committee he was asked the following 
question: “ Did any one of the Cabinet express a 
aodat of the power of the executive branch of the 
Government to reorganize State governments which 
had been in rebellion without the aid of Congress?”’ 
Ile answered, ** None whatever, I had myself enter- 


| tained no doubt of the authority of the President to 
| take measures forthe organization of the rebel States 


on the plan proposed during the vacation of Con- 
gress, and agreed in the plan specified in the proc- 
lamation in the case of North Carolina.” 

‘There is, perhaps, no act of my administration for 
which L have beeu more denounced than this, It 


was not originated by me; but L shrink from no re- | 


sponsibility on that account, for the plan approved 
itself to my own judgment, and I did not hesitate to 
earry it into execution. 

Thus far and upon this vital policy there was per- 
fect accord between the Cabinet and myself, and 
I saw no necessity for a change. As time passed on 
there was developed an unfortunate difference of 


| opinion and of policy between Congress and the | 
| Presidentupon this same subject, and upon the ulti- 


mate basis upon which the reconstruction of these 
States should proceed, especially upon the question 
of negro suffrage. Upon this point three members 
of the Cabinet tound themselves to be in sympathy 
with Congress. ‘They remained only long enough to 
see that the difference of policy could not be recon- 
ciled. They felt that they should remain no longer, 
and a high sense of duty and propriety constrained 
them to resign their positions. We parted with mu- 
tual respect for the sincerity of each other in oppo- 
site opinions, and mutual regret that the difference 
Was On points so vital as to require a severance of 
official relations. This was in the summer of 1860. 
The subsequent sessions of Congress developed new 
complications when the suffrage bill for the District 
of Columbia and the reconstruction acts of March 2 
and March 23, 1867, all passed over the veto. It was 
in Cabinet consultations upon these bills that a dif- 
ference of opinion upon the most vital points was 
developed. Teen these questions there was perfect 
accord between all the members of the Cabinet and 
myself except Mr. Stanton. Heo steod alone, and 
the difference of opinion could not be reconciled. 
That unity of opinion which, upon great questions 
of public policy or administration, is so essential to 
the Executive was gone. 

I do not claim that a head of Department should 
have no other opinions than those of the President. 
ile has the same right, in the conscientious discharge 


of duty, to entertain and express his own opinions as | 


has the President. What I doclaim is that the Presi- 
dent is the responsible head of the Administration, 
and when the opinions of a head a Department are 
irreconcilably opposed to those of the President in 
rave matters of policy and administration there is 
ut one result which can solve the difficuity, and that 
is a severance of the oflicial relation. This, in the 
past history of the Government, has always been tho 
rule, and it is a wise one; for such differences of opin- 
ion among its members must impair the efliciency of 
ow Administration. 
have now referred to the general grounds upon 
which the withdrawal of Mr. Stanton from my Ad- 
ministration seemed to me to be proper and neces- 
sary; but I cannot omit to state a special ground, 
which, if it stood alone, would vindicate my action. 
_ The sanguinary riot which occurred in the city of 
New Orleanson the 30th of August, 1866, justly aroused 
public indignation and public inquiry, not only as to 
those who were engaged in it, but as to those who, 
more or less remotely, might be held to responsibil- 
ity for its occurrence. I need not remind the Senate 
of the effort made to fix that responsibility on the 
President. The charge was openly made, and again 
and again reiterated through all the land, that the 
president was warned in time, but refused to inter- 
ere, 

By telegrams from the Lieutenant Governor and 
attorney general of Louisiana, dated the 27th and 
28th of August, I was advised that a body of dele- 
gates, claiming to be a constitutional convention, 
were about to assemble in New Orleans; that the 


























matter was before the grand jury, but that it 
be impossible to execute civil process without ay... 
and this question was asked, “Is the military” 
interfere to prevent process of court?” This “4 o 
tion was asked at a time when the civil courts . “t 
in the full exercise of their authority, and ¢} trig 


Would 


1€ ap- 
swer sent by telegraph on the same 28th of i, 
was this: “The military will be expected to sustain, 


and not to interfere with, the proceedings of the 
courts,” = 

On the same 28th of August the following telegry,, 
was sent to Mr. Stanton by Major General Baird. 
then (owing to the absence of General Sheridan) ;; 
command of the military at New Orleans :; i 


Ion. Epwin M. Stanton, Secretary of War : 

A convention has been called, with the sanetioy 
of Governor Wells, to meet here on Monday, 1), 
Lieutenant Governor and city authorities think 
unlawful, and propose to break it up by arresting th, 
delegates. Lhave given no orders on the subject, hy: 


| havewarnedthe parties that [ could not countenano, 


or permit such action without instructions to thy; 
effect from the President. Please instruct me atone 
by telegraph. e 

The 28th of August was on Saturday. The nex: 
morning, the 29th, this dispatch was received by My 
Stanton at his residence in this city. He took y, 


| action upon it, and neither sent instructions to Gey 
| eral Baird himself nor presented it to me for gye} 


instructions. On the next day (Monday) theriot oo. 
curred. [ never saw this dispatch from Geyers) 
Baird until some ten days or two weeks after the rior 
when upon my call for all the dispatches, with a yjoy 
to their publication, Mr. Stanton sent it to me, Thosp 


| facts all appear in the testimony of Mr. Stanton he 


fore the Judiciary Committee in the impeachmen; 
investigation. 

On the 30th, the day of the riot, and after it was 
suppressed, General Baird wrote to Mr. Stanton 4 
long letter, from which I make the following ex 
tracts: 

“Sir: [have the honor to inform you that a very 
serious riot has occurred here to-day. [had not beeg 
applied to by the convention for protection, but the 
Lieutenant Governor and the mayor had freely coy 


| sulted with me, and [ was so fully convinced that it 


Was so strongly the intent of the city authorities to 
preserve the peace, in order to prevent military in- 
terference, that I did regard an outbreak as a thing 
to be apprehended. The Lieutenant Governor hai 
assured me that, even if a writ of arrest was issued 
by the court, the sheriff would not attempt tosveryeit 
without my permission, and, for to-day, they designed 
to suspend it. Linclose herewith copies of my ev: 

respondence with the mayor, and of a dispatch which 
the Lieutenant Governor claims to have received fru 

the President. Il regret that no reply to my dispaty! 
to you of Saturday has yet reached me. Geneva! 
Sheridan is still absent in Texas.” 

The dispatch of General Baird of the 28th asks for 
immediate instructions, and his letter of the 50th, 
after detailing the terrible riot which had just hap- 
pened, ends with the expression of regret that the in- 
structions which he asked for were not sent. It isnot 
the fault or the erroror the omission of the President 
that this military commander was left without instruc- 
tions; but for all omissions, for all errors, for all fail- 
ures to instruct when instruction might have averted 
this calamity, the President was openly and persist- 
eutly held responsible. Instantly, without waiting 
for proof, the delinquency of the President was her- 
alded in every form ofutteranece. Mr. Stanton knew 
then that the President was not responsible for this 
delinquency. ‘Lhe exculpation was in his power, but 
it was not given by him to the public, and only to the 
President in obedience to a requisition for all the dis- 
patches, 

No one regrets more than myself that General 
Baird’s request was not brought to my notice. [tis 
clear from his dispatch and letter, that if the Secre- 
tary of War had given him proper instructions, the 
riot which arose on the assembling of the conveu- 
tion would have been averted. 

There may be those ready to say that I would have 
given no instructions even if the dispatch had 
reached me in time; but all must admit that [ ought 
to have had the opportunity. ; 

The following is the testimony given by Mr. Stan- 
ton before the [Impeachment Investigation Commit- 
tee as to this dispatch: ; 

** Question —Reterring to the dispatch of the 3th 
of July, by General Baird, I ask you whether that 


| dispatch on its receipt was communicated?” 


* Answer.—I received that dispatch on Sunday 
forenoon. I examined it carefully and considered 
the question presented. I did not see that I eould 
give any instructions different from the line of action 
which General Baird proposed, and made no answer 
to the dispatch.”’ es 

*“ Question.—I see it stated that this was receivel 
at 10.20 p.m. Was that the hour at which it was re- 
ceived by you?” shail 

* Answer.—That is the date of its reception in the 
telegraph office Saturday night. I received it oD 
Sunday forenoon at my residence. A copy of the dis- 
patch was furnished to the President several! days 
atterward, along with all the other dispatches an? 
communications on that subject, but it was not fur 
nished by me before that time. I suppose it me 
have been ten or fifteen days afterward.” | 

** Question. The President himself being in corr’ 
spondence with those parties upon thesame subje"' 
would it not have been proper to have advised him 
of the reception ofthat dispatch? 

* Answer. I know nothing about his correspon 
ence, and know nothing about any corrosponden’ 
except this one dispateh. We hadintelligence o! t¥* 
rioton Thursday morning. The riot had taken place 


| on Monday 
Tt 
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which exist between the headsof Departmentandthe | 


resident. . : 
Pi d ~The Constitution places these officers in the 


yn of his advisers when he ealls upon them for 





fine 


‘The legal relations are well enough de- | 
| have felt myself called upon to_perform was by no | 


Avice. fhe acts of Congress go further: take, for 
exalple. the act of 1789, creating the War Depart- j 
exit, It provides that “there shall be a principal 





aia r therein, to be called the Secretary for the 
Department of War, who shall perform and execute 
cuctiduties as shall from time to time be enjoined on 
»rintrusted to him by the President of the United 
States;” and furthermore, the said principal officer 
ij conduct the business of the said Department in 
such manner as the President of the | nited States 
shall, from time to time, order and instruct.” Pro- 
vision isalso made for theappointment of an inferior 
officer by the head of the Department, to be called 
the chiefclerk, “ who, whenever said principal officer 
chall be removed from oflice by the President of the 
United States,”’ shall have the charge and custody of 
the books, records, and papers of the Department. 
lhe legal relation is analogous to that of principal 
andagent. itis the President upon whom the Con- 


sia 


-ritution devolves, as head of the executive depart- | 


vent, the duty to see that the lawWsare faithfully exe- 
cuted; but, as he cannot execute them in person, he 


;- allowed to select his agents, and is made respon- | 


«ble for their acts within Just limits. So complete is 
this presumed delegation of authority in the relation 
ofa head of Department to the President that the 
Supreme Court of the United States have decided 
that an order made by a head of Department is pre- 
“med to be made by the President himself. 


eu 


[he principal upon whom such a responsibility is | 


placed for the acts of a subordinate ought to be left 


as free as possible in the matter of selection and of | 


dismissal. ‘lo hold him to responsibility for an oflicer 
beyond his control, to leave the question of the fit- 
ness of such an agent to be decided for him and not 


hy him, to allowsuach a subordinate, when the Presi- | 


ient, moved by “‘public considerations of a high | 


character,’’ requests ’ 
himself an equal right to act upon his own views of 
» considerations,” and to make his own con- 


“pu yt e 
to those of the 


ciustous paramount 


tion, and to place the subordinateabovethe superior. 

there are, however, other relations between the 
President and a head of Department, beyond these 
definedlegalrelations, which necessarily attend them, 
though not expressed. Chief aw mgthese is mutual 
contidence. This relation is so delicate thatit issome- 
times hard to say when or how it ceases. A single 
flagrant act may end it at once, and then there is no 
difficulty. 
destroyed by a series of causes too subtle for demon- 
stration. Asit isa plant of slow growth, so, too, it 
may be slow in decay. Such has been the process 
here. I will not pretend to say what acts or omis- 
sions have broken up this relation. They are hardly 
susceptible of statement, and still less of formal 
proof. Nevertheless, no one can read the correspond- 
ence of the Sth of August without being convinced 
that this relation was effectually gone on both sides, 
and that while the President was unwilling to allow 
Mr. Stanton to remain in his Administration, Mr. 
Stanton was equally unwilling to allow the President 
to carry on his Administration without his presence. 

In the great debate which took place in the House 
of Representatives in 1789, in the first organization 
of the principal Departments, Mr. Madison spoke as 
follows: 

“It is evidently the intention of the Constitution 
that the First Magistrate should be responsible for the 
executive department. So far, therefore, as we do 
not make the officers who are to aid himin the duties 
of that department responsible to him, heis not re- 


sponsible to the country. Again, is there no danger | 


that an officer, when he is appointed by the conenr- 
rence of the Senate, and has friends in that body, 
may choose rather to risk his establishment on the 
favor of that branch than rest it upon the discharge 
of his duties to the satisfaction of the executive 
branch, which is constitutionally authorized to in- 
spect and control his conduct? And if it should 
happen that the officers connect themselves with the 
Senate, they may mutually support each other, and 


for want of efficacy reduce the power of the President | 


to & mere vapor, in which ease his responsibility 
would be annihilated, and the expectation of it is 
unjust. The high executive officers, joined in cabal 
with the Senate, would lay the foundation of discord 
and end in an assumption of the executive power 
only 8 be removed by a revolution of the Govern- 
nent. 

Mr. Sedgwick in the same debate, referring to the 
proposition that a head of Department should only 
»¢ removed or suspended by the concurrence of the 
Senate, uses this language: 

‘But if proof be necessary, what is, then, the con- 


his resignation, to assume for 


President- to | 
‘low all this, is to reverse the order of administra- 


But confidence may be just as effectually | 








Sequence? Why, in nine cases out of ten, where the | 


case 1s very clear to the mind of the President that 
the man ought to be removed, the effect cannot be 
produced, because it is absolutely impossible to pro- 
duce the necessary evidence. Are the Senate to 
proceed without evidence? Some gentlemen con- 


tend not. Then the object will be lost. Shall a man, || 


under these circumstances, be saddled upon the Pres- 
ident, who has been appointed for no other purpose 
but to aid the President in performing certain duties ? 
Shall he be continued, I ask again, against the will 
of the President? If he is, where is the responsi- 
bility? Are you to look for it in the President, who 
pee no control over the officer, no power to remove 
iim if he acts unfeelingly or unfaithfully? Without 
you make him responsible, you weaken and destroy 
the Strength and beauty of your system. What is to 
»€ done in cases which can only be known from a 
°ng acquaintance with the conduct of an officer ?’’ 

had indulged the hope that, upon the assembling 


of Congress, Mr. Stanton would have ended this 
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unpleasant complication, aenensitg te the intimation 
given in his note of August 12, The duty which I 


means agreeable, but I feel that I am not responsible 
for the controversy or for the consequences. 


Unpleasant as this necessary change in my Cabinet | 


has been to me upon personal considerations, I have 
the consolation to be assured that, so far as the public 
interests are involved, there is no cause for regret. 


Salatary reforms have been introduced by the Sec- | 
retary ad 
| have been effected under his administration of the | 


interim, and great reductions of expenses 


War Department, to the saving of millions to the 
Treasury. ANDREW JOHNSON. 

WasuHInGTon, December 12, 1867. 

Before the reading was completed— 

Mr. SHERMAN. Ifthe Manager will pause 
now, I desire to submit a motion to adjourn, 
that the Senate may transact some business of 
a legislative character. 

Mr. SUMNER. 
that the reading of this document was called 
for, and it has not yet been finished. 

Mr. JOHNSON. 
through. 

Mr. SHERMAN. 
counsel are willing to waive the further reading. 

Mr. STANBERY. As far as we are con- 


| cerned, we will dispense with its further read- 


ing if it is to be considered in evidence. 


Mr. Manager WILSON. Then I willsimply | 


read the certificate. 

Mr. STANBERY. 
We agree to it. 

Mr. SHERMAN. 
sitting as a court of impeachment adjourn 
until to-morrow at the usual hour. 

Mr. SUMNER. I would suggest ten 0’ clock. 

Mr. SHERMAN. The hour is fixed by the 
rule. 


The CHIEF JUSTICE. 


That is unnecessary. 


The hour of meet- 


| ing is fixed by the rule, and the motion of the 


Senator from Massachusetts is not in order. 
The Senator from Ohio moves to adjourn until 
to-morrow at half past twelve o’clock. 

Several Senators. No; twelve o'clock; 
the rule fixes twelve. 


The CHIEF JUSTICE. 


The Senator from 


Ohio moves an adjournment until to-morrow at | 


twelve o’clock. 
The question being put, the motion was 


agreed to; and the Chief Justice declared the | 


Senate sitting as a court of impeachment ad- 


| journed until to-morrow at twelve o’clock. 
| J 


Tvrspay, March 31, 1868. 

At five minutes past twelve o’clock p. m. the 
Chief Justice of the United States entered the 
Senate Chamber and took the chair. 

The CHIEF JUSTICE. The Sergeant-at- 
Arms will open the court by proclamation. 

The Serceant-at-Arms. Hear ye, hear ye, 
hear ye: all persons are commanded to keep 
silence while the Senate of the United States 
is sitting for the trial of the articles of impeach- 
ment exhibited by the House of Representa- 
tivesagainst Andrew Johnson, President of the 
United States. 


The CHIEF JUSTICE. The Secretary will 


| notify the House of Representatives. 


The President’s counsel, Messrs. Stanbery, 
Curtis, Evarts, Nelson, and Groesbeck, en- 
? ’ 


| tered the Chamber and took the seats assigned 


to them. 
At twelve o’clock and seven minutes p. m. 
the Sergeant-at-Arms announced the presence 


of the Managers of the Impeachment on the || 


part of the House of Representatives, and they 


| were conducted to the seats assigned to them. 


Immediately afterward the presence of the 
members of the House of Representatives was 
announced, and the members of the Commit- 
tee of the Whole House, headed by Mr. EK. B. 
Wasusvurne, of Illinois, the chairman of that 
committee, and accompanied by the Speaker 
and Clerk of the House of Representatives, 
entered the Senate Chamber and tock the seats 
prepared for them. 

The CHIEF JUSTICE. Gentlemen Man- 
agers on the part of the House of Representa- 
tives, you will proceed with your evidence in 
support of the articles of impeachment. Sen- 
ators will please to give their attention. 


I will suggest to my friend | 


We can consider it as read | 


I understand that the | 


I move that the Senate | 
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} Mr. Manager WILSON. Mr. Presidentand 
|| Senators, in continuation of the documentary 
evidence, I now offer the resolution passed by 
the Senate in executive session in response to 
the message of the President notifying the 
Senate of the suspension of Hon. Edwin M. 
Stanton as Secretary of War, as follows: 

In Exrcurtive Session, 

SENATE OF THE UnirED Starters, 
January 13, 1868, 

| Resolved, That having considered the evidence and 
} 
| 
| 


reasons given by the President in his report of the 
12th of December, 1867, for the suspension from the 
office of Secretary of War of Edwin M. Stanton, the 
Senate do not concur in such suspension. 


And following order : 


| 

; In Executive Session, 

SENATE OF THE UNITED States, 

January 13, 1868. 

| Ordered, That the Secretary forthwith communi- 
cate an official and authenticated copy of the resolu- 
tion of the Senate non-concurring in the suspension 
of Edwin M, Stanton as Seeretary of War, this day 
adopted, to the President of the United States, to the 
said Edwin M. Stanton, and also to the said U. 8. 
Grant, the Secretary of War ad interim. 


And certified as follows: 


I, John W. Forney, Secretary of the Senate of the 
United States, do hereby certify that the foregoing 
are true extracts from the Journal of the Senate. 

These extracts are made and certified under the 
authority of the act approved 8th August, 1816, en- 
titled “An act making copies of papers certified by 
the Seeretary of the Senate and the Clerk of the 
House of Representatives legal evidence.” 

Given under my hand, at Washington, this 
llth day of March, 1868. 

J.W. FORNEY, 
Seerctary of the Senate. 

I next produce and offer as evidence the fol- 

lowing extract from theJournal of the Senate; 


[u.s. ] 


In ExecutIvE Session, 
SENATE OF THE UNITED SPates, 
february 21, 1868, 
The following message was received from the Pres- 
dent of the United States, by Mr. Moors, his Seere- 
tary: 


Wasuineaton, D. C., February 21, 1868, 
To the Senate of the United Ntatea: 

On the 12th day of August, 1867, by virtue of the 
power and authority vested in the President by the 
Constitution and laws of the United States, 1 sus- 
| pended Edwin M. Stanton from the office of Secre- 
' tary of War. In further exercise of the power and 
authority so vested in the President I have this day 
removed Mr. Stanton from the office and designated 
the Adjutant General of the Army as Secretary of 
War ad interim. 

Copies of the communications upon this subject, 
addressed to Mr. Stanten and the Adjutant General, 
are herewith transmitted for the information of the 
Senate. ANDREW JOHNSON. 


The copies attached are as follows: 
Executive MANSION, 
Wasurnaton, D.C., February 21, 1868. 

Sir: By virtue of the power and authority vested 
/ in me as President by the Constitution and laws of 
the United States, you are hereby removed from 
office as Seeretary for the Department of War, and 
your functions as such will terminate upon the re- 
ecipt of this communication. 

You will transfer to Brevet Major General Lorenzo 
Thomas, Adjutant General of the Army, who has this 
day been authorized and empowered to act as Secre- 
tary of War ad interim, all recoids, books, papers, 
and other property now in your custody and charge. 

Respectfully yours, ANDREW JOHNSON. 
To Hon. Epwiyn M. Stanton, Washington, D. C. 





, Executive MANsIon, — 
Wasuinoton, D. C., February 2i, 1868. 


Str: Hon. Edwin M. Stanton having been this day 
|| removed from office as Secretary for the Depart- 
| ment of War, you are hereby authorized and em- 
| powered to act as Seeretary of War ad interim, and 
| will immediately enter upon the discharge of the 
| duties pertaining to that office. 
| Mr. Stanton has been instructed to transfer to you 
| all the records, books, papers, and other public prop- 
| erty now in his custody and charge. . 

; Respecfully yours, ANDREW JOHNSON. 


To Brevet Major General Lorenzo Tuomas, Adju- 
tant General United States Army, Washington, D. C, 


To these papers is appended this certificate : 


I, John W. Forney, Secretary of the Senate of the 
United States, do hereby certify that the foregoing 
| is an extract from the Journal of the Senate. 

This extract is made and certified under the au- 
thority of the act approved 8th August 1846, entitled 
**An act making copies of papers certified by the 
Seceretary of the Senate and the Clerk of the House 
| of Representatives legal evidence.” oe ; 
lf } Given uncer my hand, at Washington, this 

L. 8+ J 11th day of March, 1868. 
J. W. FORNEY, 
Seeretary of the Senate. 


I now offer an extract from the Journal of the 
Senate showing the action taken by the Senate 
|| on the message notifying that body of the re- 








o4 


thoval of the Secretary of War and the appoint- 
meut of a Secretary of War ad interim: 


In Executive Session, 
SENATE OF THE UNITED STATES, 
february 21, 1868. 

Whereas the Senate have received and considered 
the communication of the President stating that he 
had removed Edwin M. Stanton, Secretary of War, 
and had designated the Adjutant General of the 
Army to act as Secretary of War ad interim: There- 
fore, 
Kesolved by the Senate of the United States, That 
under the Constitution and laws of the United States 
the President bas no power to remove the Secretary 
of War and to designate any other officer to perform 
the duties of that office ad interim. 


In EXECUTIVE SESSION, 
SENATE OF THE UNITED STATES. 
February 21, 1868, 

Resolved, That the Secretary of the Senate ishereby 
directed to communicate copies of the foregoing res- 
olution to the President of the United States, to the 
Secretary of War, and to the Adjutant General of 
the Army of the United States. 


‘lo these papers this certificate is attached : 


I, John W. Forney, Secretary of the Senate of the 
United States, do hereby certify that the foregoing 
are true extracts from the Journal of the Senate. 

Theseextracts are made and certified under the au- 
thority of the act approved 8th August, 1846, entitled 
“An act making copies of papers certified by the Sec- 
retary of the Senate and the Clerk of the Llouse of 
Representatives legal evidence.” 

(u. 8. ] Given under my hand at Washington, this 
**** 1th dayof March, 1808. i 
J. W. FORNEY, 


Secretary of the Senate, 


I now offer an authenticated copy of the 
commission of Edwin M. Stanton as Secretary 
of War, and will here state that this is the only 
commission under which we claim that he has 
acted as Secretary of War: 

ABRAHAM LINCOLN, 

President of the United States of America: 
To allwho shall see these presents, greeting : 

Know ye, that reposing special trust and confidence 
in the patriotism, integrity, and abilities of Edwin 
M. Stanton, I have nominated, and by and with 
the advice and consent of the Senate do appoint, him 
to he Secretar¥ of War of the United States, and do 
authorize and empower him to execute and fulfill the 
duties of that office according to law, and to hold the 
said office with all the powers, privileges, and emolu- 
ments to the same of right appertaining, unto him 
the said Edwin M. Stanton, during the pleasure of 
the President of the United States for the time being. 

In testimony whereof I have caused these letters 
tu be made patent and the seal of the United States 
to be hereunto affixed. 

Given under my hand, at the city of Washington, 

the 1lith day of January, in the year of our 

{u, 8.) Lord 1862, and of the independence of the 
United States of America the cighty-sixth. 
ABRAHAM LINCOLN. 


WILLIAM H. SEWARD, 
Secretary of State. 


By tho President: 


Unrrep States oF AMERICA, 
DEPARTMENT OF STATE. 
To ali to whom these presents shall come, grecting : 

I certify that the document hereunto annexed is a 
true copy from the records of this Department. 

In testimony whereof I, William H. Seward, Secre- 
tary of State of the United States, have hereunto 
subscribed my name and caused the seal of the De- 
partment of State to be affixed. 

Done at the city of Washington this 2lst day of 

March, A. D. 1868, ana of the independence of 
|u. &.) the United States of America the ninety- 
second, WILLIAM I. SEWARD. 


Mr. Manager BUTLER. Mr. President, will 
the Senate allow me to call in a witness, 
William J. McDonald, of Washington. Mr. 
Sergeant-at-Arms, is he in attendance? I do 
not know but that the Managers will have to 
ask that the witnesses be allowed to come on 
the floor of the Senate, because there will other- 
wise be some delay in calling them. I believe 
the Sergeant-at-Arms has given them a room. 

The CHIEF JUSTICE. Unless the Senate 
otherwise orders, the witnesses will remain in 
their room until they are called. 

Mr. Manager BUTLER. I only spoke of 
the delay. 

The CHTEF JUSTICE. Mr. McDonald is 
present. The witnesses will stand on the left 
of the Chair when examined. 

Mr. Manager BUTLER. I move that this 
witness be sworn, 

The Seeretary of the Senate administered 
the following oath to Mr. McDonald, and to 
each of the other witnesses as sworn: 


“ You do swear that the evidence you shall give in 
the case now depending between the United States 
and Andrew Johnson shall be the truth, the whole 
trath, and nothing but the truth: so help you God.” 


| 


| 
| 
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| 

| 
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SUPPLEMENT TO 
Wittiam J. McDona.p, being 
examined as follows: 
By Mr. Manager Burier: 
Question. State your name and office? 
Answer, William J. McDonald, Chief Clerk 


'| of the Senate. 


Question. Will you look at that paper [ex- 
hibiting a paper] and read the certificate that 
appears to be signed by your name? 

Answer. It is as follows: 

Orrick Secretary Senate United States, 
Wasuinaton, February 27, 1868. 

An attested copy of the foregoing resolution was 
left by me at the office of the President of the United 
States in the Executive Mansion, he not being pres- 


ent, about nine o’clock p. m. on the 13th of Jan- | 


uary, 1868. W.J. McDONALD, 


Chief Clerk Senate United States. 
Question. Is that certificate a correct one of 
the acts done? 
Answer. That is a correct certificate of the 
acts done. 
Question. And the paper was left in accord- 
ance as that certificate states? 
Answer. Yes, sir. 
Mr. Manager BUTLER. 
further to ask the witness. 
The CHIEF JUSTICE. Are there any ques- 
tions to be put on the part of the accused? 
Mr. STANBERY and Mr. CURTIS. No, 
sir. 
Mr. Manager BUTLER. I ask Mr. Me- 
Donald to take the stand again. 
Question. Will you read that certificate? 
[handing a paper to the witness. ] 
Answer. |t is— 
OrFICE SecRETARY SENATE UniteED States, 
Wasnineron, February 27, 1868. 


An attested copy of the foregoing resolution was 
delivered by me into the hands of the President of 
the United States at his officein the Executive Man- 
sion about ten o'clock p. m. on the 2ist of February, 
1868. . W. J. McDONALD, 

Chief Clerk Senate United States. 


Question. Do you make the same statement 
as regards this service? 

Answer. Yes, sir; the same statement in 
regard to that. 

Mr. Manager BUTLER. 
further to ask. 

Mr. STANBERY. Nothing on our part. 

Mr. Manager WILSON. The resolution to 
which the first certificate of Mr. McDonald 
refers is: 


I have nothing 


We have nothing 


; In Executive Session, 
SENATE OF THE UNITED STATES, 
January 18, 1868, 
Resolved, That, having considered the evidence and 
reasons given by the President in his report of the 
12th of December, 1868, for the suspension from the 
office of Secretary of War of Edwin M. Stanton, the 
Senate do not concur in such suspension. 
Attested: J. W. FORNEY, Secretary. 


The resolution as to the service of which 
the other certificate relates: 


In Executive Seaston, 
SENATE OF THE UNITED STATES, 
february 21, 1868, 
Whereas the Senate have receiyed and consid- 
ered the communication of the President stating that 
he has removed Edwin M, Stanton, Secretary of War, 
and designated the Adjutant General of the Army 
to act as Secretary of War ad interim: Therefore, 
Resolved by the Senate of the United States, That, 
under the Constitution and laws of the United States, 
the President has no power to remove tho Secretary 
of War and designate any other officer to perform 
the duties of that gflice ad interim. _ 
Attest: J. W. FORNEY, Secretary. 


Mr. Manager BUTLER. We nowcallJ.W. 


Jones as a witness. 


J. W. Jones sworn and examined. 
By Mr. Manager Burier: 
Question. Please state your name and posi- 


tion ? 


Answer. J. W. Jones, keeper of the sta- 
tionery. 

Question. An officer of the Senate ? 

Answer. Yes, sir. 

Question. Do you know Major General 
Lorenzo Thomas, of the United States Army, 
Adjutant General ? 

Answer. I do, sir. 

Question. How long have you known him? 

Answer. I have known him about six or 
seven years. 

Question. Were you employed by the Sec- 


. oa | 
sworn, was | 





retary of the Senate to serve a notice of the 
proceedings of the Senate upon him? 
Answer. I was. 
Question. Looking at that memorandum 
| [handing a paper to the witness] what day did 
|| you attempt to make the service? 
|| Answer. The 21st of February. 
Question. What year? 
| 





Answer. The present year. 

Question. Where did you find him ? 

Answer. I found him at Marini’s Hall, gt 
a masquerade ball. 

Question. Was he masked? 

Answer. He was. 

Question. How did you know it was him? 

Answer. [ saw his shoulder-straps, and | 
asked him to unmask. 

Question. Did he so do? 

Answer. He dit, sir. 

Question. After ascertaining it was him, 
what did you do? 

Answer. I handed him the resolution of the 
Senate. 

Question. About what time of the day or 
night? 

Answer. About eleven o’clock at night. 

Question. Did you make the service then? 

Answer. I did. 

Question. Have you certified the fact on that 
paper? 

Answer. Yes, sir. 

Question. Is that certificate true? 

Answer. It is. 

Question. Will you read it? 

Answer. Attached to this copy of the reso- 
lution is my certificate, in these words: 

An attested copy of the foregoing resolution was 
placed in my hands by the Secretary of the Senate 
to be delivered to Brevet Major General Lorenzo 
Thomas, Adjutant General of the United States 
Army, and the same was by me delivered into the 
hands of General Thomas about the hour of eleven 
o’clock p. m. on the 2lst day of February. 

J. W. JONES. 


Question. Is that certificate true? 

Answer. It is, sir. 

No cross-examination. 

Mr. Manager WILSON. The document thus 
served is as follows: 


In Executive Session, 
SENATE OF THE UNITED Srarrs, 
February 21, 1568. 
Whereas the Senate have received and considered 
the communication of the President stating that he 
had removed Edwin M. Stanton, Secretary of War, 
and designated the Adjutant General of the Army to 
act as Secretary of War ad interim: Therefore, 
Resolved by the Senate of the United States, That, 
under the Constitution and laws of the United States 
the President has no power to remove the Secretary 
of War and designate any other officer to perform the 
duties ofthat office adinterim. . 
Attest: J. W. FORNEY, Seerctary. 


Mr. Manager BUTLER. I desire to call 
C. E. Creecy, of the Treasury Department. 





Cnarves E. Creecy sworn and examined. 

By Mr. Manager Butter: 

Question. What is your full name, and what 
is your official position, if any? 

Answer. Charles Eaton Creecy; I am clerk 
in charge of the appointments in the Treasury 
Department. 

Question. Will you look at the bundle of 
papers you have brought, in obedience to our 
subpoena, and give me the form of commission 
which was used in the Treasury Department 
before the passage of the act of March 2, 1867? 

Answer. This is it; [producing a paper. } 

Question. You produce this as such form? 

Answer. Yes, sir; I do. 

Question. Was that the ordinary form, oF 
one used without exception? 

Answer. It was the ordinary form for the 
permanent commission. M 

Mr. JOHNSON, and Mr. PATTERSON of 
Tennessee. We cannot hear one word. 

Mr. HOWARD. The witness must speak 
louder. 

Mr. JOHNSON. If his answer were re 
peated by the counsel it would be better. 

Mr. Manager BUTLER. 
considered improper, Mr. President, I wil 
repeat the answer. 


If it will not be 
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The CHIEF JUSTICE, 
noak for himself. 


‘Mr. EVARTS. 


, We prefer that the witness 
. \ir. Manager BUTLER, 
ndertake the labor. 

‘he CHIEF JUSTICE, (to the witness. ) 
\fy, Creeey, you will raise your voice and speak 
yud as possible. : | 
lhe Wirness. Yes, sir. 

Mr. Manager BUTLER, (to the witness.) | 
What is your answer, then? loud enough to be 


I have no desire 


| 
| 


P Mr. rRUMBULL. I think it would help us | 
li to hear if the witness would stand further 
fom the counsel. If he would stand on the | 
othet side of the Secretary’s desk he would 
have to speak louder, and all could hear. 


rhe CHIEF JUSTICE. That would be bet: || 


ter. Mr. Creecy, you will go to the opposite side 
of the Secretary's esk. 

‘The witness changed his position to the other | 
side of the desk, and subsequent witnesses 
were examined, standing at the Secretary's 
desk, to the right of the presiding officer. 

Mr. Manager BUTLER, (to the witness.) 
What is the answer to the question whether this 
is the ordinary form of commission used before 
March 2, 1867? 

Answer. That is the ordinary form. 

Question. For the class of yaar for 
which such commissions would be issued was | 
there any other form used before that time? 

Answer. I think that is the form for the 
permanent commission. 

Question. Will you now give me the form | 
which has been used since in the Treasury 
Department ? 

{The witness produced a paper and handed | 
itto Mr. Manager Burtenr. ] 

Mr. STANBERY. Will the honorable 
Manager allow me to ask what is the object of 
this testimony ? 

Mr. Manager BUTLER. The object of this 
testimony is to show that prior to the passage 
of the act of March 2, 1867, known as the 
civil tenure-of-office bill, a certain form of 
commission had been used in the practice of 
the Government, and issued by the President 
of the United States ; that after the passage of 
the civil tenure-of-office bill a new form was 
made conforming to the provisions of the ten- 
ure-of-office act, showing that the President 
acted in the Treasury Department under the 
tenure-of-office act as an actual and valid law. 
Is there any objection ? 

Mr. STANBERY. No, sir. 

Mr. Manager BUTLER, (to the witness.) 
I return the first paper you handed me. I 
see there are certain interlineations; did you 
speak of the form before it was interlined, or 
subsequently, or both? 

Answer. This i¢the commission. The alter- 

ations in this commission show the .changes 
that have been made to conform to the tenure- 
of office bill: 
_ Question. There is a portion of that paper 
in printand a portion in writing. Do I un- 
derstand you that the printed portion was the 
form used before ? 

Answer. Yes, sir. 

Question. And the written portion shows the | 
changes? 

Answer. Yes, sir. 

Question. Will you read with a loud voice 
so as to be heard the printed portion of the 


| 
commission, the original commission, the whole 
commission ? | 





Mr. CONNESS. I thinkifthereading should 
be done by the Clerk, who is in the habit of 
reading, it would be very much better for the 
whole Senate. 


The CHIEF JUSTICE. The Secretary will 


read it. 
The Secretary read as follows : 
AxprEw Jonnson, 
President of the United States of America: 
To all to whom these presents shall come, greeting : 


. Know ye, that reposingspecial trust and confidence | 
in the integrity, diligence, and discretion of —— | 
—, Ihave nominated, and by and with the advice 


and consent of the Senatedo appoint him > 











THE CONGRESSIONAL GL 
The rae will || Letitia and em . 


iid speak so as to be heard. 1 


’ ower him to execute and 
fulfillthe duties of that oflice according to law, and 
to have and to hold the said office, with all the rights, 
privileges, and emoluments thereunto legally apper- 
taining unto him the said during the 








| pleasure of the President of the United States for the 


\ 





time being. 

In testimony whereof I have caused these letters 
to be made patent and the seal of the Treasury De- 
partment of the United States to be hereunto affixed. 

Given under my hand at the city of Washington 
the — day of ——in the year of our Lord 18—, and 
oan independence of the United States of America 
the 


By the President: 














Seerctary of the Treasury. 


Question. Please state what was the altera- || 


tion made of that printed form to conform to 
the provisions of the tenure-of-oflice act? 

Answer. The words ‘‘during the pleasure 
of the President of the United States for the 
time being’’- 

Mr. JOHNSON. We cannot hear. 
Clerk had better read those words. 

The Secretary. 
follows: ‘‘ Until a successor shall have been 
appointed and duly qualified.”’ 

Mr. JOHNSON. Whatarethe words stricken 
out? 

The Secretary. The words stricken out 
are ‘‘ during the pleasure of the President of 
the United States for the time being.’’ 

By Mr. Manager But.er: 

Question. Since that act has any other form 
of commission been used than the one asaltered 
for such permanent appointments? 

Answer. No, sir. 

Question. Have you now a form of oflicial 
bond for officers as used prior to the civil ten- 
ure-of-office act? 

Answer. Yes, sir; [producing a paper. ] 

Question. Has any change been made in 
that? 

Answer. No, sir. 





Question. Please give me, if you have it, a | 


copy of the commissions issued for temporary 
appointments since the tenure-of-oflice act? 

Mr. STANBERY. Is the bond put in? 

Mr. Manager BUTLER. It is. 

Mr. STANBERY. Will you have it read? 

Mr. Manager BUTLER. No, unless you 
desire it. It is the common, ordinary form of 
bond. 

Mr. STANBERY. Let me see it. 

[The paper was handed to Mr. Stanbery, 
and read by him. } 

Mr. Manager BUTLER, (to the witness.) 


State whether the printed part of this paper || 


was the part in use prior to the tenure-of- 
office act? 

Answer. It was. 

Mr. CURTIS. What is the paper? 

Mr. Manager BUTLER, 
form of commission for temporary appoint- 
ments. Will the Secretary read it? 

The Secretary read as follows: 

The President of the United States of America, 


The paper is the | 


BE. 


The || 


The words written are as 





To all to whom these presents shall come, greeting: | 
Know ye, thatreposing special trust andconfidence | 


in the integrity, diligence, and discretion of — 
——, I do appoint him , and do authorize 











and empower him to execute and fulfill the duties | 


of that office according tolaw, andto have and to hold 


the said office with all the rights, privileges, and | 


emoluments thereunto legally appertaining, unto 
him the said - , during the pleasure of the 
President of the United States for the time being, 
until the end of the next session of the Senate of the 
United States, and no longer. 

In testimony whereof I have caused these letters 








to be made patent, and the seal of the Treasury De- | 
partment of the United States to be hereunto atiixed. | 


Given under my hand, at the eity of Washington, 


this — day of ——,, in the year of our Lord 18—, and | 
of the independence of the United States of America | 








the —. s 
By the President: 








Secretary of the Treasury. 


By Mr. Manager Butier: 
Question. 
commission ? 

Answer. The alteration shows the change. 


Mr. Manager BUTLER. Read the altera- 
tion, Mr. Secretary. 

The Secretary. Strike out ‘‘ during the 
pleasure of the President of the United States 
for the time being,’’ and insert ‘‘ unléss this 


Was any change made in that | 


} 
| 
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v0 
commission be sooner revoked by the Prest® 
dent of the United States for the time being.” 


By Mr. Manager Butter: 

Question. Do you know whether before these 
changes were made the oflicial opinion of the 
Solicitor of the Treasury was taken ? 

Answer. It was. Z 

Question. Have you that opinion? 

Answer. I have. 

Mr. Manager BUTLER. I withdraw the 
question as to the opinion on consultation. 
| To the witness.] Doyou know whether since 
the alteration of these forms any commissions 
have been issued signed by the President of the 
United States? 

Answer. Yes, sir. 

Question. As altered? 

Answer. Yes, sir. 

Question. It is suggested to me to ask you 
if the President had signed both forms—both 
the temporary and permanent forms as altered? 

Answer. Yes, sir. 

Question. Now look at the paper which I 
send you [handing a paper] and say what is 


| that paper? 


Answer. It is a commission issued to Mr. 
Cooper as Assistant Secretary of the Treasury. 

Question. Under what date? 

Answer. The 20th day of November, 1867. 

Question. Who was Assistant Secretary of 
the ‘l'reasury at the time of the issuing of that 
commission ? 

Answer. Mr. W. E. Chandler was one. 

Question. Do you happen to remember, as 


'| a matter of memory, whether the Senate was 


then in session? 

Answer. I think it was not. 

Question. State whether Mr. Cooper quali- 
fied and went into office under that first com- 
mission? 

Answer. He did not qualify under the first 
commission at all. 

Question. What is the paper I now send 


| you? [Handing a paper. } 


Answer. It is authority from the President 
to Edmund Cooper to act as Assistant Secre- 
tary of the Treasury. 

Question. Read it. 

Mr. EVARTS. Is the other considered as 
read, the one under which he did not qualify? 

Mr. Manager BUTLER. Yes, sir; Siaaeas 
so to consider it. 

Mr. EVARTS. How are we ever to know 
the contents if they are not read when pro- 
duced? 

Mr. Manager BUTLER. It is exactly the 
same form as the other that has been read. 

Mr. EVARTS. Then let it be so stated. 
We know nothing whatever about it. 

Mr. Manager BUTLER. I will hand that 
first paper to the counsel. 

(The paper was handed to the counsel for the 
President, examined by them, and returned. ] 

Mr. Manager BUTLER. Do the counsel 
for the President desire to have the paper 
read? 

Mr. STANBERY. Certainly. 

Mr. Manager BUTLER. Very well. 
the Secretary read it. 

The Secretary read as follows: 

ANDREW JOHNSON, 

President of the United States of America: 
To all who shall eee these presents, greeting: 


Know ye, that reposingspecial trust and confidence 
in the integrity and ability of Edmund Cooper, I do 
appoint him to be Assistant Secretary of the Treas- 
ury, and do authorize and empower him to execute 
and fulfill the duties of that office according to law, 
and to have and to hold the said office, with all the 
powers, privileges, and emoluments thereunto of 
right appertaining, unto him, the said Edmund 
Cooper, until the end of the next session of the Sen- 
ate of the United States, and no longer, subject to 
the conditions prescribed by law. 

In testimony whereof I have caused these letters 
to be made patent, and the seal of the United States 
to be hereunto affixed. 320 4 

Given under my hand at the city of Washington, 

the 20th day of November, in the year of our 

{u. s.] Lord 1867, and of the independence of the 

United States of America the ninety-second. 
ANDREW JOUNSON. 
By the President: 


WitiraM H. Sewarp, Seeretary of State. 
Mr. Manager BUTLER, (to the witness.) 


Let 


il Now, will you pass to the Secretary the letter 








of authority of which you have spoken, and let 
it be read. 
The Seer lary ré ad as follows: 
EXECUTIVE DEPARTMENT, 
Wasuineoron, December 2, 1867. 


Whereas a vacancy has occurred in the office of 
Assistant Seerectary of the Treasury of the United 
Stiates,in pursuance of the authority vested in me by 
the first section of the act of Congress approved Feb- 
ruary 13, 1705, entitled “‘An act to amend the act 


entitled’ An act making a 
and War Departments,’ ’’ Edmund Cooper is hereby 
authorized to perform the duties of Assistant Secre- 
tary of the Treasury until a successor be appointed 


or such vacaney be filled. E . E 
ANDREW JOUNSON, 
}y Mr. Manager Burien: 


Question. low did Mr. Chandler get out of 
oflice? 

fnsirer. Ile resigned, 

Question, Have youa copy of his resignation? 


I have not with me. 

Question. Can you state from memory (if it 
is not objected to) at what time his resignation 
took effect ? 


Ansur r. 


{reser r. 


I cannot. I think it was a day or 
two before this appointment or this authority 
was given to Mr. Cooper. 

Question, Will you have the kindness to pro- 
duce a copy of his resignation after you leave 
the stand? 

Answer. | will try to do so. 


Cross-examined by Mr. Curtis: 
Question. Can you fix the date when the 
change in the form of permanent appoint- 


ments of which you have spoken first oc- 
curred ? 

Answer. | think it was about four days after 
the passage of the tenure-of-oflice act. 

Questi With what confidence do you 
speak? Do you speak from any recollection ? 

Answer. We obtained an opinion from the 
Solicitor of the Treasury on the subject. It 
was given on the 6th, and from that day we 
followed his opinion. 

(ucstion. Then you would fix the date as 
the 6th of what month ? 

Answer. The 6th of March, 1867. 


Hon. Burr Van Horn sworn and examined. 
By Mr. Manager BurLer: 


sit, 


iterations in the Treasury | 


(@uestion. Will you state whether you were | 


present at the War Department when Major 
General Lorenzo Thomas, Adjutant General of 
the United States, was there to make demand 
for the office, property, books, and records? 

Answer. Iwas. 

Question. When was it? 

Answer. It was on Saturday, the 22d of Feb- 
ruary, 1868, I believe. 

Question. About what time in the day? 

Answer. Perhaps a few minutes after cleven 
o'clock. 

Question. Who were present? 

Answer. General Charles H. Van Wyck, of 
New York; General G. M. Dodge, of Iowa; 
Hon. Freeman Clarke, of New York; Hon. 
J. K. Moorhead, of Pennsylvania; Hon. 
Coiumbus Delano, of Ohio; Hon. W. D. 


Kelley, of Pennsylvania; Hon. Thomas W. | 


erry, of Michigan, and myself. The Secre- 
tary of War, Mr. Stanton, and his son were 
also present. 
Question. Please state what took place. 
Answer. The gentlemen mentioned and my- 


self were in the office the Secretary of War | 


usually occupies holding conversation; Gen- 
eral homas came in; | saw him coming from 
the President’s; he came into the building and 
came up stairs, and came into the Secretary’s 
room first; he said, ‘‘Good morning, Mr. 
Secretary, and good morning gentlemen ;’’ 
the Seeretary replied, ‘‘Good morning,’’ and 
I believe we all did: then began this conversa- 
tion as follows: [Referring to a printed docn- 
ment.] ‘‘I am Secretary of War ad inierim, 
and am ordered by the President of the United 
States to take charge of the office ;’’ Mr. Stan- 
ton then replied, ‘* | order you to repair to your 
room and exercise your functions as Adjutant 
Geheral of the Army;’’ Mr. ‘Thomas replied 
to this, ‘Il am Seeretary of War ad interim, 
and 1 shall not obey your orders; but I shall 
Ghey the orders of the President, who has 


‘ 


TE 


SUPPLEMENT TO 


ordered me to take charge of the War Office ;”’ 


| Mr. Stanton replied to this as follows, ‘As 


| you please,’ 








Secretary of War I order you to repair to your 
place as Adjutant General ;” Mr. ooeien re- 
plied, ‘*I shall not do so;’’? Mr. Stanton then 
said in reply, ‘‘Then you may stand there if 


you cannot act as Secretary of War; if you do, 
you do so at your peril;’’ Mr. Thomas replied 


to this, ‘‘I shall act as Secretary of War;”’ | 


this was the conversation, I may say, in the 
Secretary's room. 

Question. What happened then? 

Answer. After that they went to the room 


pointing to Mr. Thomas, ‘‘but | 


of General Schriver, which is just across the | 


hall, opposite the Secretary’s room. 

(Question. Who went first ? 

Answer. I think, if I remember aright, that 
General Thomas went first, and was holding 
some conversation with General Schriver, 
which I did not hear. He was followed by 
Mr. Stanton, by General Moorhead, by Gen- 
eral Ferry, and then by myself. Some little 
conversation was had there, which I did not 
hear; but after I got into the room, which was 
but a moment after they went in, however, Mr. 
Stanton addressed Mr. Thomas as follows, 
which I concluded was the summing up of the 
conversation had before—— 

Mr. CURTIS. No matter about that. 

The Witness. Mr. Stanton then said, ‘‘ Then 
you claim to be here as Secretary of War and 
refuse toobey my orders?’’ Mr. Thomas said, 
‘*I do, sir; I shall require the mails of the 
War Department to be delivered to me, and 


shall transact all the business of the War De- | 
That is the substance of the con- | 


partment.”’ 
versation which I heard, and, in fact, the con- 
versation as I heard it entirely. 

By Mr. Manager But_er: 

Question. Did you make any memorandum 
of it afterward ? 

Answer. | made it at the time. I had my 
memorandum in my hand. When the con- 
versation began I had paper and pencil and 
wrote it down as the conversation occurred, 
and after the conversation ended I drew it up 
from my pencil sketches in writing immediately 
in the office in the presence of the gentlemen 
who heard it. 

Question. What was done after that? Where 
did Thomas go? 

Answer. It was then after eleven o’clock, 
and my duties and the duties of the rest of us 
called us here tothe House, and I left General 
Thomas in the room of General Schriver. 

Cross-examined by Mr. SranBery: 

Question. Will you please state what was 
your business in the War Department on that 
morning? 

Answer. Well, sir, I went there that morn- 
ing, I suppose, as other gentlemen did; at 
least, I went there for the purpose of visiting 
the Secretary. I had no special public busi- 
ness. 

Question. Was there no object in the visit, 
except merely to see him? 

Answer. Yes, sir; I had an object. The 
times were rather exciting at that moment, and 
I went, as much as anything else, to talk with 
the Secretary, to confer with him about public 
affairs. 

Question. Public affairs generally ? 

Answer. No, not public business particu- 
larly. 

Question. What public affairs were the object 
of the conference ? 

Answer. Well, sir, the matter of the removal 
of Mr. Stanton. I felt an interest in that mat- 
ter, and of course was talking with him upon 
that subject. 

Question. Did you go with these other gen- 
tlemen whom you found there, or did you go 
there alone? 

Answer. I think I did go in company with 
one or two of them. 

Question. With whom did you go in com- 
yany ? 
einen I think I went with Mr. Clarke, of 
New York, and General Van Wyck. Iam not 
certair that any others were with me. 
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was the hour? 

Answer. It wasa little before eleven 0’ clock 

Question. Whom did you find there when 
you arrived? These other gentlemen whoy, 
you have mentioned? 

Answer. Not all of them. 

Question. Who were there when you arrived? 

Answer. Ithink General Moorhead was there 
for one; I think Mr. Ferry was there; I thin), 
Mr. Delano was there. ‘I'wo or three otheys 
came in after I got there. 

Question. Do you know what their business 
was in the oflice that morning? 

Answer. No, sir. 

Question. Did they state any business? 

Answer. No, sir; they stated no businessto me, 

Question. All being-there, the next thing 
was that General Thomas came into the room? 

Answer. After we had been there some 
moments. 

Question. You say that when that conversa. 
tion began between General Thomas and the 
Secretary you were ready to take notes ? 

Answer. 1 appeared to be ready. I had q 
large white envelope in my pocket, and I had 
a pencil also in my pocket; and when the eon- 
versation began it seemed to me that it might 
be well to note what was said. 

Question. Are you in the habit, generally, 
in conversations of that kind, of making mew- 
oranda of what is said? 

Answer. Ido not know that I am, unless I 
deem it important to do so. 

Question. Did any one request you take 
memoranda? 

Answer. No, sir. 

Question. It was on your own motion? 

Answer. On my own responsibility, sup- 
posing I had a perfect right to do so. 

Question. Undoubtedly. After the conver- 
sation was ended in the room with the Secre- 
tary, General Thomas, as [ understand you, 
went out first? 

. gous. I think he did ; he went across the 
iall, 

Question. Who went with the Secretary from 
his room across the hall to where General 
Thomas had gone? 

Answer. I am not aware that any one went 
directly with him, but immediately after him, 
if not with him, General Moorhead and Mr. 
Ferry. 

Question. How long after General Thomas 
had left the office was it that the Secretary of 
War followed him ? 

Answer. Buta moment or two; perhaps two 
minutes. 

Question. Did he state, when he left, what 
was his object? 

Answer. I do not recollect that the Secretary 
stated anything. General Thomas was in the 
room talking. : 

Question. Did he request any gentleman to 
go along with him? 

Answer. Not that I am aware of. , 

Question. Did you go upon your own motion, 
or by agreement? 

Answer. I went upon my own motion. 

Question. All that were there did not go? 

Answer. I do not think they all went in. 
think they did not all go in at that time. The 
two gentlemen named, I know, went in before 
me. 

Question. How long afterthe Secretary went 
did you go? 

Answer. Perhaps it was a minute. It was 
very soon. I followedthe other two gentlemen 
very soon. 

Question. What had taken place between 
the Secretary and General Thomas before you 
arrived in the room, or had anything? 

Answer. I cannot say. They had some con 


versation; I cannot say what was said. 


Question. As you have given the conver 
sation in your notes, it would seem as if 1 
then began after you first got in? ‘ 

Answer. The conversation I have given be- 
gan after I got in. As I said before, I heard 
some talking; but I do not know what was 
said. 
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Question. You mean you heard some talk- | 


-. before you got in there? 
~"tnswer. Certainly. 

Question. Whose voices? 

{nswer. I heard General Thomas's voice 
and Mr. Stanton’s voice. They had some 
conversation. 

Question. But what that was you do not 


( 


know ? 
Answer. I do not. 

Question. Then the conversation followed 
‘ch you have detailed ? 
Answer. Certainly. The first I heard when 
| went in was the question of Mr. Stanton, 
which I have stated, and the answer of Gen- 
eral Thomas. 

Question. Did you keep your notes with you 
and take your notes into that room? 

Answer. I had my envelope in my hand 
when I went in. 

Question. And your pencil? 

Answer. And my pencil. 

Question. Where is that envelope which you 
had at that time? 

Answer. ITeannotsay. I presume it was de- 
stroyed. The envelope was a large, long, white 
envelope that I put in my pocket with letters. 


wh 


it was the only convenient thing I had at the | 


time. I wrote on both sides of it, and then | 
drew it off immediately on the Secretary’s 
table. 


Question. What did you do with that ori- 
ginal memorandum—the envelope ? 

Answer. I presume it is torn up and de- 
stroyed; Ido not know anything to the con- 
trary. 

Guestion. When did you destroy it? 

Answer. That I cannot say ; perhaps very 
soon after the conversation took place. 

(Juestion. Why did you destroy it ? 

Answer. I cannot say that it is destroyed ; 
but [have no knowledge of it now. 
say that it is destroyed; perhaps it may be. I 
had no oceasion to keep it. I supposed there 


I cannot | 


was no occasion to keep it, because | had writ- | 


ten the thing off, or rather, a young man wrote 
it off at the table as I read it, and that is the 
same thing, I suppose, and I compared what 
he wrote after it was written with the notes, 
because 1 wanted to be particular in regard 
to if. 

Question. Is the document from which you 
have read here to-day a manuscript ? 

Answer. No, sir; it is my testimony before 
the committee, which is an exact copy of the 
notes | took. 

Question. And those notes were written by 
some young man who was present? 

Answer. At my suggestion he took the pen, 
and | read to him, and then compared it, and 
found it word for word. 

Question. Where are those notes ? 

Answer. I do not know where they can be 
found. I did not suppose it important to keep 
the notes, because | had a copy of the notes 
before the committee and testified to it ex- 
actly. 

Question. A eopy of what notes do you 
mean ? 

Answer. I had the notes I took there. 

Question. You mean the notes written by 
that young man? 

Answer. Yes, sir; I had them there. 

Question. What is his name? Who was he? 

Answer. One of the clerks there. I do not 
recollect what the young man’s name was. I 
do not know that I ever knew his name. I 
did notask him hisname. I would know him 
if I saw him. 

Question. You preserved those notes until 
you testified ? 

Answer. Yes, sir. 

Question. How long after you testified did 
you preserve them ? 

Answer, I cannot say that I kept them any 
length of time after that. I thought it was of 
ho consequence. 

Question. How you disposed of the envelope, 
or how you disposed of those notes, you have 
no recollection ? 

Answer. No, sir; I cannot say what became 
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of the envelope; it may be in my papers some- || 


where. 


Question. Have you made any search for | 


them ? 


Answer. No, sir; my attention has ndt been 
called to that before. 


Question. When you came back into the | 


Secretary's room who suggested to you, or 
did you suggest the matter yourself, that the 
notes should be written out? How did that 
come to be? 

Answer. It was upon my own motion. 

Question. Did you ask fora clerk? 

Answer. I had taken notes and proposed in 
the presence of the gentlemen who heard the 


conversation that they should see that I had | 
them correct; and that was consented to by | 


General Moorhead, Mr. Kelley, and others who 
were present. 

Question. Then you proposed to have them 
copied ? 

Answer. I proposed to have them drawn off. 
A young man was there ready to do it or willing 
to do it, and I asked him to write it out as | 


| would read it to him from my notes. 


Question. Now, didanything else take place 


in General Schriver’s room besides this talk 


that you have testified to? 


Answer. Not that Iam aware of: only, as | 


I have said, I heard some voices in there; but 
what was said I cannot say. 
Question. After you went in, while you were 


| there? 


| all there. 


| doors were open. 


Answer. I think there was no conversation. 

Question. | did not ask you simply for con- 
versation, but what else took place? 

ae Nothing took place that I am aware 
Ot, 

Question. Who first left the room? 

Answer. After this conversation? 

Question. Yes, sir. 

Answer. I cannot say whether I left it first 
or General Moorhead or Mr. Ferry. We were 
I think we went out in a moment 
afterward. 


Question. Did you leave Mr. Stanton there? | 


Answer. Mr. Stanton was there when I went 
out. 

Question. Did you go into his room from 
there? 

Answer. I did, sir. 

Question. Did you leave Thomas there, also? 

Answer. Yes, sir. 

Question. How long did Mr. Stanton remain 
in Schriver’s room? 

Answer. I cannot say, because as soon as I 
had this copied I left for the House. 

Question. Do you mean to say that he did 
not come in while you were engaged in having 
the copy taken? 

Answer. Atthe moment ofmaking the copy? 
I will not say that he came in while the copy 
was being taken or not. There was a short 
time consumed in taking it. He might have 
done so, but I will not say. 

Question. Do you recollect whether you saw 


him at all in his office after you had left Schri- | 


ver’s room? 

Answer. I cannot swear positively that I 
did. I saw him after I left the room. The 
There are but a few feet 
from one room to the other. I saw him sitting 
in General Schriver’s room. I will not swear 


| after E left that room. 





Question. What took place between them 
afterward you do not know? 

Answer. No, sir. I do not know because I 
left. 

Question. Was there any friendly greeting 
or other circumstance took place at that time 
between the Secretary and General Thomas 


| while you were in Schriver’s room ? 


Answer. Well, sir, if there was, I did not see 
I do not know that there was while I was 
What happened before I cannot say. 

Question. Was the memorandum that you 

made on that envelope complete or abbre- 

viated ? 


it. 
in. 


| positively that I saw him in his own office | 


Answer. The questions and answers as I | 


have them were complete. 


\ 
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Question. Was the copy, then; an exact 
transcript of the memorandum ? 

Answer. It was merely questions and an- 
swers. The questions were short and the 
answers were short. 

Question. Did it exhibit the whole conver- 
sation ? 

Answer. I cannot say. I will not say that it 
did every word. I think it did not. IT recol- 
lect one expression, for instance, that General 
Thomas made that I did not put down; I did 
not think it material. I can state it if the 
court desire it. It occurs to me now. It is 
one expression that was used. I can state it if 
the gentleman wishes. 

Question. All | want to know is whether it 
completely covered the conversation ? 

Answer. It covered ail the conversation of 
any importance. 

Question. That you thought important ? 

Answer. At least what I wrote. I wrote 
down just as the questions were given and 
answered. I took all the conversation in sub- 


| stance, and all of any account as it was had as 





| pers ¢ 


the questions and answers were given. 

Question. This conversation that you took 
down in that way, did you take it down in short 
hand? 

Answer. No, sir; I did not. 

Question. You wrote it out? 

Answer. I wrote it out. 

Question. Without abbreviation ? 

Answer. Without abbreviation. 

Question. Were there pauses in their conver- 
sation? Did they pause to allow you to follow 
them ? 

Answer. The conversation, as I said before, 
was very slow and deliberate. There was suf- 
ficient time for me to write these questions and 
answers, as they were short, as counsel can see. 
General Thomas said but very little. 

Question. Now, I will ask you if, in that con- 
versation, Mr. Stanton asked him if he wished 
him to vacate immediately, or would give him 
time to arrange his private papers? 

Answer. Mr. Stanton? 

Question. Yes, sir; did Mr. Stanton ask Mr. 
Thomas whether he wished him to vacate 
immediately, or whether he would accord him 
(Stanton) time to arrange his private papers ? 

Answer. There was nothing said in that con- 
versation in reference to that. There were 
other conversations, I understand, at other 
times, at which such remarks were made, as | 


‘| saw in the papers; but there was nothing of 


that kind said at that time in that conversation. 
The question of giving time and changing pa- 
tid not come up in that conversation ut all. 

Reéxamined by Mr. Manager Burier: 

Question. You said, if 1 understood you, 
that there was a single remark of Thomas that 
you did not’ write down, that now occurred to 
you, in answer to the counsel for the President ; 
what was that remark? 

Answer. I said that in answer to his ques- 
tion whether I had sworn to all that he did 
say. I recollect now General Thomas saying 
he did not wish any ‘‘ onpleasantness.’’ I did 
not think it necessary to put that in my record. 

Question. Did he emphasize it in that 
** onpleasantness ?”’ 

Answer. The gentlemen heard it, and it was 
spoken of afterward, but I did not think it 
was anything pertaining to this question; and 
perhaps some other little words were said now 
and then that did not amount to anything. 

Question. I must still ask you to give to the 


| Senate with a little more distinctness whether 


| it was the remark, saying, ‘‘1 do not want 


any unpleasantness between us,’’ or was it the 
use of what has almost become a technical 
term, that ‘there shall not be any ompleasant- 
ness?”’ 

Answer. Well, sir, I can only state what 
General Thomas said, 

Question. The emphasis is something. 

Answer. ‘* Onpleasantness’’ was the expres- 
sion used. 


By Mr. Sranpery: 
Question. This evidence is as to a word; I 
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do not know its materiality; but did he speak 
the word in the ordinary way ? 


Answer. Ue spoke it in the way I have | 


mentioned. 

Question. Now give his expression? 

Answer. Ue said as he came in, in connec- 
tion with what I have said—I did not consider 
it material, and did not put it down—that he 
did not wish any ‘‘ onpleasantness.’’ 

Question. In what part of the conversation 
did that come in? 

Answer. Somewhere in the first part of the 
conversation; it was in the first part. 

Question. Was it in the first part or after 
Stanton had ordered him to go to his room? 

Answer. | think it was before that—in the 
forepart of his conversation. 

Question. At the very beginning? 

Answer. Yes, sir; near the beginning. - 

Question. Had you taken down anything 
before that was said? 

Answer. Yes, sir; the first thing he said 
was, ‘‘Good morning, Mr. Secretary,’’ and 
‘Good morning, gentlemen.”’ 

Question. Did you take that down? 

Answer. I did, sir. 

Question. You thought that was material? 

Answer. I took it down. 

Question. Then next, after that, did he say 
he did not wish any unpleasantness? 

Answer. 1 cannot say that the next words he 
said after that were those. It was in the fore- 
part of the conversation, 

Question. But that you thought immaterial? 

Answer. I did not put it down; I thought, 
perhaps, it was immaterial. It occurs to me 
now, as | know it excited something of a smile 
at the time he spoke it. 

Mr. Manager BINGHAM. AsI understand 
it, the counsel are desiring to know of the wit- 
ness what he thought of the importance that 
ought to be attached to the teat I suppose 
itis not for the witness to swear what he thought 
about it. 

Mr. EVARTS. We arecross-examining as 
to the completeness or perfection of the wit- 
ness’s memorandum. It certainly is material 
to know why he omitted some parts and inserted 
others. 

Mr. Manager BINGHAM. Wewill not press 
the objection. 

Mr. STANBERY. We have nothing further 
to ask of this witness. 


Hon. James K. Moornead sworn and exam- 
ined. 

By Mr. Manager Butter: 

Question. I believe you are a member of the 
House of Representatives? 

Answer. 1 am. 

Question. We have learned from the testi- 
mony of the last witness that you were present 
at Mr. Secretary Stanton’s office when General 
‘Thomas came in there to make some demand ; 
will you state now in your own way, as well as 
you can, what took place there, assisting your 
memory, if you have any memorandum, as 
you please ? 

Answer. I will, sir. i was present at the 
War Department on Saturday morning, the 
22d of February, I believe, and I understood 
that General Thomas was to be there to take 
possession of the Department that morning. I 
went from my boarding-house, which is Mrs. 
Carter's on the hill; 1 went to the War De- 
pores in company with Dr. Burleigh, who 
oarded there, a friend of Mr. Johnson’s, who 
told me he had had a conversation with General 
‘Thomas the night before—— 

Mr. CURTIS. That is not material. 

The Wiryess. I was giving the reason why 
I went there. I was there, and General 
‘Thomas came in, The testimony of Mr. Van 
llonn is correct as to what passed. I did not 
take any memorandum of the early part of the 
conversation; but 1 would corroborate his 
statement—— 

Mr. CURTIS. That we object to. 

Mr. STANBERY. That will not do. 

The Wrrness, (continuing.) Until the point 
at which he said General Thomas went across 
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to General Schriver’s room. He did go there ; || 


| 
| 


| eral Thomas, and asked me to remember it. 


| take notice of this and of the answer;”’ and |! 


| it meant myself, and I can explain it to any || 


| General Thomas replied, ‘‘I do, sir.’’ 
| that had passed I walked to the door leading | 
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ewas followed by Mr. Stanton, and Mr. Stan- | 
ton asked me to go over there. After they got || 
there Mr. Stanton put a direct question to Gen- | 


He said, ‘‘ General Moorhead, I want you to || 


that induced me to make a memorandum of 
it, which I think I have among my papers now. 
ae witness proceeded to search his papers. ] | 
t is very brief, and was made roughly, but so |} 
I thought I could understand and know what | 


person. [Reading.] Mr. Stanton said, ‘‘ Gen- 
eral Thomas, you claim to be here as Secre- 
tary of War, and refuse to obey my orders?’’ 
After | 


| 
| 
| 
| 
| 
| 


into the hall and I was called back, or from 
what I heard my attention was attracted so that || 
I returned. Mr. Stanton then said, ‘‘ General | 
Thomas requires the mails of the Department | 
to be delivered to him.’’ General Thomas | 
said: ‘*I require the mails of the Department 
to be delivered to me, and I will transact the 
business of the office.’’ I had not heard Gen- | 
eral Thomas say this entirely and clearly, but | 
Mr. Stanton repeated it in this way, and said: 
‘*General Thomas says ‘I require the mails | 





of the Department to be delivered to me, and | 
I will transact the business of the office.’’’ I 
asked General Thomas if he had made use of 
those words. I asked him if he had stated 
this; and he assented, and added: ‘* You may 
make it as full as you please.”’ 

That is all the memorandum I made, and I 
made that at the time and place. 


Cross-examined by Mr. Stanbery: 

Question. When you arrived at Mr. Stan- 
ton’s office whom did you find there? 

Answer. I did not make a memorandum of 
that, and I cannot tell exactly. There were a 


number of members of Congress there. When 
i 





Mr. Van Horn was reciting the names, I re- 
cognized them as having been there, and I 
remember Judge Ke.uiry in addition to the 
names mentioned. 

Mr. Van Horw sitting in the Chamber said, 
‘¢T mentioned him.” ] 

Question. How long had you been at the 
office before General ‘Thomas came in? 

Answer. I think about half an hour. 

Question. Did you see him coming? 

Answer. Yes, sir; I saw him coming. The 
windows opened out toward the White House, 
and it was announced by some person near the 
window that General Thomas was coming; and 
I, with some others, got up and looked out 
of the window and saw him coming along the 
a and we expected somewhat of a scene 
then. 

Question. When he came in, did he come in 
attended, or was he alone? 

Answer. He was alone. 

Question. Was he armed in any way? 

Answer. I did not notice any arms. 

Question. Side arms or others? 

Answer. I did not notice anything except 
what the Almighty had given him. 

Question. Now, state just what took place 
and what was said after he came in, according 
to your own recollection? 

Answer. I think I have stated it about as 
well as I can. When he came in he passed 
the compliments, ‘‘Good morning, Mr. Secre- 
tary ;’’ and ‘‘Good morning, gentlemen ;’’ and 
I think Mr. Stanton asked him if he had any 
business with him. 

Question. Did Mr. Stanton return his salute? 

Answer. Yes, sir; 1 think so. 

Question. Was Mr. Stanton sitting or stand- 
ing? 

siento During the time I was there he was 
doing both ; I cannot tell exactly what he was 
doing at the time General Thomas spoke to 
him, but he was down and up and walking 
around, sometimes sitting, sometimes standing. 

Question. Did he ask the General to take a 
seat ? 

Answer. I think not, sir. 


Question. Did he take a seat? 

Answer. No, sir; he did not; he did not jn 
that room. I think he took a seat when he 
went into General Schriver’s room. 

Question. But he neither took a seat nor, 
you recollect, was asked to take a seat? 

Answer. Not that I recollect. 

Question. After these good mornings passed 
what was the next thing? 

Answer. General Thomas said that he was 
there as Secretary of War ad interim; he was 
appointed by the President, and came to take 
possession. 

Question. Wasthere nothing said before that ? 

Answer. Not to my recollection. I took no 
memorandum of anything before that, and 
before what I have stated already. 

Question. Did I not understand you to say 
that Mr. Stanton, when he came in and the 
salutes were passed, asked him what business 
he had with him? 

Answer. Yes, sir; and in reply to that he 
said what I have stated. I did not know you 
wished me to repeat what I had stated. [ 
stated that. 

Question. In reply to that question of Mr, 
Stanton, what did Mr. Thomas say? 

Answer. He said he was there as Secre- 
tary of War ad interim, to take possession 
of the office. Mr. Stanton told him: ‘General 
Thomas, I am Secretary of War; you are the 
Adjutant General; I order you to your room, 
sir. 

Question. He ordered him to his room? 

Answer. Yes, sir. 

Question. What was the reply? 

Answer. The reply was that he would not 
obey the order; that he (Thomas) was Secre- 
tary of War ad interim. 

Question. What followed that ? 

Answer. I do not know that there was any- 
thing further. Very soon after that General 
Thomas retired over to General Schriver’s 
room; Mr. Stanton followed him and asked 
me to go over, and I have given you what 
occurred there. 

Question. After General Thomas left, did 
Mr. Stanton tell you why he wanted you to 
accompany him? 

Answer. No. 

Question. But he asked you to go with him? 

Answer. Yes, sir. 

Question. Did you know where he was going? 

Answer. I knew he was going over to that 
room. : 

Question. Did you know he was going to have 
a farther conversation with General Thomas? 

Answer. I expected so; but he did notsay so. 

Question. Did he ask any one else besides 
yourself to go? 

Answer. I expect not. 

re Did any one else go besides your- 
self ? 

Answer. Mr. Van Horn and some other gen- 
tleman followed. 

Question. Did you get into the room as soon 
as Mr. Stanton? 

Answer. Immediately after him. 

Question. Did you get there before any con- 
versation began ? 

Answer. I think about the time. I followed 
immediately, and there was no conversation 
of any aed significance until that which I 
have mentioned. . 

Question. What was the conversation, sig- 
nificant or not, that took place between Mr. 
Stanton and General Thomas after you got into 
that room? 

Answer. I cannot recite it, because, as I told 
ou, I did not take a memorandum of it, and 
it was not important enough to be impressed 
on my mind. I do not recollect. : 

Question. But you have an impression that 
there was some? 

Answer. I think there was some—perhaps 
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soning or something of that kind. - They ap- 
peared to be in pretty good humor with eac 
other. 


Question. That is, the parties did not seem 
to be in any passion at all? 
Answer. Not hostile. 
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Question. But in good humor ? 

Answer. Yes, sir. 

Question, Joking ? 

A nswer. Yes, 3ir. 

Question. Do you recollect any of the jokes 
that passed ? 

Answer. No, sir. 

Question. Then who first commenced the 
serious conversation in Schriver’s room ? 
~ Answer. Mr. Stanton, I think, asked this || 
question. 2 . 

Question. When the question was answered, 
as | understand, Mr. Stanton desired you to 
remember it ? 

Answer. Yes, sir. 

Question. And then immediately you left 
the room? | 

Answer. Very shortly after. 

Question. Do you recollect anything said || 
between them except that before you left the | 
room ? 

Answer. No, sir; I do not. | 

Question. Did you get back to Mr. Stanton’s | 
room, or only into the ante-chamber or hall, 
and then return? 

Answer. I had got back to Mr. Stanton’s || 
room, I think, or to the door. | 

Question. What then induced you to return | 
to General Schriver’s room ? 

Answer. I found there was some question 
asked there then that I thought was important, | 
and | paid some attention to that, and I then | 
went to hear what that was; and then Mr. |! 
Stanton told me that he wanted me to take || 
notice of that. 

Question. That was as to the mails of the 
Department ? | 





Answer. Yes, sir. 

Question. Anything further? 

Answer. Yes, sir; what I read. There was, || 
in addition to the mails of the Department, a | 
statement that he was there as Secretary of || 
War. | 

Question. After that did you remain any 
lounger in Schriver’s room ? 

Answer. No, sir; I think not. 

(Question. Who came out first, Mr. Stanton | 
or yourself? 
Answer. I came out first and left Mr. Stan- 

| 
' 


ton there. 

Question. How long did Mr. Stanton remain 
there after you left? 

Answer. I think a very short time, for I | 
left about that time to go to the Capitol. It | 
was then getting on toward twelve o'clock ; || 
and I left, and I know [ did not get to the | 

| 





Capitol till after twelve o’ clock. 

Question. Did all the company then leave? | 

Answer. Most of them left. I think the | 
members of the House all left. 

Question. Who stayed? 

_ Answer. I do not remember who stayed. | 
There were a number of gentlemen there, | 
though. 

Question. Who do you recollect was there, 
besides members of the House ? 

Answer. I cannot call to mind now or give | 
the name ofa gentleman that was there, but I | 
know there were others. 

Question. Were any other gentlemen there | 
except the regular clerks of the Department at | 
that time? | 

Answer. Yes, sir; others than clerks of the 
Department. 

Question. Were they military men or civil- 
1ans { | 
Answer. During some part of the morning 
there was a militaryman there. I believe 
during the time I was there I saw General 

Grant there. 

Question. At what time was he there? 

Answer, I think it was during that morning ; 
but I am not certain. I have been there a 
good many times, and I have seen him there at | 
different times. 

Question. Was he there during either of these 
Conversations that you have mentioned? 

Answer, No, sir; he was not present at the 
conversations. 

Question. Was it before or after the conver- | 
sations that General Grant came in? 
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|| Answer. I have stated that I was not distinct | made a quiet visit there on the 2st, on the 
| about the time, nor certain whether it was that || evening of the 21st he told Mr. Bur eicnu that 


morning or at another, but I rather think he || the next day he was going to take possession 


was there during that morning. 


|| by foree. 


Question. Do you recollect any observation | 
on the part of General Thomas to the effect || We object to that testimony. 


| that he wished no unpleasantness? 


Mr, Bur.eieu said to him—— 
Mr. STANBERY. No matter about that. 


Mr. Manager BUTLER. You do not know 


Answer. I do not think I recollect his using what you object to if you do not hear what I 
| offer. 


| that term. 


Question. Anything like it? 

Answer. No, sir; 1 do not. 

Question. Did there appear to be any un- 
pleasantness ? 


| 
| 


| 
| 


Mr. STANBERY. We object to it. 
Mr. CURTIS. We knowsuiliciently for the 
purpose of the objection. 


The CHIEF JUSTICE. The Chief Justice 


Answer. There did not; General Thomas || thinks the testimony is competent, and it will 
'| be heard unless the Senate think otherwise. 


| wanted to get in, I thought, and Mr. Stanton 
| did not want to go out. 


Question. But there was nothing offensive 


| on either side? 


Answer. There was nothing very belliger- 
ent on either side. 
Question. Was there any joking in Mr. Stan- 


| ton’s room as well as in Schriver’s room? 


Answer. No, sir. 

Question. Any occasion for a laugh? 

Answer. It was more stern in Mr. Stanton’s 
room, as he once or twice ordered General 
Thomas to go to his room as a subordinate. 

Question. That was the only thing that looked 
like sternness? 

Answer. That was rather stern, I thought. 

Reéxamined by Mr. Manager But.er: 

Question. The counsel for the President 
asked you if General Thomas was armed on 
that occasion: will you allow me to ask if on 
that occasion he was masked? 

Answer. He was not, sir. 


Hon. Water A. BurLEIGH sworn and ex- 


| amined. 


By Mr. Manager Butter: 

Question. What is your name and position? 

Answer. My name is Walter A. Burleigh. 
At present [ am a Delegate from Dakota Ter- 
ritory in the lower House of Congress. 

Question. Do you know Lorenzo Thomas, 


| Adjutant General of the Army? 


Answer. I do, sir. 

Question. How long have you known him? 

Answer. For several years; I cannot say 
how many. 

Question. Have you been on terms of inti- 
macy with him? 

Answer. I have been. 

Question. He visiting your house, and you 
his? 

Answer. Yes, sir. 

Question. Do you remember an occasion 
when you had some conversation with Mr. 
Moorhead about visiting Mr. Stanton’s office ? 
Do you remember that you had such a conver- 
sation? 

Answer. I recollect going to the Secretary 
of War with Mr. Moorhead on the morning of 
the 22d of February last, I think. 

Question. Had you on the evening before 
seen General Thomas? 

Answer. I had. 

Question. Where? 

Answer. At his house. 

Question. What time in the evening? 


Answer. In the early part of the evening; I | 


cannot name precisely the hour. 


Question. Had youa conversation with him? | 


Answer. Yes, sir. 
Mr.STANBERY. Wait a moment, if you 
lease. What is the relevancy of that to this 
inquiry ? 
sation of this witness with General Thomas. 
Mr. Manager BUTLER. 
show the intent and purpose with which Gen- 
eral Thomas went tothe War Department on the 
morning of the 22d of February; that he went 
with the intent and purpose of taking posses- 
sion by force; that he alleged that intent and 
urpose; thatin consequence of that allegation 
Mr. Bour.eicu invited General Moorneap 
and went up to the War Office. 
sation whic 
the President of the United States had ap- 
pointed General Thomas and given him diree- 


The conver- 


| 
| 





The object is to | 


I expect to prove is this: after || i 10 
|| tune to misstate the position of the presiding 
|| officer of the Senate, I will state it as I under- 


| 


| 





I understand this is about a conver- || 








Mr. DRAKE. I suppose, sir, that the ques- 
tion of the competency of evidence in this 
court is a matter to be determined by the Sen- 
ate and not by the presiding oflicer of the 
court. The question should be submitted, I 
think, sir, to the Senate. I take exception to 
the presiding officer of the court undertaking 
to decide a point of that kind. 

The CHIEF JUSTICE. The Chief Justice 
is of opinion that it is his duty to decide pre- 
liminarily upon objections to evidence. If he 
is incorrect in that opinion it will be for the 
Senate to correct him. 

Mr. DRAKE. I appeal, sir, from the de- 
cision of the Chair, aaikieneel a vote of the 
Senate upon the question. 

Mr. FOWLER. Mr. Chief Justice, I beg 
to know what your decision is? 

The CHIEF JUSTICE. The Chief Justice 
states to the Senate that in his judgment it is 
his duty to decide upon questions of evidence 
in the first instance, and that if any Senator 
desires that the question shall then be sub- 
mitted to the Senate it is his duty to submit 
it. So far as he is aware, that has been the 
usual course of practice in trials of persons 
impeached in the House of Lords and in the 
Senate of the United States. 

Mr. DRAKE. My position, Mr. President, 
is that there is nothing in the rules of this Sen- 
ate sitting upon the trial of an impeachment 
which gives that authority to the Chief Justice 
presiding over the body. 

Mr. FESSENDEN,. The Senator is out of 
order. 

Mr. JOHNSON. I call the honorable mem- 
ber from Missouri [Mr. Drake] to order. 
The question is not debatable in the Senate. 

Mr. DRAKE. Iam not debating it; I am 
stating my point of order. 

The CHIEF JUSTICE. 
come to order. 

Mr. Manager BUTLER. If the President 
please, is not this question debatable? 

The CHIEF JUSTICE. It is debatable by 
the Managers and counsel for the defendant; 
not by Senators. 

Mr. Manager BUTLER. We have the 
honor, Mr. President and gentlemen of the 
Senate, to object to the ruling just attempted 
to be made by the presiding officer of the 
Senate; and, with the utmost submission, but 
with an equal degree of firmness, we must 
insist upon our objection, because, otherwise, 
it would always put the Managers in the con- 
dition, when the ruling was against them, of 
appealing to the Senate as a parliamentary 
body against the ruling of the Chair. We 
have been too long in parliamentary and other 
bodies not to know how much disadvantage 
it is to be put in that position—the position, 
whether real or apparent, of appealing from 
the ruling of the presiding officer of the Senate. 
We are very glad that this question has come 

up upon a ruling of the presiding officer 
which is in our favor, so that we do not appear 


| 


The Senator will 


|| to be invidious in making the objection. 


| Although it has fallen from the presiding 
| officer that he understands that all the prece- 
dents are in the direction of his intimation of 
| Opinion, yet, if we understand the position 
| taken, the precedents are not in support of 
that position. Lest I should have the misfor- 


tions to take the War Office, and after he had |! stand it, subject to his correction. 
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I understand the position to be that pri- 
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e: marily, as a judge in court would have the right || address the presiding officer of this body || interfere and stop him. And when, finally _ 
i to do, the presiding officer of the Senate claims || as ‘‘ Mr. Chief Justice.’’ When the prelimi- || the Lords deliberated with closed doors upon repl 
i the right to rule a question of law, and then if || naries of the trial of Strafford and the other || the point taken, and Lord Denman gave ay judg 
. any member of the court chooses to object, it | popish lords were settled, the Commons ob- || opinion to the Lords upon whether the proof trial 
+ must be done in the nature of an appeal, as | jected that, asa part of the Parliament of Great || sustained the indictments his lordship said : the | 
a taken by one Senator just now. If Iam incor- || Britain,they ought notto be called upon through “Tf, my lords, the present were an ordinary caso was 
rect in my statement of the position of the pre- || their managers to address any individual what- || tried before one of the inferior courts, and the sam¢ of y 
siding officer I beg to be corrected. | ever, and that their address should be made to opection hae nawn soinen on the onpne he the proof i de 
The CHIEF JUSTICE. The Chief Justice || the Lords in Parliament. A committee of || explain how far he thought the objectes wot as $ 
th L . explain how far he thoug 1e objection well as 
will state the rule which he conceives to be || conference between the Commons and Peers | founded, and I apprehend that the jury would at so tl 
applicable, once more. In this body he isthe || was thereupon had, and the rule previously | once return @ verdict of noguittel. ich Court Pp evel 
presiding officer; he is so in virtue of his high || adopted in the House of Lords was, after much |} liament, unite the functions of both. I have stated by t 
office under the Constitution. He is Chief || consideration, rescinded, and a rule was re- || my own views, as an individual member of the court, dent 
Justice of the United States, and therefore, || ported and adopted in that trial, and it has on ddeclack, Thanet hove compatocd eine into 
when the President of the United States is || obtained ever since in all other trials. The || it cannot be necessary for me to disclaim the purpose futu 
tried by the Senate, it is his duty to preside in || result of the conference is stated in this way: || of dictating my own opinion, which is respectfully chal 
that body; and, as he understands, he isthere- || + Oy the 20th of November, 1680, itis agreed at the ee oanconatiets Genet ane sett 
fore the President of the Senate sitting as a | joint committee, upon the objection made by the || or if there is any more convenient course to be oar. turb 
court of impeachment. The rule of the Sen- | vasanaone So gue Saaenees laid down bathe Lords, || sued, I shall be greatly indebted to any ef your lord- with 
ate which applies to this question is the seventh |] $#2:, Toa when the Commons should ask any ques- |! ships who will be so Kind as toinstruct mo in it. "In 
rule, which declares that *‘the presiding officer || the lord steward, that the managers should speak || declare my own judgment, grounded on the reasons stat 
may, in the first instance, submit to the Senate, || t° the Lords asa House, and say - my, lords,’ and briefly submitted, that the Earl of Cardigan is enti- Sen 
without a division, all questions of evidence | => So high steward, and say ‘my lord’ or ted, to be declared not guilty. tion 
and incidental questions.’’ He is not required 4 . Bi : Now, then, in the light of authority, in the part 
by that rule so to submit those questions in the | A reason being given that the lord high light of the precedents to which the presiding Chi 
ee eee nae — a ; Steward was not a necessary part of the court, || (itoor has annealed. j ig 1800. 
first instance; but for the dispatch of business, pas get se "3.’ || Ollicer has appealed, in the light of reason, to ¢ 
as is usual in the Supreme Court, he expresses ond, ne = Phy pea fe the Howse of ones and in the light of principle, we are bound to sub) 
his opinion in the firstinstance. If the Senate | _ t et sO8US t some ae the only body object to this claim of power on the part of req! 
who constitute the court, or any member of E —, “e an Seahone coe to the || the Chief Justice. I say again itis nota mere you 
it, desires the opinion of the Senate to be taken, a Oth , t Now, — van a : are, question of form, for all mere forms we would N 
it is his duty then to ask for the opinion of the | a Tee ae! San Seer let Pat waive; but it is a question of substance. It the 
court. - That the Lard Gtrefiord shall be Girnoted go apply is a question whether the House of Represent- as t 
Mr. Manager BUTLER. May I respect: || ard, as often as he shall have oceasion to speak athis || tives can bring, by their own motion, to the T 
fully inquire whether that would extend to a || trial.” Senate a question of law, if the Chief Justice N 
Manager; whether a Manager would have the || And from that day to the latest trial in Par- who is presiding chooses to stand between the tion 
right to ask that & question of law should be |} lijament, which is the Earl of Cardigan case in Senate and the House and its prosecution. BP) 
submitted to the Senatey ° : 1841, the rule has been followed. Earl Car- ae " a heen = Sens shaded — I 
tI he CHIEF JUSTICE. The Chief Justice || digan being tried in the House of Lords, Lord i uich, for the did : it oF t " peop dj re all time ~" 
thinks not. It must be by the action of the || Chief Justice Denman presided upon that trial, iereatter, if it did not make any difference in , 
court or a member of it. || and in that case, as in all the others, the body || this case, I would not yield one hair, because the 
Mr. Manager BUTLER. Then this matter || was universally addressed by counsel on ail || "° Jot or tittle of the rights of the people or 
becomes of very important and momentous || sides, by prisoner, by managers, by everybody, of the House of Representatives, so far as [ ~ 
substance, because the presiding officer, who || as ‘‘ my lords,”’ so that there should be no recog: || understand them, shall ever fall to the ground aa 
is nota member of the court, who has no vote | nition of any superior right in the presiding | by any inattention or inadvertence or yielding ink 
in the court, as we understand it, exeept pos- || officer over any other member of the assembly. of mine. : a = 
sibly upon a question of equal division, gives Nor need I upon this matter of precedents Allow me to state again the proposition de- _ 
a decision on a question of law, it may be of stop here. In more than these cases this ques- clared by the learned presiding oflicer, because mo 
the first importance, which, if made, precludes || tion his arisen. In Lord Macelesfield’s ease || *®,™¢ It Seems — aaron of the privileges _ 
the House of Representatives from asking |} jn 1724, if I remember aright, the point arose of the House of Representatives. It is this: "1 
even that the Senate, who are the triers, shall || whether the presiding officer should decide an that when the House of Representatives pro- , 
pass upon it. Therefore if this is to be adopted |} incidental question upon the trial ; but in every || POS®S question of law to the Senate of the _ 
as a rule our hands are tied ; and it was in |! case Lord Chief Justice King referred all ques- United States on the trial by impeachment of Th, 
order to get the exact rule that I have asked || tions wholly to the Lords, saying to the Lords the President of the United States, the Chief wa 
the presiding officer of the Senate to state, || You may decide as you please.” | Justice presiding in this as a court can stand ™ 
as he has kindly and fully stated, his exact Again, when Lord Erskine presided on the between the House of Representatives and the } 
vosition. trial of Lord Melville, which was a trial early Senate and decide the question ; and then, 7 
The CHIEF JUSTICE. Mr. Manager, the || in the century, conducted with as much care unless by the courtesy of some Senator who cla 
Chief J ustice has no doubt of the right of the regard, forms, and with the utmost preserva- may be induced to make a motion oan the a 
honorable Managers to propose any question || tion of decency and order of the proceedings, House of Representatives, through its } ‘ded Re: 
they see fit to the Senate, but it is for the || the question was put to him sade he ruled || S¢FS, cannot get that question of law decide ") 
ati itself to determine how a question shall points of law, and he expressly disclaimed that io ds li dt d it dut nd ‘ 
a s naver BUTLER. Tunderstand the || P27") Saving, in substance, on every ruling I ate 7 aia aaa my tI Re 4 
ay SOBARSE DU TE, =f Undoreane tae |i of an incidental question, ** Unless any noble |j + Ocleve my associate Managers wilt Ber dire 
distinction. Itisa plain one. The Managers || Jord should think that this matter should be || With me if we are put in that position, to ask ber, 
may propose a question to the Senate, and the || further considered in the Chamber of Parlia- || leave to withdraw and take instruction from dir 
Chief Justice decides it, and we then cannot |! ment, I will give my opinion,” thereby always | the House before we lay the rights of the House, on 
get the question we propose before the Senate |/ submitting the question to the lords in the first || bownd hand and foot, at the feet of any one pro 
unless through the courtesy of some Senator. || instance. man, however high or good or just he may be; inst 
I think I state the position with accuracy ; and Again, in Lord Cardigan’s case, to which I || for, as I respectfully bring to your attention, - 
it is the one towhich we object. I again say, || have just referred, when a question of evidence || itis aquestion of most momentous consequence, ber: 
respectfully as we ought, but firmly, as we || arose as to whether acard on which thename of || although not so great, not of so much conse- \ 
= : Harvey Garnett Tuckett was placed should be || (ence now, when we have a learned, able, aft 
. Now, how are the precedents upon this ques- || given in evidence, the question being whether || 2onest, candid, patriotic Chief Justice in * i 
tion? Sorry I'am to be obliged to deny the || the man’s name was Harvey Garnett Phipps || chair, as it may be hereafter. Let us loo io 
position taken by the presiding officer of the || ‘Tuckett or only Harvey Garnett Tuckett, but a || forward to the time which may come in the cal 
Senate, that the precedents in this country and || question on which the whole trial finally turned || history of this nation when we get a Jeffries pa 
Kingland are with him. I understand that this || when afterward the whole evidence was in, || ®8 lord high steward or Chief Justice. I want, We 
question, a8 a question of precedents in Eng- || Lord Denman, instead of deciding the question, || then, that the precedent set in this good time, Sa 
land, has been settled many, many years, hun- || submitted it to the Lords, as follows: * || by good men, when everything isquiet, when a 
dreds of years. Not expecting that it would “The i : Pas : : the country is not disturbed, to be such as to een 
- . e inconvenience of clearing the douse is so S . ’ est. 
arise here, I have not at hand at this moment || great that I should rather venture to propose that || hold any future Jeffries as did the precedents ehs 
all the books to which I could refer, but I can || the decision of this question, if oe lordships should || ef old; for this brings to my mind Jeffries — 
give a leading case where this question arose, || be called uponto decidoit, had better be postponed.” |/ conduct on an exactly similar question, when off 
If I am not mistaken, it arose in the trial of || The question was not at that time pressed. || he was held bound by the precedents of the < 
Lord Strafford, in the thirty-second year of And when the Attorney General of England || House of Lords. In the trial of Lord Del- of 
the reign of Charles If. The House of Lords | made his argument upon the evidence Lord || amere, Chief Justice Jeffries, being lord high coe 
3 had a rule prior to the trial of Strafford, by | Denman arose andapologized to the House of || steward, presiding, said to the earl as he came os 
i which the Commons were bound to address | Lords for having allowed him to argue, and || to lead—I give substance now, not words— a 
Be the lord high steward as his grace or “my || said in substance he hoped this would not be | ‘My lord, you had better confess and throw als 
By lord,’’ precisely as the counsel for the re- || drawn into a precedent in criminal trials, but || yourself on the mercyof the king, your master; 
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trial for my death ?”’ 


THE 





the fountain of all mercy, and it will be 


he is ; oT 

iutter for you so to do. The accused earl 
voniiedto him: ‘* Are you, my lord, one of my 
“dees, that give me such advice here on my 
judges, ) 


the indignant eye of the man whose rights he 
was interfering with, said: ‘* No, I am not one 
of your judges; 1 only advise you as a friend.”’ 
| desire the precedents fixed now in good time, 
as strong as they were before Jetfries’s time, 
so that hereafter, when we get a Jeffries, if we 
ever have that misfortune, he shall be bound 
by them. We have hadaJohnson in the presi- 
dential chair; and we cannot tell who may get 


‘nto the chair of the Chief Justice in the far || 


future; but, if we do ever get a Jeffries in that 
chair, [ want the precedent upon this point so 
settled now that it cannot be in any way dis- 
turbed, so as to hold him to the true rule as 
with hooks of steel. 

fhe CHIEF JUSTICE. The Chair will 
state the question for the consideration of the 
Senate. ‘The honorable Manager put a ques- 
tion to the witness. It was objected to onthe 
part of the counsel for the President. ‘The 
Chief Justice is of opinion that it is his duty 
to express his judgment upon that question, 
subject to having the question put upon the 
r quisition of any Senator to the Senate. 
you ready for the question? 

Mr. GRIMES. The question is, whether 
the judgment of the Chief Justice shall stand 
as the judgment of the Senate? 

The CHIEF JUSTICE. Yes, sir. 

Mr. DRAKE. No, sir. I raise the ques- 
ion that the presiding officer of the Senate had 
no right to make a decision of that question. 

The CHIEF JUSTICE. ‘The Senator is 
not in order. 

Mr. DRAKE. 
the Senate, sir. 

The CHIEF JUSTICE. 
come to order. 

Mr. CONKLING. 
information from the Chair. I beg to inquire 
whether the question upon which the Senate is 
about to vote is whether the proposed testi- 
mony be competent or not, or whether the 


I wish that question put to 


The Senator will 


presiding officer be competent to decide that | 


question or not? 

The CHIEF JUSTICE. It is the last ques- 
tion, whether the Chair in the first instance 
may state his judgment upon such a question. 
That is the question for the consideration of 
the Senate. The yeas and nays will be called. 

Mr. CONKLING. 
are called, I beg that the whole of the latter 
clause of the seventh rule may be read for the 
information of the Senate. 

The CHIEF JUSTICE, (to the Secretary. ) 
Read the rule. 

Mr. HOWARD. Read the whole ofthe rule. 

The Secretary read as follows: 

“VII. The Presiding Officer of the Senate shall 
direct all necessary preparationsin the Senate Cham- 


ber, and the presiding officer upon the trial shall 
direct all the forms of proceeding while the Senate 


Jeffries, quailing before | 


his rule means no more than this: that if no 
question be raised by the Senators and one 
hiith do not demand the yeas and nays, it 
authorizes the presiding oflicer simply to take 
the sense of the Senate upon all such questions 
without a division, and there it ends. 

| beg leave further to say to the Senators, in 


| connection with what has fallen already from 


my associate, that I look upon this question | 


now involved in the decision of the presiding 


|| officer as settled by the very terms of the Con- 


A re 


|| nals that the peers alone decide all questions 


Mr. President, I rise for | 


stitution itself. The Constitution of the United 
States, as the Senators will remember, pro- 
vides that the Senate shall have the sole 
power to try all impeachments. The expres- 
sion, ‘‘the sole power,”’ 
doubtless agree, necessarily means the only 
power. It includes everything pertaining to 
the trial. 
is a part of the trial, whether it be upon a pre- 


j 
| 


as the Senate will | 


Every judgment that must be made || . 
ry JUGE : - wee |) accordance with the 
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subsequent action of the Senate. That we 
understand to be the question that is submit- 
ted, and upon which the Senate is about to 
vote. 

Mr. Manager BUTLER. And that the Man- 
agers cannot raise the question. 


Mr. Manager BINGHAM. 


It is also sug- 


| gested by my associate that there is also in- 


liminary question or a final question. Itseems || 


to me that the words were incorporated in the 
Constitution touching this procedure in im- 
peachment in the very light of the long con- 
tinued usage and practice in Parliament. It 
is settled, I beg leave to remind Senators, in 
the very elaborate and exhaustive report of the 
Commons of England upon the Lords’ Jour- 


| of law and fact arising in such a trial. 


It is settled, in other words, that the peers 


| alone are the judges in every case of the law 
|} and the fact; that the lord chancellor presid- 


ing is but a ministerial officer to keep order ; 
to present for the decision of the peers the 
various questions as they arise; to take their 


judgment upon them; and there his authority | 


stops. 

And this doctrine is considered so well 
settled, I may be permitted to say further, 
(here speaking from recollection of that which 
l have, however, carefully examined,) that it 


| is carried into the great text-books of the law 


and finds a place in the fourth Institute of 


Coke, wherein he declares that the peers are | 


the judges of the law and fact, and conduct 
the whole proceedings according to the law 
and usage of Parliament. 

As [ understand this question as it is pre- 
sented here, 1 agree with my associate that 
it is of very great importance, not only as 


|| touching the admissibility of evidence—for 
we certainly have no ground of complaint of | 


Before the yeas and nays | 


are sitting for the purpose of trying an impeachment, | 


and all forms during the trial not otherwise specially 
provided for, The presiding officer may, in the first 
instance, submittothe Senate, without a division, all 
questions of evidence and incidental questions; but 
thesameshall, onthe demand of one fifth ef the mem- 
bers present, be decided by yeas and nays.” 


Mr. Manager BINGHAM. 
after consultation with my associate Managers, 


Mr. President, | 


+ 


the presiding officer for the ruling he made 
touching the admissibility of the evidence 
which we offer through this witness—but as 


| touching every other question that can arise; 


for example, questions that may inyolve the 


| validity, legality, if you please, of any of the 


charges preferred in these articles. If sucha 
ruling were asked here of the presiding officer, 
we submit that it is not competent for him to 
pronounce any judgment on the subject, that 
it is alone for the Senate to determine; and 
they determine it simply for the reason, as | 
said before, that they have the sole power to 
try all questions involved in the case. 

We stand, then, upon what we believe has 
been the uniform practice touching this ques- 


| tion in England, and we consider that the Pres- 


I ask leave to make some additional remarks 


to the Senate before this vote be taken and to 


call the attention of Senators especially to rule | 


seven to which the President made reference. 
\ e think ourselves justified in asking the 
Senate to consider that rule seven does not 
contemplate any departure from the long- 


established usage governing proceedings of this | 


character; in other words, that rule seven 


simply does provide that, ‘' The presiding | 


oilicer may, in the first instance, submit to 


the Senate, without a division, all questions | 
of evidence and incidental questions; but the 
same shall, on the demand of one fifth of the | 


members present, be decided by yeas and 
ave ?? y . Pe 
hays."” We respectfully submit to the Senate, 


ident presiding now in the Senate has no more 
power over this question before the Senate than 
has the lord chancellor, when he presides over 


the deliberations of the peers, to decide any | 


question. Being himself a peer, he has but 
his own vote. [do not think a case can be 
found wherein it was consented by the peers 
that the lord chancellor should give a decision 
in any case which is to stand as the jadgment 
of the court without consulting the peers. That 
is the position that we assume, and we ask it 
to be understood and considered by the Senate. 


We understand that the question upon which | 


the vote of the Senate is to be had is, whether 
the Senate shall decide that the presiding offi- 
cer, himself not being a member of that body 
which is invested with the sole power to try 
impeachments, and therefore to decide all 


| questions in the trial, can himself make a de- 
| cision, which decision is to stand as the judg- ! 
with all respect to the presiding officer, that || ment of this tribunal unless reversed by a |/ States of the Union, whatever may be their 


volved in the question the further proposition 
that the Managers, in the event of am decis- 
ion being made by the presiding officer, can- 
not call even for a reid of that decision by 
the Senate. 

Mr. WILSON. TI move that the Senate re- 
tire for the purpose of consultation. 

Several Senators. No, no. 

Mr. SHERMAN. Before that is done I 
desire to submit a question to the Managers in 
rule. 

The CHIEF JUSTICE. 
from Massachusetts withdraw his motion ? 

Mr. WILSON. [withdraw it fora moment. 

Mr. SHERMAN. I send to the Chair a 
question. 

The CHIEF JUSTICE. 
read the question. — 

The Secretary read the question of Mr. Surr- 
MAN, as follows: 


Does the Senator 


The Secretary will 


L ask the Managers what are the precedents in 
the cases of impeachment in the United States upon 
this point? Did the Vice President, as Presiding 
Officer, decide preliminary questions, or did he sub- 
mit them in the first instance to the Senate ? 


Mr. Manager BOUTWELL. Mr. President 
and gentlemen of the Senate, | am very much 
indisposed to ask the attention of the Senate 
further. As a question concerning the rights 


at 


|| of the House in this proceeding, it seems to 


me of the gravest character; and yet I can 
very well foresee that the practical assertion 
on all questions arising in a protracted trial of 
the principle which the Managers assert here 
in behalf of the House is calculated to delay 
the proceeding, and very likely at times to in- 
volve us in temporary difficulties. In what I 
say I speak with the highest personal respect 
for the Chief Justice who presides, being fully 


| assured that in the rulings he might make 


upon questions of law and the admissibility of 


| testimony he would always be guided by that 


conscientious regard for the right for which he 
is eminently distinguished. 

But I also foresee that if the Managers act- 
ing for the House in the case now betore the 
Senate and before the country, and acting, | 
may say, in behalf of other generations and of 
other men who unfortunately may be similarly 
situated in future times, should admit that 
the Chief Justice of the Supreme Court of the 
United States, sitting here as the presiding 
officer of this body for a specified purpose, anc 
for a specified purpose only, has a right to de- 
cide, even as preliminary to the final judgment 
of the Senate, questions of law and evidence 
which in the end may be vital in the decision 
of this tribunal upon the question of the guilt 
or the innocence of the person arraigned, they 
would make a surrender, in substance, of the 
constitutional rights of the House and the 
constitutional rights of the Senate sitting as 
the tribunal to try impeachments presented by 
the House of Representatives. With all defer- 
ence I maintain that the language of the Con- 
stitution, in these words : 


“When the President of the United States is tried 
the Chief Justice shall preside”— 


is conclusive without argument. He presides 
here not as a member of this body ; for if that 
were assumed the claim would be in deroga- 
tion, nay, in violation, of another provision of 
the Constitution which confides to the Senate 
the sole power of trying all impeachments. I 
know of no language which could be used more 
specific in its character, more inclusive and 
exclusive in itsterms. The language includes, 
as has here been maintained by Mr. Manager 
But.er in the opening argument, all the mem- 
bers of the Senate, ail the men chosen under 
the Constitution and representing the several 
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qualities, whatever may be their capacities, | 
whatever may be their interests, whatever may | 
be their affiliation with or to the person ac- | 
cused. The Senate sits in its constitutional 

capacity to decide under the Constitution the 

question of the guilt of the accused, with all | 
the felicities and with all the infelicities which 

belong to the tribunal organized under and by 

virtue of the Constitution. We must accept 

it as it is, with no power to change it in any 

particular. 

So, also, the words of the Constitution are | 
exclusive. With all deference I am forced to | 
assert and maintain that these words exclude | 
every other man, whatever his station, rank, | 
position elsewhere, whatever his relations to | 
this body under or by the Constitution. The | 
Senate by the Constitution has the sole power 
to try all impeachments, and no person not of | 
the Senate, and exercising the functions of a 
Senator in legislative and executive affairs, can | 
in any way interfere to control or affect their 
decision or their judgment in the slightest de- 
gree. Therefore, Mr. President, it must follow 
as a constitutional duty that the Senate, without 
advice, as a matter of right, must decide every 
incidental question which by any possibility can 
contro! the ultimatejudgment of the Senate upon 
the great question of the guilt or innocence of 
the party accused. If under any circumstances 
the testimony of a witness proffered may be de- 
nied ormay be admitted upon the judgment of 
any person or by any authority, except upon the 
judgment and authority of the tribunal before 
which we here stand, then a party accused and 
impeached by the House of Representatives 
may be acquitted or he may be convicted upon 
any authority or opinion which is not in fact 
the judgment of the Senate itself. Upon this 
point | think there can finally be no difference 
of opinion. 

But, Mr. President, as one of the Managers, 

and without having had an opportunity to 
consult my associates on the point, and speak- 
ing, therefore, with deference to what may be 
their judgment or what might be the judgment 
of the House, I should be willing to proceed 
in the conduct of this case upon the under- 
standing that the right is here and now solemnly 
asserted by the Senate for themselves and as 
a precedent for all their successors that every 
question of law is to be decided by the Senate 
without consultation with the presiding officer. 
I hold that the judgment must be exclusively 
with the Senate. Still I am willing that in all 
these proceedings the presiding officer of the 
Senate shall give his opinion or his ruling, 
if you please to call it a ruling, upon questions 
incidental of law and evidence as they: arise, 
unless some member of the Senate or the Man- 
agers or the counsel for the respondent should 
first desire the judgment of the Senate. 

I happen to have an extract from the record 
in the case referred to by my associate, and I 
will read it in the presence of the Senate. 

In the trial of Lord Melville, which is re- 
yorted in the twenty-ninth volume of the State | 
rials, Lord Chancellor Erskine evidently acted 
upon this idea. Upon a question of the ad- | 
missibility of testimony, it having been argued | 
by the managers on one side and the counsel | 
for the respondent on the other, Lord Erskine | 
said : | 

“Tf any noble lord is desirous that this subject 
should be a matter of further consideration in the | 
Chamber of Parliament, it will be proper that he | 


should now move to adjourn; if not, I have formed 
an opinion, and shall express it.” 


To that theory of the administration of the 
duties of the Chair with reference to the rights 
of the House of Representatives and to the 
rights of the respondent, for myself, I should 
not object; but I eannot conscientiously, even 
in this presence, consent to the doctrine as a 
matter of right that the presiding officer of the 
Senate is to decide interlocutory questions, and 
especially to decide them under such circum- 
stances that it will not be in the power of the 
Managers to take the judgment of the Senate 
upon the wisdom and justice of the decision. 

‘Mr. Manager BINGHAM. By feave of the 
Senate I desire to read in their hearing an 


SUPPLEMENT TO- 


abstract which I have made touching this ques- 
tion from the authorities to which I referred, 
and which I believe is accurate. I read first 
in the hearing of the Senate the abstract which 
was made from the report of the Commons of 
England upon the Lords Journals: 


** Relation of Judges, &c., to the Court of Parliament. 


| “Upon examining into the course of proceeding in 
| the House of Lords, and into the relation which ex- 
| ists between the peers on the one hand, and their 
| attendants and assistants, the judges of the realm, 
barons of the exchequer of the coif, the king’s 
learned counsel, and the civilians masters of the 
chancery on the other, it appears to your committee 
that these judges and other persons learned in the 
common and civil laws are no integrant and neces- 
sary part of that court. Their writs of summons are 
essentially different; and itdoes not appear that they 
or any of them have, or of right ought to have, a de- 
liberative voice, either actually or virtually, in the 
judgments given in the high court of Parliament. 
| Their attendance in that court is solely ministerial; 
and their answers to questions put to them are notto 
be regarded as declaratory of the law of Parliament, 
but as merely consultory responses, in order to fur- 
nish such matter (to be submitted to the judgment of 
| the peers) as may be useful in reasoning by analogy, 
| so far as the nature of the rules in the respective 
courts of the learned persons consulted shall appear 
to the peers to be applicable to the nature and cir- 
cumstances of the case before them, and not other- 
wise.”—8 Burke p. 42; Report onthe Lords Journal; 
Trial of Warren Hastings. 


In the volume of Burke here quoted the re- 
port is set out at length. I read further from 
the same report: 


** Jurisdiction of the Lords. 

“Your committee finds that in all impeachments 
of the Commons of Great Britain for high crimes and 
misdemeanors, before the peers in the high court of 
Parliament, the peers are not triers or jurors only, 
but by the ancient laws and constitution of this king- 
| dom known by constant usage are judges both of 
| law and fact; and we conceive that the Lords are 
bound not to act in such a manner as to give rise to 
an opinion that they have virtually submitted to a 
division of their legal powers, or that, putting them- 
selves into the situation of mere triers or jurors, they 
may suffer the evidence in the cause to be produced 
or not produced before them, according to the dis- 
cretion of the judges of theinferior courts’”—S8 Burke, 
p. 42; Report on the Lords Journals; Trial of War- 
ren Hastings. 


I read, also, the extract from fourth Institute 
to which I before referred : 


“It is by the laws and customs of Parliament that 
all weighty matters in Parliament moved concern- 
ing the peers of the realm, &c., ought to be determ- 
ined, adjudged, and discussed by the course of the 
Parliament, and not by the civil law, and yet by the 
common law of this realm used by the more inferior 
courts; for this reason the judges ought not to give 
any opinion in a matter of Parliament.”—Fourth In- 
stitute, page 15, 


Mr. Manager BUTLER. Mr. President, 
| there was a question asked by one member of 
the Senate as to the precedents. I have sent 
for the trial of Judge Chase, which I read from 
the third volume of Benton’s Abridgment of 
the Debates of Congress. The rule ip that 
case was in the following words: 


** All motions made by the parties or their counsel 
shall be addressed to the President of the Senate, and, 
if he shall require it shall be committed to writing, 
and read at the Secretary’s table; and all decisions 
shall be had by yeas and nays, and without debate, 
which shall be entered on the records,” 


In the course of the trial there arose this 
question: whether a Mr. Hay, a witness in the 
| ease, should use a certain paper to refresh his 
| memory. 


| “*Mr. Harper here interrupted Mr. Hay, and said: 
| “The witness may refer to anything done by himself 
| atthe time the occurrence happened which he relates. 
But I submit it to the court how correet it is to refer 
to what was not done by him, or done at the time.’ 

“The President asked Mr. Hay whether the notes 
were taken by him. : 

“Mr. Hay. The statement was made by different 
persons. Some parts were made by myself, perhaps 
the greater part; the rest by Mr. Nicholas and Mr. 
Wirt. I believeI shall be able to state from it every 
| material occurrence which took place at the time. 
“The President. Have you the parts made by your- 
| 


j 
| 








| self separate? 
** Mr. Hay said he had not. 
* The President then put the question, whether the 
| witness should be permitted to use the paper; and 
the question being taken by yeas and nays, passed in 
| the negative—yeas 16, nays 18.” 
| There, upon the question whether Mr. Hay 
| should refresh his memory on the stand by 
| notes which were not made by himself, which 
was certainly an incidental question of law, the 
President, instead of undertaking to decide it 
in Chase’s case, directly put the question to 
the court and had it decided in the first instance 





by yea or nay, not expressing any opinion 
whatever upon that question. 
We have nothing further to add. 
Mr. EVARTS. I rise, Mr. Chief Justicg 
and Senators, to make but a single observa. 
tion in reference to a position or an argument 
pressed by one of the honorable Managers to 
aid the judgment of the Senate upon the ques. 
tion submitted to it. That question we under. 
stand to be whether, according to the rules of 
this body, the Chief Justice presiding shajj 
determine, preliminarily, interlocutory ques. 
tions of evidence and of law as they arise 
subject to the decision of the Senate upon pre. 
sentation by any Senator of the question to 
them. The honorable Manager, Mr. Bourwez,, 
recognizing the great inconvenience that would 
arise in the retarding of the trial from this 
appeal to so numerous a body upon every jn. 
terlocutory question, while he insists upon the 
magnitude’ and importance of the right de. 
termination, yet intimates that the Managers 
will allow the Chief Justice to decide, unless 
| they see reason to object. On the part of the 
counsel for the President, I have only this to 
| say: that we shall take from this court the 
rule as to whether the first preliminary deci- 

sion is to be made by the Chief Justice or is to 
be made by the whole body, and we shall not 
submit to the choice of the Managers as to 
how far that rule shall be departed from. 





Whatever the rule is we shall abide by it. But 
if the court determines that in the first instance 
the proper appeal is to the whole body on every 
interlocutory question, we shall claim as a mat- 
ter of right and as a matter of course that that 
proceeding shall be had. 

Mr. Manager BOUTWELL. That is con- 
| ceded, Mr. President. We do not debate-that 
point. 

Mr. WILSON. I renew my motion that the 
Senate retire for consultation. 
Mr. THAYER. On that motion I call for 
the yeas and nays. 
Mr. CAMERON. [hope we shall not retire. 
Several Senators. Debate is out of order. 
The CHIEF JUSTICE. 
of order. 
Mr. CAMERON. Well, I only say that. 
The —— being taken by yeas and nays, 
resulted—yeas 25, nays 25; as follows: 
YEAS—Meessrs. Anthony, Buckalew, Cole, Conness, 
Corbett, Davis, Dixon, Edmunds, Fowler, Grimes, 
Hendricks, Howe, Johnson, McCreery, Morrill! of 
Maine, Morrill of Vermont, Morton, Norton, Pat- 
terson of New Hampshire, Patterson of Tennessee, 
Pomeroy, Ross, Vickers, Williams, and Wilson—25. 
NAYS—Messrs. Cameron, Cattell, Chandler, Conk- 
ling, Cragin, Doolittle, Drake, a Fessenden, 
Frelinghuysen, Henderson, Howard, Morgan, Nye, 
| Ramsey, Saulsbury, Sherman, Sprague, Stewart, 
| Sumner, Thayer, Tipton, -Trumbull, Van Winkle, 
and Willey—25. : 
NOT VOTING—Messrs. Bayard, Harlan, Wade, 
and Yates—4. 


The CHIEF JUSTICE. On this question 
the yeas are 25 and the nays are 25, The 
Chief Justice votes in the affirmative. The 
Senate will retire for conference. 

The Senate, with the Chief Justice, thereupon 
| (at seven minutes before three o’ clock) retired 
to their conference room for consultation. 
| 


The Senator is out 


The Senate having retired, : 

Mr. SHERMAN submitted the following 
order: 

Ordered, That under the rules, and in accordance 
with the precedents in the United States in cases 
of impeachment, all questions other than those of 
order should be submitted to the Senate. 


After debate, 

Mr. HENDERSON moved to postpone the 
present question for the purpose of taking up 
for consideration the seventh rule, that he 
might propose an amendment thereto. 

r. CONNESS called for the yeas and nays 
on this motion, and they were ordered ; and 
being taken resulted—yeas 32, nays 15; 43 
follows: 


YEAS—Messrs. Anthony, Bayard, Buckalew, Cam- 
eron, Cattell, Cole, Corbett, Cragin, Dayis, Dixon. 
Doolittle, Edmunds, Fessenden, Fowler, Frelinghuy- 
sen, Henderson, Hendricks, Johnson, MeCrcery, 

| Morrill of ermont, Norton, Patterson of New Hamp- 
shire, Patterson of Tennessee, Pomeroy, Koss, Saul 

| bury, S rage. Trumbull, Van Winkle, Vickers, W 

i 
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Drake, Ferry, Howard, Howe, Morgan, Morrill of 
Maine, Morton, Nye, Ramsey. Sherman, Stewart, 
Sumner, Thayer, Tipton, and Wilson—18. ' 
“Not VOTING—Messrs. Grimes, Harlan, Wade, 
and Yates—t. 


So the motion to postpone was agreed to. 
\Mr. HENDERSON submitted the following 


resolution: 


Morrill of Maine, Morton, Nye, Ramsey, Stewart, 
Sumner, Thayer, Tipton, and Wilson—l9. 

NOT VOTING—Messrs. Grimes, Harlan, Wade, 
and Yates—4. 

So the resolution submitted by Mr. Hen- 


DERSON was agreed to. 
Mr. SUMNER submitted the following reso- 


|| lution: 


Resolved, That Rule 7 be amended by substituting 


~refor the following: . 
there Presiding Officer of the Senate shall direct all 


necessary preparations in the Senate Chamber, and | 


the presiding officer on the trial shall direct all the 
forms of proceeding while the Senate are sitting for 
the purpose of trying an impeachment, and all forms 
during the trial not otherwise specially provided for. 


Resolved, That the Chief Justice of the United 
States presiding in the Senate on tho trial of the 


President of the United States is not a member of | 


the Senate, and has no authority under the Consti- 


| tutionto vote on any question during the trial. 


tion of the proposition, as it did not relate to | 
the matter on which the Senate had retired to | 


And the presiding officer on the trial may rule all || 


questions of ev idence and incidental questions, which 
ruling shall stand as the judgment of the Senate, 
unless some member of the Senate shall ask that a 
formal vote be taken thereon, in which case it shall 
be submitted to the Senate for decision; or he may, 


at his option, in the first instance submit any such | 


question to a vote of the members of the Senate. 


Mr. MORRILL, of Maine, moved to amend 
the proposed rule by striking out the words 
‘which ruling shall stand as the judgment of 
the Senate.’’ 

After debate, 

The amendment was rejected. 

Mr. SUMNER moved to amend the resolu- 
tion by adding thereto: 


That the Chief Justice of the United States, pre- 
siding in the Senate on the trial of the President ofthe 


United States, is not a member of the Senate, and |} 


has no authority, under the Constitution, to vote on 
any question during the trial, and he can pronounce 
decision only as the organ of the Senate, with its 
assent. 


After debate, 

Mr. SUMNER called for the yeas and nays 
on his amendment, and they were ordered ; and 
being taken, resulted—yeas 22, nays 26; as 
follows: 


YEAS—Messrs. Cameron, Cattell, Chandler, Conk- 
ling, Conness, Corbett, Cragin, Drake, Howard, Mor- 
ran, Morrill of Maine, Morton, Nye, Pomeroy, 
Rumees, Stewart, Sumner, Thayer, Tipton, Trum- 
bull, Williams, and Wilson—22. 

NAYS—Messrs. Bayard, Buckalew, Cole, Davis, 
Dixon, Doolittle, Edmunds, Ferry, Fessenden, Fow- 
ler, Frelinghuysen, Henderson, Hendricks, Howe, 
Johnson, MeCreery, Morrill of Vermont, Norton, 
Patterson of New Hampshire, Patterson of Tennes- 
see, Ross, Sherman, Sprague, Van Winkle, Vickers, 
and Willey—26. 

_ NOT VOTING—Messrs. Anthony, Grimes, Harlan, 
Saulsbury, Wade, and Yates—6. 


So the amendment of Mr. SUMNER was re- 
jected. 


_Mr. DRAKE moved to amend the resolu- 
tion by striking out all after the word ‘‘that’’ 
and inserting: 


It is the judgment, of the Senafe that under the 
Constitution the Chief Justice presiding over the 
Senate in the pending trial has no privilege of rul- 
ing questions of law arising thereon, but that all 
such questions should be submitted to a decision by 
the Senate alone. 


After debate, 

Mr. DRAKE called for the yeas and nays, 

and they were ordered; and being taken, 
resulted—yeas 20, nays 30; as follows: 
_ YEAS—Messrs. Cameron, Cattell, Chandler, Cole, 
Conkling, Conness, Drake, Ferry, Howard Howe, 
Morgan, Morrill of Maine, Morton, Nye, Ramsey, 
Stewart. Sumner, Thayer, Tipton, and Wilson—20. 

NAY 5—Messrs, Anthony, Bayard, Buckalew, Cor- 
bett, ( ragin, Davis, Dixon, Doolittle, Edmunds, Fes- 
senden, Fowler, Frelinghuysen, Henderson, Hend- 
ricks, Johnson, McCreery, Morrill of Vermont, Nor- 
ton, Patterson of New Hampshire, Patterson of Ten- 
nessce, Pomeroy, Ross, Saulsbury, Sherman, Sprague, 
jramball, Van Winkle, Vickers, Willey, and Wil- 

ams—30, 


NOT VOTING—Messrs. Grimes, Harlan, Wade, 
and Yates—4, 


So the amendment was rejected. 


The —— recurring on the rule proposed 
by Mr. Hennerson, after debate, 

Mr. FERRY called for the yeas and nays, 
and they were ordered; and being taken, re- 
sulted in—yeas 31, nays 19; as follows: 


YEAS—Messrs. Anthony, Bayard, Buckalew, Cam- 
tron, Corbett, Cragin, Davis, Dixon, Doolittle, 
dmunds, Fessenden, Fowler, Frelinghuysen, Hen- 
derson, Hendricks, Johnson, McCreery, Morrill of 
permont, Norton, Patterson of New Hampshire, 
~. tterson of Tennessee, Pomeroy, Ross, Saulsbury, 
Sherman, Sprarue, Trumbull, Van Winkle, Vickers, 
Willey. and Williams—3l. 
C NAYS—Messrs. Cattell, Chandler, Cole, Conkling, 
onness, Drake, Ferry, Howard, Howe, Morgan, 








_ 


Mr. HENDRICKS objected to the recep- 


confer; and he moved that the Senate return 
to the Senate Chamber; which motion was 


agreed to. 








The Senate returned to its Chamber at 
eighteen minutes past six o'clock p. m. 
The CHIEF JUSTICE. 


when it retired, and has directed me to report 


| the rule adopted, which will be read by the 


Secretary. 
The SECRETARY. 
amended, reads: 


The Presiding Officer of the Senate shall direct all 
necessary preparations in the Senate Chamber, and 


The seventh rule, as now 


| the presiding officer on the trial shall direct all the 
forms of proceeding while the Senate are sitting for | 


the purpose of trying an impeachment, and all forms 
during the trial not otherwise specially provided for. 
And the presiding officer on the trial may rule all 
questions of evidence and incidental questions, which 
ruling shall stand as the judgment of the Senate, 
unless some member of the Senate shall ask that a 
formal vote be taken thereon; in which ease it shall 
be submitted to the Senate for decision, or he may, 
at his option, inthe first instance submit any such 
question to a vote of the members of the Senate. 


The CHIEF JUSTICE. 
agers on the part of the House of Represent- 
atives, you will please state your question. 

Mr. Manager BUTLER. Will you spare us 
a moment for consultation? The chairman of 
the Managers is out. 

Mr. TRUMBULL. Mr. President, unless 
the Managers desire that we should continue 
now in session to take immediate action, I 
would propose that the Senate adjourn until 
half past twelve o’clock to-morrow. 

Mr. FERRY and others. The rules fix 
twelve o’clock. 

Mr. TRUMBULL. Very well; until twelve 
o'clock. If the Managers desire to submit any 
particular action at this moment I will with- 
draw the motion; if not, I insist upon it. 

Mr. WILLIAMS. 
rules, as amended, be printed for the use of the 
Senate. 


The CHIEF JUSTICE. 


The question being put, the motion was 
agreed to. 

Mr. TRUMBULL. I nowrenew my motion 
that the Senate, sitting as a court of impeach- 
ment, adjourn. 

Mr. Manager BUTLER. 
to oppose to the motion. 

The CHIEF JUSTICE. Have the counsel 
for the President anything to propose? 

Messrs. StanBERY and Evarrs indicated that 


We have nothing 


| they had not. 


The CHIEF JUSTICE. It is moved that 


| the Senate, sitting as a court of impeachment, 


adjourn until to-morrow at twelve o'clock. 

The motion was agreed to; and the Chief 
Justice declared the Senate, sitting as a court 
of impeachment, adjourned until to-morrow at 
twelve o’clock. 





Wepnespay, April 1, 1868. 

The Chief Justice of the United States en- 
tered the Senate Chamber at five minutes past 
twelve o’clock and took the chair. 

The usual proclamation having been made 
by the Sergeant-at-Arms, 

The Managers of the impeachment on the 
part of the House of Representatives appeared 
and took the seats assigned them. 


The counsel for the respondent also appeared || 


and took their seats. 


Gentlemen Man- | 


I move, first, that the | 


The Senator from | 
Oregon moves that the rules, as amended, be 
| printed for the use of the Senate. 


THE CONGRESSIONAL GLOBE. 


1] 


| 
| 





The Senate has | 
| had under consideration the question before it 
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The presence of the House of Representa- 
| tives was next announced, and the members 
| of the House, as in Committee of the Whole, 
headed by Mr. E. B. Wasuperne, the chairman 
of the committee, accompanied by the Speaker 
. p 

and Clerk, entered the Chamber, and were con- 
ducted to the seats provided for them. 

The CHIEF JUSTICE. The Secretary will 
read the minutes of the last day’s proceedings. 

The Secretary read the Journal of the pro- 
ceedings of the Senate yesterday sitting for 
the trial of the impeachment. 

Mr. SUMNER. Mr. President, I send to 
the Chair an order which is in the nature of a 
correction of the Journal. 

The CHIEF JUSTICE, 
read the order proposed. 

The Secretary read as follows : 

It appearing from the reading of the Journal of 
yesterday that on a question where the Senate were 
equally divided the Chief Justice, presiding on the 
trial of the President, gave a casting vote, it is hereby 
declared that, in the judgment of the Senate, such 
vote was without authority under the Constitution 
of the United States. 

Mr. SUMNER. 
the yeas and nays. 

rhe yeas and nays were ordered; and being 
taken, resulted—yeas 21, nays 27; as follows: 
_ YEAS—Messrs. Cameron, Chandler, Cole, Conk- 
| ling, Conness, Cragin, Drake, Howard, Howe, Mor- 
gan, Morrill of Maine, Morton, Pomeroy, Ramsey, 
Stewart, Sumner, Thayer, Tipton, Trumbull, Wil- 
liams, and Wilson—2l. 

NAYS—Messrs. Anthony, Bayard, Buckalew, Cor- 
| bett, Davis, Dixon, Doolittle, Edmunds, Ferry, Fes- 
senden, Fowler, Frelinghuysen, Grimes, Henderson, 
Hendricks, Johnson, McCreery, Morrill of Vermont, 
Norton, Patterson of New Hampshire, Patterson of 
Tennessee, Ross, Sherman, Sprague, Van Winkle, 
Vickers, and Willey—27. : 

NOT VOTING—Messrs.Cattell, Harlan, Nye, Sauls- 
| bury, Wade, and Yates—6. 

So the proposed order was rejected. 

The CHIEF JUSTICE. Senators, during 
the proceedings yesterday a uestion was sub- 
mitted by the Managers on the part of the 
impeachment in relation to evidence, and that 
geese was objected to by the counsel for the 

’resident. The Managers will now please to 
submit that question in writing. 

Mr. Manager ButLer presented the ques- 
tion in writing at the Seeretary’s desk. 

The CHIEF JUSTICE. The Secretary will 
read the question. 

The Secretary read the Showing 
a to be put to the witness, \ 

URLEIGH: 

** You said yesterday, in answer to my question, that 
you had aconversation with General Lorenzo Thomas 
on the evening of the 2Ist of February last. State if 
he said anything as to the means by which he in- 
tended to obtain, or was directed by the President 
to obtain, possession of the War Department? Lf so, 
state all he said as nearly as you can.” 


Mr. STANBERY. We object, Mr. Chief 
Justice. 


The CHIEF JUSTICE. 


The Secretary will 


On that question I ask for 


question 
ALTER A. 





Do you desire to 

| make any observations to the court? 

| Mr. STANBERY. We do, sir. 

| The CHIEF JUSTICE. The question will 

| be submitted to the Senate. 

Mr. HOWARD. What is the question? 

I The CHIEF JUSTICE. The Secretary will 
read the question again. 

| The Secretary again read the question. 

| Mr. FRELINGHUYSEN. Mr. President, 

| I desire to submit a question. 

| The CHIEF JUSTICE. The Secretary will 

| read the question submitted by the Senator 

| from New Jersey [Mr. Frecincuvysen]) to the 

| Managers. 

The Secretary read as follows: 


Do the Managers intend to connect the conversa- 
| tion between the witness and General Thomas with 
| the respondent? 


The CHIEF JUSTICE. Are the Managers 
| prepared to reply to the question? 

Mr. Manager BUTLER. Mr. President, if 
| the point is to be argued, with the leave of the 
| Senate we will endeavor to answer that ques- 
| tion in the argument. 

The CHIEF JUSTICE. Itisto be argued. 
| The honorable Manager will proceed, if he 
| desires. 

Mr. STANBERY. We do not hear the 


| answer. 


| 
' 
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Mr. Manager BUTLER. ‘The answer is, 
Mr. President, if you will allow me to repeat 
it, that, as | understand, the point raised is to 


be argued on the one side and the other, we | 
will endeavor to answer the question submitted | 


by the Senator from New Jersey in the course | 


of our argument, 


Mr. TRUMBULL. Mr. President, I should 


like to hear the question read again, as I think | 


the answer to the inquiry of the Senator from 
New Jersey is in the question propounded by 
the Managers, as I heard it. 

The CHLEF JUSTICE, 
read the question again. 
give their attention. 

The Secretary again read the question of 
Mr. Manager Bur.Ler. 

The CHIEF JUSTICE, Do the Managers 
propose to answer the question of the Senator 
from New Jersey? 

Mr. Manager BUTLER. If there is to be 
no argument, Mr. President, [ will answer the 
question proposed, If there is to be an argu- 
ment on the part of the counsel for the Presi- 
dent, we propose, asa more convenient method, 


to answer the question in the course of our 


argament, because otherwise we might have to 
make an argument now. I can say that we do 
propose to connect the respondent with this 
testimony. 
The CHIEF JUSTICE. Senators 
Mr. STANBERY. Is it in order now, Mr. 
Chief Justice, for us to argue the question ? 
The CHIEF JUSTICE. If i 





ate, they may do so. 

Mr. STANBERY. Mr. Chief Justice and 
Senators, we have at length reached the domain 
of law; we are no longer to argue questions 
of mere form or modes of procedure, but have 


The Secretary will | 
Senators will please | 








come at last to a distinct legal question, proper | 
to be argued by lawyers and to be considered | 


by lawyers. 
The question now, Mr. Chief Justice and 


Senators, is, whether any foundation is laid, | 


either in the articles or in any testimony yet 
given, why the declarations of General Thomas 


should be used in evidence against the Presi- | 


dent. General Thomas is not on trial; it is 
the President, the President alone, and the 
testimony to be offered must be testimony that 


is binding upon him or admissible against him. || 


It is agreed that the President was not pres- 
ent on the evening of the 2lst of February, 
when General Thomas made these declara- 
tions. They were made in his absence. He 
had no Opportunity of hearing them or contra- 
dicting them. If they are to be used against 
him, it is because they were uttered by some 
one speaking for him, who was authorized by 
him to make these declarations of his inten- 
tions and his purposes. 

Now, first of all, what foundation is laid why 
the declarations of General Thomas as to what 
he intended to do, or what the President had 


authorized him to do, should be given in evi- | 


dence against the President? It will be seen 
that by the first article the offense charged 
against the President is that he issued a cer- 
tain order to Mr. Stanton for his removal ; or- 
dering his removal, and adding that General 
Thomas was authorized to receive from him a 
transfer of the books, papers, records, and 
oer? in the Department. Now, the of- 
ense laid in that article is not as to anything 
that was done under it, but simply that in 
itself the mere issuing of that order is the 
yravamen of the offense charged. So much 
for the first article. 

What is the second? That on the same day, 
the 2ist of February, 1868, the Presidentissued 
a letter of authority to General Thomas, and 
the gravamen there is the issuing of that letter 
vf authority, not anything done under it. 

What next? The third article goes upon 
the same letter of authority, and shingia the 
issuing of it to be an offense with intention to 
violate a certain statute. 

Then we come to the fourth article, which 
charges a conspiracy. Senators will observe 





| 1866. 
Now, what proof has yet been made under || 
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charged is issuing certain orders, nothing be- 
yond, as in violation either of the Constitution 


or of the act called the tenure-of-oflice act. | 
But by the fourth article the Managers proceed | 


to charge us with an entirely new offense 


against a totally different statute, and that is | 
a conspiracy between General Thomas and the 


President and other persons unknown, by 
**force’’ in one article, ** by intimidation and 
threats’’ in another, to hinder and prevent Mr. 
Stanton from holding the office of Secretary 


of War, and that in pursuance of that conspir- | 


acy certain acts were done which are not 
named, with intent to violate the conspiracy 


' act of July, 1861. 
These are the only charges that have any | 


relevancy to the question which is now put. I 


need not refer to the other articles, in which || 


offenses are charged against the President 
arising out of his declarations to General Em- 


| ory, the speeches made, one at the Executive 


Mansion in August, 1866, another at Cleve- 
land on the 8d day of September, 1866, and 
another at St. Louis on the &th of September, 
For the present they are out of the way. 


the first eight articles? The proof is simply, 
so far as this question is concerned, the pro- 
duction in evidence of the orders themselves. 
There they are to speak for themselves. As 


yet we have not had one particle of proof of 


what was said by the President, either before 


|, or after he gave those orders or at the time 
1e counsel 
desire to submit any observations to the Sen- | 


that he gave those orders—not one word. 
The only foundation now laid for the intro- 
duction of this testimony is the production of 
the orders themselves. The attempt made 
here is, by the declarations of General Thomas, 


' to show with what intent the President issued 
those orders; not by producing him’ here to || 


testify what the President told ‘him, but with- 
out having him sworn at all, to bind the Pres- 


ident by his declarations not made under oath; | 
made without the possibility of cross-examin- | 
ation or contradiction by the President himself; | 


made as though they are made by the authority 
of the President. 

Now, Senators, what foundation is laid to 
show such authority, given by the President to 
General Thomas, to speak for him as to his 
intent, or even as to General Thomas'’s intent, 
which is quite another question. 
find the foundation in the orders themselves, 
for as yet you have no other place to look for 
it. Now, whatare these orders? That issned 
to General Thomas is the most material one; 
but, that I may take the whole, I will read also 
that issued and directed to Mr. Stanton him- 
self. He says to Mr. Stanton, by his order of 


February 21, 1868: 


“Sir: By virtue of the power and authority vested 
in me as President by the Constitution and laws of 
the United States you are hereby removed from 
office as Secretary for the Department of War, and 


| your functions as such will terminate upon receipt 


of this communication. 

‘You will transfer to Brevet Major General Lo- 
renzo ‘Thomas, Adjutant General of the Army, who 
has this day been authorized and empowered to act 
as Secretary of War ad interim, all records, books, 
papers, and other public property now in your 
custody and charge.”’ 

So much for that. Then the order to Gen- 
eral Thomas of the same day is: 

Sir: Hon. Edwin M. Stanton having been this 
day removed from office as Secretary for the Depart- 
ment of War, you are hereby authorized and em- 
powered to act as Seeretary of War ad interim, and 
will immediately enter upon the discharge of the 
duties pertaining to that office. 

Mr. Stanton has been instructed to transfer to you 
all the reeords, books, papers, and other public prop- 
erty now in his custody and charge, : 

Respectfully, yours, ANDREW JOHNSON, 
To Brevet Major General Lorenzo Tuomas, Adjutant 

General United States Army, Washington, D. CU. 


There they are; they speak for themselves, 
orders made by the President to two of his 
subordinates; an order directing one of them 
to vacate his oflice and to transfer the books 
and public property in his possession to another 
party, and the order to that other party to take 
possession of the otlice, receive a transfer of 
the books, and act as Secretary of War ad 
interim. Gentlemen, does that make them 


that in the three first articles the evidence || conspirators? Is that proof of a conspiracy 


You must | 











or tending to have a conspiracy? 

make General Thomas an agent of the Presi. 
dent in such a sense as that the President ig t, 
be bound by everything he says and everythin 

he does even within the scope of his omnaert 
If it makes him his agent, does this letter of 
authority, this written authority, authorize him 
to do anything but that which he is commanded 
to do—go there and demand possession, go 
there and receive a transfer from the person ? 
Does it authorize him to use force? Doeg it 
authorize him to go beyond the letter and the 
meaning of the authority which is given him? 
Not atall. 

Now, in the first place, it must be either on 
the footing of a conspiracy between Genera] 
| Thomas and the President or upon the footing 
of a direct agency, in which the President js 
the principal and General Thomas is the agent, 
thatthe declarations of General Thomas, either 
as coconspirator or as agent of a principal, 
acting within his authority, are to be admitted 
| in evidence. I do not know any other ground 
upon which the learned Managers can place 
| the admissibility of this hearsay declaration, 
| not under oath, by a party not on the record 


— 
ee 


Does that 


‘| I agree that when a proper foundation js 
| laid by proof of a conspiracy in which A, B, 
| and C are concerned then the declarations of 
| any one of the conspirators, made while the 
conspiracy is in process, made, too, in further. 
ance of the conspiracy, not outside of it, not 
in reference to any other unlawful act, but in 

reference to the very unlawful act agreed upon, 
| may be admitted. I concede that, under these 
| circumstances, the declaration of any one con- 
spirator binds all his fellows, although made 
in their absense. So, too, I agree, Senators, 
that when an agency is established, either by 
parol proof or by writing—and when established 
|| by writing that is the measure of the agency, 
| and you cannot extend it by parol proof— 
when an agency is constituted either by parol 
proof or by writing to do a certain thing, the 
acts, and, under certain circumstances, the 
declarations of the agent, made in performance 
of that authority, not outside of it, but in per- 
formance of it, bind the principal. 

Now, I ask this honorable court where is 
there any evidence yet establishing anything 
like a conspiracy between the President and 
General Thomas? Where is there any proof 
| yet establishing any agency between General 
| ‘Thomas and the President, in which the Presi- 
dent was principal and General Thomas the 
agent, save this letter of authority? I do not 
admit that this letter of authority constitutes 
the relation of principal and agent atall. | 
do not admit that the President is to be bound 
by any declarations made by General ‘Thomas 
on the footing wat he is agent of the Presi- 
dent; butif he were, if this werea case strictly 
of principal and agent, then I say this letter of 
authority gives no authority to General ‘Thomas 
to bind his principal beyond the express 
authority so given. 

The object of this proof, as we are told by 
the learned Manager, is to show that General 
| Thomas declared that it was his intention and 
the intention of the President, in executing that 
authority, to use force, intimidation, and 
threats. Does the authority authorize any- 
thing of that sort, even if it werea case of prin- 
cipal and agent? Suppose a principal gives 
authority to his agent to go and take possession 
of a house of his in the occupation of a tenant, 
and to receive from that tenant the delivery of 
the house; does it authorize the agent to go 
there manu forti to commit an assault and bat- 
tery upon the tenant, to drive him out vi ¢ 
| armis, or even scarcely to use the mollifer 
'manus? I submit not. Is the principal tobe 
made a criminal by the act of his agent acting 
simply under an authority which purports 
only to give a right of peaceable possession 
anh of surrender by the consent of the party 10 
possession? Is the principal to be bound by 
any excess of authority used by his agent 12 
executing it; oris he, when the authority 1s 10 

writing and does not authorize force to be 
| bound by the declarations of the agent that 
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for » will be used? Which of us would ever be | 
‘orce Wi 


afe in giving any authority to an agent if we 
sate ! son * . ye ‘ 
to be submitted to consequences like these? 


” Bat Senators, thisis not a question of prin- 
nal and agent. What, 1 pray you, has the 

p esident done that heis held to be a conspira- 

tor or as & principal giving unlawful authority | 


-roanagent? Does the President appoint Gen- 
wea! Thomas his agent in any individual capa- 
~~ totake possession of an office that belonged 
im or of books and papers that were his 


to hat < ’ . . 
property ? Notat all. What is the nature of 


‘iis order? It is, according to the accustomed | 


formula, the designation of an officer, an officer 
a ready known to the law, to do what? To 
exercise a public duty, to perform the duties 
of apublic oflice. 1s the person thusappointed 
hy the President his agent? 


When he accepts | 


his appointment does he act only under the | 


‘ystructions of the principal, and is he the 
azent of the principal to carry out a private 
to perform a private duty? 


| irppose or 
He at once becomes an officer of 


tainly not. 


Cer- | 


the law, with liabilities himself as a public 


ollicer, liable to removal, liable to impeach- 
ment, liable to indictment and prosecution for 
wiything which he may do in violation of his 
duties as a publie officer. 

Are all the officers of the United States who 
have been appointed just in this way the agents 
ofthe President? Whenthe President gives a 
commission, either a permanent one or a tem- 
porary one, to fill a vacaney or to fill an oflice 
during a disability, are the persons so desig- 
nated and appointed his agents, and is he 
bound by everything they do? If they take a 
bribe, is it a bribe to him? If they commit an 
assault and battery, is it an assault and battery 
committed by him? If they exceed their au- 
thority, does he become liable? Notatall. If 
third persons are injured by them in the exer- 
cise of the power which he has given, may 
those third persons go back upon the Presi- 
dent as the responsible party under the prin- 
ciple respondeat superior ? 

rhere isno idea of principal and agent here ; 
it is the case of one public officer giving orders 
to another public officer. He clothes him, not 
with his authority, but with the authority of the 
law, and the public officer so appointed stands 
under an obligation of oath, not to the princi- 
pal, not to the President, but to the law itself ; 
and if he does any act which injures a third 
person, or which violates any law, it is be that 
is responsible, not the President who has ap- 
pointed him, 

Senators, it 


seems to us that these con- 


clusions are inevitable. I shall scarcely trouble | 
this honorable court, made up so largely of | 


lawyers of the greatest eminence, with the 
citation of authorities upon a point so clear as 
this. I understand the learned Managers to 
say that they expect hereafter to connect the 
President with these declarations of General 
Thomas. 

Mr. Manager BUTLER. 
use the word ‘‘ hereafter.’’ 

Mr. STANBERY. Does the learned Man- 
ager say that he has heretofore done it? 

Mr. Manager BUTLER. Lonly say now that 
I did not say ‘‘ hereatter.”’ 

Mr. STANBERY. Youexpect to do it, not 
that you have done it? I do not want to criti- 
cise the language of the gentleman nor to have 
mine criticised. What! understood the gen- 


I believe I did not || 


tleman to say, in answer to the question put by | 


& Senator, was that he did expect to show a 
connection. If he did not mean that he meant 
hothing; or he meant one thing and said an- 
other. It was to meet the objection that as yet 
you have laid no foundation that the question 
Was put to the learned Manager ‘‘do you ex- 
pect to lay a foundation ;’’ and the answer was 
11 the affirmative. Drawn out after one or two 
repetitions of the question, the honorable Man- 
ager tells us they expect to lay the foundation. 
Is that enough for the introduction of evidence 


Which prima Jacie is inadmissible? Is that 
enough? It is not enough. 


agree that there are exceptions in cases of | 


Couspiracy, and, perhaps, of agency, to the 
SUPPLEMENT—9. 
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necessity of the introduction of preliminary 
proof, laying the foundation betore witnesses 
are called to state the declarations of a co- 
conspifator or of anagent. ‘They are extreme 
cases and so put in the books, but no such ex- 
treme case is shown here. But we have heard 
no reason why we must in this case reverse the 
order of testimony and go into that which is 
prima facie inadmissible under the assurance 
that a foundation is hereafter to be laid. 
What prevents the gentlemen from laying 
that foundation? What prevents them from 
showing a conspiracy in the first place? What 


prevents them from showing instructions out- 


side of this letter of authority to use force, 
intimidation, or threats? What reason is 
there? None whatever is stated. Isit a mat- 
ter merely at the option of counsel in the intro- 
duction of testimony to begin at the wrong 
end, to introduce what is clearly inadmissible 
without a foundation, and to say ** We will give 
youthe superstructure first and the foundation 
last?’’ Does that le merely in the option of 
counsel? Was such athing as that ever heard ? 
None have ever heard it; and I say, and such 
are the authorities, that it must be an extreme 
case, founded upon direct assurance upon the 
professional honor of counsel, before a court 
will allow testimony prima facie inadmissible 
to be admitted under the statement that here- 
after a proper foundation will be laid. 

Mr. Manager BUTLER. Mr. President, | 
must ask that the usual rule shall be enforced 
here ; that if any authorities are to be cited by 
the counsel for the President they must be 


| cited in their opening, so that we can have 


opportunity to reply to them, and not after I 
have replied have authorities cited. 
are none | will go on. 

The CHIEF JUSTICE. 
doubted rule. 


Mr. STANBERY. 


Such is the un- 


the production of authorities. 
Mr. Manager BUTLER. Mr. President and 
Senators, the gravity of the question presented, 


being more than the mere decision of a given | 


interrogatory, has induced the President’s 
counsel to argue it at length, they seeing that 
largely upon this question and the testimony 
adduced under it upon one of the articles of 
this impeachment the fate of their client may 
depend. It is a grave question, and therefore 
I must ask the attention of the Senate and the 
presiding oflicer, as well as | may, to some 
considerations which determine it in my mind. 

But before I do so I pray leave to sketch the 
exact status of the case up to the point at which 
the question is produced; and I may say—I 
trust without offense—tirat the learned counsel 
for the President has entirely ignored that 
status. I take for the evidence of it the prop- 
ositions put forwardin the answer of the Pres- 
ident, the papers that have been already ad- 
duced, and the testimony, so far as we have 
gone. It appears, then, that on or about the 
12th day of August last past, possibly before 


If there | 


I think, Mr. Chief Jus- || 
tice, I will allow this question to stand without || 


| the President conceived the idea of removing | 


Edwin M. Stanton from office at all hazards, | 


claiming the power and right to do so against | 
| the provisions of the act known as the tenure 
of civil oflice act, he undertook to suspend him || 


under that act. Therefore the decision of this 
question, in one of its aspects, will decide the 
great question here at issue this hour. Is that 
act, up to this time, to be treated as a law of the 
land, as an act of Congress valid and not to be 


infringed by any executive officer whatever? | 


Because, if it isa law, then the President ad- 


| mits that he undertook to remove Mr. Stanton 


in violation of that law, and that he issued the 
order to General Thomas for that purpose, and 
only to violate it; and his palliation 1s that he 


| meant to make a case for judicial decision, but 
' to do so he intended to issue the order to Mr. 


Thomas, and Thomas was, under it, to act in 
violation of the provisions of that act. Am I 
not right upon this proposition ? 

That being so, then we have him on his part 
intending to violate the law; we have him, 
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we have him then calling to his aid, to carry 
out the violation of that law, an officer of the 
Army. 

Now, in the light of that position, what is 
the next thing we find? We tind that he issues 
an order to Lorenzo Thomas to take possession 
of the War Department. ‘The learned counsel 
for the President says that that is an order in 
theusualform. Itakeissue withhim. There 
are certain ear-marks about that order which 
show that it was not inthe usual form. It has 
in it words of imperative command. It is not 
simply, ‘‘you are authorized and empowered 
to take possession of the War Department ;”’ 
but it is ‘‘you will immediately’’—all other 
things being laid aside, at once, whatever may 
oppose—** you will immediately enter upon the 
discharge of the duties of that oflice.’’ 

Now, we must take another thing which 
appears in this case beyond all possibility of 


| ecavil, and that is, that the President knew at 


that time that Mr. Stanton from the first, to 
wit, on the 12th of August last, claimed the 
right not to be put out of that ollice, and when 
he went out he notified the President solemnly 
thahe only went out in obedience to superior 
force. To get him out, the President author- 
ized to take possession the General of the 
Army of the United States; and that, for all 
legal purposes and for all actual purposes, was 
equivalent to using the force of the whole Army 
of the United States to take possession of that 
ollice, because if the General of the Army 
thought that the order was legal, he, onan 


| the orders of his superior, when he was ordere« 


| his office at first to superior force ; 


to take possession by force, had a right to use 
the whole Army of the United States to enforce 
the President’s order. Therefore, the Presi- 
dent was notified that Mr. Stanton only yielded 
and so he 
did wisely and patriotically, because if he had 
not yielded, a collision might have been 
brought which would have raised a civil war, 
which in the language of the late rebels and 
General Thomas, is an ‘‘ onpleasantuess’’ be- 
tween loyal and rebel men. ° 

The President knew that Mr. Stanton at 
first said, ‘I will only yield this oflice to 
superior foree.’’ Then Mr. Stanton having 
thus yielded it, the General of the Army took 
possession, and on the action of the Senate the 
General vacated it in obedience to the high 
behest of the Senate, and Mr. Stanton was 
reinstated in itin obedience to the high behest 
of the Senate, and being there he was still 
more fortified in his position than at first. 
If he would not yield it except to superior 
force on the 12th of August, 1867, do you be- 
lieve, Senators, is any man so besotted as to 


| believe that the President did not know that 


Mr. Stanton, so reinstated, so fortified, meant 
to hold the oftice against everything but force ? 
The President had been notified that Stanton 
yielded only to the General of the Army; wield- 


| ing superior force he had seen Stanton put 


back by the high authority of the Senate ; he 
had seen Stanton sustained by a vote of the 
Senate, declaring that the attempt to remove 
him was illegal and unconstitutional; and 
then, for the purpose of bringing this to an 


| issue, the President of the United States is- 


sued his order to General Thomas, another 
officer of the Army, ‘* You will immediately 
enter upon the discharge of the duties of the 
War Office.’”’ What then? He had come to 
the conclusion to violate the law and take 
possession of the War Office ; he had cometo 
the conclusion to do that against the law and 
in violation of the law; he had sent for 


| Thomas, and Thomas had agreed with him to 


do that by some means if the President would 
give him the erder, and thus we have the 
agreement between two minds to do an un- 
lawful act; and that, I believe, isthe definition, 
of a conspiracy all over the world. 

Let me restate this. You have the determina- 
tionon the part of the President to do what had 
been declared to be, and is, an unlawful act; 
you have Thomas consenting; and you have 
therefore an agreement of two minds to do an 


then, issuing an order in violatien of the law; || unlawful act; and that makes @ Conspiracy, 80 
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far as I understand the law of conspiracy. So 
that upon that conspiracy we should rest this 
evidence under article seven, which alleges 
that— 


“Andrew Johnson” * * * ® “didunlaw- 
fully conspire with one Lorenzo Thomas, with intent 
unlawfully to seize, take, and possess the property 
of the United States in the Department of War in 
the custody and charge of Kdwin M. Stanton.” 

And also under article five, which alleges a 
like unlawful conspiracy not alleging that in- 
tent. 

Then there is another ground upon which 
this evidence is admissible, and that is upon 
the ground of principal and agent. Let us, if 
you please, examine that ground for a few mo- 
ments. The President claims by his answer 
here that every Secretary, every Attorney Gen- 
eral, every executive oflicer of this Govern- 
ment exists by his will, upon his breath only ; 
that they are all his servants only, and are re- 
sponsible to him alone, not to the Senate or 
Congress or either branch of Congress; and 
he may remove them for such cause as he 
chooses; he appoints them forsuch cause as he 
chooses; ané he claims this right to be illimit- 
able and uncontrollable, and he says in*his 
message to you of December 12, 1867, that if 
any one of his Secretaries had said to him that 
he would not agree with him upon the uncon- 
stitutionality of the act of March 2, 1867, he 
would have turned him out at once. All this 
had passed into history, and Mr. Thomas knew 
that as well as anybody else. 
is the position and duties of a Secretary of 
War, whether ad interim or permanent? It 
is that he— 

“Shall perform and execute such duties as shall 


from time to time be enjoined on or intrusted to him | 


by the Presids nt of the United States agreeably to 
the Censtitution’’— 

Intrusted to him agreeably to the Constitu- 
tion. 

‘Relative to military commissions, or to the land 
or naval forces, ships, or warlike stores of the United 
States, or such other matters respecting military or 


naval affairs as the President of the United States | 
shallassign tothe said Department,” * * * */| 
“and that the said principal officer shall conduct the || 


business of the said Department in such manner as 
the President of the United States shall from time 
to time order or instruct.” 


Therefore, his commission is to do precisely 
as the President desires him to do about any- 
thing that pertains to the War Office, and he 
stands, then, as the agent of the principal—to 
do what? He was authorized by the President 
to obtain possession of the War Office. Was 
he authorized to do anything else that we hear 
of up to that time? No. He was to obtain 
possession of the oflice. Now, what do we 
propose to show by this evidence? Having 
shown that ‘Thomas was authorized to obtain 
possession of the otlice; having shown that he 
Pad agreed with the President to obtain it; 
having put in testimony that the two stood to- 
gether in the pursuit of one common object, 
the President wanting Thomas to get in, and 


Now, then,what | 








Thomas wanting to get in, and both agreeing | 


and converting means together to get in, the | 


question is whether, under every rule of law, 
we are not permitted to show the acts and 
declarations, however naked these declarations 
may be, of either of these two parties about 
the common object? And the very question 
presupposes that we are only to ask the declar- 
ations of Thomas about the common object. 


But the case does not quite stop here, because | 


we shall show that Thomas was then talking 


about to execute the common purpose. We | 
2° i 
yas a friend to 


asked Mr. Burveicu if he 
(ieneral Thomas; he said yes; if they were 
intimate? yes; accustomed to visit backward 
and forward? yes. 
already told you that Mr. BuRLEIGH was a friend 
of the President. There needed somebody to 
aid in this enterprise; some moral support was 
wanted in this enterprise; and we propose to 


show that General Thomas was endeavoring to | 


get one of the members of the House of Kep- 
resentafives to support him in the enterprise, 
and was laying out the plan, and that he asked 


him to go with him the next morning and aid | 


him in the enterprise, and be there aiding and 


Governor Mooruneap has | 
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abetting in the enterprise. Such is the testi- 
mony we propose to show, and that is one way 
in which we propose to connect the President 
with the joint enterprise. Such is the exact 
condition of things. 

Now, having shown a common object, 
whether a lawful or unlawful one would 
make no difference as to this point; but, as | 
contend, a common, unlawful object, and hav- 
ing shown the two parties agreeing upon one 
thing, having shown the authority of one to 


the other to do an act, can we not put in the | 


declarations of both parties in regard to that 
act? Do not the acts of one become the acts 
of the other? ‘Take the testimony we put in 
yesterday. Why did not my learned friends 
object to what Thomas said to Mr. Stanton 
when he demanded the War Otlice? The 
President was not there. To use the argu- 
ments of the learned counsel for the President, 


Thomas was not upon oath; he was acting in || 


the President’s absence. Why should we put 
in the act of Thomas there yesterday? It was 
because he was doing in relatien to the thing 
itself. 

Mr. STANBERY. 
authority. 

Mr. Manager BUTLER. Ah! that was 
within the authority. How was it within the 
authority? It was within the authority because 
the President had commanded him to take 
possession. Now, then, I want to show the 
means by which he was to take possession. 
How was that to be done? Why, they say 
(and only the gravity of the occasion prevents 
me from believing it a stupendous joke) we 
should show what he said by calling Thomas. 
On the trial of one conspirator call the other 
to show the conspiracy ! 
in any court upon any question whatever, ex- 


That was within the 


| cept one conspirator turns State’s evidence or 


king’s evidence, as it is called ? and Thomas, 
I believe, is not quite bad enough to do that 
yet. It was never done by intelligent counsel. 

These, then, are the foundations on which 
we stand. Now, what are the authorities for 
receiving these declarations? I hold in my 
hand Roscoe’s Criminal Evidence, and I pro- 
pose to cite it upon this point: that we are not 
bound to put in all our evidence at once, and 
that, by the very acts and declarations of the 
conspirators themselves, we may prove the 
conspiracy: 

I read from page 390: 

“The rulessays Mr. Starkiec, that one man isnot to 
be affected by the acts and declarations of astranger, 
rests on the principles of the purest justice ’— 


‘* Acts and declarations of a stranger,’’ you 


| will observe— 


‘and although the courts, in eases of conspiracy, 
have, out of convenience, and on account of the difli- 
culty in otherwise proving the guilt of the parties, 
admitted the acts and declarations of strangers to be 
given in evidence, in order to establish the fact of a 


| conspiracy, it is to be remembered that this is an | 


inversion of the usual order, for the sake of conven- 


| ience, and that such evidence is, in the result, mate- 


rial so far only as the assent of the accused to what 
has been done by others is proved.”—2 Stark. Ev., 
235, second edition. 

‘It has since been held that the prosecutor may 
either prove the conspiracy which renders the acts 
of the conspirators admissible in evidence, or he may 
prove the acts of the different persons, and thus 
prove the conspiracy.” 


And we have attempted to prove the con- 


| spiracy in the same way. 


Again, the authority says: 

“Where, therefore, a party met, which was joined 
by the prisoner the next day, it was held, that di- 
rections given by one of the party on the day of their 


| meeting, as to where they were to go, and for what 


purpose, were admissible, and the case was said to 
tall within Rex vs. Hunt, 3 B., and Ald., 566, where 
evidence of drilling at a different place two days 
before, and hissing an obnoxious person, was held 
receivable.” 


The answer of the learned counsel to the 


| anthority would be to say, ‘* those were acts.”’ 


lagree; but declarations simply may be proof 

of such conspiracy. Now, then, if the Senate 

believe that we have shown any common pur- 

ose, which is all that is necessary, between the 

President and Thomas, then this authority 
oe 


which we find on page 393 is in point: 


“The cases in which after the existence of a con- 
spiracy is established, and the particular defendants 


Was that ever done | 





| of six months.’ 


| purpose, and that was to oppress the party 
| injured by keeping him locked up and puttin 


| others, : 
| the case I need only say that if the law were nots 





| only a hundred times stronger ? 


have been proved to have been parties to it, the acer 
or declarations of other conspirators may be giy,. 
in evidence against them. have already been co, 
sidered (vide ante, pp. 76-80.) It seems to m ie 
difference as to the admissibility of this eyjq. 
whether the other conspirators be indicted 
or tried or not; forthe making of them codes, 
ants would give no additional strength to thei; 
larations as against others.” 

That authority answers the argument of , 
learned counsel for the defendant whey 
says Thomas is not here on trial. No: 
his conspirator is, his master is, his princi 
is, and the fact that he is not present malo 
no difference on the question of evidence, ‘[), 
evidence is admissible because of the nm, 
agreement. 

To show that this doctrine stands upon the 
same ground, as well in civil cases as in erjyp. 
inal, | refer next to 2 Carrington and Payye 
p. 232. This was an action of false imprison. 
ment against three certain defendants: 

** The plaintiff's counsel wished to give in evidene 
that several weeks atier all the defendants | 
locked the plaintiff up in the cage, the detenday; 
Court, said, *I will take care that neither of (4; 
Wrights shall have a bed to lie on before the ey, 
At the time this Was said the other 
defendants were not present,” 

These three men liad engaged in locking 4 
man up in jail, and weeks afterward one 
the defendants made a declaration as to }js 


iLual 


ALY 


him to bodily inconvenience. 


“Jervis, for the defendants, objected that this dec. 
laration of the defendant, Court, ought not to | 
received in evidence, because it was made in thy 
absence of the other defendants.” 

* * a * * * &* * * x 

‘Garrow, b.—I am of opinion that this declara- 
tion of the defendant, Court, is evidence. It is 1 
cessary that the plaintiff should connect all the 
defendants as joint trespassers in the fact of impris- 
onment; and, havingdone so, | must receive in evi- 
dence anything that either of the defendants sail 
relative to the trespass, though in the absence of the 
So much as to the law. On the hardship oi 
a man going todo another an injury might procla : 
his malice in the market-place and yet shut out ey; 
dence of such malice from the consideration of the 
jury by only associating himself in the transac: 
with other persons a shade less guilty than himse 
and persons may always avoid the declarations of | 
malice of their codetendants operating | against 
them by taking care not to be concerned in the doing 
of things which they cannot afterward justity.” 

Is not this case precisely in point with ours, 
But | may v 
answered that that is an English case. Well, 
I have here a United States case, the case o! 
the United States vs. Gooding, 12 Wheaton; | 
shall read from pages 469 and 470, Let m 
state the case. One Gooding had fitted out at 
Baltimore aslaver called the General Winder— 
and I may say, in passing, a very proper nau 
for it—and having fitted her out he sent her to 
the West Indies, and there being at the West 
Indies, before she started on her voyage to 


| Africa, the captain undertook to tell a wituess 


on what voyage she was going, where she Was 
bound ; the evidence offered being: 


“That he, Captain Coit, was at St. Thomas whil 
the General Winder was at that island, in September, 
1824, and was frequently on board the vessel at that 
time; that Captain Hill, the master of the vessel, 
then and there proposed to the witness to engage on 
board the General Winder as mate for the voyage 
then in progress, and described the same to he avos- 
age to the coast of Africa for slaves, and thence back 
to Trinidad de Cuba; that he offered to the witness 
seventy dollars per wonth, and five dollars per hea 
for every prime slave which should be brought t 
Cuba; that on the witness inquiring who would se 


| the crew paid in theevent of adisaster attending (i 
| voyage, Captain Hill replied, ‘Uncle John,’ mean- 
| ing (as the witness understood) John Gooding, the 
| defendant.” 


The defendant being in Baltimore at tha! 
time. ‘The first point taken in this case wa 
that the act of hiring a man to be a mate Wis 
in the scope of his authority ; and the secou 
point was that telling who would pay him was 


| a declaration of one of the principals, of ove 


of the conspirators, if you please, of one par!) 
engaged in a joint transaction with the other. 
Upon that the court say: 


* Those declarations and explanations are as muc) 
within the scope of the authority as the act of hirtts 
itself. Our opinion of the admissibility of this ev) 
dence proceeds upon the ground that these were bo" 
the naked declarations of the master, unaccompanl! 
with his acts in that capacity, but declarations 
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led with proceedings for the objects of the voy- 
ana while it w: as in progress. Wegive no opinion 
» the point whether mere declarations 
ur circumstances Would have been admissible.’ 


eoup 
age, ! 
ul 


Now. let us see the condition of General 
Thomas. He had been on the 21st of Febru- 
edt red to take posse ssion ‘imme diate we 

rh He had gone toa friend of his, Mr. 
rion, and wanted him to aid him in this 
ect. He was hiring a mate, if you please, 

» that voyage, precisely within the case of 
Gooding. He was wanting somebody to aid 
him: onl he thereupon describes to Bu RLEIGH 
) voyage; that it was to be a slaver’s voyage ; 


the 
what he was to pay; how it was to be received ; 
how he was to seize the slave; or, in other 


words, how he is to seize the War Department ; 
and we offer to put these things in evidence by 
jis declarations. 

: | have but one authority more, and I will 


cease troubling the Senate upon this point. I 


! 


| 


under 


ad from 8 Greenleaf on Evidence, section | 


ninety three: 


‘The evidence in proof of a conspiracy will gen- 


from the nature of the ease, be ‘circumstan- 
tial’ Though the common design is the essence of 
o charge, it is not necessary to prove that the de- 
dants came together and actually agreed in terms 
+> have that design and to pursue it by common 
eans. Ifitbe proved that the defendants pursued 
by their acts the same object, olten by the same 
megns, one performing one part and another another 
nart of the same, so as to complete it with a view to 
the attainment of that same object, the jury will be 
satified in the conclusion that they were eugaged in 

ai conspiracy to effect that object. 


erally, 


Almost in the language of this authority the 
object was to get the War Department at all 
hazards. That is agreed; that is in the Presi- 
dent's answer. It is there said to be a high 
constitutional prerogative to do it! ‘They had 
been notified that "Stanton would hold it by 
force, as, thank God, up to this hour, he has 
held it against these conspirators; and being 
notified that he would not deliver it except to 
force, they then started out to devise ways and 
means, and we shall show you, and by these very 
conversations with this very person, Thomas de- 
clared that if he had not been arrested by the 

itervention of the courts he would have used 
force on the morning when he 
has been shown. 

Now, are we, upon the trial of this issue, to 
be told that the President of the United States 
can employ men to go to do this, that, and the 
other, which is illegal, admitted to be illegal, 
iuless the law is unconstitutional, and then 
turn back upon us and say, ‘‘Oh, you cannot 
put in what my agents said while they were 
pursuing this thing, while they were getting 

ether means to execute my will.’’ Let me 
illustrate fora moment. ‘This is only to Bur- 
LEIGH. Suppose ‘Thomas had gone to get the 
commander of this department, General EKm- 
ory, with his forces. Suppose he had said to 
lim, “*l want you to come to-morrow to aid 
meand see me iake this Department by foree,”’ 
could we not put that in? Is this objected to 
because he only asked Mr. Burteicu? If he 
kept asking men enough to go with him he would 
have had enough, as he thought he had, until 
the hand of the law was laid upon him. ‘There- 
lore | respectfully answer the question put by 
the learned Senator that we have connected and 
do expect to connect the President with this 
by aseries of acts, aseries of declarations, a 
series Of Operatipns which will leave no doubt 
on the mind of auy Senator what this purpose 
was. But we claim, further, that there is no 
doubt upon any man’s mind what the purpose 
Was at that hour. 

i desire, in closing, simply to call your at- 
tention to the opening address of the Attorney 
(ieneral—L beg pardon, the learned counsel 


was there, as 


tthe defendant; he will pardon me, but | | 


eaten so accustomed to meet him in other 
relations that | sometimes forget. 
hat we have now got to a question of law fit 
‘0 be argued by lawyers to lawyers, implying 
that al lother questions ¥ ‘ich have been argued 
before this high court, as he insists upon calling 
it, have not been fit to be argued either by 
lawyers er to lawyers. Itis for you to defend 


{ 


He says | 


THE CONGRES 


| own illegal intentions ; 


yourselves from that sort of imputation. I 
had supposed the great questions we had been 
arguing were not only fit to be argued by law- 
yers to lawyers, but by statesmen to statesmen, 
by the Representatives of the people to the 
Senators of the United States. And | insist 
that this question is not one to be narrowed 
down to the attorney's oflice, but is to be 
viewed in the light of the law and enlightened 
jurisprudence as it will be administered by the 
Senate of the United States. 

The question for you to determine is, will 
this evidence aid you, for you are both court 
and jury; this is not a case where the court 
rule one way and the jury may go another; 
but you are both court and jury—will this evi- 
dencewnlighten you if you hear from this See- 
retary ad interim as to what he was doing and 
intending to do in this matter, joint enterprise 
of himselfand the President. Willit enlighten 
you upon the judgment you are to render? If 

it will not, then you will say so, and vote that 
it shall not be heard, and the people’s case 
will not be brought before the Senate. If, on 
the contrary, it will enlighten you, then | re- 
spectfully and earnestly urge that it may be 
received. And in this we are fortunate in 
being sustained by the high authority of the 
presiding oflicer. 1 had supposed this ques- 
tion was ruled and settled yesterday, and hardly 
—_ cted to debate it this morning. 

say is, as the decision is made, however much 
I alah t have objected to the mode in which it 
was made, | respectfully submit stare decisus 
let the decision stand, in the language of the 
rule, as the judgment of the Senate. 

Mr. CURTIS. Mr. Chief Justice, 
have the question propounded by the honor- 
able Managers wl It is long, and consists 
of different parts, and | desire it to be dis- 
tinctly understood before I speak to it. 

The CHIEF JUSTICE. TheSecretary will 
read the question propounded by Mr. Manager 
BurLer to the witness. 

lhe Secretary read as follows: 

“You said yesterday, in answer to my question, 
that you had a conversation with General Lorenzo 
Thomas on the evenjng of the 2ist of February last. 
State if he said anything as to the means by which 
he intended to obtain, or was directed by the Presi- 
dent to obtain, possession of the War Department. 
It so, state what he said as nearly as you can.”’ 

Mr. CURTIS. Mr. Chief Justice and Sen- 
ators, you will observe that this question con- 
tains two distinct branches. ‘Lhe first inquires 
of the witness for declarations of General 
Thomas respecting his own intent. ‘The second 
inquires of the witness tor declarations of Gen- 
eral Thomas respecting directions given to him 
by the President. In reference to the first 
branch, that is, the separate and independent 
intent of General Thomas himself, 1 am not 
aware that its subject-matter is anywhere put 
in issue by the articles. General Thomas is 
not on trial. It is the President who is on 
trial. It is his intentions or directions, the 
means, the unlawful means, which he is charged 
with having adopted and endeavored to carry 
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and could, when proved, have any effect upon 
the President's case, is not of an admissible 
character. The intent of a party, as every 
lawyer knows, is a fact, and it is a fact 
proved by legal and admissible evidence 
as much as any other fact. 


to be 
e, just 
It is natural fora 
person not a lawyer to say that the true w: ay ft 

ascertain a man’s intent is to take what Me 
says is his intent; because intent is a state of 
mind, and when that is expressed that expres- 
sion is fit evidence of it. All that is true: but 
inasmuch as it is not sworn evidence of it, in- 

asmuch as it is not given by the man when on 
the stand in the presence of the aceused and 
with opportunity for cross-examination, it is 
no evidence at all, unless you can bring the 
case within one of the exceptions which exist 
in the law; one of these exceptions, as 
been said by my asso@ate counsel, 
case of principal and agent; the 
case ot coconspirators, 

[do not propose to go over the argument 
which was so clearly and fo reibly put, as it 
seems to me, by my associate, who opened it. 
| think Senators must have understood per- 
fectly well the grounds upon which it is our 
intention to rest this objection to the declara- 
tions of General Thomas so far as regards his 
own intent, that he was not the agent of the 
President, that he received from a suy perior 
officer an order to do a certain thing, ame in 
no sense thereby became an that 


has 
the 
ther the 


being 


agent of 
superior oflicer, nor did that superior officer 
become accountable for the manner in which 
he might carry out that order; and that this is 
specially true when the nature of the order is 
nothing but the designation of one publie officer 
to notify another public officer that he has 
been designated to discharge the duties of the 
othee from which the latter has been removed: 

in which case whatever this designated person 
may do he does on his own account and by 
force of his own viewsof how the authority is 
to be carried out unless he has received some 


‘| special instructions in regard to the mode of 


into effect, which constitute criminality in those | 


articles which relate at all to this subject; and 
therefore it seems to me that it is a sullicient 
objection to the first part of this question that 
it relates to a subject-matter wholly immaterial, 
and which, if proved by legitimate evidence, 
ought in no manner to affect the case of the 
President. ‘Lhe President is not charged here 
with any ill intentions or illegal intentions of 
General Thomas; he is charged here with his 
with them alone can he 


| be charged; and therefore | respectfully sub- 


mit to Senators that that branch of the question 
which seeks to draw into this case evidence of 
the intentions of General ‘Thomas, aside trom 
instructions given to him or views communi- 
cated to him by the President himself, is utterly 
immaterial, and ought not to be allowed to be 
proved by any evidence, whether competent or 
1ucompetent. 

In the next place, I submitthat the evidence 
which is offered to prove the intention of Gen- | 
eral Thomas, if that fact were in issue here, 


carrying them out. 

We submit, then, in the first place, that the 
intentions of General ‘Thomas are immaterial, 
and the President cannot be affected by them; 
and secondly, if they be material, they must be 
proved by sworn evidence, and not by hearsay 
statements. 

The other part, Senators, of the question 
appears to me to admit of even less doubt; 
and that part is attempting to inquire of the 
witness what was said by General Thomas re- 
specting directions or instructions given to him 
by the President, which presents the naked 
case of an attempt to prove an authority of an 
agent by the agent’s own declarations. The 
question is whether the President gave instrue- 
tions to General Thomas in regard to the par- 

| ticular manner or means by which this order 
was to be carried out. Upon its face the order 
is intelligible. We understand it to be in the 
usual form. There is no allusion made to the 
exercise of force, threats, or intimidation of 
any kind. Now they propose to superadd to 
this written order, by means of the declarations 
of the agent himself, that he had an authority 
to use threats, intimidation, or force; and no 
lawyer will say that that can be done unless 
there is first laid the foundation for it by show- 
ing that the two parties were connected to- 
gether as coconspirators. I agree that if they 
could show a conspiracy between the President 
and General Thomas to which these declara- 
tions relate, then the declarations of one of 
them in reference to the subject-matter of that 
conspiracy would be evidence against the other. 
Now, what is the case as it stands here be- 
fore you, and ag is asserted by the honorable 
Manager himself? He starts out with the 
yroposition that the President in his answer 
cai admitted his intention toremove Mr. Stan- 
ton from oflice. ‘That, he says, was an illegal 
eeeree lhat, he says, was an intention to 
be carried out by means of the order given to 
General Thomas; and when the President, he 
| says, gave that order to General Thomas, and 
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SUPPLEMENT TO | 


General Thomas accepted it and undertook | Mer e objected, if we eewk this view of the case, 


to execute it, there was an agreement between 
them to do an illegal act. What was the ille- 
gal act which thus far we have got what he 
calls a conspiracy todo? It was to remove 
Mr. Stanton; and, if that be contrary to the 
tenure-of-oflice act, that, when accomplished, 
may be an illegal act. But is that the illegal 


act which they are now undertaking to prove? | 


Is that the extent of thee ponspiracy y which they 
are now undertakingto show? Notatall. They 
are passing altogether beyond that. They now 


undertake to say ‘‘We will show that he con- | 


spired with General Thomas to remove Mr. 
Stanton by foree, threats, or intimidation, and 
thus to commit a totally distinct crime under 
the conspiracy act.’’ That is the conspiracy 
which they propose to show. Having shown 
only an agreement to regsove Mr. Stanton, and 
starting with that agreement, which of course 
makes the entire limits of the conspiracy, as 
they call it, of which they have given evidence, 
all circumscribed within this intention merely 
to remove Mr. Stanton, they now graft on to 
that by a pure and mere assumption a conspir- 
acy to remove him by force; and so, having 
proved a conspiracy to remove him without 
force, we will now give in evidence the declara- 
tions of these coconspirators to show a conspir- 
acy to remove him with force. I respectfully 
submit they have then traveled out of the limits 
of the conspiracy which they themselves pretend 
they have given any evidence of; and as soon 
as they get out of the limits of that conspiracy 
which they 
proof of, and advance to another and totally 
different conspiracy, namely, the conspiracy to 
turn out Mr. Stanton by force, then they must 
give some evidence of that other conspiracy 
befowe they can use the declarations of either 
of the parties to it as evidence against the Pres- 


ident. 

But, Senators,-I do not think this thing 
should be lefthere. It is an entire misconcep- 
tion of the relations of these two parties, the 
Commander-in-Chief and a subordinate officer, 
one receiving an order from the other, under 
any circumstances which appear here, or which 
there is any evidence here tending to prove, to 
vall it a conspiracy. The learned Manager has 
said: ‘‘If | show an agreement between two 
persons to do an unlawful act that is a con- 
spiracy, is it not?’ It may be; but when the 
Commander-in-Chief gives an order to a subor- 
dinate oflicer to do an act, and the subordi- 
nate oflicer goes to do it, is that done by agree- 
ment between them? Does it derive its force 
and character and operation from any agree- 
ment between them, any concurrence of their 
minds by which the two parties assent and 
agree together so as to accomplish something 
which without that assent and agreement could 
not be done? Is it not as plain as day that 
military obedience is not conspiracy and can- 
not be conspiracy? Is it not as plain as day 
that it is the duty of the subordinate officer 


rallege and say they have given some | 


| to the declarations made by General Thomas 


| when he went to the War Department on Sat- 


urday, the 22d of February. We could not 


| make any objection to what he then said. It 


was competent evidence. He was there in 
pursuance of the order given to him by the 
President. He was doing what the President 
authorized him to do, namely, delivering one 


| order to Mr. Stanton, he being for that purpose 


| merely the 





| training, &e. 


messenger of the President; and, 
having executed that, to take possession under 
the other order. 
to demand possession, and he did demand it; 
but that demand was as much an act and as 
capable of proof and proper to be proved as 
any other act. ‘Therefore we could hav@taken 


| no-such exception ; it could not have come at 


all within the range of any of the objections 
which we now take. 

The learned Manager relies, also, on certain 
authorities which he has produced from the 
books. 
Criminal Evidence; page 390, I think, he read 
from, showing that under some circumstances 


the acts of coconspirators, even before the 


person on trial had joined the conspiracy, may 
be proved. I see no difliculty in that. The 
first thing is to prove a conspiracy, which is 


Of course he authorized him | 


The first is a case stated in Roscoe's | 


a separate and independent fact, or may be | 
wholly separate and independent from the | 
evidence by which you prove the other step, | 


namely, that a particular person joined in it. 


In that case the Government undertook to show, | 


in the first place, that there was a conspiracy. 
They proved it by the assembling together of 
a body of men for the purpose of military 
Having proved that there was a 


| conspiracy, they then took the necessary step 


to show that the accused on a subsequent day || 


joined himself in that conspiracy. That was 


all regular and proper. 


If they will take the first step here and in | 
support of their articles undertake to show by | 
evidence a conspiracy between the President | 


and General Thomas, when they have done 
that they may go on and give eelhinte of the 


| declarations of one or both of them to charge 


when he receives an order from his commander | 


to execute that order? 

My associate [Mr. Evarts] suggests to me 
that, as is a well-known fact, and will, no 
douls, appear in the course of the proceedings, 
when General Grant received an order from 
the President to take this same place, he put 
it upon the ground of military obedience. Was 
that a conspiracy’? Senators, there 
such thing as a conspiracy between the Com- 
mander-in-Chief and a subordinate officer, aris- 
ing simply from the fact that the Commander- 


can be no || were: 


in-Chief issues ay order and the subordinate | 


othicer obeys it. 
mit that the honorable Managers have not only 
proved not even the conspiracy to remove Mr. 


Therefore I ae tfully sub- 


Stanton without force, but they have offered | 


no evidence here tending to prove any con- 
spiracy at all. 
orders place it; an order from a superior ofli- 
cer to an inferior officer and an assent by him 
to execute that order. 

It has been said by the learned Manager in 
the course of his argument that we ought to 


lt restsex cactly where the written | 


| imprisoning a fourth. 
| spiracy ; 


the other; but until they do I submit that they 
cannot give such evidence. 


The case from 2 Carrington and Payne was | 


a case of a joint act of three persons falsely 
There was the con- 
there was the false imprisonment, the 
iHegal act, done in 





pursuance of the con- | 
spiracy ; and the court decided that a declara- | 


tion made subsequent to the imprisonment as | 


to what the intentions of the parties were and 
how they intended to carry it out would be 
admissible against the others, all of which falls 
easily within the same rule. 

The case from 12 Wheaton was one where 
the owner of a ship having authorized the 
master to fit out a vessel, the declarations of 
the master were given in evidence to show the 
object and intentions of the voyage. Unques- 
tionably, if he had made him his agent to carry 
on a slaving voyage he made him his agent to 
do all acts necessary to carry it out. What 


| was the act that was given in evidence? It 


yas an attempt to engage a person to go ona 
iene trading voyage in a subordinate caps acity. 
In the course of that attempt he stated to him 


| what the character and purposes of the voyage 


but it was an act which he was engaged 
in, an act within the scope of his authority to 

‘arry on the voyage and to engage persons to 
assist him in doing so. This, also, falls e: asily 
within the scope of the principles upon which 
we rely. 

We submit, then, to the Senate that neither 
of these questions should be allowed to be put 
to this witness. I ought to say, and I am re- 
minded by one of my associates to say, that the 
statement by the honorable Manager that the 
answer of the President admits his intention 
to remove Mr. Stanton from office illegally 
and at all hazards is not true. The honorable 
Manager is mistaken if he has so read the an- 
swer. ‘The answer distinetly says, in the first 


| was not within the tenure-of-office act: 
| the answer further s 











| terday, upon the ruling of the presiding ofjj, 


| learned gentlemen who have 


Seaside cated deerme ee ea 


s 


place, that the President believed, after the 
greatest consideration, that Mr. Stanton’ Ses a 
— 
says that he never autho 
ized General Thomas to employ threats, 
or intimidation, and if the honorable Manag: 
refers to the answer as his evidence for , 
purpose he must take it as it stands. 
Mr. Manager BINGHAM. Mr. Presiden 
onl Senators, [ had occasion to remark y, 


lores ®, 


of the Senate, that the Mi anagers on the | 
of the House had no cause of complaint touch. 
ing that ruling, which had relation to the int, 
duction of this testimony. I said it, Senators 


| because I was assured when I did say it, that the 


ruling of the presiding officer stands upon 4 
the authorities, English and American, ayj 
upon that point I challenge to-day any author. 
ity to call in question the ‘ruling that the tes: . 
mony this morning objected to, and ruled 4 
admissible yesterday by the presiding officer. 
is not admissible, 

I have listened with due attention to the 
argued in support 
of this objection. Admitting their premises, 
it might be but just to them to say that their 
conclusions follow; but, Senators, [ deny the’ . 
premises. There is nothing i in the record that 
justifies that they shall assume here, for the 
purposes of this question, that we are res 
stricted, as was intimated by the learned counsel 


| for the President, to the article which allecges 


that this conspiracy was to be executed by 
force. There is nothing in this case, as it 
stands before the Senate, that justifies the 
assumption that the Senate is to be restricted 
in the decision of this question to the other 
article which alleges that this conspiracy was 
to be exercised by threats and intimidation, 
There is nothing in the question propounded 
by my associate to the witness which justifies 
the assumption made here that the witness is 
to testify that any force was to be employed at 
all, although, if he were so to testify, I claim 
upon the authorities, and upon all the author: 
ities, that the testimony is admissible. 

The Senate will notice that in article five 
there is no averment of force, there is no 
averment of threat or intimidation. There 
simply an averment in article five of an unlaw- 
ful conspiracy entered into between the accused 
and Lorenzo Thomas to violate the tenure-of 
oflice act. My associate was right upon all 
authority, and it is conceded, that if two or 
more agree together to violate a law of the 
land it is a conspiracy. ‘That is the point we 
make here. In article five there is no aver 
ment of force, nor is any needed ; there is no 
averment of threat or intimidation, nor is any 
needed ; but there is simply an averment of 4 
conspiracy entered into between the accused 
and Lorenzo Thomas, and other persons wr 
known to the House of Representatives to pre- 
vent the execution of the tenure-of-oftice act. 
That act declares that a removal, appointment, 
or employment, made or had, contrary to the 
act, or an interference, if you please, with the 
provisions of the act and contrary to its require- 
ments, shall be a misdemeanor on the part of 
any man. Of course, if a combination be 
entered into between two or more to prevent 
its execution, that combination itself amounts 
to a conspiracy. 

‘The counsel have succeeded most admirably 
in diverting the attention of Senators from the 
question which underlies the admissibility 0! 
this evidence, and which controls it. I reter 
now specifically to article five, upon which, 
among other articles, we claim this questo! 
arises which was not referred to by the couns¢! 
for the accused. 

“That said Andrew Johnson, President of the Uni- 
ted States, unmindful of the high duties of his otic 
and of his oath of office, on the 2ist day of February, 
in the yearof our Lord i868, and on divers other days 
and times in said year, before the 25th day of Mar 
in the year of our Lord, 1868, at Washington, in |!" 
Distriet of Columbia, did unlawfully conspire W'! 4 
one Lorenzo Thomas, and with other persons to 


House of Represeniatiyes unknown, to, prevent ant 
hinder the execution of an act entitled ‘An act ree 
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1 mee President, within twenty days after the first day of || matter whether an overt act is ever committed || nevertheless, that he shall, within twenty days 
ies the such next meeting of the Senate, to report to the afterward in pursuance of itor not: but the after the next session of the Senate, report his 
stricted Senate such suspension, with the evidence and rea- || 

tricted ; 


s for his action in the ease, and the name of the || Overt acts that are committed afterward by || action together with the evidence, and have the 


e other person so designated to perform the duties of such || any one of the conspirators in pursuance of decision of the Senate upon it. He did so act. 
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oyed F pended, shall forthwith resume the functions of his || I quite agree with the learned counsel for the || a Secretary ad interim. He did within twenty 
[ claim oflice.” || accused that the declaration of a purpose to || days thereafter report the fact to the Senate 
author: rhe sixth section of the same act provides: || do some act independent of the original design || together with his reasons. The Senate, in pur- 
: “That every removal, appointment, or employ- || of the conspiracy, to commit some substantive, || suance of the act, did pronounce judgpent 
cle five ment, made, had, or exercised contrary to the pro- || independent crime, is evidence against nobody || upon the sufficiency of the causes of suspen- 
Pp IS no visions of this act, and the making, signing, sealing, |} put the party who makes it; but how can the || sion, and reversed, in accordance with the act, 
There is countersigning, Or issuing of any commission or letter eaten Y Sie ak aeaall sais ithe diceetcedal f the action of the President’. Te Bemate aatk, 
fauthority for or in respect to any such appoint- || Senate juage lat Such wa 1e deciaration ¢ | t - L 
| unlaw- ment or employment, shall be deemed, and are |! Thomas, when not one word has dropped from |} fied him of it. In the meantime he enters 
recused hereby declared to be high misdemeanors. || the lips of the witness as to how he intended to || intohis combinations, his conspiracies, to defeat 
nUPre-OF- The conspiracy entered into here between |} carry into effect this conspiracy, which was to || the action of the Senate and to overturn the 
pon au these two parties was to prevent the execu- || prevent the execution of this law, and which, || majesty of the law; and now, when we bring 
two | tion of this law, which is so plain that no man || in the language of the accused, as we hope to || him to the bar of the Senate and produce his 
of the can mistake it; nor can the President, in the || show it here to the Senate, was determined || written letter of authority issued to his co- 
Ont we B presence of this tribunal, or Lorenzo Thomas || upon by himself, in which Lorenzo Thomas || conspirator in direct violation of the law, while 
10 av ther, shelter himself by the intimation that || was in. perfect accord with him, having volun- [| the Senate was in session, and after its action 
re 18 10 it was a military order to a subordinate. Are || tarily entered upon this duty? He did not act || upon this very question, and prove Thomas’s 
r is any we to be told in the presence of the Senate that || that day, Senators, as Adjutant General of the || act, in pursuance of the conspiracy, at the War 
nt ol a it is competent for the President of the United || United States. He acted as Secretary of War || Department asserting the authority to control 
accused States either to shelter himself or any of his || ad interim; so denominated himself in pres- || that Department, declaring that he would take 
Ons subordinates, by issuing to-morrow a military || ence of the Secretary; and claimed that he was ossession of its mails, declaring that he would 
} to pre order, either to Adjutant General Thomas or || Secretary of War by virtue ofa letter of author- || not obey the orders of the Secretary of War, 
fice act. to any other officer of the Army of the United || ity which he carried upon his person. || Edwin M. Stanton, whois declared such by the 
niment, States, to disperse the Congress of the nation? || “Now weare to betold that because he isnoton || solemn action of the Senate and by the express 
y to the this is an afterthought, gentlemen of the Sen- || trial before this tribunal his declarations can- || letter of the law; and while we attempt to pur- 
vith the ate. It is no military order; it is a letter of || not be admitted in evidence, while thecounsel || sue it further by showing his declarations, 
require” authority within the express words of the statute |} themselves read the text going to show that if || coupled with an attempt, as I assert now in the 
part of andin violation of it. The evidence is that |! they were joined in the record, as he may be || presence of the Senate, to get additional aid in 
tion be Lorenzo ‘Thomas accepted it and acted upon || hereafter, in the event of a certain decision by || the execution of this conspiracy, we are told 
prev The evidence of his action upon it was || this tribunal, his declarations would be clearly || that it is not competené. 
— given yesterday, and received by the Senate || admissible. I desire to see the authority anywhere recog- 
oe without objection. It is too late to raise the || The Senatehave it in their power, (and there || nized as respectable in a court of justice that, 
mira) 'y question of the competency of this testimony || is authority for saying that,) sitting as a high || when there is evidence tending to show a con- 
rom tie aiter there is evidence here tending to show || court of impeachment, to apply the reason of || spiracy for the accomplishment of a given pur- 
pulity 0! ’ conspiracy to violate the plain letter of this || the rule, although by the order of the proceed- || pose between twoor more persons, it is not com- 
I sa r law, ing at the common law a different condition || petent upon the trial of any one of the conspira- 
whic! 


lt is perfectly justifiable, I take it, in this || of things might obtain in which alone it would || tors to prove the declarations and acts of any 
tribunal for me to say further, and say it upon || apply. We cannot impeach Lorenzo Thomas || of his coconspirators, whether living or dead, 
ny own honor as one of the Managers on the || at all, for the reason that he is not a civil || whether on trial or not, made in the prosecu- 
part of the House, that we rely, not simply || officer of the Government. So we understand || tion of the eommon design, no matter what 
the Uni- on the declarations of Lorenzo Thomas to || it. The power of the House of Representa- |; means he intended to employ. 


ues! mn 
counsel 





— ° ‘ . 

his oft 'w this purpose of the accused at your bar || tives does not extend beyond the President, |} Now, I beg leave to say that I believe it will 

rus re ° ‘i : : a 4 Sie a r ah } ; or Senate wi 
7" Saar (isregard this statute, to violate its plain || Vice President, and other civil officers. I'o || turn out—as I said before, the Senate will be 

rad sibel eds . , 7 7 . . -sliat wy haar . dene 
Mat provisions, that the officer thus aflirmed by the || be sure he claims to be a civil officer; and he || the judge of that when they hear the evidence, 
ee itl Senate upon suspension shall forthwith enter || is one, if the President of the United States || and they cannot judge of it before—that there 
yire wit! al . ice ; 1: ; ca a “HI t] versation between BurLeicH 
ns to the n the duties of his office, but we expect by has power, by this combination with him, to will be in this conversation between DURLEIG 
vent an he written confession of the accused himself || repeal your statute and to repeal the Constitu- | and Thomas enough to indicate to the satisfac 
act regu: 'o show to this Senate this day, or as soon 


tion of the country. tion of Senators that he did not simply desire 
thereafter as we can be heard, that it was his | Ihave thus spoken on this question, Sena- || to acquaint him of Low this agreement and 
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conspiracy between himself and Johnson was 
to be executed in the morning, but relying 
upon his personal friendship he desired his 
presence there on thatoccasion, If that be so, 
he was seeking for aid by which to carry into 
effect the original conspiracy and execute it, 
To defeat the action of 
Senate, to defeat the requirement of the 
law that the Secretary of War should forthwith 
ume the duties of the office and to control 
it himself, 

[ think that I have said all that it is needful 
for me to say. I leave the question for the 
decision of the Senate, perfectly assured that 
they will hear first and decide afterward. It 
is certainly very competent for the Senate, as it 
is competent for any court of justice in the 
trial of cases where questions of doubt arise, 
to hear the evidence, and, where they them- 
are the judges both of the law and the 
fact, to dismiss so much of it as they may find 
incompetent, if there be any of it incompetent. 
i insist upon it that there is no word of this tes- 
timony which upon any just rule of evidence can 
for a moment be questioned or challenged by 
“any body. 

Mr. JOHNSON, 
sire the honorable 
questions which I send to the Chair. 

The CHIEF JUSTICE, The Secretary will 
read the questions propounded by the Senator 
from Maryland. 

The Secretary read as follows: 

The honorable Managers are requested to say 
whetherevidence hereatter will be produced to show— 

First, Viaatthe President, before the time when the 
declarations of Thomas which they propose to prove 
were made, authorized him to obtain possession of 
the office by force or threats, or intimidation, if 
pecessarv: or, 

Necond/ly, Uf not, that the President had knowledge 
that such declarations had been made and approved 
of them, 


Mr. Manager BINGHAM. Iam instructed 
by my associates to say—and Tam in accord 
in judgment with them, Mr. President—that we 
do not deem it our duty to make answer to so 
general aquestion asthat ; and it will certainly 
occur to the Senate why we should not make 
answer to it. 

Mr. EVARTS. Mr. Chief Justice, as we 
claim on the part of the counsel—— 

Mr. Manager BINGHAM. I rise to aques- 
tion here. 1 understand that we speak here 
under a rule of the Senate, as yet at least, that 
requires us to be restricted to an hour on each 
side, 

Mr. STANBERY. And one counsel, if you 
go according to the rule. 

Mr. Manager BINGHAM. No; I do not 
understand that. I understand, on the con- 
trary, that the practice heretofore thus far in 
the progress of this trial has been to allow the 
counsel to divide their time as they pleased, 
within but one hour on each side. The point 
to which I rise now, however, is this: that we 
understand that in a proceeding of this sort the 
Managers have always claimed and asserted 
where the point was raised at all, the right to 
conclude upon all questions that were raised in 
the progress of the trial. 
well nigh expended in this instance on each 
side, as Lam told, though I have not taken any 
special note of the time. But we raise the 
question; and I state that the fact that our 
time has been exhausted, as I am advised, is 
the enly reason why I raise it now; and thus 
we are cut off from any further reply. Our 
only object in raising the question 1s that we 
shall not be deemed to have waived it, because 
we are advised that it was settled years ago in 
Melville’s case by the lord chancellor pre- 
siding and by the peers that the Managers 
might waive their privilege by their silence. 

Mr, Manager BUTLER. We have the aftirm- 
ative. 

Mr. STANBERY. 
no. 

Mr. Manager BINGHAM. We have made 
the proposition to introduce the proof, but the 
objection to its admissibility comes from the 
other side. 


The CHIEF JUSTICE. 


and what was that? 


| 


re 


! 
Relves 


Mr. Chief Justiee, I de- 


Manaver’rs oO an oS oO 
M t wer tw 


On this question? Oh, 


The hour has been | 


| Mr. DRAKE. 


SUPPLEMENT TO 


object to the counsel for the President pro- 
ceeding? 

Mr. Manager BINGHAM. We only raise 
the question to save our right of being heard 
inreply ; and, as I stated before, the only reason 
we object now is that we understand, without 
notice given to us, that our hour has been ex- 
hausted. ‘Therefore we object. 

Mr. EVARTS. Mr. Chief Justice and Sen- 

" ators 
The CHIEF JUSTICE. Before the coun- 
| sel proceeds the Chair desires to state to the 
Senate, and obtain their judgment upon the 
construction of this rule. In the present case, 
| with the consent of the Senate, the Chief Jus- 
tice will not apply the rule, but pursue the 
| course which has been heretofore pursued, of 
allowing each counsel an hourand not limiting 
the number of persons speaking, but for future 
guidance the Chief Justice would like to take 
| the sense of the Senate, and will as soon as 
| this discussion is closed; or he will take it now 
| if any Senator desires it. 
| Mr. Manager BUTLER. Will the presiding 
| officer allow me a single observation here? 
Phe CHIEF JUSTICE, Certainly. 
Mr. Manager BUTLER. It is this: 





that I 


limited myself expressly, and divided my time | 
| withmy brother Manager, in the argument, and | 


left out many things that I should have en- 
| deavored to address to the Senate, upon the 
understanding of the rule that we could only 
| have an hour on a side. The rule said so, and 
I supposed it meant what it said. Now, if the 


| presiding oflicer and the Senate shall allow || 


| the gentlemen on the other side to have an hour 
each, there will have been an administration 
of the rule which is exceedingly onerous upon 
us, and which we ought to have been notified 





of before ; and we should like to know whether |! 


we can ever have a conclusion on one of these 

questions, which is our right and the right of 
"the people of the United States. 
| Mr. CONNESS. Mr. President, I ask for 
| the application of the rule. 
| The CHIEF JUSTICE. Senators, the Chair 
| will state the question to the Senate. The twen- 
| tieth rule provides that— 

“All preliminary or interlocutory questions and 


| all motions shall be argued for not exceeding one 


hour on each side, unless the Senate shall, by order, | 


| 
| extend the time,” 

The twenty-first rule provides: 

| “The case on each side shall be opened by one 
person. ‘The final argument on the merits may be 
| made by two persons on each side, (unless otherwise 
| ordered by the Senate upon application for that pur- 
| pose,) and the argument shall be opened and closed 

on the part of the House of Representatives.” 


On looking at these two rules together, the 


time, and not limitthe persons; whereas, by the 
twenty-first rule, it was intended to limit the 
number of persons and leave the time unlim- 
ited ; and he has acted upon that construction. 


mit to them the question: Does the twentieth 


|| rule limit the time without respect to the num- 


ber of persons? Upon that question the Chair 
| will take the sense of the Senate, 
The yeas and nays are re- 
| quired, I suggest, Mr. President. 
| The CHIEF JUSTICE. They have not been 
required as yet. 

Mr. DRAKE. IT suggest now this point of 
| order: that all orders and decisions must, since 
the change made in the seventh rule yesterday, 





be taken by yeas and nays; that there is no | 
provision now existing in the rules for putting | 
a question to the Senate without a division; | 


| that that is struck out; and that the twenty- 
third rule requires that ‘all the orders and 


decisions shall be made and had by yeas and | 


nays. 
The CHIEF JUSTICE. The Chair sees 
| nothing in the seventh rule which requires 
this question to be taken by yeas and nays 
unless they are demanded in the usual mode 
by one fifth of the Senators present. Senators, 
you who are of opinion that the limitation in 


He will now, with the leave of the Senate, sub- | 


Chief Justice was under the impression that it | 
was intended by the twentieth rule to limit the 

















| direct all necessary preparations in the. 


Do the Managers | the twentieth rule applies to the whole number |) 


of persons to argue will please say ay, 
the contrary opinion no. = 

The question being put, it was decided ir 
the affirmative nem. con. eee 

The CHIEF JUSTICE. The Senate decidua. 
that the limitation of one hour has referen z 
to the whole number of persons to speak oy 
each side, and not to each person sevyera! 
and will apply the rule as thus construed, ~ ’ 

Mr. CONKLING. Mr. President, [ mov. 
that the counsel for the President, having be: 
under misapprehension as to the applicati 
of this rule, owing to the suggestion of the 
Chair, have permission in this instance to sy) 
mit any additional remarks which they may 
wish to submit. vores 

Mr. TRUMBULL. Mr. President, befor, 
that motion is put I desire to inquire whethe; 
the counsel for the President have exhausted 
their hour. 

The CHIEF JUSTICE. They have. 

Mr. THAYER. Mr. President, I hope the 
Senator from New York 


The CHIEF JUSTICE. 


and 





Debate is not iy 


| order. 


Mr. THAYER. I desire to submit an 


A 


| amendment to the motion of the Senator from 


New York. 

The CHIEF JUSTICE. The Senator wil 
send his amendment to the Chair in writing, 

Mr. EVARTS. Mr. Chief Justice, perhaps 
I may be allowed to say that we do not under- 
stand that as yet on our side we have tran- 
scended the twentieth rule. We have not oceu- 
pied an hour in debate on our side of the 


| question. 


The CHIEF JUSTICE. The Chief Justice 
thinks that the counsel for the defendant have 
occupied one hour. 

Mr. EVARTS. Subject, of course, to th: 
computation of the Chair. If the hour has 
expired I was not aware of it. I do not desire, 
nor do my associates desire, that we shoul 
transcend the rule. We supposed we had 
some moments of the hour unoccupied. | 
rose with the intention, however, of claiming, 
on the part of the counsel for the President, 
the right of closing as well as opening accord: 
ing to the ordinary rules of interlocutory dis 
cussion. 

The CHIEF JUSTICE. That qaestion is 
not at present before the Senate. 

Mr. CONKLING. After the suggestion of 
the counsel I withdraw my motion. 

The CHIEF JUSTICE. The Secretary will 
read the question proposed by Mr. Manager 
Bur.er. 

The Secretary read as follows : 

You said yesterday, in answer to my question, 
that you had a conversation with General Lorenzo 
‘Thomas on the evening of the 2lst of February last. 
State if he said anything as to the means by which 
he intended to obtain, or was directed by the Presi- 
dent to obtain, possession of the War Department? 
If so, state all he said as nearly as you can, 

Mr. JOHNSON. I ask now that the ques- 
tion I sent to the Chair be read. 

The CHIEF JUSTICE. The question before 
the Senate now is, Shall the question pro- 
pounded by Mr. Manager Burer be put to 
the witness? 

Mr. DRAKE. On that question the yeas 
and nays must be taken under the rules, | 
submit. 

Mr. EDMUNDS and others. 

Mr. DRAKE. It is so, sir. 

Mr. EDMUNDS. It is not so. 

The CHIEF JUSTICE. Upon the question 
of order raised by the Senator from Missout!, 
the Chair is of opinion that he may submit 
this question to the Senate without having th’ 
yeas and nays taken, unless the yeas and nays 
are demanded by one fifth of the members 
present. 


Mr. TRUMBULL. 


No, no. 


I should like to hear 


' the seventh rule read as amended. 


The CHIEF JUSTICE. The Secretary will 
read the rule. 
The Secretary read as follows: 


“VII. The Presiding Officer of the Senate shall 
Senate 
Chamber, and the presiding officer on the trial shall 
direct all the forms of proceeding while the Senat 
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» for the purpose of trying an Sasi 


re sitting 


and all forms during the trial not otherwise 


ly provided for. And the. presiding officer on 
i may rule all questions of evidence and i re i- 
il m 


+.) qnestions, Which ruling shall stand as the 
itof the Senate, unless some member of the 
ry hi ul: is "9 that a formal vote betaken thereon, 
h ca shall be submitted to the Senate for 
- or = may, at his option, in the first 
e, submit any suc h question to a vote of the 

of the Senate, 


\ir JOHNSON. The questions that I sub- 


JUSTICE. Debate is not in 


HIEL 


it 


Mr. JOHNSON. Iam not about to debate. 
nestions that I submitted were not, as I 
‘k, heard by all the members of the Senate. 
| mean the questions which the honorable 
\anagers thought it their duty to decline to 
wer. Lask that they be again read before 
te is taken. 
CHILE JUSTICE. 
tted by the Senator 
rain read. 
Mr. Manager BOUTWELL. May the Man- 
s be allowed to suggest that the M: _ igers 
ithe - stions and respectfully declined to 
er them? It seems to the Managers, also, 
rewhat i the nature of an argument upon 
she questions involved. 
Mr. JOHNSON. Read the question. 
fhe CHIEF JUSTICE. The Secretary will 
I the question. 
lhe Secretary read as follows: 
The honorable Managers are requested to 
evidence hereatter will be 


i 


The questions sub- 
from Maryland will be 


say 
whether 


1. That the President before the time when the 

larations of ‘Tiron is Which they propose to prove 

nade authorized him to obtain possession of 

lice by foree, or threats, or intimidation, if ne- 
iv: Or, 

» If not, that the President had knowledce that 

i declarations had been made 


SeveralSenators. Question! Question! 

i CHIEF JUSTICE. Senators 
Mr. DRAKE. Teall for the yeas and nays, 
| let us see ifthe Senate will not orderthem. 
lhe yeas and nays were ordered ; and being 
‘n, resulted—yeas 39, nays 11; as follows: 


\S—Messrs. Anthony, Cameron, Cattell, Chand- 

( Conkling, Conness, Corbett, Cragin, Drake, 
mut ah Ferry, Fessenden. Fowler, Fre linghnyse on, 
lirimes, lienderson, Howard, Howe, More: in, Mo rrill 


Maine, Morrill of Vermont, Morton, Nye, Patter- 

{New llampshire, Pomeroy, Ramsey, Ross, 
Stewart, Sumner, Thayer, Tipton, 
Van Winkle, Willey, Williams, and Wil- 


Messrs. Bayard, 


Sher- 

Sprague, 

frumbull, 
= ‘, 
NAYS 


Doolittle, 


Buckalew, Davis, 
Hendricks, Johnson, MeCreery, 
Pa itterson of ‘Tennessee, and Vickers—11. 
'! VOTING—Messrs, Harlan, Saulsbury, 
d Yates—4, 


Ch C BIE I JUSTICE. On this question the 

ire 39, and the nays 11. So the Senate 

de sthat the question proposed by Mr. Man- 
ager burLer shall be put to the witness. 


Hon. Wavrer A. Bur.etcn resumed 
stand, and his examination was continued. 

By Mr. Manager But.er: 

Question. 


Dixon, 
Norton, 


Wade, 


the 


La 


(ye 


uestion, that you had a conversation with 
neral oo Thomas on the evening of 
21st ebruary last. State if he said 
inything as a the means by which he intended 
to obtain or was directed by the President to 
tain possession of the War Department? If 
tate all he said, as nearly as you can? 

On the evening of the 21st of 
lary last, I learned that General Thomas 

ul been appointed Secretary of War ad in- 
. | think while at the Me tropolit: in Hotel. 

tted Mr. Leonard Smith, of Leavenworth, 
1ansas, to go with me up to his house and see 
im. We took a carriage and went up. I 
ind the General there getting ready to go 
— his daughters to spend the evening at 
ie place of amnsement. I told him I would 

; detain him if he was going out; but he in- 
ted on my sitting down, and I sat down for 
¥ moments. I told him that I had le — 
had been appointe d Seeretary of War. He 
- d the had; that he had been appoint ted that 
, [think ; that after receiving his : appoint- 


ne nt from the President he went to the War 


4 
Lusicer, 


and approved of 


You said yesterday, in answer to | 


; and he said in the Secretary’ 


| are 


| to it, resists. 


| would 


produced to | 


Office to show his authority or his appointment 
to Secretary Stanton, and also his order to take 
possession of the office; that the Secret ary re- 
marked to him that he supposed he woul l give 
him time to remove his personal effects or 
his private papers, something to that effect; and 
reply was ‘‘ certainly.’’ He said that ina short 
time the Secretary asked him if he would give 
him a copy of his order, and he replied ~* cer- 
tainly,’’ and gave it to him. He said that it 
was no more than right to give him time to 
take out his personal effects. I asked him 
when he was going to assume the duties of the 
office. He remarked that he should take pos- 
session the next morning at ten o’clock, which 
would be the 22d; and I think in that con- 
nection he stated that he had issued some order 
in regard to the observance of the day; but of 
that [ am not quite sure. I remarked to him 
that I should be up at that end of the avenue 
the next day, and he asked me to come in and 
see him. lasked him where I would find him, 
s room up-stairs. 
I told him I would be there. Said he, ** Be 
there punctual at ten o’clock.’’ Said I, ‘* You 


going to take possession to-morrow? ”’ 
‘*Yes.’’ Said I, ‘*Suppose Stanton objects 


7 6 Well,”’ a 
to meet force by force 

Mr. CONKLING. Repeat that. 

The Witness. I asked him what he would 
do if Stanton objected or resisted. He said he 
use force or resort to force. Said I, 
‘** Suppose he bars the doors?’’ His reply was, 
‘*T will break them down.’’ I think that was 
about all the conversation that we had there 
at that time in that connection. 


aid he, ‘* I expect 
” or ‘Suse force.”’ 


By Mr. Manager Butter: 

Question. Did he say anything to you about 
being there at the time? 

Answer. Hetold meto be thereat ten o’ clock, 
if I came. 

Question. Was there anything said further in 
the conve rsation the at you reme smber, by you to 
him, as to what purpose you would be there 
for? 

Answer. Well, to witness the performance ; 
to see him take posse ssion of the office; noth- 
ing more than that. 

Question. Were you up there at the office 


} 
i 


| any time before he assumed the duties of See: 


Ge ner al’s 


retary ad interim after he assumed the duties 
of Adjutant General? 
The Wirness. Atthe Secretary’s office ? 
Mr. Manager BUTLER. At the Adjutant 


othee ? 


Answer. Yes, sir. I have frequently been 
there. 
Mr. CURTIS, (to Mr. Manager Burt er. 


Will you repeat the question? 

Mr. Manager BUTLER. The question is 
whether you were at the Adjutant General's 
oftice after General Thomas assumed the duties 
of Adjutant General and before he attempted 
to assume the duties of Secretary ad interim. 
You say you were. 

Answer. Yes, sir; I was there several times; 
I do not recollect how many ; but two or three 
times 

Question. Did you hear him saying anything 
to the officers and clerks of the Department 


there as to what his intention was when he 
came in command ? 
Mr. EVARTS. That we object to. What 


date do you fix that inquiry as applying to, Mr. 
ButTLerR? 

Mr. Manager BUTLER. I believe he was 
restored by the President to the Adjutant Gen- 
eral’s office about a week, if IL remember 
aright—you will correct me if I am wrong— 
betore he was made Secretary ad interim; and 
it was within that week that he made these 
declarations which I now offer. 

Mr. EVARTS. Your inquiry, then, is for 
declarations made antecedent to the action of 
the President of have 


which you given evi- 
dence? 
Mr. Manager BUTLER. My inquiry is not 
for declarations. My inquiry is for attempts on 
his part to seduce the ollicers of the War I) 
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yartment to his allegiance by telling them what 
oe would do for them when he came in over 
them, precisely as Absalom sat at the gate of 
Israel and atte mpte lto se aa the peop le from 
their allegiance to David, the king, by telling 
them what he would do for ae when he got 
to be king. [Laughter. ] 

Mr. EVARTS. Doyou propose that in your 
question, about Absalom ? 


Mr. Manager BUTLER. No, sir; I put that 
in my illustration. [ Laughter. } 


The CHIEF JUSTICE. Dothe counsel for 
the President obje ct to the question? 

Mr. EVARTS We obje ct. 

Mr. Manager - BU rLER. Shall I reduce it 
to writing? 

The CHIEF JUSTICE. Yes, sir. 

Mr. EDMUNDS, (at three o'clock p.m.) 
I move that the Senate sitting on this trial take 
a recess for fifteen minutes. 

The motion was agreed to. 

The CHIEF JUSTICE resumed the chair 
at three o'clock and fifteen minutes, and called 


the Senate to order. 


Hon. Waurer A. BuRLEIGH’S examination 
resumed : 
Mr. Manager BUTLER. With the Presi- 


dent’s leave, | will withdraw the question [ 
put for a moment, in order to put another 
which I think will not be objected to. [To 
the witness. ] I observe, Mr. Burtergu—l did 
not observe at the moment, but I have observed 
since—that you did not answer one part of my 
first question to day, which was, whether any- 
thing was said by Thomas at that conversation 
as to what orders he had received from the 
President? 

Mr. EVARTS. 
vious objection. 

Mr. Manager 


That is covered by our pre- 


BUTLER. Certainly; it is 
the same thing; part of the same question. 
[To the witness.] Will you answer? 

Answer. During the conversation General 
Thomas, after stating, in reply to my inquiry, 
that he would use force if necessary, stated that 
he had been required or ordered by the Pres- 


| ident to take charge of the War Department, 





|} rev oke, 


and he was bound to obey the President as his 
superior or superior oflicer. 
Question. Did that come in before or after 
he spoke of foree in the conversation? 
Answer. It was in connection with the foree, 
and it was repeated, also, in connection with 
the breaking of the door to which I have al- 


luded. I thought I mentioned it; but perhaps 
I did not. 
Mr. Manager BUTLER. I now offer the 


question which was objected to. 

The CHIEF JUSTICE. 
read the question. 

The Secretary read as follows 

Question. Shortly before this conversation about 
which you have testified, and after the President re- 
stored Major General Thomas to the office of Adju- 
tant General, if you know the fact that he was so 
restored, were you present in the War Department 
and did you hear Thomas make any statements to 
the officers and clerks, or either of them, belonging 
to the War Office as to the rules and or rders of Mr. 
Stanton or of the oflice which he, Thomas, would 
relax, or rescind in favor of such officers and 
employés when he had control of the affairs therein? 
If so, state when, as near as you can, it was such 
atanemaien occurred, and state all he said as nearly 


as youcan? 


Mr. EVARTS. The counsel for the Presi- 
dent object to that question as irrelevant and 
immaterial to any issue in this cause, and as 
not to be brought in evidence against the Pres- 
ident by any support given by the testimony 
already in, which would, under any ruling of 
this court, or on any principle of law, permit 
these declarations or statements of General 
Thomas made to the clerks of the War Depart- 
ment antecedent to the time of the issue of 
the orders by the President, which are in evi- 
dence, as to what he, Thomas, would do when 
he, Thomas, if at all, should become Secretary 
of War. 

Mr. Manager BUTLER. Mr. President, I 
do not desire to argue this question, for the 
reason that I think it falls within the question 
last discussed. If Thomas, as was the ground 


The Secretary will 








G2 


SUPPLEMENT TO 


we put the last question upon, was a cocon- || Department, to Mr. Stanton, and to the oflice 


spirator with the President, how can either my 
learned friends on the other or the Senate know 
when that conspiracy commenced? ou will 
observe the question carries with it this state 
of facts: Thomas had been removed from the 
ollice of Adjutant General for many years under 
President Lincoln under the administration of 
Mr. Stanton of the War Office. That is a fact 
known to all men who know the history of the 
war, 
War ad interim the President restored Thomas 
tothe War Office asthe Adjutant General of the 
Army. ‘That was the first step to get him in 
condition to make a Secretary of War of him. 
That was the first performance of the Presi- 
dent, the first actin the drama. He had to 
take a disgraced officer, and take away his dis- 
grace, and put him into the Adjutant General’ 

oflice, from which he had been by the action 
of President Lincoln and Mr. Stanton suspended 
for years, in order to get a fit instrument on 
which to operate ; get him in condition. That 
was part of the training for the next stage. 
Having got him in that condition, he being suf: 
ficiently virulent toward Mr. Stanton for having 
suspended him from the office of Adjutant Gen- 
eral, the President then is ready to appoint 
him Secretary ad interim, which he does within 
two or three days thereafter. 

We charge that the whole procedure shows 
the conspiracy. Here is the taking up of this 
disgraced officer and restoring him to a position 
in the War Office when he was a known enemy 
of Mr. Stanton’s, feeling aggrieved, undoubt- 
edly, that Mr. Stanton had deposed him, and 
putting him in there so that he might have 
some Oflicial station; and then, after having 
done that, Mr. Thomas goes to seducing clerks 
to get them ready to receive him when he 
should be brought into the War Office itself as 
its head. Now, I propose to show his acts, 
the acts of one of these coconspirators, clus- 
tering about the point of time just before the 
period when he was going to break down the 


doors of this office with crowbars and axes | 


and force, as has been testified as he said he 
was, that he was trying to seduce the clerks 


Just before he made him Secretary of | 


| a word or two in reply. 


| admissible. 


of Adjutant General. 
And, now, having pointed out to this honor- 


able court that the declarations sought to be | 


given in evidence of General Thomas to affect 
the President with his intentions, are confess- 
edly of a period antecedent to the date to 
which any evidence whatever before this court 
brings the President and General ‘Thomas in 
connection, I might leave it safely there. But 
what is there in the nature of the general proof 
sought to be introduced that should affect the 
President of the United States with any respon- 
sibility for these general and vague statements 
of an officer of what he might or could or 
would do, if thereafter he should come into 
the possession of power over the Department? 

Mr. Manager BINGHAM. I desire to say 
I am willing to con- 
cede that any question beyond what may have 
been said by one who is shown to have entered 
into a conspiracy before the transaction is not 
I concede it, however, subject to 
this exception: that the Senate being the triers 


_ of the fact as wellas of the law, will remember 


| anterior to the time in which the conspiracy is | 
| shown to have been actually entered into to go | 
to the jury and allow them to determine what | 


and employés from their allegiance. We insist | 


it is all a part of one transaction, and entirely 
comes within the ruling which has just been 
made. I believe I have stated the matter as 
the Managers desired | should. 

Mr. EVARTS. The question which led to 
the introduction of this witness’ statements of 
General Thomas’s statements to him, of his in- 


tentions, and of the President's instructions to | 


him, General Thomas, was based upon the 
claim that the order of the President of the 21st 
of February, upon Mr. Stanton forremoval, and 
upon General Thomas to take possession of 
the office, created and proved a conspiracy ; 
and that thereafter, upon that proof, decla- 
rations and intentions were to be given in 
evidence. That step has been gained, and, in 
the judgment of this honorable court, in con- 
formity with the rules of law and of evidence. 
That being gained, it is similarly argued that 
if, ou a Conspiracy proved, you can introduce 
declarations made thereafter, by the same rule 
you can introduce declarations made thereto- 
fore; and that is the only argument which is 
presented to the court for the admission of 
this evidence. 

So far as the statements of the learned Man- 
ager relate to the oflice, the position, the char- 
acter, and the conduct of General Thomas, it 
is suflicient for me to say that not one particle 
of evidence has been given in this cause bear- 
ing upon any one of those topics. If General 
‘Thomas has been a disgraced officer; if these 
uspersions, these revilings are just, they are 
not justified by any evidence before this court. 
And if, as matter of fact, applicable to the 
situation upon which this proof is sought to 
be introduced, the former employments of 
General Thomas and the recent restoration of 
him to the active duties of Adjutant General 
are pertinent, let them be proved; and then 
we shall have at least the basis of fact of Gen- 


that the rule of evidence has been so extended 
on very similar occasions in courts of justice 
as to allow of declarations of this sort so shortly 


weight ought to be attached to them. ‘That is 
the principle upon which the question is put. 
It is qualified by the words *‘ shortly before.’ 
Suppose it were within two or three days, and 


theact done onthe parvof the coconspirator was | 


an act tending to bring about the result sought |) jjams—2: 


to be accomplished by that which was after- 
ward mutually agreed upon between them; is 
there any one here to doubt that it is evidence 


tending to show that beyond the facts, so far as | 


they have been traced, some understanding, 
some arrangement was entered into, and, if 
you please, a voluntary one, on the part of the 
man who afterward became by solemn agree- 


ment a party to the conspiracy—a voluntary act | 
committed on his part in order to commend 


him to the chief in the conspiracy itself. The 
general rule as stated in the book, would admit, 
| am satisfied, of that latitude of construction. 
[read from Roscoe's Criminal Evidence, p. 88: 

“The evidence in conspiracy is wider than, per- 
haps, in any other ease, other principles as well as 
that under discussion tending to give greater latitude 
in proving this offense. Taken by themselves the 
acts of a conspiracy are rarely of an unequivocally 
guilty character, and they can only be properly esti- 
mated when connected with all the surrounding cir- 
cumstances, . f 

‘Not only, asin the cases before mentioned, may 
the acts and declarations of the prisoner himself on 
former occasions be admitted when referable to the 
point in issue, but alsothe acts and declarations of 
other persons’ — 

Meaning, of course, on former occasions, 
supplying the ellipsis— 
“with whom he has conspired, may, if referable to 
the issue, be given in evidence against him.” 


That is the general rule; and yet [ admit if 
it were so framed as not in probability to con 
nect itself with the transaction, it ought not to 
be received; but the question is so restricted— 


| and we do not stand here to claim it unless it 


falls out on the evidence that it is nearly con- 
nected in point of time with the operations ot 


| these parties—and the testimony itself man- 


| ilest ly . 


| Thomas to make his arrangements with the | 


eral Phomas’s previous relations to the War |! 


as is explained by the Manager on the 
part of the House who has put the question, 
indicates a desire and purpose on the part of 


employés of the War Department. 


The CHIEF JUSTICE. 


been laid for the introduction of this testi- 
mony. He will submit the question to the Sen- 
ate with great pleasure, if any Senator desires 
it. ‘The question is ruled to be inadmissible. 
Mr. HOWARD. Mr. President 
Mr. Manager BUTLER, I respectfully 
The CHIEF JUSTICE, 
Michigan. Does the Senator desire the ques- 
tion to be taken by the Senate? 
Mr. HOWARD. Yes, Mr. President. 
Mr. Manager BUTLEK, 








The Chief Justice | 
is of opinion that no suflicient foundation has 


| to the War Office, as to the rules and orders ot My 





The Senator from | 


| 
| 


'| the House of Representatives and of the pe 


| Shall the question proposed by Mr. Manager 


to ask the Senate if they would not relax | 


he 
rule, and when the Managers on the 


part of 
. . ()- 
ple have a question which they deem of oo». 
sequence to their case allow that to be put to 
the Senate upon the motion of the House of 
Representatives. 

The CHIEF JUSTICE. 
will read the question. 

‘The Secretary read as follows: 

Question. Shortly before this conversation about 
which you have testified, and after the President po. 
stored Major General Thomas to the oflice of Adjy. 
tant General, if you know the fact that he was go 
restored, were you present in the War Departinen; 
and did you hear Thomas make any statements ¢ 
the ollicers and clerks, or either of them, belong 


The Secretary 


I 


aS 


Stanton or of the office which he, Thomas, wou), 
revoke, relax, or rescind in favor of such officers and 
employés when he had control of the affairs therein? 
If so, state as near as you can when it was such en). 
versation occurred, and state all he said as nearly as 
you can, sins 

The CHIEF JUSTICE. 


The question j 


’ 


Bur.er be put to the witness ? 


Mr. HOWARD. On that question I ask fy, 


| the yeas and nays. 


The yeas and nays were ordered ; and being 


| taken, resulted—yeas 28, nays 22; as follows: 


Y EAS—Messrs. Anthony, Cameron,Cattell, Chand- 
ler, Cole, Conkling, Conness, Corbett, Cragin, Drake 
Henderson, Lloward, Hlowe, Morgan, Morrill of Vor. 
mont, Morton, Nye, Patterson of New Hampshir 
Pomeroy, Ramsey, Ross, Sprague, Stewart, Sumer: 
Lhayer, Tipton, Trumbull, and Wilson—2s, , 

NAYS—Messrs. Bayard, Buckalew, Davis, Dixon, 
Doolittle, Edmunds, Ferry, Fessenden, Fowler, bye- 
linghuysen, Grimes, Hendricks, Johnson, MeUreery, 
Morrill of Maine, Norton, Patterson of Tennessee, 
Sherman, Van Winkle, Vickers, Willey, and Wijl- 


») 

NOT VOTING—Messrs. Harlan, Saulsbury, Wade, 
and Yates—4. 

The CHIEF JUSTICE. On this question 
the yeas are 28 and the nays 22. So the Sen- 
ate decides that the question shall be put to 
the witness. 

Mr. Manager BUTLER. With the leave of 
the President, I will put this question by por- 
tions. [To the witness.] Shortly before the 
conversation about which you have testified, 
and after the President restored Major General 
Thomas to the office of Adjutant General, if 
you know the fact that he was so restored, 
were you present in the War Department? 

Answer. Yes, sir; I was. 

By the Cuier Justice: 

Question. Did you know the fact that he 
was so restored ? 

Answer. He told me so. 
the ollice. 

By Mr. Manager Burier: 

Question. Did you hear Thomas make any 
statement to the officers and clerks, or either 
of them, belonging to the War Oitice, as to 
the rules and orders of Mr. Stanton, or of the 


He was acting in 


| oflice, which he, Thomas, would revoke, re- 


lax, or rescind in favor of such officers and 
employés when he had control therein? If 
so, state when this conversation was as near 
as you can. 

Answer. Soon after General Thomas was 
restored to his position as Adjutant General | 
had oceasion to go to his ollice to transact 
some business with him; and after transacting 
the business | invited him to take a short walk 
with me. The general remarked that he had 
made an arrangement—— 

Mr. EVARTS. Mr. Bur Ler, your question 
was ‘*when?’’ 

Mr. Manager BUTLER, (to the witness.) 
When was this? 

Answer. Soon after General Thomas's res 
toration to office as Adjutant General. 

Question. How long before the time when 


_ he was appointed Secretary of War? 


i should think not more than 4 
I have no definite means 


Answer. 
week or ten days. 
of knowing now. 

Question. Go on. 

Answer. He remarked to me " 

Mr. EVARTS. Wait a moment, Mr. Wit 
ness. I understood your question, Mr. BuTLes, 
allowed by the Senate, to refer to statements 





I was about rising || made by General Thomas at the War Office, a8 
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a by this witness, to clerks there of the 
honartment. ‘The witness is now proceeding 
tate what took place in a walk between 

nd General Thomas. 

.Wirness. No, sir; we had not taken 
she aa Iam notin the habit of testifying 
“fore courts, and you will pardon me for a 
ttle latitude. 

Mr. Manager BUTLER. 


‘hey took the walk. 


He had not said 


Mr. EVARTS. This, I understand, is only 
1,cement, Mr. Bur.er. 
‘Ir. Manager BUTLER. The inducement 
to the conversation. 
[he Witness. The General remarked to 


me that he had made an arrangement to have 
»jl of the heads or officers in charge of the dif- 
forent departments of the oflice come in with 
their clerks that morning, and he wanted to 
address them. He stated that the rules which 
ad been adopted for the government of f the 
ch rks by his predecessor were of a very arbi- 
trary charac ‘ter, and he proposed to relax them. 
[ suggested to him that perhaps I had better 
go. said he, ‘* No; not at all; remain;’’ and 
m down, and he had some three or four ofh- 
cers—four or five perhaps—come in, and 
each one brought in a room-full of clerks, and 
he made an address to each company as they 
came in, stating to them that he did not pro- 
se to hold them strictly to the letter of the 
instructions; but when ‘hey wanted to go out 
they could go out, and when they wanted to 
in they could come in; that he regarded 
them all as gentlemen, and supposed they 
would do their duty, and he should require 
m to do their duty; but so far as their.little 
indulgences were concerned —I suppose such 
as going out across the street or something of 
that kind—he did not propose to interfere with 
; all he expected was that they would do 
duty. I waited until he concluded, and 
we took the walk, and | came away. I re- 
marked to the General he would make a very 
tine politician. 
Did he say anything as to the 
character of the orders that existed before? 
Ile said that they were very harsh 
and arbitrary—nothing more than that, that I 
know of—and he proposed to relax them. 
Question. You have told us that you had 
known General Thomas for some time. Had | 
he been off duty as Adjutant General of the 
Army for some time before this? 
Answer. Yes, sir. 
Question. How long? | 
Answer. Iam not able to tell you; some | 
two or three years, 
Mr. STANBERY. Mr. Chief Justice, we 
object to this mode of proving orders for re- 
moval. 
Mr. 
a _ 


Oo 
bil 


come 


them 


(Juestion. 


Answer. 


Manager BUTLER. 

I will get the order. 
STANBERY. Especially do we object 
when ‘it is said to disgrace an officer. We would 
rather see the proof than hear the assertion. 

Mr. Manager BUTLER. Does the gentle- 
man, when he makes the gesture accompanying 
those words mean my assertion, for Lam going 
to prove it upon the oath of a witness. 

Mr. STANBERY. Is the gentleman speak- 
lug tome? What was the question ? 

Mr. Manager BUTLER. Whetheryou mean 
my assertion or the assertion of the witness? 

fhe CHIEF JUSTICE. This controversy 
does not appear to have any proper relation'to 
the case on trial. 

Mr. Manager BUTLER, (to the witness. 
Had he been away from the city, and notin the 
Adjutant General’s office for a considerable 
period of time? 

Answer. Yes, sir; he had been sent South. 

Mr. STANBERY. That wiil not do. 

Mr. Manager BUTLER, (to the witness. } 
HH ow lately had he returned to the office when 
le made this speech? 


Answer. I am not able to Say ; 
fe W ds ays s. 


Vue stion. 


[ will not press it 


but a very 


Since you had the conversation 
about breaking down the doors of the War 
( 
Jiice by force have you seen General Thomas? | 


‘ 


_ THE CON 


| 


Answer. Yes, sir; I have. 

Question. Were you called upon by the M: an- 
agers to give your testimony in their room ¢ 

Answer. I was. 

Question. Did you do so? 

Answer. I did. 

Question. Was it taken down in short-hand ? 
I am not able to say how it was 
taken down. I did not see it. 

Question. After it was taken down after you 
gave it was General Thomas called in? 

Answer. He told me he was to be called in. 
I did not see him go in. I saw him on the floor 
of the House, and he told me he had been sum- 
moned, and was going up as soon as some one 
for him. 
Question. Did you see him after he had been 


up? 
Answer. I did. 
What did he tell you as to your 


A nswer. 


came 


Question. 
testimony ? 

Mr. EVARTS. That we object to. 

The CHIEF JUSTICE, (to the Managers. ) 

The honorable Managers will reduce the 


| question to writing. 


[ should think. | 


Mr. Manager BUTLER. I have heard the 
a I propose to show, if Lam allowed, 
that Mr. Bur LeIGH’s testimony before the Man- 


agers, which | propose to put in his hand and 
identify in a moment, was read to General 
Thomas, containing exactly what he has testi- 
fied here, and General Thomas said it was all 
true and never informed Mr. Bur.ericu that it 
was not true. I do this by way of settling the 
question that there can be no mistake about 
it - 
Mr. STANBERY. For what purpose 7 
The CHIEF JUSTICE. ‘The Manager will 
reduce his question to writing, it being ob- 


> 


jected to. 


Mr. Manager BUTLER. Well, I will not 
press it totaketime by an argument. [To the 
witness. | Have you had any conversation since 
with him as to this conversation about which 
you have testified ? 

Answer. I have. 

Question. What has he said about it? 

Mr. STANBERY, Mr. EVARTS, and Mr. 
CURTIS. That we object to. 

Mr. Manager BUTLER. 1 propose to put 
in subsequent declarations confirming exactly 
he de Cc laré itions whic wh have been: allowe d to be 
put in. I suppose I can put in the same dec- 
larations twice. 

The CHIEF JUSTICE. The question will 
be reduced to writing if objected to. 

Mr. Manager BUTLER. I will ask a single 
question before that, so as to fix the date. [To 
the witness.] When did you see him as near 
as you can recollect? 

Answer. I have seen him nearly every day 
since then. 

Question. At any time did you have any 
conversation with him about this conversation 
as to which you have testified? 

Answer. | have ae 


Mr. EVARTS. You mean the conversa- 
tion wap the clerks? 

Mr. Manager BUTLER. No, sir; I mean 
the conversation about breaking down the 


| doors of the War Ollice by force. 


The Wirngss. 
Mr. Manager BUTLER. 
ject, gentlemen ? 


Mr. STANBERY. 


sir. 
Do you still ob 


[ have, 


Let us see your question. 

Mr. Manager BUTLER. I will put the 
question. The question is, at the time when 
you have seen him —, has he restated to 
you any portion or all of that conversation 


l os 1 r 
about breaking down os doors of the War 


| Office? 


Mr. EVARTS. That we object to as lead- 
ing, among other things. ; 
Mr. STANBERY. It is clearly a leading 


que stion. 


Mr. Manager BUTLER. 1 will put it in 
this form: Since the first conversation has he 
re stateda 


ny portion of that conversation ; 
if so, what portion ? 


Mr. STANBERY. 


leading. 


and, 


We object to that as 


' 


| 


| dona Jerentes. 
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Mr. EVARTS. We object, if the court 
please, that the question should be what sub- 
sequent conversations he has had, if they are 
to be given in evidence. 

Mr. Manager BUTLER, Very well; to save 
all objection, then, I will ask this question : 
What did he state to you, if anything, as to the 
conversation which he had pre viously had with 
you about breaking down the War Office? 

Mr. EVARTS. That we object to. Ask 
what conversations the witness has had with 
him since, if you wish to give them in evi- 
dence. 

Mr. Manager BUTLER. Iam content with 
that, if that is not objected to. | To the wit- 
ness.}| What conversations have you had with 
him on that subject since? 

Mr. EVARTS. That we object to as not 
admissible evidence. 

Mr. Manager BUTLER. Timeo Danaos et 
1 shall not alter my question 
again. 

The CHIEF JUSTICE, 


The question, being 


objected to, will be reduced to writing. 


Mr. Manager Burier reduced his 
tion to writing, and read it, as follows: 
Question. Have you had any conversation 
since the first one and since his appointment 
as Secretary of War ad interim with Thomas 


ques- 


when he said anything about using force in 
getting into the War Oflice or in any way or 


manner reasserting his former conversation, 
and, if so, state what he said ? 
the CHIEF JUSTICE. 
object to that que stion ? 


Do the counsel 


| Mr. EVARTS. We object to the question, 
| if the court please. 
The CHIEF JUSTICE. Do you desire to 


be heard in support of the objection? 

Mr. EVARTS. Very briefly. ‘The acts of 
the Presidentand the acts of General Thomas, 
in pursuance of any authority from the Presi- 
dent or otherwise, have been given in evidence. 
Chat testimony is very limited. What occurred 
between General Thomas and Mr. Stanton at 
the War Office is the only measure and extent 
of evidence bearing upon the actual conduct 


| either of the President, through his agent, or 


| of this appointee’ 


of the agent. It was allowed to give evidence 
s declarations as to what he 
intended to do, and that evidence has been 


given. Now, statements after the action was 


| complete as to what his intentions were before 


} cannot 


be at all material, for intentions not 
executed in the subsequent action certainly are 
not material. But this is still more objection- 
able as being but an alleged repetition, after 


| the transaction was complete, of what his in- 


| bef 


tentions had been before or rather relative to 
what he said about what his intentions had been 
It is enough to prove what his inten- 
tions had been before under the latitude which 
has been allowed by the court to introduce that 
evidence, to wit, the declarations madeto this 
witness; but General Thomas’s statements 
afterward as to what previously he, General 
(homas, had stated as to what his intentions 


fore 


were is not admissible within any rules of 
evide nce, 
Mr. Manager BUTLER. Mr. Chief Justice, 


[ understand the Senate by solemn decision 
have decided that Adjutant General Thomas, 
being Secretary of War ad interim, under the 
circumstances, was so far in conspiracy or in 
agreement with the President, was so far his 
servant or agent, that in the course of the pro- 
ceeding in which he was engaged his acts might 


be, and his declarations were, evidence. That 
decision, of course, covers all acts and all 
declarations. We have shown that on the 


night of the 21st of February General Thomas 


said; ‘*l am going up to-morrow morning with 
| axes and force, bills and bows, to go into the 


going to obey the 


otlice, break open the door; 1 am going in by 
force; I am going to obey my orders; I am 
orders of the President; I 
am going in with force, and I am going to break 
down the doors if they are not ope med to me. 
I is also in evidence that Mr. Thomas 
the next morning, not at ten o'clock, 
but about half past eleven, in a much more 


went up 
I 
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inild and quiet manner than he had threatened 
over night to do. 

‘The argument will be raised by the counsel 
for the President, ‘‘ This was mere talk of Mr. 
‘Thomas, because if he meant anything by it, 
or if the President had so ordered him, if it 
was serious really, why did he not the next 
morning go up there with force, either with the 
Maryland militia, or the Virginia militia, or 
soine other proper force with which Mr. 
Thomas should deal, or with a portion of the 
regular Army of the United States?’’ ‘That 
is the argument; and as he did not, these 
declarations meant nething. I want to show 
that afterwards Mr. Buriercn asked him, 
‘*General Thomas, | went up there to see the 
performance, and it did not come off according 
to contract; what is the meaning of this ? you 
did not go and break in; I wanted to see that 
go on; 1 was going tostand by yoy,’’ or words 
to that effect: ** 1 went there to give you my 
countenance,’’ or something like that; and 
thereupon Mr. Thomas said: ** Well, the reason 
1 did not was that I was arrested by the 
courts and held to bail, and I could not; | 
concluded it was not best to use force; I did 
not dare do it.’’ Is not that perfectly compe- 
tent to meet this argument of the counsel, and 
to show what prevented the outbreak of a civil 
war; that it was not the President; it was not 
his coconspirator; it was not their malignity 
nor want of it; it was not their will or want 
of it; 
the tribunal of justice. Thatis the point upon 
which we propose to put in this question. 

The CHIEF JUSTICE. The Secretary will 
read the question. 

‘The Secretary read the question, as follows: 


on i — 


Question. Have you had any conversation since the 


but it Was the fortunate intervention of 


first one and since his appointment as Secretary of | 


War ad interim—with Thomas—where he has said 
anything about using force in getting into the War 
Office, or in any way or manner reasserting the 
former conversation; and if so, state what he said? 


The CHIEF JUSTICE. 


the decision just made by the Senate, this 
question is admissible. Does any Senator 


desire that the question shall be submitted 
to the Senate? If not, the question will be 
put. 


Mr. Manager 
Will you now state?) Mr. Bur eign, you say 
you have had many conversations. I want to 
eall your attention to one special conversa- 
tion—— 

Mr. CURTIS. I suppose the question should 
be put to him. 

Mr. Manager BUTLER, (to the witness.) 
Have you had any conversation since the first 
one aud since his appointment as Secretary 
of War ad interim—with Thomas—wherein 
he said anything about using force in getting 
into the War Office, or in any way or manner 


reasserting the former conversation; and if 


so, state what he said ? 

Answer. Some time in the fore part of last 
week | met General Thomas and we were talk- 
ing over this question ; it had become noised 
about; and he told me that the only thing 


Senators, the Chief 
Justice is of opinion that within the spirit of 


SUPPLEMENT TO 


The Wirness. I do not now recollect the 
precise language which [ usedtohim. It was, 
however, in connection with my having gone up 
there, and that the feast to which I was invited 
or the performance did not come off; and he 
gave me as a reason for it that he was arrested 
by the United States marshal and taken down 
before Judge Cartter’s court, otherwise he 
should have gone in and taken possession of 
the oflice, as he told me he would. 

Question. When was this last conversation, 
as near as you can tell? 

Answer. 1 think it was about the first of 
last week. 


Cross-examined by Mr. StanBery: 

Question. Referring to the interview you 
had with General Thomas in the Adjutant Gen- 
eral’s ollice prior to his appointment as Secre- 
tary of War, had you business there with him, 


as Adjutant General ? 


| Williams was present. 


BUTLER, (to the witness.) | 


that “sieve his taking possession of the | 


War Department that morning was his arrest 
by the United States marshal, who called on 
him at a very unusual hour, I think about the 
time he was getting out of bed. 

Question. You have stated what he said. 
Now say what you stated to him? Give us 
the whole conversation as well as you can on 
that occasion ? 5 

‘The WIrNess. 

Mr. EVARTS. 
question. 

Mr. STANBERY. You are now asking 
tor declarations of Mr. Bur.eicu. 

Mr. Manager BUTLER. I am asking for 
both parts of the conversation, which I never 
yet heard objected to in a court of justice. 

Mr. STANBERY. You ask for declara- 
tions of this witness. 

Mr. Manager BUTLER, (to the witness. ) 
What you said to Thomas and he said to you, 
part of which you have just given us. 


This last occasion? 
1 


That is not within your 





I had business with the Adjutant 
Ican state what it was, if you desire 


Answer. 
General. 
to know. 

Question. No. Ido not care about that; 
but you went there to see the Adjutant Gen- 
eral on business ? 

Answer. Yes, sir. 

Question. And you say you had heard before 
that that General Thomas was restored to his 
ollice ? 

Answer. I think I had heard it the day be- 
fore, and [ think | heard it from himself. 

Question. While you were there he sent for 
the heads of bureaus and their clerks, did he? 

Answer. Yes, sir. 

Question. Whom first did he send for? 

Answer. I cannot name them now. In fact, 
I am not sufliciently familiar with their names 
to tell. 

Question. Who first came in? 

Answer. T am not able to say. General 
I do not know but that 
he came in first, and I do not know as he did. 

Question. Did he make an address to each 


| head of bureau and his clerks or did he talk to 
| them all together? 


|} Vague manner. 


| them that he had come back and assumed the | 


Answer. Each one. 

Question. In succession? 

Answer. Yes, sir. 

Question. How many addresses, then, did 
he make to separate assemblies? 

Answer. | think he made four or five. 
not count them, and it was a matter that did 
not impress itself on my mind very much. 

Question. Did he make the same address to 
all of them? 

Answer. Very nearly the same. 


Question. Now, please to state what his | 
address was to each of them that he made on | 


that occasion ? 

Answer. I can only give it to you in a very 
concern me very much. It was to state to 
duties of the oflice; that he was glad to see 
them ; that he proposed to relax somewhat the 
arbitrary rules; perhaps he did not denominate 
them arbitrary rules; he had to me before that; 
that he did not wish to hold them up tu so strict 
accountability in being there precisely at nine 
o'clock, and in not leaving without a written 
leave as he said had been the case before. He 
stated tothem that he should expect them to 
discharge their duty, and if they did that it 
was all he cared about. 

Question. When he said he had returned to 
his office what office did you understand him 
as returning to? 

Answer. Adjutant General. 

Question. When he gave these orders to 


these heads of bureaus and their clerks did you | 


understand him to be giving orders as Adju- 


tant General ? 


Answer. I did not understand him to be 


giving orders at all, but it was a mere address. 


Question. Was he delivering an address then 
as Adjutant General? 

Answer. Certainly. 

Question. In reference to how he expected 


\| to carry on that oflice? 





I did | 


It was a matter that did not |! 


Answer. What he expected of them. 

Question. You do not mean that he sent for 
allthe employés in the War Department, do 
you? 

Answer. | think he told me that he direet, 
the head of every department connected wih 
the Adjutant General’s oflice to come, a 

Question. But not those connected with the 
other oflices—those of the Commissary 

eral, the Quartermaster General, &e. ~ 
| Answer. No; only those that were under 
him. 

Question. When these heads of bureau ro. 
|| ceived these orders, did they object that he 
|| had no right to give them such orders, or diq 
they thank him for them ? 

Answer. I heard no objection. They op. 
gratulated him, a great many of them. © 

Question. Wasanything said about his giving 
them any other orders, or giving them to any 
other than his own officers, those under hi 
| as Adjutant General? 

Answer. I did notunderstand it in any other 
way. 

Question. Then did you hear or see anything 
improper at that time, and if you did let ys 
know what it was? 

Answer. I do not know that I am the judge 
of what is proper or not proper in the Adju- 
tant General's office. Nothing occurred that 
was very offensive to me. 

Question. Did anything occur that was atall 
offensive? : 

Answer. No, sir. 


Gen. 


SamvueL WILKESON sworn and examined. 

By Mr. Manager Bur.er: 

@uestion. Do you know Lorenzo Thomas, 
Adjutant General of the United States Army ? 
Answer. 1 do. : 

Question. How long have you known him? 

Answer. Between six and seven years. 
| Question. Have you had any conversation 
with him relative to the change in the War 
Department? If so, state as near as you can 
when it was and what it was in relation to that 
change. 
|| Answer. I had a conversation with him re- 
|| specting that change on the 21st day of l'eb- 
ruary. 

Question. What time in the day ? 

Answer. Between one and two o’clock in the 
| afternoon. 
| Question. Where? 
|| Answer. At the War Department, in his 
office. 

Question. State what took place at that in- 
terview? 

Mr. EVARTS. Do you propose this as cov- 
ered by the former ruling? 

Mr. Manager BUTLER. 
| he had his order, 

The Witness. I asked him to tell me what 
had occurred that morning between him and 
the Secretary of War in his endeavor to take 
possession of the War Department. He hesi- 
tated to do so till I told him that the town was 
filled with rumors of the change that had been 
made, of the removal of Mr. Stanton and the 
appointment of himself. He then said that 
since the affair had become public he felt re- 
lieved to speak to me with freedom about it. 
He drew from his pocket a copy, or rather the 
original, of the order of the President of the 
United States, directing him to take possession 
of the War Department immediately. He tol 
'| me that he had taken as a witness of his action 
General Williams, and had gone up into tle 
War Department and had shown to Edwin M. 
Stanton the order of the President, and had 
demanded by virtue of that order the posses- 
sion of the War Department and its books and 
papers. He told me that Edwin M. Stanton, 
after reading the order, had asked him if he 
would allow to him suflicient time for him to 
gather together his books, papers, and other 
personal property and take them away with 
him; that he told him that he would allow 
to him all necessary time to do so, and had 
then withdrawn from Mr. Stanton’s room. 
|| He further told me, that day being Friday, 
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the next day would be what he called a 
ion. being the holiday of the anniversary 
¢ \Vashington’s birthday, when he had direc ted 
the War De partme nt should be closed, 
the day thereafter would be Sun lay, and 
on Mond: iy morning he should demand 
session of the War Department and of its 
erty. and if that demand was refused or 
sted he should apply to the General-in- 
cyief of the Army for a force sufficient to en- 
jim to take possession of the War Depart- 
and he added that he did not see how 
General of the Army could refuse to obey 
. demand for that force. He then added 
that under the order that the President had 
jyen to him he had no election to pursue any 
shor course than the one that he indicated ; 
that he was & subordinate officer directed by 
an order from @ superior oflicer, and that he 
nust pursue that course. 

Question. Did you see him afterward and 
have conversation with him on the subject? 

Answer. I did. 

Question. When was that ? 

Answer. That evening. 

Question. Where? 

At Willard’s Hotel. 

Question. What did he say there ? 

Answer. He then 
next day demand possession of the War De- 
partment, and that if the demand was refused 
or resisted he should apply to General Grant 
for force to enable him to take possession, and 
he also repeated his declaration that he could 
not see how General Grant could refuse to 
obey that demand for force. 

Question. State whether these were earnest 
sations or otherwise ? 

Earnest conversations ! 

Question. Yes, sir, on his part. 

Answer. If you mean by earnestness that he 
wut what he said 
Question. Yes. 
Answer. They were in that sense earnest. 


that 


Answer. 


convel 


Answer. 





Cross-examined by Mr. Evarts : 

(Juestion. Are you connected with the press ? 
Answer. 1 am a journalist by profession. 
Question. And have been for a great num- 
ber of years ? 

Answer. A great number of years. 

Question. Living in Washington during the 
session of Congress for the most part ? 

Answer. I have for the last seven years lived 
in Washington in the winter. 

Question. You say that General Thomas told 
you that, under the order of the President, he 
lid not see how he could do otherwise than he 
had stated. 


said that he should the | 


Mr. Manager BUTLER. Are you repeating 


the testimony of the witness ? 

Mr. EVARTS. Yes. 

Mr. Manager BUTLER. I understood him 
to say ** under the orders of the President.’ 

Mr. EVARTS. I understood him to say 
under the order.’ 

Mr. Manager BUTLER. 
certain. 

lhe Witness. 
to the original ? 

Mr. EVARTS. Paper? 

The Wirness. The original paper. 
Nothing else? 
iuiswer, Nothing else. 
Ir, KVARTS, (to Mr. Manager Buter.) 

ow you are answered. 

Mr Manager BUTLER. Entirely. 

Mr. EVARTS, (to the witness.) So all the 

liference between the conversation on Friday 
night and Friday forenoon was that at night he 
proposed to do what he did propose to do on 
Saturday, and in the forenoon conversation he 
proposed to do it on Monday? 

Answer. On Monday. 
Did you say anything further re- 
garding the expected holiday, Saturday, except 

t that would be a dies non? 

Sabie, Nothing, sir. 

No orders to that effect were re- 


That I wanted 


‘** Under the order,”’ referring 


(ue stion. 
A 


\ 


(uestion. 


ow sti mm. 
ed to? 


heel r. Pardon me; 


| been issued, and he 


| in connection with 


THE | 


sesheat an order to close the War Department 
on Saturday. 

Question. That he had_himself? 

Answer. That he had himself issued an order 
to close the War Department on Saturday. 

Question. As Adjutant Ge wore il? 

Answer. He did not say whether he had done 
that as Adjutant General or as Secretary of 


t] 
War. 
Question. 
about that? 
Answer. He simply told me he had issued 
an order to close the War Department on Sat- 
urday. 

Question, 
sation? 

Answer. It was in the 
tion of Friday. 

Question. The one o’clock convers 

Answer. Yes, sir. 

Question. Did he tell you when that order 
had been issued ? 

Answer. No, sir. 

Question. Did you know, from anything said 
in that conversation, when it had been issued? 

Answer. No, sir. 

Question. Did you know, from anything said 
in that conversation, by whom it had been 
issued other than that it was by him, General 
Thomas, in some capacity? 

Answer. No, sir. He told me that it had 
told me that on Friday. 
So far as you know, or then un- 
derstood, it might have been issued by him as 
Adjutant General? 

Answer. I know nothing about that. 


You did not understand anything 


This was in the morning conver- 
afternoon conversa- 


sam 2 
avon. 


Question. 


Reéxamined by Mr. 
Question. 


Manager Burier: 
In either of these conversations, 
what he said, did he say 


| whether he was Secretary of War, or did he 
|| claim to be? 


Answer. 
of War. 


Grorce W. Karsner sworn and examined. 
By Mr. Manager Bur.Ler: 

Question. What is your full name ? 

Answer. George Washington Karsner. 
Question. Of what place are you a citizen? 
Answer. Delaware. 

Question. What county? 

Answer. New Castle county. 

Question. Do you know Major General Lo- 


Yes, sir; he claimed to be Secretary 


| renzo Thomas? 


Answer. Yes, sir. 

Question. How long have you known him. 

Answer. I have known him a great while; 
I think I have known him since a short time 


| after his graduation from West Point. 


Question. Was he originally from the same 
county with you ? 

Answer. Yes, sir. 

Question. Did you see him in Washington 
somewhere about the Ist of March of this 
year? 

Answer. I think it was about the 9th of 
March I first recollect seeing him here. 

Question. When had you seen him prior to 
that time ? 

Answer. Not for several years. I cannot 
remember exactly when I last saw him before 
that. 

Question. 


ington? 


Where did you see him in Wash- 


I saw him in the President's House; 


House. 


Answer. 
in the East Room of the President’ 

Question. What time in the day or evening? 

Answer. It was, perhaps, a auarter past ten 
o'clock in the wanes 

Question. The evening of what day in the 
week; do you remember? 

Answer. I think it was ona Monday evening. 

Question. Was the President holding a levee 
that evening? 

Answer. Yes, sir. 


Question. Did you have any conversation 


|} with him? 


Answer. Yes, sit 


Question. Please state how the conversation 


he told me that he had || began; what was said? 


CONGRESSIONAL GLOBE. | 7 





| desire. 


1) AN 


< 


With General Thomas? 
BUTLER. With General 


Mr. EVARTS. 

Mr. Manager 
Thomas. 

Answer. Well, it commenced by my ap- 
proaching him and mentioning that | was a 
Delawarean, and | supposed he would recog- 
nize me, which | think he did, but could not 
remember my name. | then gave him my 
name, and told him | knew him a great many 
years ago, and knew his father and brother and 
all the tamily. I gave him my hand, and he 
talked. He said he was a Delaware boy, which 
| very well knew; and he asked me what we 
were doing in Delaware. I do not remember 
ean answer I gave to him, but said | to him, 
‘*General, the eyes of Delaware are on you.’ 
{ Laughter. } 

the CHIEF JUSTICE. Order! 

The Wirness. IL gave my advice to him. 
I told him | thought Delaware would require 
him to stand firm. ‘Stand firm, General,”’ 
suid |. He said he would, he was standing 
iirm, and he would not disappoint his friends ; 
and in two days, or two or three days, or a 
short time, he would kick that fellow out. 
{| Laughter. | 

Vuestion. Was anything further said? 

Answer. Yes; there was something further 
said. [will trytorecollect it. [A pause.] I 
repeated again to him what the desire, | pre 
sumed, of Delaware would be, and he said | 
need not give myself any concern about that, 
he was going to remain firm, and kick that fel- 
low out without fail. 

Question. When he said he would ‘kick 
that fellow out’’ did he in any way indicate to 
you to whom he referred? 

Answer. He did not mention any name. 

Question. The question was whether he indi- 
cated to whom he referred? 

Answer. Well, | think he referred to the 
Secretary of War. 1 did not have any doubt 
on my mind—— 

Mr. EVARIS. That was not the question. 

Mr. Manager BUTLER. It answers all | 
lhe witness is yours, gentlemen. 


Cross-examined by Mr. StanBery: 


Question. You said you had known General 
Thomas many years before? 

Answer. Yes, sir. 

Question. Please to state as near as you can 
recollect when you had seen General Lhomas 
before this interview in the Kast Koom. Low 
many years was it since you had seen him 
betore ? 

Answer. I was in this city during the war, 
and perhaps 1 might have seen him then, but 
L am not certain. 

Question. What is the time that you are 
certain that you last saw him? 

Answer. lt was a good many 
not remember how long it was. 
member the time. 

(uestion. Where? In Delaware or here? 

Answer. | think | saw him in New Castle at 
one time. 

Question. 
Point? 

Answer. 


years; I can- 
| cannot re- 


Before or after he went to West 


Long since he left West Point; 


long since he was in the Army. 


QVuestion. On what occasion was it at New 
Castle that you think you recollect seeing him ? 

Answer. 1 saw him in the street. 1 do not 
recollect that 1 had any conversation with hin 
at New Castle. His father lived there, and his 
brother. 

Question. In which of the streets of 
Castle did you see him? 

Answer. Well, there are not many streets 
in New Castle. [Laughter.] 1 saw him in the 
main street, I think. 

Question. What part of the street? 

Answer. It was not in the middie of it: it 
was on the pavement, aud | was standing by 
the court-house, to the best of my recollection. 

Question. You were standing by the court- 
house, and he was on the ; 

Answer. | think so. 

Question. Was he walking past or standing 


New 


paveiment: 


| there? 


— 





sears! 
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Answer. | cannot recollect. 

Question, But you do recollect that one day 
being before the court-house you saw Thomas 
standing on the pavement? 

Answer. I was standing by the court-house. 

Queslion. low near? 

Answer. Within half the space of this room. 

Question. How far was he from you? 

Answer. | think he was on the opposite side 
of the street. 

Question. On the other pavement? 

Answer. Yes; I think so. As regards the 
time and whether I spoke to him or not I can- 
not tell, I saw him there. 

Question. ‘That is what you recollect ; seeing 
him there that day. Was he standing or walk- 
ing? 

Answer. TI presume he was walking. I do 
not recollect. 
Question. 

there? 

Answer. Yes, 

Question. Can you not tell us whether he 
was standing or walking? 

Answer. Sometimes it is a little difficult for 
a& person’s memory to run that well. 
been several years ago, many years before the 
war. 

Question. When did you ever see him to 
speak with him ? 

Answer. | used to speak to him a great many 
years ago when he would be at New Castle vis 
iting his people. Me married his wife in New 
Castle. 

Question. How many yearsand when? That 
is the question. 

Answer. It is very difficult for me to answer 
how many years or when ; but I saw him there 
and I saw him in the city of Washington. 

Question. You now recollect that you saw 
him in the city of Washington; a little w hile 
ago you could not recollect that? 

Answer. I think now I do recollect seeing 
him, but not to speak to him. He was an ofli- 
cer, | was a citizen, 

Question. Whereabouts in Washington did 
you see him before this time ? 

Answer. I cannot tell that ; 
him ii) Washington. 
him. 

Question. When, then, did you ever speak 
to him before thistime? Name a time. 

Answer. Every time I would come within 
speaking distance of him I have spoken to 
him; but to name a time I cannot. 

Question. You cannot answer when it was 
or where you ever spoke to him before? 

Answer. No, sir; not particularly. 

Question. On this occasion did you come 
from Delaware to see General Thomas?. 

Answer. No, sir; I had other business in 
Washington. 

Question. Did you expect to see him or 
intend to see him? 

Answer. Well, I wished to see the President 
¥ the United States, and I wished to see the 

Cabinet. I saw them all except General Thomas 
in the reception room. I then walked into the 
Kast Room and I saw him there ; I went to him 
in the East Room and spoke to him. 

Question. You wanted to see him as well as 
the rest of the Cabinet? 

Answer. Well, he was acting, 
stated, as a member of the 


-_— ge 


But you recollect seeing him 


but I have seen 
I know him when I see 


the papers 
Cabinet. 


Question. Whereabouts in the East Room did || 
| knowing him to be so. 


you encounter him? 

Answer. On the west side, I think, of the 
East Room. 

Question. Was it near the door of exit? 

Answer. No, sir. 

Question. Near the center of the room ? 

Answer. [ think it was. It was not the 
center of the room exactly, but somewhere in 
the center of the distance between that and the 
place of going out. 


| 


That has | 





a 











Question, At that time was General Thomas 


apparently going out? 

Answer. No,sir. When I first saw him there 
he was very much engaged, speaking with a 
rentleman very earnestly, and I waited until 
* had leisure and then | approached him. 


l} 


SUPP LEME N T TO 


Questions Did you none the ontlenae he 
was speaking with ? 

Answer. No, sir. 

Question. But you had something to say to 
him. What did you intend to say to him when 
you found out that he was there? You say you 
went over tosee him; what did you intend to 
say to him? 

Answer. Well, his being a Delawarean and 
[ from the same State, | wanted to pass the 
compliments with him. I was glad to see him. 
| had no particular desire to see him on any 
business; but I just said to him what L have 
already stated. 

(Question. You did not go there especially to 
say to him that thing, then, but only to see him? 

Answer. | was drawn there for the purpose 
of seeing Mr. 
States; 1 had never seen him. 

Question. After you had seen Mr. Johnson, 
and the other members of the Cabinet, I un- 


| derstand you to say you then wanted to see 


General Thomas? 

Answer. I asked a friend witli me where 
General Thomas was; said I, ‘‘1, do not see 
him.’? 

Question. Who was that friend that was with 


| you? 


Answer. It was John B. Tanner. 
Question. Where was he from? 
Answer. Washington. 

Question. Does he live here? 
Answer. Yes, sir. 


Question. Did you go with Tanner to that | 


levee? 
Answer. 


(uestion. 


Yes, sit. 
And after you had seen the Presi- 


dent and Cabinet, you then asked him where | 


you would find Thomas? 

Answer, No; that was not the manner, 

Question. What was it? 

Answer. Said I, ‘*I see them all but Gen- 
eral Thomas.’’ I did not know the members 
of the Cabinet personally, but they were pointed 
out to me—Mr. Browning and all the Cabinet 
except Mr. Thomas. I think they were all 
present in the reception room. 

Question. And all were pointed out to you? 

Answer. Yes, sir; they were pointed eut 
to me. 

Question. Having seen the President and 
having seen all the members of the Cabinet, 


| then you asked where you could find General | 


Thomas? 

Answer. No, sir. 

Question. What then? 

Answer. 
him. Said I, **l miss General Thomas here ; 
he is not in this room.’’ My friend said no, 
he was not in that room; and when we left the 
reception room and came into the Kast Room 
I saw him there. 

Question. Did you go with your 
Tanner from the reception room to the Kast 
Room? 

Answer. Yes, sit. 

Question. Vid he point out Thomas to you? 

Answer, No, sir; [pointed him out myself. 

Question. What was the first thing you said 
to Thomas after he was through with his con- 
versation with the gentleman he was speaking 
to; how did you first address him ? 

Answer. | have already stated that. 

Question. State it again. 

Answer. I addressed him as a Delawarean, 


Delaware. 

himself. 

family. 
Question. Did you shake hands with him? 
Answer. Yes, sir. . 


Hie said he was a Delaware boy 
I knew that very well, and knew his 


Question. What followed when you told him | 


that you were from Delaware? 
Answer. 


we were all 
coming on; 
asked. me. 
Question. What was your answer? 
Answer. I do not recollect the answer L 
guve. 


getting along or how we were 
that was about the amount he 


Johnson, President of the United | 


I did not ask where I could find | 


friend | 


I told him I was from | 


As I before stated, he asked me | 
| how things were coming on in Delaware, how 





SEE 

Question, What was said next, if you do not 
recollect that answer? 

Answer. The next was, as I before stated, 
that | told him the eyes of Delaware were on 
him, and to stand firm: that was the languay 
I addressed to him. ef 

Question. Was that all you said? 

Answer. Well, no; l repeated, perhaps, some 
part of that or pretty much all, I repeated q 
portion of it, at any rate. 

Question. When yon asked him to stand firm 
what was his reply? 

Answer. He said he was standing firm, 

Question. What did you next s say? 

Answer. I told him the people of Delaware 
would expect it of him. He said they shoul 
not be disappointed, 

Question. What next ? 

Answer. That he would stand firm ; and he 
then remarked that he would kiek that fellow 
out in two or three days, or in a short time, 
or in a few days; I cannot remember what his 
exact expre ssion was. 

Question. Now, Lask you, Mr. Karsner, if 
this idea of kicking out did not first come trom 
you; whether you did not suggest it? 

Answer. No, sir. 

Question. You did not? 

Answer. No, sir. 

Question. You are sure of that? 

Answer. I have taken an oath here. 

Question. task you if you are sure of that? 

Answer. Lam sure of that. 

Question. When he said he would kick him 
out did you reply ? 

Answer. I do not know what I did reply 
just to that, for it was a pretty severe eae 
sion. 


Question. What did you reply, severe or 


| not; what did you say to him? 


Answer. I do not. think I told him it would 
be all right even; I do not think I did. 

Question. What did you tell him? 

Answer. I said **f think Delaware will ex- 
pect something from you.’’ [Great laughter. } 

Question. Was that what you meant by the 
severe remark you made to him? 

‘The Wrrness. What do you mean? 

Mr. STANBERY. Was that the severe 
remark, ‘* that Delaware expected he would do 
something?”? 

The Wirness. Delaware, I told him, would 
expect him to stand firm, and his conduct 
would be viewed by Delaware, or something to 
that effect. 

Question. Was that the severe remark which 
you have said you made ? 

Answer. I did not make any severe remark. 

Mr. Manager BUTLER. 1 think you mis- 
understood the witness, Mr. Stanbery. Le 
said simply that it was a severe remark that 
General Thomas made. 

The Wrrness. Yes, sir; that is what I in- 
tended to convey. 

Mr. STANBERY, (to the witness.) Did the 
conversation stop there ? 

Answer. It was nota very long one. There 
might have been some few words said after 
that. Just before I left | renewed the desires 
of Delaware. [Laughter. ] 

The CHIEF JUSTLICK, 

By Mr. Svanpery: 

Question. How did you renew the desires 
of Delaware? Did you feel yourself author- 
ized to speak for Delaware? 

Answer. Oh, well, you know, when we get 
away from home we think a good deal of home, 
and are inclined to speak in behalf of our owa 
State. 

Question. Atthat time were you in sy mpathy 
with the wishes of Delaware that he should do 
something in regard to the War Office? 

Mr. Manager BUTLER. I object. 

Mr. SUANBERY. What is the ground of 
the objection? 

Mr. Manager BUTLER. _I do not think this 
is the proper mode of proving the sy mpathies 
of Delaware on this occasion; and, if it is, the 


Order! order! 


| sy mpathies of Delaware are a matter wholly 
immaterial to this issue. - 
We agree to that. The 


Mr. STANBERY. 
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tion was as to the sympathies of the wit- 


ae I will put the question in this form. [To 
che witness. | Wasthe line of conduct he spoke 
“taking that which suited you? 

tnswe vr, I do not know whether it would 
‘a ction. Did you in that conversation give 
my any advice beyond standing firm what he 
should do? 

tnswer. No, sir; not any advice further 
han | have stated. 


~ Question. After you parted there to whom |} 


“vou first communicate this conversation 


tt you had had there with General Thomas? | 


tlic » . . . 
Answer. Well, I communicated it—if the 
tion is right for me to answer—— 


ir. STANBERY. Yes, sir; you will | 


answer lt. 
Answer. I communicated it to Mr. Tanner. 
Question. Your friend ? 
Answer. Yes, sir; that night. 

Question. Whereabouts did you communi- 
‘ate that to Mr. Tanner? 

Answer. Going along the street, 


cht, I think I did that night. 
Question. To whom next? 
Answer. I cannot tell the next one exactly. 


Question. Do you mean to say you have no | 


recollection now of telling anybody else but 
lanner ? 

Answer. Yes; [told several that same thing. 
[ did not charge my memory with the persons 
I told it to. 

Question. You told several that night, the 
next day, or when? 

Answer. The next day. 

Question. In Washington ? 

Answer. Yes, sir. 

Question. What did you tell, and whom to? 

Answer. I say I cannot recollect precisely 
the persons I told it to. ‘I told it to several. 

Question. Do you recollect any one besides 
Tanner? 

Answer. Yes, I recollect a géntleman from 
Delaware. 

Question. What was his name?. 

Answer. His name was Smith. [Laughter. ] 

Question. What was the first name of that 
Mr. Smith? 

Answer. It was not John. [Great laughter. ] 

Question. What was it, if you say you recol- 
lect it was not John? 

Answer. I think it was William. 

Question. Whereabouts did you see William 
Smith? 

Answer. In Washingtom 

Question. Whereabouts? 

Answer. I saw him on the street. 

Question. Near the court-house? 

Answer. No, sir. 

Question. Whereabouts, then? 

Answer. Ido not know where yeur court- 
house is here. 

Question. Whereabouts in Washington did 
you see Smith? 

Answer. I think it was on Pennsylvania 
avenue, 

Question. That is a pretty long avenue. 
Whereabouts on the avenue? 

Answer. Not far from the National Hotel. 

Question. On the street? 

Answer. Yes, sir. 

Question. What did you tell William Smith? 

Answer. I told William Smith just what I 
have told you. [Laughter.] Yes, sir, I told 
him just what T have sworn to here. 
_ Question. What part of Delaware was Wil- 
liam Smith from ? 

Answer. He is from the banks of the Bran- 
dywine. [Great laughter. ] 

(Juestion. Which bank of the Brandywine 
does he live on? 

Answer. I think he is on the east bank of 
the Brandywine, or northeast. 


Answer, He lives in the country. Heisa 


armer, 


The CHIEF JUSTICE. The Chief Justice 





| examination as to a conversation. 


THE CONGRESSIONAL GLOBE. 


thinks that this examination is irrelevant, and 
should not be protracted. 

By Mr. STANBERY: 

Question. Mr. WKarsner, when were you 


. 


summoned before any committee in this mat- | 


ter? 


Answer. I do not recollect the day. It was | 


about the 13th, I think. 

Question. Did you remain in Washington 
from the 9th till the 13th? 

Answer. Yes, sir. 1 was engaged in try- 
ing to get a mail route in Delaware to facili- 
tate post oflice matters, and | was detained 
here. I had engaged our Representative, Mr. 
NicHoLson, and his father was very ill at the 
time, and he was some time out of the House, 
which protracted my stay. 


Question. Have you remained here ever | 


since, 


Answer. No, sir. 


Question. Do you know at whose instance |} sitting as a court of impeachment, adjourn 


you were summoned ? 
Answer. No; I cannot tell that exactly, at 


|| whose instance, what particular person had me | 
Guestion. Going away from there that night? | 
Answer. Yes, sir; if my memory serves | 


summoned. I was summoned before the Man- 
agers of the House of Representatives, and 
ordered at a certain time to be at the judiciary 
apartment up stairs over the House of Repre- 
sentatives. 

Reéxamined by Mr. Manager Butter; 

Question. You have been asked if you were 
summoned before the Managers. 
testify there? 

Answer. I did. 


Question. After you had testified there, was | 
| General Thomas called in? 


Answer. Yes, sir. 


Question. Was your testimony, as you have | 
| given it here, read over before him? 


Mr. GROESBECK. We object to that. 

‘The Witness. Yes, sir. 

Mr. Manager BUTLER. Now, I propose to 
ask whether General Thomas was asked if that 
was true, and if headmitted upon his oath that 
it was true, all you have stated. 

Mr. CURTIS. 


Justice. 
Mr. Manager BUTLER. I think it is com- 
petent. 


Mr. CURTIS. 
support their witness by showing what a third 
person, General Thomas, said. 

The CHIEF JUSTICE, (to the Managers. ) 
Do you press the question ? 

Mr. Manager BUTLER. I do press the 
question, Mr. Chief Justice, for this reason: 


| upon an innocent and unoffending man there 


has been a very severe cross-examination 


| within the duties of the counsel, undouhtedly— 


he did not mean to do more than his duty— 
attempting to discredit him here by that cross- 
If that 
cross-examination meant anything, that is what 
it meant. Now, Il propose to showthat the co- 


| conspirator here, ‘thomas, admitted the cor- 


rectness of this man’s statements. ‘This man 
was heard as a witness by the House of Kepre- 
sentatives ; the Managers of the House of Kep- 


resentatives, having taken his testimony, not | 


willing to do any injustice to General Thomas, 
brought General Thomas in and sat him down 
and on his oath put the question to him, is 
what this man says true? being the same then 
as he swears here, and General Thomas 
admitted it word for word. I think it is com- 
petent and do press it. 

Mr. CURTIS. Our view of it is, Mr. Chief 
Justice, that, having called this witness and 
put him on the stand, they cannot show that 
he has, on a different occasion, told the same 
story. That isa plain matter, and I do not 
understand that that is the ground which they 
take. 


Mr. Manager BUTLER. We do not pro- 


: rthe || pose that. 
Question. Does he live in town or country? 


Mr. CURTIS. Then they offer the declara- 
tions of General Thomas, not in reference to 


any conspiracy, not in reference to any agree- 
ment between himself and the President as to |! 


Did you 





We object to that, Mr. Chief 


We do not think they can 


77 
doing anything, not in reference to any act 
done pursuant to that conspiracy, but simply 
the declarations of General Thomas as to some- 
thing which General Thomas had said to this 
witness to support the credit of the witness. We 
object to that as incompetent. 

Mr. Manager BUTLER. Mr. President, 
having made the offer, and it being objected 
to, and it being clearly competent, if General 
Thomas is ever brought here to contradict it I 
will waive it. 

Mr. CURTIS. 

Mr. Manager 


Very well. 


BUTLER. 


Then we are 


| through with the witness; but we must request 


him to remain in attendance until discharged. 
Mr. DOOLITTLE. Now, Mr. Chief Jus- 


| tice, | move that the court adjourn until to- 


morrow at twelve o'clock. 
The CHIEF JUSTICE. It is moved by 
the Senator from Wisconsin that the Senate, 


until to: morrow at twelve o'clock. 
rhe motion was agreed to; and the Senate, 
sitting for the trial of the impeachment, ad- 
journed until to-morrow at twelve o’cleck. 
Tnurspay, April 2, 1868, 


The Chief Justice of the United States en- 


| tered the Senate Chamber at five minutes past 
twelve o'clock and took the chair. 


The usual proclamation having been made 


| by the Sergeant-at-Arms, 


The Managers of the impeachment on the 


| part of the House of Representatives appeared 


and took the seats assigned them. 
lhe counsel for the respondent also appeared 


| and took their seats. 


The presence of the House of Representa- 
tives was next announced, and the members 


|| of the House, as in Committee of the Whole, 


headed by Mr. E. B. Wasunurne, the chair 
man of that committee, and accompanied by 
the Speaker and Clerk, entered the Senate 


| Chamber, and. were conducted to the seats 


provided for them. 

The CHIEF JUSTICE. The Secretary will 
read the minutes of the last day’s proceedings. 

The Secretary read the Journal of the pro- 
ceedings of the Senate yesterday sitting for the 
trial of the impeachment. 

Mr. DRAKE. I send tothe Chair and offer 
for adoption an amendment to the rules. 

The CHIEF JUSTICE. The Secretary will 
read the amendment. 

‘he Secretary read as follows: 

Amend rule seven by adding the following: 

Upon all such questions the votes hall be without 


a division, unless the yeas and nays be demanded by 
one fitth of the members present or requested by the 


presiding officer, when the same shall be taken. 
Mr. DRAKE. Please read the rule as it 


would be id amended. 


The Secretary read as follows : 

Vil. The Presiding Officer of the Senate shall 
directall necessary preparations in the Senate Cham- 
ber, and the presiding officer on the trial shall direct 
all the forms of proceeding while the Senate are 
sitting for the purposeof trying animpeachment, and 
all forms during the trial not otherwise specially 
provided for. And the presiding officer on the trial 
may rule all questions of evidence and incidental 
questions, which rulingshal! stand as thejudgment of 
the Senate, unless some memberof the Senate shall 
ask that a formal vote be taken thereon, in whichease 
it shall be submitted to the Senate for decision; or 
he may, at his option, in thé first instance, submit 
any such question to a vote of the members of the 
Senate. Open all such questions the vote shal! bo 
without a division, unless the yeas and nays be de- 
manded by one fifth of the members present or re 
quested by the presiding officer, when the same shall 
be taken. 


Mr. HENDRICKS. I suppose that, being 
a change of a rule, stands over for one day. 

The CHIEF JUSTICE. If any Senator 
objects. 

Mr. HENDRICKS. Yes, sir; I do object. 

The CHIEF JUSTICE. It will lie over for 
one day. 

The Managers on the part of the House of 
Representatives will proceed with their evi- 
dence. Senators will please to give their atten- 
tion. 

Mr. Manager BUTLER. 


We propose now 
to call General Emory. 


—_ 
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Mr. STANBERY. Before the Managers | | Office on the morning of the 29d of F si ‘his own room. When I left, he was in hij 





is ( 
proceed with another witness we wish to recall | when General Thomas came there? room. oe se 
for a moment Mr. Karsner, the last witness. Answer. I was. '| Question. How early in the morning of yr 
Mr. Manager BUTLER. Mr. President, I Question. At the time when some demand | 22d did you get to the office of the ao ( 
submit that if Mr. Karsner is to be recalled, | was made? || of War? , nt 
the examination and cross-examination having Answer. I was. | Answer. My impression is it was about , go 
been finished on both sides, he must be re- || Question. Will you state whether you paid quarter past e ‘leven in the morning. It was , : ( 
alled as the witness of the respondent, and |! attention to what was going on there, and || little after eleven, at any rate. ; ae 
ihe proper time to recall him will be when they || whether you made any memorandum of it? Question. Had you been there at all ¢] at t 
it in their case. | Answer. I did pay attention, and I believe I || night before? ; 
Mr. STANBERY. We wish to recall him | made a memorandum of the occurrences as far || Answer. I had not. ( 
but a moment to ask a question which, per- || as I observed them. Question. Did you hear the orders given hy : for 
haps, would have been put if it had not been || Question. Have you that memorandum? | General Thomas in Schriver’s room ? , . 
stopped yesterday. || Ansyer. Yes, sir, [producing a paper. | Answer. Yes, sir. lel 
‘The CHIEF JUSTICE. Is there any ob- || Question. Will you please state, assisting || Question. Were you in Schriver’s room a ( 
jection to recalling the witness for the purpose || your memory by that memorandum, what took || the time those orders were given? the 


Answer. | was at the threshold; I hag . 
reached the threshold. I believe | Was the Mo 
first that followed Secretary Stanton. I belieye 
I was the first and Mr. Moorueap second. 


of putting a single question to him? || place there, in the order as well as you can, 
Mr. Manager BUTLER. Not if it shall not || and as distinctly as you can? 

be drawn into a precedent. || Answer. I believe, if my recollection serves 

|| me, that the memorandum covers it perhapsas 

i 


, 
~ 


Grorce W. Karsner recalled. 
sy Mr. STanpeny: 


distinctly as I could possibly state it. I wrote . ‘ : 
: I y Wituiam H. Emory sworn and examined. 





Question. Mr. Karsner, where did you stay | it immediately ater the  eocurrense 6 te | By Mr. Manager Buvr.er: 

o— . a “ay || appearance of General Thomas, and perhaps | y Mr. Manager Buren: ' 

: eT = : it will state substantially and more perfectly || @westion. State your full name ? at | 

the conversation with General Thomas ? — than I could state from memory now what || Answer. William Helmsley Emory. ( 
Answer. I stayed at the house of my friend, || ocurred. || Question. What is your rank and command the 


Mr. Tanner, in Georgetown. in the Army? 

Answer. I am colonel of the fifth cavalry, 
and brevet major general in the Army. My ( 
command is the department of Washington, 


Question. How long have you been in com. 


Question. Unless objected to you may read it. 

Mr. STANBERY. Weshall make no objec- 
tion. 

‘The witness read as follows: 


Question. What is the employment of Mr. 
Tanner? 

Answer. | believe he is engaged in one of | 
the Departments here in Washington. 


| 
1] 

that night of the 9th of March after you had 
| 

| 

| 


War DEPARTMENT, . 5 

3 ; Wasuinaton Crry, £ebruary 22, 1868. mand of that department? 

Answer. I think the War Department. In the presence of Secretary Stanton, Judge KELLey, Answer. Since the Ist of September, 1867, ; 

(Juestion. Do you recollect whether on the |! Moorngap, Dona, Van Wyck, VAN Horn, DELANO, | Question. Soon after you went into com- 
next morning you accompanied Mr. Tanner to || and Freeman Clarke, at twenty-five minutes past |! mand of the department did you have any ‘] 

the War Department ? | twelve m., General Thomas, AdjutantGeneral, came | : , ot the President of the United the 

ave t f into this. ‘Secretary of War Otlice, saying, “Good || COMversation with the President of the United } 

Answer. | do not. | morning,” the Secretary replying, “Good morning, || States as to the troops in the department or 


Queslion. You do not recollect that? ar Thom: a senna d around and a“. af do not || their station ? du 
Answer, 1 ¢ cone ct whether I ace . || wish to disturb these gentlemen and will wait. a ' 
Answer. I do not recollect whether I accom- || Stanton said. Nothing private here; what do you Answer. Yes, 


1 
| 
Question. In which one? | 
} 
| 
« . , . . 1] . . 
panied him or not. Sometimes I did and some- want. sir?” - Question. Before proceeding to give that 


po: 








times I did not. I had other business, and | Thomas Gemanded of Secretary Stanton the sur | conversation, will you state to the Senate the a 
ee _ ra8 a aead 3 ‘ . render of the Secretary o ar ice. Stanton de- oe . : : ait : Or: : I 
sometimes I wae ongeg' din that and did not |! nied it to him, and ordered him back to his own office || ¢Xtent of the de partment of W ashington, ly 
- any b and : | : 1 did ac- | , oT || . . 
accompany Uim, anc at other times 1 did ac- || gs Adjutant, General. Thomas refused to go. I || what it extends, its territorial limits, | mean? 
company him. | S. me Se cere ot W ar, and demand it | Answer. The department of Washington , 
2 ‘ . . . ° . as ° i] VV Ore eT ¢ ie esident, j e.. . . ° . ° . 
Question. At any time did you go w ith him Staxtox. * Ideny your authority toact,and order || Consists of the District of Columbia, Mary. C 
to the War Department and see Mr. Stanton |} you back to your own oflice.” ‘| land, and Delaware, excluding Fort Delaware. " 
in regard to your testimony ? ae - t will meee Fa I —_ no unpleas- | Question. State as wellas you can; ifyou can 7 
’ + ‘le Ppee a. a . | antness in 1¢ presence oO 1ese gentiemen,. | . : 
The Wrrvess. I appeal to the court. || Sranron. * You can stand there if you please, but || not give itall, give the substance of that coi 
_ he CHILE JUSTICE, Answer the ques: | you cannot act as Secretary of War. Lam Secretary || versation which you hi id with the Preside: 
tion. . = ar. Lorder you out of this office and to your |) when you first entered upon command ? 7 
A nswer. I saw Mr. Stanton. THOMAS. “T refuse to go, and will stand here.’ {| Answe r. Itis impossible for me to give any 
Several Senators. Louder; we cannot hear. Sranron. ** llow are you to get possession ; = you || thing like that conversation. I can only giv: | 
The CHIEF JUSTICK. Raise your voice mT an to use, f ems os ‘ ‘ f oe thesubstance of it. Itoccurred longago. Ik 
: . 7 ad e —— . . | HOMAS, ao nof eare to use torce, bul my nin< 1] 2. . . . ee ae F 
— eee be heard in the Chamber, || is made up as to what Ishalldo. I'want no un- || asked me about the location of the troops, aud | 
»5 Mr. STANBERY ; : pleasantness, though, I shall stay here and act as || I told him the stret igth of each post, and as ide 
Question. You say you saw Mr. Stanton? Secretary of War. | nearas | can recollect the commanding ollic: 
{nswer. Yes, sir: I ss iw Mr. Stanton Sranton. “ You shall not, and T order you as your || 
ened 3 OE 4 ‘ : Sa superior back to your own office.” of the post. : - as ‘ I 
Question, NM hat did you see him about ? Tuomas. “I will not obey you, but will stand | Question. Go on, sir; if that is not all. | 
Answer. Nothing particular about; only I || here and remain here, 1 Answer. That was the substance and im ste 
ks “ introduced to him Sranron. ** You can stand there, as you please. || ‘tant part of the c rersation There w: | 
2 ‘Q Ms. WI a I order zon out of thin oflice toyour own. LamSec- || portant part of the wie haan, ” unt 
5 uestion. 10m by 7? || retary of War, and your superior.” |} some conversation as to whether more troo))s ; | 
bie Answer. By Mr. Tanner. enone pA ae opposite ero || should be sent here or not. IT recommendes of 
ro hseatin rl ot ‘at in eoaine || ({reneral Schriver’s) and commenced ordering Gen- || f 
ie 4 = n. What was your object in seeing || eral Schriver and General E. D, Townsend. ~Stan- || that there should be troops here, and cauce sta 
t; him % , | ton entered, followed by Moorneap and Ferry, and || the President's attention to a report of Gen re 
" Answer. Well, | had seen all the great men || ordered those generals not to obey or pay attention |! eral Canby, my predecessor, recommendin wl 
Sn WY allan art ai T wkeball to a || to General Thomas's orders; that he denied his as- |! | sl | , 1 { | 
Ash YY Seon, Ans ished 10. see nim. sumed authority as Secretary of War ad interim, and || that there should a ways be at the seat 0! i 
Question. ‘Yee at is your answer? forbade their obedience of his Sigactions. e "7 - | Government at least a brigade of infantry, 4 co 
Answer. ea, sir. } ecretary 0 ar, anc now order you, renera ll he — -artillery. « ‘ on of cavalry: . 
Question. In that conversation with Mr |, Thomas, out oe ee Ol are : aruleryand ' sane F OWN, Wi Z 
. : at ers i Mr. Tuomas. “I will not go. I shall discharge the || and some conversation, mostly of my own, Wis mi 
Stanton was any reference made to your con- functions of Secretary of War.” || had in reference to the formation of a military 1 « 
versation with General ‘Thomas? | RRARtON. a illo mails of the War || f0Fce in Maryland that was then going ov . 
eeree? . oe mae 1] . . } fs r tlitary farce ° in! 
Ans wer. I think there was. . Department to bedelivered tome, and shail transact | Question. What military force? , ¢ rs 
_ Question. Did you receive a note from Mr. || the business of the office. || Answer. A force organized by the State o! ter 
Stanton at that time, a memorandum ? || Stanton. “You shall not have them, and I order |) Maryland. th 
Answer. No, sir. || you to your own office.” ‘ 
ao Did | di | Me M BUTLER 1 for || Question. Please state as well as you can Ca 
; , » r ‘ or i} 
eu - es id he give you any directions Ha Mr. J er TI , (to the counsel for 1 what you stated tothe President, in substance, th: 
re r ag , > on- | . . . . *y° oe \ 
ae BN | ler respondent.) The witne s3 is yours, gen || relative tothe formation of that military force. th: 
,* | » , . 
een er. 4 D: as “— ‘ Wlemen. | Answer. I merely stated that I did not see of 
ehay » enenk ¢ , > ’ . } } 
Quest ° aie - “tr a hel . ae your being || Cross-examined by Mr. STanpery: | the object of it, as near as I can recollect, and os 
exuat ne & w ess ; “e > 7 ‘Cc ° . . > 10 lo 
on hel w, ‘@ . id b iy ee Question. Did the conversation stop there? that I did not like the organization ; I saw u 
2 ao ag There men something said te that | Answer. So far as I heard. y SaaresE Nt S- ‘ 
4 Swcr. re i Ss . SAL i } ° + - . . . ® : 8 shi 
efiect . ‘| Question. You then left the office? | Question. Did you state what your objections 
: rye > r . . y ’ ‘ } af 1| sa 
Mr. STANBERY. That js all, sir: | Answer. I left in about. fifteen or twenty | were to the organization ? , es 
- Manacer RUTELRR  T . minutes after that. I left General Thomas in ||} Answer. I think it is likely I did; but 1 can aur 
Mr. Manager BUTLER. That is all, Mr 
Karsuer, : a ‘|| General Schriver’s room, and returned into || not recollect exactly at this time what the) un 
yy oe ae the Secretary of War's room. || were. I think it likely that I stated that they mi 
lion. Tuomas W. Feary sworn and ex- | Question. Did the Secretary return with you, | were clothed in uniform that was offensive to 1 
amined, : or did he remain? | our people, some portions of them; and that 
By Mr. Manager Burver: _ || Answer. He remained a few moments in || they were officered by gentlemen who had been ie 
Question. Were you present at the War |! General Schriver’s room, and then returned to || in the southern army. li 
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Onestion. By the offensive uniform do you 
eau the gray? 
. { wer. Yes, sir. 

Question. Do you remember els 
4 mod 


tnswer. Nothing. 

Question. Did you call upon the President 
; your own thought or were you sent for 
at time ? 

I was sent for. 

Question. When again did he send for you 
r any such purpose ? 


fruswer. 


{nswer. I think it was about the 22d of 
}ebruary. ; 
Question. In what manner did you receive 


message ? 


Answer. I received a note from Colonel 
Moore. 

Question. Whois Colonel Moore? 

Answer. He is the Secretary of the Presi- 
lent and an officer of the Army. 

Question. Have you that note? 
tuswer. I have not. It may be in my desk 
ie ollice. 

Question. Did you produce that note before 
7 ymmittee of the House of Re; presenta- 


Answer. I read. from it. 

Question. Have you since seen that note as 

ied in their proceedings? 

Answer. I have. 

q testion. Isthat a correct copy? 

Answer. That is a correct copy. 

Mr. Manager BUTLER, (to the counsel for 
the respondent.) Shall I use it, gentlemen? 

Mr. CURTIS. Certainly. 

Mr. EVARTS. Use it, subject to the pro- 
duction of the original. 

Mr. Manager BUTLER. If desired. I sup- 
pose it will not be insisted on. [Handing a 
printe d paper to the witness. ] Will you read it? 

lhe witness read as follows: 

EXECUTIVE Mansi: N, 
WASHINGTON, D. C., Febru wry 22, 1868, 


Gexnerat: The President directs me to say that he 
pleased to have you call on him as early as 


practicable, | 


Very respectfully and truly, yours, 
WILLIAM G. MOORE, 


United States A rmy 


Question. How early did you call? 
tuswer. I called immediately. 

@uestion. How early in the day? 
I think it was about midday. 
Question. Whom did you find with the Pres- 

lent, if anybody ? 
Answer. 1 found the President alone when | 
I first went in. 
VCuestion. Will you have the kindness to | 


tate as nearly as you can what took place 


; re ? 
Answer. I will try and state 
f it, but the words I cannot undertake to 
state exactly. The President asked me if | 
recollected a conversation he had had with me 
vhen | firsttook command of the department ¢ 
! told him that I recollected the fact of the 
conversation distinctly. He then asked me 
what changes had been made. I told him no 
material changes, but such as had been made 
could state at once. I we nt on to state that 
the fall six companies of the twenty-ninth 
antry had been brought to this city to win- 
ter; but as an offset to that four companies of 
the twelfth infantry had been detached toSouth 
rolina on the request of the commander of 
district ; that two companies of artillery 
hat had been detached by my predecessor, one 
of them for the purpose of ‘aiding in putting 
down ithe lenian difficulties, had been returne od 
the command; that although the number of 
mpanies had been increased the numerical 
swength of the command was very much the 
une, growing out of an order reducing the 
Ulery and infantry companies fromthe max- 
hum of the war establishment to the mini- 
num of the peace establishment. The Presi- 
dent said, ‘I do not refer to those changes.’’ 
‘replied that if he would state what changes 
he referred to, or who made the re port of the 
changes, perhaps I could be more explicit. 
He said, ‘I refer to recent ehs inges, within a | 


Answer. 


the substance 


( a 


_THE CON 


day or two,’’ or omaiiies to that effect. I 
told him I thought I could assure him that no 


changes had-been made; that under a recent 
order issued for the government of the armies 
of the United States, founded upon a law of 
Congress, all ord rs had to be transmitt 


through General Grant to the Army, and in 
like manner all orders coming from General 
Grant to any of his subordinate oflicers must 
necessarily come, if in my department, through 
me; that if by chance an o1 der had been given 
to any junior officer of mine it was his duty 
at once to report the fact. The President asked 
me, ‘* What order do you refer to?’’ Lreplied, 
‘*'T'o Order No. 17 of the series of 1867.’’ He 
said, ** I would like to see the order,’’ and a 
messenger was disp atched for it. At thistime 
a gentleman camein who | supposed had busi- 
ness in no way connected with the business that 
I had in hand, an a | withdrew to the further 
end of the room, and while there the messenger 
came with the heok of orders and handed it 
tome. As soon as the gentleman had with- 
drawn'l returned to the President with the book 
in my hand, and said I would take it as a favor 
if he would permit me to call his attention to 
that order; that it had been passed in.an appro- 
priation bill, and I thought it not unlikely had 
escaped his attention. He took the order and 
read it, and observed, ‘* This is not in conform 
ity with the Constitution of the United States, 
that makes me Commander-in-Chief, or with 
the terms of your commission.’’ 

Mr. HOWARD. Lepeat his language, if 
you please. 

The Witness. I cannot repeat it any nearer 
than I am now doing. 

Mr. CONKLING. Repeat your last answer 
louder, so that we may hear. 

Mr. JOHNSON. What he said. 

lhe Wirness. What who said, the Pres- 
ident or me? 

Mr. HOWARD. The President. 

The Wrirness. He said, **This is not in 
conformity with the Constitution of the United 
States, which makes me Commander-in-Chief, 
or with the terms of your commission.”’ | 
replied, ‘* That is the order which you have 
approved and issued to the Army for our gov- 
ernment,’’ or something to that effect. I can- 
not recollect the exact words, nor do I intend 
equa the exact words, of the r resident. lle 
said, ‘‘Am I to understand that the President 
of the United States cannot give an order 
except through the General of the Army,”’ or 
‘*General Grant?’ I said, in reply, that that 
was my impression, that that was the opinion 
that the Army entertained, and I thought upon 
that subject they were a unit. I also said, ‘‘I 
think it is fair, Mr. President, to say to you 
that when this order came out there was con- 
siderable discussion on the subject as to what 
were the obligations of an oflicer under that 
order, and some eminent lawyers were con- 
sulted—I myself consulted one—and the opin- 
ion was given to me decidedly oud unequivo- 
cally that we were bound by the order, consti- 
tutional or not constitutional.’’ ‘The President 
observed that the object of the law was evident. 

Mr. Manager BUTLER. Before you pass 
from that, did you state to him who the lawyers 
were who had been consulted? 

Answer. Yes. 


Que slion. What did you state on that sub- 
je ct? 
Answer. Perhaps, in reference to that, a 


part of my statement was not altogether cor- 
rect. In regard to myself, I consulted Mr. 
Robert J. Walker. 

Question. State what you said to him, whether 
correct or otherwise ? 

Answer. Iwill state it. I stated that 1 had 
consulted Mr. Robert J. Walker, in reply to 
his question as to whom it was | had consulted ; 
and I understood other ofticers had consulted 
Mr. Revervy JOHNSON. 

Question. Did you say to him what opinion 
had been reported from those consultations? 

Answer. | stated before that the lawyer that 
I consulted stated to me that we were bound 
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some oflicers, who I sup posed had consulted 
Mr. Jounson, that he was of the s: ame opi nion 

Question. What did the President reply to 
that? 

Anse '. ihe President sal | ‘‘the object of 
the law is evident.”’ there the conversation 
ended by my thanking him for the courtesy 
with which he had allowed me to express my 
own opinion. r 

Did you then withdraw? 
I then withdrew. 
Did you see General Thomas that 


Questi it 

Answer. 

Question. 
morning? 

Answer. I did not, that I recollect. 
no recollection of it. 

Question. (Handing a paper to the witness. ) 
State whether that is an official copy of the 
order to which you referred? 

Answer. No, sir. It is only a part of tl 
order. The order which | had in my hand, 
and which I have in my office, has the appro 
priation bill in front of That is, perhaps, 
another form issued from the Adjutant Gen 
eral’s ofice; but it is the substance of one 
part of the order. 

Question. Is it so far as it concerns this 
matter ? 

Answer. So far as concerns this matter it 
is the same order; but it is not the same copy, 
or, more properly, the same edition. There ar 
two editions of the order, one published with 

the appropriation bill, and this is a section of 
the appropriation bill, and probably has been 
p ublishe d as a detached section. 

Question. Is that an official copy? 

Answer. Yes, sir; that is an official copy. 

Question. This, l observe, is headed ** Order 
No. 15.”’ | observed you said **No. 17.’’ Do 
you refer to the same or different orders? 

Answer. I refer to the same order, and | 

think Order No. 17 is the one containing the 
ippropriation bill, the one [ referred to, and 
the one I had in my hand, and, I think, the 
one that is on file in my ollice. That made 
the confusion in the first place. I may have 
said Order 15 or 17, but Order No. 17 embraces 
I think, all the appropriation bill, and is the 
full order. 

(Juestion. This is No. 15, and covers the 
second and third sections of that act? 

Answer. ‘The sections are the same. 

Mr. Manager oe (LER, (to the counsel for 
the responde nt.) I propos e to put this paper in 
evidence, if you ae not object. 


Mr. EVARTS. Allow us to look at it. 

[The paper was handed to the counsel and 
examined. | 

Mr. STAN BERY. We have no objection. 

Mr. EVARTS. We will treat that as equiv 
alent to Order No. 17, unless some difference 


I have 


should appear. 

Mr. Manager BUTLER. There is no dif 
ference, I believe, and it is the same as is set 
out in the answer. Do you desire to have it 
read ? 

Mr. JOHNSON. The Manager will read it, 
if he pleases. 

Mr. Manager BUTLER read as follows: 

[General Orders, No. 15.], 
War DePARTMENT, 
ADJUTANT GENERAL'S OPFFIcr, 
WaSHINGTON, March 12, 1368. 

The following extract of an act of Congress is pub- 
lished for the information and government of all 
concerned: a 

[Puntic—No. 85. 
‘An act making appropriations forthe support of the 

Army for the year ending June 30, 1508, and for 


other purposes.”’ 
‘ * z * x * * * * * * 
‘Sec. 2. And he it further enacted, That the hea 


quart« s of the General of the Army of the Unit« a: 
States shall be at the city of Washing pence all or 

ders and instructions relating to military operations 
issued by the President or Secretary of War shall be 
issued through the Ge ner: il ofthe Army, and, in case 
of his inability, through the nextin rank. The Gen 

eral of the Army shall not be removed, suspe aed. 
or relieved from command, or assigned to duty else- 
where thanat said headquarters, except at his own 
request, without the previous approval of the Sen 

ate: and any orders or instructions relating to mill- 
tary operations issued contrary to the re quirements 
of this seetion shall be null and void; and any officer 
who shall issue orders or instructions contrary to the 
provisions of this section shall be deemed guilty ofa 


by it undoubtedly; and I understood from |) misdemeanor in office; and any officer of the Army 








‘BO 


who shall transmit, convey, or obey any orders or in- 
structions so issued contrary to the provisions of thig 
section: knowing that such orders wereso issued, shall 
be liable to imprisonment for not less than two nor 
more than twenty years, upon conviction thereof in 
any ¢ ourt of competent jurisdiction. 

SEC. - And be it further enacted, That section 
three of the joint resolution relative to appointments 
to the Military Academy, approved June 16, 1866, 
be, and the same is hereby, repealed.” 

- + * * ” * * . = £ 

“Sree. 5, And be it further enacted, That it shall be 
the duty of the officers of the Army and Navy and 
of the Freedmen’s Bureau to prohibit and prevent 
whipping or maiming of the person asa punishment 
for any crime, misdemeanor, 
tended eivilor military authority in any State lately 
in rebellion until the civil government of such State 
sha!l have been restored, and shall have been recog- 
nized by the Congress of the United States. 

“See. 6. And be it further enacted, That all military 
forces now organized or in service in either of the 
States of Virginia, North Carolina, South Carolina, 
Georgia, Fiorida, Alabama, Louisiana, Mississippi, 
and Texas, be forthwith disbanded, and that the fur 
ther organization, arming, or calling into service of 


the said militia forces, or any part thereof, is hereby | 


prohibited, under any circumstances whatever, until 
the same shall be authorized by Congress.”’ 
* * + * ok * * a o e 
“Approved March 2, 1867.”’ 
By order of the Secretary of War: 
EK. D. TOWNSEND, 
Assistant Adjutant General, 
Official: 
KK. D. TOWNSEND, 


Assistant Adjutant General, 


Question. You are still in command of the 
department, as I understand ? 

Answer. Yes, sir. 

Cross-examined by Mr. Stanpery: 

Question. The paper which you had and 
which was read by the President on that day 
was marked ** Orders No. 17,’ was it? 

Answer. Vifteen or seventeen. 

(Juestion. ‘This is fifteen, is the other seven- 
teen? 

Answer. 
sure, 

Question. 


I think it was, but I will not be 
In that paper marked No. 17 was 
the whole appropriation act printed and set out, 
and was it in other respects like this? 

Answer. In other respects like that. 
thing I wish to state. 


There 


is one rhe copy on file 


or offense, by any pre- | 





in my office contains the appropriation bill, and || 


I may have confounded them. 
seventeen, 

Question. And it is your impression that the 
paper read by you at the President's was the 
same you had? 

Answer. That is my impression, although it 
may have been that now before you. I cannot 
say. 

Question. As I understand you, when the 
document No, 17 was sent to the officers of the 
Army there was a discussion among them, you 
said? 

Answer. 

Question. 


zu es. 


I see this document contains no 


It is numbered |! 


| such from the 13th day of March, in the year of our 


construction of that act, but simply gives the | 


act for their information; is that so? 


Answer. Yes, sir. 

Question. Upon reading the act, then, a dis- || 
cussion arose among the oflicers of the Army? 

Answer. Yes. 


Question, As to its meaning, or what? 
Answer.’ A dise USSION with a view of ascer- 

taining what an oflicer’s obligations were under 
that act. 

Question. You had received no instructions 
from the War Department or elsewhere except 
what are contained in that document itself? 

Answer. None whatever. 

Question. It left you, then, to construe the 
act ? 

Answer. Yes, sir. 

Question. 
your doubts you applied to an eminent lawyer? 

Answer. | had no doubt myself, but to 

satisly the doubts of others. 

Question. Y ouapplied to an eminent lawyer? 

Answer. Yes, sir. 

Question. And that gentleman whom you 
applied to was Mr. Robert J. Walker? 

Answer. Yes, sir. 

Question. Was it he that advised you that 
you were bound to obey only orders coming 
through General Grant, whether it was con- 


Upon that you say that to settle | 


| charge and require all officers and soldiers to obey 
| and respect him accordingly; and he is to observe 





| force during the pleasure of the President of the 


| and of the ninety-first year of the independence of 


SUPPLEMENT TO 


stitutional or unconstitutional to send orders 


in that way? {| 


Answer. The question of constitution was 
not raised; it was only a question of whether | 
we were bound by that order. 

Question. I understood you to say that the | 
answer was ‘‘constitutional or not constitu- 
tional,’’ in your response to General But.er. 

Answer. I made a mistake, then. The 
question was whether we were bound by it, 
and I should like to correct it. 

Mr. Manager BUTLER. You may do so. 

Mr. STANBERY. Certainly. [To the 
witness.] You said in your former answer 
that the advice was that you were bound to 
obey it whether it was constitutional or not. 

Answer. Until it was decided. We had no 
right to judge of the Constitution—the oflicers 
had not. 

Question. That was the advice you got? 

Answer. Yes, sir. 

Question. Until it was decided—decided by 
whom and where? 

Answer. By the Supreme Court; and net 
only that, after the decision is made it must 
be promulgated to usin orders as null and void, 
and no longer operating. 

Question. When you said to the President 
that he had mnonl something, did you speak | 
in reference to that Order No. 47 which con- 





tained the whole of the act? 
Answer. 1 did. 
Question. What did you mean to say—that | 


he had approved the order, or had approved 
the act? 

Answer. As far as we are concerned, tlie 
order and the act are the same thing; and if 
you will observe, it is marked ‘‘ approved.”’ 
That means by the President. 

Question. What is marked *‘ approved,”’ 
order or the act? 

Answer. The act is marked ‘‘ approved.’’ 
The order contains nothing but the act, not a 
word besides. 

Question. Then the approval that you re- 
ferred to was to the act? 

Answer. I consider the act and the order | 
the same. 

Question. But the word ‘ approved’’ 
speak of was to the act? 

Answer. Of course ; but as far as we are con- 
cerned in the Army the act and the order are the 
same thing. 

Mr. Manager WILSON. Mr. President, we 
now offer a duly authentic ated copy of General 
imory’s commission : 

The President of the United States: 
To all who shall see these presents, greeting: 

Know ye, that I do hereby confer on William II. 


the 


you 


Emory, of the Army ofthe U nited States, by and with |! 





the advice and consent of the Senate, the rank of 
major general by brevet in said Army, to rank a 


Lord 1865, for gallant and meritorious services at the 
battle of Cedar creek, Virginia; and I do strictly 


and follow such orders and directions from time to 

time as he shall receive from me or the future Presi- | 
dent of the United States of America, and other ofli- 
cers set over him according to law, and the rules and 
discipline of war. This commission to continue in | 


United States for the time being, - : 
Given under my hand at the city of Washington, 
this 17th day of July, in the year of our Lord 1806, 


the United States. ANDREW JOHNSON. 
{Seal of the War Department.] 
Ly the President: 
EDWIN M. STANTON, 
Secretary of War. 


This is duly certified from the Department, 
the certificate being as follows: 


War DEPARTMENT, 
ADJUTANT GENERAL'S OFFICER, 
March : 24, 1868, 
It appears from the records of this office that the 
annexed document is a true copy of the original 
commission issued to Brevet Major General W. H. 
Emory, United States Army, from this office. 

EK. D. TOWNSEND, 

Assistant aavdnent General. 


Be it known that E. D. Townsend, who has signed 
the foregoing certificate, is an assistant adjutant | 
gencral of the Army of the United States, and that | 
to his attestation as such full faith and credit are | 
and ought to be given. | 





| ing to his brevet of major general while exereis sing 
|| such command, 





| Emory 


In testimony whereof I, E. M. Stanton, Sceret, 

of War, have hereunto set my hand and 

caused the seal of the De partment of Wa ; 

the United States of America to be affixed . 

this 24th day of more h, 1868, fac 
M. STANTON, 


Secretary of 


{L. 8.] 


"War. 
assigning Genery 
the department 


We also offer the order 
to the command 
of Washington: 
[Special Orders, No. 426.] 
Teapquarrers Army or tae UNITED Sryr: 





ADJUTANT GENERAL’ 8 OFFIC) . 
W ASHINGTON, August 27, |s 
[E xtract. 


Brevet Major General W, . Emory will { 
with relieve Brevet Major General Canby, in coin. 
mand of the department of Washington, and jy 
direc tion of the President is assigned to duty ; aces 


orth. 


y 


rd- 


By command of General Gs ant: 
D. TOWNSEND, 
Assi eo Adjutant General, 
Official: 
k. D. TOWNSEND, 
Assistant Adjutant General. 

We now offer the order of the President, yy 
der which General Thomas resumed his daties 
as Adjutant General of the Army of the United 
States : 

‘ ExrcetiveE Mansioy, 
Wasuineton, D. C., February 15, 

GeneRaL: I desire that Brevet Major Genera 
Lorenzo ‘Thoias resume his duties as Adjutant Gen 
eral of the Army of the United States, 

Respectfully, yours, ANDREW JOHNSON, 
General U.S. GRANT, conmanding Army of the Uni- 

ted States, Washington, D.C. 

It is the original order. 

1 now offer the original letter of General 


]S6S 


| Grant requesting the President to put in writ- 
| ing a verbal order 


which he had given him 
prior to the date of this letter. Both the let- 
ter and the indorsement by the President are 
original. 

Mr. STANBERY. Allow us to look at it 

Mr. Manager WILSON. Certainly. 

| The letter was handed to counsel, and afier 
exumination returned to the Managers. | 

Mr. Manager WILSON. I will “read it: 

Ifeapquarters ARMY or THE UNITED Srates, 
WASHINGTON, J). C., January 24, Los, 

Sir: I have the honor very respectfully to request 
to have in writing the order which the President gave 
me verbally on Sunday, the 19th instant, to disre- 
gard the ordersof Hon. BH. M. Stanton as Secretary of 


| War until I knew from the President himself that 
| they were his orders. 


I have the honor to be, very respectfully, your ohe- 
dient servant, U.S. GRANT, General. 
liis Excellency A, Jonnson, . 
President of the United States. 
Upon which letter is the following indorse- 
ment: 
Executive MANsiIon, | 
Wasnineton, D. C., January 29, 1808 
ANDREW JOHNSON, President of the United States. 
In reply to request of General Grant of the 24th 
January, 1868, the President does so, as follows: 
As requested in thiscommunieation, General Grant 


| is instructed in writing not to obey any order fi 


the War Department assumed to be issued by thie 
direction of the President, unless sueh orderis known 
by the General commanding the armies of the Uni- 
ted States to have been authorized by the Execuliy 


ANDREW JOHNSON. 
Mr. CAMERON. I should be glad to have 
that read by the Clerk. 

The CHIEF JUSTICE. TheSecretary wi 
read the order. 

The Secretary read the letter of General 
Grant and the indorsement last read by Mr. 
Manager WiLson. 

Mr. Manager WILSON. The next docu: 
ment which we produce is a letter written by 
the President of the United States to General 
Grant of date of February 10, 1868, It is the 
original letter, and I send it to counse! tliat 
they may examine it. 

[The letter was handed to the counsel for 
the President, and examined by them. | 

Mr. STANBERY. Mr. Chief Justice, 
appears that this is a letter purporting to be a 
part of a correspondence between Ge neral 
Grant and the President. Task the honorable 
Managers whether it is their intention to pro- 
duce the entire correspondence ? 

Mr. Manager WILSON. It is not our in 
tention to produce anything beyond this letter 
which we now olfer. 








el for 
ee, it 
ybea 
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Mr. rANB Ee RY. No other part of the 


lence but this letter? 





. ‘Manager WILSON. Thatisall we pro 
v to offer 
tter was returned to the Managers. ] 
s | ANBERY ‘ We wish the h norable 
) state what is the purpose of in- 
g is letter? What is the object ? 
\ 1e relevancy ? W hat does it relate to? 
fr. M WILSON. I may state that 
object we have in view in the intro 
f this letter is toshow the Presi 
f his intent to preve1 
Q irv of War, Mr. Stanton, resuming the 
t the oflice of Secretary of War, not 
tanding the action of the Senate on his 
o: nd the requirement of the tenure-ot- 
otlice bill. Do you desire it read? 
Mr.eSLANBERY. Certainly, if it is to 
e 


I ask the Secre- 


me in. 
Mr. Manager WILSON 
tary to read it. 


fhe CHIEF JUSTICE. 


The Secretary will 


{be Secretary read the letter, as follows: 


Executive Mansion, February 10, 1868. 
(GpveraL: The extraordinary character of your 
ie 3d instant would seem to preclude any 
my part; but themanner in which publicity 
i given to the correspondence of which that 
rijorms a part, and the grave questions which 
volved, induce me to take this mode of giving, 
per sequel to the communications which have 
sd between us, the statements of the five mem- 
hers of tue Cabinet who were present on the occa- 
. ft our conversation onthe li4th ultimo. Copies 
of the letters which they have addressed to me upon 
the subject are accordingly herewith inclosed. 
\ s.eak of my letter of the Slst ultimo as a re- 
‘ t or the ““many and gross misrepresenta- 
t mtained in certain newspaper articles, and 
t the correctness of the statements contained 
smmunication of the 28th ultimo; adding— 
re 1 give your own words—"anythingin yours 
y toit to the contrary notwithstanding.” 
When a controversy upon matters of fact reackes 
the point to which this has been brought, further 
a tion or denial between the immediate =e 
uld cease, especially where, upon either side, 
loses the character ot the respectful discussion whic ih 
is required by the relations in which the parties stand 
to each oer, and degenerates in tone and temper. 
In such acase, if there is nothing to rely upon but the 
Opposing sti 4d ments, conclusions must be drawn trom 
tuuse statements alone, and trom whatever intrinsic 
I ilities they afford in favor of or against either 
he parties. L should not shrink from this test in 
this controversy; but, fortunately, it is not left to this 
testalone. There were five Cabinet officers present 
at the conversation, the detail of which, in my letter 
of the 28th ultimo, you allow yourself to say, contiins 
ny and gross misrepresentations. Diese gen- 
tlemen heard that conversation and have read my 
stutement. ‘They speak for themselves, and I leave 
the proot without a word of comment. 
| deem it proper, before concluding 





this communi- 


c n, to notice some of the statements contained in 


Yousay that a performance of the promises alleged 
to have been made by you to the President “ would 
have involved a nenehence to law, and an inconsist- 
( with the whole history of my connection with 
t spension of i Wesnite Youthen state that 
had tears the President would, on the removal 
of Mr. Stanton, appoint some one in bis place who 
ld embarrass the Army in carrying out the recon- 
struction acts, and add: 

“twas to prevent such an appointment that I ac- 
cepte lthe oftice of Secretary of War ad iate im, and 


not forthe purpose of enabling you to get rid of Mr. 
Stauton by my withholding it trom him in opposition 
tolaw, or, not doing so myself, surrendering itto one 


Who would, as the statements and assumptions in 
your communication plainly indicate was sought.”’ 
First of all, you here admit that from the very be- 
ginning of what you term 
your connection with Mr. Stanton’s suspension, you 
iutended to cireumventthe President. Itwastocarry 
outthat intent that you accepted the appointment. 
Lis Was in your mind at thetime of your acceptance. 
It was not, then, in obedience to the order of your 
crior, as has heretofore been suppose l, that you 
ned the duties of the oflice. You knew it was 
the Preside ut’s purpose to prevent Mr. Stanton from 
res ma ng the office of See retary of War; and you in- 
t d to defeat that purpose.. You asaniad the 
*, not in the interest of the President, but of Mr. 
nton, If this purpose, so entertained by you, had 
een confined to yours elf ; if, when accepting the 
office, you had done so with a mental! reservation to 
frustrate the President, it would have been a tacit 
deception, In the ethics of some persons such acourse 
lsallowable. But you cannot stand even upon that 
questionable ground. The “history” of your con- 











7 on with this transaction, as written by yourself, 
pices you in adifferent predicament, and shows that 
204 hot only concealed your design from the Presi- 
“ent, but induced him to suppose that you would 
“arty out his purpose to keep Mr. Stanton out of 
nie oe, by retaining it yourself atter an attempted 


ration by the Senate, so as to require Mr. Stan- 
establish his right by judicial decision, 


SUPP] EMENT 6. 


nt 


THE CON 


‘the whole history” of 


L now give that part of this “history,” as written 
by yourself in your letter of the 28tl 


‘Some time after [ assumed the duties of Secretary 
if War ad interim. the President asked me my views 
as to the course Mr. Stanton would have to pursue, 
n case the Senate should not coneur in his suspen 
sion, to obtain possession of his office. Myreply was, 
ins nee, that Mr. Stanton would have to ay 
to th ourts to reinstate him, illustrating my } 


tion by citing the ground I had taken in the ca 
the Baltimore police commissioners.” 
Now, at that time, as a admit in your letter 





| f 
the 3d instant, you ld the oflice for t very t 
of defeating an ito the ¢ irts. In that letter 
you say that in accepting the oflice one motive wa 


to prevent the Presidenttrom appointing some other 


person who would retain possession, and thus mak 
judicial proceedings necessary. You knewt P 
ident was unwilling to trust the office with any 


who would not, by holding it, compel Mr. Stanton 
to resort to the courts. You perfectly understood 
that in this interview, ‘‘so1 t . a 
cepted the office, the President, not content with your 
silence, desired an expressi ion of your views, and you 
answered him that Mr. ton “would have to 
appeal to the courts.”’ 

Ifthe President had reposed confidenee before he 
knew your views, and that confidence had been vio- 
lated, it might have been said he made a mistal 
buta violation of confidence reposed after that 
versation was no mistake of his, nor of y 
the tact only that needs be stated, th: ( 
of this conversation you did not intend to hold the 
office with the purpose of forcing Mr. Stant into 
court, but did hold it then, and had accepted it, to 
prevent that course from being carried out. In 
other words, you said to the President, “that is the 
proper course,” and you said to yourself, “I have 
accepted this office and now hold it to defeat 


’ ] 
course. Pie excuse 3 











youmake inasubsequent par- 
agraph of that letter of the 28th ultimo 
ward you changed your views as to what would bea 
proper coufse, has nothing to do with the it 
under consideration. The point is that before y 


changed your views you had seeretly determined ¢ 
do the very thing which at last you did—surrencer 


the office to Mr. Stanton. You may have changed 
your views as to the law, but you certainly did n 
change your views as to the course you had marked 
out for yourself from the beginning. 

Iwill only notice one more statement in yourletter 
of the 3d inst: int—that the performance of the prom 
ises which it is alle geau were m ide by you would have 
involved you in the resistance oflaw. I know of no 
statute that would have been violated had you, ear 
rying out your promisesin good faith, tendered your 
resignation when you concluded not to be madea 
party inany legal proceedings. You add: 

‘Lam ina measure confirmed in this conclusion 
by your recent orders directing me to disobey orders 
from the Secretary of War, my superior, and your 
subordinate, without having countermanded his au 
thority to issue the orders | am to disobey.” 

On the 24th ultimo you addressed a note to the 
President requesting in writing an order given to 
you verbally tive days before to disregard orders from 
Mr. Stanton as Secretary of War until you “knew 
from the President himself that they were hisorders.’’ 

On the 29th, in compliance with your request, I did 
give you instructions in ee “not to obey any 
orderfromthe War Department, : ssumed to be issued 
by the direction ofthe Presid ah unles } 
known by the General commanding tl 
the United States to have been auth 
Executive.’”’ 

There are some orders whic ha Secretary of War 
may issue without the authority of the President; 
there are others which he issues simply as the agent 
of the President, and which purport to be“ by dire 
tion”’ of the President. For such orders the Presi- 
dent is responsible, and he should therefore know 
and understand what they are before giving such 
‘direction.”” Mr. Stanton states, in his letter of the 
4th instant, which ace: ympan ies the published cor- 
respondence, that he “‘has had no correspondence 
with the President since the 12th of August last;’’ 
¢ be further says that since he resumed the du 
of the oflice he has continued to discharg 

‘without any personal or written comm 
with the President;” and he adds, ‘no orders have 
been issued from this Department in the name of the 
President with my knowledge, and I have 
no orders from him. ® 

It thus seems that Mr. Stanton now discharges the 
duties of the War Department without any refer- 
ence to the Presider pe without using h 

My order to you had only reterence t 
—— ) be issued by the direction of ! 
It would appear from Mr. Stanton’s letter that you 
hive received no such orders from | lim. 
in your note tothe President of the 30th ; 
which you acknowledge the receipt of the written 
order of the 29th, you say that you have bes 
formed by Mr. Stanton that he has not receiv 
order limiting his authority to issue orders 
Army, according to the practice of t! 1e D ‘partment 
and state that ** while this authority to he W ar D 
partment is not conntermanded, it will | @ satisfac 
tory evidence to me that any orders mae from the 
War Department by direction of the President are 
authorized by the Executive.” 

The President issues an order to you to obey no or- 
der from the War Department, purporting to bemade 

l 


“4 7" until you have 




















recelve l 








by the direction of the Presi 
referred it to him for bis approv al. hg u reply that 
you have received the President’s order and will not 
t; but will obey an order purporti at » be given 
by his direction, tf it comes from the War Department. 
You will not obey the direct order of the President, 
but will obey hisindirect order. If, as yousay, there 
has been a practice in the War Dep artment to issue 


: : 
opey 1 
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orders in the name ofthe President without his a 





tion, does not the precise order you have 1 \ i 
and havereceiy lL changethe practice as to the G 
eral of the Army? Could not the President ¢ 
mand any such order issued to you from the VW 
Department? I[f you should receive an ord 
that Department, issued in the name of the P 
dent, to do a lal act, and ar ‘der dit “tly f 
the President himself not to do the act, is th 
doubt which you are to obsy? Youanswer 

tion when you say to the President, in vour le 

t 


the 3d instant, the Seeretary of War is “mv sur 
and your subordinate,” and yet you refuse o i 
to the superior out of a deference to th 
Without further comment upon the insu 
iftitude -which you have assumed, Ll am 
know how you nrelieve yourself fi 
the orders of the President, who is made by; 
stitution the Commander-in-Chief of the Ar 
Navy, and is therefore the official superio 
ie San il a5 ee Army as of the Secretary of Wan 
Respectfully, yours, ANDREW JOUNSON. 
Gasca a bicek 2 mRCIRTERG Armies of the U 
States, Washington, D. C. 


[S veral Se ‘nators had gone out durit 
f the letter. ] 
Mr. Manager WILSON. We now 
The CHIEF JUSTICE. Before the honot 
able Manager proceeds, he will wait until t 
S¢ ats of the Senat« S are fil led. The Sere 


at-Arms will inform Senators that their pre 


re ading ol 


Several Senators 
Chamber, 

The CHIEF JI 
Mar auger may } roceed. 

Mr. STANBERY. I ask the honoral 
Manager it he is done reading all that 
to that letter. In that letter certain document! 
are referred to 


having returned to the 


ISTICE. The 


honorab! 


as e lanator\ f if DD 
aus eXplanatory Ol lt. ) 


, 


} ? 
pose to read those papers 
Ir. menlig r WILSON. All has been read 


wh ih Wé rropose to olfer. 
Mr. ST ANBERY. You do not, therefore, 
propose to olfer the papers, copies ¢ fiw h 
} 16s } ' : : 
accompany that letter and which are referred 


to In it? 


Mr. Manager WILSON. I have stated to 
the counsel that we offered a letter of the Pre 
ident of the United States. It has been read. 
We propose -d to offer the letter; we have of 
fered it; and it is in evidence. 

Mr. STANBERY. You do not now pro 
ose to offer 

Mr. Manager WI 
has be en read. 

Mr. STANBERY. We do not understand 
that. We ask that the documents referred to 
be read with that letter. They accompany it, 
and are referred to in it and explain it. 

Mr. Manager WILSON. We offer nothing 
sir, but the letter. 

Mr. STANBERY. Then we 

Mr. Manager WILSON. If th 
anything to offer when they come to present 
their case we will then conside r it. 

Mr. STANBERY. We ask it as a part of 
the letter. Suppose oe were @ postscript 
there, would you not read i 

Mr. Manager W [LSON.. 
S¢ ri} t. That settles it. 

Mr. STANBERY. Sut 
added to it. 

Mr. Manager WILSON. 
added to it. 
the President. 

Mr. STANBERY. Mr. 
will take a ruling upon that point. 
page of the letter the matter is referred to, 
which I will read: 


LSON. 


The entire lett 


object to it 


_ 
»counsel have 


There is no pi at 
there is matter 


There is no matter 
The letter is there as written by 


Chief Justice we 


On the first 


GENERAL: The extraordinary character of your 
letter of the 3d instant would seem to preclud: 
reply on my part; but the mannerin which publicity 
has been given to the correspondence of which t rat 
letter forms a part and the grave questions which 
are involved induce me to take this mode of giving, 
as a proper sequel tothe communications which have 
passed between us, the statements of the five mem- 
bers of the Cabinet who were present on the oceasion 
of our conversation on the lith ultimo. Copies of 
the letters which they have addressed to me upon 
the subject are accordingly herewith inclosed.” 


Again, he says: 


“There were five 





Cabinet officers present att] 


conversation, the detail of which, in my letter of t 
28th ultimo, you allow yourselfto say, contains ‘many 
d gross mwisrepresentations. These gent 


heard that conversation and have read my statem " 
They speak for themselves, and Ileave the proof 
without a word of comment,” 





4 


rT 


—. 


That is an answer to the statement referred 
to and made a part of the letter. 

Mr. Manager WILSON, I suppose the 
counsel! does not claim that this is not the let 
ter complete. We p ropose to offer nothing 
beyond that, and this letter 1s in evidence. 

Mr. STANBERY. We wish to make the 
point, Mr. Chief Justice, that the 
nt now bound to prot 
tions asa part ol Lat ‘ 

Phe CHIFE JUSTICE. Do the counsel 


obj ct to the introduction of the letter without 


rentlemer 
genvuen i 


ice those communica 


” 


the accompanying paper 

Mr. ST ANB KRY. Certainly. 

Mr. Manager WILSON. 1 submit, Mr. 
President, that the objection comes too late, 
even if it would have been of force if made at 
the proper time. The letter has been sub 
mitts i and read, an l is In ¢ vidence now, 

Mr. STANBERY. We assumed that you 
were going to read the whole of it. 

WILS(¢ yN. he whole Ol thie 
letter has been read. 

The CHIEF JUSTICE. The Chief J 
is of opinion that the objection may now 
taken. | l’o the 
Do you object to the introduction of the letter 
without the accompanying papers? 

Mr. STANBERY. We do, sir. 

Mr. EVARTS. 
closures form a part of the communication 
made by the President to General Grant; and 
we assumed that they would be read as a part 
of it when the letter was offered. 

Mr. Manager BINGHAM. 
state, Mr. President 
under no obligation by any rule of evidenc: 
whatever, in i on icing a written statement 


Mr. Manager 


counsel for the respondent. | 


Our point is that these in- 


We desire t ) 
, that weclaim that we are 


of the accused, to give in evidence the state 
ments of third persons referred to generally 
by him in that written statement. In the first 
: would not be 
evidenee against the President at all. They 


would be hear ay. They would not be the 


place, their statements, we say 


best evidence of what the parties aflirmed. 
I'he matter contained in the letter of the Pres 
ident shows that thi > pay ers, without producing 
them here, have relation to a question of fact 
between himself nial General Grant, which 
question of fact, so faras the President is con- 
cerned, is allirmed in this letter by himself 
and for himself, and coneludes him; and we 
insist that if forty members of hi 
were to write otherwise it coail not affeet th 
question. It concludes him; it | 
declaration; and the matter of dispute b 
tween himself and General Grant, although it 
is referred to in this letter, is no part of the 
matter upon which we rely in this accusation 
against the President. 

Mr. STANBERY and Mr. CURTIS. We 
rely upon it. 

Mr. Manager BINGHAM. Of course the 
gentlemen rely on it; but they ask us to in 
troduce matter which we say by no rule of evi 
dence is admissible at all, and for the reason 
which | have stated already ; itis notthe highest 
evidence of the fact. If we are to have the 
testimony of the members of this Cabinet about 
a matter of fact, and, as I said before, this 
letter discloses that it is a matter of fact, | 
claim that the highest evidence, so far as they 
are concerned, is not their unsworn letter, but 
is their sworn testimony; and that by no rule 
| admit 
that if the letters, accordin yr to the Raemens 
here . showed a statement adopte db Vv t! 1e Presi- 
dent himself in regard to the matter with which 
we charge him, it would be a somewhat different 
question, although it would not take it then 
entirely out of the rule of evidence; but any- 
body ean see by this reference that it is not the 
point at all. L venture to say that in these 

‘tters, when the gentlemen come to offer them 
in evidence here and we come to consider them, 
there is not a single statement of any Cabinet 
otlicer wl atever that will in any manner qui alify 
the con 


of evidence is the letter admissible. 


the } pape r now read that his purpose was to 
prevent the execution of the tenure-of-office act 
and prevent the Secretary of War, after being 


Ssion ( : the President written UpO Tg 


SUPPLEME} 


the Senate, 


NT TO 


confirmed by and his 
being non-concurred in, from entering upon 
forthwith and resuming, as th: it , law requires, 
the duties of his office. That the point of 
this matter. We introduce it for the purpose 
showing the President’s confession of his 
intent, and we say that in every point of light 
we can view it, for the reasons I have already 
tated, the letters referred to of the Cabinet 
ministers are foreign to the case, and we are 
them, and in 
our judgment have no right to introduce them 
at all, being wholly irrelevant. 
Mr. EVARTS. Mr. President— 
The CHIEF JUSTICE, Before you pro- 
eed the counsel for the President will please 
their obj ection in writin 1g. 
reduced to writing and 


suspension 


under no obligation to introduce 


to state 
rh 1: as 
Lhe OU JECTION Was 


ent to the desk. 


The CHIEF JUSTICE. The Secretary will 
read the objection made by the counsel for the 
President. 


the Seeretary read as follows: 





‘he counsel for the President object that the letter 
isnot in evidence in the case unless the honorable 
Managers shall also read the inelosures therein re- 

it by tter made part of the same. 
Mr. STANBERY. Mr. Chief Justice, is 
the question now before your Honor or before 
he court? 

Phe nae JUSTICE. Before the body. 

Mr. § ‘AN a tY. Before the body? 

The ¢ CHIE JU STICE. Be fore the court. 

Mr. ST ANBI SRY. The Managers read a 


letter from the President to use against him 
certain statements that are made in it, and 
perhaps the whole ; we do not know the object. 
They say the object is to prove a certain intent 


with reeard to the exclusion of Mr. Stanton 
[In the letter the President refers 
which are ineclosed in it 


rlight upon the question and ex- 


from oftice. 
‘ whens 29a 702 ia 
(0 certain d Cuments 


as throwin 


plaining his own views. Now, I putit to hon- 
orable Senator suppose he had copied these 
letters in the bi dy of his letter, and had said 


tas he says here, **I refer you to these; 


] 
if my communication,’’ could 
me doubt that these « opies, although they 
ersons, would be admis- 
le? He makes them his own. He chooses 
to use them as e xpli ant ee? of his letter. He 
is not willing to let that letter go alone; he 
sends along with it certain explanatory matter. 
w, you must admit, if he had taken the 
Lo copys them himself in the body of his 
letier, they must be read. uppose he attaches 
them, makes them a part, calls them ‘* exhib- 
its.’’ aflixes them, attaches them to the letter 
itself by tape or seal or otherwise, must they 
not be read as part of the communication, as 
the very matter which he has introduced as 
explanatory, without which he is not willing to 
send that letter? Undoubtedly. Does the 
form of th thing alter it? Is he not careful 
to send the documents not in a se parate pack- 
age, not in another communication, bat en- 
closed in t letter itself so that when the let- 
ter is read the documents must be read? = It 
seems to me there cannot be a question but 
that they must read the whole and not merely 
the letter: for it was the whole that the Presi- 
dent sent to be read to give his views, and not 
merely the letter unconnected with these doc- 
uments. 

Mr. Manager WILSON. Mr. President, 
the Man agers do not eare to protract this dis- 
cussion. We have received from the files of 
the proper Department a letter complete in 
itself, a letter written by the President and 
signed by the President, in which, it is true, 
he refers to certain statements made bY mem- 
bers of the Cabinet touching a question of 
veracity pending between the President and 
General Grant. Now, we insist that that ques- 
tion has nothing to do with this case. Every- 

the letter which can by any 


ar part ( 


coun from other } 
th 





thing contained in 


‘ 


possibility be considered as relevant to the 
case is tendered by offering the letter itself; 
and t] statement of the President referring to 
the alleged inclosures shows that those inclo- 
isively to that question of 


sures relate exc! 





veracity pending between himse] 
General, and are in no wise con: 
the issue pending between the Pri 
the representatives of the people in th 
We are willing to submit this point 
further discussion. 

The CHIEF JUSTICE. Does the } 


able Manager consider himself entitled to , 





/ an extract from the letter containing so y 


of it as would bear upon his immediate 
without reading the whole letter ? 

Mr. Manager WILSON. We read al} 
is of the letter. 

The CHIEF JUSTICE. That is 
question. Would the honorable Man 
sider himself entitled to read so mux 
letter as bore upon his immediate ob 
out reading the whole? 

Mr. Manager WILSON. I will 
re ply to the qi iestion propou inded by i] 
‘dent, that we, of course, expect to 
letter for any proper purpose connected yw 
the issues of the case. 

The CHIEF JUSTICE. The Chief Just 
will submit the objection to the considey; 
of the Senate. The Secretary will read 
objection. 

The Secretary read as follow a 

The counsel for the President object that the lettos 
is not evidencein the case unless the honorab! ur 
agers shall also read the inclosures therein referr 
to and by the letter made part of the same. 

Mr. CONKLING. Mr. President. may | 

| ask a question? I call for the reading of 
words: - the letter relied upon now for ¢ 
purpose. I send my question to the Chair 
writing, 

The CHIEF JUSTICE 
read the question proposed by 
from New York. 

The Secretary read as follows: 

The counsel for the respondent will pleaser 
words in the letter relicd upon touching i: 

Mr. Stanpery read as follows: 





The Secret 


the senator 


“GENERAL: The extraordinary character of - 
letter of the od instant would seem to p r 
reply on my part: but the manner in which ; 
has been given to the correspondence of which 
letter forms a part, and the grave questions 
are involved, induce me to take this mode of ¢ 
as a propersequel to the communications wh 
passed between us, the statements of the fi 
bers of the Cabinet who we a, present on the 
of our conversation on the l4th ultimo. C 
the letters which they have addressed to me upo 
subject are accordingly herewith inclosed.”’ 


The CHIE JUSTICE. 
are of opinion that the objection of th: 
sel for the President be sustained will 
** gy’?— 

Mr. CONNESS. I call for the yeas an ] nays 

The yeas and 7” ays were ordered. 

The CHIEF J ST [Ck. Senators, you v 

| are of opinion the at the objection of the « 
sel for the President be sustained will answ 
‘*vea’’ as your names are called; those 
contrary opinion will answer ‘‘ nay.”’ 

Mr. DRAKE. Iask forinformation, whet! 
if this objection is sustained, it has the « 
of ruling out the letter as evidence altogeth 

The CHIEF JUSTICE. It has. 

Mr. ANTHONY. Mr. President, | 

| desire, if it is proper, that the question sh 
be put in adifferent form; that it should | 
affirmative vote. 

The CHIEF JUSTICE. 
ative form. 

Mr. CONNESS. 
state the question. 

The CHIEF JUSTICE. 
are of opinion that the objection of the e 

| sel for the President be sustained will, as 
names are called, answer ‘yea ;"’ those 
contrary opinion, ‘‘nay.’’ If the yeas. 
it the effect will be to exclude the evi ii 
If the nays carry it the effect will be to adn 

Mr. EVARTS. ‘To — it, unl 
inclosures are also offered, if our obje' 
prevail. 

Mr. ANTHONY. Mr. President. per! 

I am rather dull, but I do not precise! 
stand the effect of the decision o! this qu 
A negative vote admits the evidence 1 uncer 


Senators, } 


This is an afl 
I wish the Chair w 


Senators, you wi 


i] stand. 


ul 
\ 
*h 
r 
Ww 
alt 
tenet 
yn 
)| 
one 
it ( 
tary 
ire ; 
e nt 
cours 
for th 
Mr. 
please 


it) 
amine 
Mr. 


copy 
dorse 
\ 
TY, 
jectic 
Mr. 


Mr, 








e CHIEF JUSTICE. It does. — 
fr. ANTH( NY. And an afhirmative vote 


‘ 


HENDERSON. Mr. President, lis 

» the question asked by the Senator 
thode Island, I presume he desires to 

W hether me letter with the inclosures 


ad as evidence, even if the 
n aoe b 
CHI EE TG STICE. Undoubtes 
xClu les the ev idence only in the 
ires be not read. 
Wr. HENDERSON. 1 ; 
HIkL JUSTICE, (to the Se cretary. 
:e roll. 
Secretary called the roll down to the 
of Mr. CAMERON. 
Mr JOHNSO! N. Mr. Chief Justice, I do 
the eer tion is unde rstood. 
| CHIE! JUSTICE. The roll is being 
Mr. JOHNSON. 
r evidently. 
The CHIEF JU ST [CKE, (to the Secretary. 
, d wi h the eall. 
nter upted. 
‘tary concluded the calling of roll, 


} 


sult was—yeas 20, nays 20; as fol 


The question is not un- 


The eall of the roll can- 








ie Preside nt 


rs. Bayard, Conkling, Davis, Dixon 
I) , Fowler, Grimes, Henderson, Hendricks 
McCreery,.Morrill of Vermont, Norton, 
of Tennessee, Ross, Sprague, ‘Trumbull, 
nkle, Vicke rs, and Willey—20. 
i\vS— Messrs. Anthony, Buckalew, Cameron, 
, Chandler, C ( onness, Corbett, Cragin, 
. Edmunds, Ferry, Fessenden, Frelinghuysen, 
i, Hlowe, Morgan, Morrill of Maine, Nye, 
1 of New H: impshire, Pomeroy, Ramsey, 
Stewart, Sumner, Thi iyer, Tipton, Wil- 
ind Wilson—29. 
VOTING — Me srs. Harlan, Morton, Sauls 
le, tii l Yates “we 
CHI] JUSTICE. On this question 
are 20 and the nays 206 So the 
sustained. 
Mr. Manager WILSON, I now offer the 
evidence, it having already been read. 
ler iL copy of the |e tter of appointment 
appointing Lorenzo Thomas 
taryof War ad interim, as certified to by 
ral Thomas. I will, however. in the first 
ibmit it to the counsel for examination, 
he paper to the counsel for the 
lent. | I call the attention of counsel 
thing in connection with that letter, and 
we offer it for the purpose of showing 
t General Thomas attempted to act as Sec- 
retary of War ad interim, and that his signa- 
ture as such is attached to that copy. It we 
ire not called upon to prove his signature, of 
course we shall not introduce any testimony 
lor that purpose. 
ae. YIT ’ ’ ‘ 
Mr. CURTIS. Stop one moment, if you 
ise, Let us look at this paper further. 
| 
| Lhe counsel for the respondent having ex- 
mined the paper returned it tothe Managers. } 
Mr. STANBERY. We see that this is the 
py Mr. Stanton re quested. Read the in- 
dorsement if you please. 
‘ir, Manager WILSON. 


Have you any ob- 


ction to its being read? 
ir. STANBERY. No; we want it read. 
Mr. Manager WILSON. It is as follows: 


: pene riVE Mansion, 
WASHINGTON, D. C., February 21, 1868. 
‘in: Hon. Edwin M. Stanton a he wing been this day 
1 oun office as Secretary for the Department 

‘ar, you are hereby authorized and empowered 
as Secretary of War ad interim, and will imme- 

. y enter upon the discharge of the duties per- 

‘ining to that office. 

Ir. Stanton has been instructed to transfer to you 
ic records, books, papers, and other public prop- 
ty now in his custody and charge. 

_ respectfully, yours, ANDREW JOHNSON. 
brevet MajorGeneral Lorenzo Tuomas, Adjutant 
reneral United States Army, Washington, D. C. 

ae 
uly furnished to Ion. Edwin M. Stanton. 
HOMAS, 
Secretary of War ad interim. 
M. “ttre 
Ar. CURTIS. 


Taq 
ma 


We want the indorsement 


THE 


CONGRESSIONAL 


VILSON. 


is, ** Received 2.10 p. m., February 21, s 
pres t Wrer ral Grant 
Mr. EVARTS. That ind \ 
>I] } 
> I hn til bia iwri 


Mr. M: inag r WILSON. I do not know. 
Mr. STANBERY. Is that fact admitted? 
Mr. Manager BUTLER. 
writing of Mr. Stanton. 
Mr. Manager WILSON. We next offer 
CO} ies of the order removing Mr. Stanton ant 


: ; : . 
the letter ol authority ay nnting UWenera 


Thomas, with certain in yrsements thereon, 
Rieeasdad by the President to the Secretary 
of the Treasury for his information. [The 
document was handed to the counsel for the 
respondent, and afterward returned by them 


to the Managers.| Have the counsel for the 
respondent any objection to the introduction 
of that document? If not, I ask that it may 
be read by the Secretary. 

The CHIEF JUSTICE. 
read the paper. 

The Chief Clerk read as follows: 

LA opy. 
EXECUTIVE MANSION 
Wasuineton, D.C., February 21, 1868. 

Str: By virtue of the power and authority vested 
in me as President by the Constitutior 
the United States, you are hereby removed trom 
office as Secretary forthe Department of War, aud 
your functions as such will terminate upon receipt 
of this communication. 

You will transfer to brevet Major General Lorenzo 
Thomas, Adjutant General of the Army, who has 
this day been authorized and empowered to act as 
secretary of War ad caterim, all reeord hook 
papers, and other public property now in your cus- 
tody and charge. 

Respectfuily, yours, ANDREW JOUNSON. 
To Hon. E. M. Stanton, Was/ Lae 


Ollicial: 


W.G. MOORE, United States Ar 


WasHineron, D. C., ; 

Sir: Hon. Edwin M. Stanton having been t lay 
removed from oflice as Secretary for the Department 
of War, you are hereby authorized and empowered 
to actas Secretary of Warad int ~and will imm 
diately enter upon the discharge of the duties per- 
taining to that office. 

Mr. Stanton has been instru 
all ihe records, books, papei 
erty now in his custody and charge 

Respectfully, yours, A NDRE \W JOILNSON 

» BDrevet Major General Lorenzo Tuomas, Adjutant 


General United States A iV, Waal ngton, ZC. 
Official: 


to transfer to you 
‘thier pubiie prop 





W.G. MOORE, United States Army. 


Respectfully referred to the honorable the Secre- 
tary of the Treasury, for his information 
Ly order of the President: 
W.G. MOORE, United States Arm 


TREASURY DEPARTMENT, February 29, 1868. 

I certify the within to be true copies of the copies 
of orders of the President on file in this Department 
for the removal of Edwin M. Stanton from the office 
of Secretary for the Department of War and the ap 
pointment of Lorenzo Thomas to be Secretary ad 
interim. 

H. ILLOCH, 
Secreta f the Se 

Mr. Manager BUTLER. Mr. 1 
have np now an official copy of General 
Orders No. 17, of which General Emory spoke, 
and we now offer it, so that there may be no 


mistake that this document and the one shown 


Us 


President. we 
reside nt, we 


to him are the same so far as regar« 
at issue. 
counsel for the respondent, and presently re- 
turned to the Managers. | Do you want it 
read? 

Mr. STANBEI 

Mr. Manager | 
without reading it 


The doe ument is as follows: 


the point 


(he document was handed to the 


{General Orders, No. 17. 
War DEPARTMENT, 
ADJUTANT GENERAL’S OFFICE, 

WASHINGTON, March 14, 1567. 
The following acts of Congress are published for 

the information and government of all concerned: 
I. An act making appropr yns for the support 
of the Military Academy for the year ending June 
) 


*: 


LI. An act making appropriations for the su 
of the Army for the year ending June 30, 1868. 

Ili. An act making appropriations for fortifica- 
tions for the year ending Jun ), 1868 


GLOBE. 





rt r fthe 
\{ ly é ¢e June 
; l 
‘ i na 
are heredvy, appi ted, t \ y in tne 
Lreasury not Lerw I it pport 
tthe Military Academy ior ¢ year ending the o0th 
f June, LSoS8 
kor pay of officers, instru rs, cadets, and musi 
trans, $154,840, 
For commutation of subsistence, $ 
, For pay in lieu of clothing ervants, 
kor current and ordinary expenses, $ 7 
lor increase and expense of library, = 
For exper es of Board of Visitors ? 
or forage for artillery and cavalry torses, $9,000, 
For horses for artillery and cavalry practice, $1,000, 
lor repairs of officers’ quarters, $5,000 
lor targets and batterics tor artillery practice, $500, 
lor furniture of cadets’ hospital, $ 
lor gas pipes, gasometers, and retorts, $600, 
lor materials for quarters for subaltern officers, 
= } 
lor ventilating and heating the barracks and other 
ademic buildings; improving the apparatus for 
couking for the cadets; repairing the hospital build 
ings, including the introduction of baths for thesick, 
the truction iterclosets in the library build 
nd new furniture for the recitation-rooms, 
] pur i e of fuel rt iel mes hall $ QUO 
} 1 iland enla uenu the gas-Works, 
For additional appropriations, for which estimates 
Ww , tad ae Cal 
} ( bit eadet aur Iry, $5,000 
| furniture for licrs’ | vital, S100, 
lorinereasing the supply of water, replacing mains, 
A , 
kor i muse and additional store and servants’ 
ré is, 37 ) 
r tire-pi building for public offices, $15,000, 


ch wall ot water batte ry, $0,000, 

r per enent derric k on the wharf, $2,500, 

I 2. And be it further enacted, That the cadets of 

» Milit ary Academy be entitled to the ration now 
received by the acting midshipmen at the Naval 
Academy, commencing at the date of the approval 
of the law authorizing the same. 

Sec.3. And be it further enacted, That hereafter the 
assistant professor of Spanish shall receive the same 
pay and emoluments allowed to other assistant pro 
iessors of the academy. 

Sec. 4. And be it further « That no part o1 
the moneys appropriated “| “this or any other a 
hall be applied to the pay or subsistence of any ead 
from any State declared to be in rebellion agains 


' 
t 
t 
r 
the Government of the United States, appointed 


after the Ist day of January, 1867, until such Stat 
hall have been restored to its original relations to 
the Union 


II. PUBLIC- No. 5 
An act making appropriations for the support of the 
Ari or the year ending June 30, IS68, and for 





other purposes. 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assem 
led, ‘That the following sums be, and the same are 
hereby, appropriated, outof any moncy inthe Treas- 
ury not otherwise appropriated, for the support of 
the Army for the year ending the 30th of June, 1868: 
kor expenses of recruiting, transportation of re 
eruits, a compensation to citizen surgeons for 
medical atten: d mice, $500,000, 
kor mat of the Army, $14,757,952. 
For commutation of oflicers’ subsistence, $2,298,982. 
For commutation of forage for ofticers’ horses, 
$104,600, 
kor payments in lieu of clothing for officers’ ser- 
vants, $270,078. 
For payments to discharged soldiers for clothing 
not drawn, $200,000, 
For contingencies of the Army, $100,000. ; 
For artificial limbs tor soldiersand seamen, 70,000. 
For Army medical museum, $10,000. 
For medical works tor library of Surgeon General's 
othce, $l }, UU, 
For expenses of Commanding General's office, 
$10,000, 
lor rey 
A&fot Ai 
For arsenal and armory at Rock Island, Illinois, 
Sea 56K) 
lor the erection of a bridge at Rock Island, Llli- 
nois, as recom ae eae the chief of ordnanee, 
$200,000: Provided, tfhe ownership ofsaid bridge 
shall be and jean in. the United States, and the 
Rock Island and Pa » Railroad Company shall 
have the right of way over sa 1 bridge tor all pur- 
poses of transit across the islandand river, upon the 
condition that the said company shall, before any 
money is expended by the Government, agree to pay 
and shall secure to the United States, first, half the 
st of said bridge, and second, half the expenses of 
keeping said bridge in repair; and upon guaranty- 





rs and improvements of armories and 


ingsaid conditions to the satisfaction of the Secretary 
of War, by contract or otherwise, the said company 
siinil | ¥ t irce use of iid bridge f pur s ol 
tr i . it wit out any ¢ wit to ow i t ttle 

For Watervliet arsenal, West Troy, New York, 


lor current expenses of the ordnance service, 














For Allegha use! | hur Pennsylvania, 
$34 

hor Champlain arsenal, at Vergennes, Vermont, 
~ 

| ( t r il, Columbus, Ohio, 8159,625. 

bor bor louroe arsenal, Uld Point Comfort, Vir- 
Kitiia ° - , 

hor Fort Union arsenal, Fort Union, New Mexico, 
Git } 
v* ’ , } i ™m 1 

bor rankford arsenal, Bridesburg, Pennsylvania, 
$30,000, 

or Kennebee arsenal, Augusta, Maine, 31,525. 

For Indianapolis arsenal, indianapolis, Indiana, 
$160,625. f 

lor Leavenworth arsenal, Leavenworth, Kansas, 
#15,000 

kor New York arsenal, Governor’s Island, New 
York, $1 200. 

For Pikesville ar il, Pikesville, Maryland, S800, 

For St. Louis arsenal, St. Louis, Missouri, $60,0UU. 

m4 Washington arsenal, W ashbingten, District ol 

) , Sov,000, 

i " W: tertown ars enal, Watertown, Massachu 
fetis, 4667. 

For the purchase of the Willard Sears estate, ad- 


Watertown arsenal grounds, $49,700, or 


joining the 


*s0 much thereot as may be necessary; and the Secre- 
tary of War is hereby authorized to sell at public 
auction a lot of land belonging to the United States, 
situated in South Boston, it, in his opinion, thesame 
is not needed tor the public service, and pay the pro 
ceeds thereot into the Treasury. 
Bureau of Refugees, Freedmen, and Abandoned 
Lands: 

Tor salaries of assistant commissioners, sub-assist 
ant commissioners, and agents, $147,500, 

For salaries of clerks, $82,500, 

For stationery and prin’ ng, dbo, VUYU, 

vor quarters and fuel, $200,000, 

Por cx mith ary Lore 3, $1,500,000 

For medical department, $000,000, 

For transportation, $300,000, 

For school superintendents, $25,000, 

bor buildings for schools and asylums, ineluding 
construction, rental, and repairs, $500,000, 

kor telegraphing and postage, $18,000: Provided, 
That the Commissioner be hereby authorizedtoapply 
any balance on hand, at this date, of the refugees 


annual 
titulions actually incor- 


and freedmen’s fund, accounted tor in his last 
report, to aid educational it 


porated for loyal retugees and treedmen: Aad pro- 
vided further, That no agent or clerk not heretotore 
authorized by law shall receive a monthly allowance 
exceeding the sum of $200. 

sec. 2. And be at Jurt - enacted, That the head- 
quarters of the General of the Army of the United 
States shall be at the city of Washington, and all 
orders aud instructions relating to military opera- 
tions issued by the President or Secretary ot War 
shall be issued through the General of the Army, 
and, in ease of his inability, through the next in 


rauk. The General of the Army shall not be re- 
moved, suspended, or relieved trom command, or 
assigned to duty clsewhere than at said headquar- 
ters, except at his own request, without the previous 
approval ot the Senate; and any orders or instruc- 
tions relating to military operations issued contrary 
to the requirements of this section shall be null and 
void; and any otlicer who shall issue orders or in- 
structions contrary to the provisions of this section 


shall be deemed guilty of a misdemeanor in office; 
and any officer ofthe Army who shall transmit, con- 
vey, any orders or instructions so issued con 
trary to the provisions of this section, knowing that 
such orders were so issued, shall be liable to imprison- 
ment for not less than two nor more than twenty 
years, upon conviction thereof inany court of compe 
tent Jurisdiction. 

Sec. 3. Anct be it further enacted, That section three 
of the joint resolution relative to appointments to 
the Military Academy, approved June 16, 1806, be, 
ane the sume is hereby, repealed, 

Si 1. And be at Jurtiier enacted, That the Furm of 
$1: 0,000 be ,and the same is hereby, appropriated out 
oft any moneys in the Treasury not otherwise appro- 
priated, to be disbursed by the Secretary of War, in 
the erection ot fire-proot buildings at or near the 
city of Jetfersonville, in the State of Indiana, to be 
used as storehouses tor Government property. 

Sree. od. And bett further enacted, Thatitshall bethe 
ot the oflicers of the Armyand Navy and of the 


or obey 


duty 
Frecdmen’s Bureauto prohibitand prevent whipping 
or maiming of the person, as a punishment tor any 
crime, misdemeanor, or offense, by any pretended 
civil or military authority in any State lately in re- 
bellion until the civil government of such State shall 
have been restored and shall have been recognized 
by the Congress of the United States. 

Sec. 6. And be it enacted, That all militia 
forces now organized or in service in eithe r of the 
States of Virginia, North C outh Carolina, 
Georgia, Florida, Alabama, Louisiana, Mississippi, 
and Texas be forthwith disbanded, and that the fur- 
ther organization, armin®, or calling into service of 
the said militia forees, orany part thereof, is hereby 
prohibited, under any circumstances whatever, until 
the same shall be authorized by Congress. 

Ske. 7. And be it further enacted, That the paymas- 
tor general be authoriged to pay, under such reguli L- 
tions as the Secretary of War shall prescribe, in addi- 
tion to the amount received by them, for the travel- 
ing expenses of such California and Nevada volun- 
teers as were discharged in New Mexico, Arizona, or 
Utah, and at points distant from the place or p laces 
of enlistment such roportionate sum according to 
the distance trave sled as have been paidto the troops 
of other States similarly situated; and such amount 
as shall be necessary to pay the same is hereby ap- 
propriated out of any moneys in the Treasury not 
otherwise appropriated, 

Approved March 2, 1867 


furthe 


arolina, S 


SUPPLEMENT TO 


III.—{ Pustic—No. 86.] 
pri for the construction, 
and repairs of certain fortifications 


rks of defense for the iiscal year end- 
LS6S. 


An act making 
pre vation, 
and other we 
ing June 30, 
Be if enaete d hy the Ne 


appr tions 


rate and IIo ise of Repre senta- 


tives of the United Ntates of America ta Congress ar- 
sembled, ‘That the following sums be, and they are 
hereby, appropriated out of any money in the Treas 


ury not otherwise appropriated for the construction, 
preservation, and repairof certain fortifications and 
other works of deiense tor the year ending the 30th 
tf June, 1508: 
For Fort Se: 
For Fort George 
Maine, £50,000. 
kor Fort Winthrop, Boston, Massachusetts, $50,000. 
For Fort Warren, Boston, Massachusetts, $50,000, 
For fort at entrance of New Bedtord harbor, Mas- 


Maine, $50,000. 
md ledge, Portland, 


ummel, Portland, 
s, on Hog Isii 


sachusetts, $30,000, s 
For Fort Schuyler, East river, New York, $50,000. 
For Fort at Willett’s Point, opposite Fort Schuyler, 


New York, $ 
Jor fort on site 
New York, SoU,0UU, 


0,000, 


f Fort Tompkins, Staten Island, 


For fort at Sandy Hook, New Jersey, $50,000. 

For repairs of Fort Washington, on the Potomac 
river, $20,000, 

For Fort Monroe, Hampton Roads, Virginia, 
SS pt) nt) 

kor Fort Taylor, Key West, Florida, $50,000. 

lor Fort Jetierson, Garden Key, ‘ior tugas, $50,000. 

For Fort Clinch, Amelia Island, Florida, $25,000. 

For tort at Fort Point, San krancisco Bay, Califor- 
nia, So00,000, 


For fort at Lime Point. 

For fort at Alcatray Island, San 
California, 510 +000, 

kor Fort Preble, Portland harbor, Maine, £50,000. 

For Fort MeClary; Portsmouth harbor, New Llamp- 
shire, $50,000. 

For Fort Independence, 
chusetts, so0,U00, 

kor survey of northern 
$150,000, 

For l’ort Mont 
plain, $25,000, 

For purehi us 


California, $50,000 


kranciseo Bay, 


Boston harbor, Massa- 


and northwestern lakes, 


gomery,at the outlet of Lake Cham- 


and repair of instruments, $10,000. 


For purchase of sites now occupied and lands pro- 
posed to be occupied for permauent sea-coast de- 
fenses: Provided, That no such parchane shall be 
made except upon the approval of itsexpediency by 


the Secretary of Warandof the validity of the title by 
the Attorney General, $50,000, 

For purchase of sites now eceupied by temporary 
sea-coast defenses: Provided, That no such aaeeeenee 
shall be made except upon the approval of its ex- 
pediency by the Secretary of War an do f the validity 
of the title by the Attorney General, $25,00U. 


For construction and repair of barr acks and quar- | 


ters for engineer troops at the depot of engineer 
supplies near St. Louis, Missouri, $20,000, 

aby construction and repair of barrac ‘ks and quar- 

ters lor enginee r troops at the de pot of engineer sup- 
lie sat Willett’s Point, New York, $25,000, 
And be it further enacted, Vhat there shall 
not be over fifty per cent. of the foregoing uppropri- 
ations expended during the fiscal year ending 30th 
June, 1568, and the residue thereof shall not be ex- 
pended tillotherwise ordered. 

Sec. 3. And be it further enacted, That, in order to 
determine the rela tive powers of resistance of the 
turret and the broadside systemsof iron-clad vessels 
of war, and whether or not our present hes aviest guns 
are adequate to the rapid destruction of the heaviest 
plated ships now built, or deemed practicable on 
either system, and whe ther or not our beststone forts 
will resist our heaviest guns, and, if not, what in- 
crease in strength, by adding either stone or iron or 

Variation in form, is necessary to that end, jhe see- 
retary of War and the Secretary of the Navy are 
hereby authorized to detail a joint board of not 
less than six competent officers, three from the Army 
and three from the Navy, whose duty it shall be to 
construct and test, by firing upon them, such targets 
as they may deem necessary for the purposes above 
named. AndtheSecretary of War and the Secretary 
of the Navy are hereby authorized and directed to 
supply the board with such facilities for this purpose 
as they may require: Provided, Lt can be done from 
the unexpended funds and materials now at their 
disposal, the expenses to be borne equally by the 
War and Navy Departments, and from such funds at 
their disposal as the Secretary of War and the Sec- 
retary of the Navy may designate respectively. 

Approved March 2, 1867. 


PEC 


By order of the Secretary of War. 
E. D. TOWNSEND, 


Assistant Adjutant General, 


TOWNSEND, 
Assistant Adjutant General. 
Georce W. 

By Mr. 

Question. What is your name and rank in 
the Army of the United States, if you have 
any? 

Answer. George W. Wallace, lieutenant col- 
onel of the twelfth infantry, commanding the 
garrison of Washington. 

Question, How long have you been in com- 
mand of the garrison of Washington? 

Answer. Since August last, 

Question. What time in August ? 


Official: 
kK. D. 


WALLACE sworn and examined. 
Manager BurLer: 


on 


| package of papers. 


Answer. 


State if at any tin 
for t to vo to the Executive Mar 
23d of February last. 
Answer. 
a note from Colonel Moore des; 
the following 
sion, 
Question. 
Answer. 
an otlicer of 
Question. 
President? 
Answer. I believe he does. 
Question. You received th 
night of the 22d; about what 
Answer. 
Question. Was any time d 
you should go? 
Answer. 
Question. 
Answer. 
Question. 
Answer. 


Question. 


ITe is on the staff o 
f the Army. 


I did. 
At what time in t 
About ten o’clock. 


Question. Did you meet 
there? 
Answer. I did. 


Question. 
Answer. He desired to see 
to a matter directly concernin 
Question. How concerning 

Answer. Some time in Dee 


Does he act as Secretary 4 


About seven o'clock in the eye; 





| The latter part of the month, 7) 
exact date I do not recollect. 


1€ VOU Were can: 


ston about 


On the 22d of Februar yy 


Sirlt 1y LO See 


morning at the Executive M, 


Who is Colonel Moore? 


f the Presid 


at note on } 
time at nig! 


esiynated Whit 


Merely in the morning. 
Sunday morning ! 


Did you g 


he morning? 


Colonel Moore 


What was the business ? 


me in referenea 


g inyself. 
yourself? 
ember my nan 


had been submitted to the Senate for bres 


Those papers had been returned to the Ex 


‘ 


utive Mansion, and on looking over then 


was under the impression tha 


t my 


been set aside, and his object was to notify 1 


of that fact in order that I mix 
influence, if I desired 
rectified. 

Question. After that 
about your seeing the Preside 

Answer. I asked him 
was. He replied ‘** Very well ; 
see him,’’ 
in the course of a few momen 


did 


Question. 
if he would see you ? 
Answer. I am 


how 


Was a messenger 


unable to answer. 


ght make use 
» to have the mat 


he say anythi 
nt? 
the 

do you dk 


to which | replied ‘* Certainly ;”’ 


ts | was admit 
ted into the presence of the Executive. 


sent in to 


I had 


conversation with Colonel Moore at the tin 


He notified him. 


Question. Did Colonel Moore leave the r 
where you were conversing with him until y 


went in to see the President? 
Answer. He lett the room 
No other 
aware of. 
Question. 
President where the Preside 
purpose? 
Answer. Yes. 
door I did. 
Question. And came out 
package and explained to you 
appeared to be rejected and t 
to see the President? 
Answer. I did. I went in 
quest. 
Question. After you had fy 
salutations what was the first 
you? 


Answer. The President a 


sked 


to bring out | 


name had 


Pres de nt 


’ 


object that | am 


Did he go into the office of 


“nt was for 


sir; he passed in the sar 


and brought s 
that your name 


hen you went 
at my own! 


passed the us 
thing he said 


me 


changes had been made in the garrison wil! 


a short time ; any movement 


of troops. 


Question. ‘The garrison of Washingt yn? 


Answer. 
Question. What did you tel 
Answer. I replied that fou 


the twelith infantry had been 


The garrison of W ashington. 


l him? 


r companies 
sent to the s 


ond military district on the 7th of January, 


beyond that no other changes 


had been ma 


In doing so I omitted to mention another 


pany that I have since though 
Question. 


an errand before ? 


Mr. CURTIS and Mr. EV 
not send this time. 
Mr. Manager BUTLER. 


tain ? 


ARTS. 


t of. 


Had he ever sent to you ons 


He 


Ts that quite ¢ 


) 


Mr. 

Mr. 
Presi 
throu, 
Senat 
nim 1 
the m 
that | 
Chi 


n\ 


Was t 
Mr. 
Chang 
Mr. 
He Sa 
Mr. 
Do yc 
that y 
An 
own | 
reject 
Qu 
chang 


to '* 


Mr. 
Said 
Chang 








own 


we CURTIS. Yes; it 
we Manager BUTLER. 


orently When we get through. | lo the 


18 proved. 


Perhaps we shall 
I 


id he ever get you into his room, 
» or indirectly, in order to put such a 
nas that be fore? 
ve EVARTS. That we object to. It as- 
vos that he was got in then. 
‘Vie. Manager BUTLER. 
: w was he there? 
‘Wr. EVARTS. This witness has said that 
non his inquiry how the President was the 
Private Secretary said ‘* Would you like to 

and the witness said ‘‘ Certainly,’ 


see him ¢ 
If that is being got 


If he was not got 


nt into his room. 
room, directly or indirectly, Lam very 

: mistaken. 
Mr. Manager BUTLER. I assume one the 


‘fr. President, and the counsel assume 
Mr. EVARTS. No; I follow the testimony. 


Mr. Manager BUTLER: 1 again say that } 

me another theory upon the testimony, 

| think the testimony was that he came 

by the procurement of the President. | 

| so argue to the Senate if it become my 

tunity to argue; but, without pausing for 

[ will ask this question. [To the wit- 

Were you ever in that like position with 

rd to the President before you got there 
{nswer. Never. 

Question. Did he say to you anything upon 


hiant e 
this subjec 


‘““T asked the same question of 
commander, General E mory, yesterday, 


and hetold me the same as you do 9’? 


{nswer. I do not understand the question. 
Question. Did he say to you that he had 
| the same question the day before of 
al Emory, and got the same answer ? 
{nswer. No, sir. 
Question. Did he speak of it as a thing that 
red to know or a thing that he did know 


Mr. EVARTS. What he did say is the 
Mr. STANBERY. We object, Mr. Chief 
‘e, to that mode of examination-in-chief. 
[hat way of examining a witness is altogether 
ew to us. 
Mr. Manager BUTLER. I will not press it, 
l always desire to waive whenever | can. 
the witness.] Was there anything more 


by 


estion. On your part or his? 

‘er. Neither. 
Question. Did you find out next day that you 
id not been rejected by the Senat e? 


ih s] ANBERY. What has that got to do 


| 
inswer. Nothing more said on that subject 
} 
{ 


-E VARTS. It is wholly immaterial. 
Manager BUTLER. Not at all. The 
President sends for an officer of the Army 
igh his Secretary, andinforms him that the 
late has rejected him, and then having got 
his presence begins to inquire about 
he movement of troops when it was not true 
the had been rejected. 
Che Wirness. If lusedtheword * rejected”’ 
my testimony | was not aware of it. I do 

know that that was the expression ; a 

1 lcome to reflect i think the langué ge 
Was that my name had i ‘* set aside.’ 

Mr. Manager BUTLER. What made you 

ange it? 

Mr. STANBERY. He did not change it. 

said ** set aside’’ before. 

Mr. Manager BUTLER, (to the witness. ) 
Do you say now that you did not understand 
that you were rejected ? 

Answer. That my name was set aside. My 


own view of the matter was that I had been 
rejec te d. 


‘, r. 


Ser 


+ 





uestion. If that was your view why did you 


( hange the le auguage just now from ‘* re jecte ae? 


¢ 


tO ** set aside ?’’ 
EVARTS 

Said ‘set aside’ 

Changed it. 


He did not change it. He 
before. It was you that 
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LON AL 


Mr. EVARTS iM STANBERY So 
do we 

Mr. Manager BUTLER, (to the witness 
Why did you interrupt and say, ** Well, I 
do not know that I did say ‘ rejected 

fhe Wrrness. I have a pert right, sir, 
[ presume, to mal f such language as | 





think pri Sper inn ) 

Mr. Manager BUTLER. Undoubtedly. 1 
also ave aright to ask why do you use it? | 
do not object to the right. Lonly want to know 
tl 1e reason, 

» Wirness. My reason was to correct 
ite misapprehen ion in regard to the « xpres- 
sion of Colonel Moore. Mv own view was that 
it amounted to a rejection; but he said “* set 
aside ;’’ he used that language, I believe. 

Question. Di d he make any difference be- 
tween ‘‘set aside’ and ‘‘rejected’’ that you 
know of at that time 

Answer. 

Question. You did not think of 
time ? 

Answer. No, sir. 

Question. Did he advise you to 
with Senators to get yourself confirmed? 

Mr. STANBERY. What has that to do 
with the question—what Colonel Moore ad- 
vised him‘ 


Mr. Manager BUTLER. In order to show 
whether he understood that he was rejected, 


Chatis a question I never thought of 
’ 


it at that 


use influence 


because there was no oecasion to use inftuence 
and that he 


was rejected. [| Tothe counsel for the respond 


with Senators if he did not underst 


no use to continue it; you keep on asking the 


= f ) 4 
question in that way. [A pause.}| Are you 
through with the witness, Mr. Manager 

Mr. Manager BUTLER. 


} ' 
wheniam,s 





| willlet vou know 
{A pause.] Iam now through 
with the ve 28 

Mr. STANBERY. e. 

Mr. DRA Kié. Mr. President, I move that 
the Senate take a recess for ten minutes. 

The motion was agreed to; and the Senate 
resumed its session at two o'clock and lorty- 
five minutes p. m. 

The CHIEF JUSTICE. Che honorable 
Managers will proceed with their evidence. 

Mr. Manager WILSON. We now offer a 
certified copy of the order restoring General 
Thomas to the duties of the Adjutant Gen 
eral’s offiee. 

The CHIEF JUSTICE. Is there any ob- 
jection tothe order? 


Mr. STANBERY. Has not that been put 
in before? 

Mr. Manager WILSON. No, sir; this is 
the order of the General of the Army, issued 

1 pursuance of the President 
we pl ut in b fore. 

The CHIEF J 
read the order. 

Lhe Secretary read a 


"s reque st, which 


USTICE. 


The Secretary will 
3 follows 
Heapguvarters Army or THE UNITED STATES, 


Wasuinaton, D. C., February 14, 1868. 


Sir: General Grant directs me to say that the 
President of the nited States desires you to resume 
your duties as Ad 

I 





T 
adjutant General of the Army. 
Very respectfully, yours, 


1 
Cc. B. COMSTOCK. 
Brevet Brigadier General, A. A. G. D.C. 


General L. THomas, Adjutant Gene 


Official copy for Hon. LE. M. Stanton, Secretary of 
War. L. THOMAS, 


ADJUTANT GENERAL’S OFFicr, February li, 


Wituam 5. CHanpLer sworn and exam- 
ined. 

By Mr. Manager Bur_er: 

Question. Mr. Chandler, | believe you were 
once Assistant Secretary of the lreasury? 

Answer. | was, sir. 

Question. From what time to what time? 

Answer. From June, 1865, until the 30th of 
November, 1867. 

Question. While in the discharge of the 
duties of your office, did you learn the ofiice 
routine of practice by which money was drawn 
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from the Treasury for the use of the War De 
part 

‘ 

Ansu | . 

@uestion. \ 1 state the steps by which 
mo y co \ irawn ym Lreasury tor 
the use of the War Department ? 

| 


Answer. By requisition of the Secretary of 


ry ol the Treasury, which 


requisition passes through the ac g otlices 
as 

of the Department, and is then honored by the 

issue of a warrant signed by the Secretary of 


the Treasury, upon which the money is paid by 
the Treasurer of the United States. 

Vuestion. Please name the accounting offi- 
cers through whose othees it will pass. 


Answer. ‘Lhe Second Comptroller of the 


lreasury has the control of the Warand Navy 


accounts. Several of the auditing oflicers pass 
upon war requisitions—the Second A torand 


the Third Auditor, and possibly others. 
Question. Please trace and give the offices, 


if you can, through which a r juisition from 
he War Department for money would go, from 
one oflice to the other, until the money would 

Answer. My attention has not been called to 
that subject until now, and | am not sure that 
i Can state accurat y the process in any given 
case. My mpre sion, howe ver, is that a re 
quisition from the Secretary of War would come 
o the Secretary of the Treasury, and pass from 
the Secre lary S ¢ {lice tothe office of the Second 
re asury for the purpose 
ot ascertaining whether or not the ay propria: 
tion upon which the dratt was to be made had, 
or had not, been overdrawn. Lhe requisition 
would pass from the ollice of the Comptroller 
through the oflice of the Auditor, and thence 
back to the tary of the Treasury. There- 
1@ warrant room of the Secretary of 
the Treasury, a warrant for the payment of the 


money would he is ied, Which would also pass 





through the office of the Comptroller, being 

; . } 1} ’ : 1,] 5 
coun igned byhim. ‘hen it would pass into 
the ollice of the lievister of Li | usury to be 
there regi tered, and thence to th reasurer 





of the United States, who, upon t requisi- 
“3 1d af. Bo Cae 4 . 

tron, would issue his dratt tor the payment of 
the money is substanti process, 


: “ 
although | am not sure that | have stated the 
ditferent steps accurate ly. 


Cou lion. Gught it not to go to the Second 


Answer. Quite possibly the requisition would 
lirst go to the Audit rr. 


Question. The Second Auditor and en the 


Che Seeond or Third Auditor. aud 
then to the Comptroller. 

Que stion. Is there a iy me hod known to 
you by which the President of the United 
States or any other person can get money 
from the Treasury of the United States for the 
use of the War Le partment except through a 


Answer. 


requisition of the Secretary of War‘ 

Answer. There is not. 

Vuestion. ] now de ire to: c you what 18 
the course of issuing a commission to an ofli 
cer, say who has been coufirmed by the Senate? 
“teeead 


ippose it 1s the same for all? 


What is the official routme ih the 
Department? | 

Answer. A commission is prepared in the 
De; } artiment pas signed vy Lue oF cretary. it 
is forwarded tothe President and signed by 
him. It is apt returned to the ‘Treasury 
Department, where, in the case of a bonded 
officer, it is held until his oath and bond have 
been filed and approved; in the case of an 
officer not required by law to give bond the 
commission is held until he qualifies by taking 
the oath. It is my impression that this is the 
usual form. ‘There are some officers m the 
Treasury Department whose commissions are 
iiiehetidesied by the Sec retary of State in- 





stead of by the Secretary of the Treasury. 
lhe Assistant Secretaries, for instance, have 
commissions which are countersigned by the 
Secretary of State and not by the Secretary of 
the Treas iry. 

Question. Ag I suppose the Secretary of the 
Trea ury’ Wh COMIDISSION 18 : 
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Answer. 
retary of St 
Cit fion,. 


It issues from the office of the Sec- 
ate, 1 suppose 

On th 
was there any vacancy in the office of Assistant 
Secretary of the lreasury? 


20th of November, 1867, 


Answer. There was not, sir. 
(uestion. Was there any vacancy up to the 


20th of November? 

Answer. ‘There was not. 

Question. Do you know Edmund Cooper? 

Mr. STANBERY. Will the 
Manager allow me to ask what is t 
this about Mr. 
the purpo c 

Mr. Manager BUTLER. 
show that one ot the way S and means described 
in the eleventh article by which the President 
proposed to get control of the mone ys of the 
Tinted States appropriats d for the use of the 
War Department was, against law and without 
right, to appoint his Private Secretary Assist 
aut Secretary of the Treasury. 

Mr. CURTIS. Is that all the answer? 

Mr. Manager BUTLER, 1 have answered 
60 far. If you have any other question I shall 
be very glad to answer it, 

Mr. CURTIS. Is that the only answer you 
make to the question? 

Mr. Manager BUTLER. It ‘%s a suflicient 
answer, in my judgment, for the time. 

Mr. EVAKRTS. What part of the eleventh 
article is this applicable to ? 

Mr. Manager BUTLER. Both the eighth 
and the eleventh articles. The eleventh article 
charges him with— 


honorable 
he ovject ol 
testimony Cooper? What is 


” 


The object is to 


* Unlawfully devising and contriving, and attempt- | 


ing to devise and contrive, means by which he should 
prevent Edwin M. Stanton trom torthwith resuming 
the functions of the office of Secretary tor the De- 
partment of War, notwithstanding the refusal of the 
Senate to concur, &c.; and, also, by further unlaw- 
fully devising and contriving, and attempting to de- 
vise and contrive, means, then and there, to prevent 
the execution of an act entitled “An act making 
appropriations for the support of the Army for the 
fiscal year ending June 30, 1868, and for other pur- 
approved March 2, 1867; and also to prevent 
the execution of an act entitled "An act to provide 
forthe moreeflicient government of the rebel States,’ 
passed, : Xe, 


And in order to get the meansof doing that, || 


he wanted to control the purse as well as the 
sword, and he wanted his man, his Secretary, 


if in no warmer and closer relations to him, to 


be in the office of Assistant Secretary of the 
‘Treasury, the Assistant Secretary of the 


Treasury now by law being allowed to sign | 


warrants. 

Mr. Manager BINGITAM and Mr. Manager 
WILSON. Then the eighth article. 

Mr. Manager BUTLEK. Then, as my asso- 
ciates call to my attention, the eighth article 
charges that— 

“With intent unlawfully to control the disburse- 
ment of the moneys appropriated for the military 


service and for the Department of War, on the 2lst 
day of February, in the year of our Lord 1568 ""— 


He— 


“did, unlawfully and contrary to the provisions of 
an uct,”’ &e.— 
Do these acts. 

Mr. EVARTS. No; appointed Thomas. 
You now propose to prove under that that he 
appointed Cooper, or tried to do so. 

Mr. Manager BUTLER. This is the means : 
**with intent unlawfully to control.’’ 


Mr. EVARTS and Mr. SEUANBERY. Did 
what? 
Mr. Manager BUTLER. 


SUPPLEMENT TO 


Now, you propose to prove under that, that 
there being no vacancy in the ofhice of Assistant 
Secretary of the Treasury, he proposed to ap- 
point his Private Secretary, Edmund Cooper, 
Assistant Secretary of the Treasury. That is 
the idea, is it under the eighth article?) We 
object to this as not admissible under the eighth 
article. As by reference to it will be perceived, 
it charges nothing but an intent to violate the 
civil tenure act, and no mode of violating that 
except inthe want of avacancy in the War De 
partment, the appointment ot General Thomas 
contrary to that act. 

As for the ele h article the honorable 
court will remember that in our answer we 
stated that there was in that article no such 
description, designation of ways or means, or 
attempts at ways or means, whereby we could 
answer definitely; and the only allegations 
there are, that in pursuance of a speech that 
the President made on the 18th of August, 1866, 
he— 

* Afterward, to wit, on the 2lst day of February, 
A. D. 1568, at the city of Washington, in the District 
of Columbia, did, unlawfully, and in disregard of the 
requirement of the Constitution that he should take 
care that the laws be faithfully executed, attempt to 
prevent the execution of an act entitled ‘An act 
regulating the tenure of certain civil offices,’ passed 
March 2, 1867, by unlawfully devising and contriving, 
and attempting to devise and contrive menns by 
which he should prevent Edwin M. Stanton from 
forthwith resuming the functions of the oflice of See- 
retary for the Department of War, notwithstanding 
the refusal of the Senate to concur in the suspension 
theretotore made by said Andrew Johnson of said 
Kdwin M. Stauton from said office of Secretary for 
the Department of War; and also, by further un- 
lawfully devising and contriving, and attempting to 
devise and contrive means, then and there, to pre- 


vent 


|} vent the execution of an act entitled “An act mak- 


ing appropriations for the support of the Army tor 


| the fiscal year ending June 380, 1868, and for other 


purposes,’ approved March 2, 1867; and, also, to pre- 
vent the execution of an act entitled * An act to pro- 
vide for the more efficient government of the rebel 


| States,’ passed March 2, 1867, whereby,” Xe. 


**Did unlawfully and contrary to the provisions of || 


an act entitled ‘An act regulating the tenure of cer- 
tain civil offices,” passed March 2, 1868, and in viola- 
tion of the Constitution of the United States ’— 


And while the Senate were in session, not to 
go on with the verbiage, appoint Lorenzo 
Thomas. 

Mr. EVARTS. The allegation is that with 
this intent which you have stated, the Presi- 
dent did— 


“There being no vacancy in the office of Secretary 
for the Department of War, and with intent to vio- 
late and disregard the act aforesaid’’— 


Which is the tenure-of-office act— 
“Then and there issue and deliver to one Lorenzo 


Thomas a letter of authority in writing, in substance 


as follows; that is to say.” 


| 


The only allegation here as to time and prin- 
cipal action, in reference to which all these 
unnamed and undescribed ways and means 
were used, is, that on the 21st of February, 
1868, at the city of Washington, he did unlaw- 
fully, and in disregard of the Constitution, at- 
tempt to prevent the execution of the civil 
tenure-of-ollice act, by unlawfully devising and 
contriving and attempting to devise and con- 
trive means by which he should prevent Edwin 
M. Stanton from resuming his place in the 
War Department. 
here, substantively, of efforts in November, 
1867, to appoint, in the want of a vacancy in 


| the office of Assistant Secretary of the Treas- 


ury, Mr. Edmund Cooper. 
evidence. 

Mr. Manager BUTLER. The objection, 
Mr. President and Senators, is twofold ; first, 
that the evidence is not competent; second, 
that the pleading is not suflicient. I do not 
propose now to discuss the question of plead- 
ing. It is said that the pleading is too general. 
If we were trying an indictment at common 
law for a conspiracy, or for any acts in the 
nature of a conspiracy, and we made the alle: 
gation too general, the only objection to that 
would be that it did not sufliciently inform the 
defendant under it what acts might be given ir 
evidence ; and the remedy for a defendant in 
that case would be to move for a specification 
or for a bill of particulars; and if he neglects 
to move for that, the court take care in the 
course of the case, if any surprise is upon him, 
because of evidence that he could not have 
known of, or could not have expected to allow 
him to come in and meet that new evidence. 
Therefore indictments for conspiracies are 
generally drawn as was the indictment in the 
Martha Washington case, which I now have in 
my mind, it having been drawn by an exceed- 
ingly good pleader, as tradition says, giving one 
general count, and then several specific counts, 
or setting out specific acts in the nature of 
specifications; so that, if the p'eader fail in 
setting out his specific acts, he still may hold 
under the generai count, and the count setting 
out specifications is instead of a bill of particu- 
lars. Now, then, I say we need not discuss 
the question of pleading. 


We object to that 


And now proof is offered | 





The only question is, is this competent, if 
can show it was one of the ways and mea 
Lhe difficulty that rests in the min 
learned friends on the other side js 
cluster everything about the 21st of leh, 
1868. They seem to forget that the act of 
21lst of February, 1868, was only the e ste 
tion of a purpose formed long before, as jy +), 
President's answer he sets forth, to wi 
early as the 12th of August, 1867, that he 
determined then to get out Mr. Stanton, at 
| would use the words ‘at all hazard 

but perhaps they might be subject to crit; 
until we get through our case—certainly }y 
use of force, as the evidence now in shoy. 

tie formed his purpose. 

lo e: rry it out there are various thine 
do. Ile must get control of the War Oy; 
but what good does that do if he cannot . 
somebody who shall be his servant, his s|. 

| dependent on his breath, to answer the req, 
sitions of his pseudo oflicer whom he may ; 

| point; and therefore he began when? Stay 
ton was suspended, and as early as the 12) 
December he had got to put that suspens; 
and the reasons for it before the Senate, a 
he knew it would not live there one mon 
after it got fairly considered. Nowhe beg 

What is the first thing he does? ‘To ¢ 

somebody in the Treasury Department th, 
| will mind me precisely as Thomas will, if [ ey 
| get him in the War Department.” Thatj 
| first thing; and thereupon, without any vaca; 
he must make an appointment. ‘The diflicu 
that we find is that we are obliged to argue ou 
vase step by step upon a single point of ey; 
dence. Itis one of the infelicities always of 
putting ina case that sharp, keen, ingenioy 
| counsel can insist at all steps on impaling y 
upon a pointof evidence; and therefore | haye 
got to proceed a little further. 

Now, our evidence, if you allow it to come 
in is, first, that he made this appointment ; that 
| this failing, he sent it to the Senate, and 

Cooper was rejected. Still determined to hay 
| Cooper in, he appointed him ad interim, py 
| cisely asthis ad interim Thomas was appointed, 
without law and against right. We put ita 
part of the whole machinery by which to get 
hold, to get, if he could, his hand into the 
Treasury of the United States, although M: 
Chandler has just stated there was no way to 
it except by a requisition through the War |) 
partment and atthesame moment, to show tha 
this was partof the same illegal means we show 
you that although Mr. McCulloch, the Seer 
| tary of the Treasury, must have known that 
| Thomas was appointed, yet the President to 
pains—we have put in the paper—to serve on 
Mr. McCulloch an attested copy of the ap 
pointment of Thomas ad interim, in order tha 
| he and Cooper might recognize his warrants 
| Did | not answer my friends that this was 4 
| suflicient ground? More than that, | hav 
yet to learn in a somewhat extended practic: 
of the law, (not extending, however, so long as 
that of most of the gentlemen on the other 
side, ) that it was ever objected anywhere, when 
i was tracing a man’s motives, when | was 
tracing this course, that I had nota right to 
put in every act that he did, valeat quantum 
Everything that comes out of his mouth, ever) 
act that he does, I have a right to put in. 

Let us see if that is not sustained by author! 
ties. The question arose in the trial of James 
Watson for high treason in the year 1817 b: 
fore one of the best lawyers of England, Lord 
Kilenborough, assisted by Mr. Justice Holroy¢, 
Mr. Justice Bayly, and Mr. Justice Abbott. 
The objection there was precisely the one 
the learned counsel raise here. It was alleged 
that certain speeches had been made which 
were treasonable speeches. ‘I'hat was all that 
was said about them; they were not set oul 
any further. I got this book (32 State Triais 
for an entirely different purpose; but it con 
tains an authority directly in point. Certain 
speeches werealleged; the indictment charge¢ 
that certain speeches were made without setting 
them out; and it was claimed that they could 

' not be proved as overt acts; and the questiod 
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Vhatever proceeds from his mouth. A 
Senators, when it 18 under his hand 


ImIssion, i 


olaec l 
’ ' : 
in be given, may not his acts? I would 
} ] ! } 475 
ibied the presiding ol | 
led Se r 


pul nators so ior upon this 


id it not been that there 








vas. who was Edmund Cooper. I sup- 
y friends do not mean to object to that 
1: 


ine ques 


tion was, do you know 


STANBERY. We asked what you 


1 to prove in reference to Edmund 


Mr. Manager BUTLER. I have stated that 
considerable length. I propose to 
iat Mr. Edmund Cooper took posses- 
the l'reasury Department before the 

( November, and that he had this com- 

n, showing that the President gave a 

n illegally in violation of the tenure- 


e act to which | wish to call your atten- 

lhe tenure-of-office act provid s that 

h case and in no other,’’ to wit, where 
oa Sa : 

er has been guilty of misconduct or 


or for any reason becomes incapable or 
lisqualified to perform the duties of his 
the President may suspend him; and 
sixth section provides that 
making, signing, sealing, countersigning, 
ling of any commission or letter of authority 
in respect to any such appointment or em- 
shall be deemed, and are hereby declared 
rh misdemeanors.” 
Therefore the very signing and issuing of 
commission—the signing it, if he did not 
the issuing of it, if he did not sign 
being no vacancy which is contem 
| by the act, is a crime, and another 
in and part of the great conspiracy. 
the question will be whether we 
allowed to-go into the condition of 
ir. Cooper. I cannot put the whole of mj 
ler in one question, because I cannot prov 
vy One witness. 
the CHIEF JUSTICE. It will be neces- 
to reduce the question to writing, in order 
itit may be submitted to the Senat 
Mr. Manager BUTLER. I will put it rather 
the form of an offer to prove. I will write 
is an offer to prove in a moment. 
Mr. STANBERY. Itis not a question so 
ich, Mr. Chief Justice, as to who Edmund 
per is, but what Edmund Cooper has got 
lo with this case; what the illegal appoint- 
ment of Edmund Cooper to be Assistant Sec- 
retary of the Treasury ad interim, or other- 
wise, has to do with this case; or what the 
appointment of Edmund Coaper for the pur- 
pose of controlling the moneys in the Treasury 
Vepartment has to do with this case. That is 
‘he material inquiry. 
Now, I understand the learned Manager to 


» 
h 
t 


say that the proof he intends to make in regard 
to Mr. Cooper is, in the first place, that there 
Was an illegal appointment of Mr. Cooper, and 
n that the President violated the Constitution 
ithe United States, and violated the tenure- 
-othce act. Well, Mr. Chief Justice, have 
“iey given us notice to come here to defend 
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set out aS the means to control those d purse 


ments. 


founded upon the appointment of Thomas as a 


If it was necessary to frame an article 


] 4} ] + ¢ 
means used by the President to get control of 


. . 7 : 
these public moneys, was It not equally nece 
1 


Sary to have an article founded vy 1 th ! 
° $s 4 
line of conduct in reference to Mr. Coops 
I 
[ nq esulionani' 
he in the ele ntl ticle wh +} 
bhen, in the eieventh rticie, wh S the 
] +} . , + . ty + 
that authorizes tne mtroa tion tl est 


mony ? That he made certain speeches. What 
then? 

** Afterward, to wit, on the 2ist day of February, 
A. D. 1868, at the city of Washington, in the Distri 
of Columbia, did, unlawfully and in disregard of the 
requirement of the Constitution tl! | lt 
care that the laws be faithfully executed, attempt t 
prevent the execution of an act ent : 
regulating the tenure of certain « l of 


) 


That is the unlawful thing; and how 
**By unlawfully devising and contriving, and at- 
tempting to devise and contrive, Means Dy which he 
should prevent Edwin M. Stanton from forthwith 
resuming the functions of the office of Secretary for 
the Department of War, notwithstanding the refusal 
of the Senate to concur in thesuspension theretofore 
made by said Andrew Johnson of said Edwin M. 
Stanton from said office of Secretary for the Depart 
ment of War; and, also, by furthur unlawfully devis- 
ing and contriving, and attempting to devise and 
contrive, means, then and there, to prevent the exe- 
cution of an act entitled ‘An act making appropria- 
tions for the support of the Army for tlre fiscal year 
ending June 30, 1868, and for other purposes.’”’ 





That is the act which contains the section 


requiring Lae order 


o , 
go through General Grant. 


lor military Operations to 


I'hat is the means 
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warrants that may be drawn upon the 11 
through that Department or any other Depart 
ment; by appointing a person, in other words, 
to discharge the very duty which he desires 
him to discharge in aid of his design; and 
hat the money appropriated 


by Congress, and not to be drawn from the 
l'reasury except in pursuance of law, to-wit, 
through the Secretary of War. duly constituted 
such by the appointment of the President with 


“easury 


what 18 tual 


t 


the advice and consent of the Senate, may, 
nevertheless, be drawn out of the Treasury 
by a person acting as an officer, without the 
advice and consent of the Senate, through the 
requisitions made on the ‘| reasury by his 
Secretary of War ad interim, appointed in the 


the Senate, in defiance of the 


presence of 
Senate, and in violation of the law. 

If the appointment of such an officer throws 
no light on this subject, of course it has nota- 
ing to do with the matter; if it does, it has a 





} 1 


eat deal to do with it. 


g! ; : = If the ques ion sg ops 
with the inquiry who Edmund Cooper is, of 
course it throws no light upon this subject ; 








bunt if the testimony discloses such relations 

the President and his : ppolntunre nt under 
uch circumstances as indicates a purpose on 
the na tof Cooper to cobperate with the Presi 
deut in this general design, I apprehend it will 
throw a great deal of lielt upon this subject. 
Aud, in the event of the removal of the head 


1 


of the Department, (and if this rule is to be 
established that might happen any hour, with- 
out regard to the opinions of the Senate to the 
contrary or to the requirements of the law,) 
this Assistant Secretary of the Treasury would 
have the control of the whole question. Iam 
free to say, so faras Iam concerned in this 
matter. if nothing further be shown than the 
mere inquiry of the appointment of Cooper, it 
may not throw any light upon the subject; but 
1 do not so understand the matter. There is 
more than that in it. 

Mr. Manager BUTLER. In order that there 
may be a distinct proposition before the Sen- 
we offer to prove that, there being no 
vacancy In the office of Assistant Secretary of 
the ‘Treasury, the President unlawfully ap- 
pointed his friend and theretofore Private Secre- 
tary, Hdmund Cooper, to that position, as one 
of the means by which he intended to defeat 
the tenure of civil office act and other laws of 
Congress. 

Mr. EVARTS. 
insert the date in your offer. 
Mr. Manager BUTLER. 

a pause. | 


ate 


Will you be so good as to 


Iwill, sir. [After 
I have inserted a date satisfactory 


to myself, and I hope it will be to the counsel 


for the President. 
Mr. EVARTS. 
rhe 
Mr. Manager BUTLER. We offer to prove 
that afterthe President had determined on the 
removal of Mr. Stanton, Secretary of War, in 
spite of the action of the Senate, there being 
no vacancy in the oflice of Assistant Secretary 
of the Treasury, the President unlawfully ap- 
pointed his friend and theretofore Private Sec- 
retary, Edmund Cooper, to that position, as 
one of the means by which he intended to de- 
feat the tenure of civil oflice act and other 
laws of Congress. 

Mr. EVARTS. I donot understand that to 
be adate. I ask you to be good enough to put 
in the 20th of November. 

Mr. Manager BUTLER. 
appear in relation to that. 

Mr. EVARTS, Put in what you have also, 
if you please. 

Mr. Manager BUTLER. If the learned 
counsel will allow me, | will make my offer as 
lL like. 

Mr. EVARTS. Undoubtedly. 
you to name the date. 
please about it. 

The CHIEF JUSTICE. 
read the proposition. 

The Secretary read as follows : 


Ihave no doubt it is cor- 
ree 


Il want to have it 


I only asked 
You can do as you 


The Secretary will 


We offer to prove that, after the President bad | 


determined on the removal of Mr. Stanton, Seere- 
tary of 
there being no vacancy in the office of Assistant Sec- 


retary of the sveasery, the President unlawfully ap- || 


pointed his friend and theretofore Private Secretary, 
‘dmuand Cooper, to that position, as one of the means 


War, in spite of the action of the Senate, | 


by which he intended to defeat the tenure of civil | 


otlice act and other laws of Congress. 


Mr. EVARTS. The action of the Senate, I 
think, was in December, 1867. 

Mr. STANBERY. February 13. 

Mr. Manager BUTLER. January 13. 

Mr. STANBERY. Yes; that is it. 

Mr. EVARTS. January 13, 1868; so that 
what you now offer was after that. 


SUPPLEMENT TO 
we say after that intent was formed he 
t ppointment of C 
is. After the 12th of August, 
We want to get at the date; that 


and 

ma le He app 

Mr. EVAR 

1867, then. 
all. 

The CHIEF JUSTICE. Do the counsel for 

the President desire to be heard further? 

Mr. EVARTS. No, sir; but we object to 
it. It is not within any article of impeach- 
ment. 

The CHIEF JUSTICE. 
will submit the question to the Senate. The 
question is, whether the evidence proposed by 
the honorable Managers shall be admitted ? 


Mr. SHERMAN. I should like to have the 


oper. 


is 


Managers answer a question before the vote | 


is taken. 
The CHIEF JUSTICE. The Secretary will 


| read the question proposed by the Senator 


from Ohio. 
The Secretary read as follows : 
Will the Managers read the particular clauses of 


the eighth and eleventh articles to prove which this | 


testimony is offered ? 


Mr. Manager BUTLER. As I understand 
it, it is to prove the intent alleged in the eighth 
article in these words: 

“With intent unlawfully to control the disburse- 
ments of the moneys appropriated for the military 
service and for the Department of War.” 

He did a certain act with that intent. 
to prove that intent, we show he did a certain 
other act which would enable him to control 
the moneys. 

The CHIEF JUSTICE. The eighth article 
seeins to say nothing about money. 

Mr. Manager BULLER. The eighth article 
reads: 

‘That said Andrew Johnson, President of the 
United States, unmindful of the high duties of his 


office, and of his oath of office, with intent unlawfully | 


to control the disbursements of moneys appropri- 


ated.” 
The CHIEF JUSTICE. Whatactis charged? 
Mr. Manager BUTLER. The act charged 
is, that with that intent, he appointed Thomas. 


Now,to prove the intent with which heappointed |} quest, as follows : 


Thomas, we prove that he also prepared a man 
who, in the oflice of Assistant Secretary of the 
Treasury, would answer Thomas’s requisitions. 

Now, as to the other point, I will read, in 
answer to the question of the Senator, from 
the eleventh article: 

“ By unlawfully devising and contriving, and at- 
tempting to devise and contrive, means by which he 
should prevent bdwin M. Stanton trom forthwith 
resuming the functions of the ollice of Secretary tor 
the Department of War, notwithstanding the refusal 
ot the Senate to concur in the suspension theretotore 


| made by said Andrew Johnson of said Edwin M. 


| ment of War; and also, by turther unlawtully devis- | 
| ing and contriving, and attempting to devise and | 


Mr. Manager BUTLER. Oh, no. The Pres- | 


ident formed the purpose, as he tells us in the 
letter to General Grant and as he tells us in 
his answer, 6n the 12th of August, 1867, when 
he suspended Mr, Stanton, to suspend him 
indetimitely ; to try to see if the Senate would 
not agree to that; if they would not, then to 
keep him suspended indefinitely, and remove 
him as soon as ever he could get anybody to 
aid him. That is our proposition of what the 
evidence and the claims of the President show ; 
he meant to do that in spite of what happened ; 


* 


|| States within his control. 


Stanton from said office of Secretary for the Depart- 


contrive, means, then and there, to prevent the exe- 


The Chief Justice | 


Now, | 


Cooper; and to show that it was with ¢ 
tent, we i y } 


show, so anxious was He to do 


he did not make the appointment 
that he first made it when the Senate wy 
in session, by issuing a fall commission : 
he sent itto the Senate, and the Senate ro ; 
Cooper; but still, so bent was he on : 
Cooper not Private Secretary, but Assistant 
Secretary of the Treasury, where he could eo» 
trol the moneys of the United States, that } 
first appointed him ad interim, showing that h 
got him under the same designation as Thomas - 


baw 


| and the designation shows something. 





ecution of an act entitled "An act making appropri- || 


ations for the support of the Army tor the fiscal year | 
ending J une 30, 1508, and for other purposes,’ approved | 


March 2, and, also, to prevent the execution of an 
act entitled ‘An act to provide for the more efficient 
government of the rebel States,’ passed March 2, 
1867.”’ 


He had done what he has been charged to | 
And now, in that connection, we | 


have done. 
claim that this was a part of the machinery to 


carry out this thing; because, suppose, looking 
forward to have happened exactly what did | 


happen, to wit, that Mr. Stauton would not 
give up the War Department, then the question 
was, would Mr. McCulloch answer the requi- 
sitions of ‘Thomas or of anybody else he should 
put in, if Stanton should hold on? It is clear 
that the President knew he would not, because, 
although he served a notice upen McCulloch 


| todo it, McCulloch will not to-day, and he has 


not been able to get one through Thomas. 


| Now, then, he gets Thomas in; he must put 


| will obey Thomas. 


in somebody in the Treasury Department who 
Thereupon he pats Cooper 
in; and witht single streke of his pen he claims 
to have the right to remove McCulloch; and he 
also claims, and has put it in his answer, that 


McCulloch, as one of his Cabinet, has agreed | 


| to go at astroke of his pen; so that he has got 


the whole Army and Treasury of the United 


It was with intent | 
to do that that he made the appointment of | 





The CHIEF JUSTICE. Are Senators read, 
for the question ? 

Mr. JOHNSON. [I request the Manager 
to answer a question which I have sent to ; 
Chair. 


The CHIEF JUSTICE. The Secretary wij 


read the question propounded by the Senat 
from Maryland. 

The Secretary read as follows: 

The Managers are requested to say whether they 
propose to show that Cooper was appointed by th; 
President in Novewber, 1867, as a means to obtaiy 
the unlawful possession of the public money, other 
than by the fact of the appointment itself? 

Mr. Manager BUTLER. We certainly do 
—is that an answer?—more than by the ; 
pointment. That we may not be misunder. 
stood hereafter, we propose to show that | 
appointed him, and thereupon Mr. Cooper 
went into the exercise of the duties of th 
office before his appointment could by any 
possibility be legal; and that he has been—we 
hope and believe we shall show that he has 
been—controlling other public moneys si 

The CHIEF JUSTICE having put the ques 
tion on the admissibility of the evidence and 
declared that the negative appeared to prevail, 

Mr. HOWARD and Mr. SUMNER called for 
the yeas and nays; and they were ordered. 

Mr. HENDERSON. Before the 
taken, I desire that some testimony shall be 
read. I send my request to the Chair. 

The Secretary read Mr. Henpersoy’s re- 


Votre i$ 


It is requested that the testimony of the witness, 
Chandler, in regard to the mode and manner of 
obtaining money on a requisition of the Secretary 
of War be read. 

The CHIEF JUSTICE. It can only be 
read from the notes of the short-hand re- 
porter; but the witness can restate it. 

Mr. HENDERSON. I will inquire if the 
witness will be permitted to restate it? 

The CHIEF JUSTICE. Certainly. 

Mr. HENDERSON. My object is to know 
whether money can be obtained upon the re- 
guisition of the Assistant Secretary, and not 
of the Secretary himself, just to that point. 

Mr. EVARYS. Let him answer 
very point. 

Mr. Manager BUTLER. Let him answer. 

The CHIEF JUSTICE, (to the witness. 
Answer the question proposed by the Senator 
from Missouri. Will the Senator state the 
question to the witness? 

Mr. HENDERSON, I prefer that the Man- 
agers should do so. 

Mr. Manager BUTLER, (to the witness. 
Will you state now whether the Assistant Sec: 
retary can sign warrants? 

Mr. CURTIS and Mr. EVARTS. 
not the question. 

Mr. Manager BUTLER. 
of money? 

Mr. CURTIS. The question is, whether 
on requisitions of the War Department-— 

Mr. Manager BUTLER. Whether, upon 
the requisition of any Department of the Gcv- 
ernment, the Assistant Secretary of the [reas- 
ury can sign warrants on the Treasury lor ue 
payment of money? 7 

The Witness. Until the passage of a late 
statute, whenever the Secretary of the Treas 
ury was present and acting, money could not 
be drawn from the ‘T'reasury upon the sign® 
ture of the Assistant Secretary of the Treasury. 
An act has been passed within a year allowiug 
the Assistant Secretary to sign covering-1n War 
rants and warrants for the payment of money 


that 
to | 


That 1s 


For the payment 





rat he 
\ 
the w 


sence 
the ‘ 
Seer 
tary’ 

Mr 

Mr 
as to 
[To 

Aj 
an a 
Assis 
Mr 
tion, 
to re 
reduc 

Th 


read 





nts stated; but the practice still 

es of signing all customary warrants 
iture of the Secretary ol the Lreas- 

e warrauts are prepared and the ini 
. Assistant Secretary in charge of the 


nlaced upon them, and then they are 
the Secretary of the Treasury when 
; 


Mr. FESSENDEN. Task that that law may 
id. I should like to know what it is 


‘Mir. Manager BUTLER, (to the witness.) 
1) ou remember the date of it? 

Wirness. It is within a year. Ie 
if you give me the statutes for the last 


e CHIEF JUSTICE. The Chief Justice 
put a question to the witness: 
re the passage of the act to which he re- 
rs any warrant could be drawn by the Assist- 
t Secretary, unless he was acting Secretary 

: the absence of the Secretary ? 
Answer. There could not. Prior to the 
nassage of this act no money could be drawn 
the Treasury upon the signature of an 

\ssistant Secretary, unless when acting Sec- 

ry under an appointment for that purpose. 

Manager Bur.er: 

Question. Whenthe Assistant Secretary acts 
he Secretary, does he sign all warrants for 
payment of money? 

Answer. When acting Secretary, of course 

signs all warrants forthe paymentof money. 

Mr. CAMERON. I desire toask a question. 

fhe CHIEF JUSTICE. The Senator-will 

luce his question to writing and send it to 

Mr. CAMERON. I did not understand 

it. I desire to ask a question merely as to 

I ean do it in less time than by 


sal 
whetier 


By Mr. 





ractice. 


] Wr ‘ei3 
fhe CHIEF JUSTICE. The rule requires 
to be reduced to writing. 
Mr. Manager BUTLER. I will read thelaw 
ich reference has been made: 
t supplemental to an act toestablish the Treas- 
y Department,” approved the 2d of September, 
’ Be it enacted by the Senate and House of Representa- 
ry tines of the United Ntates of Americain Congre $8 «ssem- 
, [hat the Secretary of the Treasury shall have 
ly he power, by anappointment under bis hand and official 
, |, to delegate to one of the Assistant Secfetaries 
ad re . 


freasury authority to sign in his stead all war- 

forthe payment of money into the public Treas- 

: y and all warrants for the disbursement from the 

Ps lreasury of money certified by the proper ac- 

ing oflicers of the Treasury to be due upon ac- 

tsduly audited and settled by them; and such 

a warrants so signed shall be in all cases of the same 

y as if they had beeg sigued by the Secretary 
l'reasury himself.” 


Mr. CONKLING and others. 

as of that? 
= Mr. Manager BUTLER. The date is March 
1507, the same date as the tenure-of-oflice 


~ LOU/, Lhe 


What is the 


ee A single other question, which, perhaps, is 
aed rather a conclusion of Jaw than of fact. [To 


witness.] In case of the removal or ab- 
Wan sence of Mr. McCulloch or the Secretary of 
the Treasury, as | understand, the Assistant 


ile Secretary performs all the acts of the Secre- 
f Mr. EVARTS. That isa question of law. 
" Mr. Manager BUTLER. I said I doubted 
” to that. I was only asking for the practice. 

a lo the witness.] Is that the practice? 

i Answer. I am not certain that it is, without 


® 0 appointment as acting Secretary for the 
A ‘sistant Secretary, signed by the President. 

Mr. CAMERON. I desired to put a ques- 

uu, and I think it is contrary to the practice 

) require me to put it in writing; but I have 


reas : a 7 
tig wi luced it to writing, and I ask that it be read. 
JUL bee 


lhe CHIEF JUSTICE. The Secretary will 
in read the question proposed by the Senator 
- irom P¢ nnsylvania. 

lhe Secretary read as follows: 
Can the Assistant Secretary of the Treasury, under 


ae law, draw warrants for the payment of moneys 
*y the Treasurer without the direction of the Secre- 





asury: 


lowing tary of the Treasury ? 
p war The Witness. Since the passage of the act, 
money I understand, the Assistant Secretary can sign 


a warrant for the payment of money in the 
By Mr. Evarrs: 
Question. 1s not that by deputation ? 
1 r. Which is pre ied rather’to be 
W e assent and approval of the Secretary 


of the Treasury. 
Mr. CAMERON. 
tion without reducin 

The CHIEF JUSTICE. 
jection, the Senator from Pennsylvania will 
be aliowed to put a question without reducing 
it to writ 

Mr. WILLIAMS. Mr. President. I object. 

The CHIEF JUSTICE. TheSenator trom 
Oregon object 

Mr. CAMERON. n I intended 
to ask was, has it been the practice 

The CHIEF JUSTICE. The Senator is 
not in order. 

Mr. Manager BUTLER, (to the witness. 
Has it been the practice for him to sign war- 
rants ? 

Answer. Since the passage of 


Stl —_— ST re 
I Whi ask another ques 


git to writing. 


If there be no ob- 
ng. 


Ss. 


The questi 


the act in 


cE JUSTICE. 
uestion is: Shall the evidence proposed by 
ived ? 
KFIESSENDIEN. Ishould like to put a 
question assoon as I have an op 
write it. [Atter writing. ] Chere are 
questions which I wish to put. 

The CHIEF JUSTICE. The Secretary will 
read the questions proposed by the 


fron 


Senators, the 
the 
Managers be recs 


portunity to 


two 


penator 
md 

Maine. 

| he eecretary read as fi llows . 

Question. Has it been the practice since the passage 
ie law foran Ass ‘retary to sign Warrants 


specially appointed and authorized by the 


Secretary of the Treasury? 

Question. Ilas any Assistant Secretary been author 
ized to sign any Warrants except such as are specified 
in the act ¢ 

The Witness. It has not been the practice 
for an Assistant Secretary since the passage of 
the act to sign warrants except upon an ap 
pointment by the Secretary for that purpose 
in accordance with the provisions of the act. 
Immediately upon the passage of the act the 
Secretary authorized one of his Assistant Sec 
retaries to sign warrants of the character de 
scribed in the act, and they have been custom 
arily signed by that Assistant Secretary in all 
cases since that time. 


£ th ati 
Ort tant 


uniess 


Mr. FESSENDEN. Now, let the second 
question be read. 
lhe Secretary read the second question, as 


follows : 

Has any Assistant Secretary been authorized to sign 
any warrants except such as are specified by the act? 

The Wiryess. No Assistant Secretary has 
been authorized to sign warrants except such 
as are specified in this act, unless when acting 
Secretary. 

The CHIEF JUSTICE. Senators, you who 
are of opinion that the evidence offered on the 
part of the Managers should be admitted will, 
as your names are called, answer ‘‘ yea ;’’ 
those who are of the contrary opinion will say 
‘*nay.’’ The Secretary will call the roll. 

The question being taken, the result was an- 
nounced—yeas 25, nays 26. 

Mr. CONNESS. 1 desire to 
name is recorded ? 

The CHIEF JUSTICE, 
recorded among the yeas. 

Mr. CONNESS. That is a 
voted in the negative, and 
corded correctly. 

The change being made, 


nounced—yeas 22, nays 27 


know how my 


The 


Senator is 


mistake. [ 


I wish myself re- 


the result was 


as follows: 


an- 


YEAS—Messrs. Anthony, Cameron, Cattell, Chand- 
ler, Cole, Conkling, Corbett, Cragin, Drake, Howard, 
Howe, Morgan, Morrill of Vermont, Nye, Pomeroy, 
Ramsey, Ross, Sprague, Sumner, Thayer, Tipton, 
and Wilson—22. 

NAYS—Messrs. Bayard, Buckalew, Connéss, Da- 
vis, Dixon, Doolittle, Edmunds, Ferry, Fessenden, 
Fowler, Frelinghuysen, Grimes, Henderson, Hend- 
ricks, Johnson, MeCreery. Morrill of Maine, Norton, 
Patterson of New Hampshire, Patterson of Tennes- 
see, Sherman, Stewart, [rumbull, Van Winkle, Vick- 
ers. Willey, and Williams—2?. 

NOT VOTING — Messrs. Harlan, Morton, Sauls- 
bury, Wade, and Yates—. 
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the a J So i 3 
rece) i. 

Mr. Manager BUTLER Then I have 

thing t ier to ask this witness at present. 
W y h to call him rain, however, at 
nt her part ot e cas nwe get along 
fi so it we can offer this in another 
view, 

Mr. EVARTS. We shall reserve our ques- 
tions till then. 

Cuar.es A, TINKER sworn and examined. 


By Mr. Manager Burtuen: 


Ce ion. What i your full lamie 

Answer. Charles A. Tinker. 

Question. What is your business 

frswer. ] ama telegraph operator 

Question. Are you in charge of any office? 

tnswer. I am in charge of the Western 
| nion 1" legraph oflice 10 LHIS ¢ ty. 

Question. Were you at any time in charge 
of the military telegraph otlice of e War 


Department ? 


I was. 

l'rom what time to what time? 
I can hardly tell tr what time. 
I was in charge of the milit iry telegraph oflice 


August, 1867. 


{rswer. 
Cu stion. , 


Answe v< Om 
of the War Department up to 
[ think I was personally in ch: 
like a year; | was connected with 
for something like five years. 

Cue stion. Whilein charge of that ofh 
spateh from Lewis E 9 
Montgomery, Alabama, came to Andrew John 

mn, President of the United States, and if 
at wl ; 

Answer. 


' 
great many such dispatch 


whether a di 


50 
atdate! 


| think while in that office I 


Question. What paper have you in your 
hand? 

fies? [ have what professes to be ae Dy 
of a telegram from Lewis It. Parsons, Mout 
gomery, Alabama, addressed to ‘*Ifis Exeel 


lency Andrew Johnson, President.’’ 


Questic t. Do you know wh ther that tele- 
gram came through the oflice 


Answer. I recognize this as being the 


acter of dispatch which passed through or wi 
received atthe military teleg 
Mr. CURTIS. that we must 
Mr. Manager BUTLER, (to 

) ,. ; > , , 


" 7 } } 
Were there d ca { nals of telegrams 


raph oflics 
object to 


the witness 


} ? 


received kept at the military 
Answer. What is called a press 
taken of each dispatch before being delivered 


from the oflice. 


; -* ] io 
elegyaph oles 


copy was 


@ estion. Was such a press copy taken of 


patch before it was sent? 
Not before being sent. 
Question. The original was kept 


Answer. The original was kept on file in the 


t ach d 
Answer. 


then? 


| office. 


Question. State whether at my request you 
examined those press copies ? 

Answer. J did. 

Question. Did you find such a dispatch as I 
have described among those press copies ? 

Answer. I did. 
Did you copy it? 

Answer. I made a copy. 

Question. Have you got that in your hand? 

Answer. No, sir; I have not. 

Question. Can you give an explanation as to 
that copy you now have in your hand? 

Answer. I made a copy of the dispatch and 
answered the summons of the Managers, and I 
placed the copy in your hands, and | heard you 
order your clerk to make a copy of that, and 
after a short time the clerk returned with that 
copy and read the copy which he had made, 
and you returned to me the copy I had mad 

Question. Have you that copy? 

Answer. I have. 

Question. Very well; produce the original 
dispatch and the copy both? 

Mr. EVARTS. I ask what is meant by the 
‘‘ original dispatch.”’ I understood this was a 
despatch received here. 

Mr. Manager BUTLER. 


copy Is meant. 


Cue stir mn 


T he original | ress 





OAR eMart 





op CaP rae 
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The Witness. I mean tosaythatl havethe 
original press copy. 

| Producing a bound letter-book, the pages 
of which were press copies of dispatches. | 

Question, Have you that original press copy ? 

Answer. I have it. 

Mr. Manager BUTLER. Read from it, 
please ? 

Mr. STANBERY. Oh, no. 

Mr. EVARTS. Let us see what it is. 

{ The book was handed to the counsel for the 
respondent. | 

Mr. STANBERY. [ wish to ask a prelimi 
nary question. [To the witness.] Did you 
make this press copy yourself? 

Answer. The press copy is made by the 
clerk. The telegram is written by one of th 
opel ators, 

Mr. EVARTS. 

Che Witness. 

Mr. CURTIS. 

Mr. EVARTS. 
itself. 

Mr. Manager BUTLER. I do not under- 
stand the objection, if there is any. 

Mr. EVARTS. We do not understand that 
a telegraph company’s books prove themselves 
like arecord, You bring no living witness that 
verifies anything here. 

Mr. Manager BUTLER. I will pass from 
this foramoment. [Tothewitness.] Do you 
remember, as an act of memory, whether such 
a telegram as that passed through the office? 

Answer. I do not remember this dispatch 
having passed through the office; I cannot take 
my oath that 1 renmtember the particular dis- 
pat h. 

Question. Will you state whether you have 
an Original dispatch of the same date signed 
‘“‘Andrew Johnson?”’ 

Answer. I have. 

Question. Produce it? 

Answer. I have a book in which the dispatch 
is filed, 


By you? 
Not by me personally. 
We object. 


This book does not prove 


| Producing a bound letter-book on the pages | 


of which were pasted dispatches. ] 

(@uestion. Are you so familiar with the sig- 
nature of Andrew Johnson as to know whether 
that is his name signed to it? 

Answer. I believe that to be his signature ; 
I am very familiar with it. 

Question. Have you any doubt in your own 
mind as to that? 

Answer. None whatever. 

Question. Is this book which I hold in my 
hand and you have just produced, the record 
book of the United States military telegraph, 
of the executive office wherein original dis- 
patches are put on record? 

Answer. It is the book in which the original 
dispatches were filed. 

Question. Do you know whether this dis- 
atch passed through the office to Lewis EK. 
set en 

Answer. I do know from the marks it con- 
tains. 

Mr. CURTIS. That is an inference. 

The Wrrness. I can answer that. 
the dispatch in the office. 

sy Mr. Manager Burier: 

Question. And it bears the marks of having 
been sent? 

Answer. Yes, sir. 

Mr. STANBERY. Now, let us see the dis- 
patch. [The book was handed to the counsel for 
the respondent and examined by them.] This 
is very good reading ; but will you tell us what 
is the object of this testimony? We like the 
document; but what is the object of it here ? 

Mr. Manager BUTLER. Do you object to 
this document whatever the object is? 


I saw 


Mr. STANBERY. We object until we know | 


the purpose, 

Mr. Manager BUTLER, The question that 
1 put now is simply whether you object to the 
vehicle of proof? 

Mr. EVARTS. No. 

Mr. Manager BUTLER. If it is proper to 
read it at all the question is whether it is 
proved. 


SUPPLEMENT TO 


Mr. EVARTS. 


therefore 


It proceeded from the Pres- 
ident, and is proved. 

Mr. JOHNSON. What is the date? 

Mr. Manager BUTLER. January 17, 1867; 
the same date’with Parsons’ dispatch. 

Mr. STANBERY. Now, the object? 

Mr. Manager BUTLER. Not yet, sir. 
{To the witness.] On the same day that this 
is dated do you find in the records of the 
Department a press copy of a dispatch from 
Lewis If. Parsons to which this is in answer? 

Answer. I find inthe press copy book a copy 
of a dispatch which that was in answer to. 

Mr. EVARTS. How does that appear? 

Mr. Manager BUTLER. It appears be- 
cause the witness has sworn to it. 

Mr. EVARTS. If it is ananswer, it speaks 
for itself. 

Mr. Manager BUTLER. 
ply, if the question is put to me how it appears, 
he has sworn that it is an answer. [lo the 
witness. | Now, what was this telegraph office ? 
The heading of the dispatch is ‘* United States 
Military Telegraph.’’ Was this telegraph un- 
der the control of the War Department ? 

Answer. At that time it was not under the 
control of the War Department. 

Question. Where were the books kept? 

The Wirness. Do I understand you to mean 
the lines? 

Mr. Manager BUTLER. I do not mean the 
lines. I mean the office. 

Answer. It was. 


Again I must re- 


Question. Was it in the War Department | 


building? 


Answer. It was. 

Question. And were the officers employés of 
the War Department? 

Answer. They were. 

Question. Were the records of its doings 
at that office kept in the War Department? 

Answer. They were. 


Question. And are these books and these 
papers produced from the War Department? 


Answer. No, sir; they are not. 


Question. Where do they eome from now? | 


Answer. They come from the War Depart- 
ment through the telegraph office; it has the 
original dispatches of the War Department. 

Question. They came to the telegraph office 
from the War Department? 

Answer. Yes, sir. 

Question. They came originally as records 
from the War Department? 


Answer. From the War Department to the | 


telegraph office, and I bring them here. 
Mr. Manager BUTLER. I submit now to 


| the Senate that I propose to use in evidence, 


of relevancy, I suppose? 
Yes, and competency ; its | 


if it is otherwise competent, the dispatch of 
Lewis E. Parsons to which Andrew Johnson 
made reply. Having proved what I have 
proved, is there any objection, I mean now as 
to the vehicle of evidence simply, notas to the 
competency of the contents? 

Mr. EVARTS. On that point in this pres- 
ent case, although we regard the proof of Mr. 
Parsons’ dispatch as incompetent and insufli- 
cient, we shall waive any objection of that 
kind, and the question may now stand upon the 
competency of the proof. 

Mr. Manager BUTLER. On the question 

Mr. EVARTS. 
admissibility in any way. 

Mr. Manager BUTLER. Admissibility of 
the proof of the contents? 

Mr. EVARTS. Yes. We have had no 
notice to produce the original, but we care 
nothing about that. 

Mr. Manager BUTLER. 
we have the original here. 

Mr. EVARTS. No; but the original of Mr. 
Parsons’ dispatch delivered to the President. 
We have had no notice to produce that; we 
know nothing about it; but we waive that. 


Now, we inquire in what view and under what || 
article these dispatches dated prior to the civil | 


tenure act are introduced? 

Mr. Manager BUTLER. In order that the 
Senate acting both as court and jury may un- 
derstand whether these papers are admissible 


To that I answer || 





in evidence, it becomes necessary, With tha 
leave of the pre sident and the Senate, to ré 4 
them de bene, in order that we may show how 
they bec ome competent, : a2 

Mr. CURTIS. We do not object to y 
reading them de bene esse. : 

Mr. Manager BUTLIGit. 
Mr. Parsons Is: 


The dispatch 9; 


MontGomery, ALAnany. 


\ 


7 - 
J/anua 17, 1867 
Legislature in session. Efforts making to reco, 
vote on constitutional amendment. Report { 


Washington saysit is probable an enabling 
pass. Wedo not know whiatto believe. 
ing here, LEWIS kL. PARSON 


His Excellency ANDREW JOHNSO)? 
Lhe response is: 


Unitep States Minuirary Tevecripy 
EXECUTIVE Orrick, WASHINGTON, D. ¢ 
January lj, 17 
What possible good can be obtained by reconsiq 
ing the constitutional amendment? I knowof, 
in the present posture of affairs; and I do not bel; 
the people of the whole country will sustain ayy 
of individuals in attempts to change the whole cha, 
acter of our Government by enabling acts or othe, 
wise. I believe, on the contrary, that they y 
eventually uphold all who have patriotism and 
age to stand by the Constitution and who place ¢ 
confidence in the people. ‘There should beno 
ing on the part of those who are honest iy 
determination to sustain the several cobrdinat 
partments of the Government in accordance with jts 
original design. ANDREW JOHNSON. 
Ifon. Lewis E. Parsons, Montgomery, Alaba 


ay 
Ail) 


| Ihave no further call, after having read these 
dispatches, so that they may be seen of th 

Senate, to argue the question whether this js 
|| competent evidence upon articles charg 
|} Andrew Johuson with attempting to overt! 


the acts of Congress, to oppose their validity, 
|| and to bring its legislation into eontempt. | 
|| is either under the tenth or the eleventh article 
quite competent. 

Mr. EVARTS. The tenth is confined t 

|| President's speeches. It alludes to nothing 
else. 


Mr. CURTIS. 


Speeches, not telegrams. 

Mr. Manager BUTLER. Lam reminded |) 
the learned counsel that that article refers { 
speeches and not telegrams. I know it; bu 
with what intent were those speeches made’ 
|| or what purpose were they made?. They 
| were made for the purpose of arraying 
|| country against the Congress of the United 

States and its lawful acts, and to bring it into 
| ridicule and contempt. Now, 1 am upon the 
point where the attempt is made to array th 
people against the lawful acts of Congress and t 
'| ** destroy the regard and respectof all the gi 
people of the United States for the Congress 
and legisiative power thereof,’’ and * to ex 
cite the odium and resentment of all the good 
people of the United States against Congress 
'and the laws by it duly and constitutionally 

enacted.’’ 

We must go back a moment, if the Senat 
please, and [ shall take buta moment, because 
{ think this is too clear for argument. Lh 
President had gone forward in August and 
September, 1866, declaring everywhere that 
| Congress had no power to do what it was pro 

posing to do. Congress had proposed the 
| constitutional amendment to the people of the 

States, and for the purpose of preventing that 
| constitutional amendment from being accepted, 
|| every possible contumely was thrown upon 
| Congress and every possible step taken to pre 
| 


vent its acceptance, and this is one of the steps. 

I will not argue further under that propos! 
tion. Then the eleventh article charges that, 
|| ‘* intending to deny the power of the Thirty 
|| Ninth Congress to propose amendments to the 
|| Constitution of the United States,’’ he did 
|| declare so and so. We find with that inten! 
that when Congress had passed an act for the 
pacification of the southern States and for the 
| settlement of the difficulty, in the shape o! 4 
| proposed amendment to the Constitution, and 
when that was being considered by the south 
ern States, the President of the United States, 
|| from his high position, was absolutely tele- 

graphing to the Legislature, in answer to 4 

question of those States when they were ask- 
\| ing for advice, urging them not to accept the 
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, nt to the Constitution. I do t ear 

e this any further 
cele We EN AR (Ss. If we understand the hon- 
er Managers aright this evidence is s ip- 
ed to be relevant and competent nly In 
t to the crimes charged in the tenth 
eleventh articles. Is that so? Was that 

nosition. Mr. Burier? 
\f \{ wel BUTLER. My proposi yn is 
relevant under thos I have mad 
tion as to the rest 

| EVARTS You did n nam any 


— 
, 


‘\ Ke ARTS. Very well; I all not think 
ssary to consider any others 
Mi SUTLER. Very well; we 





Mr Now, if the Chief Just 

‘ . } . ‘ : + ] 

1 Ss give their attention to the 
t a ‘ *) 1 , . , +] 4] ‘ 
u tonth article, 1t will be found that the en 


there 1s that the President 


ning and intending to set aside the rightful 


j ty and powers of Congress, did att mpt to 
é into disgrace, ridicule, hatred, contempt, and 
{ reproach the Congress of the United States and the 


‘hes thereof, to impair and destroy the 
ind respect of all the good people of the Uni 
vit ted States for the Congress and legislative power 
SON thereof, (which all officers of the Government ought 
ly to preserve and maintain,) and to excite 
im and resentment of all the good people 
the the | ed States against Congress and the laws b 
i ‘onstitutionally enacted.” 

[That is the of the intent. 
Now, the only ace done with this 
the delivery ofa speex ch at the Exe 
Mansion in August, and two 
one at St. Louis and the other at 
land, in September, 1866. The article 

les that by means of these utterances 
“Said Andrew Johnson has brought the high office 

e Presidentof the United States into conte pe t, 

ile, and disgrace, to thegreatscandal ofa ood 

a 


seve bran 





entire purview 
ts charged as 
nt are 


LS66, 


hes, 


ns, whereby said Andrew Johnson, P; ake 
» United States, did commit, and was the 
re guilty of, a high misdemeanor in office. 
1 


(hat is the gravamen of the crime; that he 
rht the presidential oflice into scandal by 
peeches made with this intent. Sena- 


nai 





rh 3 W tl judge from the reading of this tele- 
gram, dated in January, 1867, whether that 
° supports 5 the principal charge or intent of his 
lerogating from the credit of Congress or 
bringing the presidential office into discredit. 
; Ihe eleventh article has for its substantive 
: — nothing but the making of the speech 
: if the 18th of August, 1866, saying that by that 

S ch | he declared and aflirmed— 
> . Ws ilkekiaictiiel the Thirty-Ninth Congress of 
the United States was not a Congress of the United 
g ites authorized by the Constitution to exercise 
S legislative power under the same, but, on the con- 
trary, was a Congress of only part of the States, 
- thereby denying, and intending to deny, that the 
islation of said Congress was valid or obligatory 
Sena upon him, the said Andrew Johnson, except in so far 


as he saw fit to approve the same, and, also, thereby 
ienying, and intending to deny, the power ot the 
said Thirty-Ninth Congress to propose amendments 
to the ye pte to of the United States; and in pur- 
suance of said declaration’’— 


nm 


hat is, in pursuance of the speech made at 
; : ‘ 
Mansion on the 18th of August 


dt ie Executive 





? 'hesaid Andrew Johnson, President of the Uni- 
per eee ae es, stenwens. $0 wit, On the 2lst day of Feb- 
pred ruar D. 1868, at the city of Washington, in the 
upo! District A Columbia, did, unlawfully, and in disre- 
o gard of the requirement of the Constitution that he 
ee should take care that the laws be faithfully executed, 
SUps atte mpt to prevent the execution of an act entitled 
/pOsl in act regulating the tenure of certain civil offices,’ 
. that. passed March 2, 1867"°— 
hirty Which was after the date of this dispatch— 
» the “ By unlawfully devising and contriving, and at- 
e did tempting to devise and contrive, means by which he 
. ssould prevent Edwin M. Stanton from forthwith 
inte’ resuning the functions of the office of Secretary for 
ir the the Department of War.” 
or th 'he court will consider whether this dis- 


9 tal + 
eof a patch touches that subject. 
1, and rd “An l also by further unlawfully devising and con- 
south ‘riving, and attempting to devise and contrive, means, 


then 1 and there, to prevent the execution of an act 
entitled ‘An act making appropriations for the sup- 
pert of the Army for the fiscal year ending June 30, 
1868, and for other purposes,’ approyed March 2, 
1867 ; and also to prevent the execution of an act 
entitled ‘An act to provide for the more efficient gov- 


ernment of the rebel States, 


states, 
y tele- 
. to a 
e ask- 


pt the 


THE 


> passed March 2, 1867.’ || 


CONGRESSIONAL G 


Also, after the date f this { | 
\ lispatch is, in its da md in $s sub 
s supposed to be releva { will read i 


Wasuincton, D. C., January 17, 1867. 








What possible good can be obtained by 1 sider 
ing the constitutional amendment? ILknowof non 
n the pr t posture of affairs; and Ido not believe 
hat the } f the whole country will sustain any 
tof ind luals in attempts to change the whok 
char er t ir Gov l y enablin vet 
otherwise I believe rary, itt vy will 
eventually uphold all w triot randecour 
age to na y the Col i iv | ice their 
© id t peo I ould be no fal 
ing it t wl ! t in their 
i rminati to sustain the several rdinate d 
part ents Government} 1 raal with 
rl al de ANDREW JOHNSON 
Hon. Lewis E. Parsons, Mon , Ala t 

It is nothing here pertinent deprecia 
tion of ¢ or nothing that tends to the 

, . : 

andat of thie pre lential ollice, nothing tha 
has relation to the defeat of laws 1 t 
passed, and not possible to be the subject « 
crime or mm se meancr on the pa I Le 


President in resisting or 


nothing whatever in these transactions—if 

troduced undoubtedly leading into a wide field 
of inquiry that uches any crime or any 
intent or any purpose mentioned in thes 


arcici¢ 


Mr. 
and 


Man BOUTWELL. Mr. 


ager 


Senators, if this evi 


lence is is 
under either of the articles—and I have no 
doubt it is admissible under both the tenth and 
eleventh—it is suflicient for our purpose. It 
is enough that we show it to be admissible 
1} ler .* and t) ralnra | ¢ ‘ } . 
under one, and therelore eat thre pt posi 
° 1 ‘ . 3 
tion to introduce this evidence inde the ele 
enth article only—from which I < it must 


no doubt 


to the 


appear to Senators that there can be 
upon this point. 

article it 
that the President 


It attention | given 


l 


Will De seen Lhat we 
did 

**On the 18th day of August, A. D. 1866, at the city 
»f Washington, and in the District of Columbia, by 
public speech, declare and affirm, in substance, that 
the Thirty-Ninth Congress of the United States was 
not a Congress of the United States authorized by 
the Constitution to exercise legislative power under 
the same, but, on the contrary, was a Congress of 
only part of the States, thereby denying and intend 
ing to deny that the legislation of said Congress wa 
valid or obligatory upon him, and alsothereby deny 
ing and intending todeny the power of the Thirty 
Ninth Congress, to propose amendments to the Cor 
stitution of the United States” 


rhe 


patel nes 


eleventh charge 


very subject of these telegraphic 


*And,in pursuance of said declar: 
Andrew Johnson, Presi 
afterward to wit, on the 2 
1868" — 

Which we understand to 
dates between the tit when the 

€ . = ahs cal 
which is the basis of this article, , Au 
gust 18, 1866, up to and inclading the 21st of 
Kebruary, 1868, so that all that period is open 
to us for the in testimony 
ing the tran President 
point— 

‘On the 21st day of February, A. D. 1808, at thecity of 
Washington, in the District of Columbia, did, unlaw 
fully, and in disregard ofthe requirement of the Con- 
stitution that he should take care that the laws be 
faithfully executed, attempt to prevent the execu 
tion of an act entitled * An act regulating the tenur« 
of certain civil offices,’ passed March 2, 1807, by 
unlawfully devising anu couiwiving, an 1 attempting 
to devise and contrive, means by which he should 
prevent Edwin M. Stanton from forthwith resuming 
the functions of the office of Secretary for the De- 
partment of War, notwithstanding the refusal of the 
Senate to concur in the suspension theretofore made 
by said Andrew Johuson of said Edwin M. Stanton 
from said office of Secretary for the Department of 
War: and, also, by further unlawfully devising and 
contriving, and attempting to devise and contrive 
means, then and there, to prevent the execution of 
an act entitled ‘An act making appropriations for 
the support of the Army for the fiscal year ending 
June 30, 1868, and for ‘other purposes,’ approved 
March 2, 1867; and, also, to prevent the execution ol 
an act entitled ‘An act to provide for the more 
efficient government of the rebel States,’ passed 
March 2, 1867,”’ j 

Herein we see the nature and extent of the 
influence of the conduct of the President in 
sending out this telegram. Here was Mr. Par- 


i 
‘ 
1 
I 


inelu le ail Lie 
decla ration 


to wit 


troduction of show 


sactions of the on this 








sons, who is known upon public fame to have 


been the provisional Governor of the State of 
Alabama in the year 1865 and 1866, a man of 


LOBE 


iZ 


influence in that part of ‘ who asks 
the Pres lent Ss opinion upol 
ot the reconstruction of the rebel States tle 
Says: 
‘** Legislature in s ION kT te mokine tf ’ ’ 
sider vote on cor tutional mena ie ' 
om Washington says it is pr . 


will pass 
Which, undoubtedly, related 
8 2 : 9 . 


Ww i. have con { 

eT i of the I Hea eta 
neasures of Congress | 
these St were to | 
He asks the opinion of the P 
they shall do. lle uVs: 


oT 


We do not know what to believe. 


; : . : : 
Now, what does the I: aden \ 
Md ep creer ae good can be at L bys nsid 


eri the constilut 





nal am 
WI hich had been rejected. 


ne inthe 


woft present \ 

and I do not believe the peo} \ 
will susta iny set of individua 

Here is the gist of the offense of this pa 
ticular teleg iphic ais 1, and »W y, a ’ 
wherein it apples under the char ( | 
in the eleventh art \\ t th i ( 
eleventh article that in Aug Is ud 
charged 11 Congress was not tu 
body representmg all the States of the I 
In this dispatch he speaks of Congress 
he can reter to no other set of mi sa t 
of 1 dis iduals H ays 

“I do not believe the ps :ple ie whol intry 
will sustain any setof ind lual 

Thus characterizing Congr¢ isa set of 
viduals, which is seen in what he say 
gard to them 
‘‘in attempts to change the who haracter of out 


Government by enabling acts or otherw ; 
And we say that herein we have evider 
of the intent of the 


ot Congress in reg: 


the reconstruction laws, which pre t 
off ense charged against him in t ( 

: preferred Ho of Re} { nta 
Lives. | am reminded, LOO, that the ¢ 
reconstruction act provides for the adoption 
of the constitutional amendment as oue of t! 
conditions precedent to or coincident with t 
right of a State organized under the reconstru 


tion to be admitted to repre 
Congress. 


The CHIEF JUSTICI 


for the resp yndent desire to ay anyth I 
ther ? 
Mr. EVARTS and Mr. CURTIS. Nothing 


further. 

Mr. Manager BUTLER. I wish, if the pri 
siding officer will allow me, to call attention to 
the fitth section of the act of March 2. 1867, 


known as the reconstruction 


oe, : : ; 
act described in the eleventh art whi 
provide 

‘And when such constitution shall be ratifi ‘ 
majority of the persons voting on the que n of 


ratification who are qualified a lectors for d 
gates, and when such constitution shall have b \ 
submitted to Congress for examination and approval, 
d Congress shall have approved the same, and 
said State, by a vote of its Legislature elected und 
said constitution, shall have adopted the amendm« 
to the Constitution of the United States proposed by 
the Thirty-Ninth Congress, and known as artic] 
fourteen, and when said article shall have beeou 
part of the Constitution of the United 
State shall be entitled to representation in Congress 


bel 


States, said 


and Senators and Representatives shall be admitted 
therefrom on their taking the oaths pre i 
law.” 


So that the adoption of th fourteenth article 
is a part of the reconstruction acts. 

The CHIEF JUSTICE. Do the 
the respondent de sire to he heard further 


No, sir. 


I offer a question to tre 


counsel 

Mr. STANBERY. 

Mr. HOWARD. 
Managers. 

The CHIEF JUSTICE 
fered by the Senator from 
read. 

The 


What amendment of the C 
in Mr. Parson’s dispatch? 


Mr. Manager BUTLER. I ean answer. 
There but one amendment at that time 


The question of 


Michigan will be 


Secretary read as follows: 


onstitution is rets 


was 
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ending before and that was 
al as the fourteenth article, the one con- 
cerning which | have just read, and which is 
required to be adopted by every State Legisla- 
ture before the State can be admitted to repre- 
sentation in Congress. : 

The CHIEF JUSTICE. the 
Managers offer in support of the accusations 
of the House of Representatives two telegraphic 
messages, one signed by Lewis EK. Parsons, 
and igned by Andrew Johnson. The 
question is, is the evidence proposed on the 
part of the Managers admissible ? 


the country, 


Senators, 


one 


Mr. DRAKE. Task for the yeas and nays. 
The yeas and nays were ordered; and being 
taken, resulted—yeas 27, nays 17; as follows: 
Y FAS —Messrs. Anthony, Cameron, Cattell, Chand- 


ler, Coie, Conkling, Conness, Corbett, Cragin, Drake, 
Jtenderson, Lloward, Morgan, Morrill of Vermont, 
Nye, Patterson of New Hampshire, Pomeroy, Ram 
sey, Koss, Sherman, Sprague, Stewart, Sumner, Thay 
er, Tipton, Willey, and Wilson—27. 

NAYS—Messrs. Buckalew, Davis, Dixon, Doo- 
little, Edmunds, Ferry, Fessenden, Fowler, Freling- 
huysen, MeCreery, Morrillof Maine, Norton, Patter- 
son of Tennessee, Trumbull, Van Winkle, Vickers, 
and Williams—17. 

NOT VOTING—Messrs. Bayard, Grimes, Harlan, 
Hendricks, Howe, Johnson, Morton, Saulsbury, 
Wade and Yates—10. 


So the evidence was admitted. 
Mr. Manager BUTLER. 


I suppose that the 
dispatches 


need not be read again; they have 
been read once or twice. 

Mr. CURTIS. No; we waive the further 
reading. 

Mr. DOOLITTLE. Mr. Chief Justice, the 
hour of five having arrived, | move that the 
court adjourn untilto-morrow at twelve o’ clock. 

The CHIEF JUSTICE. It is moved that 
the Senate sitting as a court of impeachment 
now adjourn until to-mor-ow at twelve o'clock. 

The question being put, it was declared that 
the motion was not agreed to. 

Mr. FOWLER. I call for a division. 

The CHIEF JUSTICE. The result has 
been announced. It is too late to call fora 
division. 


Mr. RAMSEY. The question was not un- 


derstood, I think. 

The CHIEF JUSTICE, If that be the 
case, the question will be put again. 

The question being put again, the Chief 


Justice declared that the motion appeared to 
be agre ed to. 

Mr. CONNESS and Mr. SUMNER ealled 
for the yeas and nays, and they were ordered; 
aud being taken, resulted—yeas 22, nays 22; as 
follows: 


Y EAS— Messrs. Anthony, Buckalew, Cameron, Cor- 
bett, Cragin, Davis, Dixon, Doolittle, Fowler, Fre- 
linghuysen, Henderson, MecCreery, Morrill of Ver- 
mont, Norton, Patterson of Tennessee, Ramsey, 
Sprague, ‘Tipton, Trumbull, Van Winkle, Vickers, 
and Willey—22. 

NAYS—Messrs. Cattell, Chandler, Cole, Conkling, 
Conness, Drake, Edmunds, Fessenden, Howard, 


Howe, Morgan, Morrill of Maine, Nye, Patterson of | 
New Hampshire, Pomeroy, Ross, Sherman, Stewart, || 


Sumner, Thayer, Williams, and Wilson—22. 

NOT VOTING—Messrs. Bayard, Ferry, Grimes, 
Harlan, Hlendricks, Johnson, Morton, Saulsbury, 
Wade, and Yates—10, 

The CHIEF JUSTICE. 


On this question 
the yeas are 22, « 


22, and the nays are 22. The Chief 
Justice votes in the affirmative. The Senate, 
sitting as a court of impeachment, stands ad- 
journed until to-morrow at twelve o'clock. 


Fripay, April 3, 1868, 


The Chief Justice of the United States entered 
the Senate Chamber at five minutes past twelve 
o'clock and took the chair. 

The usual proclamation having been made 
by vhe Sergeant-at-Arms, 

The Managers of the impeachment on the 
part of the Llouse of Representatives appeared 
and took the seats assigned them. 

Che counsel for the respondent also appeared 
and took their seats. 

Cle presence of the House of Representa- 
tives was next announced, and the members 
of the House, as in Committee of the Whole, 
headed by Mr. kK. B. Wasmsurye, the chair- 


i 


SUPPLEMENT -TO 


man of that committee, and aceompanied by 
the Speaker and Clerk, entered the Senate 
Chamber, and were conducted to the seats pro- 
vided for them, 

The CHIEF JUSTICE. The Secretary will 
read the minutes of the last day’s proceedings. 

The Secretary read the Journal of the pro- 
ceedings of the Senate yesterday sitting for the 
trial of the impeachment. 

Mr. DRAKE. Mr. President, I move that 
the Senate take up the proposition which I 
offered yesterday, to amend the seventh rule, 
and have a vote upon it. . 

The CHIEF JUSTICE. The amendment 
will be considered as before the Senate unless 
objected to. 

Mr. EDMUNDS. 

The CHIEF 


Let it be read. 
JUSTICE. The Secretary 


will read the amendment. 


The Secretary read as follows: 


Amend the seventh rule by adding the following: 

Upon all such questions the vote shall be without 
a division, unless the yeas and nays be demanded by 
one fifth of the members present or requested by the 
presiding oflicer, when the same shall be taken. 


Mr. EDMUNDS. Mr. President, I move to 
strike out that part of it relating to the yeas 
and nays being taken upon the request of the 
presiding officer. 

Mr. CONKLING. Not having heard the 
motion of the Senator from Vermont, I ask 
for the reading of the seventh rule as it is now, 
which is not before us, and which we have no 
means of knowing anything about. 

The CHIEF JUSTICE. The Secretary will 
read the seventh rule. 
The SECRETARY. 

follows: 

**VIT. The Presiding Officer of the Senate shall di- 
rect all necessary preparations in the Senate Cham- 
ber, andthe presiding olliceronthetrialshalldirectal| 
the forms of proceeding while the Senate are sitting 
for the purpose of trying an impeachment, and all 


The 


seventh rule is as 


| ele to the Constitution of the United States, 





Mr. STANBERY. 

What date? 

Mr. Manager BUTLER. The fourteen: 
article. The document is dated June 22, 18 
It is the same article to which the dispateh 
related. We offer it in order to show to w 
the dispatch referred. 

{The document was handed to the coy: 
for the respondent. ] 

Mr. STANBERY, (returning it.) Mr. Chior 
Justice, we do not see the particular relevancy 
of this message to any article which we ay 
called upon to answer. TIlowever, we have 
objection to the gentleman reading it. 

Mr. Manager BUTLER. Mr. Clerk, wij] 
you read the message? 

Lhe Chief Clerix read as follows: 

Message from the President of the United States. ¢ 
munteating to the Senate a report of the Secretary of 
State, showing the proceedings under concurrent 
lutions of the two House sof Congre se of th, ‘. 
stant, requesting the Pre silent to submit to th Leavis. 
lature of the Ntatesan additional article to the (% 
tution of the United States. 

To the Senate and House of Re presentative 8s 
[submit to Congress a report of the Secretary of 

State, to whom was referred the concurrent resoly- 

tion of the 18th instant, respecting a submissi 

the Legislatures of the States of an additional arti. 

[t will 

be seen from this report that thé Secretary of State 

had, on the 16th instart, transmitted to the Govern. 
ors of the several States certified copies of the joint 
resolution passed on the 13th instant, proposing an 

amendment to the Constitution. . 

Even in ordinary times any question of amending 
the Constitution must be justly regarded as of par- 
amount importance, This lmMportancels at thep 
ent time enhanced by the fact that the joint resoly- 
tion was not submitted by the two Houses for the 
approval of the President, and that of the thirty-six 
States which constitute the Union eleven aro ex 


What article is that 


is 


are 


ho 


pitati- 


| cluded from representation in either House of Con- 


forms during the trial not otherwise specially pro- || 


vided for. And the presiding oflicer on the trial may 


| rule all questions of evidence and incidental ques- || 


tions, which ruling shall stand as the judgment of 
the Senate, unless some member of the Senate shail 


ask that a formal vote be taken thereon, in which | 
case if shall be submitted to the Senate,for decision; || 


or he may, at his option, in the first instance, submit 


any such question to a vote of the members of the | 


Senate.” 

It is proposed to add the following to the 
rule: 

Upon all such questions the vote shall be without 
a division, unless the yeas and nays be demanded by 
one fifth of the members present or requested by the 
presiding officer, when the same shall be taken. 

Mr. DRAKE. I have no objection to the 
amendment proposed by the honorable Senator 
from Vermont. 

The CHIEF JUSTICE. 
to the rulé will be so modified if there be no 
objection. [To the Chief Clerk.] Read the 
amendment as modified. 

The Chief Clerk read the amendment as 
modified, as follows: 


At the end of rule seven insert: 


| of Congress is in harmony with the sentiments « 


gress, although, with the single exception of Texas, 
they have been entirely restored to all their fune- 
tions as States, in conformity with the organic law 
of the land, and have appeared at the national cap- 
ital by Senators and Representatives who have a; 
plied for and bave been refused admission to the 
vacant seats. Nor have the sovereign people of the 
nation been afforded an opportunity of expressing 
their views upon the important questions which the 
amendmentinvolves. Grave doubts, theretore, may 
naturally and justly arise as to whether the act 
ithe 
people, and whether State Legislatures, elected with- 
out reference to such an issue, should be called upon 
by Congress to decide respecting the ratification of 
the proposed amendment. 

Wuaiving the question as to the constitutional va- 
lidity of the proceedings of Congress upon the joint 
resolution proposing the amendment, or as to the 
merits of the article which it submits, through the 
executive department, to the Legislatures of the 
States, [ deem it proper to observe that the steps 
taken by the Secretary of State, as detailed in the 
accompanying report, are to be considered as purely 
ministerial, and in no sense whatever committing 
the Executive to an approval or a recommendation 


|| of the amendment tothe State Legislatures orto the 


|} people. 


On the contrary, a proper appreciation ot 


| the letter and spirit of the Constitution, as well as 


The amendment |! 


of the interests of national order, harmony, and 
union, and a due deference for an enlightened pub- 
lic judgment, may at this time well suggest a doubt 


|| whether any amendment to the Constitution ought 


Upon all such questions the vote shall be without | 


a division, unless the yeas and nays be demanded by 
one fifth of the members present, when the same 
shall be taken. " 

The amendment to the rules, as modified, 
was agreed to. 

Mr. DRAKE. I 
now amended, be printed for the use of the 
Senate. 

The motion was agreed to. 

The CHIEF JUSTICE. The Managers on 
the part of the House of Representatives will 
proceed with their evidence. 

Mr. Manager BUTLER. Before putting any 
question to Mr. Tinker, the witness under ex- 
amination at the adjournment, [ will put ina 
single paper with the leave of the court. The 
yaper is a ‘*message of the President of the 
United States, communicating to the Senate a 
report of the Secretary of State, showing the 
proceedings under the concurrent resolution 
of the two Houses of Congress of the 13th 
instant, requesting the President to submit to 
the Legislatures of the States an additional arti- 
cle to the Constitation of the United States.”’ 


move that the rules, as | 


to be proposed by Congress, and pressed upon the 
Legislatures of the several States for final decision, 
until after the admission of such loyal Senators and 
Representatives of the now unrepresented States as 
have been or as may hereaiter be chosen in conform- 
ity with the Constitution and laws of the United 
States. ANDREW JOUNSVS. 
WasurnotTon, D. C., June 22, 1866. 


DEPARTMENT OF STATE, 

WASHINGTON, June 20, 1809. 
The Secretary of State, to whom was referred the 
coneurrent resolution of the two Houses of Congress 
of the 18th instant inthe following words: * Thatthe 
President of the United States be requested to trans- 
mit forthwith tothe executives ofthe several States 
of the United States copies of the article of ame! l- 
ment proposed by Congress to the State Legislatures, 
to cael the Constitution of the United States, 
passed June 13, 1866, respecting citizenship, the basis 
of representation, disqualification for office, and 
validity of the public debt of the United States. Xc., 
to the end that the said States may proceed fo act 
upon the said article of amendment, and that le re- 


| quest the executive of each State that may rati'y 


said amendment to transmit to theSecretary of State 


a certified copy of such ratification,” has the hone! 


| to submit the following report, namely; that on tie 


16th instant Hon. AmMasa Cosp, of the Committee ot 
the House of Representatives on Enrolled Bills, 
brought to this Department and deposited therein 
an enrolled resolution of the two Houses of Congress, 
which was thereupon received by the Secretary of 
State and deposited among the rolls of the Depart 
ment, a copy of which is hereunto annexed. There- 
upon the Secretary of State, on the 16th instant, io 
conformity with the proceeding which was adopte 


by him in 1865in regard to the then proposed and 
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lopted ressional amendment of tl 
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everal Legislatures upon the subj 


1 by law to be communicated to this 


wi 1ent of the receipt of this com 
ion is requested_by your excellency’s most 
t servant. WILLIAM H. SEWARD. 


xeellency the Governor of the State of ——, 


,ent of 





DEPARTMENT OF STAT 

these resents l ‘ i 
t anne l » tru y of a cor 
r led Joint 
nt to the Constitu 
' { ( riginal of which 
resolution, received to-day, is on file in this Depart- 
mony whereof, I, William H. Seward, Sex 
t ite of the United States, have hereunto 
l and caused the seal of the 

i 


sto be: ed. 
of Washington, this 16th day 
$66, and of the independe1 

al Sot Al I L ie ' . 
WILLIAM H. SEWARD. 





lution, received at Department of 
State January 16, 186 
it resolution proposing an ameudment to the 
Constitution of the United States. 
the Nenate and Llouse of Re) 
i States of America in ( ngress assemble i 
is of both Llouses concurring,) That the 
ticle be proposed to the Legislatures of 
an amendment to the Uonstitu 
United States, which whet 
irths of said Legislatures shall be valid as 
{the Constitution, namely 


esentatives 


’ 


ites as 





ARTICLE XIV. 
1. All persons born or naturalized in the 
| i States and subject to the jurisdiction thereof 
of the United States and of the State 
No State shall make or enforce 
iw which shall abridge the pr rimmu 
i tizens of the United States; nor shall any 
S leprive any person of life, liberty, or property 
lue pro ot law,nordeny any person within 
isdiction the equal protection of the laws. 

2. Representatives shall be apportioned among 

the several States according to their respective num 
iuting the whole number of persons in each 
S , excluding Indians not taxed. But when the 
right to vote at any election for the choice of electors 
for President and Vice President of the UnitedStat 
i eitatives in Congress, the executive and judi 
rs of a State, or the members of the Legi 
f, is denied fo any of the male inhabit- 
such State being twenty-one years of 
ns of the | ed States, or in any way 
l,exceptfor part ition in rebellionorother 
the basis of representation therein shall be 


a 
= 
L 


age 





I {in the proportion which the number of such 
I us Shall bear to the whole number of male 
wenty-one years of age in such State. 
No person shall be a Senator or Represent 
in Congress, or elector of President and Vice 
| Aent, or hold any office, civil or military, under 
Luited States, or under any State, who, having 
' 


prey sly taken an oath as a member of Congress, 
iu Ollicer of the United States, or as a member 
State Legislature, oras an executive or judi- 
rot any State, to support the Constitution 

United States,shall have engaged in insurre 
rainst the sume, or given aid or 
to the enemies thereof. But Congress m i. 


i vote of two thirds of each House, remove such 








reoeilion a 





lhe validity of the public debt of the Uni- 
ites, authorized by law, including debts in- 
| payment of pensions and bounties for ser 
uppressing insurrection or rebellion, shall 
But neither the United States 
te shall assume or pay any debt or obli- 
1 of insurrection or rebellion 
tthe United States, or any claim forthe loss or 
en ipation of any slave; but all such debts, obli- 
gations, and claims shall be held illegal and void. 
sic. oO. The Congress shall have power to enforce, 
propriate legislation, the provisions of thi 
SCHUYLER COLFAX, 
Speake r of the House of Repre sentatives. 
LA FAYETTE S. FOSTER, 


President of the Senate pro tempore. 





-~ 


Epwarp McPHerson, 
Clerk ofthe House of Representatives. 


J. W. Forney, 
Secretary of the Senate. 
gga - , 
(To which is appended the certificate of J. 
l'orney, Secretary of the Senate, dated 


W 





April 2, 1868, that the foregoing are true ex 


r ts Irom the records of thes ule. | 
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off Have you f 1 ( lat } 
I l l . W ( \ ti 
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not heard the qu n put by t honora 
Vf : 
Jail 1c 

T ’ Y | | 4 

| CHIEF JUSTICI lanager \ 
be ax 1 enough to i ‘ ( 

Mr. Manager BUTLER I 3; whether, 
being agent of the Western Union Telegraph 
’ 1 } , 7 
Company, you have what purports to bea copy 
of a speech which was telegraphed over tl 
line, made by Andrew Johnson on the 18th 
day August, 1866; if } | ? 

Ls I have f \ ciated 
Press dispatches ( on \ Ly, ¢ tain y 
vhat purports to be L col ot the ne i di 

} a } 3 I 
livered by the Fresident rroducing a rol 
of manuscript. | 

Question. From the cour of busi: of 
tl e oflice art you ena 1 to al W el 
this was sent? 

1 ’ 

Answer. It has the se! marks put upon 

all dispatch nt over 
° 4 4] ] » 

(Vuestion. And this 1s the original manu 
script? 

{nswer. That is the « final znuscript 


. : 
_ lL, 
tele ray ed. 

I 


Question. By what association was this speech 
telegraphed ? 
» 

Answer. By the 


1th the city 


agent j g 
Mr. CURTIS. We must object to this, Gen 
eral Burter. He says it has a mark on it. 


He does not say he put the mark on it, or that 
he knows that anything was done, thus far. 

Mr. Manager BUTLER, (to the witness. 
Can you tell me, sir, to what extent over the 
country the telegraphic messages sent by the 
Associate d Press go? 

Answer. I suppose they go to all parts o 
the co intry ; L ¢ itivel 
are telegraphed « t fre hingtor 
New York, Philadelphia, and Baltimore, there 
addressed to the agents of the . 
and from New York they are distributed 
through the country. 

Mr. Man: rer BU I] ER, to the couns ] {i r 
the respondent. rh 
tiemen. 

Mr. CURTIS. 
Tinker. 

Mr. Manager BUTLER. You can step down 
for the present, Mr. Tinl 


annot stat 


ner; Dut dO not ieav 
JamMES B. SHERIDAN sworn and examined. 
By Mr. Manager BurLer: 
Question. Your whole name, Mr. 
Answer. James Bernard Sheridan. 
Question. What is your business ? 
1) Siwer. I a 

Question. Where employed ? 

At present in New York city. 

What was your business on the 


mneridan. 


m a stenographer. 
i 


Answe ?’. 

QMuestion. 
18th of August, 1866? 

Answer. I was a stenographer. 

whether you reported a 

speech of the President on the 18th of August, 
1866, in the East Room of the President’s 
Mansion. 

Answe r. I did. 

Question. Have you the not 
time of that speech? 

Answer. I have; 
containing short-hand notes. ] 

Question. Did you take down that sp ech 
correctly as it was given 

Answer. I did, to the best of my ability. 

Question. How long experience have you 
had as a reporter? 

Answer. Some fourteen years now. 

Question. Did you write out that speech at 
the time? 


Question. State 


es taken at the 


1 


[producing a note-book 


. ’ , 
wrote out! 


to t I was very | 

not pay much atten to w 
(uestion Y i think M M 
frswer. It ink either | Mr.S 

it, as | wrote out my share of We 


C. A. Tinker,] and see whether 


your hand-writing, 


script No, sir; [do ! 
writing here as mine. 


Question. Have you since written 


your notes any port mm of the ‘ 
» 
reported it 


Lusier. I wr te out a ec up] ( 
from it. 

Question, ding a paper t 
Is that your writing? 

{nswer. Yes, sit 

A fion State wl thre V t 
your hand is a correct transcript of 
mad n your notes? 


When was that writter 


Answer. It was written when I ay 


fore the Board of Manage Zs 
@uestion. Will you hay 
you i ils uy ni 
[The witness marked it ‘* J. B.S. 
Mr. Manager BUTLER, (to 
the ré Spo! dent The wits y 
tlem 
Mr. STANBERY Have 
with this witness 
Mr. Manager BUTLER Isa 
was y( gentlemen. 


Mr. STANBERY. Is tl all 
of this witness? 
Mr. Manager BUTLER. All a 


and we may ht 


the President? 
Answer. Yes, sir. 
Vue stion. yf th I 
Answer. Of the whole s; 
Gu stion. Was it wh y made | 
Answer. By me; y 2 
Question. How long did the speet 
in the delivery 
Answer. Well, 
twenty-five minutes. 
Que tion. By what method ot ste 
reporting did you proceed on that oc 
Answer. Pit \ pi 
Question. Which is, as I und 
porting by sound, and not by sens 
inswer. We report the sense by t 
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tand you report by sound 


the extracts which the Managers for the prose- 


SUPPLEMENT TO 


Answer. l am at present dep ity clerk of the 
ipreme court of the District of Columbia. 


scribing it; Mr. Sheridan transcribed one por- 





Question. You say with the except} f A 
, ‘ a 
word changed here and there: how * ( 


not the original, as | had supposed, and |: 


Liswer n Question. \ hat was your ¢ mploy mentonthe Answer. Where the sentence was very y 

i Onestion 1 not by mory of or atter iSth of August, 1866? ward, and where the meaning was obseyra 

* Won to sense Answer. | was then secretary to Governor doubtless in that case | made a Change | vv, 

4 Answer. Nog rod re porter can report unless Seward, Secretary of State. ; recollect doing it in one or two lnsta 3, v/ 
he always pays attention and understands the Question. iro tunatteasedibitiadeiallal though I may not be able to point them ou 
ense of what he is reporting. Answer. I am. just now. If I had my original notes [ ; ld 1 

(Juestion. That is the very point I wish to Question. Uow considerable has been your || do so. {ugust 
arrive at. whe the r you are attending Lo the experi nce? ; (Jue stion. W ith what cert uinty Can you Sper 4 
yund and setting it down in your notation, Answer. Some eight or nine years. as to the Chronicle’s report being un acc irate 
or whether you are attending to the sense and Question. Were you employed on the 18th || one? g 
setting it down from your memory or attention || of August, 1866, to make a re ov of the Pres- Answer. I think I can speak with certainty 4 
to the sense? ident’s speech in reply to Mr. Jounson? as to its being accurate, a literal report, ‘wah i 
Answer. Both. Answer. Iwas. Iwas cncnaedi in connection | the exception that I have named, perhaps, a yee 
Question. Both at the same time? with Mr. Smith for the 20% ciate d Press, and || word or two here and there changed in oy ler Anst 
inswer. Yes, sir. also for the Daily Chronicle at Washington. to make the meaning more intelligible, or to quse | 
Question. Your characters are arbitrary, are Question. Di l yo i make a report? make the sentence a little more round, (ues 
they me Lhatis, mg y are peculiar to your art? Answer. I did. Question. Will you give us an illustrati 1 grap 
Answer. Yes, si Question. Where was this speech made? of that change* : 
Question, The y are not letters ? Answer. In the East Room of the White Mr. EVARTS. Some instance. Ans 
Answer. No, sir. Hou Mr. Manager BULLER. Yes, someinustanee. yues 
(Juestion, Nor words ? Question. You say it was in reply to Mr. Mr. STANBERY, He said lie could Hot een Ul 
tnuswer, We have word signs. JOUNSON? . wr. recollect. py b 
Vucstion. But generally sound signs ? Answer. It was in reply to Hon. Reverpy The Witness. I will state that my atten Ans 
fuswer. We have signs for sounds, just as |) Jounson. tion was called toa particular instance; I think > ats 
the letters of the alphabet represent sounds. Q@uestion. State partially who were present ? it was 0 day or two after, Some correspond Ow 
Jue (ion, b it not the same ? Answer. Lhe re were a gre at mt ny pe rsons ent, lk arning that the Chronicle had publ nh | " ae 
Answer. No, sir. present—the committee of the convention. [| || a verbatim report, had carefully scrutinized jx— oe 
(Jur lion. lhis tran cript that you made of notice | among the promin¢ nt tiated some correspondent who had listene d to the a Ave 
a portion of your report for the use of the || eral Grant, who stood ide the President || delivery of the speech ; and he wrote to th Se 
committee was made recently, L suppose ? during the delivery of the speech. Several Chronicle a complaint of its not being go, ; y 
fuswer. Yes, sir; a tew weeks ago. reporters were present—Mr. Murphy, Mr. || in one instance, there was an expression ot re 
(ueslion. Now, sir, what in the practice of || Sheridan, Mr. Smith. and some others. ‘you and I has saw,’’ or something of that r 
your art is the experience as to the accuracy Question. Were any of the Cabinet officers || sort, and that sentence, of course, was cor- ee 
of trauseribing from these stenographic notes || present? rected in the report published in the Chroni } — 

; after the lapse of a considerable period of Answer. I do not recollect whether any of | cle. It appeared in the notes *‘ you and I has re 
time ¢ them were present or not. saw,’ as this correspondent stated. un 

Answer. Perhaps I can illustrate better by Question. Did you report that speech? By Mr. Manager Buren: ‘d 
the present case—this report which I made Answer. I did. Question. How was it corrected in the 
here—the extract I gave when I was called be- Question. What was done with that report? || Chronicle? ‘ 
fore the Managers, as | had accompanied the |) State all the circumstances. Answer. ‘*You and myself have seen,” or ei 
President on his tour, I did not know what Answer. Withregard tothe Associated Press || something to that effect ; Ido not now remem wa 
they wanted me for; and when they told me | report I will state that Colonel Moore, the || ber. a7 
to turn to this speech I did not even know |) President’s Private Secretary, desired the priv- Mr. Manager BUTLER. I am informed, 
that | had the notes of it with mej; but I || ilege of revising it before public ‘ation; and, in ||) Mr. President, there being two manuscript 
turned to the speech, and found it there inthe || order to expedite matte x Mr. Sheridan, Mr. || that Mr. Tinker has given me the one which e 
book, and I read off, as they requested I should, || Smith, and myself united in the labor of tran- || was written out at length as a duplicate, and Nia 


cution handed me, which I identified. tion, Mr. Smith another, and Lathird. After | have to ask to bring him on again. | ait ee 
Question. You read, then, from your sten- | it was revised by Colonel Moore it was then || sent for him for that purpose. He will be 7 “i 
ographic notes? taken and handed to the agent of the Asso- || here in a moment. This witness is yours, a 
faswer. Yes, sir. ciated Press, who telegraphed it throughout the | gentlemen, [to the counsel for the respondent. | a 
Question, And it was taken down? country. 7 ; ‘ a 
Answer. The reporter of the Managers, I Question. Look at that roll of manuscript C ross-examined by Mr. Evarrs, : oe 
believe, took it down; but I atterward wrote | lying before you and see if that is the speech (Question. You acted upon the employment 2 7 if 
it out for them, that you transcribed and Moore corrected ? of the Associated Press ? ; Se as 
Question. You do not make a sign for every Answer, (having examined the manuscript Answer. Yes, sir; in connection with Mr. aoe . 
word? : produced by C. A. Tinker.) I will state here | Smith. : a one 
Answer, Almost every word. ‘Of the’’ we || that I do not recognize any of my writing. It Question. You were jointly to make a report, = 
generally drop, and indicate that by putting |! is possible I may have dictated to a long-hand | were you wa 3 aa 
the two words closer together. Of course we | writer on that occasion my portion, though I _ Answer. We were to take notes of the en aa 
have rales governing us in writing. am not positive in regard to that. : tire speech, each of us, and then we were to Théo 
Question. That is, you have signs which Question. Who was present at the time of || divide the labor of transcribing. which 
belong to every word excepting when you drop || the writing out? Question. Now, did you take phonogyaphic caulk 
the particles? Answer. Mr. Smith, Mr. Sheridan, and Col- |, notes of the whole speech ? oe 
lnswer. Yes, sir. onel Moore, as far as I recollect. Answer. I did. "* 
Question. But not, as a matter of course, a Question. Do you know Colonel Moore’s Question. Where are your phonographic pet a 
sign thatis the representative of a whole word? || handwriting ? notes? : g di. 
Answer. Yes, sir; we have signs representing Answer. I do not. Answer. I have searched for them, but can tides 
words Question. Did you send your report to the || not find them, : ., coal 
Question. Some signs? Chronicle ? Question. Now, sir, at any time after you ae 
Answer. Yes, sir. Answer. I would state that Mr. McFarland, had completed the phonogr: «J hic notes did you hi 
(Vuestion, For instance, for the word ‘‘juris- | who had engaged me to report for the Chroni- | translate or write them out? 2 ies 
prudence,’ you have no one sign that repre- | cle, was unwilling to take the revised report Answer. I did. es | 
sents it? of the President's speech as made by Colonel Question. The whole? ¥ 
Answer. No, sir; I should write that Moore. He desired to have the spe sech as it Answer. The whole speech. ; 4] 
‘“)-r-s-p.”’ was delivered, as he stated, with all its imper- Question. Where is ihat translation or writ isp 
QWuesiion. And that is an illustration of your fections, and, as he insisted upon my rewrit- | ten transcript ? ‘oeh 
course of proceeding, is it not? ing the speech, | did t so, and it was published Answer. I do not know, sir. The man it is n 
Answer. Les, sir. in the Sunday Morning Chronicle of the 19th. || uscript, of course, was left in the Chrom Mr. 
QWuestion. Ave these letters that you thus Question. Have you. a copy of that paper? office. I wrote it out for the Chronicle. lund 
use, or only signs that represent letters? Answer. I have not. Question. You have never seen it since, ave evide 
Answer. Yes, sir. Question. After that report was published | you ? world 
Mr. EVAITS, (to the witness.) That is all. | inthe Chronicle of Sunday morning, the 19th, Answer. I have not. Mehdi selves 
Mr. Manager BUTLER. ‘Thatisall forthe | did you see the report? Question. Have you made any search for it. hund: 
present; remain within call. Answer. I did, sir, and examined it very Answer. | have not. , lst 
Jami CLEPuaxE eworn and examined carefully, because I had a little curiosity to see aan, And these two acts of lation « i ay 
: ' pa : how it would read under the circumstances, | phonographic report and the transiatiou itin 
By Mr. Manager Buri.er: being a literal report, with the exception of a | writing out, are all that you had to do with the gentl 
Question. What is your business ? ‘| word, perhaps, changed here and there. speech, are they ? 
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e case admits; 
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to contend, upon the testimony of 
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l. vitne as it stands at present, that he 
lt 


Hvers th 
rt, il pre 


speech of the President so that 
duce it by recital, or so that he can 


y upon any memorandum of his own shown 
for none is shown) that from memory he 
say it is the speech. What is offered ? 
same kind of evidence, and that alone, 


gr t of person who 


1 the President deliver the speech, and 
ly read in the Chronicle the report 
1e thinks that report was atrue state- 
speech; for this witness has told 
readin from 
see how it would appear when re- 
, without the ordinary guarantees of 
cy he had his original 
s written transcript, and he read the news- 
as others would read it, but with more 

m this degree of curiosity which he 
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correct speech. 
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you tell the Senate wheth L corres 
report? Thereupon the lea L « for 
the President gets pa d sa e cann How 
does the learned counsel ft t] President 
know that How d h it Mr. ¢ 
phane is not one of th ( } 
pro ess ny, having ( L 1 Can I 
peat it the next day t 

Th dith ulty is that | d » not see how he 
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these sources of knowledge can you i) t] 
that is a correct copy?’’ Thereuy in 
sel for the President says you tlow 
does he know that tl witn ca peal 
every word of it? 

The difficulty is the objection d nly 
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The learned Manager has said that you are 


fami part oft daily routine of your 
eon ia . h the habit of steno- 
graphic reporting and reproduction in the 
newspapers, and that you rely on it habitually ; 
and | may add re ly on it habitually to be 
habitually misled. Correction is the first de- 
mand ol ¢ very public peaker correction and 
revision, in order that this apparatus, depend 


ing upon the ear and the 
vriter, may 


sudden stroke of the 
firm judgment 

t hee of said by him. Now, 
when sedulously this newspaper has under- 


not be the 


re udy 


' 
avain what was 


taken that no such considerations of accuracy 
shall be afforded tothe President of the United 
State in respect ol this speech to be spread 
before the country, but that express orders 
shall be given that it shall be re ported with all | 


eg - 

Mr. Manager BUTLER. I pray correction, 
sir. I have not sedulously done that; but 
offer it chat the speech of the President’s Pri- 
vate Secrelary should not £O before the 
country. 
Mr. EVARTS. The instructions of the 
itor were that it should be re} orted ‘' with 
as caught by the short- 
hand writer, without the opportunity of that 
revision which every publie 
hustings or in the halls of debate demands as 
a primary and important right. Whenever, 
therefore, Mr. Clephane shall rise and speak 
ron hi tory the speech of the President here, 

‘aring to its accuracy, or whenever he shall 

notes and their transcript as in 
some foundation for the proof 
of the speech will have been laid. 

Mr. Manager BUTLER. Stand down, Mr. 
Clephane, for a moment. 1 will offer this 
direc tly. Now ] will call Mr. Tinker. 


Cuanues A. Tinker recalled. 

The CHIEF JUSTICE. The witness 
states that he desires to nrake an explanation. 
He will make it, 

line Wirness. Yesterday when called upon 
the stand | was attending to my duties in 
charge of the telegraph office in the gallery; I 
had not a moment’s notice that I was to be 
called. I then telegraphed to my office for 
the documents contained in packages that 
were there, which [ had been previously 
examined about before the Managers. 
documents were brought to me by a boy from 
the office, and [ put them upon the stand. 
Last night when taken from the stand I 
cde po ited them in the office of the Sergeant- 
at-Arms, and this 
these packages upon the stand, and I opened 
it here, supposing it to be the one on which I 
was to be 
reporters were in trouble about it, 
had made a mistake, 
to my office after Mr. 
stand, and [ have now a speech of the Presi- 
dent telegraphed by the agent of the Asso- 
ciated Press on the 18th of August, 1866. 

Mr. SVANBERY. Mr. Tinker, what docu- 
ment was that General But_er handed you ? 

{rswer. This is one of the documents. 

Mr. STANBERY. Is that the speech of the 
18th of August at all? 

Answer. This is not the speech of the 
of August. . 

Mr. Manager BUTLER. Thatisthe 22d of 
February speech, is it? [Laughter. ] 

Mr. SCANBERY. No matter what it is. 

The Wirness. Lhave not looked to see what 
this is. 

Mr. Manager BUTLER. Yon will find out 
what that document is in good time. 

Mr. SEANBERY. You had better put it in 
‘in good time,”’ 

Mr. Manager 


> ’ 
mistake, 


ed 


all its imperfections ”’ 


rroduce hil ; 


Vatson’s case, 


‘ 
] 
i 


I thought I 
a I consequently went 


18th 


BUTLER. It was simply a 
| lo the witness.] Nowgive me the 
document Ll asked for? 

lhe Wirness§ Yes, sir 
of manuscript. ] 

By Mr. Manager Better: 

Question. Is this the document you supposed 
you were testifying about before ? 


{Producing a roll 


morning brought one of 


|| he has, of course he will say so. 


speaker at the | 


| 
| 


These | 


examined. As I saw that the | 


‘lephane came upon the 


SUPPLEMENT TO 


This is. 
Do you give the same testimony 


about rT that you ] 2. 


Mr. TRTIS and ‘Mr. STA 


will not sng 


A nswer. 
“Qu tion, 


NBERY. That 
Let us have his testimony about 
this. 

Mr. Manager BUTLER. (Well, sir, we will 
sive all the delay possible. [To the witness. ] 
Now, sir, will you teil us whether that was 
sent through the Associated Press? 

It bears the marks of having been 
sent, and is filed with their dispatches of that 
date. 

Question. 
your oftice, 
sent ? 

Answer. None whatever. 

Mr. CURTIS. We object to that. If the 
witness can say it was sent from any knowledge 
He cannot 


d 1 uswer. 


From the e of business of 


have you any 


cours 


reason On facts. 

Mr. Manager BUTLER, (to the witness.) 
After that speech was sent, if it was, did you 
see it published in the Associated Press reports ? 

Answer. I cannot state positively ; [think I 
did. 

Question. 
for the purpose of being transmitted, whether 
it was or not? 

Answer. I did not personally receive it; but 
it is in the dispatches of the Associated Press 
sent on that day. 

Mr. Manager BUTLER. That is all at 
present. Now we will recall Mr. Sheridan. 


James B. SueriDan recalled. 

By Mr. Manager But.Ler 

Question, (handing to the witness the man- 
uscript last produced by Mr. Tinker.) Now, 
examine that manuscript and see whether you 
find any of your handwriting in it? 

Answer, (having examined the manuscript. ) 
I see my writing here. 

Question. W hat is it you have there? 

Answer. I have a report of the speech made 
by the President on the 18th of August. 

Question. In what year? 

Answer. Eighteen hundred and sixty-six. 

Question. Have you ever seen Mr. Moore 
write? 

Answer. A good many years ago, when he 
was reporter for the Inte lligencer ‘and I re- 
ported for the Washington Union, and we had 
seats together. 

Question. He was a reporter for the Intelli- 
gencer, was he? 

Answer. Yes, sir. 

Question. Are there any corrections made 
that report? 

Answer. Yes, sy. 

Question. Do you see any corrections there? 
Answer. Yes, sir. 

Question. Is that the manuscript which was 
prepared i in the President's office? 

Answer. I think it is; I am pretty certain 
it is. 

Question. 

Answer. 

Question. 
rect it? 

Answer. No, sir. 

Question. Then he did not exercise that great 
right of revision there, did he, to your knowl- 
edge. 

Answer. I did not see the President after he 
left the East Room. 

Question. Do you 
Moore took any memoranda of that speech? 

Answer. Idonot. There was quite a crowd 
there. I had no opportunity of observing. 

Question. 
the portions that are in your handwriting ? ? 

4G he witness proceeded to do so. ] 

Mr. Manager BUTLER. I will give you 
time to do that inamoment. [To the counsel 
for the respondent.] Anything further with 
this witness? 

No response. 
Question. Do you think you have now all | 


il 


— 


Have youany doubt in your mind? 
Not the least. 
Was the President there to cor- 


| that are in your handwriting? 


Ansicer. Yos, sir. 


Was that brought to your office | 


doubt that it was so 











know whether Colonel | 


Will you pick out and lay aside | 





| 


| part from his note: 


<< 








[Se ‘lecting certain sheets and hs anding 
to Mr. Manager Butier. J ” 
Mr. EVARTS. We will 


questions. 


Cross-examined by Mr. Evanrs: 

\ ou have St lected the pages +] 

are in your handwriting and have them her. 
you. How large a prop ortion do they y ak 

the whole manuscript? 

Answer. I can hardly tell. 
amined the rest. 

Question. Well, no matter ; was this 
manuscript made as a transcript from 
notes? 

Answer. 

Question. 


eM 


now put a few 


Question. 


I have not 


This part that I wrote out. 
Was the whole? 
Answer. No, sir. 
Question. The whole was not made 
your notes ? 


Answer. No, sir; Mr. Clephane wrote }; 


S, and Mr. Smith from his. 
Question. Then itis only the part that y 


now hold in your hands that was produ 


|| from the original stenographic notes that 


| have brought in evidence here ? 


That is all. 
Did you write it out yourself from 


Answer. 
Question. 


| your stenographic notes, following the | 
| with your eye, or were your notes read to yo 


by another person ? 

Answer. I wrote out from my own notes 
reading my notes as I wrote. 

Question. Have you made any subse yu 
comparison of the manuscript now in your 
he iol with your stenographic notes ? ; 

Answer. I have not. 

Question. When was this completed on your 


part? . 

Answer. A very few minutes after the speech 
was delivered. 

Question. And what did you do with the 


| manuscript after you had completed it? 


Answer. I hardly know. I sat at the tab! 
there writing it out. and I think Mr. Sm 
took it as I wrote out; I am not certain about 
that. 

Question. 
it ? 

Answer. That ended my connection wit! 

I left for New York the same night. 

Question. I desire that you should leave your 
original stenographic notes as part of the case 
subject to our disposal ? 

Answer. Certainly. 

Mr. Manager BULLER. 
upon these papers. 

The Witness. I will do so. 

{The notes were marked ‘J. B. S.’"] 

Mr. Manager BUTLER. One of my ass 
ciates desires me to put this question which | 
suppose you have answered before: whether 


that manuscript which you have poe | 


That ended your connection with 


Put your initials 


| your handwriting was a true transcript of your 
| notes of that speech? 


Answer. It was. I will not say it was wnt: 
ten out exactly as it was spoken. 

Question. What is the change, if any? 

Answer. I do not know that there were any 
changes, but frequently in writing out we ex 
ercise a little judgment. We do not alwas 
write out a speech just as it is delivered. 

Question. ‘Ts that substantially a trudy wersion 
of what the President said ? 

Answer. It is undoubtedly, 


Francis H. Smrra sworn and examined. 

By Mr. Manager Bur.er: 

Question. Are you the official reporter of the 
House of Representatives? 

Answer. I am, sir. 

Question. How long have you been so et 


| gaged? 


Answer. In the position I now hold since 
the 5th of January, 1865. 

Question. How long have you been in the 
business of reporting % ? 

Answer. For something over eighteen years. 

Question. Were you employ ed, and if so »y 
| whom, to make a report of the Presidents 
speech in August, 1866? 
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ant § 
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= 
{nswer. I was employed at the instance of || I think the correction was “ and letting silence 


of the agents of the Associated Press at 
Washington. 

Question. Who aided in that report? 

‘Ynswer. Mr. James O. Clephane and Mr. 
tames B. Sheridan. 

‘Question. Did you make such report? 

{nswer. I did. 

Question. Have you got your short-hand 

t ‘ ' 
notes: } 
~ Answer. I have. 

Question. Here? { 
Answer. Yes, sir. } 
Question. Produce them? 
Answer. I will do so, [producing a note- 
Question. After you had made your short- 
hand report, what did you do then? 

Answer. In company with Mr. Clephane and 
Vr. Sheridan I retired to one of the offices in 
the Executive Mansion, and wrote out a portion 
of my notes. 

Question. What did the others do? 

Answer. The others wrote other portions of 
the same speech. 

Question. What was done with the portion 
that you wrote? 

Answer. It was delivered to Colonel Moore, 
Private Secretary of the President, sheet by | 
sheet as written by me, for revision. 

Question. How came you to deliver it to 
Colonel Moore? 

Answer. I did it at his request. | 

Question. What did he do with it? 

Answer. He read it over and made certain 
alterations. 

Question. Was the President present while || 
that was being done? | 

Answer. He was not. 

Question. Had Colonel Moore taken any || 
memoranda of the speech, to your knowledge? || 
Answer. I am not aware whether he had or | 
1 
Question. Did Colonel Moore show you any 
means by which he knew what the President 
meant to say, so that he could correct the 
8 veech ? 

Answer. He did not. He stated to me prior | 
tothe delivery of the speech that he desired 
permission to revise the manuscript, simply 
to correct the phraseology, not to make any 
clange in any substantial matter. 

Question. (Handing to the witness the man- 
useript last produced by C. A. Tinker.) Will 
you look and see whether you can find any 
portion of the manuscript that you wrote out || 
there ? 1 

Answer, I recognize some portion of it. 

Question. Separate it as quickly as you can. 
vid witness separated the sheets written by 
him, | 

Answer. I find what I wrote in two different 
portions of the speech. 

(uestion. Have you now got the portions, 
occurring, you say, in two different portions 
of the speech, which you wrote out? 

Answer. I have. 

Question. Are there any corrections on that 
manuseript ? 

Answer. There are quite a number. 

, Question. In whose handwriting, if you | 
ANOW f 
Answer. In the handwriting of Colonel 
Moore, so far as I see. 
(uestion. Have you written out from your 
hotes since the speech ? 

Answer. I have. 

(uestion, (handing a manuscript to the wit- 
ness.) Is that it? 


’ 
qt 


Answer, It is. 1 


(Juestion. Is that speech as written out by 
you a correct transcript of your notes ? 

Answer, (having examined the manuscript. ) 

is, With the exeeption of two important 
corrections, which I handed to the committee | 
a day or two afterward. I do not see them | 


here, 1] 


Question. Do you remember what they were? 
Answer. In the sentence “I could express 
more by remaining silent and letting silence | 


speak what I should and what I ought to say,” || meaning, and for that reason it was changed; || 


SupPLEMENT—7, 





| 
i] 
| 


speak and you infer,’’ the words ‘* you infer’’ 
having been accidentally omitted. The other 
I do not see; itis the insertion of the word 
*foverruling’’ before the words ‘ unerring 
Dis aaa’ ” 

Providence. 


Cross-examined by Mr. Evanrrs : 

Question. Is the last paper that has been 
shown you atranscript of the whole speech ? 

Answer. Of the entire speech. 

Question. And from your notes exclusively ? 

Answer. From my notes exclusively. 

Question. Have you any doubt that the tran- 
script that you made atthe Executive Mansion 
from your notes was correctly made? 

Answer. | have no doubt the transcript I 
made from my notes at the Executive Mansion 
was substantially correctly made. I remem- 
ber that, having learned that the manuscript 
was to be revised, I took the liberty of making 
certain revision myself as I went along, cor- 
recting ungrammatical expressions and chang- 
ing the order of words in sentences in certain 
instances, corrections of that sort. 

Question. Those two liberties, then, you took 
in writing out your own notes? 

Answer. Yes, sir. 

Question. Have you ever made any exam- 
ination to see what changes you thus made? 

Answer. I have not. 

Question. And you cannot now point them 
out ? 

Answer. I cannot now point them out. 

Question. You have made a more recent 
transcript from your notes? 

Answer. Yes, sir. 

Question. Did you allow yourself the same 
liberties in that ? . 

Answer. I did not. 

Question. That, then, you consider as the 
notes as they are? 

Answer. A literal transcript of the notes as 
they are, and as they were taken. 

Question. Do you report by the same system 


| of sound, phonography, as it is called, that was 


spoken of by Mr. Sheridan ? 

Answer. 1 hardly know what system I do 
report by. I studied short-hand when I wasa 
boy going to school, asystem of phonography 
as then published by Andrews & Boyle, which 
I have used for my own purposes since then, and 
made various changes from year to year. 

Question. Can you phonographie reporters 
write out from one another's notes? 

Answer. I do not think any one could-write 
out my notes except myself. 

Question. Can you write out anybody else's? 

Answer. Probably not, unless written witha 
very great degree of accuracy and care. 


James O. CLerHane recalled. 

By Mr. Manager Burier: 

Question, (handing to the witness a part of 
the manuscript last produced by C. A. Tinker. ) 
You have already told us that you took the 
speech and wrote it out. Is what I now hand 
you the manuscript of your writing out? 

Answer. It is. 

Question. Has it any corrections upon it ? 

Answer. It has quite a number. 

Question. Who made those ? 

Answer, I presume they were made by Colo- 
nel Moore. He took the manuscript as | wrote 
it. I cannot testify positively as regards his 
handwriting. I am not sufficiently familiar 
with it. 

Question. Wasthat manuscript as you wrote 
it a correct copy of the speech as made? 

Answer. I cannot say that I adhered as 
closely to the notes in preparing this report 


|| as I did in regard to the Chroniele. 


Question. Was it substantially accurate ? 

Answer. It was. 

Question. Did you in any ease change the 
sense? 

Answer. Not at all, sir; merely the form of 
expression. 

Question. And the form of expression, why? 

Answer. Oftentimes it tended to obscure the 
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or the sentence, perhaps, was an awkward one, 
and it was changed to make it more readable. 


Cross exarinined by Mr. Evarts: 
Question. What rules of change did you 
preseribe to, yourself in the deviations you 
made from your phonogranhie notes? ' 

Answer. As L have said, | merely changed 
‘ of expression in order perhaps to 
make the meaning more intelligible or the sen- 
tence less awkward. 

Question. That is to say, when the meaning 
did not present itself to you as it should, you 
made it clearer, did you? , 

Answer. | will state, sir, Mr. Johnson is in 
the habit of using quite often 


Question. I do not ask you about Mr. John- 
son. What I asked you was this: When the 
meaning did not present itself to you as it 


should, you made it clearer? 
Answer. | do not know that I in any case 
altered the meaning. 
Question. But you made the meaning clearer? 
Answer. | endeavored to do so. 
Question. And you did, did you not? 
Answer. I cannot say whether I succeeded 
or not. 
Question. That was one rule; what other 
rule of change did you allow yourself? 
Answer. No other. 
Question. No grammatical improvement? 
Answer. Yes, sir; I may say, if you will 
allow me, that very often the singular verb was 
used where perhaps the plural ought to be. 
Question. You corrected, then, the gram- 
mar? 
Answer. Yes, sir; in some instances. 
Question. Can you suggest any other rule 
of change? 
Answer. I cannot at the present time. 


Witiiam G. Moore sworn and examined. 

By Mr. Manager Butter: 

Question. What is your rank? 

Answer. I am a paymaster in the Army with 
the rank of major. 

Question. When were you appointed ? 

Answer. On the 14th day of November, 
1866. 

Question. Did you every pay anybody. 

Answer. No, sir; not with Government 
funds. [Laughter. ] 

Question. What has been your duty? 

Answer. T have been on duty at the Exec- 
utive Mansion. 

Question. What kind of duty? 

Answer. I have been acting in the capacity 
of Secretary to the President. 

Question. Were you so acting before you 
were appointed ? 

Answer. 1 was. 

Question. How long had you acted as Sec- 
retary before you were appointed major ? 

Answer. I was directed to report to the 
President in person in the month of November, 
1865. 

Question. Had you been in the Army prior 
to that time? 

Answer. I had been a major and assistant 
adjutant general. 

Question. In the War Department ? 

Answer. Yes, sir. 

Question. Did you hear the President's 
speech of the 18th of August, 1866? 

I did. 

Question. Did you take any notes of it ? 

Answer. I did not. 

Question. [Placing the manuscript last pro- 
duced by Mr. C. A. Tinker before the witness. | 
Look at the manuscript which lies before you 
and see whether you corrected it. [The wit- 
ness proceeded to examine the Se ata 
i do not eare whether you corrected it all; dic 
you correct any portion of it? 

Answer. Yes, sir. 

Question. Where were the corrections made? 

Answer. In an apartment in the Executive 
Mansion. 

Question. Who was in the apartment when 
you made the corrections? 

Answer. Messrs. Francis H. Smith, James 


d 1 mswer. 
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B, Sheridan, James O. Clephane, and, I think, 
Mr. Holland, of the Associated Press. 

Question. Had you any memorandum from 
the President by which to correct it? 

Answer. None, sir. 

Question. Do you claim to have the power 
of remembering, on hearing a speech, what a 
man says? 

Answer. I do not, sir. 

Question, Do you not know that the Presi- 
dent, on that occasion, had been exercising 
his great constitutional right of freedom of 
speech? 

The Wrrnt Will you repeat that ques 
tion, if you please? 
Did not know that on that 
occasion the President had been exercising 
his great constitutional right of freedom of 
speech ? 

Mr. CURTIS. That puts a question of law 
to the witness, and [ do not think it is admis- 
sible? 

Mr. Manager BUTLER. I am not asking 
& qui stion of law, buta question of fact. { Lo 
the witness.| Did you not so understand it? 

Answer. | so understood it, sir. 

Mr. STANBERY. Then we are to un- 
derstand the fact that it was constitutional to 
exercise freedom of speech ? 

Mr. Manager BUTLER, 
President and this witness, he thinks it is eon- 
stitutional to exercise it in this way. It may 
be constitutional, but I think not deeent. 

Mr. SUANBERY. Thatisa matter of taste. 

Dy Mr. Manager Burier: 

Queslion. Now, then, sir, how dare you cor 


Question. you 


rect the President's great constitutional right 
of freedom of speech without any memoran- 
dum to do it by? 
Answer, It was an authority I assumed, 
Question. Low came you to assume the au- 


In the idea of the | 


thority to exercise this great constitutional | 
right for the President? 
Answer. Well, that is a diflicult question to | 


answer, 

Mr. EVARTS. It ought to be a difficult 
one to fi k. 

By Mr. Manager Burier: 

Question. Why should you assume the au- 
thority to correct his speech ? 


Answer. My object was, as the speech was || 
an extemporaneous one, simply to change the | 


language, and not to change the substance. 

@uestion. Did you change the 
anywhere ? 

Answer. Not that I am aware of. 

(Juesiion, Are there not pages there where 
your corrections are the most of it? 

Answer. lam not aware of that fact. 

Question. Look and see if there is not a 
larger number of corrections on some pages? 

Answer, (after examining the manuscript. ) 
In the hasty examination that I have made | 
find no one page—perhaps there may be asingle 
exception—where my writing predominates. 
ihereisa page in which several linesare erased : 
but whether or not Lerased them | cannot say. 

Question. Do you know of anybody else that 
had anything to do with revising it? 

Answer. No, sir. ‘ 

QWuestion. Did you do that revision by the 
direction of the President ? 

Answer. 1 did not, sir, so far as I can recol- 
lec t. 

Question. He did not direct you? 

Answer. No, sir. 

Question. Did you say to Mr. Smith then 
and there that you did it by the direction of 
the President? 

Answer. Not that I remember. 

QVuestion. Do you mean to say that you made 
these alterations and corrections upon this very 
solemn occasion of this speech without any 
authority whatever? 

Answer. That is my impression. 

(Juestion. After you made the revision did 
you show it to the President ? 

Answer. No, sir. 

Question. Did you ever tell him that you had 
taken that liberty with his constitutional rights ? 

Answer. I cannot recall the fact that I did. 


substance | 





! 
| 
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SUPPLEMENT TO 


Question. What did you do with the manu- 
script? 

Answer. The manuscript, as it was revised, 
was handed, I think, to the agent of the Asso- 
ciated Press, who dispatched it from the office 


in order that it might be published in the after- | 


noon papers. 


Question. Was it published in the papers? 


Answer. I think it was. 
Question. Have you any doubt of that? 
Answer. I cannot say positively, as I have 
not examinedthe papers. That wasthe object. 
Was the speech—whether cor- 
rectly or not I donot ask—but was that speech, 
purporting to come from the President, pub- 
lished in the Associated Press dispatches? 
Answer. I do not know, 


Cu : lion. 


sociated Press furnished information. 
Question. Was the same speech published 
in the Intelligencer? 
Answer. The speech was published in the 
Intelligencer. 


Question. Is that newspaper taken at the | 


Executive Mansion? 

It is. 

Question. Was it at that time? 

Answer. It was at that time. 

Question. Seen by the President? 

Answer. Yes, sir; I presume it was. 
Question. Did he ever chide you, or say 


d Lrswe w. 


anything to you that you had done wrong in | 
the correction, or had misrepresented him in | 


this speech at all. 

Answer. He did not. 

Question. Even down to this day? 

Answer. He has never chided or rebuked 
me for the correction of a speech. 

Question. Has heeever said there was any- 
thing wrong about it? 

Axswer. | have never heard him say so. 

No cross-examination. 

Mr. Manager BUTLER. I now propose, 
with your Hlonor’s leave and the Senate's, to 
read the speech as corrected by Colonel 
Moore, unless that is objected to. If that is 
objected to, | propose to put in evidence the 
report of Mr. Smith, the Associated Press re- 
port, and the report of the Chronicle, reading 
one only. You are aware, sir, that the Presi- 
deut complains in his answer that we do not 
give the whole speech. We have now brought 
all the versions that we canconveniently of his 

l 


whole speech, and if not objected to we will | 
Otherwise, I will only put in 


put them all in. 


| the extracts. 


Mr. EVARTS. 
ofter? 
Mr. Manager BUTLER. 


What version do you now 


Mr. EVARTS. The speech as proved now 


by the witnesses, in the version which passed | 


under Colonel Moore’s eye? 


Mr. Manager BUTLER. 


my offer, shall be put in writing. 

Mr. EVARTS. Before it is made? 

Mr. Manager BUTLER. No, sir; as it is 
made. 

Mr. EVARTS. Well, the speech as proved 
in Mr. Smith’s and Mr. Sheridan’s copy we 
regard as in the shape of evidence, the accu- 


racy of the report to be judged of, there being | 
competent evidence on the subject. The speech | 


in the Chronicle we do not understand to be 
supported by any such evidence, and we shall 
object to that as not authentically proved. The 
speech in the Intelligencer, which seems to have 
been supported in the intent of the honorable 
Managers by proof of that newspaper being 
taken at the Executive Mansion, has not been 
produced, and has not been offered, as I un- 
derstand. 

Mr. Manager BUTLER. No. 

Mr. EVAKTS. Therefore we dismiss that. 
The Chronicle speech, then, we consider not 
proved by authentic evidence submitted to the 
court. The stenographic reports in the two 


forms indicated we suppose have proof to sup- | 


port them, which is competent, and enable the 


t| . . 
| court under competent evidence to judge of | 


| of remark, of course, as the cause I 


| admissible. 


I refer more to | 
the city papers than to those to which the As- | 


All, hoping to get | 
| the truth out of the whole of them. 


I think I must | 
ask that the objection, if any is to be taken to | 








their accuracy, their accuracy to be the subj... 
; aria TOCeeds 
and without desiring here to anticipate thy 
cussion as to whether any evidence concer, 

them (as we have excepted and objected iy . 


in t 


answer to the tenth and eleventh artic] 


Vis 

Saving that for the purpose 
discussion in the body of the ease, we make , 
other objection to the reading of the speeel ‘4 
Mr. Manager BUTLER. Do you wants), 
whole of them read? We are content with on, 


Gis 


| the others being subject to be used by either 
: 


party. 
Mr. EVARTS. Whichever version yoy py: 
in evidence we wish read. a 
Mr. Manager BUTLER. We put all 
sions in evidence, and we will read one. 
Mr. EVARTS. We should like to have yj, 
one read that you rely on. 
Mr. TIPTON. Mr. Chief Justice, I moyp 
that we now take a recess of fifteen mings, 
Mr. TRUMBULL. Before that motion ; 
put I wish to put it in the form of an adjourn 


vey 


| ment until three o'clock, that we may do son 


legislative business. [‘‘No, no.’’] There \ 
a rule that ought to be altered, and if the Se, 
ator from Nebraska will allow me I will mo, 
that the court adjourn until three o'clock, 

The CHIEF JUSTICE. The Senator fro» 
Illinois proposes that the court adjourn uni) 
three o'clock. 

Mr. JOHNSON. What for? 

The CHIEF JUSTICE. The Senator from 
[llinois will state the object of the adjournmen: 
Mr. JOHNSON. 1 think the honors 
member did state the purpose, but I did no 

hear him. 

The CHIEF JUSTICE. The Senator from 
Illinois states that he desires an adjournm 
for the purpose of taking up a rule in legis 
lative session. You who are in favor of ad 
journing until three o’clock will say ‘‘ay,”’ th 
contrary opinion ‘*no.’’ 

The motion was not agreed to. 

The CHIEF JUSTICE. The question now 
is on the motion of the Senator from Nebraska, 
[ Mr. Tipron. ] 

Mr. DRAKE. I suggest an amendment to 
the motion of the Senator from Nebraska, that 
we take a recess for twenty minutes. 

The CHIEF JUSTICE. The Chair will pu 
the question on the longest time first. Th 
motion is to take a recess for twenty minutes 

The motion was not agreed to. 

The CHIEF JUSTICK. The question now 
recurs on the motion of the Senator from Ne 
braska, to take a recess for fifteen minutes. 

The motion was agreed to; and at the ex 
piration of fifteen minutes the Chief Justi 
resumed the chair, and called the Senate to or- 
der at two o'clock, and forty-five minutes p. ™. 

Mr. GRIMES. I move that this court stand 
adjourned until Monday at twelve o'clock. 

Mr. CONNESS. I hope not. 

Mr. DRAKE. I ask for the yeas and nays 
upon that motion. 

The CHIEF JUSTICE. It is moved that 
the Senate adjourn until Monday at twelve 
o'clock, and on this question the yeas and nays 
are demanded. 

The yeas and nays were not ordered. 

Mr. DRAKE. ‘Lhe rule requires us to sit 
every day. é' 

Mr. JOHNSON. No; it does not. Itis 
‘‘ unless otherwise ordered.”’ 

The CHIEF JUSTICE, 
on the motion to adjourn. 

Mr. SUMNER. The yeas and nays have 
been called for. 

The CHIEF JUSTICE. There was not 4 
sufficient number rising to demand thie yea 
and nays, and they were not ordered. 

Mr. SUMNER. ‘Then there was a mis‘} 
prehension, if the Chair will pardon me. | 

The CHIEF JUSTICE. ‘The Chief Justice 
will put the question again on ordering “4 
yeas and nays. 


i 


ee 


The question is 


The yeas and nays were ordered ; and bein 


taken, resulted—yeas 19, nays 28 ; as follows: 


¥ EAS—Messrs. Buckalew, Corbett, Davis, Dixo, 
Fessenden, Fowler, Grimes, Henderson, Hendrick, 
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, MeCreer ys Norton, Patterson of Tennessce, 








Sauls but , Trumbull, Van Winkle, Vickers, 

NAYS Messrs FOP es ll, Chand 

( Conkling, Conness, Cragin, Drake, Ed- 

Ferry. Frelinghuy en, Howard, Howe, Mor- 

] “Morrill of Maine, Morrill of Vermont, Nye, 

le ‘son of New Hampshire, Pomeroy, Ross, 

3 ‘ve. Stewart, Sumner, Thayer, Tipton, Willey, 

iW iiliams— 25 
AKC | vO VOTING- Messrs. Bayard, Doolittle, Har- 
eh Morton, Sherman, Wade, and Yates—7 

int Sy the motion was not agree d to. 

A Mr. Manager BULLER. I now offer the 

Cithey eorsion of the speech sworn to by Mr. Smith: 

‘ of the President of the United States, August 


; Put ” 18, 1866, 

és rhe President said: 

ik Vey Wy Chairman, and gentlemen of the commit 

I caine ize is inadequate to express the emotions an¢ l 
vs of this occasion; and perhaps IL could ex- 


tee:— 


Ve U nress more by remaining silent and letting silence 
oak, what 1 would and what I ought to say. IL con- 
. though having had some experiencein public life, 


1¢ been before many public audiences—I con- 
the present occasion and audience is well calcu- 
ind not only well calculated, but has in fact, 


i iy 

}s vartiaiiy overwhelmed me, I have not language to 
we ress, or to convey, as [ have said, in an adequate 
)§ manner, the feelings and emotions produced by the 
he sent occasion. In listening to the address that 

a. vour distinguished and eloquent chairman has just 
| yered, the _ ae <n 
0 : i, recur to my mind, and seemingly, that I 
1 


k. ' k her of the enthusiasm whic i seemed to pre- 
there. And upon the reception of the dispatch, 
two distinguished members of that conven- 
1 ub nveying in terms the scenes that have just 
iescribed, of South Carolina and Massachusetts 
n arm, marching into that convention giving 
* | iat the two extremes could come together, 
rir tthey could pe rilin future, for the preservation 
f nion, as they had in the past, when the ac- 
tatement that in that vast assembly of 
i, eloquent, andintellectual persons that 
( re, every face was suflused with tears—when 
| underto k to read 1e dispatch to one associated 
in office, 1 could not give utterance to the 

it erodes ed. (Applause.) 
think we may justly, conclude we are moving 
per inspirations; L think I eannot be mis- 
i that an unerring Providence is in this matter. 
n isimperilled; it has just passed through 
nighty, bloody and momentous ordeal; and while 
have passed through that we do not find ourselves 
from difficulties and dangers that surround us. 
- brave men have performed the ir duties in 
ld—oflicers and men—while they have won 


l inying 

















: ls that are imperishable, there are still greater 
ener | moreimportant duties yet to perform; and while 
we have had their codperation in the field we want 
ent to theirsupport out of the field when we are trying to 
a, th tbout peace. 5 

ry effort has been made, so far as the exceutive 
re tment of the Government was coneerned to 
ill pu store the Union; to heal the breach, to pour oil 
to the wound which had been inflix a 1, and—to 
P eak in common phrase, to prepare, as the learned 
hut | wis iciau would, a plaster that was co-ex- 
ve with the wound and that was healing in its 

iranete ) S ) 

ae acter. (Applause.) 





x,or thought, we had partially sueceeded 

the work progressed, as reconciliation seemed 

es, to be restored and the country become united, we 
ind a disturbing and marring element of opposi- 


= 





Ne n thrown in; and in making any allusion to that, 
Hust {shall make no more allusion than has been in the 
» to 01 nvention and by the distinguished gentleman who 
ats placed the proceedings of the convention before 
dss ue—I shall make no more allusion than I thinkthe 
| stat times justify. We have witnessed In one Depart- 
ck. * nent of the Government every effort, as it were, to 
ent the restoration of peace, harmony and 

union; we have seen, as it were, hanging upon the 

d na} ge of the Government, as it were, a body, calling 





issuming to be the Congress of the United States, 
1 t] . voen it Was but a Congress ol a part of the States ; 
ue we have seen Congress assuming to be for the Union 
twe When every step they took was to perpetuate disso- 
d nays ition, and make disruption permancut. We have 
: every step that has been taken, instead of bring- 
gab ut reconciliation and harmony, has been legis- 
ition that took the character of penalties, retalia 
; to sit tion and revenge. This has been the course; this 
been the policy of one department of your Gov- 
nent. The humble individual who has been 
It is es here to-d: ry, and now stands here before 
you, has been occupying another department of the 
‘ernment. The manner of his getting there I 
‘hall not allude to now—suflice it to say, I was there 
the Constitution of my country (applause,) and 
ing there by the Constitution of my country, I 
ny foot upon the Constitution as the great 
pert of civil and religious liberty ( applause,) 
ing been taught in early life, and having prac 
vit through my whole career to venerate, respect, 
make the Coustitution of my fathers, my guide 
ough my publie life. (Applause.) 
L kn Wit has been said, and I must be permitted 
lulge in this line, that the executive depart- 
b aties a the Government, has been despotic and 
slic rannical. Why, let me ask this audience here 
ng th day, and the distinguished gentlemen who stand 
‘round me; where is the vote I ever gave,—where is 
| being eka oe h T ever made,—where is a single act of my 
, Whole public life but what has bee ‘nm arrayed against 
‘Tanny and against despotism? (Applause.) What 
position have I ever oceupied, what ground havye [ 
“ver stood upon, when failed to advocate tho 


nt of 


THE 


CONGRESSION AL 


stion and elevation of the great mass of my 
nen? (Applause.) 
us charges of t! } 
simply intended to deceive and delude the publi 
mind, that there is some one in power who is 
ing to trample upon and pervert the prir 
the Constitution by endeavoring to cover 
the people so far as their ow: blie a are con- 
cernede [have felt it my duty, ition of the 
principles of the Canstitution of my country, to call 
their attention to these proceedings; but when we 
£0 forward and examine who has been pI: ig tyrant, 
and where has been the tyranny andd oO xer 
cised, the elements of my nature, and the pursuitsof 
my lite, has not made me in my practice aggressive, 
nor in my feelings; but, my nature, rather on the 
contrary, is defensive; and having placed my feet, 
or taken my stand upon the broad principles ot 
liberty and the Constitution, there is not enough 
power on earth to drive me from it. [Great Ap 
plause. 


Upon that broad platform I have taken my stand. 
I have not been awed, or dismayed, or intimidated by 
their words or encroachments; but I have stood 
there, in conjunction with patriotic spirits, sounding 
the tocsin of alarm that the citadel of liberty was 
encroached upon. Applause. 

I said on one occasion before, and I repeat now, 
that all that was neccessary in this great struggle was 
here, in the contest with tyranny and despotism, was 
for the struggie to be sutliciently audibie that the 
rreat mass of the American people could hear the 
struggie that was going on, and when they under 
stood and he ard the struggle going on, and came up, 
and looked in, and saw who the conte — were, 
and understood about what that contest w , they 


amelior: 
country! 


mo lur 


> 
4 


Seek 
. ; 
‘Iples of 


and delude 




















would settle that question upon the le of t the « Con- 
stitution and principle. Good.’ 

It has been said here to- = my faith is abiding 
in the great mass of the pe . it is, and in the 
darkest moment of the Ganaie when he clouds 





seemed to be the most lowering, n 

of giving way, loomed up as from the g 
cloud, through which | saw that all 

the end. 

but tyranny, and de 
tyranny and despotism cven, in 
fhomas Jefferson, can be exercised, and exercised 
more effectually, by many than one. We have seen 
Congress organized; we have seen Congress in its 
advance, step by step, has gradually been encroach 
ing upon constitutional rights and violating the fun- 
damental principles of the Government, day afterday, 
and month after month. We have seen a Cong 
that seemed to forget that there was a Constitution 
of the Constitution of the United States, that there 
was limits, that there was boundaries to the sphere 
or scope of legislation. We have seen Congress in a 
@ minority, assume to exercise, and have exércised 
powers, if carried out and consummated, will result 
in despotism or monarchy itself. ‘This is truth, and 
because I and others have scen proper to appeal to 
the country, to the patriotism and republican feel 
ing of the country, I have been denounced; slander 
after slander, vituperation after vituperation of the 
most virulent character, has made its way through 
the press. Whatthen has been my sin? What has 
been your sin? What has been the cause of your 
offending? Because you dare stand by the Consti 
tution of ourfathers. [| Applaus« 

L look upon the proceedings ot this convention as 
being more important than any conve “7 that ever 
satin the UnitedStates. | App! Luse, Vhen L look 
at that collection of citizens e ti Bt r volun 
tarily, and sitting in council, with leas, with prin 
ciples and views, commensurate with ‘all the States 
and coextensive with the whole people; andwhen l 
contrast it with a collection of gentlemen who were 
trying to destroy the country, L look upon it as more 
important than any convention that has sat, at least, 
since 1787; and I think 1 may say here too that in 
the declarations that it has ma which are equally 
important with the Declaration ot Independence 
itself; and I here, to-day, pronounce it a second 
declaration of independence. [Great applaus« 

In this connection, I may remark, when you talk 
about declarations of indeps nd nce, there areagreat 
many people in the United States, who want to be 
free, that cannot claim exactly, and in fact, that 
they are free at this time. IL may say that your 
address and the declarations made, are nothing more 

rless than a reatlirmation of the Constitution ot 
the United Sti ites. [Great applause.) Yes, 1 will go 
further, and say that the declarations that you have 
there made, and the principles enunciated in that 
address, is a second proclamation of emancipation 
to the people of the Un ite i States [applause;} for 
in the prom ulgation, in the p fos lamation reaflirming 
these great truths, you have id down a platform, a 


a ! instead 

loom of the 
would be saie in 
potism! 


We all know that 


the language ot 


ress 


o 
1 












constitutional platform, upon which all can make 
common cause, and stand, rallying for the restora 
tion of the States, and the restoration of the Union 


belong to this 
party; but the 


without reference to whether they 
association, or this party or that ; 
theory is, my country rises above party. Upon this 
common ground they can stand. |Applause.} 

How many are there in the United States, that now 
require to be free? They have got shackles upon 





their limbs and are bound, as tight as though they 
were in fact in slavery. Then, I repeat, it is ase cond 
proclamation of emancipation to the people of the 


United States, and fixes a common ground upon 
whieh all may stand. 

L have said more now, Mr. Chairman, and gentle- 
men of the committee, than | intended to have said; 
but, in this connection, and in conclusion, let me ask 
this intelligent audience, and committec hereto-day, 
what have I or you to do, other than the promotion 
or advancement of the common weal? I am opposed 
to egotism—as much so as any one, but here, in acon- 
versational manner and in the reception of the pro 
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eedings of this convention, | must add, what hav: 
| to gain, iluung human ambition, more than l 
nave Lincad, eX i! I ‘th i My race | run. 
Lhave been placed | ’ t ( stitution of tl 
country; and | may say here, from the lowest to * 
highest Posilion in the Government, l have Oe*u 


pied. I passed through every single position from 
alderman in a village, t the Presidency of the Uni- 
ted States; and now, in st anding before you, don’t 
you think that all reasonable a ition should be 
gratified [If L wanted power, if | wanted to per 
petuate ny own power, and that of those who are 
round me, how easy would it have been for me to 
have held the power placed in my hands 








With the ll called the Freedmen’s Bureau, and 
the Army placed at my discretion, (laughter and 
applause} [ could have remained at the capital with 
fifty or sixty millions of appropriations, with the 


machinery ae be worked by own hands, with my 
and dependants in every township and civil 
district in ‘hs United States, where it might be neces 
sary, with 1e Civil Rights bill coming along as an 
auxiliary (laughter) and all the other patronage of 
the Government, L could have proclaimed myself 
dictator. *That’safact.’"| My prideand my power 


satraps 


is, if 1 have any, to occupy that Positic n which re 
tains the power in the handsof the people. |** Good” 
and applaus¢ itis upon them L hav: alway come 

it is upon them I now rely. “And they will dk 

sert you either’ ’—applause. And L repeat, neither 
the tuunts nor Jeers of Congress, nor of a subsidized 
ind culminating press can drive me from my purpose. 


1ppilause, 

l acknowledge no superior but two, 
author of my existence, and the people of the Uni 
ted States. [Applause. the one, | try to obey all 
ilis commands as best | can,compatible with mortal 
man; the other, in a political and representative 
sense, the high behest of the people has always been 
in strict respect, has always 

Applause. |} 

Mr. Chairman, J have said more than I intended 
to say. For the kind allusions made in the address 
and in the re soluti mS Or propositions adop ted by 
your convention, | want to say to you that in this 
crisis, in this period of my publie life, Ll prize that 
last resolution, more than all that has come to me. 
To have the endorsement of a convention, consti 
tuted as that wi is, Cmanating spontaneously, from 
the great mass of the people, L prize it above consid 
eration, and | trust and hope my tuture conduct will 
not cause the convention that adopted that to have 
regretted the assurance they have given. ["* Very 
sure of it.’’| 

Before separating, and leaving you, 


my God,—the 





been obeyed by me. 


rcntlemen one 


and all, committee and strangers, please accept my 
thanks for this kind manifestation of regard and re- 
spect that you have manifested, on this oceasion, and 
to one that feels so little entitled to it, except upon 


the simple consideration of having performed his 
duty. 

l repeat again, asl have said in substane: 
have, and shali 


», that I 
always continue to be guided by a 
ientious conviction, That always gives me 
courage. ‘The Constitution L have made my guide. 
Then, accept my sincere thanks for this manifesta 
tion of your approbation and regard, 


Mr. Manager BUTLER, having 
the reading, continued: I don gen 
tlemen, to read any more of these versions, but 
to leave them here for any correction that may 
be desired. 


Mr. ANTHONY. I offered an order in 
legis] ative session, an d | do not know that it is 
ee — to | 


call it up at this time. If not, I 
s 10ul d like hy peat it. 
he CHIEF JUSTICE. The 
thinks it is not in Order to ¢ ou up any business 
cadena th legislative session. 

Mr. CONKLING, (to ” Mr. A» 
Offer it originally now. 

Mr. ANTHONY. Then J that the 
presiding officer be authorized to assign a p 
upon the floor tothe reporter uf the A 
Press. 


Mr. CONKLING. A 


con lud d 


ot | ropose, 
i 


Chief Justice 


move 
ace 
ociated 


Singie 


reporter. 


The CHIEF JUSTICE. ‘The Chi ar 
thinks it is not in order to interrupt the bu 
ness of the trial with such a motion. 

Mr. EVARTS. General Burier, will you 


allow us to a k what copies or versions of the 
speech o! August 18, L866, you con ide in 
cluded in the testimony received? One has 


been read. 

Mr. Manager BUTLER. I sider the 
two copies, one that Mr. Smith ma le, which 
has been read, and the corrected version, as 
the substantial copies. 

Mr. EVARTS.: And ro others? 

Mr. Manager BUTLER I do not offer the 
Chronicle. not because it is not evidence, bu 
because I have the same thing in Mr. Smith's 
report. 

Mr. EVARTS. Then itis only those two, 
and they will both be printed as part of the 
evidence in the case? 


Mr. Manager BUTLER. 


cou 


For aught I care. 
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The other report offered in evidence—the 
one revised by Colonel Moore and published — 
is as follows: 

Mr. CHAIRMAN AND GENTLEMEN OF THE COMMITTEE: 
Language is inadequate to express the emotions and 
feelings produced by this oceasion, Perhaps | could 
express more by permitting silence to speak and you 
to infer what ought to say. | confess that, not- 
withstanding the experience I have had in publie 
life, and the audiences I have addressed, this occasion 
and this assemblage are well calculated to, and do 
overwhelm me. As I have said, Lhavenot language 
to convey adequately my present feelings and emo- 
tions. In listening to the address which your elo- 
quent and distinguished chairman has just delivered, 
the proceedings of the Convention, as they transpired, 
recurred to my mind. Seemingly | partook of the 
inepiration that prevailed in the Convention when I 
received a despatch sent by two of its distinguished 
members, conveying in terms the scene which has 
just been described of South Carolina and Massa- 
chusetts, arm in arm, marching intothat vast assem- 
blage, and thus giving evidence that the two ex- 
tremes had come together again, and that for the 
future they were united asthey had been in the past, 
for the preservation of the Union. When the de- 
apatch informed me that in that vast body of men, 
distinguished for intellect and wisdom, every eye 
was suffused with tears on beholding the scene, I 
could not finish reading the despatch to one associated 
with me in the oflice, for my own feelings overcame 
me. |Applause.| 

I think we may justly conclude that we are moving 
under a proper inspiration, and that we need not be 


mistaken that the finger of an Overruling and Uner- | 


ring Providence is in this matter. The nation is in 
pen We have just passed through a mighty, a 
yloody, a momentous ordeal, yet do not find ourselves 
free from the difficulties and dangers that at first 
surrounded us. While our brave men have per- 
formed their duties, both officers and men (turning 
to General Grant, who stood at his right,) while they 
have won laurels imperishable, thereare still greater 
and more important duties to perform; and while we 
have had their co-operation in the field, we now need 
their support in our efforts to perpetuate peace. 
{Applause.}] So far as the Executive Department of 
the government is concerned, the effort has been 
made to restore the Union, to heal the breach, to 
pour oil into the wounds which were consequent 


upon the struggle, and, to speak in common phrase, | 


to prepare as the learned and wise physician would, 
a plaster, healing in character and co-extensive with 
thewound,. |Applause.| Wethought, and yet think, 
that we had partially sueceeded, but as the work 
progressed, as reconciliation seemed to be taking 
place, and the country becoming united, we found a 
disturbing and marring element opposing us. 

In alluding to that element I shall go no further 
than did your Convention and the distinguished gen- 
tleman who has delivered to me the report of its pro- 
eeedings, I shall make no reference to it that I do 
not believe the time and the occasion justify. We 
have witnessed in one department of the govern- 


ment every effort, as it were, to prevent the restora- 


tion of peace and harmony in the Union, We have 


seen hanging upon the verge of the government, as | 
it were, a body called, or which assumes to be, the | 


Congress of the United States—but, in fact, a Con- 
gress of only part of the States, We have seen this 
Congress assume and pretend to be for the Union, 
when its every step and act tended to perpetuate dis- 
union and make adisruption of the States inevitable. 
Instead of promoting reconciliation and harmony, its 
legislation has partaken of the character of penalties, 
retaliation, and revenge. This has been the course 
and the policy of one department of your govern- 
ment. The humble individual who is now addressing 
you stands the representative of anotherdepartment 
of the government. ‘The manner in which he was 
called upon to occupy that position | shall not allude 
to on this occasion; suffice it to say that he is here 
under the Constitution of the country, and being here 
by virtue of its provisions, he takes his stand upon 
that charter of our liberties as the great rampart of 
civiland religious liberty. | Prolonged cheering.| Hav- 
ing been taught in my early life to hold it sacred, and 
having practiced upon it during my whole public 
career, I shall ever continue to reverence the Consti- 
tution of my Fathersand to make it my guide. { Hearty 
applause.| I know it has been said, and I must be 
permitted to indulge in this remark that the Execu- 
tive Department of the government has been despotic 
and tyrannical. Let me ask this audience of distin- 
guished gentlemen around me here to-day to point to 
a vote | ever gave, toaspeech I ever made, to asingle 
act of my whole public life, that has not been against 
tyranny and despotism, What position have Ll ever 
occupied, what ground have I ever assumed, where 
it can be truthfully charged that I failed to advocate 
the’amelioration and elevation of the great masses 
of my countrymen? . 
applause. | 

So far as charges of that kind are concerned, I will 
eay that they are simply intended to deceive and 
dclude the public mind into the belief that there is 
some one in power who is usurping and trampling 
upon the rights and perverting the principles of the 
Constitution. It is done by those who make such 
charges for the purpose of covering their own acts. 
{That's so,” and applause.} I have felt it my duty, 
in vindication of principle and the Constitution of 
my country, to call the attention of my countrymen 
to these proceedings. When we come to examine 
who has been playing the tyrant, by whom do we 
find that despotism has been exercised? As to my- 
self, the elements of my nature, the pursuits of my 


‘life, have not made me, either in my feelings or in 


{Cries of “' Never,” and great | 


} sna . . 
that, having taken my stand upon the broad princi- 


SUPPLEMENT TO 


ples of liberty and the Constitution, thereis not power 
enough on earth to drive me from it. (Loud and 
prolonged applause.} Having placed myself upon 
that broad platform, { have not been awed, dismayed, 
or intimidated by either threats or encroachments, 
but have stood there, in conjunction with patriotic 
apuette. sounding the tocsin of alarm when Ll deemed 
the citadel of liberty in danger. |Ureat applause. | 
I said on a previous occasion, apd repeat now, that 
all that was necessary in this great struggle against 


tyranny and despotism was, that the struggle should | 
be sufficiently audible for the American people to | 


hear and properly understand. ‘They did hear, and 
looking on and sceing who the contestants were and 
what that struggle was about, they determined that 
they would settle this question on the side of the 
Constitution and of principle. [Cries of ** That's so,”’ 
and applause. | 

I proclaim here to-day,as I have on other occa- 


| sions, that my faith is abiding in the great mass of 


the people. Inthe darkest moment of this struggle, 
when the clouds seemed to be most lowering, my 
faith, instead of giving way, loomed up through the 
dark cloud far beyond—I saw that all would be sate 
inthe end. My countrymen, we all know that, in 


the language of Thomas Jefferson, “tyranny and | 


despotism even can be exercised and exerted more 
effectually by the many than the one.’’ We have 
seen a Congress gradually encroach, step by step, 
upon constitutional rights, and violate, day after 
day, and month after month, the fundamental prin- 
ciples of the Government. (Cries of **That’s so!” 
and applause.) We haveseen a Congress thatseemed 


| to forget that there was a Constitution of the United 


States, and that there was a limit to the sphere and 
scope of legislation. We have seen a Congress in a 


| minority assume to exercise powers which, if allowed 
| to be carried out, would result in despotism or mon- 


archy itself, (Hnthusiastic applause.) This is truth; 


} and because others aswell as myself have seen proper | 


to appeal to the patriotism and republican feeling of 
the country we have been denounced in the severest 
terms. Slander upon slander, vituperation upon 
vituperation, of the most villanous character, has 
made its way through the press. 

W hat, gentlemen, lias been yourand mysin? What 
has been the cause of our offending? I willtell you— 


| daring to stand by the Constitution of our fathers. 


{Approaching Senator Jounson.] I consider the 


| proceedings of this convention, sir, as more import- 


ant than those of any convention that ever assem- 


| bled in the United States. (Greatapplause.) When 


I look with my mind’s eye upon that collection of 


| citizens, coming together voluntarily, and sitting in 





' reau bill,” 


council with ideas, with principles and views com- 
mensurate with all the States, and coextensive with 
the whole people, and contrast it with the collection 
of gentlemen who are trying to destroy the country, 
I regard it as more important than any convention 
that has sat at leastsince 1787. (Renewed applause.) 
1 think I may say also that the declarations that were 
there made are equal with the Declaration of Inde- 
pendence itself, and 1 here to-day pronounce it a 
second Declaration of Independence. (Cries of 
“Glorious,” and most enthusiastic and prolonged ap- 
plause.) Your addre§s and declarations are nothing 
more nor less than areaflirmation of the Constitution 
of the United States. (Cries of “Good!” and ap- 
plause.) Yes, I will go further, and say that the 
declarations you have made, that the principles you 
have enunciatedin your address, are asecond procla- 
mation of emancipation to the people of the United 
States—(renewed applause)—tor in proclaiming and 
reproclaiming these great truths youhave laid down 
a constitutional plattorm upon which all can make 
common cause, and stand united together for the res- 
toration of the States and the preservation of the 
Government without reference to party. The query 
only is the salvation of the country, for our country 
rises above all party considerations or influences. 
(Cries of “*Good!” and applause.) How many are 
there in the United States that now require to be 
free ?—they have the shackles upon their limbs, and 


are bound as rigidly as though they were in fact in | 


slavery? Irepeat,then, that your declaration isthe 
second proclamation of emancipation to the people 
of the United States, and offers a common ground 
upon which all patriotscan stand. (Applause.) 

Mr. Chairman and gentlemen: Let me, in this con- 
nection, ask you what have | to gain more than the 
advancement of the public welfare? I am as much 
opposed to the indulgence of egotism as anyone, but 
here, in aconversational manner, while formally re- 
ceiving the proceedings of thisconvention, 1 may be 

yermitted again to ask,what have I to gain, consulting 
numan ambition, more than [have gained, except in 
onething? My race is nearly run. Lhavebeen placed 
in the high otlice which 1 occupy under the Constitu- 
tion of the country. and L[ may say that I have held, 
from lowest to high 


through every position, from an alderman of a vil- 
lage to the Presidency of the United States; and 
surely, gentlemen, this should be enough to gratify a 
reasonable ambition. If I wanted authority, or if I 
wished to perpetuate my power, how easy would it 
have been to hold and wield that which was placed in 
my hands by the measure called the “Freedmen’s Bu- 
(Laughter and applause.) With an army 
which it placed at my diseretion : 
mained at the capital of the nation, and with fifty 
or sixty millions of appropriations at my disposal, 
with the machinery to be worked by my own hands, 
with my satraps and dependants in every town and 


| village, and then with the “Civil Rights bill” follow- 


ing as an auxiliary—(laughter)— in connection with 
all the other appliances of the Government, I could 
have proclaimed myself Dictator! (‘* That’s true,” 


“ay practice, aggressive. neeere, onthe contrary, || and applause.) 
€ 


iv rather defensive in its 


aracter; but I will say || 


But, gentlemen, my pride and ambition have been 


ighest, almost every position to which | 
a man may attain in ourGovernment. I have passed | 


I could have re- | 
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to occupy that position which retains all Powe 
the hands of the people. (Great cheering The 
upon that I have always relied; it is upon that “pan 
now. (A voice—"'And the people will not disa ) _ 
you.”) And I repeat, that neither the taunte a 
jeers of Congress, nor of a subsidized, calumniat,. 
press, can drive me from my purpose, (Great a 
plause.) I acknowledge no superior except my ( = 
the author of my existence, and the people of . 
United States. (Prolonged and enthusiastic cl the 
ing.) For the one, | try to obey all His commande. 
best I can compatible with my poor humanity a 
the other, in apolitical and representative sense, a 
high behests of the people have always been pr 
spected and obeyed by me. Applause.) My Ch “a 
man, I have said more than 1 intended to say ‘' 
the kind allusions to myself contained in your ' 
dress ind in the resolutions adopted by the conver 
tion, let me remark that, in this crisis, and vie 
period of my public life, I hold above all prj 
shall ever recur with feelings of profound gratif. 
tion to the last resolution containing the indorsemens 
of a convention emanating spontancously froy 1), 
great mass of the people. I trust and hope that wy 
future action may be such that you and the conven 
tion that yourepresent may not regret the assuranos 
of confidence you have expressed. (" We are syyp 
of it.) Before separating, my friends, one and q 
committee and strangers, please accept my sijeor, 
thanks for the kind manifestations of regard and 
respect you have exhibited on this occasion. [re 
peat that I shall always continue to be guided by, 
conscientious conviction of duty, and that always 
gives me courage, under the Constitution, which | 
have made my guide. 


at this 
Ce, and 


Wiiuiam N. Hupson sworn and examined 

By Mr. Manager Burter: 

Question. What is your business? 

Answer. I am a journalist by occupation, 

Question. Where is your home? 

Answer. In Cleveland, Ohio. 

Question. What paper do you have charge of? 

Answer. The Cleveland Leader. 

Question. Where were you about the 3d or 
4th of September, 1866? 

Answer. I was in Cleveland. 

Question. What was your business then? 

Answer. I was then one of the editors of the 
Leader. 

Question. Did you hear the speech that Pres 
ident Johnson made there from the balcony of 
a hotel? 

Answer. I did. 

Question. Did you report it? 

Answer. I did, with the assistance of another 


reporter. 


Question. Who is he? 

Answer. His name is Johnson. 

Question. Was your report published in the 
paper the next day? 

Answer. It was. 

Question. Have you a copy? 

Answer. I have. 

Question. Will you produce it? 

| The witness produced a copy of the Cleve: 
land Leader of September 4, 1866, | 

Question. Have you your original notes? 

Answer. | have not. 

Question. Where are they? 

Answer. I cannot tell. They are probably. 
destroyed. 

Question. Have you the report in the paper 


| of which you are the editor, which was pub 


lished the next day? 

Answer. I have the report which I have sub: 
mitted, 

Question. What can you say as to the accu 
racy of that report? 

Answer. It is not a verbatim report, except 
in portions. There are parts of it which are 
verbatim, and parts are synopsis. Be a: 

Question. Does the report distinguish the 
parts which are not verbatim from those which 
are? 

Answer. It does. 

Question. Is all put in that Mr. Johnson 
did say ? 

Mr. EVARTS. He says not. 

By Mr. Manager Bur er: ; 

Question. Is anything left out which Jobu 
son said ? 

Answer, Yes. sis 

Mr. EVARTS. Do you mean the Preside 
or reporter Johnson? 

Mr. STANBERY. Whom do you mean by 
Johnson?’ - 

Mr. EVARTS. There was another Job™ 
son mentioned. 


Mr. M 
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ower Mr. Manager BUTLER. Not on this occa- 
at I rely . = , 

apy Vr, EVARTS. Yes, reporter Johnson. 
a fr, Manager BUTLER. I mean Andrew 
a, =~ rhneon ‘last aforesaid.’ 

My God (nswer. The report leaves out some por- 
© of the one of Mr. Johnson’s speech; states them in 
aa »optical form. 

IY; for * Ovestion. Is there anything putin there that 
Ch inswer. ‘Chere are words used which he did 
y. | + yse, in stating the substance of what he 
veal jd. There is nothing substantially stated 
| at thie tha he did not state. 

ice, and Question. When was that report prepared by 
a irself? , 
as Anse It was prepared on the evening of 
tl del very of the speech. 

— Question. Did you see it after it was printed ? 
ire su ‘ Answer. I did. 

anda Quest ion. Did you examine it? 

ard on {nswer. I did. : 

i. se. Question. Now, sir, what can you say as to 

ded ‘accuracy of the report wherever the words 
aiw 


which are | rofessed to be given? 
l'o the best of my re 


tnswer. 


emembrance it 
lined urate. 
mune Question. You now believe it to be accu- 
Answer. I do. 
ion, Question. How far do you say it is accurate 
where substance is professed to be given? 
inswer. It gives the substance—the sense 
urge ut the words. 
Question. Taking the synoptical part and 
> od hatim part, does the whole give the sub- 
» of what he said on that occasion? 
yr wai It does. 
lens Question. By way of illustration of what I 
Sort ean, take this part: *‘ Haven’t you got the 
it? Haven’t you got the Attorney General ? 
at Pres Wl is your Chief Justice?’ Is that the synop- 
Cony o | part or is that the verbatim part? 
dn wer. That is part of the verbatim report. 
Mr. Manager BUTLER, (to the counsel for | 
the respondent.) I propose now, gentlemen, 
ano mut this in evidence. 
Me KVARTS. We will cross-examine him 
re you put the paper in evidence. 
lind Mr. Manager BUTLER. Yes, sir. 
Cross-examined by Mr. Evarts: 
Question. Mr. Hudson, was this newspaper 
that you edited and for which you reported of 
politics of the President or of the opposite 
nion? 
Cleve: Answer, It was Republican in politics. 
Question. Opposite to the views of the Pres- 
otes ? ent, as you understood them? 


Aeewe. It was. 


Question. At what time 


was this speech 


made ? 


Answer. 


robably 
On the 3d of September, 1866. 


e paper Question. At what hour of the ds ay? 
AS pu Answer. About nine in the evening. 
Question. It commenced then? 
ive su Answer. It commenced. 
Question. When did it conelude? 
e accn Answer. I think about a quarter before ten. 
Question, And was there a large crowd 
except re? 
ich ar Answer. There was. 
(ues(ion. Of the people of Cleveland? 
rish t Answer, Of the people of Cleveland and sur- 
ew! inding towns. 
Question. Was this balcony from which the 
sae resident spoke also crowded ? 
ohnson Answer. Y es. 


Question. And where were you? 
Answer. I was upon the balcony. 
Question. What conv enience or arrangement 


ad you for taking notes ? 
Answer. 


1 Sat, 
Question. Where did you get light from? 
Answer. From the gas above. 


l Jobn 


reside nt 


he 
ean Dy Question. At what time that evening did you 
€gin to write out your notes? 
- Jobn Answer. To the best of my remembrance 


about eleven o'clock. 
Question. And when did you finish? 


[ took my notes upon my knee as | 


THE 


CONGRESSIONAL GLOBE 


Between twelve and one. 
And when did it go to press? 
Answer. About three o'clock inthe morning 
—between three and four. 
Quest 


Answer. 
Question. 


ion. Did you write the synoptical parts 
from your notes, or from your recollection of 
the drift of the 

Answer. 


speech ? 
From my notes. 


Question. You added nothing, you think, 
to the notes? 
Answer. Nothing. 


Question. But you did not 
was in the notes? Is that it? 
Answer. I did not. 
Quest You omitted wholly 
that were in your notes, did you not ? 
Answer. | endeavore ‘d to give the subste ince 
f all the President said. 
Question. You mean the meaning, do 
not? 
Answer. 
Question. 
Answer. 
Question. 


produce all that 


ion. some parts 


you 


The meaning. 
As you understood it? 
As | understood it. 
That is the drift of it? 

Answer. Exactly. 

Question. That is what you mean exactly. 
You think you meant to give the drift of the 
whole that you did not report verbatim ? 

Answer. Yes. 


Que Did you not leave out any of ‘‘the 


stion. 
Answer. 
Question. 


4 1 nswer. 


Not intentionally. 
But actually ? 

Not to my remembrance. 
Question. Have you ever looked to see? 
Answer. I have not compared the speech 

with any full report of it. 

Question. Nor with your notes? 

Answer. I did subsequently compare the 
speech with my notes. 

Question. Do you mean this drift part? 

Answer. I mean to say that I compared the 
speech as reported here with my notes. 

Question. | mean the part that is synoptical ; 
did you compare that with your notes? 

Answer. | did. 

Question. When? 

Answer. On the next day, and I have had 
occasion to refer to it several times since. 

Question. When did your notes disappear? 

Answer. In the course of a few weeks. They 
were not preserved at all. 

Question. Are you sure, then, that you ever 
compared it with your notes after the immedi- 
ately following day? 

Answer. 1 am. 

Question. Did you destroy your notes inten- 
tionally? 

Answer. 

Question. 


I did not. 
Where are they 

Answer. I cannot tell. 

Question. In regard to the part of the speech 
which you say you reported verbatim, did you 
at any time, after writing it out that night, 
compare - transcript with the notes? 

Answer. I did. 

Question. Yor the purpose of seeing that it 
was accurate ? 

Answer. I did. 

Question. When was that ? 

Answer. That was on the next day. 

Question. With whose assistance ? 

Answer. I think without assistayce, to the 
best of my remembrance. 

Question. Did you find any changes neces- 
sary? 

Answer. There were typographical errors 
in the reading of the proof. There were no 
material errors. 

Question. But were there no errors in your 
transcript from the notes ? 

Answer. I may have misapprehended the 
question. I did not compare my manuscript 
transcript ; I compared the speech as printed. 

Question. With what? 

Answer. With my notes. 

Question. That was not my question ; but 
you say you did compare the speech as printed 
with your notes, and not with your transcript ? ? 

Answer. Not with the transcript. 

Question. 


| errors in 


Did you find that there were no |: 


LOL 


the print as compared with the ori- 


print 

ginal notes ? 
Answr r. 

errors. 
Question. 


Chere were some typographical 


No others ? 
Answer. No others to the best of my remem- 
brance. 

Cue stion. 
Answer. 
lespods 
Guestion. 

Ansie 


Cu slik 


Not a word? 

I remember no others. 

Were ee any others? 
Not that I remember. 

Are you prepared to say that you 
observed in comparing your printed paper of 
that morning with your phonographic notes 
that the printed paper was absolutely accurate? 

Ansue Fe My 

Question. What are they’ 
They were made in writing. 

Written out in long-hand? 


Ye Ss. 


n. 


notes were not phonographie. 
Answer. 
ue stion. 


A nswer, 


Question. Do you mean to say, sir, that you 
can write out in long-hand, word for word, 
a speech as it comes from the meuth of 


speaker? 

Answer. I mean to say that in this 
I did parts of the speech. 

Question. Then you did not even have notes 
that were verbatim except for part of the 
speech ? 

Answer. That was all. 

Question. And then youmade your synopsis 
or drift as it went along? 

Answer. Yes. 

Question. How and upon what rule did you 
se ‘le et the parts that you should re port accu- 
rately cand those of which you should give ‘‘ the 
drift? 

Answer. Whenever it was possible to report 
accurately and fully, I did When I was 
unable to keep up with the speaker I gave the 
substance as | could give it. There were times 
during the speech when, owing to the slowness 
with which the speaker spoke and the interrup- 
tions, a reporter was able to keep up writing in 
long-hand with the remarks of the President. 

Question. Then that is your report of his 
speech ? 

Answer. 

Vue stion. 
short-hand ? 

No. 
Did you abbreviate or write in full 
the words that you did write? 

Answer. I abbreviated in many instances. 

Question. Do you remember that? 

Answer. I do. 

Question. Can you give us an instance of one 
of your abbreviations that is now written out 
here in full? 

Answer. I cannot. 

Question. You cannot recall one? 

Answer. | cannot. 

Question. Now, sir, without any printed 
paper before you, how much of President 
Johnson’s speech, as made at Cleveland on 
the 3d of September, can you repeat? 

Answer. | can repeat none of it. 

Question. None whatever ? 

Answer. Verbatim, none. 

Question. Do you think you could give 
dritt’’ of some of it? 

Answer. I think I might. 

Question. As you understand it and remem- 


stance 


SO. 


It is. 
Not by the aid of phonography or 


Answer. 
Question. 


‘the 


ber it? 
Answer. Yes, sir. 
Question. Do you mean to be understood 


that you wrote down one single sentence of 
the President’s speech, word for word, as it 
came from his mouth ? 

Answer. I do. 

Question. Will you point out anywhere any 
such sentence? 

Answer. The sentences which were read by 
the Manager were written out word for word. 

Question. Those three questions which he 
read? Now, do you mean to say that any ten 
consecutive lines of the printed report of your 
newspaper you wrote down in long-hand, word 
for word, as they came from the President’s 
mouth ? 


Answer. 1 cannot tell how much of it I wrote 
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down at this distance of time. It is my im- 
pression, however, that there were as much as 
that, and more. 

Qucstion. Can you say anything more than 
this, that you intended to report as nearly as 
you could and as we ll, under the circumstances, 
‘ it the aid of short-hand faculty, what the 
President said ? 

I can say, in addition to that, that 
there are parts of this speech which were re- 
porte (Las he said them 

Question. rom present memory ? 

fuswer. From memory of the method 
which those notes were taken. 

Question. What parts can you so state? As 
to all that purports to be verbatimare you ready 

»to Swear! 


luswer. 


I cannot swear that it is the abso- 
lute language in all cases. I can swear that it 
is an accurate report. 

Question. What do you mean by an accurate 
report, and not an absolute report? 

Answer. I mean to say a report which gives 
the general form of each sentence as it was 
r two words 


liuswer. 


ultered, perhaps varying in one o 
oOcen ionally, 
Question. | asked you just now if you could 
say any more than that you intended to report 
as well as you could under the circumstances 
in which you were placed and without the aid 
of short-hand faculty ? 


fnsiver, | can say in addition to that, that 


there are portions of this which are reported || 


oc batim. 
Question. Now, | want youto tell me whether 
hat purports to be verbatim is, in your mem- 
ory and knowledge, accurately reported ? 

lt is accurately reported ; I should 
not say with absolute a curacy. 

Question. The whole % 

Answer. Yes, sir. 

Question. Now, in regard to the portion of 
the speech that you did not profess to report 
verbatim, what assurance have you that you 
did not omit some part of the speech? 

Answer. There are portions which are not 
viven with entire fullness; but the substance 
ses I intended to give. 
What assurance have you that 
some portions of the speech are not omitted 
entirely from your synoptical view? 

Answer. 


every sentence 


ali 


An ser. 


° ) 
and meaning in all ea 
(Juestion. 


uttered by the President, and I 
am confident that I did not fail to take notes 
of at least any paragraph of the report. 

Question. Any paragraph of the speech! 
‘That is to say, you are confident that nothing 
that would have been a paragraph after it was 
printed was left out by you? 

Answer. Yes, sir. 

Question, He did not speak in paragraphs, 
did he? 

Answer. Of course not. 

Question. You are sure you did not leave 
out what would be the whole of a paragraph ; 
did you leave out what would be half of a 
paragraph ? 

fnswer. I endeavored to state the substance 
of the President’s remarks on each subject 
which he took up. 

Question, That is the result; that you in- 
tended to state the substance of his remarks 
on each subje ‘ct that he took up? ? 

{n sqwecr. Yes, sir. 

Question. And yousu ipposed that you did so? 

inswer. Yes, si 

Question. am: was this synoptical report 
that you wrote out anything but your original 
notes that you wrote out that night? 
Condensed trom them. 

Condensed from your original 


Answer, 

Gu stion. 
notes? 

Answer. Yes, sir. 

Qu stion. Thatis to say, your original synop- 
tical view, as written down, was again reduced 
in a shorter compend by you that night? 

Answer. The part of the speech so reported, 

Question. And still you think that in this 
last analysis you had the whole of the Presi- 
dent's speec h? 

«lnswer. 


I was able to take notes of nearly 


| 


SUPPLEMENT TO 


Question. Now, can you pretend to say, sir, | 
that in re spect to any of that portion of your 
report it is presente ‘din a she ape in which any 
man should be judged as coming trom his own 
mouth ? 

Mr. Mi anager BUTLER. 
I object to the question. 

Mr. EVAR 1 S. Itisasatest of his accuracy. 

Mr. Manager BUTLER. You may ask him 
how accurate; I do not object to that; but 
whether he thinks the man should be judged 
upon it is not a proper question. 

Mr. EVARTS. I ask him if he professes 
to state in this yno tical portion of the printe od 
speech made by him it is so produced as to 
be properly judged as having come from the 
mouth of the speaker? 

The Wirness. I can only say that it gives, 
to the best of my belief, a fair report of what 
was seen. } 

In your estimate? | 
In my estimate. | 


Stop a moment. 


Que fion. 
An wer. 
Ou stion. 
Ans wer, 
Ou stion. 


And view? 
And belief. 

You spoke of a reporter John- 
son, who took part as | understand you, in this 
business ; what part did he take ? 

Answer. He also took notes of the speech. | 
Question. But independently from you ? 
Answer. Independently of me. 
Question. But the speech as printed in your | 
from your notes, not from his ? 
mm mine with the assistance of 


paper was made 

Answe r’. br 
his? 

Question. Then you brought his in also ? 

Answer. Yes, sir 

Question. You condensed and mingled the | 
reporter Johnson’s report and your own, and 
produced this printed result? 

Answer. 1 did. 

Question. What plan did Johnson proceed 
with in giving the drift or effect of the Presi- 
dent’s speech? Do you know? 

Answer. Johnson took as full notes as | 
possible. 

Question. As possible for him? | 

Answer. 


Question. How much of this report, or how 
much of this analysis or estimate of what the 
President said was made out of your notes and 
how much out of Johnson’s? 

Answer. The substance of the report was 
made from my notes, the main portion of it. 

Question. What as to the rest? 

Answer. Wher rever Mr. Johnson’s notes 
were fuller than mine I used them to correct 
mine. 

Question. Was that so in many instances? 
That was not so in a majority of 
instances. 

Question. But in a minority? 

Answer. 

Question. 


Answer. 


A considerable minority ? 
Answer. Considerable. 
Question. Did Johnson wyte long-hand, too? 
Answer. Yes. 
@uestion. What connection had Johnson | 
with you or the paper? 
Answer. He was the reporter of the paper. 
Question. Was there no phonographic re- 


porter to take down this speech? 1] 
| objected was, *‘ Was there a bandying of epl- 


Answer. glhere was none for our paper. | 
There were reporters present, I believe, for 
other papers, but I cannot swear to that of 
my own knowledge. 

Mr. EVARTS. 
Chiet Justicee—— 

Mr. Manager BUTLER. Wait fora moment. 
I have not yet got through with the witness. 

Mr. EVARTS. Go on, sir. 


Reéxamined by Mr. Manager But.er: | 
Question. You have been asked, Mr. Hud- 
son, about the crowd and about the manner in 
which you took the speech; were there con- 


We submit upon this, Mr. 


Answer. There were. 
Question. Were there considerable pauses | 


'by the President from step to step in his | 


I endeavored to state his meaning. || speech ? 


As full notes as possible for him || 
of the President’s speech. 1] 


In a minority. ] 
| 


' 





Answer. There were; and necessary pause 
Question. W hy ** necessary / . “aa 
Answer. Because of the interruptions of +h, 
crowd. ts 

Question. Was the crowd a noisy one? 

Answer. It was. 

Question. Were they bandying back a.) 
forth epithets with the President ? . 

Mr. EVARTS. We object to that. 7) 
question is what was said. f 

Mr. Manager BUTLER. 
question. I will repeat my question eliank , 
epithets were thrown back and forward bei, tween 
the President and the crowd. 

Mr. EVARTS and Mr. CURTIS. Weo) 
to the question. ‘The proper question is y 
was said. 

Mr . Manager BUTLER. That jis y, . 
question. wre 

Mr. EVARTS. The question as put is lead. 
ing and ¢ assuming a state of facts. It is asking 
if they bandied epithets. Nobody knows wha: 
‘*bandying’’ is, or what ‘‘ epithets’’ are. 

Mr. Manager BUTLER, (to the witness 
Do you know what bandying means, Mr, Wj. 
ness? Do you not know the meaning of tha 
word? 

Mr. CURTIS. I suppose our objection js 
first to be disposed of, Mr. Chief Justic: 

Mr. Manager BUTLER. I wanted to » 
whether, in the first place, 1 had got an int 
ligible English word. However, I withdraw 
the question. [A pause.] My proposition is 
this, sir; it is not to give langu: 1ze— 

Mr. EVARTS. There is no objection if J 
have withdrawn your question. 

Mr. Manager BUTLER. I have not. [ have 
only withdrawn the question as to the meaning 
of a word which one of the counsel for th 
President did not understand. I was about, 
sir, stating the question. In Lord George Gor- 
don’s case, when he was upon trial, as your 
honor will remember, the cries of the crowd 
were allowed to be put in evidence as cri 
though it was objected that they could not 
putin evidence. But that question — sely 
is not raised here because | am now up 
point, not of showing what was said, not nr 
peating language, but of showing what wa 

said and done by way of interruption. [am 
following the line of cross-examin: itio n wl 
was ope ned tome. It was asked what 
ruptions there were; whether there was a 


I do not adopt} it 


| crowd there; how far he was interrupted; how 


far he was disturbed. If the President stopped 
in the midst of a speech to put back an ep 
thet which was thrown to him from the crowd, 
and if the crowd was answering back and 
replying, if they were answering backward and 
forward, a man could very well write down in 
long-hand what he had just said. 

Mr. EVARTS. The witness stated that 
there were interruptions. 

Mr. Manager BUTLER. 
ing that up. 

Mr. EVARTS. 
your inquiry. 

Mr. Manager BUTLER. I asked the na- 
ture of them to know whether they would be 
likely to disturb a speaker and make him 


And I am follow: 


That is the only point of 


| pause. 





| apparently from those opposed to him in th 
siderable interruptions ? 1 


Mr. EVARTS. The question to which we 
thets backward and forward between the Pres: 
ident and the crowd ?”’ 

The CHIEF JUSTICE. The _ honorable 
Manager will be good enough to reduce his 
question to writing. 

Mr. Manager BUTLER. I will not stop to 
do it in that form; but I will put it in another 
shape. [To the witness.] What was said | by 
the crowd to the President, and what was sale 
by the President to the crowd? 

Answer. The President was frequently ia 
terrupted by cheers, by hisses, and by cries 


crowd. 

Mr. Manager BUTLER, (to the witness.) 
You have the right to refresh your memory by 
any memorandum which you have, or copy of 
memorandum made at the time. 


he 





empio) 
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aid by 


S said 


Nota copy. 
Yes, sir, any copy 


Mr. EVAR 
re Mas seer BU TLER. 


morandum which you know is a copy 


+ the time; and state, if you please, what 
if ¢ nithets passed, 
e witness, placing a newspaper before 
was a sbout to read therefrom. | 
VARTS. Wedo not reg ard the news 
ras a memorandum made at the time. 
‘fr. Manager BU TLER. He may refer 


EVARTS. Our objection is that it is 
+, memorandum. 

Mr. Manager BUTLER. We may as well 

: hat settled at once, if itis to be done. 

aman says, ‘*l wrote down the best I 

1d putit in type within four hours of that 

nd th know it was correct, for I examined 

x ‘nsist that on eve ry rule of law in every 

where any man ever practiced that is a 

randum by which the witness may refresh 

lectio 0. 

CHIEF JUSTICE. Do the counsel 

Pr esiden object to the proof of the 

«s of the original notes? 

Mr. ] 7 Ah , SS. 


withess is to speak by 


We do not on this question. 
his recollection if 
an; if he eannot he is allowed to refresh 

y the presence of a memorandum which he 

ade at the time. 

\ir. Manager BUTLER. a4 deny that to 
le of law. It may be by any memo- 
which was correct at es time to his 
lve. On this point Lam not without 

ity. In Starkie on Lividence is a refer 
‘a Case in 2 Adolphus and Ellis, 210, 
was said: 

‘Tn many eases, such as where an agent has been 
| to make a plan or map and has lost the 

f actual admeasurement, all he ean state is 
plan or map is correct, and has been con- 
from materials which he knew at the time 

He has then a right to use the map or plan 

which he made afterward, having lost his field- 
, to refresh his memory, saying he knew 
be true. If the witness puts down 
‘cries at the time and these interruptions 
id these epithets, and he is willing to state 
iat he knows them to be true, because he 
pied them off from his original notes, which 

has not now, he has a right to refresh his 
mory by that copy. I read again from 


Stor 
ial 


to 


“If the witness be correct in that which he posi- 
ely states from present recollection, ni umely, that 
prior time he hi - «a perfect recollection, aoe 
wing that recollection, truly stated it in the do 
ment produced in writi oe, though its contents ave 
thus but mediately proved, must be true.”’ 

Mr. EVARTS. If he presently recollects. 

= . Manager BUTLER. ‘The question now 
zupon his using that memorandum to refresh 
ie recollection. W e cannot be drawn from 
the point. 

lhe CHIEF JUSTICE. The honorable 
Manager will please reduce his question to 
writing, 

Mr. Manager BUTLER, having reduced the 
question to writing, read it as follows: 

(Juestion, I desire to refresh your recollection from 
iny memorandum made by you at or near the time 
i 1 you have, which you know to be correet, and 
from that state what was said by the crowd to the 
President and what he said to the crowd? 


Mr. EVARTS. That question I do not 

object to. 
Mr. Manager BUTLER, (to the witness. ) 
Look at the memorandum and go on. 
Me. EVARTS. That is not amemorandum ; 
sa new spaper r. 

The CHIEF JUSTICE, (to the witness.) 
Is ae & memorandum made by you at the 
ume 7 

The Wityess. This is a copy of a memo- 
randum made by me at the time. 

Che CHIEF JUSTICE. Are the notes from 
os . you made that memorandum lost ? 

Witness. They are. 

Phe CHIEF JUSTICE. You may look at 


‘unless there is some objection on the part 
of some Senator. 


Mr. JOHNSON. M 





THE 


r. Chief Justice, I do || The witness will look at the memoran 


CONGRESSIONAL 


not understand the question asked by the 


Manag 
Mr. Re r BUTLER. I do not under 


stand the counsel for the President as ob 


Mr. JOHNSON. Iam not objecting at all; 
I only want to know what the ques n 1s. 
The CHIEF JUSTICE. It is inguired on 


+} t | MI ; ed ‘ ‘ 
the part of the Managers what interruptions 





there were, and the witness is requested t 
’ ’ ‘ ) ) . + 
LOOK al norandum made ;: { { \ 
: ; 
order to 1 1 his memo O L 
orant lum he sno copy. but he ide on 
the time, and it is lost Lhe ¢ f Justice 
} > a Pe #4) } , 
rules that he is entitled to look ata paper 
which he KNOWS to be a true < DV O1 Loa 
; ; 
orandum. It there is any « 1 to 
rulin i will be } to the S ute 
Mr B ULI iv LO I y 
Go on beginning the 0 
; 
~The vith a n paper befor 
+ 45 ] ) 
him. nterruption of the | lent 
by the crowd occurred on his referrin ) 
7 tT» 1 
Mr. EVARTS. Mr. ¢ f J e un 
; “— ; - , 
derstand the ruling oi t ( irt, tO W ‘h ol 
¥ } + ) , 
Cou! we ivi Luae bu W l lowed 
y refresh himself by looking ata men indum 
made at the time, which th 1 ynsidered 
. ) 
equivalent to, and thereupon ite from h 
memory, thus refreshed, what occurred. He 


must swear from memory refreshed by th 
memorandum, and not by reading the memo 
randum. 

Mr. Manager BUTLE 
memorandum to refresh 
testify. 


Mr. EV ARIS. Yes, sir; but not to read 
l 


| he C 
Look at 

Mr. M; 
if you pl 

lhe Witness. ‘The first interruption of the 
President occurred wh ( 
name of General Grant. He said that a large 
number in the crowd desired to see General 
Grant, and to hear what he had to say, where- 
upon there were three cheers given for General 


1} +] ; { 
aha wuen tesully. 


Bl TL KR. You may read it 





Grant. The President went on, and the next 
interruption occurred when he ke of his 
visit, and alluded to the name of Stephen A. 
Douglas, at which there werecheers. ‘Thenext 
serious interruption occurred at the time thatthe 
President used this language ‘Iw placed 


+ 


upon that ticket,’’ the ticket for the Presiden yy; 
‘with a distinguished citizen now no more;”’ 
wh reupon the re were cries, ‘‘It’s a pity:” 

‘Too bad; nfortunate.”’ rhe P lent 
proceeded to say, ° ‘Yes, | know there are some 
who say ‘‘unfortunate.’’ 

Mr. EVARTS and Mr. CURTIS. 
not do. 

Mr. Manager BUTLER. 
done by the crowd? 

he Witness, (consulting t 
The President went on to say thatit was unfor 
tun ate for some that Gor 
deals in justice. and a re were then cheers. 

Mr. EVARTS. Mr. canies J istice, the point 
made by the learned Manager was this, that 
in following his examination of this witnes 
in order to prove that he had times and chanes 
to write out in long-hand what the President 
had said, he could show that there were in 
terruptions of space. That is the whole matter 
as I understand it, and now he is reading the 
President’s speech, which is not yet inevidence, 
nor permitted to be given in evidence, as a part 
of the question whether there were interrup- 
tions or not to allow him to write it out. 

Mr. Manager BUTLER. He is, I under- 
stand, not giving the President’s speech, ut 
giving such portious only as show where 
the interruptions come in, becaus 
skipped long passages. 
pare these interrupti ns with that wl wy he 
» how h time 
to take verbatim certain ‘polnene 


J 


he is 
he has 
Now, when we com- 


took accurately, we shi: 


We go on unless stopped. 
The CHIEF JUSI ICE, (to the witness. 


lum, and | 


GLOBE. 103 


then testify as well as he can fro 


1 . 
recohecuon, 


Mr. Manag BUTLER witness 
Go on r, trom W you | ou 

'] \ NI . ihe next interruption oc 
curred whe the Presi lent remarke d that if 








| n 
l being when the Presid 1 or that, 
O hat | aid, 

7 ' ‘ 

Mr. Mar r BUTLER 2 | your pa 
aon | pi I ques n, and it w Xpressly 

| there was no ol ye yn to it, What did 

' : 

{ Pre len Ly » the crowd and what did 
ae cesar Dp +97? hat 

e ¢ WW ly to Ul L i t nat Was 
not objected to, but it wa ud, ** Thatis whht 
we want [ put LW id the writing 

} } } 

Son the de c, LOA I wan Lhe ¢ yrwd said 
to the President and what the IP: lent said 

1 ’ r 
Oo the crowd. ibat was not ovjected to. | lo 
ihe witness Go on, su 

' ’ 
The Witnt \\ ve remark was ma 


i 

ive thi ( I for se Ci Trt $s ol nl 
ted State he President wen l came 
here as | was passing al \ h een 
called upon for the purpose of exchanging 
Views and certalning \ ld’ 

The CHIEF JUSTICI Man r, do 
W n it [ i | th t th 5 W l ) 1d th 
peech? 

"Mr. Manager BUTLER. 2 ! not 

A 1 I U I it ‘ ] l 
I id bn l Sp *h | l nl VW para 
graphs, whole pages of it a only 
here the interruptions con | ‘lo the wit 
ness.}| Now just read the last words before 
the interruptions come in ipl vhich 
will bring « ut all we wat md th Willi SAaVG 
all trouble 


Che Win ness. When the President re- 


marked that he came her« the purpose of 
ascertaini if he could, who w wrong and 
respons he « d said You are,’ and 
there were long. co nued ¢ Che Presiden 
inquired, ears the peech, who could place 
his fi ser upon: ict of the Pre nt’s devi 
ling trom if whi reupon t re were cheers 
and counter-cries of “New Orleans long 


continued; and that cry was rep ul vd, fre 
President 


quently bre aking the sentenct ol the 
into clauses, and at the close of each sentence 
it was of some leneth. At the same time there 
were cries, ‘* Why don’t you hang Jeff. Davis?”’ 
The President responded, ** Hang Jett. Davis! 
Chen there were shouts and cries of ** Down with 
him,’’ and there were other cries of ‘* Hang 
Wendell Phillips.’’ The Presidentasked,‘** Why 
; iang him?’’ ‘Lhere were answers 
eu, ** Give BS OR Spponane) ?? The Presi 
dent went on to ask: ** Llaven’t you got the 
court! Haven't you got the Attorney (ren- 
eral? Who is your Chief Justice, who has r 
fused to sit on his trial ?’’ Lie was then inter 
1 eroans an l cheers. ’ He went on 
to speak of calling upon Congress, ‘‘ that is 
trying to break up the Government”’ 
Mr. Manager BUTLER, (to the witness. ) 
l, , State whal ik place then ? 
(he Witness. When he said, ** 1 called 
upon your Congress, that is trying to break up 
the Government’ there were cries ol ** A lie 
from the crowd, hisses, and voices cried ** Don’t 


vet mad,’’ and the President respouded ‘* 1 am 
not mad.’’ ‘There were then hisses. Alter a 
sentence or two there were three more cheers 


riven for Congress. ‘Then alter another sen- 
tence voices cried >> I low avout M OS5es ( 

Question. What next? 

Answer. The next interruption I find noted 
here— 
Mr. EVARTS. That is not what you are to 
testify to; not what you find there, but what 
you remember. 
" Mr. Manager BUTLER. The « 
whether after seeing it you can re 
to tell it to us? 

Answer. The next interruption, I remember, 
was a cry of ** Yes,’’ when the President in- 
juired ** Will you hear me.”’ These cries were 


jue stion is 
member 1t 











neq erent cee = reene Nee mae 


LOd 


taken up and were repeated sometimes for 
several minutes. ‘There was all this time great 
confusion, cheers by the friends of the President, 
and counter-cries by those apparently opposed 
to him. ‘The President repeated his question 
asking if the people would hear him for his cause 
and for the Constitution of his country, and 
there were again cries ‘* Yes, yes,’’ ** Go on.”’ 
Hfe proceeded in the next sentence to inquire 
whether in any circumstances he ever violated 
the Constitution of the country, to which there 
were cries In response of ‘* Never, never,’’ and 
counter-cries, ‘The interruptions continued. 
When Mr. Seward’s name was mentioned there 
was a voice ‘* God bless him,’’ and cheers for 
Mr. Seward. 
Seward before the people, show them his gap- 
ing wounds and bloody garments and ask who 
was the traitor. There were cries of ‘‘ Thad. 
Stevens,’ when the President asked ‘ Why 
don’t you hang Thad. Stevens and Wendell 
Phillips?’ and there were cheers and hisses. 
The President proceeded to say that, having 
fought traitors at the South, he would fight 
them at the North, when there were cheers and 
and there were also cries. when the 
President said that he would do this with the 
help of the people, ‘We won’t give it.’ 
The interruptions continued in the shape of 
cheers and hisses and cries of the same sort 
throughout the speech. 

Question. Were those cries and cheers and 
hisses continued so as to make the interruption 
go on for some time? 

Answer. Frequently for several minutes. 

Question. In that time would you be enabled 
to get up with him and get your report out? 

Answer. | was able to make during most 


hisses, 


of these a verbatim report of what the Presi- || 
| Question. Were you employed in Septem- 


dent said. 


Ite-cross-examined by Mr. Evarrs : 

(uestion. You made a memorandum at the 
time of these interruptions ? 

Answer. I did. 

(Juestion. Of these cries and hisses? 

Answer, I did. 


you could catch up with reporting the Presi- 
dent's speech, could you? 
Answer. Yes, sir. 


(uestion. Now, sir, have you not in every || 


statement that you have made of these inter- 
ruptions read from that newspaper 
you? 

Answer. P have read from the newspaper 
some, I think that every one was in the news- 
paper, 

Question. Are you not quite sure of it? 

Answer. I will not be positive. 

Question. Not positive but that you remem- 
ber some that are not in the newspaper? 

Answer. Possibly. 

Question. Have you forgotten any that were 
in the newspaper ? 

Answer. No. I have not given all that 
occurred in the newspaper. 

Question. Without that newspaper, do you 
recollect any of those interruptions ? 

Answer. 1 do. 

Question. All of them? 

Answer. I should not be able to give all of 
them without the aid of the memorandum. 

Question. Did you not make a full report 
of these interruptions on your notes? 

Answer. 1 did. 

QWuestion. Of all that the crowd said ? 

Answer. Not of all that they said. 

Question. Why not of all that they said? 

Answer. Of all that I was able to catch. 

Question. All that you could put down? 

Answer. Yes. 

QWuestion. You got all that you could put 
down, and you left out some of what they said 
because you had not time to put it down; and 
yet you were catching up with the President? 

Answer. I gave my first attention to report- 
ing the President. Whatever time I had for 
putting down cries besides that I did so. 

By Mr, Senator Grimes: 

Q@uestion. I desire the witness to specify 


He said that he would bring Mr. | 


before 


SUPPLEMENT TO 


| the particular part of the report, as published, 
which was supplied by the reporter Johnson ? 

Answer. It is impossible for me to do that at 
this time. 

Mr. Manager BUTLER. If the Senator 
will allow me, I will ask the witness whether 
any special part of the report itself was sup- 
plied by Johnson or whether it was only cor- 
rected by Johnson's notes? 

The Wirness. The report was made out 
from my notes, corrected by Mr. Johnson's 
notes. I cannot say whether there were entire 
sentences from Mr. Johnson’s notes or not. 

by Mr. Manager Burien: 


Question. 1 will ask you whether there can | 


be such practice in reporting as to enable a 
person by long-hand to make out a substantially 
accurate report? 

Mr. EVARTS. To that we object. You 
ean ask whether this witness by his practice 
can do it, not whether other people can do it. 


Mr. Manager BUTLER, (to the witness. ) 


Have you had such practice? 

Answer. I have had considerable practice in 
reporting in this way, and can make out a sub- 
stantially accurate report. 

[ The witness, at the request of the honorable 
Manager, put his initials on the newspaper to 
which he had referred, the Cleveland Leader 
of September 4, 1866. ] 


DanireL C. McEwen sworn and examined. 
By Mr. Manager Bur_er: 


Answer. Short-hand writer. 

Question. How long has that been your pro- 
fession? 

Answer. For about four or five years, [should 
judge. 


| Question. What is your profession? 
| 
| 


| ber, 1866, in reporting for any paper? 
| Answer. I was. 
| Question. What paper? 

| Answer, The New York World. 


| and the presidential party when they went to 


} 
] Question. Did you accompany Mr. Johnson 


, j || lay the corner-stone of a monument in honor 
(uestion. And while you were doing that | 


of Mr. Douglas? 
Answer. 1 did. 


| 
| Question. Where did you join the party? 


Answer. 


I joined the party at West Point, 
New York. 


Question. low long did you continue with | 


the party? 


|| Answer. I continued with them till they ar- 


rived at Cincinnati, on their return, 
| Question. Did you go professionally as a 
reporter? 

Answer. I did. 

Question. Had you accommodation in the 
train as such? 

Answer. I had. 
| Question. The entrée of the President's car? 
| Answer. I had. 


|| Question. Were you at Cleveland? 


| Answer. I was. 
'| Question. Did you make a report of his 
speech at Cleveland from the balcony ? 
|| Answer. I did. 
|| Question. How, phonographically or steno- 
graphically? 
Answer. Stenographically. 
Question. Have you your notes? 
Answer. I have. 
Question. Here? 
|| Answer. Yes, sir. 
'| Question. Produce them. [The witness 
produced a memorandum-book.| Have you, 


| 
|| have been here? 
|| Answer. I have. 

Question, (exhibiting a manuscript to the 
witness.) Is that the copy of them? 

Answer. It appears to be. 


notes ? 
Answer. It is. 


Question. How accurate a report of the | 


|! speech is your notes ? 
'| Answer. My notes are, I consider, very ac- 
|| curate so far as I took them. Some few sen- 


tences in the speech were interrupted by 
fusion in the crowd, which I have indicat, dis 
making the transcript, and the parts abot 
which I am uncertain I inclose in brackets 
Question. Where you have not inclosed ‘. 
brackets, how is the transcript? 
Answer. Correct. 
Question. Was your report published? 
Answer. Icannot say. I took notes of tho 
speech, but owing to the lateness of the ho 
it was eleven o’clock or after—it was im] 
ble for me to write out a report of the speech 
and send it to the paper which I represented 
Therefore I went to the telegraph office after 
the speech was givenand dictated some of my 
notes to other reporters and correspondents 
and we made a report which we gave to the 
agent of the Associated Press, Mr. Gobright, 
Question. Did the agent of the Associated 
Press accompany the presidential party for 
a purpose? , 
Answer. Yes, sir. 
Question. Was it his business and duty to 


On- 


ir 


OSs} 


| forward reports of speeches ? 





Question. Is that an accurate copy of your || 








Answer. I supposed it to be. 

Question. Did you so deal with him ? 
Answer. 1 did. 

Question. Have you put down the cheers 


|| and interruptions of the crowd or any portion 
| of them? 


Answer. I have put downa portion of them, 
It was impossible to take them all. 

Question. State whether there was a good 
deal of confusion and noise there ? 

Answer. There was a great deal of it. 

Question. Exhibition of ill-feeling and tem. 
per? 

Answer. I thought there was. 

Question. On the part of the crowd? 

Answer. On the part of the crowd. 

Question. How on the part of the Presi- 
dent? 

Answer. Te seemed a little excited. 

Question. Do you remember anything said 
there to him by the crowd about keeping his 
dignity ? 

Answer. I have not it in my notes. 

Question. Do you remember it? 

Answer. I do not remember it from hearing. 

Question. Was anything said about not get- 
ting mad? 

Answer. Yes, sir. 

Question. Did the crowd caution him not to 
get mad? 

Answer. The words used were, ‘‘ Don’t get 
mad, Andy.’’ 

Question. Was he then speaking in consider- 
able excitement or otherwise? Did he appear 
considerably excited at that moment when they 
told him not to get mad? 

Mr. EVARTS. That is notany part of the 


'| present inquiry, which is to verify these notey 
|| to see whether they shall be in evidence or not. 


Mr. Manager BUTLER. IL understand; but 
I want to get as much as I can from memory 
and as much asI can from notes, and both 
together will make a perfect transcript of the 
scene. 

Mr. EVARTS. But the present inquiry, I 
understand, is a verification of notes. When- 
ever that is abandoned and you go by memory 
let us know it. 

Mr. Manager BUTLER. The allegation 's 
that it was a scandalous and disgraceful scene. 
The difference between us is that the counsel 
for the President claim the freedom of speech 
and we claim the decency of speech. We are 


|| now trying to show the indecency of the occa 
at my request, copied out those notes since you | 


sion. That is the point between us, and the 
surroundings are as much part of the occasion 
as what was said. 

Mr. EVARTS. I understand you regard 
the freedom of speech in this country to be 
limited to the right of speaking properly and 
discreetly, 


Mr. Manager BUTLER. Oh, no. I regard 


| freedom of speech in this country the freedom 


| 
| 


to say anything by a private citizen in a decent 
manner. . 
Mr. EVARTS. That is the same thing. 
Mr. Manager BUTLER. Ob no. 
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Mr. EVARTS. And who is the judge of the 
jecency * —_— ra : 
Mr. Manager BUT LER. The court before 
«hom the man is tried for breaking the laws of 
“Mr, EVARTS. Did you ever hear of a man 
, tried for freedom of speech in this coun- 
“Mr. Manager BUTLER. No; but I have 
» two or three women tried; I never heard 
4 man being tried for it before. [Laugh 
(To the witness.] I was asking you 
-hether there was considerable excitement in 
manner of the President atthe time he was 
tioned by the crowd not to get mad? 
Answer. [was not standing where I could 
» the President. I did not notice his man- 
er; L only heard his tone of voice. 
Question. Judging from what you saw and 
eard ? 
tnswer. I did not see the President. 
stion. What you heard? 
Answer. He seemed excited; I do not know 
hat his manner is from personal acquaintance 
when he is angry. 
Mr. Manager BUTLER, (to the counsel for 
respondent.) The witness is yours, gen- 
tlemen. 
Mr. EVARTS. Do you propose to offer this 
report of the speech ? 
Mr. Manager BUTLER. I do. 
Mr. EVARTS. Very well; then I will cross- 
examine the witness. 





Cross-examined by Mr. Evarts: 

Question. Did you report the whole of the 
President’s speech? 

No, sir. The hour was late and I 
shortly before the close; I do not know 
how long before he closed his speech. 

Question. So your report does not profess 

) be of the whole of the speech ? 

Answer. No, sir. 

Question. From the time that he commenced 
| the point at which you left off did you 
report the whole of his speech? 

Answer. No, sir. Certain sentences were 
broken off by the interruptions of the crowd, as 
| before stated. 

Question. But aside from the interruptions, 
lid you continue through the whole tenor of 
speech till the point at which you left? 

Answer. I did. 

Question. Did you make a report of it word 
for word as you supposed ? 

Answer. Yes, sir; as I 
speech, 

Question. And did you attempt to include, 
word for word, the interruptions of the assem- 


blage ? 


trswer. 


understood the 


Answer. I did. I took what appeared to be 


the principal exclamations of the crowd; I 
could not hear all of them. 

Question. When did you make the copy or 
transcript that you produce here? 

Answer. 1 made that about two weeks since, 
after I was summoned before the Managers of 
the impeachment, and gave evidence concern- 
ing the speech there. 


(uestion. Can you be as accurate or as con- | 


ident in a transcript made after a lapse of two 
years as if it had been made presently, when 
the speech was fresh? 
Answer, I generally find that when a speech 
‘fresh in my mind I read the notes with more 
adiness than when they become old; but as 
to the accuracy of the report I think I can 
inake as accurate a transcript of the notes now 
as at that time. 
_ Question, When you transcribe after the 
lapse of time you have nothing to help you 
except the figures that are before you in your 


notes ? 


Answer, That is all, with me. 

Question. Are you not aware that in phono- 
graphie reporting there is frequent obscurity 
in the haste and brevity of the notation? 

Answer. There sometimes is. 

By Mr. Manager Butier: 

Question. I observe that the counsel on 
‘he other side asked for the politics of the 





THE CONGRESSIONAL GLOBE. 


Leader. 
W orld? 
Answer. I have understood them to be Dem- 


ocratic, 


May I ask you for the polities of the 


Evererr D. Stark sworn and examined. 
By Mr. Manager Burier: 

Question. What is your profession ? 

i law now. 


“actice 


Ansur T's | ] 
11 


Question. What was your profession in Sep- 
tember, L866? 

Ansiver. I practiced law then. 

Question. Where? 

Answer. In Cleveland. I 
formerly a sh« 


or less of it ne 


may say I was 
rt-hand reporter, and do more 
»w in law business. 

Question. Did you report the speech of An- 
drew Johnson. President of the United States, 
trom the baleony of the Cleveland Hotel on 
the night of the 3d of September, 1866? 

Answer. Yes, sir. 

Q@uestion. lor what paper? 

Answer. For the Cleveland Herald. 

Did you take it in short-hand? 


I did. 


Question. 

Answer. 

Question. 
published ? 

Answer. 

Question. 
by you? 


It was. 
Was it published as written out 


Answer. Yes, sir. 

Question. Have you your short-hand notes? 

Answer. I have not. 

Question. Are they in existence ? 

Answer. I suppose not. I paid no attention 
to them. I suppose they were thrown in the 
chip-basket. 


Question. Did you ever compare the printed 


speech in the Herald with your notes for any 
purpose, or with the manuscript? 

Answer. I did with the manuscript that 
night. 
that were furnished with the copy as I took it 
from the original notes. 

Question. How did it compare ? 

Answer. It was the same. 

Question. Were the slips of proofs the same 
as the paper published the next day? 

Answer. Just the same with such typograph- 
ical corrections as were made there. 

Question. Have you a copy of the paper? 

Answer. I have. 

Question. Will you produce it? [The wit- 
ness produced a copy of the Cleveland Herald 
of September 4, 1866.] Can you now 
whether this is a substantially accurate report 
in this paper of what Andrew Johnson said 
the night before? 
| Answer. Yes, sir; it is generally. There 

are some portions there that were cut down, 
| and I can point out just where those places are. 
| Question. By being ‘* cut down’’do you mean 
the substance given instead of the words? 

Answer. Yes, sir. 

Question. Doesit appear in the report which 
are substantial and which are the verbatim 
parts? 

Answer. Not to any other person than my- 
self, as I can tell from my recollection. 

Question. Can you point out that which is 
substantial, and that which is accurate in the 
report? 


state 


The Witness. Do you wish me to go over 


the whole speech for that purpose? 

Mr. Manager BUTLER. 1 will for the pres- 
ent confine myself to such portions as are inthe 
articles. 


If my learned friends want you to go 
| over the rest they will ask you. 

The Witness. Commencing a little before 
where the specification in the articles of im- 
peachment begins, I can read just what Mr. 
Johnson said at that point. 

1 Question. Do so. 
| Answer, (reading.) ‘* Where is the man ky- 
ing, or the woman, in the community, that 

I have wronged, or where is the person that 
| can place their finger upon one single hair- 
breadth of deviation from one single pledge I 
| have made, or one single violation of the Con- 

stitution of the country? What tongue does 


} . a% 6 ‘ > 
|| he speak? What religion does he profess? 


Was it written out by you and | 


That is, | compared the slips of proofs | 


LOS 


Let him come forward and place his finger 
upon one pledge I have violated.’’ There 
there was some interruption by the crowd, and 
various remarks were made, of which I have 
noted one, because only one did Mr. Johnson 
pay any attention to, and that was a voice that 
cried ‘* Hang Jeff. Davis.’ Che President 
said, ‘* Hang Jeff. Davis? Hang Jeff. Davis? 
Why don’t you?’ There was then some ap- 
plause and interruption, and he repeated ‘* Why 
don’t you?’ and there ain applause 
and interruption; and the President went on, 
‘* Have not you got the court? 


rot the court.’’ 


Was ag 


Have not you 
repeating it twice. * Have 
not you got the Attorney General? Who is 
your Chief Justice—and that refused to sit upon 
the trial?’ There was then interruption and 
applause, and he went on t ’ [ am not 
the prosecuting attorney; I am not the jury; 
but I will tell you what I did do: I called 
upon your Congress that is trying to break up 
the Government’’—— At that point there 
was interruption and confusion, and there 
may have been words there uttered by the 
President that I did not hear, but I think not. 
‘* Yes, did your Congress order hanging Jeff. 
Davis?’’ and then there was confusion and 
applause. And then the President went on 
to say, ‘* But let prejudices pass,’’ and so on. 

Question. Will you now come toward the 
conclusion of the other point mentioned in the 
specifications, and state whether you reported 
that accurately ? 

Answer. Commencing a little before where 
the specification is of the speech he said: ‘‘In 
bidding you farewell here to-night, | would 
ask you with all the pains Congress has taken 
to calumniate and malign me, what has Con- 
gressdone? Has it done anything to restore 
the Union ofthe States? But, onthe contrary, 
has it not done everything to prevent it? And 
because I stand now asI did when the rebellion 
commenced | have been denounced as a traitor. 
My countrymen, here to-night, who has suffered 
more than 1?) Who has run risk ? 
Who has borne more than I? but Congress, 
factious, domineering, tyrannical Congress, 
has undertaken to poison the minds of the 
American people and create a feeling against 
me’’—so far Mr. Johnson's words, and | con- 
cluded the sentence here in this fashion—** in 


U Say: 


greater 


consequence of the mauner in which [| have 


distributed the public patronage.’’ These 
were not Mr. Johnson’s words, but contained 
in & summary way the reasons that he gave 
just at that point for his action. 

Mr. EVARTS, (to the Managers.) Do you 
propose to offer this report of the Cleveland 
speech also? 

Mr. Manager BUTLER. I propose to read 
one and offer all, so that the President may 
have the privilege of collating them in order 
to have no injustice done him as to what he 
said. 

Mr. EVARTS. We do not claim any priv- 
ileges of that kind; on the contrary, we pro- 
pose to object to all of them that they are not 
properly proved. 

Mr. Manager BUTLER. Certainly. I ob- 
served that the President objected in his an- 
swer that we did not put in all he said, and I 
mean to do the best I can in that regard now. 

Mr. EVARTS. That is exactly what we 
desire, if anything is to comein. Now, | will 
proceed with the witness. 


Cross-examined by Mr. Evarrs: 
Question. You have a newspaper report 
here? 

Answer. I have. 

Question. And that is all you have? 

Answer. That is all the memorandum I have. 

Question. The only memorandum is the 
newspaper report? 

Answer. The newspaper report. 

Question. What is the date of the news- 
paper? 

Answer. September 4, 1866. 

Question. Did you make a stenographic 
report of the whole of the President’s speech ? 

Answer. I did with one exception. 
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Question. What exception is that? 

Answer. It was a part of what he said about 
the Freedmen’s Bureau. Somewhere about 
the commencement of, I should say, the latter 
half of his speech by time, he went somewhat 
into details and figures which I omitted to take 
down 

Question. Did you write out your notes in 
full? 

Answer. No, sir. 

Question. You never did that? 

Answer. | never did that. 

Question. And you have not now either the 
notes or any transcript of them? 

Answer. Only this. 

Question. You have got anewspaper; I un- 
derstand that. Now, did you prepare for the 





7 


newspaper the report that is there contained? | 


I did. 


Answer. 


Question. And you prepared it on the plan of | 


some part verbatim and some part condensed? 

Answer. Yes, sir. 

Question. What was your rule of condensa- 
tion and the motive of it. 

Answer. 1 had no definite rule that I can 
give. The reason why I left out a part of what 
he said of the Freedmen’s Bureau was—— 

Question. That was not condensed at all, 
was it? 

Answer, That part was not taken. 
did take was somewhat condensed. 

Question. Tam only asking about what you 
did take, not what you did not take. What was 
your rule inrespect to what you put verbatim 
into your report and what you condensed ? 
liow did you determine which parts you would 
; treat in one way or the other? 

Answer. Well, sir, perhaps I was influenced 
somewhat by what I considered would be a 
little more spicy or entertaining to the reader. 

Question. In which interest, that of the Pres- 
ident or his opponents ? 

Answer. Well, I do not know that. 

Question. Which side were you on? 

Answer. I was opposed to the President. 

Question. But you do not know which you 
thought the interest was you selected the spicy 
part for? 

Answer. I was very careful of those parts 
that oecasioned considerahle excitement or 
interest in the crowd, in his hearers, to take 
them down carefully, as he said them. 

Question. The parts that the crowd were 
most interested in you thought you would take 
down carefully ? 

Answer. With more particularity. 

Question. And the parts thatthey were inter- 
ested in, as you observed, were those that they 
i made the most outery about? Was it not so? 
; Answer. Yes, sir; partially so. 


th RE TP Be. 


That I | 





3 Question. That was your judgment and | 


guide? 
Answer. Considerably. 

, Question. Now, in regard to the condensed 
= part of your report, are you able to say that 
i there is a single expression in that portion of 
your report which was used by the bresident, 
so that the words as they came from his mouth 

were there set down? 

Answer. No, sir; I think it is not the case 
in those particular points that I condensed. | 
did so by the use, in some part, of my own 
words. 


(Juestion. Aud for compression of space, did | 


you not? 

Answer. Yes, sir; primarily. 

Question. Was not your rule for condensa- 
tion partly when you had got tired of writing 


out? 


Question. Not at all? 


SUPPLEMENT TO 


Mr. Manager BUTLER, (to the witness. ) 
Mark it with your initials and leave it on the 
table. [The witness marked with his initials 
‘*E. D. S."’ the copy of the Cleveland Herald 
referred to by him.} I forgot to ask you what 
are the politics of the Herald. 

The Wrirness. It was at that time what we 
called ‘* Johnson Republican.’’ Some called 
it ** Post Office Republican.’’ The editor of 
the Herald had the post office at that time. 

Mr. Manager BUTLER. I propose now, 
sir, to offer as the foundation, as the one upon 


! 


| 


which I rely, the Leader's report as sworn to | 


by Mr. Hudson, the first witness as to this 
speech. 

Mr. EVARTS. That we object to; and the 
grounds of objection, made manifest doubtless 


to the observation of the Chief Justice and the | 
Senators, are greatly enhanced when I find that || 


the managers are in possession of the original 
minutes of a short-hand reporter of the whole 
speech and his transcript made therefrom and 
sworn to by him. We submit that to substitute 
for this evidence of the whole speech, upon 
this mode of authentication, the statement of 
Mr. Hudson upon the plan and theory as testi- 
fied to by him, is contrary to the first princi- 
ples of justice in evidence. He has not said 
how much is his and how much is the reporter 
Johnson's, and it is in considerable part con- 
densed, a statement of ‘* drift,’’ 


| by circumstances, not of the President's utter- 


ance. ‘The same objection will be made if this 
second or Cleveland Herald report is pre- 
sented. 

Mr. Manager BUTLER. 
to argue the question. 
ing any other case for substantive words, 
would not this be a sufficient proof? I do not 
yropose to withdraw the other report of Mr. 
McEwen. I propose to put it in, subject to 


I do not propose 
Suppose we were try- 


| comment, to be read if these gentlemen desire 


it read, and the other report, so that we may 
have all three reports: the Post office report, 
the Republican report, and the Democratic 
report. A natural leaning makes me lean to 
this particular report as the one which I mean 
shall be the standard report, because it is sworn 


| to expressly by the party as having been writ- 


ten down by himself, published by himself, and 


| corrected by himself, and I am only surprised 
| that there should be objection to it. 


Mr. EVARTS. Nothing can better mani- 
fest, Mr. Chief Justice, the soundness of our 
objection than the statement of the Manager. 
He selects by preference a report made by and 
through the agency of political hostility, and 
on the plan of condensation, and on the method 
of sr emaias another man’s notes, the amount 
and quality relatively not being discerned, in- 
stead of a sworn report by a phonographer 
who took every word and brings his original 


notes transcribed and brings his transcrip- | 


|| August, and that went out. 


determined | 





do not know. I have offered this report—wh 
Because this is the fullest complete repy 
The reason why I did not rely upon Mr. F * 
Iiwen's report is that he testified on the « aa ‘ 
that he got tired and went away and did no: ». 
port the whole speech; but this isa report 
the whole speech, and the only report Which 
purports to bea reportofthe whole sp. ech. M; 
Stark’s report, as hesays, left outa portion, My 
McEwen expressly swear she left outa portion 
Hence I cannot put them in, or if [ offered 
to do so I should be met with the objectio; 
‘*You do not put in the whole speech.”’ | qd, 
choose the report which the witness swears js 
a complete report of the speech except so far 
as he synopsized ; and then, so far as the other 
two reports go, [ bring them in here to correc 
it, so that the President shall take no detri. 
ment. Oh, how he stickles now for exactyess! 
The President was willing that Mr. Moore 
should make a speech for him on the 18th of 
Now, then, here 


¢t 


On 


¢ 
( 


| are three reports, representing the three yp. 


fortunate divisions of opinion on this question; 
and we offer them all to the counsel. We gay 
which we prefer, and then he almost berates 
us, as much as his courtesy will allow him to 
do, because we choose our friends, and | am 
glad to say not his. The question is not of 
competency but of weight of evidence, and has 
simply been argued so. [Mr. Evarrs rose. | 
J ask that there may be a decision. [ think 
I have the close sometimes, sir. 

Mr. EVARTS. Not on our objection. 

Mr. Manager BUTLER. I beg your par. 
don; itis on my offer. 

Mr. EVARIUS. Our objection. 

Mr. Manager BUTLER. No; my offer, 

The CHIEF JUSTICE. Do the counsel 
desire to be heard further ? 

Mr. Manager BUTLER. Does not the pre- 
siding oflicer think we have the close ? 

The CHILE JUSTICE. The counsel for 
the respondent have not exhausted their hour, 


Mr. Manager BUTLER. Have we got to 


|| keep on in order to get the close until we oc 
| cupy our whole hour ? 


tion and swears to their accuracy; and here | 


deliberately, in the face of this testimony as 
to what was said, thus authentically taken 


} and authentically preserved and brought into 


court to be verified, the honorable Manager 


|| proposes to present, as of the speech in its pro- 


duction, the notes framed and published in the 
motive, and with the feeling and under the in- 
fluence and in the method, that has been 
stated. We object to it as evidence of the 
words ponee- 


Mr. Manager BUTLER. If, Mr. President 


_and Senators, I had not lived too long in this 


Answer. One reason was it was getting on | 


es inswer. No, sir. 
‘ 
f 


t Ss 

ie between three and four o’clock, and I was 
ia } lirected to cut down toward the last, and I did |) 
‘ : so more toward the last than I did in the 
BRP: earlier parts of the speech. 

(uestion. In order to be ready for the press? 
a Answer. lo order to be ready for the morn- 
2% ing press. 

a Mr. EVARTS. We object to this report as 
; a report of the President’s speech. 


4 
7 


| 


| like to have had me put in the ** World’s’ 
ii port of him; and whenthey changed exactly I |) 


world to be astonished at anything, I should 
have been surprised at the tone in which this 
proposition is argued. Do I keep back from 
these gentlemen anybody's report? Do I not 
give them all reports—everything I can lay my 
handon? Am I obliged to go into the enemy’s 
camp? Shall lI notusethe report of my friends 
and not of my enemies, and then give them an 
opportunity of having the reports of my ene- 
mies to correct that of my friends? 


Can that never be wrong? 
President Johnson, if | remember, would not 
, 


re- 


Atone time! think | 


Ts all |! 
virtue, all propriety in the Democratic report? | 


The CHIEF JUSTICE. The rule of the 
Senate is that each side shall have an hour. 

Mr. Manager BUTLER. Be it so. 1 can 
even get on with that rule. 

Mr. EVARTS. Discredit is now thrown 
upon the most authentic report, first by an 


| observation that it omits a part of the speech, 
| and secondly by a suggestion that it has but 


Democratic responsibility. There you have it 
fairly and squarely, that it is not on the accu- 


| racy of phonography nor on the honesty of 


transcription, but on the color of the mind 
through which the President's speech is to be 
run, and by double condensation reproduced 
to the tone and the temper of a party print. 
There is precisely that condensation in the first 
original notes of Mr. Hudson, and condensa- 


| tion then from those notes into the space that 


what they consider a friendly report. 


the newspaper takes, and is offered contess- 
edly on the principle of selection which the 
learned Managers have adopted of preferring 
Mr. 


| Chief Justice and Senators, I have read neither 


_ of them. 


I did not know before that the ques- 


| tion of whether the authenticity of stenography 


i 
} 
; 


| the benefit of it. 


was reliable depended upon the political opin- 
ions of the stenographer. We submit that there 


|is no proper evidence; there is no living wit: 


ness that by memory can produce the Prest- 
dent's speech, and there is no such authentica- 
tion of notes in any case but Mr. McEwen's 
that makes the published speeches evidence. 
Mr. Manager BUTLER. [ shall not debate 
the matter further. I rise simply to say that 
I have made no such proposition. I think this 
is an accurate report so far as we have put}! 
into the articles. It is an accurate report, 4 
sworn accurate report, and by a man whom we 
can trust and do trust. The others, we think, 
are just as accurate perhaps; that we do not 
go into; we simply put them forward, so that 
if there is any change the President may have 
He comes in here in his 
answer aud says that we will not: give him the 
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fai] benefit of all he said; and then, when we 
‘ake great pains here to bring everybody that 
a report that we can hear of in this case 
‘fer them all, he says we must take a 

a n one. l'o that we answer we take the 
it has the whole speech. And now I 

rest the que stion: if the gentlemen will 
object to McEwen’s report, be- 
itis not a repo rt of the whole Speecl h, I 

take t! hat. 

‘Wr, EVARTS. We 


not to 


will not make that 


Nn. 
Mr. Manager BUTLER. Very good; putit 





rhe CHIEF JUSTICE. The honorable 
Manager then withdraws his proposition to read 
veland Leader? 

“Mr. Manager BUTLER. No, sir; I am 
-oing to read this and put in both the others 
as evidence, with your leave. I will take this 
the anid ird copy. 

Mr. HOWARD. Mr. President, if the Man- 
' have no obje ction to it, I desire to move 
it the tri il be postponed until to-morrow at 


| hour, for the purpose of enabling the | 


Senate to transact some business. 
Mr. CONKLING and others. 
this matter. 
HOWARD. 
resent. 
Mr. Manager BUTLER. Mr. a 
have cn kindness to read this ? 
{ ie C * Clerk the 
x en toad _ 1866, | 
Mr. EVARTS. The honorable Managers 
correct us if we are in error in supposing 
t when I had made manifest our objections 
imperfect reports, as matter of lawful 
nu our part to obje ct, the Managers said 
if we would not object to McEwen’s for 
npleteness they would put that in as the 
‘tof the speech. Now, it seems, they pro- 
to put the others in also. 
Mr. Manager BUTLER. We want to be 
y understood, so that we shall have no 
take. Weputthis in asthestandard. We 
n ' 1e other two, so that if the President 
nes in here with witnesses to say it is not 
because all things are possible, ) then we 
ve the additional authentication of the 
r two reports. 


EVARTS. 


Let us finish 
I withdraw my motion for 
will 


{hs nding 
Cleveland Le ader of 


eB 


The learned Manager is 


cnow that it will be time enough for him to 
s forth these additional copies to contra- 
lict this movement of ours when we make it. 
Mr. Manager BUTLER. Inever knew that 
the way. Will you allow this to be read, 
lo you still make any objection? 
that they shall all go in. 
Mr. EVARTS. W e object to the two copies 
mn new Spe ype rs. 
Peath Manager BUTLER. Very good. Iask 
at that question be decided, then. We say 
hi y all go in. 
lhe CHIEF JUSTICE, (to the Managers. ) 
You offer the Cleveland Leader first? 
Mr. Manager BUTLER. I offer the whole 
three at once. 
the CHIEF JUSTICE. The Chief Justice 
will not put the ede upon all three at once 
unless so directed by the Senate. 
Mr. Manager BUTLER. Under the direc- 
n of the presiding officer, I will offer first the 
Leader, and — 2 vote on ths at. 
i oon HIEF STICK. The Managers offer 
& report mi ah in the Leader newspaper of 
Cleveland, as evidence in the cause. It appears 
‘rom the statement of the witness, Hudson, that 
the report was not made by him wholly from 
ils Own notes, but from his own notes and the 
tes of another person whose notes arenot pro- 
ed, nor is . at person himself produced for 
Xamination. Under these circumstances the 
Chief Justice thinks that that paper is inad- 
missible. Does any Senator desire a vote of 
the Senate on the question? 
Mr. DRAKE. 1 ask for a vote on the ques 
tion, sir. 
Mr. Manager BUTLER. 


{uestion was to be decided without debate. 


Was 


miliar enough with the course of trials to | 


I claim 


THE 


CONGRESSIONAL 


The CHIEF JUSTICE. It is. 
you who are of opinion that the 
paper is admissible in evidence 
' Mr. CONNESS and Mr. SU 
for the yeas and nays; 

THe CHLEF 
are of opinion that the Leader 
admissible in evidence will, as 
are called, answer ‘ yea ;”’ 
trary opinion, ‘* nay.”’ 

The ques tion 
resulted yeas 

Y EAS—Messrs, 


Senators, 
Leader news- 


MNER called 
ordered. 
, you who 
newspaper is 
your 


and the y were 
JUSTICE. Senators 
hames 
those of the con- 


being taken by yeas and nays, 
35, nays 11; 
Anthony, Cameron, Cattell, Chand- 


as tollows: 








ler, Cole, Conkling, Conness, Corbett, Cragin, Drake, 
Edmunds, Ferry, Fessenden, Frelinghuysen, ae 
derson, Howard, Johnson, Mo Mc rrill of Main 

Morrill of Vermont, Norton, ye, Pattersor of 
New Hampshire, Pomeroy, Ramsey, R <  hecmints. 


Sprague tewart, Sumner, Thayer, 
Winkle, "Willey, and Williams 
NAYS—Messrs. Buckalew, 
tle, Fowler, Hendricks, 
of Tennessee, Trumbull, 


NOT VOTING—) 


Tipton, Van 


Davis, Dixon, Doolit- 
Howe, McCreery, Patterson 
and Vickers il. 

essrs. Bayare Grimes, Harlan, 
Morton, Saulsbury, Wade, Wilson, and Yates—s. 


The CHIEF JUSTICE. On this question 
the yeas are 35, and the nays are 1l. So the 
report of the Leader is admitted in evidence. 

Mr. Manager BUTLER. I now offer also 
the report of Mr. McEwen. Is that objected 
to? 

Mr. EVARTS. Our former objection. We 
make no additional objection. 

Mr. Manager BUTLER. Then I understand 
that is in evidence. I now offer the report of 
Mr. Stark in the Cleveland Herald. Is there 


any objection to that? 


|} making a 


I supposed this | 


Mr. EVARTS. The same, I suppose. 

Mr. Manager BUTLER. Now I will read 
the report in the Leader, as it is a short one. 

Mr. HOWARD. I understand that the hon- 
orable Managers are about to read these 
speeches from the reports. 

Mr. Manager BUTLER. 
ing may be dispensed 
print. 

Mr. JOHNSON. 
as read. 

Mr. STAN 
read. 

Mr. Manager BUTLER 
I do not want the reading. They will be taken 
as read, and printed. [‘* Agreed.’’] 

The reports thus put in evidence are as fol- 
lows: 


Unless the read- 
with and they be put in 


Let them be considered 


_BERY. 


We do not want them 


Very well, then, 


{From the Cleveland Leader.] 
President Jo} 
Fe._tow Citizens:—lIt is not for the 
speech that I now appe ar before you. I 
am awure of the great curiosity which prevails to see 
strangers who have notoriety and distinction in the 
country. I know a large numb r of you desire to see 
General Grant, and to hear what he has to say. [A 
voice: “ Three cheers for Gri int. *) But you cannot 
see him to-night. He is extremely ill. I repeat I 
am not before you now is make a speech, but simply 
a make your acquaintance—to say how are you and 
to bid you good-bye. Weare on our way to Chicago, 
to participate in or witness the laying of the corner- 
stone ofamonumentto the memory of a distinguished 
fellow-citizen who is now no more. It is not neces- 
sary for me to mention the name of Stephen A, 
Douglas to the people of Ohio. (Applause.) L: am free 
to say Lam flattered by the demonstrations I have 
witnessed, and being flattered, [don’t mean to think 
it personal, but as an evidence of what is perv: di ng 
the public mind, and this demonstration is nothing 
more nor less than an indication of the latent senti- 
ment or feeling of the great masses of the people with 
regard to this great question. 

I come before you as an American 
and not as the Chief Magistrat 
nia and ps raphe rnalia of state 
of a State of this Union. I know it has been said 
that [ was an alien; (Laughter,) and that I did not 
reside in one of the States of the Union and there- 
fore I could not be the Chief Magistrate, though the 
Constitution delares that I must be acitizen to occupy 
that office. Therefore all that was necessary to depose 
its occupant was to declare the office vacant, or under 
a pretext to prefer articles of impeachment. And 
thus the individual who occupies the Chief Magis- 
tracy was to be disposed of and driven from power. 

There was, two years ago, a ticket before you for 
the Presidency. I was placed upon that tic ket with 
a distinguis hed citize n, now no more, [Voices—‘‘It’s 
a pity;” “Too bad;” “ Unfortunate.”] s, I know 
there are some who say, “ Unfortunate. ms ie un- 
fortunate for some that God rules on high and deals 
in justice. (Cheers.) Yes, unfortunate! The ways 
of Providence are mysterious and incomprehe nsible, 
controlling all those who exclaim, “ Unfortunate.” 
[** Bully for you.”] I was going to say, my country- 
men, a short time since I was elected and placed 
upon theticket. There wasa platform proclaimed and 
adopted by those who placed me upon it. Notwith- 


inson & pee th, 


purpose of 


citizen simply, 
e clothed in the insig- 
; beingan inhabitant 
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g a mendacious pres; notwithanding a 
gang of hirelings who have 
. Lhave discharged all my official duties, and 

fulfilled’ my pledges. And I say here to-night that 

if my predecessor had lived, the vials of wrath would 
have poured out upon him. (Cries, “ Never!” 
Never! and three cheers for the Congress of the 

l nited States.). I came here as | was passing along, 

and having been called upon for the purpose of ex 


standin 
sidizede 
duce m«¢ 


sub- 
not ceased to tra- 





changing views, and ascertaining, if we could, who 
was wrong. [Cries, “You are! That was my 
object in appearing before you to-ni cht. I want to 
say that I have lived among the American people, 
and have represented them in some public capacity 
for the last twenty-five years. Where is the man or 
the woman who can place his finger upon one single 
mS mine, deviating from any pledges of mine or 
in violation of the constitutio of the country. 
[Cheers and cries of ** New Orle ans!” 

Who is he—what language doves he speak ?—what 
religion does he profess—that can come and place | 
finger upon one pledge I ever violated, or one prin 
ciple Lever proved false to? \ Ico New Orleans! 
Another, “* Why don’t you hang J Davi s?”"|} lang 
Jeff. Davis? [Shouts and cries “Do yn with him !°"} 
Hang Jeff. Davis? Voice "Hang Wendell Phil 


lips!”| Why don’t you hang him? [Cries of “Give 
us an opportunity !”’ Haven't you got the court? 
Have n't you got the Attorney General? 
your Chief Justice, who has refused to sit on his 
trial? [Groans and cheers. lL am not the Chief 
Justice! Lam not the Attorney General! Iam no 
jury! But Vil tell you what I did do. I called upon 
your Congress, that is trying to break up the Cov 

ernment. [Hisse s and cries of “* A lie!” Great con- 
fusion. ( *Don’t get n [ am not mad. 
| Hisses. I will tell you who is ‘mad, “Whom the 
gods want to destroy they first make mad.” Did your 
Congress order any of them to be tried? [Three 
cheers for Congress.|} Then, fellow-citizens, we might 
as well allay our passion and permit reason to re- 
sume her empire and prevail. In presenting the few 
remarks that I designed to make, my intention was 
to address myself to your common sense, your judg- 
ment, your better feelings, not tothe passion an | ma- 

lignancy ofyour hearts.| Voice.** How about Moses?”’] 
This was my object in presenting myself on this oc- 
casion, and to say “ how dye” and “‘good-bye.” In 
the assembly here to-night the remark has been made 
‘traitor!’ Traitor, my countrymen! Will you hear 
me? (Cries, Yes!) And willyou hear me for my 
eause and for the constitution of my country? 
[“*Yes! Yes! Goon!’ 

I want to know when or where or under what cir- 
cumstances Andrew Johnson, not as Executive, but 
in any capacity, ever dese rted any principle, or vio 
lated the constitution of this country. Never! 
never!} Let me ask this large and intelligent au 
dience if your Secretary of State, who served four 
years under Mr. Lincoln, and who was placed upon 





the butcher’s block as it were and hacked and gashed 
all to pieces, se arred by the assassin’s knife—when 
he turned eee [Cries of ** never!’ If I were 


disposed to play the orator an 1 deal in declamation, 
even to-night [ would imitate one of the ancient 
tragedies, and would take Mr. S« ward, bring him 
before you, and point youtothe hacks and sears upop 
his person. [‘*Voice, God hhiess him!"’] I would 
exhibit the bloody garments saturated with gore from 
his gaping wounds. Then [ would ask you, who is 
the traitor? [Voice, ‘Thad. Stevens!”] Why 
don’t youhang Th: id. Stevens and Wendell Phillips? 
Chee ers.] I have been fighting traitors in the South. 
hey have been whipped andcrushed. They knowl 
edge their defeat and accept the term 
stituti m. Andnow,as I go roundthe 
fought traitors at the South, Lam pr: 
them at the North |Cheers,} God being willing with 
yourhelp. (Cries, “we won't giveit.’’] They will be 
crushed North and this glorious Union of ours will 
bepreserved, |Cheers.] Ido not come here as the 
Chief Magistrate of twenty-five States out of thirty- 
six. (Cheers.] 

I come here to-night with the flag of my country 
nd the constellation of thirty-six stars untarnished. 
Are you for dividing this country? (Cries * No.’’| 
[hen | am President, and President of the whole 

United States. 
‘ 


of the con 
ircle, having 
pared to fight 


Cheers. I will tell you another 
hing. J understand the discordant notes in this 
crowd to-night. He who is opposed to the restora- 


tion of the Government and the Union of the 

States is a greater traitor than Jeff. Davis or 
Wendell Phillips. (Loud cheers] Il am against 
both of them. \Cries, “* Give it to them. "| Some of 
you talk about traitors in the South, who hi ive not 
courage to go away from your homes to fight them. 

Laughter and cheers} The courageous men, Grant, 
Sherman, Farragut, and the long list of the dis- 
tinguished sons of the Union, were in the field, and 
led on their gallant hosts to conquest and to vict 
while you remained cowardly at home. 
Bully.| Now when these brave men have returned 
home many of whom have left an arm or a leg or 
their blood upon many a battle-ficld, they found you 
at home speculating and committing frauds upon 
the Government. ! Laughter and cheers,|) You pre- 
tend now to have great respect and sympathy for the 
poor, bri ive fe sllow who has left an arm on the battle- 
field. tC ries, “Is this dignified ?’ unde rst: and 
you. You may talk about the dis gnity of the Presi- 
dent. [Cries, “low was it 3 pout his making a 
speech on the 22d of February?’’]} have been with 
you on the battle- fields of this country, and I can 
tell you furthermore to-night, who have to pay 
dhese brave men who shed their blood. You specu- 
lated and now the great mass of the people have got 

to work it out. |Cheers.]} 

It is time that the great mass of the American peo- 
ple should understand what your de signs ar: A 
voice, ** What did General Butler say?! W! at did 
General Butlersay? (lLlisses.) What« did Grant: say? 


ry, 


Applause, 











: 


7? 





(cheers) and what does General Grant say about Gen- 
eral Butler? (Laughter and cheers.) What does 
General Sherman say? i 
dap say? New Orleans! New Orleans!’’} General 
Sheridan says that he is for the restoration of the 
government that General Sheridan fought for. 
(Bully.) But fellow citizens, let this all pass. I care 
not for my dignity. There is acertain portion of our 
countrymen will respect a citizen wherever he is 
entitled to respect, [A voice: “That's so.’’] There 
is another class that have no respect for themselves, 
and consequently they cannot respect any one else. 
Laughter and cheers.| Ll know a man and a gentle- 
man Whenever | mect him. I have only to look in 
his face, and if 1 was to see yours by the light of day 
1 do not doubt but that I should see cowardice and 
treachery written upon it. (Laughter and cheers.) 
Come outhere where Leansee you. (|Cheers.| Ifyou 
ever shoot a man you will do it in the dark, and pull 
the trigger when no one is by to see. [Cheers.) 
understand traitors. I have been fighting them at 
the southern end of the line, and we are now fighting 
them in the other direction, | Laughter and cheers. } 
1 came here neither to criminate or recriminate, but 
when attacked, my plan is todefend myself. |Cheers.} 

W hen encroached upon, | care not from what quar- 
ter it comes, it will meet with resistance. As Chief 
Magistrate L[felt, after taking the oath to support the 
Constitution, and when I saw encroachments upon 
your constitutional rights, 1 dared to sound the toc- 
sin of alarm. (Three cheers tor Andrew Johnson.) 
Then if this be right, the head and front of my 
offending is in telling when the Constitution of our 
country was trampled upon, Let me say to those who 
thirst for more blood, who are still willing to sacri- 
fice human life, if you want a victim, and the coun- 
try requires it, erect your altar and lay me upon itto 
pour the last libation to human freedom, (Loud ap- 
plause.) 1 love my country. Lvery public act of 
my life testifies thatitis so. Where is the man that 
can put his finger upon any one act of mine that goes 
to proveto the contrary. 
(Voice, ** Because you are not a radical,”’ and cries 
of “‘veto.”") Somebody says ‘veto.’ Veto of what? 

——is called the Freedmen’s Bureau bill? I can tell 
you what itis. Before therebellion commencedthere 
were four millions of slaves and about 540,000 white 
people living in the South. ‘These latter paid ex- 
penses, bought the lands and cultivated them, and 
after the crops were gathered, pocketed the prolits. 
‘That’s the way the thing stood up to the rebellion, 
‘Lhe rebellion commenecd, the slaves were liberated, 
and then came up the Freedmen’s Bureau bill. This 
provides tor the appointment of agents and sub- 
agents in all States, counties, and school districts, 
who have power to make contracts for the freedmen 
and to hire them out, and to use the military power 
to carry them into execution, ‘Thecost of this to the 
people was twelve million dollars at the beginning. 
The further expense would be greater, and you are 
to be taxed forit, Thatis why L vetoed it. i might 
refer to the Civil Rights bill, which is even more atro- 
cious, I tell you, my countrymen, that though the 
powers of hell and Thad. Stevens and his gang were 
yy, they could not turn me from my purpose. ‘There 
is no power that could turn me, except you and the 
Giod who spoke me into existence. 

In conclusion, he said that Congress had taken 
much pains to poison their constituents against him, 
But what had Congress done? Havyethey done any- 
thing to restore the Union of these States? No, on 
the contrary, they had done everything to prevent 
it; and, because he stood now where he did when 
the rebellion commenced, he had been denounced as 
atraitor. Whohadrun greater risks or made greater 
sacrifices than himself? But Congress, factious and 
domineering, had taken to poisoning the minds of 
the American people, It was with them a question 
of power. Every friend of theirs who holds an office 
as assessor, collector, or postmaster, [A voice— 
* Turn Benedict out!’’] wanted to retain his place. 


And what is my offending? | 


Rotation in office used to be thought a good doctrine | 


by Washington, Jefferson, and Adams; and Andrew 
Jackson, God bless him, thought so. [Applause] 
This gang of office-holders—these blood-suckers and 
cormorants—had got fat on the country. You have 
gotthem over your district. Hence yousee a system 
of legisiation proposed that these men shall not be 
turned out; and the President, the only channel 
through which they can be reached, is called a 
tyrant. ile thought the time had come when those 
who had enjoyed tat offices for four years should give 
way for those who had fought for thecountry. Hence 
it was seen why he was assailed and traduced. He 
had stood by them in the ficld and God willing he 
would continue to stand by them. He had turned 
aside trom the thread of his remarks to notice the 
insult sought to be given him. Whenan insult offered 
he would resent it in a proper manner. But he was 
free to say he had no revengeful or resentful feel- 
ings. All he wanted when the war was over and 
peace had come was for patriotic and Christian men 
to rally round the flag of the country in a fraternal 
hug, and resolved that all shall perish rather than 
that the Union shall not be restored. While refer- 
ring to the question of suffrage, some one in the 
crowd asked him, “How about Louisiana?” To 
whichhe responded, *‘ Let the negroes vote in Ohio 
before you talk about their voting in Louisiana.” 
{Laughter and cries of “*Good!"] Take the beam 
outot your own eye before you see the mote in your 
brother’s.”” {Renewed laughter.) In conelusion, 
after some further remarks, he invoked God’s best 
blessings on his hearers. | Applause.) 


[A voice, ** What does Sheri- * 


SUPPLEMENT TO 


who have notoriety and distinction in the coun- 
try. Most of the persons here to-night—{A voice 
*Louder!”’}] Well, you must remember there area 
good many people here to-night, and it requires a 
pretty strong voice to reach the utmost verge of this 
audience to-night, and especially one who, from 
speaking for the last two or three days, has tasome 
extent marred or destroyed what little voice hé had. 
Lut for the time I consume, if you will bear with me, 
Il willtry and make myself heard, notwithstanding 
the hoarseness under whichI labor. What I was go- 
ing to say, though, is, I know that a large number are 
here who would desire to see Gen. Grant and to hear 
whathemight say. [A voice—*That’sso”’| But the 
fact is that Gen. Grant is extremely ill. His health 
will not permit of his appearing betore this audience 
here to-night. It would be much more pleasureto me 
to hear him here before you, and to hear what he might 
have to say, than to give a speech of my own, or to 
give the reasons of his absence on this occasion. So 
then it will not be expected he will behere. He will 
not address you to-night. You cannot see him to- 
night, so far as that goes, on account of his extreme 
indisposition.— 

Fellow citizens, in being before you to-night, it 
is not tor the purpose of making aspeech, but simply 
to make your acquaintance, and while l am telling 
you * blow do youdo,’’—at the very same time to tell 
you “‘ Good bye.” 
a visit for the purpose of participating in or witness- 
ing the laying of the chief corner stone to a monu- 
ment to be erected to one of our distinguished fel- 
low citizens who is no more. It is not necessary for 
me to mention the name of Stephen A. Douglas to 
the people of Ohio. (Cheers.| It is a name familiar 
to all; and, being on a tour to participate in the 
ceremonies, passing through this city, and section of 


| country, and witnessing the demonstration or mani- 


festations of regard and respect which have been 
made, Lam free to say toyou that so faras Ll amcon- 
cerned,—and I think I may speak for all those who 
accompany me,—that we feel extremely flattered and 
gratified at thedemonstrations that have been made 
by the people of the country through which we have 
passed. And in being flattered I want at the same 
time to state that I don’t consider that entirely per- 


| sonal, but as an evidence of what is pervading the 





public mind, that there is a great issue before the 
country that is not yet settled, and these demonstra- 
tions are nothing more nor less than an indication 
of a latent sentiment of the feeling of the great mass 
of the people which is being developed in reference 
> Sas proper settlement of those great questions, 
{|Cheers. | 

And in coming before you to-night, I come before 
you an American citizen. Not simply as the Chief 
Magistrate receiving, and going along as an oflicer 
with the insignia and paraphernalia of State, but 
appear before you as a fellow citizen, being an indi- 
vidual of one of the States of this Union. I know 
that it has been said and ec »ntended for on the part 
of some that L was an alien;—{laughter and cries of 
“shame’’}—that I did not reside in one of the States 
of the Union, and therefore I could not be Chict 
Magistrate, though the Constitution declared that I 
was. And all that was necessary was simply to intro- 
duce a resolution declaring the oflice vacant or de- 
posing the occupant or under pretext to prefer arti- 
cles of impeachment, and that the individual who 
occupied the Chief Magistracy was to be disposed of 
and driven from power [Cries of ** Never.’’| But, 


fellow citizens, but a short time since you had a | 


ticket betore you for the Presidency and Vice Presi- 
dency. I was placed upon that ticket with a distin- 
guished fellow citizen who is now no more. Yes, I 
know there are some that will complain. Unfortu- 
nate! Yes unfortunate for some that God rules on 
high and deals in right. Yes, unfortunate that the 
ways of Providence are mysterious and incompre- 


hensible, controlling all those who exclaim “unfor- | 


tunate.”’ | Voices ** Bully tor you.”] I was going to 
say, my countrymen, but a short time since I was 
selected and placed upon the ticket; and there was 
a platform proclaimed and adopted by those who 
placed me upon it. 

And now, notwithstanding [?] a subsidized gang of 
hirelings (Cheers) [and traducers] I [have discharged 
all my official duties}. And Il say here, if my prede- 
cessor had lived, the vials of wrath would have been | 
poured out upon him. (Cheers. Cries of ‘* Never;” 
three cheers tor the Congress of the United States.) 

came here to-night in passing along and being 
called upon for the purpose of exchanging, to the 


| extent that the time would permit, of opinions and 


views, and to ascertain, if we could, who was in the 
wrong. (Laughterandcriesof ‘Oh, oh.”’) Thatwas 
object in appearing before you to-night, and I want 
to say this, that I have lived with and been among | 


| the American people and have represented them in 


| guage does he speak, what religion does he profess 


[D. C. MeEwen’s report of the Cleveland Speech.) 4 
FevLow Citizens or Tar Crry or CLEVELAND: In 
being presented here to-night, not for the purpose 
of making @ speech, I am well aware of the great 
curiosity that exists on the part of strangers in refer- 

ence toseeingindividuals who are here amongst them | 


some capacity for the last 25 years; and where is the 
man living, or the woman, in the community where 
I have lived and had the confidence of the people, 
that can place his finger upon one single [(?)] devi- 
ating from any pledge Lever made,—in violation of 
the laws of my country? (Cheers. A voice “* How 
about New Orleans?”) Where is he? What lan- 


that can come forward and place his finger upon one 
pledge I have violated or one principle I (ever) [7] 
{A voice “New Orleans.’’] New Orleans. (Hang 
Jeff. Davis.) Just upon that sabjoot—Sang Je * | 
Davis? [Voices “No” and “Down with im. 
{Hang Wendell Phillips.’’} Hang Jeff. Davis? ["* No’’] | 
\“*Yes”] Why don’t you? Why don’t you? 
voice, “Give us the opportunity.”’] Haven’t yougot 
the court? Haven't you got the Attorney General ? 

| A voice “ No, he is removed.”’} Who is your Chief 


Justice and has refused to situpon the trial ? [Cheers,] | 
[ am not the Chief Justice; I am not the prose- 
cuting Attorney. 
the jury. 


| 


("*Good” and cheers.| I am not | 


We are here to-day on our tour to || 


|| another thing. 


_ But I will tell you what I diddo. Ie 
Congress that is trying to break up the Goy 
{A voice, ** You lie,” and cheers, ** Not so 


* Don’t get mad, Andy.’’]| Well, I will tell y 
: au ’ ore ay , ll yo 
is mad, ‘* Whom the Gods intend to destroy, i 


— 
alled UP our 


ern ment 
lsseg, 
Whio 


make mad,” : Yes, Did your Congress order —— 
them to be tried? [Three cheers for Gen. Grant of 
Congress.| Then fellow citizens, we might — 


; a , ; as W 
allay our feelings and let passion subside and rea — 
rt con 


resume her empire and prevail {Cheers} Ip 
senting myself in the few remarks that I intended t, 
make, my intention was to address myself to y, > 
common sense, to your judgment, to the better j; el. 
ing, not the passion and the malignaney of y : 
hearts, (Cheers) This was my object in presentine 
myself on this occasion, and to merely tell you “How 
do you do,” and at the same time to bid you “4G, M 
bye.” In this crowd here to-night, the remark i 
been made “ Traitor,” " Traitor’? "My cor oe 
7 9 ‘ € a... wa lntryme; 
will you hear me? [Voices Yes”) “And wil] ve : 
hear me for my cause and tor the Constitution olen 
country? (Cries of * Yes’’) I want to know wh > 
or Where or under what circumstances Andrew Joh; . 
son—not as Chief Executive but acting in any other 
capacity—ever deserted any principle or violated the 
Constitution of his country [Cries of ‘‘ Never” and 
|“ You abandoned your party.’’} es 
Let me ask this large and intelligent audience hy re 
to-night if your Secretary of State, who served four 
years under Mr, Lincoln, and who was placed upon 
the butcher's block, asit were, and chopped in Pieces 
hacked, and scarred all over by the assassin’s knife 
when he turned traitor? (‘‘Criesof*'Never.”) But if{ 
| were disposed to play the orator and deal in decla- 
mation here to-night, 1 would imitate one of the 
ancient tragedies that we have such a graphic ae. 
|| count of,—yes, | wouldtake William H. Seward, and 
I would bring him before you, and would point yoy 
to the hacks and scars upon his person (A yoice 
“God bless him’’) Yes, 1 would exhibit his bloody 
garments, caused by blood from wounds inflicted by 
the assassin’s knife. (Three Cheers for Seward.) 
Yes, I would unfold his bloody garments before you 
to-night, and ask who had committed treason.’ (4 
voice Thad. Stevens.) Yes, I would ask you why Jeff. 
Davis was not hanged? [AndI wouldgive the reason 

and hang Thad. Stevens and Wendell Phillips, 
I tell you, my countrymen, [ have been fighting 
|; the South. They have been whipped, they have 
been crushed; and they are very willing to acknowl- 
edge their error and accept the terms of the Consti- 
tution; and now, asI go around the circle, having 
| fought traitors at the South, Iam prepared to fight 
traitors at the North. (Cheers.) God being willing 
| with your help (Cries *“*We will do it,” and “We 
won’t do it,’’) they will be crushed North and South, 
and this glorious Union of ours will be preserved, 
and in coming here to-night [it] was not coming as 
the Chief Magistrate of twenty-five States. No, [ 
| came here to-night as the Executive of 36 States, 
[Cheers.| I come here to-night with the flag of my 
country in my band, a constellation of 36, not twenty- 
five stars. [Cheers]. I come here to night with the 
constellation of my country intact—[{noise and con- 
fusion |—determined to defend the Constitution of my 
country let the consequences be what they may. [ 
| come here to-night with the Union, the entire circle 
of the States [not a segment of a cirele.} (A voice 
“How many States make you President?’’) Ilow 
many States made me President? Wa’n’t you 
against secession? [** Yes.’’] Were you fordissolving 
the Union? [**No’’] Were you for dividing this 
Government? [*'No.’’] Then I am President, and 
I am President of the whole United States. | Cheers,] 
And I will tell you another thing. I will tell you 
Tunderstand the discordant notes in 
this crowd here to-night. And I will tell you further- 
more; he that is opposed to the restoration of the 


'| Government and the re-union of the States is as great 


a traitor as Jeff. Davis or Wendell Phillips (Loud 
Cheers) Lam against both of them (A voice “Give 
ittothem”) I am against both ofthem, . 
| I fought the traitors of the South, and I will now 
fight them in the North. And I will tell you another 
thing, [have been with them down there, and when |?} 
men were sleeping on their arms; [I knew who was 
with them and about them.] When some of you talk 


|| about traitor in the South you hadn’t courage to get 


outof your [closets] but persuaded [somebody else) to 
| go. [Laughter and applause.] Thecourageous men— 
while Grant, Sherman, Farragut,—the long list of 
the distinguished sons of the United States—were in 
the field of battle, leading on their gallant hosts to 
conquest and victory, you were cowardly at home. 
Cheers.) [Cries of “ Bully.’’}) And now when these 
yrave men have returned home, many of them leav- 
ing an arm or a leg or his blood in or upon some 
battle-field, you were at home speculating and com- 
mitting frauds upon your government. [Laughter 
and cheers.} You pretend now as great respect and 
sympathy for the poor brave fellow that left his arm 
on the battle-field [voices and confusion] I under- 
stand you. And you may talk about the dignity of 
the President [if he does not make a speech on the 
22d of July or the 22d of February. Bi 

I have been with you (A voice “ That was whisky’) 
T have been with you in the battle of this coun'ry. 


|| And I ean tell you furthermore I know who has to 


pay for it. These brave men shed their blood; you 
speculated and got the money, and now the great 
mass of people must work it out (cheers) [and all 
this hanging.] I care not for your prejudice; it 1s 
time forthe great mass of the American people (0 
understand what your designs are. [A voice, “ Thats 
so,”’] and in addition to this, the South, in proposing 
to come to terms, even proposed to come forward an‘ 
pay their part (A voice—" Letthem come.”) Isay then 
letthem come. (A voice—* That’s right”) and these 
| brave men that conquered them, and after having 
| prostrated them, [?] (while) these gentlemen with the 
| heelof power upon their necks, what do they say? 
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They do tsay anythingaboutit. 4 voice—** What 
did General Butler say ‘ad Gen, Butler? Hisses | 
What d Gereral Grant say? Chee rs.) And 
what does General Grant say about General Butler 


t.nehter and applause} What does Gen. Sher- 
aoe wow? \ yoice—" What did General Sheridan 
"General Sheridan says he is for a restoration 
f the Government, General Sheridan fought for 
c ries of . ‘Bully. P 7 

‘But fellow citizens, let this all pass. I care not for 
sity. ‘here is a certain ao of our coun- 
n that will respect their fellow citizen when- 
; :e is entitled to respect, ‘ voice “that’s so,’*- 
wa eheers.| here is another portion of them that 
have no respect for themselves, and consequently 
annot respect anybody else [cries of Bully, and 
rs, and other exclamations in the audience.) I 
gentleman and a man whenever I can see 
‘And furthermore, [ know [when I look a man 
face and can see him}]—|The President was 
iderstood to express a wish that he could see 
one in the crowd) I will bet nowif there can 

i light that cowardice and treache ry can be seen 
+ /Laugater & cheers} Come out here where we 
ean see you. (Cheers) And if ever you shoot a man 
u will shoot in thedark and pull your trigger when 
, e is by. [Cheers understand traitors. I 
have been fighting them for five years. We (fought 
it out on the Southern end of the line, and now 


» going to go the other direction. And this 
” 











we are 
in,such aone as insulted me to-night, when you 
will see that he has ceased to be aman. But in 
easing to be a.man he shrank into the dimensions 
f areptile [(Cheers.) And having so shrank, as an 
honest man L will tread upon him. Icame here to- 
night neither to criminate nor to recriminate; but 
wien provoked, my nature is not to (advance), but 
rdefend [Cheers.| And when encroached upon, 
[care not from what quarter it comes, it is entitled 
-[as resistance 


to resistance to oppression. 

As your Chief Magistrate {have I felt for taking 
the oath to support the Constitution of my country, 
iter L saw the encroachments of the enemy upon 
your constitutional rights, I saw the citadel of 
liberty encroached upon, and as an honest man, and 
being placed there as your sentinel, [ have dared to 


sound the toesin of alarm, (A voice “* God bless An- 
lrew Johnson.”’) Should I have ears and not hear? 
uld | have a tongue and not speak? (Voices 
no’) Thenif this be right, the head and front 
f my offending is in [saying! when the Constitution 
ycountry wastrampled upon. [A voice ™ Bully.” 
id let me say to-night, though my [head] has been 
threatened, though it has been said that my blood is 
{A voice—" I can’t see it.”"} Letme say 
se that thirst for my blood—(A voice—* There 
better blood than yours shed.’’)—Let me say to 
those who are still willing to sacrifice human life, 
let me say to those, if you want a victim, and my 
untry requiresit, erect your altar (A voice “ Bully 
for you.”’) (The confusion prevented the reporter 
from hearing the remainder of the sentence save 
words “‘and the individual who addresses you 
to-night.”*] Ereet your altarif you still thirst for 
blood (Cries of ‘* Never.’’) And if you want it, take 
ut the individual who addresses you, lay him upon 
your altar, and the blood that now warms and ani- 
mates his existence shall be poured out as the last 
libation to human freedom. (Loud applause.) 1 
my country lover popularity! and all my life 
testifies that itis so (A voice “ That is so.’’?) Where 
: man that [used to be] toiling for a home and 
biding place for his children that can look Andrew 
Johnson in the face and say that he was not his 
friend? Where is the man that has participated in 
any and all our wars, since our war with Mexico 
down to the present time, that can put his finger 
upon any one act that goes to prove [but whi it he 














to be shed. 















stood at all times for the country?} (A voice ** That 
is so.”"} Then what is my offending? (A voice— 
“ Because you are nota Radieal.’’) (Cries of ** Veto.’’) 


**Veto.” (A voice—* Bully for the 
veto,”"—cheers.) Veto of what? What is called the 
Freedmen’s Bureau Bill. And TI can tell you what 
itis. (A voice—* Tell us.”?) Before the Rebellion 
commenced there were four million of persons, that 
were called colored persons, that were held as slaves 
by about 340,000 people living in the South. ‘These 
340,000 slaveholders paid the expenses [worked the 
negroes} as they are commonly called, and at the 
expiration of the year, [when the rice, tobacco, and 
cotton were sold, after paying all the expenses, the 
slaveholders put the money in their pockets. Your 
attention, they put the profits, if there was any, in 
their poe ‘kets. In many instances there were no 
profits, [thus he that bought the land and the slaves 
came out (?)] Well that is the way the thing stood 
before the rebellion. The rebellion commence d, the 
slaves were turned loose, and then we come up to 
the Freedmen’s Bureau Bill. What did the Free 
men’s Bureau propose? It is to appoint agents and 
sub-age nts, in all the States, counties, school dis- 
tricts, and ‘parishes, with power to make contracts 
for all the slaves, with power to control, power to 
a them out and to dispose of them; and in addition 
to that the whole military power of the Government 
to aid the execution of the Freedmen’s Bureau Bill 
(A voice— ‘Bully. ’*) T never fear clamor (A voiee— 
“Good for you. ”) Inever [have] been afraid of the 
people, for it isin them I relied, and upon them I 
always ‘relied, Then when I got the truth, the argu- 
ment and the fact and reason on m: r side, neither 
clamor nor frowns nor menaces can drive me from my 
Purpose. [Cries of ** Bully,” and cheers], 
And now to the Freedmen’s Bureau Bill. What 
Was it? Four millions of slaves were emancipated, 
given an equal chance, a fair start to make their own 
a port; to work, produce, and having worked and 
pr ndueed, to appropriate the product of their own 
abor to their own sustenance and support. But the 
‘reedmen’s Bureau comes along aud s says that we 


Somebody says 


THE CONGRE' 


} 
ih 


must take charge of four million of slaves. (Cries of 
“No,” never Che Freedmen’s Bureau comes along 
and proposes to appropriate a fraction less than 
$12,000,000 to sustain this Freedmen’s bureau. [want 


to give some tacts; 1 want to put the nail in, and 
having put it in, to clinch it on the other side. 
[Cheers hen we come along and propose at the 
beginning, as an Initiative, to appropriate $12,000,000 
to delray the expense of ecmancipating tour muiilion 
ofstaves. In the first instance it has cost you three 
thousand million of doll: ars. Three million of dol 
lars you have expended; and after having given a 








full and fair opp tunity to enjoy the products of 
his own labor, then these gentlemen that are such 
great philanthropists, that are such great friends t 
humanity the great masses of the peeple who t 
and labor six days in the week, and someofthem 
even restingon the7th, must be taxed to pay 312,000, 
OU to sustain that Freedmen's Bureau Che system 
so Kept on th country would run up to filly millions 
ot dollars}. In the days of John Quincy Adams 
$12,000,000 was looked upon as an enormous expense 
to the existence of the Government) but here al 
$12,000,000 for the Freedmen’s Bureau. Your atten 


tion mycountrymen. 1 have not got to the puint yet. 
Cheers) 

ne our attention, I would rather speak to five hun 

lI men who would give me attention than to ten 

hee lL who are not willing tohear me. Howdo 
the matter stand? ‘The whole proposition stands to 
transfer 4,000,000 of slaves trom the original owne 
as L have just told you—in the South toth 


elrnew lask 


masters; Lyes,} a worse system of slavery than ever 
existed belore | was to transfer four million of slaves 
toa new set of task-masters who were to work them, 


to control them, to make their « and in the 
end if there were any profits made, they would put 
them into their own pockets instead of—(the re 
mainder of the sentence was broken by cheers and 
voices ** True” * True” But on the other hand, if 
the system turned out to be unprofit able and wa 
losing business, you the people had to foot up the 
bill and the Government pay the expense, hat is 
the Freedmen’s Bureau Bill. 

Now when they talk about power and usurpation, 
[stand to-night where l have always stood. [See 
this measure before you.) Before this Congress came 
up or this rel bell ion comme need; and because | Op- 
posed it, exercising one of the most conservative 
powers in the Constitutions of the country. What 
could I do by the veto power [A voice “Send it over 
your head”’} Can you([present anything?} No. But 
all that the Executive can do, who was the repre- 
sentative of the people, the people’s tribune, is to say 
when a measure is unconstitutional, is to say when 
it is extravagant and improvident and [?} let the 
people consider of it (Cheers) Was there any tyranny 
in stopping the measure until you can get the people 
to consider it? [A voice “No.”’}| Then as your tri- 
bune, as your representative, | said when this bill 
was | passed|—and a bill, too, if L had been disposed 
and with plenty of power, 1 could have taken it into 
wy hands, with thousands of satraps and from 12 to 
90 millions of expenditure, I could have declared my 
self dictator,—I said no, that the power is where the 
Constitution placed it, in the hands of the people. 
(Cheers) So much for the Freedmen’s Bureau Bill. 

And if I was disposed to |come} along, in connee- 
tion with ~_ and] call your attention to the Civil 
Rights Bill, it is only more enormous than the other. 
Confused voices mingled with cheers. And let me 
ay to you, all the threats and menaces emanating 
from what is called the extreme men, your Srs- 
VENSES, your SuMNERS, and your Phillipses, and 
from all that class, 1 care not; as they have once 
talked about forming a league with hell and a cove- 
nant with the devil. | Laughter and cries of ** bully.’ 
[ tell you, my countrymen here to-night, that though 
the powers of hell and TuHap, SrEVENS and his gang 
{were by,} they could not turn me from my purpose 
‘There is no power to control me save you and the 
God who spoke me into existence. |** Three cheers’ 

In bidding you farewell, {1 would be willing that 
this Congress which has been in session and which 
has taken’so much pains to poisog the minds of their 
constituents against me—what has this Congress 
done? [A voice, **Nothing.”’] Ilas itdone anything 
to restore the Union of these States? A voice 
“No.”’| But on the contrary, they have done every- 
thing in their power to prevent it. A voice—'That 
*) But because I stand now where I did when 
this rebellion commenced, I have been denounced 
as i tr: Litor and recres int to the cause of ny country. 
Cries of *‘Never. My counties men here to-night, 


mnitracts; 


is 80, 


i> has suffered more than 1? [Cries of “‘Noone. 
W ho has run greater risks,—who h: isilone more th: in 
} 


L that address youhere to-night ? |Cries of “No one, 
and “God bless you, old man. But this facetious, 
domineering tyrannical party in Congress has under- 


tuke n to poison the minds of the American people, 


(Voices—That’s so;’’ and cheers.) It is just aques- 
tion of power; and the attempt has a, | every 
man that held a place in their districts. he Presi- 


dent cannot control it—oh no; [my i a 
control it. [Laughter. Yes, your assessors and 
collectors and postmasters—(A Voice—‘Hit ’em 
again.’ )—Why they used to have an axiom in old 
times that rotation in oflice was a good thing. Wash- 
ington used to think so, Jefferson thought so, Mon- 
roe thought so; Jackson—tod bless him !—thought 
so. [Cheers, a Voice, ** llere’s a second Jackson.”’ 
But now when we talk about—{ The sentence was in- 
terrupted by confusion in the assembly.] Your at- 
tention. 1 would rather have your attention [than 
to listen to you.) 

Now how does the matter stand? Why, this gang, 
this gang of cormorants and bloodsue ke aaanen have 
lived at home and fattened upon thecountry the last 
four or five years, never going into the field,—oh, 
they are great patriots and everybody [wantsto turn 
them out(?)} Look at them/?.] Everybody are trai- 
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tors that are against us. Hence you hear a system 
of legislation proposed, to do what? | Why that these 
men shall not be turmed out. ““We have got our 
particular friends in power in the districts(?)) and 
he President, the tribune of the people, the only 
channel through which you can reach and vacate 
these places and bring honest men in, is denounced 
as a tyrant because he stands [in vindication of the 
people. (Cheers.) All it wants is for the country to 
understand.| L think the time has come when those 
who have stayed at home and enjoyed all the fat of- 
fices tour or live years, got rich,—lIL think it is neth- 
ing more than right that a few of those whe have 


tought the battles ef the country |as well as} others 
who have staid at home [should join in} the benefits 
of the vietory. [llow it is with Tennessee? Why, it 
is that LL mean tosay that I stood up with these men 
at home| and in the field, and God being willing, I 


“Good.” 


’ 


intend to stand by them again. 
* Bully,’ and cheers. 

hen, my countrymen,—I have been drawn into 
this. Ll intended simply to make my acknowledge- 
ments for the cordial weleome that you have given 
me. But even in going along, passing the civilities 
of life, if Lam insulted while the civilities are going 


(Uries of 


on L will resent it in a proper manner. [Cries ot 

“Good” & cheers.] Then in parting with you here 

to-night, if L know the feelings of my own heart, 

there is no anger. I have no revengetul feelings to 
; ‘ 


gratify. (A voice “ Kverybody loves you”) All that 
L want is—now that peace has come, now when the 
War is over s for all patriotic and Christian men to 
rally round the standard of their country, and unite 
in one Leternal, patriotic oath,| and swear by the 
iltar and their God that all shall sink together but 
what this Union shall be restored. (Cheers.) Then 
in parting with you here to-night, lL hand over to you 
this flag, not with 25 but with 36 stars; L hand over 
to you the Constitution of my country unimpaired, 
though breaches have been made upon it, with the 
confident hope that you will repair the breaches and 
preserve the Constitution intact. IL hand it over to 
you,in whom I have always trusted, and upon whom 
: have always relied, andso far | have never deserted. 

n | L feel contident, though speaking here to-night 
a heart that responds to heart—men that agree in 
principle, men that agree in some great doctrine 
that compare ideas or notions, when they come to 
the hour of actingin harmony and concert.| Then in 
parting with you to-night, | hand over the flag, the 
Constitution and the Union into hands that I know 
will on serve it, and at the proper time will render 
the proper . 

Chon farewell; and the little ill-feeling that has 
been (stricken out}:—if some man who has been 
morose and telt malignant under the influence of 
some party leader and that don’t feel that he is free, 
let me say just in conclusion, and in this connection 
I tell you there are a good many white men in me 
country need emancipating. And let the work « 
emancipating go on. Strike the shackles from a 
white man’s limbs and lethim standerect. You free 
your folks at home before you go to the negroes. You 
let the negroes vote in Ohio before you talk about 
negroes voune in Louisiana. \ voice ** Never.”’} 
T: ke the beam out of your own eye before you see 
the mote that is in your neighbor's. You are very 
much disturbed about New Orleans, but you won't 
let w negro {go} to the ballot box to vote in Ohio. 

Then my countrymen this is my claim} We under- 
tand these questions, 

Then in parting with you—{ The speech is not con- 
cluded in my notes—D, Meckwen.} 


s 


Cleveland Herald report. 
Prest. Johnson then stepped forward and spoke as 


follows: 
PREST. JOUNSON’S SPEECH. 

Fellow Citizens of Cleveland :—It is not for the pur- 
pose of making a speech I came here to-night. 1 am 
aware of the great curiosity that exists on the part 
of strangers in reference to seeing individuals who 
are here amongst us. [Louder.| You must remem- 
ber there are a good many people here to-night, and 
it requires a great voice to reach the utmost verge 
of this vast audience. I have used my voice so con 
stantly for some days past that L do know as I shall 
be able to make you all hear, but | will do my best 
to make myself heard. 

Whatl am going to say is: There is a large num- 
ber here who would like to see General Grant, and 
hear him speak, and hear what he would have to 
say; but the fact is General Grant isnot here. He is 
extremely ill. His heaith will not permit of his ap- 
pearing before this audience to-night. It would be 
a greater pleasure to me to see him here and have him 
speak than to make a speech of my own. So then 
it will not be expected that he will be here to-night, 
& you cannot see him on account of his extreme 
indisposition. 

Kellow Citizens: In being before you ‘o-night it is 
not for the purpose of making a speech, but simply 
to make your acquaintance, and while | am tellimg 
you how to do, and at the same time tell you good- 
bye. We are here to-night on our tour towards 
a sister State for the purpose of participating in and 
witnessing they laying of the chiet corner stone over 
a monument to one of our fellow citizens whois no 
more. [It is not necessary for me to mention the 
name of Stephen A. Douglas to the citizens of Ohio 
It is a name familiarto you all, and being on a tour 
to participate in the ceremonies, and passing through 
your State and section of country and witneesing 
the demonstration and manifestation of regard & 
respect which has been paid me, [ am free to suy to 
you that so far as I am concerned, and I think I am 
speaking for all the company, when I say we feel 
extremely gratified and flattered at the demonstra 
tion made by the country through which we have 
passed, and in being flattered, | want to state at the 
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same time that I don’t consider that entirely per- 
sonal, but as evidence of what is pervading the 
public mind, that there is a great issue before the 
country, and that this demonstration of feeling, is 
more than anything else, an indication of a deep 
interest among the great mass of the people in regard 
to all these great questions that agitate the public 
mind. In coming belforeyou to-night, [come before 
you as an American citizen, and not simply as your 
Chiet Magistrate. 1 claim to be a@ citizen of the 
Southern States, and an inhabitant of one of the 
States of this Union. I know that it has been said, 
and contended for on the part of some, that | was 
an alien, for L did not reside in any one of the States 
of the Union, and therefore I could not be Chief 
Magistrate, though the States declared I was. 

But all that was necessary wassimply to introduce 
a resolution declaring the office vacant or depose the 
oceupant, or under some pretext to prefer articles of 
impeachment, & the individual who oecupies the 
Chief Magistracy would be deposed and deprived ot 
power, 

But, fellow-citizens, a short time sinee you hada 
ticket betore you for the Presidency and Vice Presi- 
dency; | was placed upon thatticket, in conjunction 
with a distinguished tellow citizen who is now no 
more, (Voice, “*a great misfortune too’). I know 
thore are some who will exclaim, “unfortunate,” I 
wimit the ways of Providence are mysterious and 
unfortunate but uncontrolable by those who would 
exclaim unfortunate. Llwas going to fay my coun- 
trymen, but a short time since, | was selected and 
placed upon a ticket. There was a platform prepared 
and adopted by those who placed me upon it, and 
now, notwithstanding all kinds of misrepresenta- 
tion; notwithstanding since after the sluice of mis- 
representation has been poured out, notwithstanding 
a subsidised gang of hirelings have traduced me and 
maligned me ever since L have entered upon the dis- 
charge of my oflicial duties, yet [will say had my 
yredecessor have lived, the vials of wrath would 
am been poured out on him (cries of never, never, 
never.) Ll come here to-night in passing along, and 
being called upon, for the purpose of exchanging 
opinions and views as time would permit, and to as 
certain if we could who was in the wrong. 

| appear before you to-night and | want to to say 
this: that I have lived and been among all Ameri- 
can people, and have represented them in some ¢a- 
pacity tor the last twenty-five years. And where is 
the man living, or the woman in the community, 
that L have wronged, or where is the person that can 
place their finger upon one single hair breadth of 
deviation trom one single pledge I have made, or 
one single violation of the Constitution of the coun- 
try. What tongue does he speak? What religion 
does he profess? Let him come forward and place 
his fingerupon one pledge [ have violated. (A voice. 
*tlang Jeft Davis’): (Mr. President resumes.) Hang 
Jet! Davis? Hang Jett, Davis? Why don’t you? 
(Applause.) Why don’t you? (Applause.) Have 
you not got the Court? Have you not got the Court ? 
lianve not you got the Attorney General? Who is 
your Chief Justice—and that refused to sit upon the 
trial? (Applause.) I am not the Prosecuting At- 
torney. Lam not thejury. But 1 will tell you what 
| did do; Lealled upon your Congress, that is trying 
to break up the Government, (immense applause.) 
Yes, did your Congress order hanging Jetf Davis? 
(Prolonged applause, mingled with hisses.) 

But, fellow eitizens, we had as well let feelings and 
prejudices pass; let passion subside; let reason re- 
sume her empire. In presenting myselfto you in the 
few remarks L intended to make, my intention was 
to address myself to your judgment and to your good 
sense, and not to your anger or the malignity of your 
hearts. This was my object in presenting myself on 
this occasion, and at the same time to tell you 
good-bye. Thave heard the remark made in this 
crowd to-night, ‘* Traitor, traitor!’ (Prolonged con- 
fusion.) My countrymen, will you hear me for my 
cause? For the Constitution of my country? I[ 
want to know when, where and under what cireum- 
stances Andrew Johnson, either as Chief Executive, 
orin any other capacity ever violated the Constitu- 
tion of hiscountry. Let me ask this large and in- 
telligent audience here to-night, if your Secretary 
of State, who served four years under Mr. Lincoln, 
who was placed under the butcher's blow and ex- 


SUPPLEMENT TO 


the entire circle of these States. [A Voice. “ How 


many States made you President?”| How many 
States made me President? Was you against seces- 
sion? Doyouwant to dissolve the Union? [A voice, 
No.} Then I am President of the whole United 


States, and I willtell you one thing. 1 understand 
the discordant notes in this audience here to-night. 
And I will tell you furthermore, that he that is op- 
posed to the restoration of the Government and the 
unien of the States, is as great a traitor as Jeff 
Davis, and I am against both of them. I fought 
traitors at the South, now I fight them at the North. 
(Immense applause.) 

1 will tell you another thing; I know all about 
those boys that have fought for their country. 
have been with them down there when cities were 
besieged. I know who was with them when some of 
you, that talk about traitors, had not courage to 
come out of your close:s, but persuaded somebody 
else to go. 

Very courageous men! While Grant, Sherman, 
Farragut, and a long host of the distinguished 
sons of the United States were in the field of battle 
you were cowards at home; and, now when these 
brave men have returned, inany of them having left 
an arm or leg on some battle-field while you were 
at home speculating and committing frauds upan 
your government, you pretend now to have great 
respect and sympathy tor the poor fellow who left 
his arm on the battle-field. 1 understand you, who 
talk about the duty of the President and object to 
his speech of the 22d of July, (Voice, “22d of Febru- 
ary’’)—22d of February. Il know who have fought 
the battles of the country, and I know who is to pay 
for it.. Those brave men shed their blood and you 


speculated, got money, and now the great mass of 


consi 


| sequently have none for anybody else. 


posed to the assassin’s knife, when he turned traitor. | 


lt Ll were disposed to play orator, and deal in de- 
clamation, here to-night, | would imitate one of the 
ancient tragedies we have such account of—I would 
take William H Seward and open to you the sears 
he has received. I would exhibit his bloody gar- 
ment and show the rent caused by the assassin’s 
knife. (Three cheers for Seward.} Yes, I would un- 
fold his bloody garments here to-night and ask who 
had committed treason. I would ask why Jeff 
Davis was not hung? Why don’t you bang Thad 
Stevens and Wendell Phillips? I can tell you, my 
countrymen I have been fighting traitors in the 
South, [prolonged applause,| and they have been 
whipped, and say they were wrong, acknowledge 


their error and aceept the terms of the Constitu- | 


tion. 

And now as I pass around the circle, having fought 
traitors at the South, Lam prepared to fight traitors 
at the North, 
(“You ean’t have it,” and prolonged confusion, | 
they would be crushed worse than the traitors of the 
South, and this glorious Union of ours will be pre- 
served. In coming here to-night, it was not coming 
as Chief Magistrate of twenty-five States, but I come 
here as the Chief Magistrate of thirty-six States. I 
came here to-night with the flag of my country in 
my hand, with a constellation of thirty-six and not 
twenty-five stars. I came here to-night with the 
Constitution of my country intact, determined to 
defend the Constitution, let the consequences be 
what they may. I came here to-night forthe Union; 


God being willing with your help | 


the people must work it out. (Applause and confu- 
sion.) lecare not for your prejudices. It is time for 
the great mass of the Aincrican people to understand 
what your designs arcin notadmitting the Southern 
States when they have come to terms and even pro- 
posed to pay their part of the national debt. ILsay, 
Let them come; and those brave men, having con- 
quered them and having prostrated themin the dust 
with the heel of power upon them, What do they say? 
(Voice, ** Whatdoes General BuTLER say?”) General 
BurLer! What does General Grant say? And what 
does General Grant say of General BuTLER? What 
does General Sherman say? Ile says he is for res- 
toration of the Government; and General Sherman 
fought for it. 

But fellow citizens let this all pass. I care not for 
malignity. ‘There is a certain portion of our coun- 
trymen that will respect their fellow citizen when- 
ever he is entitled to respect, 
portion that have no respect tor themselves, and con- 
I knowa 
gentleman when I see him, And furthermore, Lknow 
when Llook aman inthetace—{ Voice,—" Which you 
can’t do.’’| LI wish I could see you, | will bet now, 
if there could be a light reflected upon your face that 
cowardice and treachery could be seen init. Show 
yourself, Come out here where wecan see you. If 
ever you shoot a man, you will stand in the dark 
and pull your trigger. | understand traitors, I have 
been fighting them for five years. We fought it out 
on the Southern end of the line, now we are fighting 
in the other direction. And those men—such a one 
as insulted me to-night—you may say, has ceased to 
be aman, andin ceasing to a man shrunk into the 
denomination of a reptile, and having so shrunken, 
as an honest man, | tread upon him. I came here 
to-night not to criminate or recriminate, but when 
provoked my nature is, not to advance, but to de- 
fend, and when encroached upon, I care not from 
what quarter it comes, it will find resistance, and 
resistance at the threshold. As your Chief Magis- 
trate L have felt, after taking an oath to support the 
Constitution of my country,that L sawthe encroach- 
ments of the enemy upon your sovereign rights. I 
saw the citadel of liberty intrenched upon and, as an 
honest man, being placed there as a sentinel, L have 
dared to sound the toesin of alarm, 
ears and not hear; haveatongue and not speak when 
the enemy approaches? 

And let me say to-night that my head has been 
threatened. It has been said that my blood was to 
be shed. 


and there is another | 


Should I have | 


Let me say tothose who are still willing to | 


sacrifice my life [derisive laughter and cheers, if you | 


want a victim and my country requires it, erect your 
altar and the individual who addresses you to-night, 
while here a visitor, | No, No,” and laughter] erect 


your altar if you still thirst for blood, and if youwant | 


it, take out the individual who now addresses you 
and lay him upon your altar, and the blood that now 
courses his veins and warms his existence, shall be 
poured out as a last iibation to Freedom. I love my 
country, and I defy any man to put his finger upon 
anything to the eontrary. Then what is my offense ? 
a, You ain’t a Radical,” “New Orleans,” 
*“ Veto’) 
What is called the Freedmen’s Bureau Bill, and in 
fine, not to go into any argument here to-night, if you 
do not understand what the Freedmen’s Bureau Bill 
is, I can tell you. [Voice—*‘ Tell us’*} Before the re- 
bellion there were 4,000,000 called colored persons 
held as slaves by about 340,000 people living in the 
South. That is 340,000 slave owners paid expenses, 
bought land and worked the negroes, and at the ex- 
piration of the year when cotton, tobacco, and rice 
was gathered and sold,after all paying expenses, these 
slave owners put the money in their pocket—(slight 
interruption)—your attention—they put the prop- 
erty in their pecket. In many instances there was 
no profit and many come outin debt. Well, that is 
the way things stood before the rebellion, The re- 
bellion commenced and the slaves were turned loose, 
Then we come to the Freedmen’s Bureau Bill. And 
what did the bill propose? It proposed to appoint 
agonts and sub-agents in all thecities, counties, school 
districts and parishos, with power to make contracts 


Somebody says “ Veto.” Veto of what? | 





for all the slaves, power to control and power to | 
them out—dispose of them, and in addition ; ire 
the whole military power of the Government 
to carry it into execution. 

Now {clamor and confusion] I never 
clamor. I have never been afraid of the people 
by them I have always been sustained. And na 
I have all the truth, argument, fact and oeemee 
my side, clamor nor affront, nor animosities 
drive me from my purpose. . 

Now to the Freedman’s Bureau. What wos 3» 
Four million slaves were emancipated and giver . 
equal chance and fair start to make their own = eg 
port—to work and produce; and having worked 4, 
produced, to have their own property and 
to their own support. But the Freedmen’s Burs, 
comes and says we must take charge of these 4.(y nn 
slaves. The Bureau comes along and proposes a 
an expense of a fraction less than $12,000,000 a Year 
to take charge of these slaves. You had already ex. 
pended three thousand million dollars to set they 
free and give them a fair opportunity to take caro 
of themselyes—then these gentlemen, who are sye} 
great friends of the people, tell us they must be taxed 
twelve million dollars to sustain the Freedman’: 
Bureau. (Great confusion.] I would rather speak 
to five hundred men who would give me their atten 
tion than to one hundred thousand that would not 
{With all this mass of patronage he said he cou)d 
have declared himself dictator. | P 

The Civil Rights bill was more enormous than the 
other. I have exercised the veto power, they say 
Let me say to you of the threats from your Stevenses 
Sumners, Phillipses and all that class, I care not for 
them. As they once talked about forming a“ league 
with Hell and acovenant with the devil.” I tell yoy 
my countrymen here to-night, through the power of 
Hell, death and Stevens with all his vowers com- 
bined, there is no power than can control me sayo 
you the people and the God that spoke me into ex- 
istence. In bidding you farewell here to-night, | 
would ask you with all the pains Congress has taken 
to calumniate and malign me, what has Conzress 
done? Has it done anything to restore the Union of 
the States? But, on the contrary, has it not done 
everything to prevent it? 

And beeause [ stand now as I did when the rebel 
lion commenced, I have been denounced as a traitor, 
My countrymen here to-night, who hassuffered more 
than I? Who has run greater risk? Who hasborne 
more than I? But Congress, factious, domineering, 
tyrannical—Congress has undertaken to poison the 
minds of the American people, and create a feeling 
against me in consequence of the manner in which | 
have distributed the public patronage. 

While this gang—this common gang of cormorants 
and bloodsuckers, have been fattening upon the 
country for the past four or five years—men never 
going into the field, who growlat being removed from 
their fat offices, they are great patriots! Look at 
them all over your district! Everybody is a traitor 
that is against them. I think the time has come, 
when those who stayed at home and enjoyed offices 
for the last four or five years—I think it would be no 
more than right for them to give way and let others 
participate in the benefits of office. Hence you can 
see why itis that I am traduced and assaulted. | 
stood. up by these men who were in the field, and I 
stand by them now. 

I have been drawn into this long speech, while I 
intended simply to make acknowledgments for the 
cordial welcome; but if I am insulted while civili- 
ties are going on I will resent it in a proper manner, 
and in parting here to-night, I have no anger nor 
revengeful feelings to gratify. All I want now— 
peace has come and war is over—is for all*patrivtic 
men to rally round the standard of their country and 
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| swear by their altars and their God, that all shall 





sink together but what this Union shall besupported. 
Then in parting with you to-night, I hang over you 
this flag—not of 25 but of 36 stars—L hand over to you 
the Constitution of my country—though imprisoned, 
though breaches have been made upon it—with con- 
fidence hoping you will repair the breaches, I hand 
it over to you, in whom I have always trusted and 
relied, and, so far, | have never deserted—and I feel 
confident, while speaking here to-night, for heart 
responds to heartof man, that you agree to the same 
great doctrine. 

Then farewell! The little ill feelings aroused here 
to-night, for some men have felt a little ill; let us 
not cherish them. Let me say, in this connection, 
there are many white people in this country that 
need emancipation. Let the work of emancipation 
goon. Let white men stand erect and free. |. 
voice, ‘*‘ What about New Orleans”’]. You complain 
of the disfranchisement of the negroes in the South- 
ern States, while you would not give them the right 
of suffrage in Ohio to-day. Let your negroes vote in 
Ohio before you talk about negroes voting. Take 
the beam out of your own eye before you see the 
mote in your neighbours eye. You are very much 
disturbed about New Orleans—but you will not allow 
the negro to vote in Ohio. : 

This is all plain, we understand this all and in 
parting with you to-night let me invoke the blessing 
of God upon you, expressing my sincere thanks tor 
the cordial manner in which you have received me. 


Mr. EDMUNDS. I move that the Senate 
sitting for this trial stand adjourned until to- 
morrow at twelve o’clock. 

Mr. FESSENDEN. I wish to make a mo- 
tion that takes precedence of that, that when 
the court adjourns it adjourn to meet on Mon- 
day next. : 

Mr. DRAKE. That has been decided against. 

Mr. FESSENDEN. It can be considered 
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because other business has been done in 
oe meantime. 
i EDMUNDS. I rise toa point of order 
+; under the rules the motion to adjourn takes 
ere len ce. 
fhe CHIEF JUSTICE. The Chair is of 
opinion that the motion to adjourn takes pre- 
sedence of every other motion if it is not with- 


Whi. 
‘ic. EDMUNDS. _ I will withdraw it at the 
juest of the Senator from Maine. 
Mr. FESSENDEN. I can afterward renew 
the 1 notion tO oe 

Vhe CHIEF JUSTICE. The Senator from 
Mai le moves that when the Senate sitting as 
a court of impeachment adjourns it adjourn 
to meet at twelve o’clock on Monday. 

Mr. FERRY called for the yeas and nays, 
and they were ordered ; and being taken, re- 


ilted—yeas 16, nays 29; as follows: 

YEAS—Messrs. Buckalew, Corbett, Davis, Dixon, 
Doolittle, Fessenden, Fowler, Henderson, Johnson, 
McCreery, Norton, Nye, Patterson of Tennessee, 
Trumbull, Van Winkle, and Vickers—16. 

NAYS—Messrs. Anthony,Cameron, Cattell, Chand- 
hers Cole, Conkling, Conness, Cragin, Drake, Ed- 
mi . Ferry, Frelinghuysen, Hendricks, Howard, 
Howe, Morgan, Morrill of Maine, Morrill of Ver- 
n Patterson of New Li: ampshire, Pomeroy, Ross, 
Sh a ian, Sprague, Stewart, Sumner, Thayer, Willey, 


id Williams—29, 

NOT Vor iNG—Messrs. 
Morton, Bs umsey, 
Yat 

So a motion was not agreed to. 

Mr. EDMUNDS. I move that the Senate 
sitting for this trial adjourn. 

The CHIEF JUSTICE. The Senator from 
Vermont moves that the Senate sitting as a 
court of impeachment adjourn until to-morrow 
at twelve o'clock. 

The motion was agreed to. 


Bayard, Grimes, Harlan, 
Saulsbury, Tipton, Wade, and 


SaturpDay, April 4, 1868. 


The Chief Justice of the United States en- || 


THE 


CONGRESSIONAL 


indicate their party proclivities, or are they 


-? 
< 
f 


r. They are the re 

Question. I he Democrat means Republican, 
and the Re pul yJlican means Democrat ? 

Answer. Ex: actly ; 

Question. To what paper were you attached 
on or about the &th of September, 1866? 

Answer. The Missouri Democrat. 

Question. Did you report a speech delivered 
from the balcony of the Southern Hotel in St. 
Louis by Andrew Johnson ? 

Answer. I did. 

Question. What 
speec h delivered ? 

Answer. Between eight and nine o’clock in 
the evening. 

Question. Was there a crowd in the streets? 

Answer. Yes, sir, there was, and on the 
baleony also. 

Question. Where were you? 

Answer. I was on the balcony, 
or three feet of the 


verse. 


time in the day was that 


within two 
President while he was 


| speaking. 


Question. Where were the rest of the presi- 
dential party? 

Answer. | cannot tell you. 

Question. Were they there? 

Answer. I have no recollection of seeing 
any of the party on the balcony. 

Question. Did the President come out to 
answer a call from the crowd in the street 


apparently ? 


Answer. Yes, sir, I judge so; I know there 
was a very large crowd in the street in front 


| of the hotel, and there were continuous cries 


| for the 


ter d the Senate Chamber at twelve o’clock and | 


ok the chair. 


(he usual proclamation having been made | 


Sergeant-at-Arms, 

The Managers of the impeachment on the 
part of the House of Representatives appeared 
and took the seats assigned them. 

(he counsel for the respondent also appeared 
and took their seats. 

The presence of the House of Representa- 
tives was next announced, and the members 
of the House, as in Committee of the Whole, 
headed by Mr. E. B. Wasupurne, the chair- 
man of that committee, and accompanied by 
the Sp eaker and Clerk, entered the Senate 
Chamber, and were conducted to the seats pro- 

vided for them. 

The CHIEF JUSTICE. The Secretary will 
read the minutes of the last day’s proceedings. 

The Seeretary read the Journal of the pro- 
ceedings of the Senate yesterday sitting for the 
trial of the impeachment. 

the CHIEF JUSTICE. Gentlemen Man- 
agers, you will please to proceed with your evi- 
dence. The Senators will please to give their 
allention, 


L. L. WALBRIDGE sworn and examined. 

By Mr. Manager Butter: 

Question. What is your business? 

Answer. Short-hand writer. 

Question. How long have you been engaged 
in that business? 

Answer. Nearly ten years. 

Question. Have you had during that time 
any considerable experience ; and if so, how 
much in that business? 

Answer, Yes, sir; I have had experience 
during the whole of that time. in connection 
with newspaper reporting and outside. 

Question. Reporting for courts? 

Answer. Yes, sir. 

Question. With what papers have you been 
lately connected? 

Answer. More recently with the Missouri 
/emocrat ; previous to that time with the Mis- 
souri Republican, # 

Question. Dosthe names of those papers 


by the 





| the banquet, 
| made. 





President, and in response to those 
cries I supposed he came forward. 


Question. Had he been received in the city 


| by a procession of the various charitable socie- 


ties? 

Answer. He had during the afternoon been 
received by the municipal authorities. 

Question. Had the mayor made him an 
iddress of welcome? 

Answer. He had. 

Question. Had he 

Answer. He had. 

Question. Did you take a report of that 
speech ? 

Answer. I did. 

Question. How fully? 

Answer. I took every word. 

Quesiion. After it was taken, how soon was 
it written out? 

Answer. Immediately. 

Question. How was it written out? 

Answer. At my dictation. 

Question. By whom? 

Answer. The first part of the speech previous 
to the banquet was written out in one of the 
rooms of the Southern Hotel. That occupied 
about half an hour, [ think. Wethen attended 
at which other speeches were 
Immediately after the conclusion of 
the banquet we went to the Republican office 
and there I dictated the speech to Mr. Mona- 
han and Mr. 
Republican. 

Question. 


answered that address? 


You have spoken of a banquet; 


| was there a banquet given to the President and 


his suite by the city? 

Answer. There was at the Southern Hotel, 
immediately after the speech on the balcony. 

Question. At that banquet did the President 
speak ? 

Answer. He made a very short address. 

Question. And there was other speaking 
there, I presume. 

Answer. Yes, sir. 

Question. After that speech was written out 
was it published ? 

Answer. It was. 

Question. When? 

Answer. 
Sunday Republican. 

Question. After it was published did you 
revise the publication by your notes? 

Answer. 1 did. 

Question. How soon? 

Answer. Immediately after the speech was 


GLOBE. 


McHenry, two attachés of the 


On the very next morning, in the 


| 


Lil 


printed in the Sunday morning Republican | 
went to the Democrat office in company with 
my associate, Mr. Edmund T. Allen, and 
very carefully revised the speech for the Mon 
day morning Democrat. 

Question. Then it was on the same 
that you made the 
Answer. 

speech. 
Question. 
you your 


Sunday 
revision ? 
Yes, sir; the Sunday after the 


When you made the revision had 
notes? 

Answer. I had. 

Question. State whether you compared the 
speec *h as p rinted 7 those s notes? 

Answer. Yes, sir; I did : 
since. 

Question. 


that time, and 


When you compared it did you 
make any corrections that were needed, if any 
were needed? 

Answer. My recollection is that there were 


II one or two simple corrections, errors either in 


transcribing or on the part of the printer. Tha 
is all that 1 remember in the way of corrections 
of the speech. 


Question. Did you afterward have occasion 


to revise that speech with your notes? 


I had. 
When was that? 
I think that was little over a year 


Answer. 

Question. 

Answer. 
ago. 

Question. What occasion called you to revise 
it with your notes a little over a year ago? 

Answer. I was summoned here by the Com 
mittee on the New Orleans Riots, and imme 
diately after receiving the summons I| .unted 
up my and again made a 
with them of the printed speech. 

Question. How far did that second compari 
son assure you of corrections? 

Answer. It was perfectly correct. 

Question. Now, in regard to particularity of 
reporting ; were you e ‘nabled to re port so cor 
rectly as to give inaccuracies of pronunciation 
even ? 

Answer. 


notes comparison 


Yes, sir. I did so in that instance. 
Question. Whereare your original notes now ? 
Answer. I cannot tell you, sir. I searched 

for them immediately after I was summoned 


here, but failed to find them. 
Question. You had them up tothe time you 
were examined before the committee on the 


New Orleans riot? 

Answer. IL had, and brought them with me 
here, but I have no recollection of them since 
that time. 

Question. Have you a copy of that paper? 

Answer. I have. 

Question. Will you produce it? 

[The witness produced a newspaper, being 
the Missouri Democratof Monday, September 
10, 1866. ] 

Question. Is this it? 

Answer. It is. 

Question. From your knowledge of the man- 
ner in which you took the speech, and from 
your knowledge of the manner in which you 
corrected it, state whether you are now enabled 
to say that this paper which | hold in my hand 
contains an accurate report of the speech of 
the President delivered on that occasion? 

Answer. Yes, sir; 1 am enabled to say it is 
an accurate report. 

Mr. Manager BUTLER. I propose, if there 
is no objection, to offer this in evidence, and 
also if there is objection. 

Mr. EVARTS. Before that is done 
cross-examine this witness. 


Mr. Manager BUTLER. 


Cross-examined by Mr. Evarrs: 


let us 


Certainly. 


Question. I understand that you took down, 
as from the President’s mouth, the entire 
speech, word for word, as he delivered it ? 

Answer. Yes, sir. 

Question. In the transcript from your rotes 
and in this publication did you preserve that 
form and degree of accuracy and complete- 
ness? Is it all the speech? 

Answer. It is the whole speech. 

Question. No part of it is condensed or para- 
phrased? 
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Answer. No, sir; the whole speech is there 
in complete form, 


Question. You say that, beside the revision 


of the speech which you made on the Sunday 
following its delivery, you made a, revision a 
year ago? 

Answer. Yes, sir. 


Question. Yor what reason and upon what 


occasion ? 

Answer. As I said, it was owing to my hav- 
ing been summoned before the Committee on 
the New Orleans Liot. 

Question. A committee of Congress ? 

Answer. Yes, sir. 

Question. At Washington ? 

Answer. Yes, sir. 

Question. When was that? 

Answer, I should say a little over a year 
ago. I cannot fix the date precisely. 

Question. Were you then inquired of in 
regard to that speech? 

Answer. I was. 

Question. And did you produce it then to 
that committee ? 

Answer. 1 did. 

Question. Were you examined before any 
other committee than that ? 

Answer. No, sir. 

Question. Was your testimony reduced to 
writing ? 

Answer. I believe so. 

Question. And signed by you? 

Answer. No, sir; not signed. 

Mr. EVARTS. We suppose, if the court 
please, that this report is within the compe- 
tency of proof. 

Mr. Manager BUTLER, (to the witness. ) 
Was your testimony published? 

The Wirness. The testimony I gave last 
winter? 

Mr. Manager BUTLER. Yes, sir; before 
the New Orleans riot committee. 

Answer. Lam not aware whether it was or 


not. 
Mr. Manager BUTLER. Will the Secre- 
tary have the kindness to read this speech ? 
‘The Chief Clerk read as follows, from the 
Missouri Democrat of Monday, September 10, 
186: 
Speech of President Johnson, 


Being set down at the Southern, a large crowd col- 


lected in Walnut street, and called loudly for the | 


President. He answered their summons by the fol- 
towing address: 


Fellow Citizens of St. Louis: In being introduced | 


to you to-night it is not for the purpose of making a 
speech, It is true lam proud to meet so many of 
my fellow citizens here on this occasion, and under 
the favorable circumstances that Ldo. (Cry, “how 
about British subjeects?”}] We will attend to John 
Bull atter a while so far as that is concerned. 
Vieusatat and loud cheers.] Ll have just stated that 
was not here for the purpose of making a speech, 
but after being introduced simply to tender my cor- 
dial thanks for the welcome you have given we in 
your midst, [A voice: “Ten thousand welcomes;” 
2urrahs and cheers.) Thank you,sir. I wish it was in 
my power to address you under favorable cireum- 
stances upon some of the questions that agitate and 
distract the public mind at this time, Questions that 
have grown out of a fiery ordeal we have just passed 
through and which I think as important as those we 
have just passed by. The time has come when it 
seems to me thatall ought to be prepared for peace 
the rebellion being suppressed, and the shedding of 
blood being stopped, the sacrifice of life being sus- 
pended and stayed, it seems that the time has ar- 
rived when weshould have peace; when the bleeding 
arteries should be tied up LA voice: ** New Orleans;” 
“Goon.” } 
Perhaps if you had a word or two on the subject 
of New Orleans, you might understand more about 
it than youdo, | Laughter and eheers.} And if you 
will go back (Cries for Seward )|—if you will go back 
and ascertain the cause of the riot at New Orleans, 
perhaps you would not be so prompt in ealling out 
New Orleans. 
Orleans, and trace it back to its souree, or to itsimme 





for the blood that was shed there. 


If you will take up the riot at New | 


If you will take up the riot at New Orleans, and | 


trace it back to the Radical Congress (great cheer- 
ing, and cries of “ bully,’’}] you will find that the riot 
at New Orleans was substantially planned—if you 
will take up the proceedings in their caucuses you 
will understand that they there knew [cheers] that a 
convention was to be called which was extinct, by 
its powers having expired; that it was said, and the 
intention was that a new government was to be 
organized; and in the organization of that govern- 
ment the intention was to enfranchise one portion 
of the population called the colored population, who 
had just been emancipated, and at the same time 
disfranchise white men. (Great Cheering.) When 


| 
| 


SUPPLEMENT TO 


you begin to talk about New Orleans [confusion] 
you ought to understand what you are talking about. 

When you read the speeches that were made or 
take up the facts~on Friday and Saturday before 
that Convention sat—you will there find thatspeeches 
were made incendiary in their character, exciting 
that portion of the population, the black popula- 
tion, to arm themselves and prepare for the shed- 
ding of blood. [A Voice: “Thats so!” and cheers). 
You will also find that that Convention did assem- 
ble in violation of law, and the intent of that Con- 


| vention was to supersede the recognized authorities 





| Judas,—Judas Iscariot, and all that. Now, my coun- 
| trymen here to-night, it is very easy to indulge in 
| epithets, it is very easy to call a man Judas, and ery 
| out t-r-ai-tor, but when he is called upon to give 


| once, oncof the twelve apostles. 


_ diate cause, you will find out who was responsible || 


| 


| 


| consent of the people. 


| colored population, then this Radical Congress was 


| votes was to 


| elected me, and that I was a t-r-ai-tor [cheers] be- 
| cause I exercised the veto power in attempting to, 
| and did arrest for a time, a bill that was called a 


in the State government of Louisiana, which had 
been recognized by the Government of the United 
States, and every man engaged in that rebellion—in 
that Convention, with the intention of superseding 
and up turning the Civil Government which had 
been recognized by the Government of the United 
States—I say that he was a traitor to the Constitu- 
tion of the United States, [cheers,| and henee you 
find that another rebellion was commenced, having 
its origin in the Radical Congress. These men were 
to go there; a government was to be organized, and 
the one in existence in Louisiana was to be super- 
seded, set aside and overthrown. You talk to me 
about New Orleans! And then the question was to 
come up, when they had established their ‘govern- 
ment—a question of political power—which of the 
two governments was to be recognized—a new gov- 
ernment inaugurated under this defunct Conven- 
tion—set up in violation of law and without the | 
And then when they had 

established their government, and extended univer- | 
sal or impartial franchise as they ealled it to this 


to determine that a government established on negro 
be the government of Louisiana. 
Se Oa. and cheers and “UWurrah for 
Andy.” 
So much for the New Orleans riot—and there was | 
the cause und the origin of the blood that was shed, 
and every drop of blood that was shed is upon their | 
skirts, and they are responsible forit. [Cheers]. I | 
could trace this thing a little closer but I will not 
do it here to-night. i 


But when you talk about New | 
Orleans, and talk about the causes and consequences 
that resulted from proceedings of that kind, perhaps, 
as I have been introduced here, and you have pro- 
voked questions of this kind, though itdon’t provoke 
me, I will tell you a few wholesome things that has 
been done by this Radical Congress. [Cheers]. | 

In connection with New Orleans and the extension 
of the Elective franchise, I know that I have been | 
traduced and abused. I knowit has come in advance 
of me here, as it has elsewhere, and that I have 
attempted to exercise an arbitrary power in resist- 


| ing laws that was intended to be enforced on the | 


Government. (Cheers and cries of “hear’’). 
Yes, that I had exercised the veto power, [* bully 
for you,’’] that I had abandoned the power that 


freedmen’s bureau bill. (Cheers.] Yes that I was a 
t-r-ai-t-o-r! And I have been traduced, I have been 
slandered, [ have been maligned, I have been called 


arguments & facts, he is very often found wanting. 

Judaas, Judas Iscariot, Judaas! Therewasa Judas 
Oh! yes, and these 
twelve apostles had a Christ. [a voice, “And a 
Moses, too.”’ Great laughter.| The twelve apostles 
had aChrist, and he could not have had a Judas un- 
less he had had twelve aposties. If I have played 
the Judas, who has been my Christ that [have played 
the Judas with? Was it Thad. Stevens? as it 
Wendell Phillips? Was it Charles Sumner? [Hisses 
and cheers.) Are these the men that set up and com- 
= themselves with the Saviour of men, and every- 

ody that differs with them in opinion, and try to 
stay & arrest their diabolical and nefarious policy 
is to bedenouncedas aJudas. [‘‘Hurrah for Andy,’’ 
and cheers. } 

In the days when there ware twelve apostles, and 
when there ware a Christ, while there ware Judases, 
there ware unbelievers,too. Y-a-s; while there were 
Judases there ware unbelievers. [Voices—“hear.”’ 
“Three groans for Fletcher.”’] Yes, oh! yes! unbe- | 
lievers in Christ: men who persecuted and slandered 
and brought him before Pontius Pilateand preferred 
eharges and condemned and put him to death on 
the cross, tosatisfy unbelievers. And this same per- 


secuting, diabolical and nefarious clan to-day would |) 
| persecute and shed the blood of innocent men to 


carry out their purposes. [Cheers] But let me tell 
pobrsies me give yous few words here to-night—and 
put a short time since I heard some one say in the 
crowd that we had a Moses. [Laughter and cheers]. 
Yes, there was a Moses. And I know sometimes it 
has been said that have said that I would be the 
Moses of the colored man. [*‘* Never,” and cheers. ] 
Why, I have labored as much in the cause of eman- 
os as any other mortal man living. But while 
I have strived to emancipate the colored man, [have 
felt, and now feel, that we have a great many white 
men that want emancipation. | Laughter and cheers. ]} | 
There is a set amongst you that have got shackles on 
their limbs, and are as much under the heel and con- 
trol of their masters as the colored man that was 
emancipated. [Cheers] 

I call upon you here to-night as freemen—as men 
who favor the emancipation of the whiteman as well 
as the colored ones. I have been in favor of eman- 


cipation, I have nothing to disguise about that—I | 
have tried to do as much, and have done as much, 
and when they talk about Mosesand thecolored man 





being led into the promised land, where is the land 
{Cheers} | 


that this clan proposes to load them? 


| owners bought the land and raised the 











When we talk about taking them out from ar 
the white population and sending them to. a 
climes, what is it they propose? Why it is oor : 
us a Freedmen’s Bureau. And after giving 4. ° 
freedmen’s bureau, what then? Why, here in vi. 
South it is not necessary for me to talk toyou wi _ 
I have lived and you have lived, and understan r c 
whole system, and how itoperates; we know how =e 
slaves have been worked heretofore. Their origing 
purchased them, as the case might be; paid all th 
expenses of carrying on the farm, and, in the ena 
after producing tobacco, cotton, hemp and flax ~ 
all the various products of the South, bringing ¢h “s 
into the market without any profit to them, whiln 
these owners put it all into their own pockets, "| hi. 
was their condition before the emancipation. This 
was their condition before we about their“ Moses,” 


snd 


| (Cheers and laughter] 


Now what is the plan? I ask your attentiop 


| Come, as we have got to talking on this subject, giy, 


me your attention for a few minutes. Lam address. 
ing myself to your brains, and not to your prejudices: 


| to your reason and not to your passions. And when 





| tion and see that that law was fait 





reason and argument again resume their empire, this 
mist, this prejudicethat has been inerusted upon the 
public mind must give way and reason become tr). 
umphant. [Cheers] Now, my countrymen, let mo 
call your attention to a single fact, the Freedmen’s 
Bureau. [Laughter and hisses] Yes; slavery was 
an accursed institution till emancipation took place 
It was an accursed institution while one set of mney 
worked them and got the profits. But after emanej. 
vation took place they gave us the Freedmen’s 
3ureau. They gave us these agents to go into every 
county, every township, and into every school-dic- 
trict throughout the United States, and especially 
the Southern States. They gave us commissioners 
They gave us $12,000,000 and placed the power in the 
hands of the Executive, who was to work this ma- 
chinery, with the army brought to its aid, and to sys. 
tain it. Then let us run it, on the $12,000,000 as 
beginning, and, in the end, receive $50,000,000 or 
$60,000,000, as the case may be, and let us work tho 
4,000,000 of slaves, In fine, the Freedmen’s Bureay 
was a simple proposition to transfer 4,000,000 of 
slaves in the United States from their origina| 
owners to anew set of taskmasters. [| Voice; “ Never,” 
and cheers.) have been laboring four years to 
emancipate them; and then I was opposed to seeing 
them transferred to a new set of taskmasters, to be 
worked with more rigor than they had been hereto- 
fore. [Cheers] Yes, under this new system they 
would work the slaves, and call on the Government 


|| to bear all the expense, and if there was any protits 


left, why they would pocket them, [laughter and 
cheers,} while you, the people, must pay the expense 
of running the machine out of your pockets, while 
ow got the profits of it. So much for this ques- 
ion. 

I simply intended to-night to tender you my sin- 
eere thanks. Butas I go along, as we are talking 
about this Congress and these respected gentlemen, 
who contend that the President is wrong, because 
he vetoed the Freedmen’s Bureau bill, and all this; 
because he chose to exercise the veto power, he 
committed a high offense, and therefore ought to 
be impeached. [voice, “ neyse" Y-a-s, y-a-s, 
they are ready to impeach him. [voice, “let them 
try it.”"] And if they were satisfied they had the 
next Congress, by as decided a majority as this, upon 
some pretext or other—violating the Constitution— 
neglect of duty, or omitting to enforce some act of 
law, upon some pretext or other, they would vacate 
the Executive Department of the United States, [A 
voice, ** too bad they don’t impeach him.’4}) Wha-t? 
As we talk about this Congress, let me call the sol- 
diers’ attention to this immaculate Congress. Let 
me call your attention. Oh! this Congress, that 
could make war upon the Executive because he 
stands upon the Constitution and vindicates the 
rights of the people, exercising the veto power in 
their behalf—because he dared to do this, they can 
clamor, and talk about impeachment. And by way 
of elevating themselves and increasing confidence 
with the soldiers, throughout the country, they talk 


about impeachments. 


So far as the Fenians are concerned; upon this 
subject of Fenians, let me ask you very plainly here 
to-night, to go back into my history of legislation, 
and even when Governor of a State—let me ask il 
there is a man here to-night, who, in the dark days 
of Know-nothingism, stood and sacrificed more tor 
their rights? [ Voice, ‘*good,’’ andcheers.|} 

It has been my peculiar misfortune always to have 
fierce opposition, because I have always struck my 
blows direct, and fought with right and the Constitu- 
tion on my side. [Cheers.] Yes, 1 will come back 


| to the soldiers again ina moment. Yes, here was & 


neutrality law, I was sworn to we the Consti- 
ifully executed. 
And because it was executed, then they raised 


a clamor & tried to make anappeal to the foreigners; 


| and especially the Fenians. And what did they do? 


They introduced a bill to tickle and play with the 
fancy, pretending to repeal the law, and at the same 
time making it worse and then left the law just where 
it is. | Voice—:That’s so.}—They knew that when- 
ever a law was presented to me, proper in its provis- 
ions, ameliorating and softening the rigors of the 
present law that.it would meet my hearty approba- 
tion but as they were pretty well broken down an 
losing public confidence, at the heels of the session 
they found they must do something. And hence, 


| what did they do? They pretended to do something 
| for the soldiers. 


Who has done more for thesoldiers 
than Ihave? Who has periled more in thisstrugzle 
than I have? [Cheers] + then, to make theul 
their peculiar friends and favorites of the soldiers, 
ey came forward with a progosition to do what? 
Why, we will give thesoldier $50 bounty—$00 bounty 
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; Hotel, on the baleo Phe are both here: take longer. the Radical Congress, defended hims 
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take the notes? ; f wl proposition—to do what? ‘Tio give to the s and 
— ae own view of what was intended to be said. tifty dollars ($50) bounty if he has served two (2) years e 

Answer. No, sir. By Mr. Manager But.er: one hundred dollars ($100) if he has served thi \ 

Question. How then? Question. By dictating a report from the |, ¥&8: Now mark this. ‘Thecolored man that : 

tnewer. There are freq aot. ‘ ] = . ; twoyearscean get his one hundred ($100)dollars » 

inswer. 1ere are frequently interru) ns notes, with another person to write Out, 1t can but the white man must serve three for his. 
in the course of a spec¢ h; there are frequent be much more rapl lly written out, can it not? But that is not the point. While they wer \ 
pauses of a speaker, and a great many things. Answer. Yes, Sir ; at least one fourth. ting — ottomptios . Dp - ase the soldier 2 ee ee 

hy f ) +) } ) > — ar . . ~<a ’ BP, ‘ ae ie , lim fitty (So ollars for two (2) years se! ‘cs ry 

GJirestion. But aappem there are no pauses, , Mr. Manager BU | LE iv. I p it this Teport tookitinto their head to give somebody else a! f | 

ut you are merely taking down the speech ? in evidence. I do not propose to read it. not of fifty ($50) dollars for two years servi id 


lnswer. If a man talks steadily for two or 
three minutes together, it will take from twelve 
to twenty minutes to write out what he may 


Mr. STANBERY. Ly 
Mr. Manager | 
1 


he report m¢ 
) 


et it be printed, 
SUTLER. Certainly. 
de by the witness, Josey h A. 


attention! as I want to make an jmpression on ) 


minds of the facts--When, the Brave b ry 
followed his gallant Officer, who slept on the t 
field, who perilled his life, shed his blood and ! 





say in three minutes time ordinarily. Dear, is as follows limbs behind him, he ean get fifty $50) dollars So) “5 
Question. That is, four times as | 9 , - Fie aid if he has served two years, but the Member ty 
Juescion. A Hat 1s, ur times as iong: Speech fre De iv of Southern Hotel. gress who never smelt gunp »wder can g¢ i foul ’ 

Answer. Yes. After a few words of thanks Mr. Johnson was in- || and dollars ($4,000) extra pay (Loud Chee! ee non 
Question, Suppose he speaks rapidly and terrupted with inquiries “about Ne w Orleans” and || isa true picture my countrymen of what has i. vu 
oveeiae® : in reply he charged the responsibility of that riot on pired in the past. Fellow citizens you are all fami a ae 
' Congress, saying it was certainly planned and that || iar with the work of restoration; you know that evel part 

and 


2 
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some who talk about the el tive franchise is nota < nm ion of an icer 1 ir De any other ¢ } anve tha 1 the I ihave ated? 
y h they wanted to overturn the Government partment fnewe) None at all, 1 of 
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» go to Congress and and manage affairs of state. uma’ : OE ae: the Treasury ar: ia is oo . ly 1 this 
before you commence throwing your stones you Om mtssiou a ' ”_ ; swaoury ©& oe gre ; . : 
itto be able to say that you dont live in glass prep: red at your Department ? changed [or 
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to « r these forms in evidence, but I will not 
re i } ! ma il 

Mr. STANBERY) You will allow us t 
a me g first ] Ippose 

i! { ive) I I} | R Cer Ginly 


f 
Question. Mr. Chew, as I understand you, 


the ie form contained this clause, °° said 
officer to hold and exercise the office during 
the a - of the V1 lent of the United 
States for the time being.”’ ‘That was the old 
form 7? 


duswer. Yes, sir. 

Question. And I understand you that the 
ileasure of the President 
of the United States for the time being’ are 
now left out. and the we rds ** subject to the 
conditions prescribed by law’’ are inserted ? 

Answer. Yes, sir. 

(ueslion. 
your pl o as to introduce in place 
of what was there before these words, ‘* to 
hold until removed by the President, with the 
consent of the Senate ’ 


Have you ever changed one of 
tes orforms 


Answer. No, sir. 
You never have? 
fiswer. We never have. 

Question, Letsme ask you if any commission 
has been issued toa head of pees differ- 
ent from those that you issued before the ten 
Has any commission since 


(uc lion. 


ure-of-othee act ? 
that act been issued to a head of Department : 
Answer, 1am not aware of any. | brought 
no forms of commission to a head of Depart- 
ment, and did not examine that q\ iestion. 
(Juestion. Have you a separate plat e for the 
coimission of a head of Dep: shane nt? 


Answer I « 


Wuestion 
‘ : 


cannot answer that question. 
But you recollect no instance in 
which any change has been made there 

fuswer. I do not. 

By Mr. Manager Burier: 

Question. Has there been any commission 
issucd to a head of Department since March 2, 
1Su; 

Answer. I do not recollect at this moment. 

Mr. Manager BUTLER. ‘Then, of course, 
there ts no change. 
Mr. SUANBERY. 
Whit we have proved. 

Mr. Manager BUTLER, 
Hand to the Clerk all the forms you have 
brought with you. We offer them in evidence. 

The forms offered in evidence are as follows: 


Of course not; that is 


to the witness. 


Temyy rary (Commission of Deputy Postmaster—Old 
f t. Inthe form now used, the words in brackets 
ares metted, and the words “* subject to the conditions 
preserthed by law" inserted. 


Preaident of the United Statea of America: 
To all who shall see the se prense nis, greeting: 
Know ye, that, reposing special trust and confi 


dence in the integrity, ability, and punctuality of 


.L do appoint ——— deputy postmaster 

—, and do authorize and empower him to execute 

and fulfill the duties of that ottice according to law; 

and to have and to hold the said office, with all the 

powers, privileges, and emoluments to the same ot 

rightappertaining unto himthesaid ——— dur 

ing the pleasure of the President of the United States 

for the time being, and] until the end of the next 

session of the Senate of the United States, and no 
longer. 

In testimony whereof [T have caused these letters 
to be made patent, and the seal of the United States 
to be hereunto affixed. 

Given under my hand, at the city of Washington, 

the — day of —,in the year of our Lord 





i ene thousand eight hundred and —, and 
— of the independence of the United States of 
America the ———. 


By the President: 


Neeretary of State. 
New Form Permanent Postmaster—No Form of ol 
Commission in the Department. 
President of the United States of America: 
To « rho shall sce these presents, greeting : 
Know ye, that, reposing special trust and confi- 
dence in the integrity, ability, and punctuality ot 
—-, L have nominated, and by and with the 
nidvice arid’ consent of the Senate do appoint, —— 
deputy postmaster .and do authorize and em- 
power him to execute and fulfill the duties of th: 
office according te law; and to have and to hold the 
sajd office, with all the powers, priyileges, and emol- 
uiments to the same of right appertaining unto him 


SUPPLEMENT TO 


——, subject to 


the said ——— ———,, for the term of 
tions prescribed by law. 

f [ have caused these letters 
seal of the United States 
hereunt » affixed, 


Given under my hand, at the city of Washington, 


the lay of -, in the year of our Lord 
one thousand eight hundred and ——, and of 

’ the independence of the United States of 
America the ——-. 


By the President: 


Secretary of State, 


[Postmasters are appointed for four years. 


The words ** unless the President of the United 


States for the time being should be pleased 


os ; 
sooner to revoke and determine this commis- 
sion,’’ are now omitted, and the words ** sub- 


ject to the conditions prescribed by law’’ 


Ne ” Form Tes porary Commission of Marshaland At- 
to Ci/. ln Commiiss s of Murshal ** di igence”’ is 


learning. 


President of the United States of America: 
To all who shall see these presents, greeting . 


Know ye, that reposing speeialtrust and confidence 
in the integrity, ability, and learning of ; 
I do appoint him to be Attorney of the United States 
tor the ——, and do authorize and empower him to 
execute and fulfill the duties of that office according 
to law; and to have and to hold the said office, with 
all the powers, privileges, and emoluments thereunto 
legally appertaining unto him, the said ——— ——, 
{until the end of the next sessioh of the Senate of the 
United States, and no longer;| subject to the condi- 
tions prescribed by law. 

In testimony whereof I have caused these letters 
to be made patent, and the seal of the United States 
to be hereunto aflixed. 

Given under my hand, at the city of Washington, 


the day of ——, in the year of our Lord 
: one thousand eight hundred and ——, and of 
- the independence of the United States ot 
America the ——. 


By the President: 


Necretary of State. 


[Old jorm: ** During the pleasure of the 
President of the United States for the time 
being, and until the end of the next session of 
the Senate of the United States and no longer,”’ 
instead of the words in brackets in the above 
form. | 

New Form—Permanent Marshals and Attorneys. 


President of the United States of America: 
mn 7? , , : ee 
To all who shall see these presenta, greeting: 


Know ye, that, reposing special trust and confi- 
dencein the integrity, ability, and ——, Ihave 
nominated, and, by and with the advice and consent 
of the Senate, do appoint him —— of the 
United States in and for the —— ,anddo au- 
thorize and empower him to execute and fulfill the 
duties of that office according te law; and to have 
ind to hold the said oflice, with all the powers, priv- 
ileges, and emoluments to the same, of right apper- 
taining unto him, the said —— for the term 
of ——— ———-,, subject to the conditions prescribed 
by law. 

In testimony whereof I have caused these letters 
to be made patent, and the seal of the United States 
to be hereunto affixed. 

Given under my hand, at the city of Washington, 
the —day of ——, in the year of our Lord 
one thousand eight hundred and —, and of 
the independence of the United States of 
America the 


By the President: 


Secretary of State, 

{ This commission is used for attorneys and 
marshals. The term of service is four years 
The words ‘‘unless the President of the Uni- 
ted States for the time being should be pleased 
to revoke and determine this commission’’ are 
now stricken out, and the words ‘‘subject to 
the conditions prescribed by law”’ are in- 
serted. ] 


Judges. Answers for per- 
manent or temporary. 


Form of Commission for 


President of the United States of America: 

To allwho shall see these presenta, greeting i 

Know ye, that reposingspecial trust and confidence 
in the wisdom, uprightness, and learning of 
—-, I do authorize and empower him to exo- 
cute and fulfill the duties of that office according to 
the Constitution ‘and laws of the United States, and 
to have and to hold thesaid office with all the powers, 
privileges, and emoluments to the same of right ap- 
pertaining unto himthe said 

In testimony whereof [ have caused these letters 











to be made patent, and the seal of the 
to be hereunto affixed, 
Given under my hand, at the eity ¢ ine 
the — day of - . in the year of « . } 
L.s.| ——, and of the independence of the Uyi+..) \ 
States of America the - ee 


United Stat 


f Was ' 








By the President: 


Secretary of State. | 
[In case of judges of Territories the wor) i Ut 


aN subject to the conditions presec ribed by] 


are inserted. ‘This commission is used f,, G 
judges of the Supreme Court of the U 
States, judges of district courts and Terr: L. 8 


ries, and is temporary or permanent, as { 
case may be. | ‘ 


Form of New Commission of Necretaries of Leaat r 
used either in the recess or session of the N neat 


ica cect Hi 


Preside nt of the Un ited States of {me ica 


To ——— ——, greeting: wt 
Reposing special trust and confidence in your 

tegrity, prudence, andaility, Ldo appoint (or, l 

nate) ——— —— secretary of the legation of ; f 

United States of America ——, authorizin, 

hereby, to do and performall such matters and thine. ; ’ 

as to the said place or office di thap be rtain, or as m ~ 

be duly oe ree charge hereatter, and the sy ; / 


to hold and exercise, subject to the Siuditions pre. ] 


scribed by lay. Knot 
In testimony whereof I have caused the seal oj a3 
the United States to be hereunto affixed. : 
Given under my hand, at the city of Was p ex 
the — day of —,in the yearof our Lord } a. 
— thousand eight hundred and —, and of | Hl the 
- aoe ndence of the United States of America , 
a6", 


By the P reside nt: 


’ 


Secretary of Stute. 


[The ‘*words during the pleasure of th 
President of the United States for the tim: 3 
being’’ were formerly used. | 


Old Temporary Consular Commission, 
The President of the United States of Ainerica - 
To all who shall see these presents, greeting: 
Know ye, that reposing special trust and eo 
denceintheabilitiesandintegrity of I 
appoint him consul of the United States of Ame: -_— 
and such other parts asshall be nearer th: 
than to the residence ofany otherconsul or viceco: 
{the United States, within the same allegiance; Day 
do authorize and e mpowe r him to have and to hold 
the said office, and to exercise and enjoy all the right 
preéminences, privileges, and authorities to the sar . 
ofright appertaining, | during the pleasure ot th = Fre . 
ident of the United States for the time being, an ; 
until the end of the next session of the Senate of t Se 
United States, and no longer, he demanding and wee 
ceiving no fees or perquisites of office whatever w! 
shall not-be expressly established by some law of t 
United States. And I do hereby enjoin all ¢ - tains 
masters, and commanders of shipsand other 
armed or unarmed, sailing under the flag of the sa . 
States, as wellas all otheroftheireitizer ns, toacknow : 
edge and consider him, the said ——— ——-, accord : 
ingly. And I do hereby pray and request » BOV 
ernors and officers, to permit the said 1 
and peaceably to enjoy and exercise the said offic 
without giving, or suffering to be given unto him, any 
molestation ortrouble; but, onthe contrary, to afford Ry ¢] 
him all proper countenance and assistance; | offer eee 
ing to do the same for all those who shall, in like 
manner, be recommended to me by ' aa 
In testimony whereof I have caused these letterst lh 
be made patent, and the seal of the United States t Presic 
be hereunto affixed. 
Given under my hand, at the city of Washington, oe 
the — day of —, in the year of our Lord one 1D) 
o3 thousand eight hundred and —, and of t! nserte 
L. S.J independence ofthe United States of Ameri ; 
the -—. 

















cmmsanumeme f 
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y Se 


— ———, } 


By the President: ent « 





Secretary of State. poten 


[The words in brackets have been omitted 
since the passage of the tenure-of-oflice acts. } 


New Permanent Consular Commissions. 

The President of the United States of America: rrity 
To all who shall see these presents, greeting : t 
Know ye, that reposing special trust and 
dence in the abilities and integrity of ——— — 
have nominated, and by and with the advice an! said off 
consent of the Senate do appoint him, ———- —— ald Of 
the United States of America and such 0! h 
parts as shall be nearer thereto than to the res 
of any other consul or vice consul of the United the Ur 
States within the same allegiance; and do authoj a 


and empower him to have and to hold the 
office, and to exercise and enjoy all the rights, pre: 

eminences, privileges, and authorities to the sam¢ L. S. 
right appertaining, subject to the conditions P! 

scribed by. law; the said 
and receiving no fees or perquisites of office what 
ever which shall not be expressly established } 
some law of the United States. And I do here>) 


—._ demai ling 


— 
enjoin all captains, masters, and commanders ° [If 
Words 


ships and other vessels, armed or unarmed, saline 
under the flag of the said States, as well as all oth 
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—{ ind pea y ‘ n l 
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j i »; | offering tod ‘ 
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ny whereof I have caused these lett 
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! hand, att g 

lay of —, inthe ye { Lord 

ind eight hundred and ind of e 
lenceof the UnitedsS es ofA ‘ l 





ley 
\ e f State 
fore this commission read “during 
1 ' } 
e of the President of the U1 
x me being | 
/ a weed ) ty \ t 8 
ul ers i 8 
a either 7 ’ } 
{ ‘ 
ink the Thatted Sistas { 
yoo iat reposing special trust and confidence 
and ability ot - - ,l doa 
,anddo authorize and empower him 
nd fulfill the duties of that office a | 
i I vean ltoholdt iesaid offi e, With 
rs, privileges, and en uments 
ippertaining, unto link, the said — 
whereof I have ea 1 th letters 
! t, and the seal of the Un i States 
» aflixed. 
m hand, at the cits f W ashington, 
lay of ——, in the year of our Lord one 


nd eight hundred a nad t 
lenceof the United States of America 





ent 
\ rela ( Ntat 
: not P, 6 Mintstere I 
ury issue 8 is | 
/ it of th Un Niates of A 
pecial trust and confidence in your ir 
idence, and ability, | have nominated, and 
ithe advice and consent of the Senate do 
oy extraordinary and minister pleni- 
the United States of America 


hereby to 





ryou do and perform all si 
id things as to the said place or oflice doth 
or as may be duly given 
1 the said office to hold and « se during 


ire of the President of the United Stat 
Hcing, 
whereof I have caused the seal of the 
to be hereunto aflixed. 


inder my hand, at the city of Washington, 
day ot -, in the year ol ir Loradone 
vusand eight hundred and , and of the 


lependence of the United States of 


Pre side nt: 


Necreta? V of State. 


[he words ‘‘during the pleasure of the 





President of the United States for the time 
7’ are now stricken out and the words 

to the conditions preseribed by law’’ 

lhe same with commissions for 

sters resident and secretaries-of legation ] 

f Old Commission of Ministers Resident, perma 
( porary, and is used for t a) 118 


Envoys Extraordinary and Ministers Pleni- 


it of the Unit 


/ . 
eting: 


1 States of 


—<— “ie 


Ki ing special trust and confidence in your in 
trity, prudenee, and ability, I, ——, of the 
i States of America, ——— ——, authorizing 
y todo and perform all such matters and 
s to the said place or office doth appertain or 
be given you in charge hereafter, and the 
to hold and exercise |during the pleasure 
e President of the United States for the time 


In testimony whereof I have caused the seal of 
United States to be hereunto affixed. 

niven under my hand at the city of Washington 
the — day of ——, in the year of our Lord one 
thousand eight hundred and ——, and of the 


independence ot the United States of America 
thaw anes 


( 


by the President: — 
Necretary of State. 
rT 


if used as a temporary commission, 
words 
- 4 


the 


used in place of those in Lrackets are 
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VN e er 1 f the next session f the Ne 
; ; ~ rte Q ; y 7 
; » ] 
he S. \ ned. 
By M S 
[ M { ‘W hi V , ave 
( t ( x 
{ns Since Julv. 1 
T 1 
V t. How long ve you \ the 
1) \ I I State 
! S | LSs4. 
) Pha s, you have | 
‘ veal 
{ . Yes 
i In all ut tit efor s chance 
I I 3] t way ul Lie 
. 4 1) 
\ I I n 
{ i did 
+ r ) 
By Mr. Manager Betis 
4) ng a wi na 1 he 
Witness [ suy e you know Mr. Seward’s 
hat , 
{ ld 
Question. Is the letter 1 have just shov 
you signed by him? 
Ln rer, It S 
4 T T ’ 7 y 
\I Manager BUTLER » t C ( 
lor the respond it 1 offer now, gent l, 
1 list prepared bv the Secretary of State, Mr 
Seward, and sent to the Managers, of all the 
ippointments and removals as they ir in 
he State Department of oflicers from the bi 
rinning ot Governmen 
\f DED 1 vt — . 
Mr. SEANBERY and M ( RTT Of 
all icers ¢ 
ir. Manager BUTLER. Of heads of D 
partments. It is accompanied with a ter 
+] . ahead 1] 
sim] les¢ ng the list which I will read, 
mere induc nt 
4 ’ > ’ } 7 
Mr. CURTIS. We have no objection 
\f» \f. »T TT |? Ww} 1 +f 
Jil M; Loe Bl [LER | Wlil Tread 
DEPART g 
W HINGTON, Ma 9 238 
Str: In repl t note w 1 you addre lL to 
if i s »~in bD i the llouse of 
Li 2¢ uives in th ma I i ny} wom 
e President, | have the honor to bmit her« 
with two schedules, A and b. 
Schedule A presents a state tof all rem ils 
the heads of Departments made by the President 
f the United States during the s« ie Senate 
) me can ve ascertained lrom ré ru 
of partment 
Schedule LB Lins a statement all ay; int 
ment { bh is of VDepartim 3 DS me uv if 
by the P lent without the advice i consent 
the Senate, and w! the Senate was in ses n ) 
far th me appears upon ther ls of the D 
; tof St 
l have the rt e, very respectfully, your 
d t serv WILLiAM H. SEWARD 


Schedule A. 





List of removals of heads of Departments made by; 
the President at any time during the session of the 
Senate 

Timothy Pickering, Secretary of State, removed 
May ] , 1800. 

That is the whole of schedu \ Then 
comes 

Schedule B. 

List of anp« timer head f Denar 
mad t Vr lentata t l g 
( } Senat 

rimotl Pickerir P stm teé (9 ieral, June 





(, A. Harris, Aeting Secretary of War 


Asbury Dickins, Acting Secretary of State, May19, 
1836. 
C. A. Harris, Acting Secretary of War, May 27, 1836. 
McClintock Young, Acting Secretary of the ‘Treas- 
ury, May 14, 1842, and June 30,1842, and March 1, 184 
John Nelson, Acting Secretary of State ad unt 
February 29, 1844. 
McClintock Young, 
ury, May 2, 1844. 
Nicholas P. Trist, Acting Secretary of State, 
| T2418 


rim, 


Acting Secretary of the Treas 


, 1070. 
McClintock Young, Acting Secretary of the Treas- 
ury, December 9, 1847. 

John Appleton, Acting Secretary of Stato, April 1 


1843. i 





a is Acting Secretar cW ' 
W 1S. Derrick, A Ss tary of ‘ D 
‘ t rnd February 8 
\ 1 L. Hodge, Acting Secretary of the Treas 
ury, February 21, 18 
William Hunter, Acting Secretaryof State, M h 
\\ L. Ifodge, Acting Secreta { Treae 


\\ im L. Hod \ ng S eta f | s 
u ‘I 24. 18 L Jur s 

William Llu ter \ gm ‘ i i Stat } 

J P. Kennedy, A “x uryof War, A \ 


iry, Au I » 4902 bu er ‘ i iJ 

' 5 IR 

VW iam Ilunter, A ng Secreta s M i 
Arch iCamphe Acting S« tar { War.Jan 
uy 19, 1857. 

Samuel Cooper, Acting Secretary of War, March 
Philip Clayton, Acting Secretary of the Treasury, 
Vow » Taw 

Isa foucey, Acti Se iry of the 7 ry 
) mi r lo Sit) 

Lhomas A. Scott, Acting Secretary of War, A ist 
George Harrington, Acting Secretary of the Treas 


ury, December 18, 1861. 

I’. W. Seward, Acting Secretary of State, January 
{, 1862, and January 25, 1862, and Febru Is62 
and April %, 1862. 

George Harrington, Acti 
ury, April ll, 1862, and May 5, 1862 
; William llunter, Acting Secretary of St 

George Harrington, Acting Secretary of t rreas 
ury, May 1), 1862. 

I’. W. Seward, Acting Se 
1862, and June 3a, L862 

George Harrington, Acting Secretary of the Treas 
ury, January 8, 18635. 

i. W. Seward, Acting Secreta f State, D 
ber 23, 1863, and April 11, 1S64 
llarrington, Acting Secretary of the Treas 
ury, April 14, 1864, and April 27, S64, and June 
L864, and June ) IS64, 





F. W. Seward, Acting Seeretary of State, January 
1865, and February 1, 1865. 
George Llarrington, Acting Secretary ofthe Trea 
y, M 1 4, 1865, 
VV un Ek. Chandler, ActingS etary ofthe Trea 
ury, Decemb« 1 
| VY. Seward, A _ reta I Ltée M 
William F. ¢ indler, A ng Secre fthe Trea 
ry, D ‘ , 18 
John J y, Acting Secretary e Treasury, 
ryt ey} nh i,t iN ‘ } . 
l’. W. Seward, Acti Secr f State, March 
Mr. CONKLING. I bee to ask what is the 
le of the last schedule W h has rust } n 


| Will the Manager read it again? 
anager BUTLER. ‘* List of apy t 


ments of heads of Departments made by the 
President at any time during th sion of the 
Senate.’’ [To the witness. | 


(Che 
Department. 


Answer. 


yng you had been in t 
How long was that ? 
I was appointed in July, 1854. 


WwW, how Le 


(/uestion. We see by the list that there have 
been certain appointments of Acting Secre 

es of State: tell us under what reum 
tances they were made? 


We must ask that that 


Mr. STANBERY. 


juestion be repeated. 

Mr. Manager BUTLER. Iwill repeat the 
juestior [lo the witness There ar thie 

t certain acting appointments e those I 
Mr. Hunter, Mr. Appleton, and Mr. FI. W 
Seward. I do not ask the author ty under 
vhich they were made; but I ask the circum 

neces under which they were mad W hat 
Ww the necessity for making them th av 


ence of the Secretary or otherwise? 
Answer. The absence of the Secret: 


Question. Since 1854, in the thirty-four years 


you have been there, has there bes hn any 
appointment of Acting Secretary except on 
account of the temporary absence of the Se 
retary. to your knowledge? 


: , 
» not recall any at this time. 


+} ant 
Lisl 


inswer. I de 


huiest By hor rere 
Cit on. »y Whom were 


10se acting ay 
pointments made? 
{nswer. They were made by the President 


his order. 


Question. That is exactly what I want to 
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know. Did the letter of authority in most of 


these cases—take Ilunter’s case and Apple 
ton’s case, for ex imple proce ed from the 
head of the Department or from the Presi- 
dent ? 

Mr. EVARTS. We —_— that the papers 


must be produced if their form is to be con 
sidered as material. 

Mr. Manager BU I’ L, D i. 
for form; [ am asking for fact. 

Mr. IE\ ARTS. That is the fact. as we sup- 
pose—whiat the form of au- 
thority was 

Mr. Manager BUTLER. Iam asking now 
from whence and by whom issued; whether 
the letter, whatever may be its form, came dli- 
rectly from the head of the De; partment to the 
Chief Clerk, Mr. Hunter, or to Mr. Appleton, 
who was the chief clerk, | believe—whether it 
came directly from the head of the Depart- 
ment or from the President. 

Mr.  VARTS. The objection we make is 
that the letter of authority 
it came, and is the best evidence of from whom 
it came. 

Mr. Manager BUTLER should 
happen to turn out that there was not any 
letter? 

Mr. EVARTS. Then you would be in a 


situation where you could prove it by some 


- 
I am not asking 


uthor ity or the 


hows from whom 


Suppo © it 


other evidence. ‘The question is in regard to 
letters of authority. 

Mr. Manager BUTLER. Tam asking from 
whom the authority proceeded, because I do 
not know now to whom to send to ask to pro- 
duce the letter until | &nd out who wrote it. 

The CHIEF JUSTICE, (to the witness. ) 
Were any authorities given except in writing 
and by letter? 

The Wirness. Only in writing 

Mr. Manager BUTLER. I again say, sir, 
that lam not able to know whom to send to 
until | can ask from whom those letters came. 
That is compete = always. 

The CHI JUSTICE. You ean ask where 
the papers are: where these writings are pre- 
Pe rved ¢ 

Mr. Manager BUTLER. Well, I am in- 
clined, may it ea your Honor, to put this 
question, with the leave of the pre siding othi- 
cer. | l'o the witness. | Irom shows did these 
letters of which you speak come? 

Mr. CURTIS and Mr. EVARTS. 
obje ct to. 

The CHIEF JUSTICE. The honorable 
Manager will reduce his question to writing. 

Mr. Manager BUTLER. What I propose 
to ask is whether any of the letters of author- 
ity this witness has mentioned came from the 
Secretary of State or from any other officer. 
If he says they all came from the President 
that will end the inquiry. If he says they all 
came from the Secretary of State then I may 
want to send forthem. I really cannot un- 
derstand the objection. 

The CHIEF JUSTICE. Do the counsel 
for the Presideut object to that question? 

Mr. KVARTS. We object to proof of the 
vuthority sought to be p rroved, exce pt by the 
production of the writing by which the witness 
has stated that in all cases it isevidenced. If 
t to be proved who made a manual 
& paper where manual delivery was 
made to this witness, this witness can speak 
that, and give such information as 

ertains to that; but he ean go no further. 

Mr. Manager BUTLER. I am not now 
proving the authority; Lam proving the source 
of authority, I am endeavoring to find out 
from which source of authority these letters 
came. If they came from the President, that 
is one thing, and then I can apply there, if I 
them; whereas if they came from 
etary of State, that is another thing 
and then 1 can apply there. Iam asking; in 
the usunl course of examination, as | under- 
stand the examinations of witnesses, whence 
certain papers came; were they the papers of 
the Secretary of State or were they the papers 


of the President? That does not put in their 
effect. 


That we 


if is sough 


delivery ot 


coneerning 


CHOOSE, for 


the Secr 


SUPPLEMENT TO 


Mr. CURTIS. Doyo 1 mean to inquire who 
igned the letters of authority; is that your 
inquiry? 

Mr. Manager BUTLER. I mean to inquire 
precisely whether the letter of authority came 
from the Secretary or from the President. 

Mr. CURTIS. Do you mean by that who 
signed the letter, or do you mean o1 it of whose 


manual possession it came into this gentle- 
man's? 
Mr. Manager BUTLER. I mean, sir, who 


signed the letter, if you put it in that form. 

Mr. CURTIS. That we object to. 

Mr. Manager BUTLER. 1 do not do that 
for the purpose of proving the contents of the 
letter, but for the pu identification of 
the letter. 

Mr. CURTIS. The signature is as much a 
part of the letter and its contents as anything 
else. 

Mr. EVA TS. 


signed the lette 


rpose of 
i 


Is this offered to prove who 
? We say the paper itself will 
show who aaan it. 

Mr. Manager BUTLER. The difficulty is 
that unless I talk an hour these gentlemen are 
determined that I never shall have the reply 
on my proposition. My proposition is not to 
prove the authority, nor to prove the signa- 
ture, but itis to prove the identity of the paper ; 
and it is not to prove that it was a letter of 
authority, because Mr. Seward signed it, for 
instance, but it is to prove whether I am to 
look for my evidence in a given direction or in 
another direction. If the witness says that 
Mr. Seward signed it, for example, I should 
have no right to argue to the Senate that, 
therefore, it was the authority of Mr. Seward ; 
but I am desirous, if I can, to ascertain whether 
it is worth while for me to go any further than 
to argue this question ; and ‘the objection seems 
to me over-se xi ness. 

The CHIEF JUSTICE. The Secretary will 
read the pone propounded by the honorable 
Manager 

lhe Secretary read as follows: 

Question. State whether any of theletters of author- 
ity which vou have mentioned came from the Secre- 
tary of State or from what other officer? 

The CHIEF JUSTICE. 
Secretary of State.”’ 
mean signed by him? 

Mr. Manager BUTLER. 
upon that part of it, sir. 
the question as it stands. 

The CHIEF JUSTICE. The Chief Justice 
conceives that the question in the form in which 
it is put is not objectionable, but—— 

Mr. Manager BUTLER. Iwill put it, then, 
with the leave of the Chief Justice. 

The CHIEF JUSTICE. The C hief. Justice 
was about to proceed to say that if it is intended 
to ask the question whether these documents 
of which a list is furnished were signed by the 
Secretary, then he thinks it is clearly incom- 
petent without producing them. 

Mr. Manager BUTLER. Under favor, Mr. 
President, I have no list of these documents ; 
none has been furnished. 

The CHIEF JUSTICE. Does not the ques- 
tion relate tothe list which has been furnished? 

Mr. Manager BUTLER. It relates to the 


“Came from the 
Do I understand you to 


I am not anxious 


| people whose names have been put upon the 


list; but I have no list of the documents at 
all. I have only a list of the 
appointments were made, but I have no list of 
the letters, whether the ‘y came from the Presi- 
dent or from the Secretary or fKom unybody 
else. 

The CHIEF JUSTICE. In the form in 
which the question is put the Chief Justice 
thinks it is not objectionable. If any Senator 
desire s to have the question taken by the Sen- 
ate he will put it to the Senate. [To the 
Managers, no Senator speaking.] You can 
put the question in the form proposed. 

Mr. amen BUTLER, (to the witness. ) 
State whether any of the letters of authority 
which you have mentioned came from the Sec- 
retary of State, or from what other officer. 

Mr. CURTIS. understand the witness is 
not to answer | 


by whom they were sent, 


facts that such | 


Mr. Manager BUTLER. 
this witness. 

The CHIEF JUSTICE. The 
will instruct the witness. [To the With: 
You are not to answer at present by y 
these documents were signed. You ; 
from whom they came. 

The Wiryess. They came from the P, 
ident. 

By Mr. 


I believe I h: 


hief Jus 


Manager BuTLer: 
Question. All of them ? 
Answer. Such is the usual course. [| }y 

of no exception. 

Question. Do you know of any 

{i » Chief Clerk acting 


authority for the 
te which did not come fro 


} 
++ 
i¢ 


' is Ny 

tary of Sta 

President? 
Answer. 
Question. 


I do not. 
Will you upon your return to | 
office examine if there is any and report 

Answer. I will. 

By Mr. Sranpery: 

Question. Mr. Chew, I see by this list 
one instance of the removs il by the Pres { 
of a head of Department during the session 
the Senate, and that was an early one, May | 
1800. You know nothing yourself about 
circumstances of that removal? 

Answer. Not at all. 

Question. You do not know whether ¢] 
officer had refused to resign when req 


| or not? 


Answer. I do not. 

Question. In your knowledge since you hay 
been in the Department of State in the | 
thirty-four years, do you_ know of any 
stance in which ahead of Department wh 
has received a request from the Pre side 
resign, has refused to resign ? 

Mr. Manager BUTLER. 

1 object to that. 

The CHIEF JUSTICE. Do the e& 
for the President press the question ? 

Mr.STANBERY. Notnow, sir. Wehav 
the records. 

By Mr. STanspery: 

Question. Have you examined the re 
of the Department to ascertain under what 


Stop a mom 


| circumstances it was that President Adams 


I am content with || 


moved Mr. Pickering from the head of the S 
Department in 1800 while the Senate was 
session ? 

Answer. I have not. 

By Mr. Manager Burter: 

Question. Do you know that he was remoy 
while the Senate was in session of your 


|| knowledge? 


Answer. I do not. 


Mr. STANBERY, (to the Managers.) Y 


| have proved it, gentlemen, yourselves. 


Mr. Manager BUTLER. I now offer, su 
from the ninth volume of the works of Jou 
Adams—— 

Mr. STANBERY. 
I guess. 

Mr. Manager BUTLER. I offer from 
ninth volume of Little & Brown’s editio: 
1854 of the works of John Adams by his gra 


There you will find 


| son, Charles Francis Adams,, what purport ! 


be official letters from Timothy Pickering 
retary of State, to John Adams, President 
and from John Adams to him. Js ther 
objection to my reading them? 

Mr. JOHNSON. Will you state the page. 
Mr. Manager? 

Mr. Manager BUTLER. Pages 
I offer these printed copies as the best evi 
of official letters of that date, it is so long 
We have not been able to find any record 
them thus far, but we are still 1 Heer 1S 
there any objection? 

Mr. STANBERY. Not at all. 

Mr. Manager BUTLER. ThenTI will 


Po FA 
ede, Es 
} 
| 
i 


el 


them: 


Sir: As I perceive a necessity of introdueing 4 


change in the administration of the office of Sta 


| think it proper to mi ike this communication of 1! 
| the present Secretary of State, that he may has 
| opportunity of resigning, if he chooses. S 


| letter on or before Monday morning, 


wish the day on which his resignation istotake pis 


to be named by himself. L wish for an ane swer to th 
ecause 
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+ } 4 i l aiCl. 


\ h me last w c, you ns lered ; cone ane if, : ss v4 pDLpy 
tedtog it. of ree. ¥ Uo! Lor stat STANBERY., We 


f that « { t | Lhbatl 
mY , 1 + ‘ '> 
eae ee : une : Mr. CURTIS. He does not say , 
he l i ‘ i \ i I } } Te 
l l a ‘) ( ) 0 ec iw? t! | 
} \ y 
the 1 y t i \ offering his evidence; we « ) 
{irom my i i ! I l } 1 rw i the « ct « the evident + 
n 3 Ww tri rey | j ) 1 ( xt +] i 
t meet tha eX} ! ’ Lould the t i t 5 ite til L be th SLAC. 
| ay ae , f Sanatas t ¢ ial ‘ \f \ , ’ ‘DD } ’ 
Or. if L then w out of oflice, that saving | ? ; tha lent, as Mr. Manager BUTLER. I have argued 
nal I to subsist mv f Iva few 1 2 Pre lent of the I States, was a ed nd he nathine r. eX nt t r 1 t] cai 
I hil’. Les { \ ) Call i Law 
i pel psaid mein trans ting t t \ y sana x i : ‘1 . wh ‘ ’ af 
where [ had land, th sali wild and un , ret il t | 1’) JHIEF JUSTICE. Gentlemen Man 
ve, and where, like my firs¢e an torin New Constitution a for I les t pow f su ivers, the Executive Journal is now here. 
1 T expected to commence a settlement on || Pension from office at the pleasure of the President Mr. M BUTLER 
i ‘] ime i iem l I ‘ : \ly anacer L.} ’ . 
l 1 l¢ > ‘ } ‘ eblial > sh e I \\ 
itlor lam happy that lL now have this re tna this respondel y the Lel ‘ l ist we KN : 





i that those most dear tome have fortitude || pend the said St nton from office, not until the next || the Executive Journal of the Senate. 
in of the te, | Ir. JOHNSON. Of what dat 
Se ee ee ee eee Mr. Manager BUTLER. Monday, May 12, 





a di ws of the United States, indefinite nd at th L800. May Yis the last previous date of ex 
; , pleasure of Pr — tiv esslon: 
Now. the sec ! | tion of th 1 I i] ft ** Mon DAY, Mi ] 
1¢ the tenure of certain civil offices pr Nisan “The following written messages were 1 l 
; f 1 the President of the United Stat M 
i if ny ‘ | I 3 ‘ Shaw, h Se tury: 
) ex J zt ts rT) - 4} 
' l S  cmaat volt <a ea a dans Wien al reed Gentlemen of the Senate : 
ng iri ess of the Se e, be shown by evidence = ; ; wees 
ereby al satis y tot President to be guilt es ; [nominate the Honorable John Marsha ] 
‘ora | in offi r crime, ¢ r any reason L be of Virginia, to be Seeretary of State, in pla f 
amaae es come ineal le or legally tualified to perform its Hlonorable Timothy Pickering, Esq., removed 
a ' : duties, in such case, and no other, the President The Honorable Samuel Dexter, Esq., of M 
A NK NK fae .* 7 : ; hs en } ‘? ¢ } ; } : 
on) at ‘ ‘ . ! sus] i 1of rand designatesome suital ( etts, to be Secretary of the Department of War, 
\ . will the Senate allow the Executive: pe to pertorm tempora y the dut t ich n the place of the Honorable John Mars! 
f the Senate. of May 12. 1800. to] ti until the next meet f t Sey and nated for promotion to the ollice of Stat 
: ee nasil et shiecinite ; ! eed tntil the case shall acted upon by the Senate. a ; : JOIN ADA 
Ips y vyhich we propose » show tha I" re : UNIT » STATES, Ma 12, 1s 
ime hour, on the same day, Mr. Adar eee a ps rin 
President, sent a nomination to the Senat Phat r the P ient 1,1 G the Senat 


ae ee edema aie bvice and comsent.of the Hesate, Aemennte, wutne “I nominate William II. Harrison, of the N 





Mr. STANBEI inde ! 
5 \" ia os : S64] 1 ar Cea. es OF oI : I i western ‘Territory, to be Govert of the |i L 
rto say, he same hour? Do you any oflice, he shall forthwith notify the Secretary of || Territory JOUN ADAM 
to prove it? the Lreasury thereot!, oT Srates, May 12, 18 ; 
Mr. Manager BUTLER. I should thin! It will be en, therefore, Mr. Fresident 
a My : : : : ia : ay t , the Senat 
come to look at the corresponde! and Senators, that the President of the | ed sig = _ \ 
z F 2 —— : gy . : L1 i Israel Ludlow, of N i 
lam wrong; [ think the sendin » t yS ini t spel L || Ter ry, to be Register of t ind 0 t ¢ 
s was a little previou Lauchter. ] Mr. Stanton, under t Constitutior uf 
’ ry ae: ° J ‘ 
Mr. STANBERY. You do? tely and at his | | EINDLAY,* & 
Mr. Manager BUTLER I do. inless 1t be objected to, to s vy that that hen follows a long list of nomina 
Mr. STANBERY. And you expect toprove || '!se under h vn hand, and | have his lett ** (entlemen of the Senate 
that , to that effect, which, if there is 1 yn, I ‘*T nominate Seth Lewis, Esq., of Tenness 
Mr. Manage? BUTLER. I do. [After : will-read, the signature of which was identified || “mic! ¢ Wii oe ne bee “ : 
_ Lédicer a a. : ‘ ; ; place [ Wiliam Jictruire, i-, Te . : 
I have not yet heard a decision upon by ¢ . | “J° y es : ‘ “JOHN ADAMS. 
tion whether Iam to have the Jour | Che letter was inded to the counsel for *Unitep Srates, May 12, 1800.” 
the respondent. | Lhe me ig were read 
Mr. STANBERY. Certainly: we have no Mr. STANBERY. Weseeno inconsistency ~C 1, That they lie for considerat 
tion. with that part of the act, certainly. “Turspay, Ma ‘ 
Manager BUTLER Itisthe Exeecntive Mr. Manager BUTLIER That was a qu x Se KR? Hee 2 the messag 
<9 ara ; aa . 1s 4 - , ’ f the Pre ent of the United States of the I2th 
il, and I Suppose 1t cannot be brought hon L did ni put to you. I asked you lm you instant, andthe nominations ntained therein, of 
Li ss the Senate dir ets it. | will say it is had any object n. John Marshall and Samuel Dexter, to othce, where 
t printed. 7 Mr. STANBERY. I t you W e no pon, a ; . 
S \ TesTs ; a io Ce ae een 7 , aires Resolved, That they do advise and consent to tl 
that the Journal be furnished for that purpose. || ‘etter. Ordered, That the Secretary lay this resolution 
| se there will be no objection. Mr. Manager BUTLER. ‘o that I answer || ?@! the President of the United Stat 
motion was agreed to. the falsehood is not in the letter, but it in Mr. STANBERY. Will you please to read 
the answe where it appears there, at what hour, what 





2 i. Creecy re-called. Mr. Manager b : thereupon read the | time of day, that was done? 
f, by Mr. Manager But.er : letter, as foHows: Mr. Manager BUTLER. Ihave! unde 


I 
fion. You have been sworn once in this I uTive May ; taken to state the hour. I stated directly to 


W rrX we Th ¢ { 14 yt : : r ' 2 
g : , Ve ERAN Jee ass Kis the Senate, in answer to you, that I thought that 
‘ , ° Q r omy ] ew lh ¢ rean ement + . 1 *. 1 
lnswer. Yes. sir. oT I com] in with t , I ure! ent. ft the letter went to the Senate with the n 
0) x fh. ee a : « ghth iol {the a t 1g1 t Mar 2s . ‘ ie ee . 5 oe 
dvestion, (handing a paper to the witness. 1867, entitled ‘An act regulating the tenure of cer nation, and I believed it would appear from 





Lou have told us that you were appointment tain civiloflices,” you are hereby notified that on the || an examination of the whole case that tl! 
A — . f* t} netan? \ \ Stanton Vv suspendec . } 
the lreasury. Are you familiar with 12th in Hon. Edw y i. = oe ; ; nded nomination of a successor went to the 5 








coal °° . } . from offi as 5 W nd Get i . : > } 
indwriting of Andrew Johnson. S Covad anxthastead wid emnawesawta mat an tact prior to the letter going to Mr. Pickering 
; . Grant au uid empowered a r | . | : 
inswer, I am, tary of War ad int Mr. STANBERY. ‘The honorable Manag 
eing 4 @ ion. Is that his handwriting? Ll am, sir, very respectful YW? EW \OHNSO? will allow me to say he said he ext ted to 
ys : saat was VY it } Yi ‘ . . 
wer. It is. lo Hon. Hucu MeCen..ocn, prove it. 
Question. Did you produce this letter from Secret f the Treasur Mr. Manager BUTLER. The Senate heard 
rchives of the Trea ury to-day in obe- I wish to call attention again, beca it what I said. I said I expected t would ppeal 


+} 


nmons? may have escaped the attention ot me S from the whole matter, exactly using tha 


nee to a sur 
did. ator phrase. I am quite sure I know what I said. 


“+ tnswer. I 


l 





6 a 


Ss tthe FRAMERS AP PES SAAT ap sm 





“si Ome 


ie 


But however as it was the dut ot John 
\ to { the Senate, I 
he i} } | 1 { o the S« 
' 
iY to | gy, | in to 
fu ng all d on tl le day, 
ity t et ento be atl ame tim BI i 
but ( ry ot evidence I adduce is, that 
1D } ‘ 
hh 1 } Kering to | i! re VILALION 
} ‘ ] ¢ 
he i it Wa neccssal »send a ( nt 0 
’ tne 
the Senate as soon as they sat, which he did. 
1 rl | ' oon Sal 

Phe CHIEF JUSTICE. Do the honorable 
4 1 ] 
Manavers require the Executive Journal any 
‘ I , 

Mr. Manager BUTLER No further 

it PANBER ( ea cc! 1cd ¢ ry 
of it 

[Phe irnal was returned to the Secretary’s 
OW 

Cuarw.es FE. Cry v1 | 

3 Mi Mar Lire > 

) fron I ting papers to the witne 
y . ' 

i receipt of that notifieation bythe Presi 
I 

d of the United States that he had su 

pended Mr. $ mi Mer ng to the prov 

} ( i tenu ( ict, What was 

ale ( 

{sr \ copy of the executive commu 
eat 1 to t r it ] I Comp 
t r, First Auditor, S d Auditor, and 
Phird Auditor 

Quest [lave you t of transm 

ly 

‘ ' 

{ I tiny 

@uestion. Will you ha the kindness to 
re i i 

' 
ty Ce) Llere ( ‘ 
| , ) pres { t] jee 
I ia mer VK 

‘ l l \ i 1 
t t | rs,’’ [tra there 
\ i yol a lett iro Is nt not ying 
i Veparty it f th j st of Ion. I \M 
5 ? mis it nhice of Seer ’ \ r L thre 

i 1 of General Ul ‘ Ss. Grant » act a 


Secretary of Wat wert 
l am, very respectfully, 


\ f 1; isu 

RnR. W TAYLOR, ¢ in Lirst Co Jad 

| 1 i r wa ‘ Ith ‘ her 

() f On \) th e oO ers th pro} 4% 

yuunting and disbursing ollicers of the De 
partment 

{ rel hey for the War [) iriment 

«) %® Then, if | unde ind you, all the 
d ing officers of the Th ury forthe War 
Department were notified in pursuance of the 
act, 

Mr. CURTIS. We object to that. 

Mr. EVARTS That b question oO la 

Mr. Manager BUTLER Were thereupon 
notiti | 

{ Yes, sir. 

Cy i Were you tbere to ln ww Ot this 
transn n 


Question. Did you prepare them in pursu 
ance of any other act of Cor | 


” 





civil tenure-of-othece act 


nswer, No, sir. 


A 
Mr. Manager BUTLER. That is all. [A 


\ 


Mr. CONNESS. I was 


recess; but it the witness is 


going to move a 
to be ecross-exam- 


Mr. STANBERY. That will answer. 
wait until the reeces 

Mr. HOWARD. Let the 
this witness be finished. 

Mr. Manager BUTLER. I can say to the 
Senate that we shall reach within a tew min- 
uli au place t ae Bt 

fhe CHILE STICK. 
from Daliftente ae his motion ? 

Mr. CONNESS. I understand the counsel 


: ; 
to Wish a recess at this t time 


I can 


eXamuination of 


Does the Senator 


I move a recess 
for lifteen minutes, 

The CHIEF JUSTICE. The honorable 
Manager informs the Senate that he expects 
to close his evidence within a short time. 


SUPPLEMENT TO 





Mr. Manager BUTLER. I expect to close 
ich L shall nam 
i { (>? \ oS j l {oO wpe a 
to repre 
I think we had 
at 

{fk JUSTICI How y? 

M CONNESS I m hat the Senate 
take at for minutes, 

Tl W 1 to: and the Chief 
Justice! imed th iir at fifteen minutes to 

y id ca 1e Senate to order 

Mr. CONNESS I hie em to be b few 
Sel } nt and [| mo that the nate 

Mr. SUMNER N I hope not 

Mr. CONNESS. If there is any chance of 
o ng them in, I will withdraw the motion. 

Mr. SUMNER. The better motion would 
! ( {tf it Pe! Té 

Mr. CONNESS Phat not in order. 

Mr. CURTIS. Mr. Chief Justice, it is sug- 
rested to me by my colleague - 

Phe CHIEF JUSTICE. Is the motion with- 
drawn 


Mr. CONNESS. I will withdraw it at 


TIS. It is suggested now by my 
colleagues that I should make known to the 
Senators that it is our intention, if the testi- 


1c prosecution should be 


closed to-day, as we ippose it will be, to ask 
the Senators to grant to the President's coun- 
el three days in which to pecguate and arrange 
their proofs, and enable thems Ive s to proceed 
1 ¢t] bi WW , s 
h the defense. Wefud onan ves in acon- 
dition in which it is absolutely necessary t 
ie ' } et j ; 
make ts request, and I think, and my col- 
he CHIE JUSTICE. The Chief Justice 
rests to the counsel that it would be better 
to postpone that matter until the Senate is full. 


ason why I thought of 
making it known at this moment, Mr. 
J was that I was under the apprehension 
that there might be some motion tor an ad- 
journment, which might in some way interfere 
hen it would not be in 


‘ 


ler for me to present it after such a motion 


Mr. Manager BOUTWELL. Mr. President 


; : at Eee ae 
and Senators, 1 tt edule ** B, ollered 
ty 
a short time since from the State Department, 
the first name that appears among those ap- 
é < i 


pointed during the st sionof the Senate is that 
of ‘Timothy Pickering, who from that record 
een appointed 
y of June, 
think it a proper time to call the 

l for the ri spon lent to the statutes 
lal vature of that 


Postmaster 


1704. We 


the head of a Department which appears from 
this record as having been made during the 
the Senate. ‘The statutes are first 
ite of the 22d of September, 1789, in 
it is provided ‘that there shall be 
pointed a pis ogee General; his powers 
and salary, and the compensation to the 
Pres and deputie 2s which he may 
appoint, and the regulations of the Post Office 
hall be the same as they last were under the 
resolutions and ordinances of the late Con- 
ress.’ And it was provided in the second see- 
tion ** that this act “9 ill continué in force until 
e end of the next session of Congress, and 
nolonger.”’ Showing that it was merely a con- 
tinuanee of the post otlice system that existed 
under the Continental Congress. 
Mr. JOHNSON. ill the Manager give 
ie date of that act 
Mr. Manager BOUTWELL. That act was 
pass sed | on the 22d a ek 1789. Onthe 
i h day of August, 1790, the Congress passed 
\ 


» 


upp lementary brief act in these words: 


*Thatthe act passed the last session of Congress 


intituled An act for the temporary establishmentof 


e Post Oliice be, and the same hereby is, continued 


in force until the endot the next session of Congress, 
and no longer.”’ 

Which was a continuance of the continental 
system of post office arrangement. 


On the 3d 


Chief 


attention of 


ceeding. This is the only appointment of 


day of March, 1791, Congre 








That the act 1 1 the first f ( 
in iled *An act for the mporar \ ' 
the Post O . be,andth icish 

1 full force until the end of the next s 
gress, and no longer.” 

On the 20th day of February, 1792. ¢ 
passed an act making various arrangeme 
regard to the administration of the post 
and establishing certain post routes: and 
provided in that act: 

* Thi at the act passed the last session of ( 
intituled ° = act ti Lcontntte in force for a } 
time an act entitled ‘An act for the tem; : 
tabli iment of the Post Offiee,”’’ be, and th 
hereby, continued in full force until the 1 
June next, ar no longer.”’ 

This act from which I now read did not 
tain any provision for the establishmen a 
Post Otfice een as a branch of 
Government, but the last section provided 

“That this act shall be in force for the term 
years from the said Ist day of June next, and 
longer.”’ 

Which would continue this provision: 
office system until the Ist day of June, 1704 

On the 8th day of May, 1794, the ¢ 
passed an act covering the whole gr 
the post office system, and in that a 
provided for the establishment, at the { 
the Government ofthe United States. of a Gey 
eral Post Oihice, and that there should | 
Postmaster General.’’? which is the {i 
which provides for the appointment of a P 
master General; and then there were al! 
provisions in regard to the details of th: 

: , a RN 
lhe last section of this act which w: | 


on the Sth day of May, 1794, declared ; 
‘*That this act shall be in force from the 1 
June next.’”’ 


Which was the day on which the provi il 
post office department which was the 
nuance of the continental system tern 
‘] hat day was Sunday ; but on that day G 
Washington, who was then President, th 
fit, although the Senate was nominally 
sion, and although it was Sunday, to make t 
ropa of Timothy Pickering, as | 
master General. I suppose it will appear | 
the aaa il of the Senate that he was im: 
ately nominated to the Senate an - goatin 
This fully explains the nature of th 
ment of Mr. Pickering who is, as a, 
from this record, the only person who was 
made the head of a Department by an 
pointment during the session of the S 

Mr. Manager WILSON. Mr. President, I 
wish to call the attention of counsel 
respondent to an entry on the Executive J 
nal of the Senate of the 10th of M: y: 1 , 
f the 12th of May, 1800, and the 1 
showing that the Senate at i time met at an 
earlier hour than twelve o'clock. On page 
of the Journal of the Enc for May 10, Lov, 
it is entered: 


ni 
aisVO ©O 


*The Senate adjourned to eleven o’clock on Ji0n- 
day morning.” 


On Monday morning, May 12, 1890, the 


Senate met, and the manner ot adjournment is 
as follows: 

‘Afterthe consideration of the executive bu 
the Senate adjourned to eleven o'clock to-morrow 
morning.’’—Page 4. . 

**Turspay, May 1 

‘The Sen: ite met in pursuance of said adjourn 

ment at cleven o’clo are 


Mr. Manager BINGHAM. Mr. Presid 
and gentlemen of the Senate, we offer in 
dence several executive messages of the P: 
ident of the United States, of dates respectively 
December 16, 1867; December 17, 1): 
again, December 16, 1867; the fourth se lary 
13, 1868, and the fifth December 19, I 

[The messages communicate we te st1on | 
the suspension of John H. Patterson from the 
office of assessor of internal revenue for the 
fourth district of Virginia; of Charles Lit 
Moses from the duties of counsel at Brunal, 
Borneo; of John H. Anderson from the otuce 
of collector of internal revenue for the tou! 
district of Virginia; of Charles H. Hopkins, 


Ft 





i) 

] 
is 
i 
re, \ 








of internal revenue for th« 


f John B. Lowry, post- 

3 ‘ile, Virginia 

Vianager RINGHA} I. I also 
Mr. President an d 


Secretary of State ac- 


dis- 


> first 





ation of the 
ying one of the messages just presented, 
f December 19, 1867, he 


United 


inder date o 
| 
| 


7 eae P al 
lresses the President of the 


. In compliance with the provisions of section 
the act regulating ¢ he tenure of certain civil 
passed March 2, poor | have the honor to 

ry) ’ 





it Cparies Le e Mo | l st ites con 
Drunai, Borneo, was, during the recess of the 
Q suspended from the functions of his office, 


. : 
nsular ¢ it Sh 


+ Oliver B. Bradford, ¢ r rk 
ppointed to fill the place temporarily. 


se I need not read all the details. 
1 evidence all these messages, with 
ym panying yapers, as recelve | by the 

Senate from the President. 
Mr, Manager BUTLER. I believe now, 
[ may mform the Senate that the cass 
| irt of the Hi ise of Represent t esis 





may be a witness 


here, wh 


lla ly closed. Chere 
who are on their way 
k on Monday morning leave to pt 
ibstantially cum ilative, not 

erial; and it is oes | hat we may 
left out a piece or two ol docums ntary 
nature of publ lic documents. 
carefully all the t 


‘ ; 
have om 


a we 


estimonyis St 


lence in the 
we Can examine 

to see that we 
ild not like to prec lude ourselves from 
‘that. But with these immateri 

us, and I trust they will turn out to be 

‘ no X( ptions at all, we havi ce] sed the case 
part of the House of Repres ntatives. 
URTIS. Mr. Chief Justice, the coun- 
President take no exception to what 
by the honorable Managers. 

mstous quite » reasonable that they should 
e opportunity to look over the ground aa 
tain whether anything has been omitted, 
if they find that witne 
re the next session, whose testimony will 
the nature of cumulative evidence, we 

ill take no exception to that 


« ior the 


nronosed 
! i 


sses come } re 


i now desire to submit, Mr. Chief Justice 
Senate a mot on on behalf of the Presi 
lent’s counsel, that when this court adjourns 


idjourn until Thursday next, to allow to 

the President three 

to enable them to colleet, collate, and 

the de- 

» the Senate with as little del ay as prac 

»,and so as to make that consecutive and 

r impression which really belongs to it. 

We have bes n wholly unable to do this during 

the trial, and before the trial 

egun we had no time whatever to ap] ply 

3 purpose. We think we can assure the 

Senate that it willvery little, if at all, scaheens 

the trial, because certainly those gentlemen 

Senate who have been in the habit of 

ng law are quite aware of the fact that 

time is frequently consumed in the in- 

luction of evidence for the want of having 

; rope rly arranged and presented than would 

been consumed if the proper efforts had 

n nals outside before the trial was begun. 

5 'e think, therefore, that we can assure the 

Senate that a large part, and perhaps all, of 

time will be saved if this indulgence can 

‘ granted to the President's counsel. 

Ve donot expectto adduce alarge amount of 

ii testimony ora great number of witnesses, 

t have a very considerable amount of 

: tunentary evidence which we have thus far 

been able to collate and arrange, and some 

ons which we have reason to suppose 

ve have not yet been able to search out 

iin We request, therefore, that this post- 
iement may take place. 

Mr, CONNESS. The rules forbid Senators 


yunsel of working 


ore their proofs so as to prest nt 


t 


progress ot 


uave 


a 

iC ty mal- 

, make any explanations in the nature of de- 
bate. I therefore submit a motion, which is 


, that when the Senate adjourn, or rather that 
tue Senate sitting as a court of impeachment, 
i shal | | adjourn until Wednesday next at twelve 


clock, which is the time that, in my judg- 


THE 


CONGRES 


ment, should meet the wants of the counsel for 
the res lent. 

Mr. JOHNSON. Mr. ¢ f Justice, s 
n order, I move to amend the 1 mad y 
he honorable. member fi an i fornia by in 
serting ‘* Thursday”’ instead « * Wednesday 


The CHIEF tis mi 
Mr. HOW AnD. Mr. President, 


quire what e question 

lhe ( HIE iy iCk. The Senator from 
California mov ha it the Senate sitting as a 
( irt impe chmet irn u Ll We Ine 
lay nex Che Senator from Maryland maeves 
to amend by sub iting Thursday’ for 


Vy ednesda Senators, you who are in favo1 
ere rto that. 1 W Say \ 
ne ace cow quia ninth Phe a 
i i ( EAU AE | UV i i ) I hat qu 
tion being taken. | he ayes hav t 
\fT T ’ ’ ] } 
iT ( \ MERON ] Cuil for Lie yeas and 
fr : 
nays [ No, no. } 
} ' »T , Ar 
Mr. Manager BUTLEI I unders » Mr 


as amended bythe motion of the Ser 
Maryland, that the Senate adjourn unt 
day next, and upon thi ti 


Mr. Manager BUTLER. That question is 
rot del by the Manag 


On th l e yea 
ana nays ; 
‘TY ) eas and nay lered. 
Mr. CONKLING | rise for informa 
[ wi ) jul er the M irers W 
to submit some remarks upon this motion for 


i otion toi ljourn. 
‘ rrr or ¥ ‘ 
Mr. CONKLING. Yes, sir. My purpo 
is to find out, 


as intluencing my vote, whe 


they wish the motion dis} osed of, to the end 
2 at 3 ] : a } os ‘ 
that they may make some remarks, or not. | 
presume the Senator from California does not 
‘ied iad then ol 


nager 
dent, desired to make a 


understood it was in order. 





Mr. ANTHONY. I understand that th: 
motion is not that the Senate shall now ad 
journ, but tha vhen the S il loes adj irn 
it shall adjourn to 1 1 Thursda 

ee ATORS. hat 1s 

Mr. CONKLING. ‘That is certainly de 
bat: me 

The CHIEF JUSTICI Will the Senator 
eon c alifornia i: good enough to state his 


motion? 
Mr. CONNESS. | If the Chair will allow 
to state it I willdo so. ‘The C submitted 
: : 
amendment before | was 


hair 
the qu Stl 
aware of it: else 1 desired to accept the sugges- 
tion of nd me to Lhurs- 
day in pene se We jnesd lay. sired, 
in othe words, concurrence 
of the foes 

The CHIEF 
from ¢ aliforni a allow 
if his mot 
it adjourns 

Mr. CONNESS. 
the motion. 
but subsequently gave it the 

Mr. CAMERON. Now I ! 

The CHIEF JUSTICE. No del 
order on the motion to adjourn. 

Mr. CAMERON. Iamnot going to debate 
it. I want to Managers 
whether they prepared to go on 
with thiscase on Monday I can see no reason 
why the other side be as well pre- 
pared. 

Messrs. Managers BINGHAM and BUT- 
LER. We are ready. 

The CHIEF JUSTICE 

Mr. CAMERON. Mr. 
tion is 


make it 
What I de 
meet the 
generally. 
JUSTICE. Will the 
the Chief Ju 


the Senate, when 


Se nators art 


I 
was to 


Senator 
ce to ask 
ion is a motion that 
That was not the form of 
] began to make it in that 
other form. 
desire 


vate is in 


; é: 
ask the gentliemen 
will not be 


» 


should not 


Order. 
President, my 


mie 


i 





SIONAL GLOBE. 


The CHIEF JU iy eng 
lor Lhe Senat 1 Per sylvania 3 out 
Ir. CAME 


RON, 


I think if you will allow 


The CHIEF J 


USTICE. 





ler On a motion to adiourn. 
A AMERON. Lam tgoing to debate 
your Honor; but I have risen to ask the 
mm whether the Manage rs Ww ready 
» go on with this ease on Monday 
M Manager BINGHAM and other Man 
ey We will be 
Ir. SUMNER I wi to a : $ 
a Pe lL wish to know if the honora Man 
l hay any views to pre it to the Ne ute 
ng now on the trial of this impeachment 
he Senate in determining this question 
of time? On that I wish to know th views of 
h h norable Ma na rs. 
The CHIEF JUSTICE. The Chief Justice 
is of opinion that, pe nding the puestion ot 
ljournment, no debate is in order from any 
q ( It is a question ex Si ely fi 
Senat Sendtors, you who are in favor of the 
adjournment of the Senate sitting as a court 
Of impeachment u il Thur lay next will, as 
your names are called, answer ‘‘ yea:’’ those 
Oi ( itrary opinion ty ° Lhe Sec 
ta vill eall the roll 
| ques ion be ny i ik n by yea l | hays, 
l | | yeas 3/, nays 10; as ) vs 
Y EL AS—Messrs. Anthony I - Ba ilew. Cat- 
tell ( s, Corbett, C1 in, * Dixon, Ed 


munds, Ferry, Fowler, Weelineie 1ysel Gr ies, Llen 
derson, Llendricks, Lloward, Howe, Johnson 


Creery she Maine, Morrill of Vermont, Noa 
t Pa tte n of New tlampshire, Patterson of 
{ Ra umsey, Ross, Saulsbury Sherman, 
~ rue, Tipton, Trumbuil, Van Winkle, Vickers, 
WW ~and William i. 
NAYS—Messrs. Cameron, Chandler, Cole, ¢ 
Drake, Morgan, Pomeroy, Stewart, Sumner 


and thaver 10. 
NOT VOTING ~Messrs. Doolittle, Fessenden, HLar 
in, Morton, Wade, Wilson, and Yate j 

CHIEF JUSTICI 


yeas are 57 and the nays are 10. Sothe Senate 


On this question the 


sitting as a court of impeac! 
journed until Thursday next at twelve o' clo 
Mr. Manager BUTLER | should hke to 


ment, st 





ve notice that all the witnesses may be d 
charged who have been summoned here on the 
part of the House of Representative 

Tuvrspay, April 9, 1868 

The Chief Justice of the United States ente j 

the Senate Chamber at twelve o'clock and took 


chair. 
] , 
usual proclamation 
» Sergeant-at Arms, 
The Managers of the impeachment on the 
part of the Llouse of } 
and took the ened 
Che re spc 
: : ; 
eared and took their seats. 


having vpeen made 


1> ‘ ‘ 
Iepresentalives a 
Seats ass! 


I y 
counsel for the ndent also ap- 


‘The presence of the House of Repre ent- 
atives was next announced, and the members 
of the Llouse. as inthe Committe: of thi \\ 
headed by Mr. E. B. Wasusurne, the chair- 
man of that committee, and accompanied by 


the Speaker and Clerk, entered the Senate 


(} umber, and wer conducted to thie eats | 
vic d a them. 
Phe CHIER JUSTICE. The Se retary W | 


read the osha 3 ie last day's proceedi: 
‘The Secretary proceeded to read the Journal 


of the proceedings of the Senate, sitting for the 
‘ +} n | ‘ ' 1 
trial of the impeachment, on Saturday, April 


1, 1868, but was interrupted by 
Mr. JOHNSON. Mr. ¢ 
that the further reading of the Journal be dis 
vensed with. 
The CHIEF 
objection the further 
will be vensed with. 


‘hief Justi | move 


there be no 
Jourt al 
hears no 


JUSTICE. If 
reading of the 
dis; Lhe Chair 
objection. 

‘Gentlemen Managers on the part of the 
House of Representatives, have you any further 
evidence to introduce ? 

Mr. Manager BUTLER. 
witness, I believe. 

The CHIEF JUSTICE. 


proceed with their evidence. 


We] 


iave & sSingie 


The Managers v 





¥ 


i 





and examined, 


By Mr. Manager Burier: 


11 
Woon worn 


Question. Where was your place of residence 
before the war? 

li r. ‘Tuscaloosa, Alabama. 

Question. Did you serve in the Union At 
during the war? 

lnsiwer. | did. 

(/nestion. 


l’rom what time to what time? 


tn wer, aroun emi Ve ISG], t 


f fion. Some time i September, LS6 did 
\ 1 call pon Py I t Joh pl f ng 
him t ( hor ¢ ment in tl (y 
ernn t service 7? 

lnswer. J did. 

C/V lion. Whattime was itin 1 

fnswer, The 20th or 21st day of S ] 

(Jus fion, lLlow do you {ix thr time? 

tnswer. Partially from memory, and p 
tially f om the j yurnal of tl Kbbitt H f 

Que tion. How ] that had h ‘ 
turned from his trip to Chicago, to the tomb 
of Douglas? 

inswer. My recollection is that he returned 
on the 15th or 16th. I awaited his return in 
th ety 

Question. Did you present your testimonials 


to him? 

tn wer, | did. 

(/uestion. Did he « 

Answer. Part of them. 

Question. What then took place between you? 

Mr. STANBERY. What do you propo 
to prove, Mr. Manager? 

Mr. Manage r BUTLER. What took place 
between the President and this witness. 

Mr. SEANBERY. Ilas it anything to do 
with this case? 

Mr. Manager BUTLER. Yes, sir. 

Mr. STANBERY. Under what article ? 

Mr. Manager BUTLIER. As to the intent 


of the President in the several articles. 


+] 


Xamine tnem . 


) 


i 
Mr. STANBERY. ‘To do what? 
Mr. Manager BU TLER. To Oppo e C tle 
pre | lo the witness. | Will you go on, sir? 
What did he say‘ 


Answer. Hes 


on 
( HpHMOY 
i 


for Government 
ment were worthy of atten 
I will not fix the words. 

What next? 

Ife inquired about my _ political 
somewhat, noticing that I was not 
a political man ornota politician. I told him 
I was a Union man, a loyal man, and in favor 
of the Administration; that I had confidence 
in Congress and in the Chief Executive. He 
then asked me if [ knew of any differences be- 
tween himself and Congress. I told him I 
did; that I knew some differences on 
points. He then said: ** They are not minor 
points. 
Question. 


aid my claims 
good, or 
ti M3 
CJ tion. 
Answer. 


sentiments 


Go on, sir? 
Lnswer. And the ‘influence’’ or ‘‘ patron- 
age ’’—I am notsure whic *h—'‘‘ of these offices 
’ . 
shall be in my favor. Chat was the mean- 


ing, 
Que Ss ion. 


We re those t 


I will not 


he words? 

{nswer. swear that they were the 

words. 
Question. 


Shall be in my favor.’* What 


did you say to that? 

Answer. l remarked that under those con- 
ditions I could not accept an appointment of 
any kind, if my intluence was to be used for 
him in contradistinetion to Congress, and re- 
tired. 


Cros§8 examined by Mr. Srannenry: 
Do you know a gentleman in this 
city by the name of Koppel? 
I do, sir. 
Have you talked with him since 
you have been in the city ? 
Answer. I have called on him when I first 
“ame in the city; | have seen him frequently. 
Question. Did you tell Mr. Koppel yesterday 
morning that all you could say about the Presi- 
dent was more in his favor than against him ? 
Answer. I did not, sir. 


Question. Did you tell Mr. Koppel that when 
] 


Cir stion, 


laswer. 


) / > 
(/uesfion, 


you were brought up to be examined since you 


minor 


SUPPLEMENT 
arrived in this city there was an attempt to 
make you say things which you would not say ‘ 

I did not, sir. I might, in exp lana- 
question, say that there was a <e 
understanding between the Managers and : 

gentleman in Boston in regard to an e Sana 
that they supposed I could testify to, but that 


TO 


An: wer. 
° ® 4) 
tion of that 


Question. Have you been examined before 
» into this city ? 


this time since 


uu been examined before, 


Answer. 
Chiu s{ion. 


I have. 


Unde r oath? 


Answer. Yes, sir. 

Question. Who first by? 

Answer. By the Managers of the impeach- 
nent 

Question. Was your testimony taken down ? 


1 examined or talked to 


fron, Were yo 
f them before your examination 


Fone o 





swer. | had an informal interview with 
two of them before | was examined. I could 
hardly call it an examination. 

Question. Which two of them, and where? 


Answer. By Governor BoutweL. and Gen- 


eral Burier. 
Question. When? 
Answer. Monday of this week. 


Question, Did you say to Mr. Koppel that 
since you have been in the city a proposition 
was made to you that, in case you would give 
uld be for your ben- 


certain testin 1iony it wo 


++) 
ent! 


Answer. I did not, sir. 


Reéxamined by Mr. Manager Bur_er: 

Question. Who is Mr. Koppel? 

Answer. Koppel is an acquaintance of 
mine on the avenue—a merchant. 

Question. What sortof merchandise,please? 

Answer. Leis a manufacturer of garments— 
atailor. [Laughter. ] 

Question. Do you know any sympathy be- 
tween him and the President? 

Answer. | have always supposed that Mr. 
Koppel was a southern man in spirit. He 
came from Charleston, South Carolina, here— 
ran the blockade. 

Question. Do you mean that as an answer 
to my question of sympathy between the Pres- 
ident and him? 

Answer. Yes, sir. 

Question. ‘The counsel forthe President has 
asked you if you told Mr. Koppel that you had 
been asked to say things which you could not 
say, or words to that effect. In explanation 
or answer of the question you said there was a 
misunderstanding which you explained to Mr. 
Koppel. Willyou have the kindness’ to tell us 
what that misunderstanding was which you 
explained to Mr. Koppel? 

Mr. STANBERY. We do not care about 
that. 

Mr. Manager BUTLER, (to the counsel for 
the respondent.) You putina part of the con- 
versation. I have a right to the whole of it. 

Mr. STANBERY. We did not put it in at 
all—only a certain declaration. 

Mr. Manager BUTLER. A certain declara- 
tion out of it, that is a part of the conversation. 

Mr. STANBERY. Go on in your own way. 

Mr. Manager BUTLER, (to the witness.) I 
will ask, in the first place, did you explain the 
matter to him? 

Answer. 1 did. 

Question. Tell us what the misunderstand- 
ing was which you explained to him in that 
conversation ? 

Answer. 1 think, sir, a gentleman from Bos- 
ton wrote you that the President asked me if 
| would give twenty-five per cent. of the pro- 
ceeds of any office for political purposes. I 
told you that I did not say so; the gentleman 
in Boston misunderstood me. The “p resident 
said nothing of the kind to me. I explained 
that to Mr. Koppel, he probably having mis- 
understood it. 


) | 





| course we object. 





Question. Did you explain where the 
derstanding arose? 

Answer. | told him that I et eee 
have occurred in a conversation betw 
gentleman in Boston and myself, 

Question. In regard to what? 

Answer. In regard to the twenty-fiy. 
cent. 5 

Question. Where did that arise? 

Mr. STANBERY. What about all tha: 
Mr. Manager BUTLER. Lam gett); 
conversation between Mr. Koppel and this ma 
Mr. STANBERY. Not at all. You 

speaking about another transaction. 

Mr. Manager BUTLER. No; Lam askj 
you if you explained to Mr. Koppel where ¢] 
idea came from that you were to give tw: 
live per cent. 

Mr. EVARTS. We object, Mr. Chief Jus 
tice. ‘The witness has stated distinctly tha: 
nothing occurred between the President a, 
himself, and it is certainly quite unimport 
to this court what occurred between this wi: 
ness and another gentleman in Boston, 

Mr. Manager BUTLER. I pray judo 
again upon this. The other side seek to , 
in the conversation between a tailor down 
Pennsylvania avenue or somewhere else an 
this witness. I want the whole of that con, 
sation. I supposed, from the eminence | 
gentleman who asked the question, that the 
versation between Mr. Koppel, the tailor, and 
this witness, was put in for some good purpos 
and, if it was, I want the whole of it. 

Mr. EVARTS. The fact is not exactly 
is stated by the learned Manager. In th rit 
ilege of cross-examination the counsel for th 
President asked this witness distinetly wheil 
he had said so and so to a Mr. Koppel. | 


mis 


-ON 


} 


ath 


| witness said that he had not, and then vo! 


teered a statement that there might have | 
some misunderstanding between Mr. Kop) 
and himself upon that subject, or some mis 
derstanding somewhere. Our inquiries did n 
reach or ask for or bring out the misunderstand- 
ing. But, passing that point, we stand here d 
tinctly to say that everything which relates to 
any conversation or interview between the Pres 
ident and this witness, whether as understood 
or misunderstood, has been gone through, and 
the present point of inquiry and further testi- 
mony is as to the ground of misunderstanding 


| between this witness and some interlocutor in 


Boston, and we object to its being heard. 

Mr. Manager BUTLER. Which he explained 
to Mr. Koppel, is the point. 

Mr. EVARTS. That makes no differe: 

Mr. Manager BUTLER. Having put 
part of Mr. Koppel’s conversation, whet! 
voluntarily or not, I have the right to the whole 
of it. I will explain to the gentlemen that | 
wish to show that the misunderstanding wa 
not that the President said the twenty-five per 
cent. was to be given, but one of his friend 
There is where the misunderstanding arose. 
Do the gentlemen still object? 

Mr. STANBERY and Mr. EVARTS. 0! 


It has nothing to do wit 


na 
In a 
] 
Lt 


the case. 
Mr. Manager BUTLER. I will not press tt 
further. ‘That is all, Mr. Wood. 


Foster BLopGETT sworn and examined. 

By Mr. Manager Butter: 

Question. Were you an officer of the United 
States at any time? 

Answer. Yes, sir. 

Question. Where? 

Answer. In Augusta, Georgia. 

Question. Holding what office? 

Answer. Postmaster. 

Question. When did you go into the exere!s 
of the duties of that office? ‘ 

Answer. I was appointed on the 25th day 0! 
July, 1865, 


Question. Have you your commission oF 
appointment ? " 
Answer. I have. [Producing it.] I took 


charge on the 16th day of September, 1569. 
Question. Did you receive another comn 13° 


|, sion? 


nol 





Mi 
Bh 








} } } 
respondent, them the frst 
n Gentlemen. here is the ippt { 
f Mr. Blodg rom the President in t 
: of the Se t To the witness | 
1 ) 
r other comm 


S 
{ . Yes, sit 
Vr. Manager BUTLER. lo | -and t 
he t f tour years { h lay 
late hereo less the President of thi 
States for e time being shall be 
‘ er to revok to determ 
ssion.’’ This was on the 27th day o 
LSbt ied by the Pre lent. 
| comn lission was handed to the 
the President. | 
Question. Were you suspended from offi 
{ 8 P. Yes r 
(/ ti Lave you copy { th e! { 
mi? : 
trnswer. No, sir: I have not a copy of it 
It is down with the Committee on Post Offices. 
Question. Among the records of the Senate? 
1 j Yes, sir. 
Question. When was that ? 
inswer. On the 3d of January, 1868. 
Question. Have youexamine 1 to see whether 
suspension andthe reasons therefor havs 
nt to the Senate ? 
{187 It has been reported to me by the 
man of the Post Office Committee that t 
id not been sent in. 
| Question. Can you learn that it has bee: 


I have learned that it has not been 
Mr. Manager BUTLER. I suppose 
this from their 
rds, to which we have not access. 


Mr. STANBERY., 


Sena 


' ywik tens : 
s can make certain own 


Of course, we 


Mr. Manager BUTLER. I supposed, sir, 
did know all about it. [To the witness. ] 


Has any action been taken on your su 


ly 


ply that you were suspended ? 
{nswer. None that I know of. 
No cross-examination. 


’ 


Mr. Manager BUTLER. LI ask counsel for 
President if they desire to be served wit 
notice to produce the original of that letter ? 
ling to the counsel a copy of a letter. | 
TANBERY, (having examined the 
papers. I see no objection to that. We do 
LOE not want to put you to the necessity of mere 
proof. Read it. 
Mr. Manager BUTLER read as follows : 





) taps } 
‘ . AUI l 


War DEPARTMENT, 
ADJUTANT GENERAL'S OFFICE, 
WASHINGTON, February 21, 
sir: [have the honor to report that I have deliv- 
ered the communication addressed by you to Llon. 


1a, 
L503, 


U hiwin M. Stanton, removing him from office of See 
retary of the War Department, and also to acknowl- 
edge the receipt of your letter of this date authoriz- 

i empowering me to act as Secretary of War 
. Laccept this appointment with gratitude 
t fidence reposed in me, and will endeavor 
discharge the duties to the best of my ability. 
i have the honor to be, your obedient servant, 
L. THOMAS, 
: idjutant Gene 
i ' I s Excellency ANDREW JOHNSON, 


United States, 


a t Karnage 
ir. Manager BUTLER. I 
\" > 


iF. J 


, ae , 
President of the 


am instructed, 
resident, by the Managers to give notice 
at we will ask of the Senate to allow to be 
put in this case proper certificates from the 
rds of the Senate to show that no report 
cis ( the reasons for the suspension of Mr. Blod- 
gett has ever been sent to the Senate in con- 

lormity with the law. 
lhe CHIEF JUSTICE. ‘Those can be put 

In at any time. 

Mr. Manager BUTLER. Yes. sir. We close 


‘ lere 


D-. M Mr. STANBERY. I will ask the honorable 
ms- Mi 


anager under what article this case of Mr. 
Blodgett comes 


; 


THE CONGRESSIONAL GLOBE. 


satisfaction of 


Mr. STANBERY. 


i¢ ques yn 8 whi ] r W ire to 
put to trouble of answering it Vhat 
s tl HNoint | wa to ur | rs nd 
| CHIEF JUSTICI The counsel f 
+} > } + ] that w) ry) t) SS 
rr mus snow taal wnen 1 Wel 
ite has made an order for furt g 
\ } Ss ft cert ites which t lesire 
nd they ‘ resented, the it 1 t 








re] man under what ar s case of Mi 
13] , mec 
The CHIEF JUSTICE The Managers of 
| lLlouse of Representat tate that t 
( ray } r part. v th +} excent fi t 
cater is <¢ ed. Cie leme | 
for the President, you will proceed with th 
defense 
Mr. CURTIS, of nsel for the respondent 
rose and uid Mr. ¢ et l lam |} 
to speak to the Senate of tl United St 5 
Sif if in its judicial capacity $ a.court ot 
impeachment, presided over by the Chief Jus 
tice of the I ed States, for the trial of the 
re lent of the Uy ed St ile | tat 
en suthie tiy characte! es what | to 
\ Hlere part pirit. pe ischen {or 
| ! 
) f Cont ~ ( LLY r mus ft ses ¢ rl I i 
i090 tit operation. ihe Uon tion requiré 
hat hers hould be a ‘‘trial ind as in that 
trial the oath which each one of you has taken 
is to administer impartial justice according 
4 ’ and : : l 7 l 
to the Constitution and the laws,’’ the only 
ee as Ri hee DP 
appeal which | can make in behalfof the Pres 
lent is an appeal to the conscience and the 
reason of each judge who sits before me. Upon 


ich ; 

the law and the facts, upon the judicial merits 

of the case, upon the duties incumbent on that 
; re = 

virtue of his oflice, and his 


ynest endeavor to dischar re those duties, the 


President rests his defensi And | pray each 
one ¢ \ yy isten to me with tl it pati ne 
which belongs to a judge for | own §s 
which I cannot expect to command by any 
efforts of mine. while I open to you what th: 
defet is 

lhe honorable Managers, throuch their asso- 


that, whatever may be 
body, it is bound by no law. U 
jects I shall have somethi 
The honorable nag 
terms at least, that here are no articles before 
you, because a that fact would 
j are no 
able Managers before you; inasmuch as the 
’ . h the honorable Man 
agers are clothed by the House of Represent 
atives is an authority to 


here at 
bar certain articles, and. within their limits, 
this 


Manager did not tell you, in 


statement of 
1 
honor 


be in substance to say that here 


only authority with whi 


yresent 








I 
and. thers fi re, | 
Senators, for asking 


ait . 
S, one aiter 


prosecution ° 


conduet 
shall make no apology, 
your close attention to these artic] 
the other, in manner and form ast 
presented. to ascertain, in the first place,what 
are the substantial allegations in each of them, 
what is the legal operation and effect of those 
allegations, and what proof is necessary 
adduced in order to sustain them: and | 
begin with the first, not merely because the 
House of Representatives, in arranging th 

articles, have placed that first in 


subject-matter of that article ts of 


] 
| 


ley are 


because the 


such a character that it forms the f 
of the first eight articles in the s¢ 





enters materially into two of the remaining 


three. 


What, then, is the substance of this first 
articie ! What, as the lawyers say, are the 


gravamenina contained in it? There is a great 
deal of verbiage—I do not mean by that un- 
} 


necessary verbiage—in the dé 





ecription of ¢t 1e 


substantive matters set down in this 


Stripped of that verbiage it amounts exactly 











to tl e thin first. that the } 
th irticle fi the yr \ of Mr. Stan i 
’ : ; : 
exer ted, W 1d t ’ VIC { 
“ey 
Ot- inner act g ‘Y | t| ; i i 
if thy ton ot } ] . 
an intentional \ 
tourt! } 3 { ( 
n of the United § | . 
by ; Pres ient l ) () ) 
lraw all th nto or 
} 
rible and ¢ | 
losta I tirst I 
of Mr. Sta 
‘ 1 , i «tb ‘ ‘ 
j ) 
Ol ib 1 A \ i i 
of the Con ul oO} | j 
+} mein ts wy) 
“ner 
I ‘ wa eT { 
Y t ta ele 
| ; 
Now, there is a quest 
enters ¢ ly I hav bream 
‘ . eicht t 
! tour ns two of the « wid 
question I desire in the first | vite | 
atter ,oft] ' | ' 
Mr. S on’s case « ( 
ofhies Se If itd if tl 
tion and effect of the I i 
ipplied tothe ft t of | IS ( eX 
it will be found bv hor ra \ \ 
they « to examine this and tl 
] ‘ ‘ Sos 1 
eies Uni , m ll We i 
} 1 ) 
l} ym them by t] { Lee 
’ ' 
lore isk your atte! mm to ( I 
' ! 
application of the ti ect tl ! i 
ice ict It is, as Se itor \ 
} 7 
Ww IX re jull 3 Cle ( i 
, 
retiectio no d ul tit W l \ 
’ ; 
iow me, in thelirst piace, to read ( 
i 
That every person | | 
which he has been appointed by and w 
and consent of the Senate, and every } ' 
shall hereafter be appointed to any ice, and 
shall become duly qualificd to act therein, a 
shall be entitled to hold such t 
shall have been in like manner appoint i du 
qualified, except as herein otherw | . 
hen comes what is ** otherwise provided 
. That the Secretar f te, of t 
iry, of War, of the Navy, and of t Int 
‘ naster General, and the Attorney (ik ral, 
iold the offices respectively for and dur : 
rm of the President by w 
ippointed, and for one monti 
ject to removal by and with the advi l t 
rf the Senate.” 
: ‘ : — . : 
Here is a section, then, the body of which 


, as well to these th: nl 





appl stoall civil oflicer 

an ’ 1 

In ¢ ce as to those who should thereafter be 
appointed he body of that section con 

a declaration that every such ¢ t Pe 

is, if he is now in oflice, und shall be, Laat 
1 a hall heraafi } y tol 

is, 1f he shall hereaiter be ¢ } ead » 
entitled to hold until a& Successor 18 appoint 
and qualified in his place. ‘That the body 
of the section. But out of this | iv ol ‘ 


IS ¢ xplicitly declare d 


be excepted a particular class of oflicers ‘* ex 


section it 





pect as herein otherwise provided. ihe 
to be excepted out Oot this era iescecrip | 
of all civil oflicers a par ilar class of oth 
ce! ywhi rh Tr¢ I ( WW } 
vide that l aa rent ru LO D i 
nounced for them 

Lhe Senate will perceive that in the bod 
the Se ¢ math olcers, AS Well LUO en 

¢ otlice as those thereatter to be a) ited, 


Lhe 

‘Every person holding any civil 
has been appointed,” 
. : 


ianvuage 


are int lude d. 


Ver pt hn who iall her 
“is and ull ! | 
' 

It ‘ tects th r\Y er ’ Ve. \ } at 
ure 1 l eor wit! ly of 
seectic ne des by t isa : 
thos now in othe is tl vho y be ] 
after appointed. But when you come 

I 

"Avia ¢ pret t hy] thir ¢ + +} 
proviso He urs poticeanvie l it 
} } 
language changed: it sn ial eve 

] ’ ana } f 
Secretar Vio wl and ner 

fice s be entitled to } i ut 
L whit h r } f 
} \ Iithxesat t 
ma no decla n of th I 
‘ of th ela t th } 
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whether any part cular Se cretary comes within 
. > : 


that r ile dey nds on another question, whether 
his case comes within the deseription contained 
in the provi . Lhe re is ho language which 
expressly brings him within the proviso; there 


in the body of the 
and hereafter shall be, 
se he h 


of Secretary at the time of the passage 


Is no express declaration, as 


section, that “he is, 


lds the Oo hee 


of i he 


entitled " mere ly becau 


iw. ‘There is nothing to bring him within the 
proviso, | repeat, unle the description which 
the proviso contains applics to and includes 
his cause No ietou ee if it doe 
That the ir of state, &e., shall hold their 
iff i ‘ { ind during the term of the 
President by whom they may have been appoint 
Lhe { mg y which ari on this lan 
mge is a >the meaning of the words * for 


nd during the term of the President.’’ Mr. 
Stanton, as appears by the commission which 
has been put into the case by the honorable 
Managers, was appointed in January, 1862, 
during the ident Lincoln. Are 


term @ the Presi- 


? That 


+ 


first term of Pre 
‘during the 


these word 
dent,’’ applicable to Mr. Stanton’s ease? 
depends upon whether an expounder of this 
law judicially, who finds set down in itas a part 
of the descriptive words ‘‘during the term of 
the President,’ has any right to add ‘‘and any 


other term for which he may afterward be 
; Ly what authority short of legisla- 


elect d. 


tive power can those words be put into the 
tatute so that ‘*during the term of the Presi- 
dent’’ shall be held to mean ‘*and any other 


term or terms for which the President may be 
elected?’ [respectfully submit no such judi 
cial interpretation can be put on the words, 
Then, if you please, take the 
“During the term of the President by whom 
he was appointed.”” At the time when this 
ued for the removal of Mr. Stan- 
ton was he holding ‘‘during the term of the 
President by whom he was appointed?’ The 
honorable Managers say yes, because, as they 
say, Mr. Johnsonis merely serving out the resi- 
But is that so 
under the provisions of the Constitution of the 
United States? I pray you to allow me to read 
which are applicable to this ques- 
first is the first seetion of the second 


next step. 


} 
order Was 1 


due of Mr. Lineoln’s term. 


two Cinuses 


Phe 


‘The executive power shall be vested in a Presi- 
lent of the United States of America. Heshall hold 
i luring the term of four years, and, together 
y i 
be olt ceed, 

There isa deélaration that the President and 
the Vice President is each respectively to hold 
his office for the term of four years; but that 
does not stand alone; here is its qualification: 


as follows. 


“In case of the removal of the President from 
office, or of his death, resignation, or inability to 
discharge the powers and duties of the said office, 
the same shall devolve on the Vice President.” 

So that although the President, like the Vice 
President, is elected for a term of four years, 
and is elected for the same term, the 
President is not to hold his office absolutely 
during four years. The limit of four years is 

absolute limit. Death is a limit. A 
conditional limitation,’’ asthe lawyers call it, 
is imposed on his tenure of office. And when, 
according to this second passage which | have 
read, the President dies, his term of four years 


Cal h 


not an 


for which he was elected, and during which he 


was to hold, provided he should so long live, 
terminates, and the othce devolves on the Vice 
President. For what period of time? For 
the remainder of the term for which the Vice 
President was elected. And there is no more 
propriety, under these provisions of the Con- 
stitution of the United States, in calling the 
time duriug which Mr. Johnson holds the office 
of President after it was devolved upon him a 
part of Mr. Lincoln's term than there would 
be propriety in saying that one sovereign who 
succeeded to another sovereign by death-holds 
a part of his predecessor's term. The term 
assigned to Mr. Lincoln by the Constitution 
was conditionally assigned to him. It was to 
last four years if not sooner ended; but if 
sooner ended by his death, then the office was 


} 
the Vice President, chosen for the same term, 


SUPPLEMENT TO 


on the Vice President, and the term 
of the Vice President to hold the office then 
iY van. 

I submit, then, that upon this language of 
the act itis apparent that Mr. Stanton’s case 
be considered as within it. This law, 
however, as Senators very well know, had a 
was a practical object in the 
and, however clear it might 
seem that the language of the law when applied 
to Mr. Stanton’s ease would exclude that case, 
however clear that might seem on the mere 
words of the law, if the purpose of the law 
could be discerned, and that purpose plainly 
required a different interpretation, that ditfer- 
But. onthe 
other hand, if the purpose in view was one re- 
quiring that interpretation to which I have 
been drawing your attention, then it greatly 

rengthens the argument; because, not only 
the language of the act itself, but the practical 
object which the legislature had in view in 
using that language demands that interpreta- 
Lion. 

Now, there can be no dispute concerning 
what that purpose was, as I suppose. Ilere is 
a peculiar class of oflicers singled out from all 
Others and brought within this provision. Why 
isthis? Itis because the Constitution has pro- 
vided that these principal officers in the several 
Iixeeutive Departments may be called upon 
by the President for advice ‘‘ respecting ’’— 
for that is the language of the Constitution— 
‘+ their several duties’’—not, as I read the Con- 
stitution, that he may call upon the Secretary 
of War for advice concerning questions aris- 
ing in the Department of War. He may call 
upon him for advice concerning questions which 
are a part of the duty of the President, as 
well as questions which belong only to the 
Department of War. Allow me to read that 
clause of the Constitution, and see if this be 
not its true interpretation. The language of 
the Constitution is, that— 


caunnot 


purpose; there 


view of Congress: 


ent interpretation should be given. 


“He [the President] may require the opinion_in 
writing of the principal oflicer in, each of the Ex- 
ecutive Departments upon any subject relating to the 
duties of their respective offices.” 

As I read it, relating to the duties of the 
oftices of these principal oflicers, or relating to 
the duties of the President himself. At all 
events, such was the practical interpretation 
put upon the Constitution from the beginning 
of the Government; and every gentleman who 
listens to me who is familiar, as you all are, 


with the political history of the country, knows | 


that from an early period of the administration 
of General Washington his Secretaries were 
called upon for advice concerning matters not 
within their respective Departments, and so the 
practice has continued from that time to this. 


a pcrenenere nn : 
were to be the advisers of the President: thor 
were to be the immediate confidential naatett 
ants of the President, for whom he was to ha 
responsible, but in whom he was expected to 
repose a great amount of trust and contide, 
and therefore it was that this act has conn 
the tenure of office of these Secretaries to W 
it applies with the President by whom they we, 
appointed, It says, in the description which 
the act gives of the future tenure of offic, 
Secretaries, that a controlling regard js to 
had to the fact that the Secretary whose tenyre 


is to he reculated was appointed by 


Some } 
ticular President; and during the term of | ae 
President he shall continue to hold his of 
but as for Secretaries who are in , 
appointed by the President, we have not) 
to say; we leave them as they heretofore haye 
been. IL submit to Senators that this is th 
natural, and, having regard to the character of 
these officers, the necessary conclusion, tha: 
the tenure of the office of a Secretary here de- 
scribed is a tenure during the term of service 
of the President by whom he was appointed: 
that it was not the intention of Congress to 
compel a President of the United States 
continue in office a Secretary not appoiuted 
by himself. 

We have, however, fortunately, not only the 
means of interpreting this law which | have 
alluded to, namely, the language of the act 
the evident character and purpose of the act 
but we have decisive evidence of what was in 
tended and understood to be the meaning and 
effect of this law in each branch of Congress 
at the time when it was passed. In order to 
make this more apparent and its just weig 
more evident allow me to state, what is very 
familiar, no doubt, to Senators, but which | 
wish to recall to their minds, the history of this 

yroviso, this exception. 

The bill, as Senators will recollect, originally 
excluded these officers altogether. It made 
attempt. indeed it rejected all attempts, to pre- 
scribe a tenure of oflice for them, as inappro- 
priate to the necessities of the Government. 


othee, } 


| So the bill went to the House of Representa- 


tives. It was there amended by putting the 
Secretaries on the same footing as all other 


civil officers appointed with the advice and 


} 


| consent of the Senate, and, thus amended, 


came back to this body. This body disagreed 
to the amendment. Thereupon a committ 

of conference was appointed, and that com 
mittee, on the part of the House, had for its 
chairman Hon. Mr. Scuenck, of Ohio, and 
on the part of this body Hon. Mr. Wintians, 


of Oregon, and Hon. Mr. Suermay, of Ohio. 


| The committee of conference came to an agri 


This is one thing which distinguishes this class || 


of officers from any other embraced within the 
body of the law. 
But there is 


another. The Constitution 


undoubtedly contemplated that there should be | 


Iixecutive Departments created, the heads of 
which were to assist the President in the ad- 
ministration of the laws as well as by their 
advice. They were to be the hands and the 


| tions and estimates of the public necessit 


voice of the President; and accordingly that |) 


has been so practiced from the beginning, and 


the legislation of Congress has been framed on | 


this assumption in the organization of the De- 
partments, and emphatically in the act which 
' constituted the Department of War. That 
| provides, as Senators well remember, in so 


many words, that the Secretary of War is to | 


discharge such duties of a general description 
there given as shall be assigned to him by the 
President, and that he is to perform them under 
the President's instructions and directions. 
Let me repeat, that the Secretary of War 
| and the other Secretaries, the Postmaster Gen- 
eral and the Attorney General, are deemed to 
be the assistants of the President in the per- 


formance of his great duty to take eare that | 
the laws are faithfully executed; that they | 


speak for and act for him. 
' two views furnish the reasons why this class 


| of officers was excepted out of the law? They |) end of his term, who would hold over to another term, 


Now, do not these | 


ment to alter the bill by striking these Secre- 


| taries out of the body of the bill and inserting 


them in the proviso containing the matter now 
under consideration. Of course when this 
report was made to the House of Representa: 
tives and to this body it was incumbent on tie 
committee charged with looking after its inte 


reference to that conference—it was expect 
that they would explain what had been agre¢ 
to, with a view that the body itself, thus uader 
standing what had been agreed to be done, 
could proceed to act intelligently on the matter. 

Now, I wish to read to the Senate the ex: 
planation given by Hon. Mr. Scnenck, the 
chairman of this conference on the part of (ne 
House, when he made his report to the [House 
concerning this proviso. After the reading o! 
the report, Mr. Scuenck said: 


‘I propose to demand the previous question upon 
the question of agreeing to the report of the commit 
teeof conference. But before doing so, I will exp!ain 
to the House the condition of the bill and the decis- 
ion of theconference committee upon it. It will de 
remembered that by the bill as it passed the Senate 
it was provided that the concurrence of the Senate 
should be required in all removals from office, exce?' 
in the case of the heads of Departments. ‘Ihe Llouse 
amended the bill of the Senate so as to extend this 
requirement to the heads of Departments as well as 
to other officers. 

“The committee of conference have agreed that the 
Senate shall accept the amendment of the louse. 
But, inasmuch as this would compel the President to 
keep around him heads of Departments until the 
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mpromise was made by which a further amend- 
vided to this portion of the bill, so that the 
ce of the heads of Departments shalj ex- 
»term otf the President who app 
rds of Dep: 

a 





wing those he: urtments one 
er, in WhicD, In case of death orotherwise, 
reads of Departments can be named. This is 


effect of the proposition reported by the 
ot conference; 1t 18, In fact,ané ptanc 
ite of the position taken by tl ’ 
il Globe, Thirty-Ninth Congress, s mynd 


Lag iestion was asked, whether it would 
essarv that the Senate 


sho ild coneur in 
er appointments, &c.; in reply to whic h 
‘ir. SCHENCK said: 


itis the ease. But their terms of office” 


t is, the Secretaries’ terms of ofiice— 


“oo limited, as they are not now limited by law, 
they expire with the term of service of the 
who appoints them, and one month after, 
{death or other accident, until others can be 
tituted for them by the incoming President.” 


/ 3 
Allow me to repeat that sentence: 
[hey expire with the term of service of the Pres- 
ident who appoints them, and one month after, in 
ise of death or other accident.’”’ 


In this body, on the rep rt being made, the 
chairman, Hon. Mr. Wiiurams, made an ex 
planation. That exp lanati 
the same as that made by Mr. ScHENCK in the 
House, a nd t 
sprang up, Which was not the case in the 
House, for this explanation of Mr. ScHeNck 
was accepted by the House as correct, and un- 
iestionably was acted upon by the House as 
giving the true sense, meaning, and effect of 
this bill. In this body, as I have said, a con- 

lerable di bate sprang up. It would take too 
much of your time and too much of my strength 
to undertake to read this debate, and there is 
not a great deal of it which I can select so as 
to present it fairly and intelligibly without 
reading the accompanying parts ; but I think 
the whole of it may fairly be summed up in 
that it was charged by one of 
the honorable Senators from Wisconsin that 

is the intention of those who favored this 
to keep in office Mr. Stanton and certain 

r Secretaries. That was directly met by 

honorable Senator from Ohio, one of the 
iembers of the committee of conference, by 

statement: 


on was in substance 


the reupon a considerable debate 


this statement: 


‘I donot understand the logic of the Senator from 


Wisconsin. He firstattributes a purpose to the com 
! » of conference which I say is not true. 1 say 

the Senate have not legislated with a view to 
any persons or any President, and therefore he com- 
mt s by asserting what is not true. We do not 
legislate in order to keep in the Secretary of War, 
tle Secretary of the Navy, Secretary ot 
Ne) GH | —{bid, es DP. 15 16. 

I hen a conversation arose between the hon- 
orable Senator from Ohio and another honor- 
able Senator, and the honorable Senator from 
VUlio continued thus: 


or the 


‘That the Senate had no such purpose is shown by 
its vote twice to make thisexception. Thatthis pro- 
Vision does not apply to the present case is shown by 
the tact that its language is so framed as not to apply 


to the present President. The Senator shows that 
himself, and argues truly that it would not prevent 
the present President from removing theSecretary of 

ir, the Secretary of the Navy, and the Secretary of 
S ite. Andif I supp sed that either of these gen- 


Uehen was so wanting in manhood, in honor, as to 
\l his place after the politest intimation by the 


President of the United States that his services were 
ho longer needed, L certainly, as a Senator, would 
usent to his removal at any time, and so would we 
ill.” —Jbid., p. L516 
read this, Senators, not as expressing the 
uion of an individual Senator concerning 
meaning of iu law which was under dis- 
cussion a nd was about to pass into legislation. 
| read it as the report; for it is that in effeet— 
the explanation, rather, of the report of the 
commictee of conference appointed by this 
body to see whether this body could agree with 
tlouse of Re »presentatives in the trame of 
this bill, which committee came back here 
With a report that a certain alteration had been 


made and agreed upon by the committee of 


and that its effect was what is 
above stated. And now I ask the Senate, 
looking at the language of this law, looking at 
its p irpose, looking gat the circumstances under 
Which it was passed, the meaning thus attached 


Conlerence, 


THE CONGRESSION 


wil er 3 nos | ! Mi S 
ton é within the pe of thatt ire 
of act I submit it is not pos 

I y return to the allegations in this fi 
ir ani the first Lilie ratl n, as Senat Ss 
will 1 mber, is that the issuing of the ord: 
Ww Lis set ¢ n h irt e was avioia 
of the tenure-of- office ac Itisperfectly el 
that that is not tru The te ire-of-oth« 
in its sixth ction enacts *'t t every removal, 
appointment, or employment ide, had, on 
exercised, contrary to the provisions of tl 
act,’’ &e., shall be deemed a high misdemeanot 
** Every removal contrary to the prov yns of 
this act In the first place no removal ha 
taken plac Chey set out an ord If M 


Stanton had obeyed that order there would 
have been a removal; but, inasmuch as Mr. 
Stanton disobeyed that order, there was no 
removal. So it is quite clear that, looking to 
this sixth section of the act, they have made 
out no case of aremoval within its terms ; and, 
therefore, no ease of violation of the act DY a 
removal. But it must not } 
it mu be * contrary to the provisions of this 
act;’’ and, therefore, if you could hold the 
order to be in effect a removal, unless Mr. 
Stanton’s case was within this act, unless this 
act gave Mr. Stanton atenure of oflice and pro 
tected it, of course the removal, even if it ha 
been actual instead of attempted merely, woul 
not have been 
the act,’ for the act had nothing todo with it 
But this article, as Senators will perceive on 
looking at it, does not allege simply that the 
order tor the removal of Mr. 
violation of the tenure-of-oftice act. ‘The hon- 
orable House of Representatives have not. by 
this article, attempt 
acrime. I have been arguing 
siderable length, no doubt trying your patience 
thereby, the construction of that tenure-of- 
office law. I have a clear idea of what its 
construction ought Senators, more or 
less of them who have listened to me, may havea 


different view of its construction, but I think 
they will in all 


! ime 
question of 


only be a remé 


‘contrary to the provisions ot 


Stanton was a 


ed to erect a mistake into 


to you at con 
to be. 


admit that there is a 
construction; there is a question 
what the meaning of 
whether it was applicable to Mr. 


this law was; a question 

} Stanton’s 
case; a very honest and solid question which 
any man could entertain, and therefore I re- 
eat it is important to observe that the honor 
able House of Representatives have not, by 
this article, endeavored’ to charge the Presi- 
dent with a high misdemeanor because he had 
been honestly mistaken in construing that law. 
They go further and take the necessary step. 
They charge him with intentionally miscon- 
struing it; they say, ‘* Which order was un 
lawfully issued with intention then and there 
to violate said act.’’ So that, in order to 
maintain the substance of this article, without 
which it was not designed by the House of 
Re -presentative s to stand and cannot stand, it 
is nee essary for them to show that the Presi- 
dent wi lifully misconstrued this law ; that hav- 
ing reason to believe and actually bel eving, 
after the use of due inquiry, that Mr. Stanton’s 
case was within the law, he acted as if it was 
not within the law. That is the substance of 
the charge. 

What is the proof in support of that allega- 
tion offered by the honorable Managers? Sen- 
ators must undoubtedly be familiar with the 
fact that the office of President of the United 
States, as well as many other executive offices, 
and to some extent legis: ative offices, call upon 
those who hold them for the exercise of judg- 
ment and skill in the construction and ap phi- 
cation of laws. It is true that the strictly ji idi- 
cial power of the country, technically speak ing, 
is vested in the Supreme Court and such inf 
rior courts as Congress from time to time ane 
established may establish. But there is a 
great mass of work to be performed by execu- 
tive officers in the discharge of their duties, 
which is of a judicial character. Take, for 
instance, all that is done in the auditing of 
accounts: that is judicial whether it be done 
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that conclusion, not merely by an examina j 


of this law himself, but by resorting to the ad 


vice which the Constitution and law he cou 
try enable him to call for to assi n incon 
ing to a correct conclusion. Laving done 
are the Senate | re} pared to say that the conclu 
Sion he r icl he ai mu ive been a willful n 
con truction ss aiid oO wil + that 1 can 
justly and properly, and f 1@ purpose of 
this prosecul m, elec ery b termed a high 
mh sci meant H rw Got t| v read ? \W il 
are its purposes and objects? How was it u 


derstood here at the time 
[low is it possible for this body to convict tl 
President of the United States of a high mi 


demeanor for construt 








made it construed it at the time when it was 
made? 

I submit to the Senatethat thus en no great 
advance has been made toward the conclusion 
either that the allegation in this article that 
this order was a violation of the tenure-of 
i i or that there was an intent on 
the part of the President thus to violate it. 
And although we have not yet gone over all 
the allegations in this article, we have met 
‘head and front, 
found to be nothing but incidental and cireum 
stantial, and not the principal subject. If Mr 
Stanton was not within this act, if he held the 
otliceof Secretary for the Department of Warut 
the | leasure of President Johnson as he held 
it at the } leasure of President Lincoln, if he 
was bound by law to obey that a 
given to him, and quit the place instead of 


being sustained 


and what remains w 





by law in resisting that order, | 
honorable Managers will find it ex 
tremely difficult 
fragments of this article anything which w 
amo ae to a high misdemeanor What are 
they? They are, in i 
President did vi 
the Constitution of the United States by giv 
ing this order. Why? They say, as I und 
stand it, becatise the order of removal was 
made during the session of the Senate; that 
for that reason the order was a violation of the 
Constitution of the United States. 

I a to be understood on this subject. If 
I can make my own ideas of it plain, L think 
iia is left of this allegation. In the first 
place, 
is now under consideration, is the case of a 
Secretary of War holding during the pleasure 
of the President b: 
sion; holding under the act of 1789, which 
created that De pastem nt, which, alt] 
does not affect to confer on the President the 
poe to remove the Secretary, does cl iriy 


. 
think the 


to construct out of tl roken 


late, and inter 


the case, as Senators wi!l observe, which 


by the terms of his comm 


nougn 


In nply that he has that power by making apr 
vision for what shall happen in case he exer 
cises it. That is the case which is under ¢ 
sideration, and the question is this: wl 
— the law of 1789 and the tenure of 

ated by that law, designedly created by 
that law, after the great debate of 1789, and 
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t | L con which conform 
| rd ) ot the Pr 

i I ild remove such h 
‘ e se n of the Se ( 
Why not Certainly there is nothing 
( moot th U nite 1 States to prohibit 

i (or n has made two distinet 
for fill offices. One is by nom 
the Senate and confirmation by them 
la commission by the President upon that 
firmation. Theother i by commissioning an 

( hh L Vil i¢ hap) i auring a ree 
‘ I) vate But tl q estion n ( 
\ b qu W cance iali be 
filled: that the ¢ t mn | thus pro led 
1) i ‘ on | the ! y be ere { 

{ i y may ve create 110 a 
{ ( juestion 

\v] er may be tl ht of ( Iness 
of the conclusion arrived a pon thre great 
debate in 1789 concerning the tenure of otlice, 

r concer ing the power of removal from oflice, 
no oO i SUpposs ll question that a « clu 
sion was arrived at: and that conelusion Wis 
tha ( itution had lodged with the Pres 
ident. t] ‘ power of re moval from office ind 
pend Liy ol the Senate ° ‘| his Mav | e i 
CISION prope r to be reversed ; it mins have been 
! ! ed: of that 1 Ly nothing at present 
| \ vas made, and that the legislation 
ol n 1789 a lso on down dgduring 

> period of leg ition to LS67 pro 
ceeded upon the assumption, express or im 
pe 1, that that decision | id been made, nebody 
who understands the history of the legislation 
ol th co iniry will der Vv. 

Cor ler, if you ple: e, what this decision 
was. It was that the Constitution had lodged 
this power in the President; that he alone was 
to exercise it; that the Senate had not and 
‘ { not have any control whatever over it. 
li it be so, of what materiality is it whether 

Senate is in session or not? If the Sen- 

not in session, and the President has 
power, a vacancy Is created, and the Con 

n has made provision for filling that 

icy by commission until the end of the 
Hex ‘ ion of the Senate. If the Senate is 
ession, then the Constitution has made 
provision for filling a vacaney which is created 
by a nomination to the Ne Hate 3 and the laws 
of the country, as I am presently going to show 
you somewhat in detail, have made provisions 








for filling it ad interim without any nomina- 
tion, if the President is not prepared to mal ke 
a nomination at the moment when he finds the 


public service requires the removal of an oflicer. 
So that if this be a ease within the scope of 
} } } } ‘ ° Or 

the decision made by Congress in 1789, and 
within the Ope ol the legislation which fol- 


lowed upon that decision, it is a case where, 


either by force of the ¢ nstitation the Presi 
dent had the power of removal without con 
sulting the Senate, or else the legislation of 


Congress had given it to him; and either way 
neither the Constitution nor the legislation of 
Congress had made it incumbent on him to 
consult the Senate on the subj ct. 
I submit, then, that if you look at this matter 
Mr. Stanton’s removal just as it stands on 


ithe decision in 1789 or on the legislation of 
Congress following upon that decision, and in 
accordance with which are the terms of the 


commission under which Mr. Stanton held 
a “e 
oflice, you must come to the conclusion, with- 
v fort 


Out any further evidence on the subject, that 
the Senate had nothing whatever to do with 


the removal of Mr. Stanton, either to advise 
r to advise against it; that it came either 

r the constitutional power of the Presi- 
dentas it had been inte rpreted in 1789 or it 
enme under the grant made by the Legislature 


» the President in regard to all those Secre- 
turies not in luded within the tenure-of-oftice 
bill, Thi 
this LPP LL ation of the Cor _ ution on of the 
legislation of Congress. here has been, and 
we shall bring it before you, a 5 practice by the 
Government, going back to a very early day, 
and coming down to a recent period, for the 
President to make removals from office when 


3, ho wever, ( loes not rest simply upon 


SUPPLEMENT TO 


the ease called fi r them, wit hout regard to 


fact whether the Senate was in session or 


not. The instances, of course, would not be 
numerous, If the Senate was in session the 
President would send a nomination to the 
Senate saying, ‘‘A Bb in place of C D, re- 
moved ;"’ but then there were occasions, not 
frequent. IT agree, but there were occasions, 


as you will see might naturally happen, when 
the President, perhaps, had not had time to 
lect a person whom he would nominate, and 
when he could not trust the oflicer then in 
possession of the oflice to continue in it, when 
it Was necessary for him bya special order to 
remove Rim fror m the oflice wholly independent 
of any nomination sent into the Senate. Let 
tion fer a mo- 
ment a very striking case which happened 
recently enough to be within the knowledge of 
mi 7 otyou. We were on the eve of a civil war; 
the War Department was in the hands of a man 
=. was disloyal and unfaithful to his trust ; 
his-chief clerk who, on his removal or resig- 
nation, would come into the place, was belie ved 
to be in the same category with his master. 
Under those circumstances the President of 
he United States said to Mr. Floyd, ‘* 1 must 
ion of this office;’’ and Mr. lloyd 
h good sense or good manners or 
something else to do anything but resign ; and 
instantly the President put into the place Gen- 
eral Holt, the Postmaster General of the United 
States at the time, without the delay ofan hour. 
It was a time when a delay of twenty-four hours 
might have been of vast practical consequence 
o the country. There are classes of cases 
arising in all the Departments of that charac- 
ter followed by that action ; ae we shall bring 
befere you evidence showing what those cases 
| t will appear that so long 
as ollicers held at the pleasure of the President 
and wholly independent of the advice which he 
might receive in regard to their removal from 
the Senate, so long, whenever there was an 
occasion, the President used the power, whether 
the Senate was in session or not. 

I have now gone over, Senators, the con- 
siderations which seem to me to be applicable 
to the tenure-of-office bill, and to this allega- 
tion which is made’ that the President know- 
ingly violated the Constitution of the United 
States in the order for the removal of Mr. 
Stanton from oftice while the Senate was in 
session; and the counsel for the President feel 
that it is not essential to his vindication from 
this charge to go further upon this subject. 
Nevertheless, there is a broader view of this 
matter,which is an actual part of the case, and 
it is due to the President it should be brought 
before you, that [now propose to open to your 
consideration. 

The Constitution requires the President of 
the United States to take care that the laws 
be faithfully executed. It also requires of 
him, as a qualification for his oflice, to swear 
that he will faithfully execute the laws, and 
that, to the best of his ability, he will pre- 
serve, protect, and defend the Constitution of 
the United States. 1 Suppose every one will 
agree that so long as the President of the Uni- 
ted States, in good faith, is endeavoring to 
take care that the laws be faithfully executed, 
and in good faith and to the best of his ability 


me bring before your considerati 


have posse 


rad too mu¢ 


t 


iave been, so thati 


is preserving, protecting, and defending the | 


Constitution of the United States, although he 
may be making mistakes, he is not committing 
high crimes or misdemeanors. 

In the execution of these duties the Presi- 
dent found, for reasons which it is not my 
province at this time to enter upon, but which 
will be exhibited to you hereafter, that it was 
impossible to allow Mr. Stanton to continue to 
hold the otlice of one of his advisers, and to be 
responsible for his conduct in the manner he 
was required by the Constitution and laws to 
be responsible, any longer. This was intimated 
to Mr. Stanton, and did not produce the effect 
which, according to the general judgment of 
well-informed men, such intimations usually 
produce. Thereupon the President first sus- 


pended Mr. Stanton and reported that to the 


‘ure of duty there never could be a judic 





Senate. Certain proceedings took place wh; 
will be adverte d to more pi irtic ul: arly ’ resent 
lhey resulted in the return of Mr. Stant 
the occupation by him of this office. The; 
became necessary for the President to , 
sider, first, whether this tenure-of-offi 
applied to the case of Mr. Stanton; second 
if it did a; PP ly to the case of Mr. Stant 
whether the law itself was the law of the 
or was merely inoperative because it exce; 
the constitutional power of the Legislatur 
I am aware that it is asserted to be the ¢ 
and moral duty of all men to obey those 
which have been passed through all the for 
of legislation until they shall have been de 
creed by vn authority not to be bindi; 
but this is too broad a statement of the cl 
and moral duty incumbent either upon pris 
citizens or public officers. If this is the meas 


rh 





Ai 
decision that a law is unconstitutional, ings 


much as it is cake by disregarding a lav that 
any question can be raised judicially u 

I submit to Senators that not only . there 
no such rule of civil or moral duty, but that 
may be and has been a high and patriotic dur 


of a citizen to raise a question whether a 


is within the Constitution of the country. 
Will any man question the patriotism or the 
propriety of Join Hampden’s act when |y 
brought the question whether ‘‘ship money” 
was within the Constitution of England bi 
the courts of England? Not only is ther 
such rule incumbent upon private citiz: 
which forbids them to raise such questions, | 


| let me repeat, there may be, as there not unth 


quently have been, instances in which 
highest patriotism and the purest civil and 
moral duty require it to be done. Let me ask 
any one of you, if you were a trustee fo 
rights of third persons, and those rights 
third persons, which they could not defend 
| themselves by reason, perhaps, of sex or ag 
| should be attacked by an unconstitutional 
should you not deem it to be your sacred ¢ 
to resist it and have the question tried? A 
ifa private trustee may be subject to such 
duty, and impelled by it to such action, how 
it possible to maintain that he who is a trust 
for the people of powers confided to him fo: 
their protection, for their security, for their 
benefit, may not in that character of trustee 
| defend what has thus been confided to him? 
Do not let me be misunderstood on this 
| subject. Iam not intending to advance up 
| or occupy any extreme ground, because no such 
| extreme ground has been advanced upon or 
occupied by the President of the United 
| States. He isto take care that the laws are 
faithfully executed. When a law has been 
passed through the forms of legislation, e ith 
with his assent or without his assent, it is 
duty to see that that law is faithfully executed 
so longas nothing is required of him but min 
| isterial action. He is not to erect himself int 
a judicial court and decide that the law is 
| unconstitutional, and that therefore he will not 
execute it: for, if that were done, manifestly 
| there never could be a judicial decision. He 
would not only vetoa law, but he would retu 
all action under the law after it had beer 
| passed, and thus prevent #hy judicial decision 
| from being made. He asserts no such power. 
He has no such tdea of his duty. His idea ot 
his duty is that if a law is passed over vga vet 
which he believes to be unconstitutional, a 
that law affects the interests of third persons, 
those whose interests are affected must t 
care of them, vindicate them, raise questiols 
concerning them, if they should be so advises 
If such a law affects the general and pu 
interests of the people the people must take 
care at the polls that it is remedied in a const: 
| tutional way. 

But when, Senators, a question arises 
whether a particular law has cut off a power 
confided to him by the people through the 
Constitution, and he alone can raise that qu 
tion, and he alone can cause a judicial decis 
to come between the two branches of the Gov- 


h } 


abe 


| ernment to say which of them is right, and afte 











e vf those ho 
down firmly 
character of 
coe ee 

eided by you 





iid provide that the Preside f the 
States should not make a treaty with 
1 or with any other country it would 
infraction of hi con iti il 
lif an oceasion arose when a 

in hi agment ! ind 

vy it W ild be his duty Lis ind 
it should be declared to be al 1 

? h made Ww | » nore 

. e him from the responsibility of acting 
fear of that law than he ld be 

1 of that respon ibility by Dv ot 


in-Chief in 


I will suppose, of an infraction of 


n of the C 


onstitution which has con- 


to him that command: the Constitution 
yr that the head all the military 
tthe country should be a civil magis 


cae } , . 
end that the law may always be 


ild resist 

Sr | have 

Sot aor 

a S$ ot ex- 

but what 

i 7 

G ( err i 
} s words of 





Presi lent impli 
the Constitution? Where does the 
ymake banks come from? Where does 
r come from to limit Congress in as- 
original jurisdiction to the Nmprem« 
f the United States, one of the cases 
1, | to the other day? Where doa mul- 
‘powers upon which Congr acts 
m in the Constitution exes pt fair 
ns? Whence do you de t] 
while you are limiting the tenure of 
confer on the Senate the right to p: 
removals without their consent? Is that 
ly given in the Constitution, or is it an 
ion which is made from some of its 
ns? 
| submit it ee es any line of 
: for the Presider t simply becaus ~a power 
fs ived from an optiont n in the Consti 
n instead of from an ¢ xpre ss provision 
. ne thing unquestionably is to be expected of 
President on all such oceasions, that is, that 
should carefully consider the question; that 
ld ascertain that it necessarily arises ; 
3 the should be of opinion that it is necessary 
publie service that it should be decided ; 
ats he should take all competent and proper 
. on the subject. When he has don all 
iota if he finds that he cannot allow the law to 


é rate in the particular case without abandon- 
ipower which h Te ves has been confided 

the pe OF le , it is 
shis duty 


idicial decision ther 


1S solen 
the 


eon. 


| s um by iInconviction 
oe ain 


he 


perceive, 


maieied power ar 


And alth 
‘ot perceive, nor do his counsel 
“i that it is essential to his defense in this 
part of the argument, neverthe- 
us tribunal should be of that opinion, 
n before this tribunal, before 
United States, and before 

id, he asserts the truth of this position. 
lam compelled now to your attention, 
briefly, however, to some considerations 
eighed upon the mind of the Presi- 
id led him to the conel that this 
of the powers vhich it 
duty, in the manner I have indicated, 


ieavor to preserve. 


uch 
case to 


es 
+ 1a 
this 


the people 


} 
i 
he civilize l 





« Ie 
asit 


isio1 l 


of his office 


Lhe que stion whether the Constitution has 

ged the power of removal with the Presi- 

ne, with the President and Senate, or 

’ Congress to be determined at its will 

Coy the tenure of offices, was, as all Sen- 


hee 
t's know, debated in 1789 with surpassing 
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Now, it is arule long led, existing, I suy ae ae aie Se a ee a 
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ance with, that a contemporary exposition ol ‘ ; hact 26 
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by Mr. Madison, and both amendments were adopted ne lwa reed to 

As the bill passed into a lon, it has ever been con The Chief Justi resumed tl Chair at 

sider« las a fullexpre ion f th el ’ iftteen m Les to three O ¢i ek ind eal ed tig 

latu n this important part of the American Con ; 

t ” s { » orde 

at Mr. MORRILL, of Vermont, (after a pau 

he || I move that the Senate do now adjourn—I se 
- ; 

yn t t most of the Senators are a Vay ind on 

of Hat 1 1 | ask for is and na 

of The ye and nays were ordered. 

n Mr CONKL ING W hat the mot 

in || did not heat 

; ; it TETLTTC | . f 

the papers of Pre of what t t Phe ( HIE ‘ STICI } 

debate was, and es the subject || adjourn until to-morrow at twelve o nd 

° + mor heat motion he ‘ ri¢ ? il 

in this wav: upon tha n 1 ie yt and 

lhe - v thee ha f || ordered. 
ese reasons, Lhat Is, the I ms oO aaa s 1 
. } he « tion being taken is and nays 
Vice President Adams— i" eing } 
+ ) ‘ + 
“our . , esuitec yeas <, na »s as It ) 

Were not committed to paper, however, and can I , me a : 
therefore never be known. But in their soundness Y EAS—Me MeCreer l Patt n of Ten 
it iscertainthat henever had the shadow of adoubt.” || nesses Pe . oe 

Re erkce ai Fs ied a NAY M Buckalew, Cattell, Chandler, Cole, 

I desire leave, als », toreter this subject to Conkling. Cor Cragin, Davis, Dixon, Doolit 
the first volume of Story 1s Ci ymmentaries on Drake, Ferry, Fes enden, Frelinghuysen, Gr é 
the Constitution, section four hundred and || Henderson, Hendri Howard, Howe, Joh 

. : e 4] ] at ‘ Morgan, Morrill f "Maine Morrill of Vert 

eight in Support of the rule ol interpretation M n, Pomeroy, R Sherm ». Stewart. Sumner 

which Lh ee It will there Thayer, ‘Tipton, Van Win kle, Vick Wil 

be found that it is sd by the lear: l com- Yates— re ? s . 

, ] 4 ‘ NOT VOTING—Messrs. Anth ) Bayard, Ca 
mentator that acontemporancous « nstrus yn eron, Conness, Edmunds, Fow iI i Nor } 
of the Cons ition made under certain cir- Nye, Patterson of New Hamy Ka y, Sauls 

: a . ea, bury. Sprague. Trumbull, Wade, Williams, a W 

cumstances, which he describes, is of very iry, Sprague, Trumbull, Wade, 13, and . 

+ = lat 1 | “ , He son——Li. 

great V rht in determining its meaning e ; : ’ 

great welg F So the Senate refused to a purn. 

Says. ' TI v1 r ‘Tt ' c 
Sains ii bass [he CHIEF JUSTICE. The counsel 
‘After all the most unexceptionable source of col —, 1 

a aon of eens + the President will proceed with the ar ne 

lateral interpretation is from the practical exposition ee : : s , 

‘ ‘Tt’ D ‘oe ‘} tig sO? 

ot the Government itself in ifs Vi irious departments Mr. Ct RI is Mr.-( niet Ju ice ana i 

upon particular questions discussed and settled upon || ators, when Senate adjourned I was ask 

their own single merits. Theseapproach the nearest 7 ae Ls 

: : ¢ } | t lhav its at n ) Tact that fn } Cc Li 

in their own nature to judicial expositions, and have : I 

the same general recommendation that belongs to terpre put upon th { t 

the latter. They are decid sul n solemn argument, 1789, and that it had been con ied w 

pro renata, upon a doubt raised, ul t, upon ’ act anes Sel Be aS : ; 

a deep sense of their importance: ulty, inthe couecu rence of the legislative and ¢ : 

face of the nati n, With a view to pr nt action in orat les ot the Crovernment d wn to Ii 











128 


a variety of interests, em- 
many Offices, so well known not 


of the Goverment them 


affecting so great 


Lhe memovei 


elves, but to the people of the country, that 
if Wa impo sible to doubt that it had received 
then ction as well as the sanction of the 
executive and the legislative branches of the 
Grove ment 

his is a subject which has been heretofore 
examined and passed upon judicially in very 
numerous cases, I do not peak now, of 
‘ e, of judicial decisions of this particular 
quit tion which is under « msideration, whether 
the Constitution has lodged the power f re 


or in the Presi 
dent and Senate, or has left it to be a part of 
the legislative power; but | speak of the judi- 
‘tof such a practical 
tion of the United 


moval in the President alone, 


cial exposition of the effec 


construction of the Constitu 


States originated in the way in which this was 

originated, continued in the way in which this 
: 

was coutinued, and sanctioned in the way in 


which this has been sat ctioned., 

There was a very early case that arose soon 
after the organization ot the Government, and 
‘ich is reported under the name of Stuart rs. 
Laird, in 1 Cranch’s Reports, 200. It was a 
question concerning the Interpretation of the 
Constitution concerning the power which the 
Congr had to assign to the judges of the 
Supreme Court circuit duties. I’rom that time 
down to the decision in the ease of Cooley us 
The Port Wardens of Phiiadelphia, reported 
in 42 Howard, 315, a period of more than half 
au century. there has been a series of decisions 
upon the effect of such a contemporaneous 
construction of the Constitution, followed by 
such a practice in accordance with it; and it 
is now a fixed and settled rule, which, I think, 
no lawyer will undertake to controvert, that 


the eflect of such a construction 1s not merely }] 


weight to an argument, but to fix an 
And accordingly it will be 
found by looking into the books written by 


those who were conversant with this subject 


to vive 
hints rpretation, 


that they have sa considere d and received it. 
1 by g jeave to refer to the most eminent of all 
the commentators on American law, and to 
read a line or two from Chancellor Kent's 
Lectures, found in the first volume, page 310, 
marginal paging. After considering this sub 


ject, and, it should be noted in reference to 
this very learned and experienced jurist, con- 
sidering it in an unfavorable light, beeause he 


himself thought that as an original question it 
had better have been settled the other way, 
that it would have been more logical, more in 
conformity with his views of what the prac- 
tical needs of the Government were, that the 
Senate should participate with the President 
in the power of removal, nevertheless he sums 
it all up iy these words: 

“Thisamounted toa legislative construction of the 
Constitution, and it has eversince been acquiesced in 
and acted upon as of decisive authority in the case. 
It applies equally to every other ofliceroftheGovern- 
ment appointed by the President and Senate whose 
term of duration is not specially declared. [tis sup- 
ported by the weighty reason that the subordinate 
oflicersin the executive department ought to hold 
at the ple asure of the head of that department, be- 
cause he is invested generally with the executive 
authority, and every participation in that authority 
by the Senate was an exception to a general prinei- 
ple, and ought to be taken strictly. The President 
is the great responsible officer for the faithful execu- 
tion of the law, and the power of removal was inci- 
dental to that duty, and might often be requisite to 
fullill it. 

‘This, I believe, will be found to be a fair 
expression of the opinions of those who have 
had occasion to examine this subject in their 
closets or as a matter of speculation. 

] > : , . » . P 

In this ease, however, the President of the 
United States had to consider not merely the 
general question where this power was lodged, 
not merely the effect of this decision made in 
178%, and the practice of the Government 
under it since, but he had to consider a par- 
ticular law, the provisions of which were betore 
him, and might have an application to the case 
upon which he felt called upon to act; and it 
is necessary, in order to do justice to the Pres- 
ident in reference to this matter, to-see what 


the theory of that law is and what its opera: | 


SUPPLEMENT TO 


tion is or must be, 
he had before him: namely, the case of Mr. 
Stanton. 

During the debate in 1789 there were three 
held by different persons in 
the House of Representatives. One was that 
the Constitution had lodged the power of re- 
moval with the President alone ; 
that the Constitution | 


with the President, 


distinct theories 


another was 
iad lodged that power 
acting with the advice 
and consent of the Senate; the third was that 
the Constitution had lodged it nowhere, but 
had left it to the lt vislative power, to be act «l 
upon in connection with the prescription of the 
tenure of othee. ‘The last of these theories was 
at that day held by comparatively few persons. 
The first two received not only much the great- 
est number of votes but much the greatest 
weight of reasoning inthe course of that debate ; 
so much 
the consideration of the Supreme Court of the 
United States, in the case of ex parte Hennan, 
collaterally only, Mr. Justice Thompson, who 
delivered the opinion of the court on that 
occasion, says that it has never been doubted 
that the 
either in the President alone or in the Presi- 
dent and Senate—certainly an inaccuracy ; but 
then it required a very close scrutiny of the 
debates and a careful examination of the few 
individual opinions expressed in that debate, 
in that direction, to ascertain that it ever had 
been doubted that, one way or the other, the 
Constitution settled the question. 
Nevertheless, as I understand it—I may be 
mistaken in this—but, as I understand it, it is 
the theory of this law which the President had 
before him, that both these opinions were 
wrong; that the Constitution has not lodged 


if any, upon the case which 


so that when this subject came under | 


the power anywhere; that it has left it as an | 


incident to the legislative power, which inci- 


dent may be controlled, of course, by the | 


Legislature itself, according to its own will; 
because, as Chief Justice Marshall somewhere 
remarks, (and it is one of those profound re- 
marks which will be found to have been carried 
by him into many of his decisions, ) when it 
comes to a question whether a powerexists the 
particular mode in which it may be exercised 
must be left to the will of the body that pos- 


| sesses it; and, therefore, if this be a legisla- 


tive power, it was very apparent to the Presi- 
dent of the United States, as it had been very 
apparent to Mr. Madison, as was declared by 
him in the course of his correspondence with 
Mr. Coles, which is, no doubt, familiar to Sen- 
ators, that if this be a legislative power the 
Legislature may lodge it in the Senate, may 


| retain it in the whole body of Congress, the 


two Houses of Congress, or may give it to the 
House of Representatives. I repeat, the Pres- 


| ident had to consider this particular law ; and | 
that, as I understand it, is the theory of that 


law. I do not undertake to say it is an un- 
founded theory; I do not undertake to say that 
it may not be maintained successfully ; but I 
do undertake to say that it is one which was 
originally rejected by the ablest minds that had 
this subject under consideration in 1789; that 
whenever the question has been started since 
it has had, to a recent period, very few advo- 
and that no fair and candid mind can 
deny that it is capable of being doubted and 
disbelieved after examination. It may be the 
truth, after all; but it is not a truth which 
shines with such clear and certain light that a 
man is guilty of a crime because he does not 
see it. 

The President not only had to consider this 
particular law, but he had to consider its con- 
stitutional application to this particular case, 
supposing the case of Mr. Stanton to be, what 
I have endeavored to argue it was not, within 
its terms. Let us assume, then, that his case 
was within its terms; let us assume that this 
proviso, in describing the cases of Secretaries 
described the case of Mr. Stanton; that Mr. 
Stanton, having been appointed by President 
Lincoln in January, 1862, and commissioned 
to hold during the pleasure of the President, 


cates; 


by force of this law acquired a right to hold || an opinion which, when applied to this pa! 





this office against the will of the Presiden Gcu! 


down to April, 1869. Now, there is one ¢h;,... ‘ndi 
which has never been doubted under the (., law 
stitution, is incapable of being doubted, q) whit 
me to say, and that is, that the President j. .. men 


make the choice of ofticers. 


Whether | a y mail 


made the choice, and they being induct | adm 
otlice, they can be removed by him alone. the | 
another question. But to the President ; dow 
is confided the power of choice. In the { for | 


place, he alone can nominate. 


When thes hone 


ate has advised the nomination, consented ; und 
the nomination, he isnot bound to commisg; aid | 
the officer. He has a second opportunity ¢, rece 
consideration, and acceptance or reject} . af upo! 
the choice he had originally made. On ; deci 
subject allow me to read from the opini n of the | 
Chief Justice Marshall, in the case of Marbyry legis 
vs. Madison, where it is expressed more clea: Stra 
than I can express it. After enumerating ; able 
different clauses of the Constitution whic to b 
bear upon this subject, he says: p §=6 read 
“These are the clauses of the Constitution a; able 
laws of the United States which affect this part ofthe oper 
case, They seem to contemplate three distinct ope “] 
tions: : ‘ 
“1. The nomination. This is the sole act of ¢} en 
President, and is completely voluntary, rome 
“2. The appointment. This is also the act of ¢ aa 
President, and is also a voluntary act, though jt " ht 
only be performed by and with the advice and eo; wt 
sent of the Senate. | , oe 
*3. Thecommission. To grant a commission tog aaa 
person appointed might, perhaps, be deemed a dy oo 
enjoined by the Constitution. °* He shall,’ Says t 1 ve 
instrument, ‘commission all the officers of the Uy. con 
ted States.’ "—1 Cranch, 155. War 
He then goes into various considerations { lest } 
| show that it is not aduty enjoined by the (C rer n 
. . . . — , . .” Attor 
stitution ; that it is optional with him why that 
he will commission even after an appointin appol 


hi 





has been confirmed, and he says: has 0 


_“ The last act to be done by the President is ¢! joie 
signature of the commission. He has then acted I lay 
the advice and consent of the Senate to his for ID 
nomination. ‘The time for deliberation has the pose | 
passed. He has decided. Lis judgment, on the; 
vice and consent of the Senate concurring with Th 
nomination, has been made, and the officer is ap- com! 
pointed.”’—Jbid., 157. have 
The choice, then, is with the Presid seit 
The action of the Senate upon that choice per 
an advisory action only at a particular stay “B 
after the nomination, before the appointm résens 
or the commission. Now, as I have said | it ne¢ 
fore, Mr. Stanton was appointed under t in 
law of 1789, constituting the War Departin “ 
and in accordance with that law he was com So 
missioned to hold during the pleasure ot rem 
President. President Lincoln had said to the Wale 
Senate, ‘‘[ nominate Mr. Stanton to hold t that 
office of Secretary for the Department of War That 
| during the pleasure of the President.”’ The sage 
Senate had said, *‘ We assent to Mr. Stanto Hon | 
holding the office of Secretary for the Depa all hi 
ment of War during the pleasure of the l’re ba 
dent."’ What does this tenure-of-office law body 
say, if it operates on the case of Mr. Stant (rom 
It says Mr. Stanton shall hold oltice against — 
the will of the President, contrary to the t quite 
of his commission, contrary to the law wu peacl 
which he was appointed, down to the 4th — 
April, 1869. For this new, fixed, and ex —_ 
' tended term, where is Mr. Stanton’s commis na 
sion? Who has made the appointment? \\ peacl 
has assented to it? It is a legislative comms ide 
| sion; it is a legislative appointment; it is a> a cre 
sented to by Congress acting in its legisla! shoul 
vapacity. The President has had no voic' “| h 
the matter. The Senate, as the advisers oe 
3. 


the President, have had no voice in the mat ter 
ter. If he holds at all, he holds by force ©! a 


legislation, and not by any choice made by ¢ en 
President, or assented to by the Senate. -\ bono’ 
this was the case, and the only case, which | ea 
President had before him, and on which “a 
was called to act. aan 
Now, I ask Senators to consider whether — 
for having formed an opinion that the C: — 
tution of the United States had lodged [hs a 
power with the President—an opinion W! Wa 
he shares with every President who has p" — 
ceded him, with every Congress which has p" remy 
ceded the last; an opinion formed on that } 
grounds which I have imperfectly indicate’; conn 











Gcular ease, raises the difficulties which I have 
- dicated here, arising out of the fact that this 
law does not pursue either of the opinions 
hich were originally held in this Govern- 
ment, and have oecasionally been started and 
maintained by those who are restless under its 
aiministration; an opinion thus supported by 
the practice of the Government from its origin 
down to his own day, is he to be impeached 
for holding that opinion? If not, if he might 
honestly and properly form such an opinion 
ynder the lights which he had, and with the 
aid of the advice which we shall show you he 
received, then is he to be impeached for acting 
upon it to the extent of obtaining a judicial | 
jecision whether the executive department of 
the Government was right in its opinion, or the 
jegislative department was right in its opinion ? 
Strangely enough, as it struck me, the honor- 
able Managers themselves say, ‘‘ No; he is not 
to be impeached for that.’’ I beg leave to 
read a passage from the argument of the honor- 
able Manager by whom the prosecution was 
opened: 

“Ifthe President had really desired solely to test 
the constitutionality of the law or his legal right to 
remove Mr, Stanton, instead of his defiant message 
to the Senateof the 2lst of February, informing them 
of theremoval, but notsuggesting this purpose, which 
is thus shown to be an afterthought, he would have 
said, in substance: ‘Gentlemen of the Senate, in order 
to test theconstitutionality of the law entitled “An act 
regulating the tenure of certain civil offices,” which 
[ verily believe to be unconstitutional and void, I 


, 


have issued an order of removal of E. M. Stanton | 
from the office of Secretary of the Department of | 
Var. I felt myself constrained to make thisremoval 
lest Mr. Stanton should answer the information in 
the nature of a quo warranto, which I intend the 
Attorney General shall file at an early day, bysaying 
that he holds the office of Secretary of War by the 
appointment and authority of Mr. Lincoln, which 
has never been revoked. Anxious that there shall 
be no collision or disagreement between the several 
departments of the Government and the Executive, 
| lay before the Senate this message, that the reasons 
fur my action, aswell as the action itself, for the pur- | 
pose indicated, may meet your concurrence.’ ”’ 

Thus far are marks of quotation showing the | 
communication which the President should 
have obtained from the honorable Manager and 
sent to the Senate in order to make this matter 
exactly right. Then follows this: 

“Had the Senate received sucha message the Rep- | 
resentatives of the people might never have deemed 
it necessary to impeach the President for such an act 
to insure the safety of the country, even if they had 


Ww 


that he has done and said certain things. All 
of us who have read law books know that there 
is in the common law a doctrine called rules 
of estoppel, founded, undoubtedly, on good 
reason, although, as they are called from the 
time of Lord Coke, or even earlier, down to 
the present day, odious, because they shut out 
the truth. Nevertheless there are circum- 
stances when it is proper that the truth should 
be shut out. What are the circumstances? 
They are where a question of private right is 
involved, where on a matter of fact that pri- 
vate right depends, and where one of the 
parties to the controversy has so conducted 


' 


himself that he ought not in good conscience | 


to be allowed either to assert or deny that mat- 
ter of fact. 

But did any one ever hear of an estoppel on 
a matter of law? Did any one ever hear that 
a party had put himself into such a condition 


that when he came into a court of justice even | 
to claim a private right, he could not ask the | 


judge correctly to construe a statute, and insist 
on the construction when it was arrived at in 
his favor? Did anybody ever hear, last of all, 
that a man was convicted of crime by reason 
of an estoppel under any system of law that 
ever prevailed in any civilized State? That 
the President of the United States should be 


impeached and removed from office, not by | 


reason of the truth of his case, but because he 
is estopped from telling it, would be a specta- 
cle for gods and men. 
have a place in history, which it is not neces- 
sary for me to attempt to foreshadow. 

There is no matter of fact here. They have 
themselves put in Mr. Stanton’s commission, 
which shows the date of the commission and 
the terms of the commission; and that is the 


Undoubtedly it would | 


whole matter of fact which is involved. The 


rest is the construction of the tenure of the 
tenure-of-oflice act and the application of it to 
the case, which they have thus made them- 
selves; and also the construction of the Con- 
stitution of the United States, and the abstract 
public question whether that has lodged the 
power of removal with the President alone, or 


| with the President and Senate, or left it to 


denied the accuracy of his legal positions.” 1} 


Sothat it seems that it is, after all, not the | 
removal of Mr. Stanton but the manner in | 
which the President communicated the fact of 
that removal to the Senate after it was made. 
That manner is called here the ‘‘ defiant mes- 
sage’’ of the 21st of February. That is a ques- 
tion of taste. I have read the message as you 
all have read it. If you can find anything in 
it but what is decorous and respectful to this 
body and to all concerned your taste will differ 
rom mine. But whether it be a point of man- 
ners well or ill taken, one thing seems to be 
quite clear: that the President is not im- | 
peached here because he entertained an opinion 
that this law was unconstitutional ; he is not | 
impeached here because he acted on that opin- | 
ion and removed Mr. Stanton; but he is im- | 
peached here because the House of Represent- 
atives considers that this honorable body was 


should have been addressed in the terms which 
‘he honorable Manager has dictated. 
now come, Mr. Chief Justice and Sena- 
‘ors, to another topic connected with this mat- 
ier of the removal of Mr. Stanton and the | 
acuion of the President under this law. ‘lhe | 
Honorable Managers take the ground, among 
thers, that whether upon a true construction 
ol this tenure-of-office act Mr. Stanton be | 
within it, or even if you should believe that 
‘ie President thought the law unconstitu- 
ional and had a right, if not trammeled in 
‘ome way, to try that question, still by his own 
iduct and declarations the President, as they 
v4rase it, 1s estopped. He is not to be per- 
mitted here to assert the true interpretation of | 


‘us law; he is not to be permitted to allege || 


‘hat his purpose was to raise a question con- | 


SuprLemMent—9 


Congress. Il respectfully submit, therefore, 
that the ground is untenable that there can be 
an estoppel by any conduct of the President, 
who comes here to assert not a private right, 
but a great public right confided to the office 
by the people, in which, if anybody is estopped, 
the people will be estopped. ‘Ihe President 
never could do or say anything which would 
put this great public right into that extraor- 


| dinary predicament. 


| this estoppel, as they call it? 


But what has he done? What are the facts 
upon which they rely, out of which to work 
In the first 
place, he sent a message to the Senate on the 
12th of December, 1867, in which he informed 
the Senate that he had suspended Mr. Stanton 
by a certain order, a copy of which he gave; 
that he had appomted General Grant to exer- 
cise the duties of the oflice ad interim by a 
certain other order, a copy of which he gave ; 
and then he entered into a discussion in which 
he showed the existence of this question, 


|| whether Mr. Stanton was within the tenure-of- 
addressed by a ‘* defiant message,’’ when they || 


office bill, the existence of the other question, 
whether this was or was not a constitutional 
law; and then he invoked the action of the 
Senate. There was nothing misrepresented. 
There was nothing concealed which he was 
bound to state. It is complained of by the 
honorable Managers that he did not tell the 


| restore Mr. Stanton practically to the posses- 


sion of the office he should go to law about it. 
That is the complaint: that he did not tell that 
to the Senate. It may have been a possible 
omission, though I rather think not. I rather 
think that that good taste which is so prevalent 
among the Managers, and which they so insist 


| upon here, would hardly dictate that the Presi- 


dent should have held out to the Senate some- 
thing which might possibly have been construed 
into a threat upon that subject. He laid the 


|| Senate that if their action should be such asto | 
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now, forsooth, they say he wag too deferential 
to this law, both by reason of this conduct of 
his, and also what he did upon other oceasions 
to which I shall presently advert. 


Senators, there is no inconsistency in the 
President's position or conduct in reference to 
this matter. Suppose this case: a party who 
has a private right in question submits to the 
same tribunal in the same proceeding these 
questions: first, [ deny the constitutionality of 
the law under which the right is claimed 
against me; second, I assert that the true 
interpretation of that law will not affect this 
right which is claimed against me; third, I 
insist that, even if it is within the law, I make 
a case within the law—is there any inconsist- 
encyinthat? Is not that done every day, or 
something analogous to it, in courts of justice? 
And where was the inconsistency on this occa- 
sion? Suppose the President had summed up 
the message which he sent to the Senate in this 
way: ‘*Gentlemen of the Senate, I insist, in 
the first place, that this law is unconstitutional; 
I insist, in the second place, that Mr. Stanton 
is not within it; I respectfully submit for your 
consideration whether, if it be a constitutional 
law and Mr. Stanton’s case be within it, the facts 
which I present to you do not make such a ease 
that you will not advise me to receive him back 
into office.’’ Suppose he had summed up in that 
way, would there have been any inconsistency 
then? And why is not the substance of that 
found in this message? Here it is pointed out 
that the question existed whether the law was 
unconstitutional; here it is pointed out that 
the question existed whether Mr. Stanton was 
within the law: and then the President goes 
on to submit for the consideration of the Sen- 
ate, whom he had reason to believe, and did 
believe, thought the law was constitutional, 
though he had no reason to believe that they 
thought Mr. Stanton was within the law, the 
facts to be acted upon within the law, if the 
case wasthere. It seems the President has not 
only been thus anxious to avoid a collision with 
this law; he has not only on this occasion taken 
this means to avoid it, but it seems that he has 
actually in some particulars obeyed the law; 
he has made changes in the commissions, or 
rather they have been made in the departizents, 
and, as he has signed the commissions, I sup- 
pose they must be taken, although his atten- 
tion does not appear to have been called to the 
subject at all, to have been made with his sane- 
tion, just so far, and beeause he sanctions that 
which is done by his Secretaries, if he does 
not interfere actively to prevent it. 

He has done not merely this, but he has also 
in several cases—four cases, three collectors 
and one consul, I think they are—sent into 
the Senate notice of suspension, notice that he 
had acted under this law and suspended these 
officers. This objection proceeds upon an en- 
tire misapprehension of the position of the 
President and of the views which he has of his 
own duty. It assumes that because, when the 
emergency comes, as it did come in the case 
of Mr. Stanton, when he must act or else 
abandon a power which he finds in the partic- 
ular instance it is necessary for him to insist 
upon in order to carry on the Government; 


| that because he holds that opinion he must 
/ run a muck against the law, and take every 


possible opportunity to give it a blow, if he 
ean. He holds no such opinion. 
So long as it isa question of administrative 


duty merely he holds that he is bound to obey 


the law. Itis only when the emergency arises, 
when the question is put to him so that he must 
answer it, ‘*Can you carry on this department 
of the Government any longer in this way?’ 
‘*No.’’ ‘* Have you power to carry it on as the 
public service demands?”’ ‘I believe I have.”’ 
Then comes the question how he shallact. But 
whether a consul is to be suspended or removed, 
whethera defaulting collector isto be suspended 
or removed, does not involve the execution of 
the great powers of the Government. It may 
be carried on; he may be of opinion with less 


. | advantage ; he may be of opinion not in accord- 
cerning itsconstitutionality ; and the reason is || case before the Senate for their actiom; and |i ance with the requirements of the Constitution, 
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but it may be carried on without serious embar- 
rassment or difficulty. Until that question is 
settled he does not find it necessary to make 
it-—settled in some way, by some person who 
has an interest to raise and have it settled. 

I wish to observe, also, (the correctness of 
which observation I think the Senate will agree 
with) that these changes which have been 
made in the forms of the commissions really 
have nothing to do with this subject; for 


instance, the change is made in the Depart- | 


ment of State, ‘* subject to the conditions pre- 
scribed by law.’’ Thatis the tenure on which 
J think all commissions should originally have 
run, and ought to continue to run. It 1s gen- 
eral enough to embrace all. If it is a con- 


mn 


I] 


dition prescribed by law that the Senate must | 
consent to the removal of the incumbent be- | 


fore he is rightfully out of office, it covers that | 


case. If the tenure-of-office bill be not a law 
of the land because it is not in accordance with 
the Constitution, it covers that case. It covers 
every case necessarily from its terms, for every 
officer does, and should, and must hold sub- 


ject to the conditions prescribed by law—not | 


necessarily a law of Congress, but a law of the 
land—the Constitution being supreme in that 
particular, 

oon ; ‘ 

rhere is another observation, also, and that 
is, that the change that was made in the De- 
pees of the l'reasury—*‘ until a successor 
9c appointed and qualified’’—has manifestly 


nothing whatever to do with the subject of re- || 


moval. Whether the power of removal be 
vested in the President alone, or vested in the 
President by and with the advice and consent 


of the Senate, this clause does not touch it. It | 


is just as inconsistent with removal by the 
President with the consent of the Senate as it 
is inconsistent with the removal by the Pres- 
ident alone. In other words, it is the general 


but he and all other officers hold subject to 


some power of removal vested somewhere, and | 
this change which has been made in the com- | 


mission does not declare where it is vested, 
nor has it any influence on the question in 
whom it is vested. ' 

I wish to add to this, that there is nothing, 
so far as I see, on this subject of estoppel, 
growing out of the action of the President, 
either in sending the message to the Senate 
of the 12th of December, or in the changes in 


the commissions, or in his sending to the Sen- | 


ate notices of suspensions of different officers, 
which has any bearing whatever upon the 


tenure-of-office act as affecting the case of Mr. || 
That is a case that stands by itself. | 


Stanton, 
The law may be a constitutional law; it may 
not only be a law under which the President 


has acted in this instance, but under which he | 
is bound to act, and is willing to act, if you | 
please, in every instance; still, if Mr. Stanton | 


is not within that law, the case remains as it 
was originally presented, and that case is, that, 
not being within that law, the first article is 
entirely without foundation. 

I now, Mr, Chief Justice, have arrived ata 
point in my argument when, if it be within the 
rleasure of the Senate to allow me to suspend 
it, it will be a boon to me to do so. I am un- 
accustomed to speak in so large a room, and 
it is fatiguing to me. Still, I would not tres- 


they desire me to proceed further. 
Mr. JOHNSON, 

adjourn until to-morrow at twelve o'clock. 
The motion was agreed to; and the Sen- 


-ate, sitting for the trial of the impeachment, | 


adjourned, 


Fripay, April 10, 1868. 

The ChiefVustice of the United States entered 
the Senate Chamber at twelve o’clock and took 
the chair. 

The usual proclamation having been made 
by the Sergeant-at-Arms, 

The Managers of the impeachment on the 


>» 


part of the House of Representatives appeared || 
and took the seats assigued them. i 


I move that the court | 


SUPPLEMENT TO 


The counsel for the respondent also appeared | Mr, Manager BUTLER. 


and took their seats. 
The presence of the Hlouse of Representa- 
tives was next announced, and the members 


of the House, as in Committee of the Whole, | 


headed by Mr, EK. B. Wasusurne, the chair- 
man of that committee, and accompanied by 


the Speaker and Clerk, entered the Senate | 
Chamber, and were conducted to the seats pro- | 


vided for them. 
The CHIEF JUSTICE. 


ings. 
The Secretary read the Journal of yester- 
day's proceedings of the Senate sitting for the 


| trial of the impeachment. 


| the Senate to it. 


The CHIEF JUSTICE. Senators will please 
to give their attention. The counsel for the 
President will proceed with the argument. 

Mr. CURTIS. Mr. Chief Justice and Sen- 
ators, among the points which I accidentally 
omitted to notice yesterday, was one which 


|| seems to me of suflicient importance to return, 


and for a few moments to ask the attention of 
It will best be exhibited by 
reading from Saturday’s proceedings a short 
yassage. In the course of those proceedings 
Mr. Manager Bur.er said: 

“It will be seen, therefore, Mr. President and Sen- 
ators, that the President of the United States says in 
his answer that he suspended Mr, Stanton under the 
Constitution, indefinitely and at his pleasure, I pro- 
pose, now, unless it be objected to, to show that that 
is false under his own hand, and [ have his letter to 

that effect, which, if there is no objection, | will 
read, the signature of which was identified by C. E. 
Creecy.” 

Then followed the reading of the letter, 
which was this: 

Executive Mansion, 
WASHINGTON, D. C., August 14, 1867. 
Srr: In compliance with the requirements of the 


| eighth section of the act of Congress of March 2, 
tenure of the oflice which is deseribed, accord- || 
ing to which the oflicer is to continue to hold; | 


| oflice he is to make a report of that designa- | 
tion to the Secretary of the Treasury, and that | 


1867, entitled “An act regulating the tenure of cer- 
tain civil offices,” you are hereby notified thaton the 
12th instant Hon. Edwin M. Stanton was suspended 
from office as Secretary of War and General Ulysses 
S. Grant authorized and empowed to act as Secre- 
tary of War ad interim, 

Ll am, sir, very respectfully, yours, 

ANDREW JOHNSON. 

This is the letter which was to show, under 
the hand of the President, that when he said 
in his answer he did not suspend Mr. Stanton 
by virtue of the tenure-of-oftice act that state- 
ment was a falsehood. Allow me now to read 
the eighth section of that act: 

“That whenever the President shall, without the 
advice and consent of the Senate, designate, author- 
ize, or employ any person to perform the duties of 
any office he shall forthwith notify the Secretary of 
the Treasury thereof; and it shall be the duty of the 
Secretary of the Treasury thereupon to communicate 
such notice to all the proper accounting and disburs- 
ing officers of his Department.” 

The Senate will perceive that this section 
has nothing to do with the suspension of an 
oliicer and no description of what suspensions 
are to take place; but the purpose of the sec- 
tion is that if in any case the President, with- 
out the advice and consent of the Senate, shall, 
under any circumstances, designate a third 
person to perform temporarily the duties of an 


ollicer is to give the necessary information of 
the event to his subordinate officers. 
tion applies in terms to and includes all cases. 


’ S- | It applies to and includes cases of designation 
pass at all upon the wishes of the Senate if || 


on account of sickness or absence or resigna- 
tion or any cause of vacancy, whether tempo- 
rary cr permanent, and whether occurring by 


‘| reason of a suspension or of a removal from 


office. And, therefore, when the President 
says to the Secretary of the Treasury, ‘‘I give 
you notice that 1 have designated General 


| Thomas to perform the duties ad interim of 


The Secretary will | 
read the minutes of the last day’s proceed- | 


The sec- | 
1} act. 








Secretary of War,’’ he makes no allusion, by | 


force of that letter, to the manner in which 


| that vacancy has occurred or the authority by 


which it has been created ; and hence, instead 


| of this letter showing, under the President's 


i} 


own hand, that he had stated a falsehood, it 
has no reference to the subject-matter of the 
power or the occasion of Mr, Stanton’s re- 
moval, 


Qt 





Read the second 
section, please; the first clause of it. 

Mr. CURTIS. 
for? 

Mr. Manager BUTLER. Read the {fir 
clause of the second section of the act, which 
says that in no other case except when he gy, 
pends shall he appoint. 

Mr. CURTIS. The second section provides. 

“That when any oflicer appointed as aforesaiq 
excepting judges of the United States courts, sh; 


: > . all 
during a recess of the Senate, be shown by Satisiae. 
tory evidence,” &e. 


What did the Manager call 


5Us- 


The President is allowed to suspend such an 
oflicer. Now, the President states in his gp. 
swer that he did not act under that section, 

Mr. Manager BUTLER. That is not read. 
ing the section. ‘That is not what I desired, 

Mr. CURTIS. 1 am aware that is not reaq. 
ing the section, Mr. Manager. You need not 
point that out. It is a very long section, and 
1 do not propose to read it. 


Mr. Manager BUTLER. The first half g 


| dozen lines. 


Mr. CURTIS. This section authorizes the 


| President to suspend in cases of crime and 
other cases which are described in this section, 


By force of it the President may suspend ay 
otticer. ‘This eighth section applies to all cases 
of temporary designations and appointments, 
whether resulting from suspensions under the 


' second section, whether arising trom tempo- 
| rary absence or sickness or death or resigna- 





| tion; no matter what the cause may be, it for 


any reason there is a temporary designation of 


| a person to supply an oflice ad interim notice 
| is to be given to the Secretary of the Treasury ; 


and therefore | repeat, Senators, that the sub- 
ject-matter of this eighth section and the letter 
which the President wrote in consequence of 
it has no reference to the question under what 
authority he suspended Mr. Stanton. 

1 now ask the attention of the Senate to the 


| second article in the series; and I will begin 


as I began before, by stating what the sub- 
stance of this article is, what allegations it 
makes, so as to be the subjects of proof, ani 
then the Senate will be prepared to see how far 
each one of these allegations is supported by 
what is already in the case, and 1| shall be 
enabled to state what we propose to offer by 
way of proof in respect to each of them. The 
substantive allegations of this second article 
are that the delivery of the letter of authority 
to General Thomas was without authority ot 
law; that it was an intentional violation of the 
tenure-of-office act; that it was an intentional 
violation of the Constitution of the United 


| States; that the delivery of this order to Gen- 





eral Thomas was made with intent to violate 
both that act and the Constitution of the Unt- 
ted States. That is the substance of the sec: 
ond article. The Senate will at once perceive 
that if the suspension of Mr. Stanton was not 
a violation of the tenure-of-oflice act in point 


of fact, or, to state it in other terms, if the 


case of Mr. Stanton is not within the act, 
then his removal, if he had been removed, 
could not be a violation of the act. 

If his case is not within the act at all, if the 
act does not apply to the case of Mr, Stanton, 
of course his removal is not a violation of that 
If Mr. Stanton continued to hold under 
the commission which he received from P’res'- 
dent Lincoln, and his tenure continued to be 
under the act of 1789, and under his only com- 
mission, which was at the pleasure of the Prest- 
dent, it was no violation of the tenure-of-ollice 
act for Mr. Johnson to remove, or attempt (0 


_remove, Mr. Stanton ; and therefore the Senate 





will perceive that it is necessary to come back 
again, to recur under this article, as it will be 
necessary to recur under the whole of the first 
eight articles, to the inquiries, first, whether Mr. 
Stanton’s case was within the tenure-of-otlice 
act; and secondly, whether it was so clearly 
and plainly within that act that it can be 4 
tributed to the President asa high misdemeanor 
that he construed it not to include his case 
But suppose the case of Mr. Stanton is withia 
the tenure-of-oflice act, still the inquiry arises, 
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oh ther what was done in delivering this letter 
thority to General Thomas was a violation 
that act; and that renders it necessary that 
| should ask your careful attention to the gen- 
al subjects-matter of this act and the partic- 
ylar provisions which are inserted in it in 
weference to each of those subjects. 
~ Senators will recollect undoubtedly that this 
law, as it Was finally passed, differs from the 
Lill as it was originally introduced. The law 
~elates to two distinct subjects. One is re- 
moval from oflice, the other subject is appoint- 
ments of a certain character made under cer- 
tain circumstances to fill offices. It seems that 
a practice had grown up under the Government 
that where a person was nominated to the sen- 
ate to fill an office, and the Senate either did 
not act on his nomination during their session 
or rejected the nomination, after the adjourn- 
ment of the Senate and in the recess it was 
considered competent for the President by ¢ 
temporary commission to appoint that same per- 
con to that same office; and that was deemed 
by many Senators, unquestionably bya majority, 
and I should judge trom reading the debates 
by a large majority of the Senate, to be an 
ubuse of power—not an intentional abuse. But 
it was a practice which had prevailed under 
the Government to a very considerable extent. 


it was not limited to very recent times. It | 


had been supported by the opinions of differ- 
ent Attorneys General given to different Presi- 
dents. But still it was considered by many 
Senators to be a departure from the spirit.of 


the Constitution, and a substantial derogation | 

from the just power of the Senate in respect to | 

Phat being so, it will || outside of such prohibition, as this case mani- 
festly is, do notcome within its provisions. 


nominations for oflice. 
be found on an examination of this law that the 
first and second sections of the act relate ex- 
clusively to removals from office and temporary 
suspensions in the recess of the Senate ; while 
the third section and several of the following 
sections, to which [ shall ask your particular 


attention, relate exclusively to this other sub- | 
ject of appointments made to office after the | 


Senate had refused to concur in the nomina- 
tion of the person appointed. Allow me now 
to read from the third section: 

“That the President shall have power to fill all 


vacancies which may happen during the recess of 
the Senate, by reason of death or resignation”’— 


I pause here to remark that this does not 


include all cases. It does not include any case | 


of the expiration of acommission. It includes 
simply death and resignation, not cases of the 
expiration of a commission during the recess 
of the Senate. Why these were thus omitted 
Ido not know; but it is manifest that the law 
does not affect to, and in point of fact does 
not, cover all cases which might arise belong- 
ing to this general class to which this section 
was designed to refer. 
The law goes on to say— 


“That the President shall have power to fill all | 


vacancies which may happen during the recess of 


the Senate, by reason of death or resignation, by | 
granting commissions which shall expire at the end | 


if their next session thereafter. And if no appoint- 


ment, by and with the advice and consent of the | 
Senate, shall be made to such office so vacantortem- | 


porarily filled as aforesaid during such next session 
it the Senate, such office shall remain in abeyance, 
without any salary, fees, or emoluments attached 
‘hereto, until thesameshall be filled by appointment 
hereto, by and with the advice and consent of the 
Senate; and during such time all the powers and 
tutes belonging to such office shall be exercised by 
such other officer as may by law exercise such powers 
andduties in case of a vacancy in such office.” 


_ THE CONGRESSI 


i} 


The fifth section is: 


_ “That if any person shall, contrary to the provis- 
ions of this act, aceept any appointment to or em- 
ployment in any oflice, or shall bold or exercise, or 
attempt to hold or exercise, any such office or em- 
ployment, he shall be deemed, and is hereby declared 
to be, guilty of a high misdemeanor, and, upon trial 


| and conviction thereof, he shall be punished there- 


for by a fine not exceeding $10,000, or by imprison- 


| ment,” &e. 


Any person who shall, ‘‘ contrdry to the pro- 


| visions of this act,’’ accept any appointment. 


| respect to accepting any appointment? 


What are the ‘provisions of this act’’ in 
They 
are found in the third section of the act put- 
ting certain offices in abeyance under the cir- 
cumstances which are described in that sec- 
tion. If any person does accept an office which 


| is thus put into abeyance, or any employment 








Here all the described vacancies in office | 
occurring during the recess of the Senate and | 


the failure to fill those vaeancies in accord- 


ance with the advice of the Senate are treated | 


&S occasioning an abeyance of such offices. 
[hat applies, as I have said, to two classes of 
‘ases, vacancies happening by reasen of death 
‘Tresignation, It does not apply to any other 
vacancies, 

rhe next section of this law does not relate 


‘o this subject of filling offices, but to the sub- 
ject of removals: 


“That wae in this act contained shall be con- 


‘ued to extend the term of any office the duration 
‘which is limited by law.” 


| 


or authority in respect to such office, he comes 
within the penal provisions of the fifth section ; 
but outside of that there is no such thing as 


ONAL GLOBE. 


accepting an office contrary to the provisions || 


of the act, because the provisions of the act, 
in respect to filling offices, extend no further 
than to these cases; and so, in the next sec- 
tion, it is declared: 

“That every removal, appointment, or employ- 
ment made, had, or exercised contrary to the pro- 
visions of this act, and the making, signing, sealing, 
countersigning, or issuing of any commission or let- 
ter of authority for orin respect to any such appoint- 
ment or employment, shall be deemed, and are 
hereby declared to be, high misdemeanors,’’ &e. 

Here, again. the making of a letter of 
authority, contrary to the provisions of the act, 


ean refer only to those cases which the act | 
| itself has described, which the act itself has 


prohibited; and any other cases which are 


‘The stress of this article, however, does not 
seem to me to depend at all upon this question 
of the construction of this law, but upon a 


| totally different matter, which I agree should 
| be fairly and carefully considered. 


The im- 
portant allegation of the article is that this 
letter of authority was given to General 
Thomas enabling him to perform the duties of 
Secretary of War ad inferim without authority 
of law ; that I conceive to be the main inquiry 
which arises under this article, provided the 
case of Mr. Stanton and his removal are within 
the tenure-of-office bill at all. 

I wish first to bring to the attention of the 
Senate the act of 1795, which is found in 1 
Statutes-at-Large, page 415. It isa short act, 
and I will read the whole of it: 


‘That in case of vacancy in the office of Secretary 
of State, Secretary of the Treasury, or of the Seere- 
tary of the Department of War, or of any officer of 
either of the said Departments, whose appointment is 
notin the head thereof, whereby they cannot perform 
the duties of their said respective offices, it shall be 
lawful for the President of the United States, in case 
he shall think it necessary, to authorize any person or 
persons, at his discretion, to perform the duties of the 
said respective offices until a successor be appointed 
or such vacancy be filled: Provided, That no one 
vacaney shall be supplied,in manner aforesaid, for 
a longer term than six months,” 


This act, it has been suggested, may have 
been repealed by the act of l'ebruary 20, 1863, 
which is found in 12 Statutes-at-Large, pages 
656. This also is a short act, and I will tres- 
pass on the patience of the Senate by reading it: 


“That in case of the death, resignation, absence 
from the seat of Government, orsickness of the head 
of any executive Department of the Government, 
or of any officer of either of the said Departments 
whose appointment is not in the head thereof, | 
whereby they cannot perform the duties of their re- 
spective offices, it shall be lawful for the President | 
of the United States, in case he shall think it neces- 
sary, to authorize the head of any other executive 
Department, or other officer in eitherof said Depart- 
ments whose appointment is vested in the President, 
at his discretion, to perform the duties of the sar 
respective offices until a suecessor be appoivted, or | 
until such absence or inability by sickness shall 
cease: Provided, That no one vacancy shall be sup- 
plied in manner aforesaid for a longer term than six 
months,” 


These acts, as the Senate will perceive, al- 
though they may be said in some sense to 
relate to the same general subject-matter, con- 
tain very different provisions, and the later law 
contains no express repeal of the other. If, 
therefore, the later law operates as a repeal, 
it is only as a repeal by implication. 


131 


in terms that “ all acts and parts of acts incon- 
sistent with this act are hereby repealed.”’ 
That a general principle of law would say if 
the statute did not speak those words. The 
addition of those words adds nothing to its re- 
pealing power. ‘The same inquiry arises under 
them that would arise if they did not exist, 
namely, how far is this later law inconsistent 
with the provisions of the earlier law ? 

There are certain rules which I shall not 
fatigue the Senate by citing cases to prove, 
beeause every lawyer will recognize them as 
settled rules upon this subject. 

In the first place there is a rule that repeals 
by implication are not favored by the courts. 
This is, as | understand it, because the courts 
act on the assumption or the principle that 
if the Legislature really intended to repeal the 
law they would have said so; not that they 
necessarily must say so, because there are re- 
peals by implication ; but the presumption is 
that if the Legislature entertained a clear and 
fixed purpose to repeal a former law they 


| would be likely at least to have said so; and, 


therefore, the rule is a settled one that repeals 
by implication are not favored by the courts. 
Another rule is that the repugnancy between 
the two statutes must be clear. Itis not enough 
that under some circumstances one may pos- 
sibly be repugnant to the other. The repug- 
nancy, as the language of the books is, be- 
tween the two must be clear, and if the two 
laws can stand together the latter does not 
impliedly repeal the former. If Senators have 
any desire to recur to the authorities on this 
subject, they will find a sufficient number of 
them collected in Sedgwick on Statute Law, 


| page 126. 


Now, there is no repugnancy whatsoever 


| between these two laws that I can perceive. 


The act of 1795 applies to all vacancies, how- 
ever created. ‘The act of 1863 applies only to 
vacancies, temporary or otherwise, occasioned 
by death and resignation ; removals from oflice, 
expiration of commissions, are not included. 
The act of 1795 applies only to vacancies; the 
act of 1863 to temporary absences or sickness. 
The subject-matter, therefore, of the law is 
different; there is no inconsistency between 
them; each may stand together and operate 
upon the cases to which each applies; and 
therefore I submit that, in the strictest view 


| which may ultimately be taken of this subject, 


it is not practicable to maintain that the later 
law here repealed altogether the act of 1795. 
But, whether it did or not, I state again what I 


| have had so often occasion to repeat before, 
| is it not a fair question, is ita crime to be on 
| one side of that question and not on the other? 
| Is it a high misdemeanor to believe that a cer- 





tain view taken of the repeal of this earlier law 
by the later one is a sound view? I| submit 
that that would be altogether too stringent a 
rule even for the honorable Managers them- 
selves to contend for; and they do not, and the 
House of Representatives does not, contend for 
any such rule. ‘Their article alleges as matter 
of fact that there was a willful intention on the 
part of the President to issue this letter to 
General Thomas without authority of law; not 
on mistaken judgment, not upon an opinion 
which, after due consideration, lawyers might 


|| differ about; but by reason of a willful inten- 
'| tion to act without authority; and that, I sub- 


mit, from the nature of the case, cannot be 
made out. 

The next allegation in this article to which 
I desire to invite the attention of the Senate is, 


| that the giving of this letter to General Thomas 


It says || 


during the session of the Senate was a vicla- 
tion of the Constitution of the United States. 
That will require your attentive consideration, 
The Constitution, as you are well aware, has 
provided for two modes of filling offices. The 
one is by temporary commissions during the 
recess of the Senate when the vacancy bap- 
pens in the recess; the other is by appoint- 
ment with the advice and consent of the Sen- 
ate, followed by a commission from the Presi- 
dent; but it very early became apparent to 
those who administered the Government that 
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SUPPLEMENT TO 


cases mustoccur to which neither of those modes || the one which is now before the Senate, where || 














said, may temporarily commission officers when 


dictated by the Constitution would be applica- |) there has been a removal or a suspension of an |) vacancies occur during the recess of the « ok 
ble, but which must be provided for; casesof || officer, sometimes one and sometimes the other, | ate. ‘Thatis not an appointment. It ™ ” “a Mr < 

temporary absence of the head of a Depart- || and the designation of a person has been made || termed in the Constitution. A clear dis... ar 
ment the business of which, especially during || at the same time temporarily to discharge the || tion is drawn between the two. The ioe f art 
the session of Congress, must, for the public || duties of that office. } dent also may, under the acts of 1795 «.., a i 
interest, continue to be administered; casesof || The Senate will see that in practice such || 1863, designate persons who shall temporarily i 
sickness, cases of resignation or removal, for || things must naturally occur. Take the case, for || exercise the authority and perform the det. ieohend 
the power of removal, at any rate in that day, || instance, of Mr. Floyd, which I alluded to yes- | of a certain office when there is a detenee, TI we 
was held to be in the President; cases of 1 terday. Mr. lloyd went out of office. His chief || but that is not an appointment. The Offlee “: aa 8 

resignation or removal in reference to which || clerk was a person believed to be in sympathy || not filled by such a designation. Now all fourth 
the President was not, owing to the sudden- |} with him and under his control. If the third | which the President did was to issue a Icit, f Jul 
ness of the occurrence, in a condition imme- |} section of the act of 1789 was allowed to op- | of authority to General Thomas, authorizing oat 4 
diately to make a nomination to fill the office, || erate the control of the office went into the || him ad interim to perform the duties of So. frame 

or even to issue a commission to fill the oftice, || hands of that clerk. The Senate was in ses- | retary of War. In no sense was this an i. a a 
if such vacancy occurred in vacation; and || sion. The public safety did not permit the War || pointment. - he wh 
therefore it became necessary by legislation to || Department to be left in that predicament for It is said it was made without the advice anq Thea 
supply these administrative detects which ex- || one hour, if it could be esnidel, and President || consent of the Senate. Certainly it was. How isnol 
isted and were not provided for by the Consti- || Buchanan seut down to the Post Office De- || can the advice and consent of the Senate he cles W 

tution, And accordingly, beginning in 1792, || partment and brought the Postmaster General || obtained to an ad interim authority of this know 

there will be found to be aseries of acts on this || tothe War Department, and putitin his charge. || kind under any of these acts of Congress? It treat 

subject ef filling vacancies by temporary or ad || There was then in this body a suflicient num- || is not an appointment that is in view. It is to sixth 

interim authority; not appointments, not fill- || ber of persons to look after that matter; they || supply temporarily a defect in the administra. gethe 
ing vacancies in oflices by a commission in the || felt an interest in it; and consequently they || tive machinery of the Government. If he we" Saat 

recess of the Senate, nor by a commission | passed a resolve inquiring of President Bu- || gone tothe Senate for their advice and consent fourt! 
sigued by the President in consequence of the | chanan by what authority he had made an || he must have gone on a nomination made by withit 
; advice and consent of the Senate ; but a mode || appointment of a person to take charge of the || him of General Thomas to this oflice, a thins It isn 
botud of designating a particular person to perform War Department without their consent, without || he never intended to do, and never made any this |: 
temporarily the duties of some particular office || a nomination to them, and their advising and |} attempt to carry into effect. ean hi 
uit which otherwise, before the oflice can be filled | consent to it; to which 4 message was sent in It is said no vacancy happened in the recess, It wa 
He in accordance with the Constitution, would re- || answer containing the facts on this subject, and || That I have already considered. Temporary a wa 
; main unperformed. ‘These acts are one of || showing to the Senate of that day the propri- || appointments are not limited to the temporary define 
May 8, 1792, section 8, (1 Statutes-at-Large, || ety, the necessity, and the long-continued prac- || supply of vacancies happening in the recess of provi 
o . p. 281;) Pebruary17, 1795,(1 Statutes-at-Large, || tice under which this authority was exercised || the Senate, as I have already endeavored to “Th 
e ' p-415;) and the last in l’ebruary 20, 1863, (12 || by him; and giving a schedule running through || show. Territ 
"3 f Statutes-at- Large, p. 656.) ’ _.. || the time of General Jackson and his two im- It is said there was no vacancy at the time getoet 
t i Phe Senate will observe what particular dif_i- | mediate successors, I think, showing great num- || the act was done. That is begging the ques- ie 
: ; culty these laws were designed to meet. ‘This |} bers of ad interim appointments of this char- || tion. If Mr. Stanton’s ease was not within foree | 
at I difliculty was the occurrence of some sudden || acter, and to those, as I have said, we shall || the tenure-of-office act, if, as I have so often onan 
+ f vacancy in oflice or some sudden inability to || add a very considerable number of others. repeated, he held under the act of 1789, and ioe 
ae | perform the duties of an office ; and the inten- I submit, then, that there can be no ground || at the pleasure of the President, the moment Unite 
5 tion of each of these laws was, each being ap- || whatever for the allegation that this ad interim || he received that order which General Thomas autho 
plied to some particular class of cases, to make || appointment was a violation of the Constitu- |} carried to him tlrere was a vacancy in point wen 
provision that notwithstanding there was a || tion of the United States. The legislation of || of law, however he may have refused to per: tontid 
vacancy in the office, or notwithstanding there || Congress is a sufficient answer to that charge. || form his duty and prevented a vacancy from Th 

was a temporary disability in the oflicer without || I pass, therefore, to the next article which || occurring in point of fact. But the Senate The 

a vacancy, still the duties of the oftice should || I wish to consider, and that is not the next in || will perceive these two letters were to be de- tions 

be temporarily discharged. That was the pur- || number, but the eighth; and I take it in this || livered to General Thomas at the same time. cons} 

: pose of these laws. It is entirely evident that ||} order because the eighth article, as I have an- || One of them is an order to Mr. Stanton to threa 
“i these temporary vacancies are just as liable to || alyzed it, differs from the second only in one || vacate the office; the other is a direction to ing te 
; occur during the session of the Senate as dur- || particular; and therefore, taking that in con- || General Thomas to take possession when Mr. partn 
. ing the recess of the Senate; that it is justas || nection with the second, of which I have just || Stanton obeys the order thus given. Now, toget 
i? necessary to have a set of legislative provisions || been speaking, it will be necessary for me to || may not the President of the United States erty | 
to enable the President to carry on the public || say but a very few words concerning it. issue a letter of authority in contemplation are tl 
Me service in case of these vacancies and inabili- |} It charges an attempt unlawfully to control || that a vacancy is about to occur? Is he bound signe 
mm ties during the session of the Senate as during || the appropriations made by Congress for the || to take a technical view of this subject, and are t] 
: : the recess of Senate ; and, accordingly, it will || military service, and that is all there is in it || have the order creating the vacancy first sent the ai 
i be found, by looking into these laws, that they || except what is in the second article. and delivered, and then sit down at his table No 
#, make no distinction between the sessions of Upon that, certainly, at this stage of the || and sign the letter of authority afterward? If wrest 
ta! the Senate and the recesses of the Senate in ref- |! case, I do not deem it necessiry to make any || he expects a vacancy, if he has done an act this | 
Me erence to these temporary authorities, ‘*When- || observations. ‘The Senate will remember the || which in his judgment is sufficient to create a thing 
3 ever a vacancy shall occur’’ is the language of || offer of proof on the part of the Managers de- || vacancy, may he not, in contemplation that place 
5 the law—‘‘ whenever there shall be a death or || signed, as was stated, to connect the President || that vacancy is to happen, sign the necessary ply t 
teats) a resignation or an absence or a sickness.’’ || of the United States, through his Private Sec- || paper to give the temporary authority to carry any a 
Me ; The law applies when the event occurs that the || retary, with the Treasury, and thus enable him || on the duties of the office? tion ¢ 
ae law contemplates as an emergency; and the || to use unlawfully appropriations made for the Last of all, itis said he committed a high not a 
fe particular time when it occurs is of no conse- || military service. ‘The Senate will recollect || misdemeanor by intentionally violating the Distr 
a quence in itself, and is deemed by the law of || the fate of that offer, and that the evidence || Constitution of the United States when he “i 
no consequence. In accordance with this view, |} was not received; and therefore it seems to || gave General Thomas this letter of authority. tory o 

Senators, has been the uniform and settled and || me quite unnecessary for me to pause to com- || If I have been successful in the argument [ No 

frequent practice of the Government from its || ment any further upon this eighth article. have already addressed to you you will be of isa h 

very earliest date, as I am instructed we shall || I advance to the third article, and here the || opinion that in point of fact there was no vio- in the 

rove, not in any one or two or few instances, || allegations are, that the President appointed |} lation of the Constitution of the United States have 
jut in great numbers of instances. ‘That has || General Thomas; second, that he did this || by delivering this letter of authority, because retur 
been the practical construction put upon these || without the advice and consent of the Senate; |} the Constitution of the United States makes I will 

laws from the time when the earliest law was || third, that he did it when no vacancy had hap- no provision on the subject of these temporary eral « 
a passed in 1792, and it has continued down to || pened in the recess of the Senate; fourth, that || authorities, and the law of Congress has mace to the 
this day. | he did it when there was no vacancy at the | provision equally applicable to the recess o! gress, 
‘The honorable Managers themselves read a || time of the appointment; and fifth, that he || the Senate and to its session. of the 

A list a few days since of temporary appoint- || committed a high misdemeanor by thus inten- Here, also, I beg leave to remind the Senate Distr 
aay nents during the session of the Senate of || tionally violating the Constitution of the Uni- || that if Mr. Stanton’s case does not fall within Bu 
: heads of Departments, which amounted in | ted States. the tenure-of-offiee act, if the order which the of th 
, number, if | counted them accurately, to up || I desire to say a word or two upon each of || President gave to him to vacate the office ws choos 

t ward of thirty; and if you add to these the |/ these points; and first we deny that he ever || a lawful order and one which he was bound to The I 

: cases of officers below the heads of Depart- || appointed General Thomas to an office. An || obey, everything which is contained in, this ion th 
ments the number will be found, of course, to || appointment ean be made to an office only by || article, as well as in the preceding articles, tary fi 

be much inereased; and, in the course of ex- || the advice and consent of the Senate, and fails. It is impossible, I submit, for the hon- He th 

hibiting this evidence, it will be found that, || through a commission signed by the President, || orable Managers to construct a case of an of M 

i : although the instances are not numerous, for || and bearing the great seal of the Government. || intention on the part of the President to v0 tenur 
} i they are not very likely to occur in practice, |} That is the only mode in which the appoint- | late the Constitution of the United States out secur 
Q yet instances have occurred on all fours with || ment can be made. The President, as I have || of anything which he did in reference to the Cause 
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‘ytmept of General Thomas, provided the 
to Mr. Stanton was a lawful order and 
Mr. Stanton was bound to obey it. 
" Tadvance now, Senators, to a different class 
of articles, and they may properly enough, I 
suppose, be called the conspiracy articles, 
because they rest upon charges of conspiracy 
notween the President and General Thomas. 
1 ere are four of them, the fourth, fifth, sixth, 
and seventh in number as they stand. ‘The 
fourth and the sixth are framed under the act 
‘July 31, 1861, which is found in 12 Statutes- 
-Large, page 284. The fifth and seventh are 
framed under no act of Congress. ‘They allege 
an unlawful conspiracy, but they refer to no law 
hy which the acts charged are made unlawful. 
The acts charged are called unlawful, but there 
isno law referred to and no case made by the arti- | 
cles within any law of the United States that is 
known to the President’s counsel. I shall 
treat these articles, therefore, the fourth and 
sixth together, und the fifth and seventh to- | 
gether, because I think they belong in that | 
order. In the first place, let me consider the 
fourth and sixth, which charge a conspiracy 
within this act which I have just mentioned. 
[t is necessary for me to read the substance of | 
this law in order that you may see whether it 
ean have any possible application to this case. 
It was passed on the 3lst of July, 1861, as 
a war measure, and is entitled, ** An act to 
define and punish certain conspiracies.’’ It 
provides— | 


¢ 

n 

at 
‘ 


( 
‘ 


“That if two or more persons within any State or | 
Territory of the United States shall conspire to- | 
gether to overthrow or to put down or to destroy 
by force the Government of the United States, or to 
levy war against the United States, or to oppose by 
foree the authority of the Government of the United || 
States; or by force to prevent, hinder, or delay the | 
execution of any law of the United States; or by 
foree to seize, take, or possess any property of the 
United States against the will or contrary to the 
authority of the United States; or by force, or in- 
timidation, or threat to prevent any person from 
accepting or holding any oflice or trust or place of 
eonfidence under the United States.’’ 

These are the descriptions of the offenses. 
The fourth and sixth articles contain allega- 
tions that the President and General Thomas 
conspired together by force, intimidation, and 
threats to prevent Mr. Stanton from continu- | 
ing to hold the office of Secretary for the De- || 
partment of War ; and also that they conspired | 
together by force to obtain possession of prop- 
erty belonging to the United States. These 
are the two articles which I suppose are de- || 
signed to be drawn under this act; and these 
are the allegations which are intended to bring 
the articles within it. 

Now, it does seem to me that the attempt to 
wrest this law to any bearing whatsoever upon 
this prosecution is one of the extraordinary 
things which the ease contains. In the first 
place, so far from having been designed to ap- 
ply to the President of the United States or to 
any act he might do in the course of the execu- 
tion of what he believed to be his duty, it does 
not apply to any man or any thing within the 
District of Columbia at all. 

“Iftwo or more persons within any State or Terri- 

tory of the United States.” 
_ Not within the District of Columbia. This || 
is & highly penal law, and an indictment found 
in the very words of this act charging things to 
have been in the District of Columbia and 
returned into the proper court of this District, 
I will undertake to say, would not bear a gen- 
eral demurrer, because there is locality given 
to those things made penal by this act of Con- 
gtess. Itis made applicable to certain portions 
of the country, but not made applicable to the 
District of Columbia. 

But not to dwell upon that technical view 
of the matter, and on which we should not || 
Choose to stand, let us see what is this case. 
The President of the United States is of opin- | 
ion that Mr. Stanton holds the office of Secre- 
‘ary for the Department of War at his pleasure. 

© thinks so, first, because he believes the case 
or Mr. Stanton is not provided for in the 
“nure-of-oflice act, and no tenure of office is 
Secured to him. He thinks so, secondly, be- || 
Cause he believes that it would be judicially || 


decided, if the question could be raised, that 
a law depriving the President of the power of 
removing such an officer at his pleasure is not 
a constitutional law. He is of opinion that in 
this case he cannot allow this officer to con- 
tinue to act as his adviser and as his agent to 
execute the laws if he has lawful power to re- 
move him; and under these circumstances he 
gives this order to General Thomas. 

I do not view this letter of authority to Gen- 
eral Thomas as a purely military order. The 
service which General Thomas was invoked 
foris a civil service; but, at the same time, 
Senators will perceive that the person who 
gave the order is the Commander-in-Chief of 
the Army; that the person to whom it was 
given is the Adjutant General of the Army ; 
that the subject-matter to which the order re- 


| lates is the performance of services essential 
| to carry on the military service; and, there- 


fore, when such an order was given by the 
Commander-in-Chief to the Adjutant General 
respecting a subject of this kind, is it too much 
to say that there was invoked that spirit of mili- 


tary obedience which constitutes the strength 


of the service? Not that it was a purely mil- 
itary order; not that General Thomas would 
have been subject to a court-martial for dis- 
obeying it; but that as a faithful Adjutant 
General of the Army of the United States, 
interested personally and professionally and 
patriotically to have the duties of the office of 


in a temporary vacancy, was it not his duty to 
accept the appointment unless he saw and 
knew that it was unlawful to accept it? Ido 


| not know how, in fact, he personally consid- 


ered it; there has been no proof given on the 
subject ; but I have always assumed—lI think 
Senators will assume—that when the distin- 
guished General of the Army of the United 
States, on a previous occasion, accepted a sim- 
ilar appointment, it was under views of propri- 
ety be duty such as those which I have now 


|| Secretary for the Department of War performed | 


been speaking of; and howand why is there to | 
be attributed to General Thomas, as a cocon- | 


spirator, the guilty intent of designing to over- 


throw the laws of his country, when a fair and | 


just view of his conduct would leave him en- 


tirely without reproach? 


And when you come, Senators, to the other | 


coconspirator, the President of the United 
States, is not the case still clearer. Make it 
a case of private right, if you please; put it as 
strongly as possible against the President in 
order to test the question. One of you has a 
claim to property; it may be a disputed claim ; 
it is a claim which he believes may prove, when 
judicially examined, to be sound and good. He 


| says to A B, ‘* Go to C D, who is in posses- 


sion of that property; I give you this order to 


him to give it up to you; andif he gives it up | 


take possession.’’ Did anybody ever imagine 
that that was a conspiracy? Does not every 


| lawyer know that the moment you introduce 
| into any transaction of this kind the element 
|| of a claim of right all criminal elements are 


purged at once; and that this is always true 
between man and man where it is a simple 
assertion of private right, the parties to which 
are at liberty either to assert them or forego 
them, as they please? But this was not such 
a case; this was a case of public right, of pub- 
lie duty, of publie right al 


of the law which had been given to it by the 
law-makers themselves. How can the Presi- 
dent of the United States, under such circum- 
stances, be looked upon by anybody, whether 
he may or may not be guilty or not guilty of 


These articles say that the conspiracy between 
the President and General Thomas was to em- 
ploy force, threats, intimidation. What they 
have proved against the President is that he 
issued these orders, and that alone. Now, on 
the face of these orders, there is no apology 
for the assertion that it was the design of the 
President that anybody at any time should use 


foree, threats, orintimidation. The orderis to || : ; 
Mr. ‘Stanton to deliver up possession. The || his constitutional rig 


aimed upon consti- | 
| tutional grounds and upon the interpretation 


| other things as a coconspirator under this act? | 
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order to General Thomas is to receive posses- 
sion from Mr. Stanton when he delivers it up. 
No force is assigned to him; no authority is 
given to him to apply for or use any force, 
threats, or intimidation. There is not only no 
express authority, but there is no implication 
of any authority to apply for or obtain or use 
anything but the order which was given him 
to hand to Mr. Stanton; and we shall offer 
proof, Senators, which we think cannot faib to 
be satisfactory in point of fact, that the Presi- 
dent from the first had in view simply and 
solely to test this question by the law; that if 
this was a conspiracy it was a conspiracy to go 
to law, and that was the whole of it. We 
shall show you what advice the President re- 


| ceived on this subject, what views in concert 


with his advisers he entertained, which, of 
course, it 1s not my province now to comment 


| upon ; the evidence must first be adduced, then 


it will be time to consider it. 
The other two conspiracy articles will require 


| very little observation from me, because they 





contain no new allegations of fact which are 
not in the fourth and sixth articles, which I 
have already adverted to; and the only dis- 
tinction between them and the others is that 
they are not founded upon this conspiracy act 
of 1861; they simply allege an unlawful con- 
spiracy, and leave the matter there. They do 
not allege sufficient facts to bring the case 
within the act of 1861. In other words, they 
do not allege force, threats, or intimidation. 
I shall have occasion to remark upon these 
articles when I come to speak of the tenth ar- 
ticle, because these articles, as you perceive, 
come within that category which the honor- 


| able Manager announced here at an early aks 


of the trial; articles which require no law to 
support them; and when I come to speak of 
the tenth article, as I shall have occasion to 


| discuss this subject, I wish that my remarks, so 


far as they may be deemed applicable, should 
be applied to these fifth and: seventh articles 
which [I have thus passed over. 

I shall detain the Senate but a moment upon 
the ninth article, which is the one relating to 
the conversation with General Emory. The 
meaning of this article, asI read it, is that the 
President brought General Emory before him- 
self as Commander-in-Chief of the Army for 


| the purpose of instructing him to disobey the 


law, with an intent to induce General Emory to 
disobey it, and with intent to enable himself 


| unlawfully and by the use of military force 





through General Emory, to prevent Mf. Stan- 
ton from continuing to hold office. Now, I 
submit that, not only does this article fail of 
proof in its substance as thus detailed, but 
that it is disproved by the witness whom they 
have introduced to support it. In the first 
place, it appears clearly from General Emory’s 
statement that the President did not bring him 
there for any purpose connected with this 
appropriation bili affecting the command of 
the Army, or the orders given to the Army. 
This subject General Emory introduced him- 
self, and when the conversation was broken 
off it was again recurred to by himself asking 
the President’s permission to bring it to his at- 


'| tention. Whatsoever was said upon that sub- 


ject was said not because the President of the 
United States had brought the commander of 
the department of Washington before him for 
that purpose, but Meetines: hatin brought him 
there for another purpose, to which I shall 
allude in a moment, the commanding General 
chose himself to introduce that subject and 
converse upon it, and obtain the President's 
views upon it. : : 

In the next place, having his attention called 
to the act of Congress and to the order under 
it, the President expressed precisely the same 
opinion to General Emory that he had pre- 
viously publicly expressed to Congress itself 
at the time when the act was sent to him for 
his signature; and thereis found set out in his 
answer on page 32 of the official report of these 
proceedings what that opinion was; that he 
considered that this provision interfered with 

ht as the Commander-in- 
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Chief of the Army; and that is what he said 
to General Emory. There is not even prob- 
able cause to believe that he said it for any other 
than the natural reason that General Emory 
had introduced the subject, had asked leave to 
cul! his attention to it, and evidently expected 
and desired that the President should say some- 
thing on the subject; and if he said anything 
was he not to tell the truth? That is exactly 
what he did say. I mean the truthas he ap- 
webended it. It will appear in proof, as I am 
instructed, that the reason why the President 
sent for General Emory was not that he might 
endeavor to seduce that distinguished oflicer 
from his allegiance to the laws and the Con- 
stitution of his country, but because he wished 
to obtain information about military movements 
which he was informed upon authority which 
he hada right to and was bound to respect 
might require his personal attention. 

I pass, then, from this article, as being one 
upon which | ought not to detain the Senate, 
and I come to the last one, concerning which 


_orimplied. There must be some law; other- | 
| wise there is no crime. 


| of the United States.’’ 


SUPPLEMENT TO 


My interpretation of 
it is that the language ‘‘ high crimes and mis- 
demeanors’’ means ** offenses against the laws 
Let us see if the Con- 
stitution has not said so. 
The first clause of the second section of the | 

second article of the Constitution reads thus: 
‘““The President of the United States shall 


| have the power to grant reprieves and pardons 
| for offenses against the United States, except 


in cases of impeachment.’’ ‘* Offenses against 
the United States’’ would include ** cases of 
impeachment,’’ and they might be pardoned 
by the President if they were not excepted. 
Then cases of impeachment are, according to 
the express declaration of the Constitution | 


itself, cases of offenses against the United || 
| States. 


Still, the learned Manager says that this is 


| not a court, and that, whatever may be the | 


I shall have much to say, and that is the tenth || 


article, which is all of and concerning the 
speeches of the President. 

In the front of this inquiry the question pre- 
sents itself; What are impeachable offenses 
under the Constitution of the United States? 
Upon this question learned dissertations have 
been written and printed. One of them is 
annexed to the argument of the honorable 
Manager who opened the cause for the prose- 
eution. Another one on the other side of the 
question, wrilten by one of the honorable Man- 


agers themselves, may be found annexed to the | 
proceedings in the Llouse of Representatives | 
upon the occasion of the first attempt to im- | 


peach the President. And there have been 


others written and published by learned jurists | 


touching this subject. 
the ear of the Senate with any of the prece- 
dents drawn from the Middle Ages. The framers 
of our Constitution were quite as familiar 
with them as the learned authors of these 
treatises, and the framers of our Constitution, 
as | conceive, have drawn from them the les- 
son which I desire the Senate to receive, that 
these precedents are not fit to govern their 
conduct on this trial. 

In my apprehension, the teachings, the re- 
quirements, the prohibitions of the Constitu- 
tion of the United States prove all that is 
necessary to be attended to for the purposes 
of this trial. 1 propose, therefore, instead of 
a search through the precedents which were 


I do not propose to vex | 


made in the times of the Plantagenets, the | 
Tudors, and the Stuarts, and which have been | 


repeated siuce, to come nearer home and see || 
yrrovisions of the Constitution of the | 


what 
United States bear on this question, and whether 
they are not suflicient to settle it. 
it is quite immaterial what exists elsewhere. 
My first position is, that when the Constitu- 
tion speaks of ‘‘treason, bribery, and other 
high crimes and misdemeanors’ 
and includes ouly, high criminal offenses against 
the United States, made so by some law of the 


it refers to, | 


If they are | 


United States existing when the acts com- | 


plained of were done; and I say that this is 
plainly to be interred from each and every pro- 
vision of the Constitution on the subject of 
impeachment, 

‘** Treason’’ and ‘‘bribery.’’ Nobody will 
doubt that these are here designated high 
crimes and misdemeanors against the United 





States, made such by the laws of the United | 


States, which the framers of the Constitu- 


tion knew must be passed in the nature of the | 


Government they were about to create, be- 
cause these are offenses which strike at the 
existence of that Government—" other high 
crimes and misdemeanors.”’ 
High crimes and misdemeanors; so high that 
they belong in this company with treason and 
bribery. ‘That is plain on the face of the Con- 
stitution ; in the very first step it takes on the 
subject of impeachment. 


misdemeanors’’ against what law? There can 


be no crime, there can be no misdemeanor 
without a law, written or unwritten, express 


Noscitur a sociis. | 


‘High crimes and | 


judgment in case there shall be a conviction. 


character of this body, it is bound by no law. | 


Very different was the understanding of the | 


fathers of the Constitution on this subject. 
Mr. Manager BUTLER. Will you state 
where it was I said it was bound by no law? 
Mr. STANBERY. ‘ A law unio itself.’’ 
Mr. Manager BUTLER. ‘*No common or 
statute law ’’ was my language. 
Mr. CURTIS. I desire to refer to the sixty- 
fourth number of the I’ederalist, which is found 
in Dawson's edition, on page 453: 


oer 


[The remaining powers which the plan of the 


Convention allots to the Senate, in a distinct capa- | 


city, are comprised in their participation with the Ex- 
ecutive in the appointment to offices, and in their 


| judicial character as a court for thetrial of impeach- 


ments, as in the businessof appointments theExecu- 
tive will be the principal agent, the provisions relat- 
ing to it will most properly be discussed in the 
examination of that department. Wewill therefore 


conclude this head with a view of the judicial | 


character of the Senate.” 


And then it is discussed. The next position 


to which I desire the attention of the Senate | 
is, that there is enough written in the Consti- | 
| tution to prove that this is a court in which a | 
judicial trial is now being carried on. 


Senate of the United States shall have the 
sole power to try all impeachments.’’ ‘*When 


the President is tried the Chief Justice shall | 


preside.’’ The trial of all crimes, except in 
case of impeachment, shall be by jury. This, 
then, is the trial of a crime. You are the 
triers, presided over by the Chief Justice of 
the United States in this particular case, and 
that on the express words of the Constitution. 
There is also, according to its express words, 
to be an acquittal or a conviction on this trial 
foracrime. ‘*No person shall be convicted 


without the concurrence of two thirds of the | 


members present.’’ There is also to be a 


* Judgment in cases of impeachment shall not ex- 
tend further than removal trom oflice and disquali- 


| fication to_hold any office of honor, trust, or profit 
| under the United States.” 


Here, then, there is the trial of a crime, a 


| trial by a tribunal designated by the Constitu- 
tion in place of court and jury, a conviction, | 


if guilt is proved, a judgment on that convie- 
tion, a punishment inflicted by the judgment for 


a crime; and this on the express terms of the | 


Constitution itself. And yet, say the honora- 
ble Managers, there is no court to try the crime 
and no law by which the act is to be judged. 


The honorable Manager interrupted me to say || 


| that he qualified that expression of no law ; 


his expression was ‘‘no common or statute 


law.’’ Well, when you get out of that field 
you are in a limbo, a vacuum, so far as law is 


concerned, to the best of my knowledge and | 


belief. 
I say, then, that itis impossible not to come 


to the conclusion that the Constitution of the | 


United States has designated impeachable | 
offenses as offenses against the United States, 
that it has provided for the trial of those 
offenses, that it has established a tribunal for 
the purpose of trying them, that it has directed 
the tribunal in case of conviction to pronounce | 
a judgment upon the conviction and inflict a | 


punishment. ll this being provided for, can || article is attended with some peculiarities 


‘The | 
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it be maintained that this is not a court 


Ape “ : 

that it is bound by no law? . 
But the argument does not rest mainly 

I think, upon the provisions of the Constiti, 


_tion concerning impeachment. It is, at any 
rate, vastly strengthened by the direct pro- 
hibitions of the Constitution. ‘* Congress shall 

| pass no bill of attainder or ex post facto low 

| According to that prohibition of the Consti+. 

| tion, if every member of this body sitting ba ts 
legislative capacity and every member of the 

| other body sitting in its legislative capacity. 
| should unite in passing a law to punish an act 

after the act was done, that law would be a 

mere nullity. Yet what is claimed by the line 

orable Managers in behalf of members of this 
body? As a Congress you cannot create a jay 
to punish these acts if no law existed at tho 
time they were done; but sitting here as judges. 

not only after the fact but while the case t. 

on trial, you may individually, each one of 

you, create a law by himself to govern the Case, 

According to this assumption the same Cop. 
stitution which has made it a bill of rights of 
the American citizen, not only as against Cop. 
gress but as against the Legislature of every 
State in the Union, that no ex post facto \ay 
shall be passed—this same Constitution has 
erected you into a body and empowered every 
one of you to say aut inveniam aut facia, 
viam: if I cannot find a law I will make one. 
Nay, it has clothed every one of you with im- 
perial power; it has enabled you to say, sie 
volo, sic jubeo, stat pro ratione voluntas ; | 
am a law unto myself, by which law I shall 
govern this case. And, more than that, when 
each one of you before he took his place 
here called God to witness that he would ad- 
minister impartial justice in this case accord- 
ing to the Constitution and the laws, he meant 
such laws as he might make as he went along, 
The Constitution, which had prohibited any- 
body from making such laws, he swore to ob- 
serve ; but he also swore to be governed by his 
own will; his own individual will was the law 
which he thus swore to observe; and this spe- 
cial provision of the Constitution that when 
the Senate sits in this capacity to try an im- 
peachment the Senators shall be on oath means 
merely that they shall swear to follow their 
own individual wills! I respectfully submit 
this view cannot consistently and properly be 
taken of the character of this body or of the 
duties and powers incumbent upon it. 

Look for a moment, if you please, to the 
other provision, ‘This same search into tlie 
English precedents, so far from having made 
our ancestors who framed and adopted the 
Constitution in love with them, led them to 
put into the Constitution a positive and abso- 
lute prohibition against any bill of attainder. 
What is a bill of attainder? It is a case 
before the Parliament where the Parliament 
make the law for the facts they find. Hach 
| legislator (for it is in their legislative capa- 
city they act, not in a judicial one) is, to use 
the phrase of the honorable Managers, ‘‘a law 
unto himself ;’’ and according to his disere- 
tion, his views of what is politie or proper 
under the circumstances, he frames a law to 
meet the case and enacts it or votes in its 
enactment. According to the doctrine now 
advanced bills of attainder are not prohibited 
by this Constitution; they are only slightly 
modified. It is only necessary for the House 
of Representatives by a majority to vote an 
impeachment and send up certain articles and 
have two thirds of this body vote in favor o! 
conviction, and there is an attainder; and it 
is done by the same process and depends on 
'| identically the same principles as a Dill 0! 

attainder in the English Pasliagrent. he 
individual wills of the legislators, instead of 
the conscientious discharge of the duty of the 

| judges, settle the result. , 

I submit, then, Senators, that this view 0! 

the honorable Managers of the duties and 








| pore of this body cannot be maintained. 


ut the attempt made by the honorable Man- 
‘agers to obtain a conviction upon this tenth 
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chich I think it is the duty of the counsel to 
‘ie President to advert to. So far as regards 
tho preceding articles, the first eight articles 
... framed upon allegations that the President 
proke a law. I suppose the honorable Man- 
avers do not intend to arry their doctrine so 
far as to say that unless you find the President 
did intentionally break a law those articles are 
su} ported. _As to those articles there is some 
law unquestionably, the very gist of the charge 
being that he broke a law. You must find that 
the law existed; you must construe it and 
apply it to the case; you myst find his crim- 
inal intent willfully to break the law, before 
the articles can be supported. But we come 
now to this tenth article, which depends upon 
no law at all, but, as I have said, is attended 
with some extraordinary peculiarities. 

The complaint is that the President made 
speeches against Congress. The true state- 
ment here would be much more restricted than 
that; for although in those speeches the Pres- 
ident used the word ‘‘ Congress,’’ undoubtedly 
he did not mean the entire constitutional body 
organized under the Constitution of the Uni- 
ted States; he meant the dominant majority 
in Congress. Everybody so understood it; 
everybody must so understand it. But the 
complaint is that he made speeches against 
those who governed in Congress. 
are the grand jury in this case? One of the 
parties spoken against. And who are the try- 
ers? The other party spoken against. 
would think there was some incongruity in 
this; some reason for giving pause before tak- 
ing any very great sfride in that direction. The 


Well, who | 


One | 


honorable House of Representatives sends its | 


Managers here to take notice of what? That 
the House of Representatives has erected itself 
into a school of manners, selecting from its 
ranks those gentlemen whom it deems most 
competent by precept and example to teach 
decorum of speech; and they cesire the judg- 
ment of this body whether the President has 
not been guilty of indecorum, whether he has 
spoken properly, to use the phrase of the hon- 
orable Manager. Now, there used to be an 
old-fashioned notion that although there might 
bea difference of taste about oral speeches, 
and, no doubt, always has been and always 
will be many such differences, there was one 
very important test in reference to them, and 
that is whether they are true or false; but it 
seems that in this case that is no test at all. 
The honorable Manager, in opening the case, 
finding, | suppose, that it was necessary, in 


some manner, to advert to that subject, has | 


done it in terms which I will read to you: 


“The words are not alleged to be either false or 
defamatory, because it is not within the power of 
any man, however high his official position, in effect 


toslander the Congress of the United States, in the | 


ordinary sense of that word, so as to call on Con- || 


gress to answer as to the truth of the accusation.”’ 


Considering the nature of our Government, 
considering the experience which we have gone 
through on this subject, that is a pretty lofty 
claim. Why, if the Senate please, if you go 
back to the time of the Plantagenets and seek 
for precedents there, you will not find so lofty 
aclaim as that. I beg leave to read from two 
statutes, the first being 8 Edward I, ch. 84, and 
the second 2 Richard II, ch. 1, a short passage. 
Che statute, 8 Edward I, ch. 34, after the pre- 
amble, enacts— 


“That from henceforth none be so hardy to tell | 


or publish any false news or tales, whereby discord 
or occasion of discord or slander may grow between 
the king and his people, or the great men of the 
realm; and he that doeth so shall be taken and kept 
nuntil he hath brought him into court which was 
the first author of the tale.” 


The statute 2 Richard IT, ¢. 1, s. 5, enacted 


with some alterations the previous statute. It 
commenced thus: 


.' Of devisors of false news and of horrible and false | 


les of prelates, dukes, earls, barons, and other nobles 

and great men of the realm; and also of the chan- 
cellor, treasurer, clerk of the privy seal, steward of 
tie king’s house, justices of the one bench or of the 
other, and of other great officers of the realm.” 


The great men of the realm in the time of 
ichard IL were protected only against ‘‘ horri- 


ble and false lies,”’ and when we arrive in the | 


course of our national experience during the 
war with France and the administration of 
Mr. Adams to that attempt to check, not free 
speech, but free writing, Senators will find that 
although it applied only to written libels it 
contained an express section that the truth 
might be given in evidence. That was a law, 
as Senators know, making it penal by written 
libels to excite the hatred or contempt of the 
people against Congress among other offenses ; 
but the estimate of the elevation of Congress 
above the people was not so high but that it was 
thought proper to allow a detense of the truth 
to be given in evidence. *I beg leave to read 
from this sedition act a part of one section 
and make a reference to another to support 
the correctness of what I havesaid. It is found 
in Statutes-at-Large, page 596: 

“That if any person shall write, print, utter, or 
publish, or shall cause or procure to be written, 
printed, uttered, or published, or shall knowingly 
and willingly assist or aid in writing, printing, utter- 
ing, or publishing any false, seandalous, and mali- 
cious writing or writings against the Government of 
the United States, or either House of the Congress 
of the United States, or the President of the United 
States, with intent to defame the said Government, 
or either House of the said Congress, or the said Pres- 
ident, or to bring them, or either or any of them the 
hatred of the good people of the United States, or to 
stir up sedition within the United States, or to excite 
any unlawful combinations therein,” &e. 

Section three provides— 

* That if any personshall be prosecuted under this 
act for the writing or publishing any hbel aforesaid, 
it shall be lawful for the defendant, upon the trial 
of the cause, to give in evidence in his defense the 
truth of the matter contained in the publication 


| charged as alibel. And the jury who shall try the 


causeshall have a right to determine the law and the 
fact, under the direction of the court, as in other 


| cases.” 


In contrast with the views expressed here, 
I desire now to read from the fourth volume 


| of Mr. Madison’s works, pages 542 and 547, 
| passages which, in my judgment, are as mas- 


terly as anything Mr. Madison ever wrote, 
upon the relations of the Congress of the Uni- 


|| concerned, 


ted States to the people of the United States | 
| in contrast with the relations of the Govern- 
' ment of Great Britain to the people of that 


| island; and the necessity which the nature of 


our Government lays us under to preserve 
freedom of the press and freedom of speech: 


‘** The essential difference between the British Gov- 


| ernment and the American Constitution will place 


this subject in the clearest light. 
“*In the British Government the danger of en- 


| croachments on the rights of the people is under- | 


| utive. 


stood 


to be confined to the Executive Magistrate, 


The Representatives of the people inthe Legislature | 


are only exempt themselves from distrust, but are || 


considered as sufficient guardians of the rights of | 
| their constituents against the danger from the Exec- | 


| unlimited in its power, or, in their own language, is 
| Omnipotent. Hence, too, all the ramparts for protect- 


| Charta, their 


ing the rights of the people—such as their Magna 
sill of Rights, &e.—are not reared 
against the Parliament, but against the royal pre- 
rogative. They are merely legislative precautions 
against Executive usurpations. U 


| ernment as this, an exemption of the press from pre- 


| ecutive ambition. 


| vious restraint, by licensers appointed by the king, 
| is all the freedom that can be secured to it. 


**In the United States the case is altogether differ- 
ent. The people, not the Government, possess the 
absolute sovereignty. The Legislature, no lessthan 
the Executive, is under limitations of power. En- 
croachments are regarded as possible from the one 
as well as from the other. Hence, in the United 
States, the great and essential rights of the people 
are secured against legislative as well as against ex- 
They are secured, not by laws 
paramount to prerogative, but by constitutions par- 
amount to laws. Thissecurity of the freedom of the 
press requires that it should be exempt not ouly from 
yrevious restraint by the Executive, as in Great 
3ritain, but from legislative restraint also; and this 
exemption, to be effectual, must be an exemption not 
only from the previous inspection of licenses, but 
from the subsequent penalty of laws.”’ 


One other passage on page 547, which has 
an extraordinary application to the subject now 
before you: 


‘*1. The Constitution supposes that the PresMent, | 


the Congress, and each of its Houses may not dis- 
charge their trusts, either from defect of judgment 
or other causes. Hence they are all made responsi- 
ble to their constituents at the returning periods of 


| election; and the President, who is singly intrusted 


with very great powers, is, as a further guard, sub- 
jected to an intermediate impeachment. 

**2. Should it happen, as the Constitution supposes 
it may happen, that either of these branches of the 
Government may not have duly discharged its trust, 
it is natural and proper that, according to the cause 


llence it is a principle that the Parliament is | 
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and degree of their fanlts, they should be brought 
into contempt or disrepute, and incur the hatred of 
the people. 

“3. Whether it has, in any case, happened that the 
proceedings of cither or all of those branches evince 
such a violation of duty as to justify a contempt, a 
disrepute, or hatred among the people, can only be 
determined by a free examination thereof, and a free 
communication among the people thereon. 

“4. Whenever it may have actually happe: ed that 
proceedings of this sort are chargeable or all or 
either of the branches of the Government, it is the 
duty, as well as right, of inteHigent and faithful citi- 
zens to discuss and promulge them freely, as well to 
control them by the censorship of the publie opin- 
ion as to promote a remedy according to the rules of 
the Constitution. And it eannot be avoided that 


| those who are to apply the remedy must feel, in some 


degree, a contempt or hatred against the transgress- 
ing party. 

These observations of Mr. Madison were 
made in respect to the freedom of the press. 
There were two views entertained at the time 
when the sedition law was passed concerning 
the power of Congress over this subject. The 
one view was that when the Constitution spoke 
of freedom of the press it referred to the com- 
mon-law definition of that freedom. That was 
the view which Mr. Madison was controverting 
in one of the passages which I have read to 
you. The other view was that the common- 
law definition could not be deemed applicable, 
and that the freedom provided for by the Con- 
stitution, so far as the action of Congress was 
was an absolute freedom of the 
But no one ever imagined that freedom 
of speech, in contradistinction from written 
libel, could be restrained by a law of Congress; 
for whether you treat the prohibition in the 
Constitution as absolute in itself or whether 
you refer to the common law for a definition 


press, 


| of its limits and meaning the result will be the 


| same. 


Under the common law no man was 


| ever punished criminally for = em words. 


If he slandered his neighbor and injured him, 
he must make good in damages to his neighbor 


| the injury he had done; but there was no such 


Under such a Gov- |} 


thing at the common law as an indictment for 
spoken words. So that this prohibition in the 
Constitution against any legislation by Con- 
gress in restraint of the freedom of speech is 
necessarily an absolute prohibition; and there- 
fore this is a case not only where there is no 
law made prior to the act to punish the act, 
but a case where Congress is expressly pro- 
hibited from making any law to operate even 
on subsequent acts. 

Whatis the lawto be? Suppose it is, as the 
honorable Managers seem to think it should 
be, the sense of propriety of each Senator ap- 
pealed to. Whuatisitto be? The only rule 
| have heard—the only rule which can be an- 
nounced—is that you may require the speaker 
to speak properly. Who are to be the judges 
whether he speaks properly? In this case the 
Senate of the United States on the presentation 
of the House of Representatives of the United 
States ; and that is supposed to be the freedom 
of speech secured by this absolute prohibition 
of the Constitution. That is the same free- 
dom of speech, Senators, in consequence of 
which thousands of men went to the seaffold 
under the Tudors and the Stuarts. That is 
the same freedom of speech which caused 
thousands of heads of men and of women to 
roll from the guillotine in France. That is 
the same freedom of speech which has caused 
in our day more than once ‘‘ order to reign in 
Warsaw.’’ The persons did not speak prop- 
erly in the apprehension of the judges before 
whom they were brought. Isthat the freedom 
of speech intended to be secured by our Con- 
stitution ? 

Mr. Chief Justice and Senators, I have to 
detain you but a very short time longer, and 
that is by a few observations concerning the 
eleventh article, and they will be very few, for 
the reason that the eleventh article, as 1 un- 
derstand it, contains nothing new which needs 


‘any notice from me. It appears by the official 


copy of the articles which is before us, the 
printed copy, that this article was adopted at 
a later period than the preceding nine articles, 
and I suppose it has that appearance, that the 


‘ honorable Managers, looking over the work 
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they had already performed, perhaps not feel- 
ing perfectly satisfied to leave it in the shape in 
which it then stood, came to the conclusion to 
venth article, and they have com- 
pounded it out of the materials which they had 
previously worked up into the others. In the 
first place, they said, here are the speeches ; 
we will have something about them, and ac- 
cordingly they begin by the allegation that 
the President at the Executive Mansion, on a 
certain occasion, made a speech, and without 
giving his words, but it is attributed to him 
that he had an intention to declare that this 
was not a Congress within the meaning of the 
Constitution; all of which is denied in his 
answer, and there is no proof to support it. The 
President, by his whole course of conduct, has 
shown that he could have entertained no such 
intention as that. He has explained that fully 
in his answer, and I do not think it necessary 
to repeat the explanation. 

‘Then they come to the old matter of the 
removal of Mr. Stanton. They say he made 
this speech denying the competency of Con- 
gress to legislate, and following up its intent 
he endeavored toremove Mr. Stanton. I have 
sufliciently discussed that, and I shall not weary 
the patience of the Senate by doing so any 
further, 

hen they say that he made this speech and 
followed up its intent by endeavoring to get 
possession of the money appropriated for the 
military service of the United States. I have 
said all I desire to say upon that. 

Then they say that he made it with the intent 
to obstruct what is called the law ‘‘ for the bet- 
ter government of the rebel States,’’ passed in 
March, 1867, and in support of that they have 


‘a af 
bta bU Ci 


offered a telegram to him from Governor Par- | 


sons and an answer to that telegram from the 


President, wpon the subject ofan amendment of | 


the Constitution, sent in January before the 
March when the law came into existence, and, so 
far as I know, that is the only evidence which 
they have offered upon that subject. I leave, 
therefore, with these remarks, that article for 
the consideration of the Senate. 

[It must be unnecessary for me to say any- 
thing concerning the importance of this case, 
not only now but in the future. It must be 
apparent to every one, in any way connected 
with or concerned in this trial, that this is and 
will be the most conspicuous instance which ever 
has been or can ever be expected to be found 
of American justice or American injustice, of 
that justice which Mr. Burke says is the great 
standing policy of all civilized States, or of that 
injustice which is sure to be discovered and 
which makes even the wise man mad, and which, 
in the fixed and immutable order of God's 
providence, is certain to return to plague its 
inventors. 

Mr. CONNKSS, (at two o'clock and twenty 
minutes p.m.) Mr. President, I move that 
the court take a recess for fifteen minutes. 

‘The motion was agreed to; and the Chief 
Justice resumed the chair at twenty-five min- 
utes to three o'clock, 

TheCHIBE JUSTICE. Senators will please 
resume their seats and give their attention. 
Gentlemen of counsel for the President, you 
will please proceed with the defense. 

Mr. STANBERY. We will call General 
Thomas first. 


Lorenzo THOMAS sworn and examined. 

By Mr. Sranpery: 

Question. General Thomas, will you state 
how long you have been in the service? 

Answer. ] went to West Point in the year 


181%. i entered the Military Academy in 7 


tember of that year, and was graduated July 
i, 1823, and appointed second lieutenant of 
the fourth infantry. Ihave been in the Army 
since that date. 

Question.. What is your present rank in the 
Army? 

Answer. 
Army, with the rank of brigadier general, 
and major general hy brevet. 

Question. When was your brevet conferred ? 


I am adjutant general of the | 





| thousand colored soldiers. 


| 


| 


; continued and when he returned. It will be 


| organize volunteers and to correct some irreg- | 


| bring them together—once at Philadelphia and | 
| twice at Harrisburg. Iwas sent to Harrisburg 


|| organized before I took charge. I was sent | 
| down on the Mississippi and in the rebellious 


SUPPLEMENT TO 


Answer. I really forget. I would have to 
refer to the Army Ltegister for that. 

Question. Can you recollect the year? 

Answer. Yes, sir; it was after I returned 
from one of my southern trips. 

Question. During the war? 

Answer. Yes, sir. 

Question. Toward the close of it? 

Answer. ‘Toward the close of it. I was first 
made a colonel, as adjutant general, on the 
7th of March, when Colonel Cooper went out. 

Question. When were you first appointed 
adjutant general ? 

Answer. On the 7th of March, 1861, 

Question. On what service were you during || 
the war, generally? Give us an idea of your 
service, 

Answer. During the administration of the 
War Department by General Cameron I was 
on duty as adjutant general in the office. I 
accompanied him on his western trip to Mis- 
souri and to Kentucky and returned with him. 
Then, after that, after making that report, he || 
left the Department, and Mr. Stanton was ap- 
pointed. I remained in the Department some 
time after Mr. Stanton was appointed, several 
months. ‘lhe first duty he placed me on from 
the office—at any rate as one of the duties—he | 
sent me down on the James river to make ex- 
changes of prisoners of war under the arrange- 
ment made by General Dix with the rebels. 

Mr. Manager BUTLER. To what point is 
this evidence? 

Mr. STANBERY. To bring around the 
reason why there was the interruption in the 
Adjutant General's business, and how long it 


through in a moment. [To witness.] What 

was the next service? 
Answer. During the war I was sent once or 

twice—three times, perhaps—to Harrisburg to 





ularities there; not irregularities exactly, but 
in order to put regiments together, skeleton 
regiments. Iwas sent there and ordered to 


also about the time that Lee was invading 
Maryland and Pennsylvania ; but my principal 
duty was down on the Mississippi river. 

Question. What was the duty there? 

Answer. Threefold. The first was to inspect 
the armies on the river in that part of the | 
country. The second was to look into cotton 
lands, 

Mr. Manager BUTLER. Will not that ap- 
pear better by the order? 

The Witness. I have it. 

Mr. STANBERY. The orders are here, | 
but it will take a great while to introduce them. 

Mr, Manager BUTLER. Very well. 

Mr. STANBERY. I will ask him nothing | 
but what he has performed. ['To the witness. ] | 
What was the third duty? 

Answer. To take charge of the negro popu- 
lation and to organize them as troops. 

Question. Were you the first officer who | 
organized negro regiments ? 

Answer. No, sir. 

Question. Who was prior to you? 

Answer. I think that General Butler had 
organized some in New Orleans. Some were | 





States, and I had charge of all of them there. 
Question. What number of regiments were 
organized under your care? 


Answer. | organized upwards of eighty 
The particular | 
number of regiments I do not recollect, because | 
they were numbered some with those in New 





. : . 
Orleans and some with those in the East. ! 


Question. After that service was performed | 
what was the next special duty you were | 
detailed on? 

Answer. I returned to this city after I heard 
of the surrender of Lee. I was then on my 
way uptheriyer. I cameto Washington. The 
next duty I was placed upon was to make an 


inspection of the Provost Marshal General's | 
I 


office throughout the country, first at Wash- | 


| national cemeteries under a law passed by ( 





ington, and then throughout the loyal s: 
I performed that service. 

Question. What next? 

Answer. My last service was, I was order 


throughout the United States to examine the 


ates, 


gress. That duty I have performed; but yyy 
report is not yet in. It is very voluminoy: 
Those are the duties that I have performed. | 

Question. Did those duties fall under yoy, 
proper duties as adjutant general; and j, 
what capacity ? 


Answer. Perfectly so. As adjutant gen. 


_ eral | am ex officio inspector of the Army, and 


these duties are germane to it. 
Question. This duty of inspection of th. 


_ cemeteries was the last special duty that you 


have been called upon to perform? 

Answer. Yes, sir. 

Question. When did you return from haying 
performed that last special duty? 7 

Answer. I came to Washington on three 
different occasions. I would come here and 
then would go back. 

Question. When did you return from this 
last duty or this last detail upon the national 


| cemetery business? 


Answer. I do not think I can give the pre- 
cise date; but it was about the close of last 


| year. 


Question. Toward the close of the year 1867 ? 

Answer. Yes, sir. 

Question. You say you had then completed 
this last duty or service? 

Answer. 1 had visited every State where the 
cemeteries were. The only ones I have not 
visited are two very small ones near this city, 
I left them to the last. 

Question. You were then ready to make 
your report ? 

Answer. Yes, sir; I was writing it out and 
would have had it ready if it had not been for 
the interruption of this court. It is nearly 
completed. 

Question. You have not since been detailed 


this War Department? 

Answer. No, sir; I was engaged in making 
this report and I continued on that duty until 
I was placedin charge of the Adjutant Geue- 
ral’s office. 

Question. At what date were you returned 
to your Adjutant General’s office ? 

Answer. The President sent for me and gave 
me a note to General Grant dated the 15th of 
February. General Grant’s note to me in an- 
swer to that, putting me in charge, was dated 
the next day—the 14th. 

Question. Who had occupied your office dur- 
ing your absence? ; 

Answer. General E. D. Townsend, Assist- 
ant Adjutant General. 

Question. Your assistant ? on 

Answer. My first assistant with the rank o! 
colonel. ae 

Question. Then you never lost your position 
as adjutant general ? 

Answer. Never. 

Question. Did you apply to the President to 


| any other special service except about 


restore you? 

Answer. I spoke to the President on two or 
three occasions, some months ago, stating that 
when I got through this particular business | 
should like to have charge of my office. Ile 
knew what my wishes were; but on this occa 
sion I did not mention it to him. 

Mr. Manager BUTLER. Stop a moment. 
I wish to object in limine to any conversauion 
between this person and the President. 

Mr. STANBERY. This is bis application 
to the President that I am trying to prove, \0 
be restored to his duty as Adjutant General. 

Mr. Manager BUTLER. 1 do not object 
that fact; but I do not want this conversation. 


| Mr. STANBERY. I do not want any con 


_ versation now. [Tothewitness.] You applied 

| once or twice to him before to restore you: 

| Answer. I stated that that was my wish. 
Question. On the 13th of February you r& 

ceived the order which you had requested 

before restoring you to your position? 
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Answer. Yes, sir. Itwas not a noteto me; 
was a note to General Grant. 

Question. But that note restored you to your 
.; ion ? 

Answer. Yes, sit. — 
Question. When, after that, did you see the 
President, and what did he say to you or did 
vou say to him between that time and the time 
vou received your order on the 21st? 
” Answer. On one occasion | went over to 
take him some resignations 

Question. After you had been restored to 
your ollice ? 

Answer. Yes, sir; some resignations that 
Mr. Stanton gave me which were on his table. 

Question. To take over? 

Answer. Yes, sir. 

Question. Was that the first occasion on 
which the President spoke to you about taking 
possession of the War Office? 

Mr. Manager BUTLER. Stop a moment. 
[I object to that question; it is leading, and so 
grossly leading, in my judgment, that it is 
almost intentional. ‘* Was that the first occa- 





sion he spoke to you ’’—assuming that he had | 


spoken. 


Mr. STANBERY. He did speak afterward, | 


we know. 
Mr. Manager BUTLER. How do we know? 
Mr. STANBERY. 


another way. [To the witness.] Do you rec- 


/ment, went into one of my rooms, and told | 


We will come to it in |} General Williams I wished him to go with me; || 


ollect what occurred on the 21st of February? || 


Answer. Yes, sir. 
was anterior to that. 


Mr. STANBERY. It was. What happened 


I thought your question 


in the War Oflice on the morning of the 21st | 
of ebruary in regard to closing the oflice on | 


the sueceeding day, the 22d? 


Answer. Toward twelve o’clock I went up | 
myself and asked Mr. Stanton, then Secretary | 


of War, if I should close the office the next day, 
the 22d of February, and he directed me to do 
it. Lissued such a circular and sent it around 


to the different Departments. 


Question. Was that an order made by youas || 


adjutant general? 

Answer. Yes, sir; by his order. 

Question. Was that before you had seen the 
President that day? 

Answer. Yes, sir. 

Question. Now, what took place after you 
had issued that order? 

Answer. Very soon after I had issued it I 
received a note from Colonel Moore, the Pri- 
vate Secretary of the President, that the Presi- 
dent wished to see me. limmediately went 
over to the White House, and saw the Presi- 
dent. He came out of his library with two com- 
munications in his hand. 

Question. He came out with two papers in 
his hand? ° 

Answer. Yes, sir. He handed them to Col- 
onel Moore to read. They were read to me. 

Question. Read aloud? 

Answer. Read aloud. One was addressed to 
Mr. Stanton, dismissing him from office, and 
directing him to turn over the books, papers, 
&e., pertaining to the War Department. The 
other was addressed to me, appointing me See- 
retary of War ad interim, and stating that Mr. 
ae had been directed to transfer the office 
0 me. 

Question. Was that the first time you saw 
those papers, or either of them? 

Answer. The first time. 

Question. You had no hand whatever in 
Writing those papers or dictating them ? 

Answer. Nothing whatever. 

_ Mr. Manager BUTLER. Excuse me; that 
is very leading again. 

Mr. STANBERY. 
What was said by the President at that time to 
you or by you to the President? . 

Mr. Manager BUTLER. Do you propose 
to put in conversations—— 

Mr. STANBERY. I do. 

Mr. Manager BUTLER. Between this party 
and the President ? 

Mr. STANBERY. Right there, cettainly. 
(Handing him the papers. | 


Mr. EVARTS, Which they putin evidence, 


Well. [Tothe witness. ] | 








| 


| corner of his table and sat down. 


| merely for his information. 


Mr. Manager BUTLER. 
pose the objection here, sir. 

By Mr. STanbery: 

(Juestion. What, then, was said between you 
and the President? 

Answer. He said he was determined to sup- 
port the Constitution and the laws, and he de- 
sired me to do the same. [ Laughter. ] 

Mr. Manager BUTLER. 1 do not object. 

The Wiryess. I told him I would. 

By Mr. Sranpery : 

Question. What further took place or was 
said ? 

Answer. He then directed me to deliver this 
paper addressed to Mr. Stanton to him. 

Question. Was thatall? Did you then leave? 

Answer. I told him that I would take an 
oflicer in my department with me to see that I 


1 will not inter- 
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Answer, I think it was about twelve o'clock 
that | went up to see the Secretary, and this 
was justafter | came down and wrote the order— 


| it was toward one o'clock, I suppose. 


Question. It was immediately atter you had 
written the order to close the oilice ? 

Answer. Yes, I got the note immediate*y 
after from Colonel Moore. 

Question. Was thatall that occurred between 
you and the Secretary on that day, the 21st? 

Answer. I think it was. [After a pause. ] 
No, no; I was confounding the 22d with the 
2\st. 

Question. What further? 

Answer. | went into the other room and he 


| was there, and I said that I should issue orders 


| as Secretary of War. 


delivered itand note what occurred, and I stated | 


that I would take General Williams. 
Question. Who is General Williams ? 


Answer. One of the assistant adjutants gen- | 


eral in my department on duty there. 
Question. You told the President you would 
take him along to witness the transaction? 
Answer. Yes, sir. 
Question. What did you do then? 
Answer. I went over to the War Depart- 


[ did not say for what purpose. I told him | 
wanted him to go with me to the Secretary of 
War and note what occurred. 


Question. Without telling him what it was || 


you intended? 


Answer. I did not tell him anything about 


it. I then went to the Secretary’s room and 
handed him the first paper. 


Question. When you say the first paper, | 


which was that? 
Answer. The paper addressed to him. 
Question. What took place then? Did he 
read it? 
Answer. He got up when I came in, and we 


bade good morning to each other, and I handed | 


him that paper, and he put it down on the 


he got up and opened it and read it, and he 
then nbd ‘*Do you wish me to vacate the 
office at once, or will you give me time to re- 
move my private property?’’ I said, ‘* Act 
your pleasure.”’ 

Question. Did he say what time he would 


| require? 


Answer. No, sir; I did not ask him. 
handed him the paper addressed to me, which 


he read, and he asked me to give him a copy. | 


Question. What did you say? 


Answer. In the meantime General Grant | 


came in, and I handed itto him. General Grant 
asked me if that was for him. I said no; 
I promised a copy, 
and | went down. 

Question. Down where? To your office? 

Answer. Into my own room. 

Question. Your own room is below that of the 
Secretary; on the first floor? 

Answer. Below General Schriver’s room; 


| the one opposite the Secretary’ s. 


Question. It is on the lower floor? 

Answer. Yes, sir. 

Question. You went down and made a copy 
of the order? 

Answer. I had a copy made, which I certi- 
fied as Secretary of War ad interim. I took 
that up and handed it to him. He then said, 
‘*] do not know whether I will obey your 
instructions or whether I will resist them.’’ 
Nothing more passed of any moment, and I 
left. 

Question. Was General Grant there at the 
second interview ? 

Answer. No, sir. 

Question. The Secretary was alone then? 

Answer. He was alone. His son may have 
been there, because he was generally in the 
room. 


Presently | 


[then | 





He said that I should 
not; he would eountermand them, and he 
turned to General Schriver and alse to General 


| ‘Townsend, who were in the room, and directed 


them not to obey any orders coming from me 
as Secretary of War. 

By Mr. Manager But.er: 

Question. Do L understand that this was the 


} 21st? 


Answer. I think it was the 21st. 

By Mr. Svanpery: 

Question. The 22d or 21st? 

Answer. ‘Lhe 21st, Lthink. What brings it 
to my mind is, he wrote a note which he handed 
me prohibiting me from acting on the subject. 

Question. Have you got that note? 

Answer. I think I gave it to you. I have 
some here; probably it may be among them. 
[ will look. The note is dated February 21; L 
know that. 

Question, (presenting a paper to the wit- 
ness.) See if that is the order that he then 
gave you? 

Answer. That is it. 

Question. I see the body of it is not in Mr. 
Stanton’s handwriting? 

Answer. He dictated it to General Town- 
send. That is his handwriting. A copy was 
made of it, and Mr. Stanton signed it, and 
handed it to me. 

Question. Will you read it, if you please? 

Answer. ‘‘War Department, Washington 
city, February 21, 1865 

Mr. Manager BUTLER. Stop a moment, if 
you please. Let us see that paper. 

[Lhe paper was thereupon handed to the 
Managers and examined by them. | 

Mr. Manager BUTLER. We have no ob- 
jection. 

Mr. STANBERY, (to the witness.) Now 
read it, if you please, General. 

The witness read as follows: 





War DEPARTMENT, 
WASHINGTON City, /ebruary 21, 1868. 
Str: Lam informed that you presume to issue or- 
ders as Secretary of War ad interim. Such conduct 
and orders are illegal, and youare hereby commanded 
to abstain from issuing any orders other than in your 
capacity as Adjutant General of the Army. 
Your obedientservant, es 
EDWIN M. STANTON, 
Secretary of War. 
Brevet Major General L. Tuomas, Adjutant General, 
Question. Did you see the President alter 
that interview ? 
Answer. I did. 
Question. What took place? 
Mr. Manager BUTLER. I object now, Mr. 


| President and Senators, to the conversation 
| between the President and General Thomas. 


Up to this time I did not object, as you ob- 
served, upon reflection, to any orders or direc- 
tions which the President gave, or any conver- 
sation had between the President and General 
Thomas at the time of issuing the commission. 


But now the commission has been issued ; the 


| demand has been made; ithas beenrefased ; aud 


| a peremptory order given to General Thomas 


to mind his own business and keep out of the 
War Office has been put in evidence. Now, 
I suppose that the President, by talking with 
General Thomas, or General Thomas, by talk- 


| ing with the President, cannot put in his own 


Question. Did General Williams go up with | 


you the second time? 
Answer. No, sir. 
Question. What time of the day was this? 


declarations for the purpose of making evi- 
dence in favor of himself. The Senate has 
already ruled by solemn vote, and in conso- 
nance, | believe, with the opinion of the pre- 
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siding officer, that there were such evidence of 
common intent between these two parties as to 
allow us to put in the acts of each to bear upon 
the other; but I challenge any authority that 
can be shown anywhere that, in trying a man 
for an act before any tribunal, whether a judi- 
cial court or any other body of tryers, testi- 
mony can be given of what the respondent 
said in his own behalf, and especially to his 
servant, and a fortiori to his coconspirator. 
A conspiracy being alleged, can it be that the 
President of the United States can call up any 
officer of the Army, and, by talking to him 
after the act has been done, justify the act 
which has been done? 

The act which we complain of was the removal 
of Mr. Stanton and the appointment of Mr. 
Thomas. ‘That has been done; that is, if he 
can be removed at all. I understand the argu- 
ment just presented to us by the learned counsel 
who is absent, after having delivered his argu- 
ment, is, that there was no removal at all, and 
no appointment at all. Then, of course, if 
there was not, there has not been anything 
done ; we might as well stop here. Assuming, 
however, the corréctness of another part of 
his argument, to wit, that the only power of 
removal remained in the President or in the 
President and the Senate ; assuming that to be 
true, and therefore that he could not be quite 
right in his idea that the question of removal 
depended upon Mr. Stanton’s legs in walking 
out, because everything had been done but 
that; assuming that that portion of his argu- 
ment is the better one we insist that there was 
a removal, there was an appointment, and that 
is the act at any rate which is being inquired 
about; for whatever the character of that act 
is there is the end, be it better or worse. 

But after that act I mean to say that Mr. 
Thomas cannot make evidence for himself by 





going and talking with the President, nor the | 
Even supposing | 


President with Mr. Thomas. 
that the act was as innocent a thing as a con- 
spiracy to get up a lawsuit, alter the oa 
acy had taken place and it had eventuated in 
the act, then they could not put in their decla- 
rations. ‘l'rue, there is not much evidence of 
any such conspiracy, because | should suppose 
that if the President meant to conspire with 
anybody to get up a lawsuit he would have 


conspired with his Attorney General and not | 
He is a queer person | 


his Adjutant General. 
with whom to make a conspiracy to get up a 
lawsuit. Buteven a thing so innocentas that, 
after it was done, could not be ameliorated, 
defended, altered, or changed by the declara- 
tions of the parties, one to the other. ‘There- 
fore, in limine, | must object ; and I need not 
go any further now than object to any evidence 
of what the President says, which is not a part 
of the thing done, a part of the res geste, any 
conversation which takes place after the thing 
done, after the act of which we complain. 

Mr. STANBERY. Mr. Chief Justice, if I 
undersiand the case as the gentleman supposes 
it to be now, the whole case depends upon the 
removal of Mr. Stanton. 

Mr. Manager BUTLER. I have not said 
any such thing. 1 do not know what you under- 
stand. 

Mr. STANBERY. You say the transaction 
stops with issuing the order for his removal. 

Mr. Manager BUTLER. ‘That transaction 
stops. 

Mr. STANBERY. Does not your conspir- 
acy stop? Does not your case stop? That is 
the question. 

Mr. Manager BUTLER. No. 

Mr. STANBERY. I agree myself that your 
case stops with that order, because | agree 
with what now seems to be the view taken by 
the honorable Manager, that that did in fact 
remove Mr, Stanton per se. If it did, it was 
the law that give it that effect; for there is no 
question about a removal merely in fact, no 


question about an actual ouster by force here ; || 


but it is a question of a legal removal, and that 
we are upon; and I now understand the hon- 
orable Manager to say that that order, accord- 
ing to his judgment, effected a legal removal, 


i] iy Sanaa Saar ad : —— : 
_ and it was not necessary for Mr. Stanton’s legs mony we can give, and the most legal and 


‘SUPPLEMENT TO 





-to move him out of office; he was already | 


out by the order. If Mr. Stanton was out by 
the order, the learned Managers are also out 
by the order, for then it must bea legal order, 
making a legal removal, riot a forcible, illegal 
ouster, 

But, says the learned Manager, the transac- 
tion ended in giving the order and receiving 


Thomas except what was said just then, be- 
cause that was the transaction; that was the 
| res gestae. Does the learned gentleman forget 
|| his testimony? Does he forget how he at- 

tempted tomake a case? Does he forget, not 
| what took place in the afternoon between the 
|| President and General Thomas that we are 
| now going into, but what took place that night? 
| Does he forget what sort of a case he attempts 
to make against the President, not at the time 
when that order was given, nor before it was 
given, nor in the afternoon of the 21st, but 


have undertaken to give in evidence that on 
| the night of the 21st General Thomas declared 
that he was going to enter the War Office by 
force? 

That is the matter eharged as illegal; and 
| the articles say that the conspiracy between 
General Thomas and the President was that 
the order should be executed by the exhibition 
of foree, intimidation, and threats, and to 
prove that what has he got here? The decla- 
rations of General Thomas, not made under 
oath, as we propose to have them made, but 
his mere declarations, when the President was 
absent and could not contradict him—not, as 
now, under oath, and all the conversation when 
the President was present and could contra- 
dict or might admit. The honorable Manager 


the President of conspiracy; and not merely 


General Thomas on the 22d; and not only 
that, but as late as the 9th of March, at the 
presidential levee brings a witness, with the 
eyes of all Delaware upon him, [laughter, ] 
and proves by that witness, or thinks he has 
proved, that on that night General Thomas 
also made a declaration involving the Presi- 
dent in this conspiracy, as a party to a con- 
spiracy still existing to keep Mr. Stanton out 
of office. 

Now, how are we to defend against these 
declarations made on the night of the 21st or 
the 22d, and again as late as the 9th of March? 
Does not the transaction run through all that 
time? How isthe President to defend himself 
if he is allowed to introduce no proof of what 
he said to General Thomas after the date of 
the order? May he not call General Thomas? 
Is General Thomas impeached here as a co- 
conspirator? Is his mouth shut bya prosecu- 
tion? Notatall. He is free as a witness— 
brought here and sworn. Now, what better 
testimony can we have to contradict this alleged 
conspiracy than the testimony of one of the 
alleged conspirators ; for if General Thomas 
did not conspire, certainly the President did not 
conspire. A man cannot conspire by himself. 
And now we contradict by this testimony, and 
have a right to contradict by this testimony, 
what was stated on the night of the 21st. Here 
is an interview on the afternoon of the 21st. 
We want to show that notonly at twelve o'clock 
on the day when he received the order the 
President gave him no instructions, no orders, 
and made no agreement to use force; but that 
at the subsequent meeting in the afternoon of 
that day, when General Thomas returned to 
| report to the President that Mr. Stanton re- 
fused to surrender the office, the President still 
gave no directions and entered into no conspir- 
acy of force; and that accordingly on the night 
of the 2ist, when General Thomas spoke of 
_ his own intentions, he had no authority to speak 
| for the President; and he did not profess to 














| speak for him. 


It is in this point of view, if the court please, 


! that it seems to me this is the very best testi- 


has gone into all that to make a case against | 
'| fend himself by that—show what he said, the 


that, but proves the acts and declarations of | 


|| long before the time when, according to the: 


the order, and you are to have no testimony of || 
what was said by the President or General | 





————————— 


admissible. It is not after the transaction is 
ended; it is not after the proof on the other 
side is ended as to the conspiracy; but it jg 


proof, the conspiracy ceased. In that point 
of view, we claim that it is perfectly legal, 
| Mr. Manager BUTLER. Mr. President I 
| think I must have made myself very illy ijn. 
derstood if what I said has been fairly met o, 
| attempted to be met by the learned counse! 
| This is my objection: not that they shall noi 
| prove by Mr. Thomas that he did not say what 
| we proved that he said to Mr. Bur.eicn; je 
will be a bold man to say he did not gay it, 


|| however; not that they shall not prove that 


under his conspiracy counts, the Managers | 


| he did not say what he proved we said to \y. 
| Karsner, although I should think my learned 
friend had had enough of Mr. Karsner; not 
| that they shall not show any fact which js 
competent to be shown; but the proposition | 
| make as a legal proposition, (and it has not 
| been met nor touched by the argument.) jg 
| that it is not competent to show that Mr, 
Thomas did not say to Mr. BuRLetcH that he 
meant to use force, by proving what was said 
between Mr. Thomas and the President; that 
| the President cannot put in his declaration; 
| and I challenge again a law book to be brought 
in before this Senate—common low, parlia- 
mentary law, constitutional law, statute law, 
or ‘law unto ourselves’’—any law that was 
ever heard of in which any such proposition 
was ever held. It never was held, sir. Go 
| to your own reading; tell me of the case where 
after we show that a man has done an act, 
which act is complained of, when he is on trial 
for that act, he can bring his servant, his co- 
conspirator, and show what he said to his 
| servant and his servant to him, in order to his 
| justification. What thief could not defend 
himself by that, what murderer could not de- 


one to the other, and the other to the one after 
the thing has happened, after the act has been 
done? 

Now, it is said, as though this case was to 
be carried on by some little snap-eatch of a 
word, that I said there was a removal, and, 
therefore, I must have said it was a legal 
removal. I say there never wasa legal removal 
of Mr. Stanton. There was an act of removal 
so far as the President of the United States 
| could exercise the power, so far as he could do 
| it, so far as he is criminally responsible for it, 
so far as he must be held to every intendment 
of the consequences of it as much as though 


|| Mr. Stanton had gone out in obedience to it; 


because who isthe President? He is the Chief 
Executive, and has the Army and the Navy, 
and has issued an order to one ollicer of the 
Army to take possession. 

But, Senators, 1am not now insisting that 
the President shall not ask Mr. ‘Thomas, * Si, 
did you conspire?’’ I am content they shall 
ask him that and I will ask him in return, ‘ Did 
you conspire with the President; did you do 
this, or did you do that?’ But my proposition 
is, that they cannot put in what the President 
said to Thomas, or what Thomas said to the 
President after he had given the order. ‘The 
learned counsel says ‘* Why these gentlemen 
Managers have put in what Mr. Thomas said 
all along, and whatthe President said all along. 
I understand that; so we can. It is the com- 
monest thing in all courts of justice where | 





have seen cases tried—and where | have not 
the books are all one way upon that matter— 
it is the commonest thing on earth to put in the 
| confession of a criminal made clear down to 
the time of the trial, down to the hour of the 
trial. Is it not? If he makes a confession the 
moment the officer is bringing him and putting 
him into the dock, it may be used against hin. 
But who ever heard that it gave the prisoner 
the right to introduce what he said to his asso- 
ciate, what he said to his servant, what he said 
' to his neighbor, after the act was done, be the 
| act whatever it may? ea 
It is said you must allow him to put this 0 
because the President cannot defend himself 
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self with. What I mean to say is that he shall 
not defend himself by word of mouth. Ido 
not claim that the conspiracy was made between 
the 2ist of February and the 9th of March. I 


otherwise. He has all the facts to defend him- | 


claim that is was made before that time ; and | 


| think we shall be able, before we get through, 
to convinee everybody else of it. I claim that 
we find certain testimony of it between these 
two dates. 

Now, understand me. 
asking Mr. Thomas what he said to Mr. Bur- 
LEIGH, what he saidto Mr. Wilkeson, what he 


I do not object to 


said to Mr. Karsner, what he said to anybody, 


where we have put in what he said; but I do 
object to his putting in any more of the Presi- 
dent’s declarations after the act done. I do 
not want any more such exhibitions as this. 
When a simple order is given by the President 
to his subordinate, a very harmless thing, quite 


in common course, it is given to him with a | 


flourish of trumpets. ‘*Now, I want you to 
sustain the Constitution and laws ;”’ 
oficer says, ‘1 will sustain the Constitution 
and the laws.’’ Da we not understand what 
all that was done for? It was a part of the 
defense got up there at the time; a declaration 
made to be put in here before you or before 
some court. 

Nobody can doubt what that was for. Did 
he ever give any other order to Thomas or any 
other otticer and say: ‘* Now, sir, here isa 


little order, and I want you to sustain the | 


Constitution and laws; I am going to sustain 
the Constitution and laws, and you must sus- 
tain the Constitution and laws;’’ and then 
solemnly for that officer to say, ‘‘I will sus- 
tain the Constitution and the laws.’’ Did you 
ever hear of that in any other case? Why 
was it done in this case? It was done for the 
purpose of blinding whatever court should try 
the case, in order that it might be put in as a 
justification. ‘*Oh! I did not mean to do 
anything but sustain the Constitution and the 
laws, and I said so at the time.’’ ‘That decla- 
ration was put in out of the usual and ordinary 
course, and it is to prevent any more of that 
sort of declarations got up, manufactured by 
this criminal at the time when he was going 
into his crime and after the crime was com- 
mitted, that 1 make the objection. Under 
such circumstances to give him the opportu- 
nity to manufacture testimony in this way 
never was heard of in any court of justice. 
Mr. EVARTS. Mr. Chief Justice and Sen- 
ators, if the crime, as it is called, of the Presi- 
dent of the United States was complete when 
this written order was handed by him to Gen- 
eral Thomas and received by General Thomas, 
why have the Managers occupied your attention 
with otherand later proceedings in his behalf of 
the removal of Mr. Stanton? The first, the 
only act in regard to.that removal which the 
Managers introduced, was of the 22d of Feb- 
ruary, and the presentation of General Thomas, 
and then with the purpose, as it was said, of 
forcibly ejecting Mr. Stanton from the office of 
Secretary of War. That is the act—that is the 
fact—thatis the res geste on which they stand ; 


and it was by the combination of the delegate | 
from Dakota invited to attend and take part | 


in that act where the force was sought to be 
brought into this case in the intention of the 


President of the United States; and then the | 


evidence connecting the intention of the Presi- 
dent of the United States with this act, this 


fact, this res geste of the 22d was drawn from || 


the hearsay evidence of what General Thomas 
had said, and upon the pledge of the Managers 
that they would connect the President with it. 
_ And now, in the presence of a court of jus- 
tice and in the Senate of the United States, 
the Managers of the House of Representa- 
lives, speaking ‘‘in the name of all the people 
of the United States,’’ object when we seek to 
show what did occur between the President 
and General Thomas up to the time of the only 
act and fact they introduced on the 22d by hear- 
say evidence of General Thomas's statements 
of what he meant to do. They sought to im- 


and the | 








| 
| 


| Thomas 


be used by that hearsay testimony upon the 
pledge that they would connect the President 
with it; and we offer the evidence that we said 
in the first instance should have been brought 


here under oath of this agent onactor himself | 


to prove what the connection of the President 
was. When that hearsay has been let in, sec- 
ondary evidence, and we undertake to show by 
the oath of the actor, the agent, the officer, 
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law, but by the laws of the United States. [I 
am not surprised that this utterance was made 
at this stage of the case; for the learned coun- 
sel who closed his elaborate and exhaustive 
argument in the defense had ventured upon the 


| bold declaration here in the presence of the 


Senate, that an attempt to commit a misde- 


| meanor, made such by the laws of any sover- 


what really occurred between him and the | 


President of the United States, they say that | 
is of no consequence, that is no part of the | 


res geste, and that is no part of evidence show- || 
| ing what the relation between the parties was. 
Why, Mr. Chief Justice and Senators, if the | 


learned Managers had objected that General 


| because he was a coconspirator, a cocrim- 


inal, some of the observations of the learned 
Manager might have some application; but 
that is not the aspect, and that is not the claim 
in which the matter is presented to your no- 
tice. It is that General Thomas being a com- 
petent witness to speak the truth here as to 
whatever is pertinent to this case is not to be 
permitted to say what was the agency, what 
was the instruction, what was the concomitant 
observation of the President 


dent to the time which they have put in evidence. 

So, too, they have sought to give evidence 
of intent, gathered from a witness who over- 
heard what General Thomas said, pertinent, 


yas not to be received as a witness | 


of the United | 
States that attended every interview antece- | 


eignty upon the earth, was not itself a crime 
consummated by the very attempt, and itself a 


| misdemeanor. 


I pass that question now; with all respect I 
say it ought not to have been referred to in this 
discussion. The only question before the Sen- 
ate is whether it is competent for an accused 
criminal, high or low, official or unofficial, 
President or private citizen, after the fact 
charged against him, to make evidence for him- 
self by his own declarations either to a co- 
conspirator or to anybody else. That isall the 


|| point there is involved in this question; and I 
reiterate what was said, doubtless after due re- 


as they supposed, on the %th of March, and || 


that is upon the idea that General Thomas had 
been empowered by the President to say or 


do something that made his statements perti- | 


nent to commit the President. Now, if they 
can show, through General ‘'homas, by hear- 
say, what they claim is to implicate the Presi- 
dent in intent, running up to the 9th of March, 
we can prove by General Thomas, up to any 
date in respect to which they offered evidence, 
all that did occur between the President and 
himself, in order that if there be connection 
that may be made accurate and precise, and 


| if there be no connection that disconnection 








be made absolute and complete. 
Mr. Manager BINGHAM. Mr. President 


| and Senators, I desire, to the right under- 


standing of this controversy, that the question 
to which my associate Manager objected may 
be reported by the Secretary. 


The CHIEF JUSTICE. ~ The counsel will 


| please reduce the question to writing. 


The question was reduced to writing, and 
read as follows: 

What occurred between the President and your- 
self at that second interview on the 21st? 

Mr. Manager BINGHAM. The Senators 
will notice that the attempt is now made for 
the first time in the progress of this trial, and 


I think is made here for the first time in the | 


presence of any tribunal of justice inthis coun- 
try by respectable counsel, to introduce in the 
defense of an accused criminal his own declar- 
ations made after the fact. Before this second 


interview referred to in the question, the crime | 


| charged in the first article, if crime it be, was 


committed and complete. The time has not 
yet come, Senators, for the full discussion of 
the question, whether it was acrime for Andrew 
Johnson, on the 2lst day of February, 1868, 
with intent to violate the act regulating the 
tenure of certain civil offices, to issue an order 
for the removal, as averred in the first article— 
not ‘‘removing’’ as the counsel stated, but 
‘* for the removal of’’—the Secretary of War 
from the Department of War not only in con- 
travention of the express terms of that act itself, 
but in defiance of the action of the Senate then 
had upon the suspension under the same law, 
by the same President, of the same Secretary, 
and whereof he had notice. For myself, I 


stand ready, as the learned counsel has seen | 


fit to make the challenge in this stage of 
the case, to say that if the tenure-of-office act 
be a valid act, the attempt to remove in con- 
travention of the provisions of that act which 
declares a removal to be a misdemeanor, is 


| order to exculpate themselves. 


| hearsay and violative of the rules of law. 


| never was held to be hearsay evidence. 


lection, by my associate Manager, that there is 
not an authority fit to be brought into a court 
of justice but denounces the proposition as 
Why 
justice itself is impotent if evidence is to be 
made by every criminal violator of the law for 
himself, after the fact, by his own declarations. 

lam amazed at the declaration of counsel 
that the Senate have admitted hearsay in behalf 
of the prosecution. Senators upon reflection 
can assent to no such proposition. The decla- 
ration of coconspirators made in the prosecu- 
tion of the common purposes or common design, 
On 
the contrary, it is primary evidence, and in the 
language of one of our own courts, in most 
instances, it is the only evidence which the 
nature of the case ever admits of. It rests 
upon the simple proposition of the law which 
addresses itself to the common judgment dnd 
the common sense of mankind that what one 
man does by another he does himself. If the 
President conspired with Lorenzo Thomas to 
violate the laws of this country, and by his 
written letter of authority sent him forth to 
violate the law, he made him his agent, and 
in the language of the law, whatever Lorenzo 
Thomas did in the prosecution of that agree- 
ment to do an unlawful act between himself 
and the President, is evidence not simply 
against himself, but against his principal. 

It is the law of this country and of every 
other country where the common law is ob- 


| served; it is a question no longer open for dis- 
| cussion, and I may add that the question that 


is raised here is one that is not open for dis- 
cussion, for I venture to say that every text- 
book that treats of the law of evidence declares 
that the declarations of an accused after the 
fact are never admissible upon his own motion. 
All that is said at any one given time when 


any part of what is said on that occasion has 


been admitted for the prosecution, is admis- 
sible. But that is not the question before the 
Senate at all. This is a subsequent conver- 
sation between himself and his coconspirator 
after his crime was complete, after he had seut 
forth his letter of authority to Thomas, after 
he had issued the order for the removal of 
Stanton, after the demand had been made by 
Thomas for the surrender of the office. On 
the evening of the 21st day of February there 
is a conversation between these coconspirators, 
confessedly conspirators if your law be valid, 
upon their own answer before the Senate, in 
I say to Sena- 
tors that it is trifling with justice, trifling with 


that justice which was this day invoked in your 


presence, to allow any man to make evidence 
in this manner for himself after the fact. 

How easy it was for him to say to Mr. 
Thomas that night when he found that inquiry 
was being made in the Capitol touching this 
criminal agreement between them, ‘* Why, Mr. 
Thomas, our only object is peacefully and 
quietly to appeal to the courts of justice ;”’ 
‘‘Why, Mr. Thomas, you must not touch the 


: hair of the head of the Secretary of War;’’ 
plicate the President in the intended force to || itself a misdemeanor, not simply at common |. 


‘*Why, Mr. Thomas, we both have the pro- 
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foundest respect for the decision of the Senate 
this day made, notice of which has been served 
upon us ;’’ ‘* Why, Mr. Thomas, we both recog- 
nize the obligations of the tenure-of-oflice act ;’’ 
‘Why, Mr. Thomas, it is farthest from our in- 
tention to violate the act at all.’’ Sir, the law 
declares that if the order was unlawful, the 
unlawful intent laid in the averment is proved 
by the fact itself, and he can never disprove it 
by his declarations. Why, then, iutroduce 
them here? Why trifle with justice here in 
this way? The rule has been settled in every 
case that has ever been tried in the Senate of 
the United States heretofore, that the general 
rules of evidence according to the common 
law govern the proceedings. If there is an 
exception to be found to that in any of the 
rulings of the Senate in trials of this kind 
hitherto, | challenge its production. 

The CHIEF JUSTICK. The Secretary will 
read the question once more. 

The Secretary read as follows: 


What oceurred between the President and your- 
self at that second interview on the 21st. 

The CHIEF JUSTICK. The question is, 
is the question just read admissible? 

Mr, DRAKA. On that lask for the yeas 
and nays. 

‘The yeas and nays were ordered; and being 
taken, resulted—yeas 42, nays 10; as follows: 

Y BAS— Messrs. Anthony, Bayard, Buckalew, Cat- 
tell, Cole, Conkling, Corbett, Davis, Dixon, Doolittle, 
Edmunds, Ferry, Fessenden, Fowler, Frelinghuysen, 
Grimes, Henderson, Hendricks, Howe, Johnson, Me- 
Creery, Morgan, Morrill of Maine, Morrill of Ver- 
mont, Morton, Norton, Patterson of New Hampshire, 
Patterson of Tennessee, Pomeroy, Ross, Sherman, 
Sprague, Stewart, Sumner, Tipton, Trumbull, Van 
y tnule, Vickers, Willey, Willams, Wilson, and 

“ates—42, 

NAYS—Messrs. Cameron, Chandler, Conness, Cra- 
gin, Drake, Harlan, Howard, Nye, Ramsey, and 
Thayer—10, 

NOT VOTING—Messrs. Saulsbury and Wade—2, 

So the Senate determined the question to be 
admissible. 

The CHIEF JUSTICE, 
be read to the witness. 

The Secretary read the question, as follows: 

What occurred between the President and your- 
self at that second interview on the Zlst. 

The Wuirness. I stated to the President 
that | had delivered the communication, and 
that Mr. Stanton gave this answer: ‘‘ Do you 
wish me to vacate at once or will you give me 
time to take away my private property ?’’ and 
that I replied ‘tact your pleasure.’’ I then 
said that after delivering the copy of the letter 
to him he said: ‘1 do not know whether I will 
obey your instructions or resist them.’’ This I 
mentioned to the President, and his answer was: 
‘* Very well; go and take charge of the oilice 
and perform the duties,’’ 

By Mr. Sranbery:; 

Question. Was that all that passed ? 

Answer. That is about all that passed at that 
time, 

Vuestion. What time in the afternoon was 
that? 

Answer. This was immediately after giving 
the second letter to Mr. Stanton. 

Mr. Manager BUTLER. We withdraw all 
objection to that conversation. [Laughter. ] 

Mr. STANBERY. Whether you do or not 
itisin. The withdrawal is ex post facto. [To 


The question will 


the witness.] Wasthis before or after you got || 


Stanton’s order? 

Answer. It was after. 

Question. Did you see Stanton again that 
afternoon? 

Answer, I did not. 

Question. Or the President? 

Answer. Not after I left him this time. 

Question. What first happened to you the 
next morning? 

Answer. The first thing that happened to me 
next morning was the appearance at my house 
of the marshal of the District, with an assist- 
ant marshal and a constable, and he arrested 
me, 

: Question. What time in the morning was 
that? 





Answer. About eight o'clock, before I had | 


my breakfast. The command was to appear 


| the place I want it in—the courts.’’ 


| asked what I should do 


= 
SUPPLEMENT TO 
forthwith. I asked if he would permit me to 
see the President; | simply wanted to inform 
him that I had been arrested. ‘To that he 
kindly asseuted, though he said he must not 
lose sight of me for a moment. I told him 


certainly I did not wish to be out of his sight. | 


He went with me to the President’s and went 
into the room where the President was. I 
stated that I had been arrested, at whose suit 
L did not know—— 

Mr. Manager BUTLER. Stop one moment. 


Does the presiding oilicer understand the ruling | 
to go to this, to allow what occurred the next | 


day to be brought in? 


The CHIEF JUSTICE. The Chief Justice || 


$0 understands it. 
Mr. STANBERY. 
The Witness. 


Go on, General. 

He said ‘* Very well, that is 
Ile ad- 
vised me then to go to you, and the marshal 
permitted me to go to your quarters at the 
hotel. IL told you that I had been arrested and 





Mr. Manager BUTLER. Wait a moment. 

Mr. EVARTS. I suppose it is no great 
matter about that. 

Mr. STANLBERY, (to the Managers.) Is 
that part of the conspiracy? [Laughter. ] 

Mr. Manager BULLER, 
of it. [Laughter. ] 

Mr. STANLEY, (to the witness.) 
you go to court? 

Answer. | was presented by the marshal to 


Did 


| Judge Cartter. 


Question. What happened there? 

Answer. Judge Cartter 

Mr. Manager BUTLER. I object. 

Mr. SLANBERY. Were you held to bail 
or anything of that kind? 

Answer. 1 was required to give bail in 





| $5,000, 


Question. And then discharged from cus- 
tody? 
Answer. I was then discharged; but there is 


/one point that I wish to state if it is admis- 





| the bail. 


sible; I do not know whether it is or not. I 
asked him distinetly what that bail meant—— 

Mr. Manager BUTLER. Stop. 

Mr. SLANBERY. Do you mean that you 
asked the judge? 

The Wreness. Yes; I asked the judge what 
it meant. He said 

Mr. Manager BUTLER. Stop. Does your 
Honor allow that? 

Mr. STANBERY. 
the case, and we will come to that after a 
while. [To the witness.] How long did you 
remain there? 

Answer. I suppose it took altogether per- 





haps an hour, because friends came in to give | 
I had nobody with me, not even a | 


lawyer. 
@uestion. After you were admitted to bail, 


| did you go again to the War Department that 


day? 
Answer. I did. 
Gueslion. That was the 22d? 
Answer, | am speaking of the 22d; but I 
think this other matter is important to me. 
Mr. Manager BUTLER. I will withdraw 


| the objection if the witness thinks it important 
| to hira, 


Mr. STANBERY. Very well; go on with 


| the explanation you wished to make. 


/ and found the east door locked. 
/ the 22d the ollice was closed. 


The Wirness. I asked the judge what it 


meant. He said it was simply to present myself || 


there at half past ten the following Wednesday. 


I then asked him if it suspended me from any | 
_ of my functions. 
| to de with them. 


He said no, it had nothing 
That is the point 1 want to 
state. 

sy Mr. Sranpenry: 

Question. When did you next go to the War 
Department that day? 


Answer. | wentimmediately from there, first | 


stopping at the President’s on my way, and 
stating to him that | had given bail. He made 


the same answer, ‘* Very well; we want itin the | 


I then went overto the War Office 
This was on 
1 asked the 


courts.”’ 


1 have no doubt | 





nee a 





— 


| — 


messenger for my key. He told me that he 
had not got it; the keys had all been tak, . 
away, and my door was locked. I then wens 
up to Mr. Stanton’s room, the one that he occu: 
pies as an office, where he receives. | found 
him there with some six or eight gentlemey 
some of whom | recognized, and I understoo, 
afterward that they were all members of Cop. 
| gress. ‘They were all sitting in a semi-e] 
the Secretary of War at the apex. 
the door. 1 stated that I came in to demand 
the office. He refused to give it to me. and 
ordered me to my room as Adjutant General. 
[refusedto obey. I made the demand a second 
and a third time. He as often refused and ac 
| often ordered me to my room. He then said 
‘*You may stand there; stand as long as 
you please.’’ I saw nothing further was to hye 
| done, and I left the room and went into Gep. 
| eral Schriver’s office, sat down and had a chat 
with him, he being an old friend. Mr, Stan. 
ton followed me in there, and Governor Moor. 
HEAD, member of Congressfrom Pittsburg. He 
told Governor Moorueap to note the conver 
sation, and | think he took notes at a side 
table. Lie asked me pretty much the same 
questions as before. 
Question. State what he did ask? 
Answer. Whether I insisted upon acting as 
Secretary of War and should claim the oflice, 
I gave a direct answer, ‘*‘ Yes ;’’ and I think it 


lipsi s, 
I came iy 





That is another part of | 


was at that time I said I should also require 
| the mails. I said that on one occasion, and | 
think then. Ido not know whether it is oy 
the memorandum or not. Then there was 
some little chat with the Secretary himself. 

Question. Between you and the Secretary ? 

Answer. Between me and the Secretary. 

Question. Had these members of Congress 
withdrawn then? 

Answer. Yes, sir. 

Question. Now, tell us what happened be- 
tween you and the Secretary after they with- 
drew. 

Answer. I do not recollect what first oc- 
curred; but I said to him, ‘‘the next time 
| you have me arrested’’—for I had found out 
it was at his suit | was arrested ; I had secu 
the paper 
| Mr. Manager BUTLER. Stop a moment. 
| I propose, Mr. President, to object to the con- 
versation between the Secretary and General 
Thomas at a time which we have not put in, 
because we put in only the conversation while 
the other gentlemen were there. This is some 
thing that took place after they had withdrawn. 

Mr. STANBERY. What is the difference; 
they did not stay to hear the whole. 

The CHIEF JUSTICE. It appears to have 
been immediately afterward and part of the 
same conversation. 

Mr. STANBERY. 
| went right on. 

Mr. Manager BUTLER. Will General 
Thomas say it was the same conversation ? 

The Wirness. Mr. Stanton turned to me 
and got talking in a familiar manner. 

Mr. Manager BUTLER. Go on, then, sir. 

The Witness. I said ‘‘ The next time you 
have me arrested, please do not do it before | 
get something toeat.’’ I saidd had had noth- 
ing to eat or drink that day. He put his hand 
around my neck, as he sometimes does, and 
ran his hand through my hair, and turned 
| around to General Schriver and said, ‘ Sehri- 
| ver, you have gota bottle here ; bring it out. 
|| [Laughter. ] 

By Mr. SvanBery: 

| Question. What then took place ? 

|| Answer. Schriver unlocked his case and 
brought out a small vial, containing, | sup- 
| pose, about a spoonful of whisky, and stated 
|| at the same time that he occasionally took 4 
|| little for dyspepsia. - [Laughter.] Mr. Stan- 
ton took that and poured it into a tumbler and 
divided it equally and we drank it together. 

|| Question. A fair division? 

Answer. A fair division, because he held up 
the glasses to the light and saw that they eac! 
|, had about the same, and we each drank. [ Laug: 
\! ter.} Presently a messenger came in with 4 











The same conversation 
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hottle of whisky, a full bottle; the cork was 
drawn, and he and [took a drink together. 
Now,’ said he, ‘this, at least, is neutral 
cround.’’ [Laughter. ] 

~ Question. Was that all the force exhibited 
that day? 

Answer. That was all. 

Question. Have you ever at any time at- 
tempted to exereise any force to get into that 
otlice? 

Answer. At no time. 

‘Question. Have you ever had any instruc- 
tions or directions from the President to use 
{oree, intimidation, or threats at any time? 

Mr. Manager BUTLER. Wait. *‘At any 
time?’ ‘That would bring it down to to-day. 
| supposed the ruling did not come down to 
to-day. Any time prior to the 21st or 22d of 
February [ am content with your inquiring 
about, but I still must object to putting in what 
was said yesterday. 

Mr. SLANBERY. On the 9th of March | 
you say it still continued, | 

Mr. Manager BUTLER. The 9th of March? | 

Mr. STANBERY. ‘Then we will inquire 
prior to the 9th of March. 

Mr. Manager BUTLER, Lhave said nothing 
about that. I say the 9th of March is just as | 
bad as it would be to-day. LI object to any time | 
alter the act. He was impeached on the 22d 
of February, and I suppose got up his case | 
alter that. 

Mr. EVARTS. We havea right to nega- | 
tive up to the point at which you have given 
any positive evidence, which is the 9th of | 
March. 

Mr. Manager BUTLER. We have given no 
evidence of what the President has said or the 
instructions that came from the President. We | 
have given evidence of what Mr. Thomas has | 
said, and that is entirely a different thing. You 
may ask him if he said so to Mr. Karsner ; but 
if there is anything in any rule of law, if law 
is to be held at all, this testimony cannot be 

jut in, 

Mr. EVARTS. Mr. Chief Justice, the point, 
if anything, by which Mr. Karsner was allowed | 
to speak of the interview between General 
Thomas and himself of the 9th of March was | 
that General Thomas’s statements then made | 
might be held to be either from something that 
had been proved on the part of the Managers, 
or from something that would be proved on the 
part of the Managers, a committal of the Pres- 
ident. Now, certainly, under the ruling that | 
has been made, as well as under the necessary | 
principles of law and justice, the President is 
entitled to negative, through the witness who 
knows, anything that proceeded from him, the 
witness, as brought in testimony here, having 
been authorized by anything that occurred be- 
tween the President and himself. 

Mr. Manager BUTLER. I do not propose 
to argue further. If it is not self-evident to 
everybody, no argument can make it plainer. 
I simply object to a question, which is this : 
‘What have been the directions of the Pres- 
ident down to the 9th of March,’’ after he had 
been impeached? Because, if he can put them 
in down to the 9th of March, he can down to 
to-day ; and to prove that Mr. Karsner did not 
say a thing to Mr. Thomas they offer to prove | 
that the President did not say a thing to Mr. 
Thomas. 

Mr. EVARTS. That is notthe point. The 
point is not that we can show atlirmatively 
every conversation, but negatively we can show 
up to and including the date concerning which 
they have given anything in evidence by which | 
they claim to implicate the President, that he 
up to that time had never given any instruc- 
ions or declarations justifying the use of force. 
It is of the 9th of March they have given 
evidence that this witness then meant presently, | 
in futuro, to kick Mr. Stanton out ; and now we 
propose to show that up to that conversation | 
the President of the United States had never | 
given authority or directions of any kind to 
use force, | 

Mr. Manager BUTLER. How does that | 
prove that Mr. Thomas did not say so? 





' 


Mr. EVARTS. 


It does not prove it in the 


| least. It only proves that he said it without 


authority of the President of the United States, 
which is the whole point on your point of 
proving that he said it all. 

Mr. Manager BINGHAM. In other words, 
Mr. President, I desire to say the proposition 


| now is for the witness to swear to conclusions, 








not to what the President did say, not to what 
the President did do, but to his conclusion that 
all he said and all he did did not authorize him 
to use force. 

The CHIEF JUSTICE. The counsel for the 
President will reduce the question to writing, 
if they press it. 


THE CONGRESSIONAL GLOBE. 


The question being reduced to writing was | 


| read, as follows: 


Did the President, at any time prior to or inelud- 
ing the 9th of March, authorize or direct you to use 
force, intimidation, or threats to get possession of 
the War Office? 


The CHIEF JUSTICE. The Chief Justice 
will submit this question to the Senate. Sen- 
ators, you who are of opinion that the question 
is adinissible will say ‘‘ay,’’ and those of the 
contrary opinion will say ‘‘no.”’ 

The question being put, was decided to be 
admissible. 

Mr. STANBERY. 
now, General. 

The Wiryvess. Read it, if you please. 

The Secretary read the question, as follows: 

Did the President at any time prior to or includ- 
ing the 9th of March authorize or direct you to use 


Answer the question 


force, intimidation, or threats to get possession of | 


the War Otlice? 
The Wirvess. He did not. 
By Mr. STanBeRy: 
Question. Now please state what conversa- 


tion you had with Mr. Bur.eicu on the night | 


of the 21st of February? 

Answer. He came to my house and asked 
me in reference to this matter of my being ap- 
pointed Secretary of War. I told him | was 
appointed, and [ mentioned what occurred 
between Mr. Stanton and myself, and | think 
it was that which led him to ask me ‘** What 
are you going to do?’’ Mr. Stanton having 
said he did not know whether he would obey 
my instructions or resist them. ‘There are two 
persons [ spoke with. ‘To one I said, that if 





{ found my door locked, or if | found the War | 


Office locked, I would break open the door; | 


and to the other I said I would call upon Gen- 
eral Grant for force. I have got them mixed 


up; I do not know which expression I used to | 
Mr. Wilkeson, but one to him and the other | 


to Dr. Burieicu. I made use of both ex- 
pressions that evening however, one to Mr. 
Wilkeson and one to Dr. Burietean; I do 
not suppose it makes any difference which. 
Their testimony shows that better than mine. 


to the War Office. I told him I wouldbe there 
about ten o’clock the next day. This was the 
night of the 21st I was talking to him. The 
conversation was a short one; he very soon 
left me, saying he would call again. I think 
he said he would come up to the War Office 
the next morning. 

Question. Did you ask him to go? 

Answer. I did not. I think he said he would 


come and see the fun, or something of that, 


kind. 


Question. What was the conversation you | 


had with Mr. Karsner on the 9th of Mareh? 
Answer. I would like to describe that. i 
Question. What do you know of Mr. Kars- 
ner? 


Answer. I knew nothing about him whatever | 


until [had seen himthen. If I had been asked 


the question, I should have said I had never 
seen him, though my attention was once called | 


to the fact that I did once see him in the spring 


of 1827, when I happened to be at home with a | 


severe spell of sickness. 1 did see him on that 
occasion. I suppose there were circumstances 
brought it to my mind. 


Question. What took place at the Presi- | 


dent’s? 
Answer. It was toward the end of the Pres- 
ident’s reception, and I was walking with Gen- 


| 
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eral Todd, and was about going out of the door 


wheu | found that this person rushed forward 
and seized me by the hand. I looked surprised, 
because I did not know him. He mentioned his 
name, but I could not recollect it. I understood 
him to say that he was from New Castle, my 
native village. He certainly used both those 
words; but he says he did not; it is possible 
he did not, as he says he only stated that he 
was from New Castle county. I may be mis- 
| taken; I do not want to do hint injustice. He 
said he knew my father and my brother, and 
that he had known me forty years before. I 
suppose that would have been about the time 
| spoke of ; but | have no recollection of it at 
all. He held on to myhand. I was surprised 
| at the man’s manner, because he came up to 
| me as if I had been an intimate relation of his 
| for years. 

Mr. Manager BUTLER. Stop a moment. 
| 1 suppose this is a little improper to give his 
| surprises. ‘Tell us what was done and stated 
| there. 

Mr. STANBERY. Go on, General. 

The Wirness. I tried to get away from him, 
and he then said—he was a Delawarean—** The 
eyes of all Delaware are upon you, [langh- 
ter,] and they expect you to stand fast.’’ [ 
said : ‘* Certainly I shall stand fast,”’ and I was 
about leaving when he seized my hand again 
and asked mea second time the same ques- 
| tion, saying he expected me to stand fast. 
Said I: ** Certainly | will stand fast.’’ I was 
smiling all the time. 1 got away from his 
hand a second time, and he seized it again and 
drew me further in the room and asked the 
same question. I was a little amused, when I 
raised myself up on my toes in this way [stand- 
ing on tiptoes} and said: ‘*‘ Why, don’t you see 
1 am standing firm ?’’ Then he put this in my 
mouth: ** When are you going to kick that 
fellow out,’’ or something of that kind. ** Oh,”’ 
said J, ‘‘ we will kick him out by and by.”’ 

Question. Are you certain the ‘“ kicking 
out’’ came from him? 

Answer. Yes, sir—oh yes. [Laughter.] I 
| want to say one thing. I did not intend any 
| disrespect to Mr. Stanton at all. On the con 
trary, he has always treated me with kindness, 
and [ would do nothing to treat him with dis- 
respect. 

Question. Had you ever any idea of kicking 
Mr. Stanton for any purpose. 

Answer. No, sir. 
| Question. How came you to use the word 
| at all? 

Answer. Because it was put in my mouth. 

Question. Did you say it seriously or in a 
jocular way? 

Answer, (smilingly.) 





I was very glad to 


: ne. || get away; 1 went out at once. 
Mr. Bourveicu asked me what time I was going || 


Cross-examined by Mr. Manager But.er: 
Question. Did I understand you to say that 
| there had been no unkind feelings between you 
_and Mr. Stanton ever? 


|| Answer. No. sir; I do not think there ever 


had been any unkind feeling. 

| Question. Or difference of opinion? 

| Answer. There was a difference of opinion, 
[ suppose. 

| Question. Did you not believe that he sent 
you away from the office of Adjutant General 
in order to have General Townsend carry on 
that office? 

| Answer. I do not. 

Question. You do not so believe? 

Answer. No, sir. 

Question. You have not done anything in 
the Adjutant General's office as the head of 
that department for how mary years up to the 
13th of February last? 

Answer. I was a short time absent, as I told 
you, on the James river making exchanges 
with the rebel commissioner; but on my re- 
| turn Il always wentto my office. The first time, 

perhaps, that | was detached was, [ think, on 
the 23d day of — 1 ought to have said | bad 
| gone three or four times up to Pennsylvania. 
| Mr. Manager BUTLER. Please answer my 
i question. You ought to do that. Siuce wha 





at Bia res etic. Be: 


. 


4 
eT 
rg 
> 
. 





i= = 





SUPPLEMENT TO 


time, up to the 13th day of February had you || you ever stated to anybody that you got such 


done anything in your office as adjutant gen- 
eral of the Army, not acting inspector general ? 

Answer. | was in the Adjutant General’s 
oflice—I have got the date-here, if you will let 
me refer to it 

Mr. STANBERY. Certainly; refer to your 
papers. 

The Wrrness, (producing papers.) These 
are my original instructions to go down on the 
Mississippi river. 

Mr. Manager BUTLER. 
the precise date. Can you not tell me the 
month ? 

Answer. I would rather give you the precise 
date. I have it—the 25th day of March, 1863. 

Question. Vrom that time until the 15th of 
February, 1868, have you ever conducted the 
business of the Adjutant General's ollice ? 

Answer. The 14th was the date. 

Question. Up to the 13th will do for me? 

Answer. No, sir. 

Question. Have you always been sent upon 
outside inspecting duty ? 

Answer. Yes. 

Question. Had you been recommended by 
Mr. Stanton to be retired? 

Answer. That I cannot say. I was recom- 
mended by General Grant to be retired, and 
that communication went to Mr. Stanton, and 


Mr. Stanton took it to the President, as Iunder- | 


stood. 
know, 
Question. The President overruled General 
Grant's recommendation for your retiracy ? 
Answer. The President did not set me aside. 
Question. He overruled that recommenda- 
tion, did he not? He did not have you retired 


W hat he said to the President I donot 


in pursuance of that recommendation, did he? | 


Answer. He did not. 

Question. Did you ever ask Mr. Stanton to 
restore you to office? 

Answer. No; I did not. 

Question. If there was a kindly feeling with 
him all the time he was a friend of yours, and 
you would not harm a hair of his head, cer- 
tainly not kick him, why did you not ask him ? 

Answer. I knew perfectly well that the ser- 
vices, especially this one that I referred to, 
were very important, and I knew he said him- 
self that I was the only one who could do the 
work, and therefore he sent me. 

Question. But while you knew the service 
you were sent on was so important, and you 
were the only man to do it, you did ask John- 
son, and why did you not ask Stanton, to re- 
store you? 

Answer. I did not suppose he wanted me in 
the office, though there was no unkind feeling. 

Question. Only he did not want you there? 

Answer. I do not suppose he did. 

Question. It was perfectly kindly, except 
that he did not want you about? 

Answer. I suppose so. I was in the habit 
of going to his office whenever I was here; I 
did it many a time, and he has asked me to do 
certain things in his office there. 

Mr. Manager BUTLER. You have an- 
swered all. Now, General Thomas, when did 
you first receive the intimation from the Pres- 
ident that you were to be made Secretary of 

far? 

Answer. The President sent for me on the 
18th of February. 

Question. Three days before you got the 
order, was it? 

Answer. Yes, sir. 

Question. Have you ever stated that you had 
an intimation that you would be appointed 
Secretary of War earlier than that? 

Answer. I must now refer to a paper which 
I suppose you have. WhenT was asked before 
one of the committees when I first got an inti- 
mation I supposed they were referring to my 
going in the Adjutant General’s office, but I 
never had an intimation before the 18th of 
February that the President had any idea of 
making me Seeretary of War. 

Question. Now, if you will pay attention to 
my question, General Thomas, and answer it 
you willoblige me. My question was, whether 
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an intimation before that time? 

Answer. Not to my knowledge, unless it was 
before that committee, as I tell you, the two 
things were mixed up. 


Question. Did you not swear that before the 


committee? 

Answer. I afterward made a correction on 
that paper. 

Question. Excuse me; I did not ask you 
you swore to? 

Answer. I swore that I had received an inti- 
mation, but I found that it was not so, and I 
had a right to correct my testimony. 


| what corrections you made; I asked you what || 
I do not care for || 








ie 


Answer. Because he was my Commande 
Chief. 

Question. Why was it necessary to tell him 
you would obey his orders ? 

Answer. I do not know that there was 
particular necessity in it. 

Question. Why should you say to him, whey 
he asked you to be Secretary of War, that you 
would, and would obey his orders? ' 

Answer. Certainly, as Secretary of War, 

Question. Why did you feel it necessary in 


r-in- 


any 


| your own mind to say that you would obey his 


Question. You were asked, then, before the 


committee, not the Managers ? 
Answer. lam notspeaking of the Managers, 
but of the committee. 


Question. You were asked before a commit: || 
tee of the House when you received the first | 


intimation. How early did you swear that to 
be, whether it was by mistake or otherwise? 

Answer. The intimation that I received that 
I would probably be put in the Adjutant Gen- 
eral’s oflice must have been made some two 
weeks before the occurrence, perhaps. 

Question. I ask now, and I want you again 
to pay attention to my question 

Answer. I know your question. 

Question. How early did you swear that you 
received an intimation that you would be made 
Secretary of War? 

Answer. I should like to divide those two 
things. I told you that I corrected my evi- 
dence. 

Question. I am dividing them; now I am 
getting to what you swore to first; by and by 
{ will come to the correction, perhaps. I have 
divided them. Now answer my question: what 
did you swear to first before you took advice? 

Mr. STANBERY. ‘ Took advice!’’ Mon- 
strous! 

The Wirness. I swore that I received an 
intimation—I think an intimation from Colonel 
Moore. 

Question. I did not ask you who you re- 
ceived it from; I asked the time when? 

Answer. I cannot tell the time; I do not 
know it. 

Question. What time did you swear it was? 

Answer. I say I do not know; I suppose 
two or three weeks ; | cannot say. 

Question. Did you receive it from Colonel 
Moore, the Military Secretary ? 

Answer. Receive what? 

Question. The intimation that you were to 
be made Secretary of War? 

Answer. No. 

Question. Did you so testify ? 

Answer. I suppose not, because I tell you 
the two cases were in my mind, I think I 
have answered it distinctly enough. The hon- 
orable Manager is trying to mix two things, 
when I am trying to separate them. 

Question. Now, sir, did you not know or 
believe you were to be made Secretary of War 
before you received that order of the 21st of 
February ? 

Answer. No, sir. 

Question. Did you not believe you were? 

Answer. The 18th, I said. 

Question. Now listen to the question and 
answer it. That will be better. I ask you if 
you did not know you were to be made Secre- 
tary of War before you received that order of 
the 2lst—know or believe? 

Answer. ** Know’? positive, no. 

Question. Did you not believe you were to 
be? 

Answer. I thought I would be, because it 
had been intimated to me. 

Question. Intimated to you by the President 
himself? 

Answer. Yes, sir. 

Question. Did you tell him whether you 
would be glad to take the office? 

Answer. I told him I would take it; I would 
obey his orders. 

Question. What made you tell him that you 
would obey his orders? 




















orders ? 

Answer. I do not know that it was particu- 
larly necessary. 

Question. Why did you do it? 

Answer. It wasa very natural reply to make, 

Question. Tell me any other time, when you 
were appointed to an office, that you told the 
appointing power you would obey the orders? 

Mr. EVARTS. It does not appear he was 


| appointed at any other time. 


Mr. Manager BUTLER. Does it not? [To 
the witness.] Have you not been appointed 
adjutant general? 

Answer, Certainly; Iam adjutant general, 

Question. At any other time, when you were 
appointed to office, tell me whom you told that 
you would obey the orders? 

Answer. I do not know that I told any one, 
The other appointments I got in the ordinary 
course. 

Question. Then this was an extraordinary 
appointment? 

Answer. Certainly it was; I never had one 
of that kind before. [Laughter. ] 

Question. And so extraordinary that you 
thought it necessary to tell the President be- 
fore you got it that if he would give it to you 
you would obey his orders? 

Answer. I did not say any such thing. 

Question. You did so tell him? 

Answer. I did tell him so, 

Question. And you thought it was proper so 
to tell him? 

Answer. Certainly. 

Question. What orders did you expect to 
receive that you found it necessary to tell him 
you would obey them? 

Answer. I did not know that I was to expect 
to receive any particular order. 

Question. Then, before you got the appoint: 
ment you told him you would obey the order, 
This was on the 18th? 

Answer. Yes. 

Question. You got a note from Colonel 
Moore to go to the President’s, you say, on the 
21st? 

Answer. Yes, sir. 

Question. Were you sent for on the 18th? 

Answer. Yes. 

Question. Sent for by Colonel Moore? 

Answer. Yes, sir. 

Question. And you went up there? 

Answer. Yes. 

Question. And the President told you ho 
thought of making you Secretary of War? 

Answer. Yes. 

Question. And you told him you would be 
very glad to be made Secretary of War, and 
would obey his orders? 

Answer. I did not say I would be very glad. 

Question. That you would accept it? 

Answer. The President said that he thought 
of making me Secretary of War, but that be 
would consider of the matter. 

Question. And you answered to that that you 
would accept it and obey his orders, did you? 

Answer. The time that I said [ would obey 
his orders was when I got the appointment. 

Question. Oh! that was the time? 
<n The other was an intimation from 

im. 

Question. You said this about obeying his 
orders at the time you got the appointment? 

Answer. Yes. . 

Question. What did you say on the 1%th, 
when the President said he thought of making 
you Secretary of War? 

Answer. He did not say positively he was 
going to make me so. 
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Question. He said he was considering it? 
Answer. He said he was considering of it. 
Question. What did you say then? — 
Answer. I do not recollect that I said any- 
thing in particular. ’ 
Question. Anything in general—anything at 


_— 


19 
ocala I do not know that I did. 

Question. You neither thanked him nor in- 
timated in any form that you would or would 
not take it? 

Answer. No. 

Question. Then you want to take it back 
now? | 

Answer. Ido not want to take back anything | 
I have said. 

Question. Do you net? I understood you 
to say that you told him on the 18th you would | 
obey his. orders? 

Answer. I meant to say on the 21st, when he | 
gave me the appointment. 

Question. Therefore, you want to take it | 
back as to the 18th? 

Answer. Certainly. | 

Question. Then you do want to take back | 
apything ? 

Mr. EVARTS. He has already corrected 
it by stating that you misunderstood him. 

Mr. Manager BUTLER. If he did, then he 
stated what was not correct ; for I did not mis- 
understand him. 

Mr. EVARTS. He has already made that | 
correction, but you misunderstood him. 

Mr. Manager BUTLER. I was competent | 
to hear the correction he made. I am perfectly 
competent to hear it without any assistance. 
(To the witness.] Now, General Thomas, on 
the 2ist again you were sent for? | 


Answer. Yes. 
Question. Between the 18th and 21st did you 


go to your friend Stanton and tell him that you |} 


thought of taking his place? | 

Answer. No, sir. 

Question. Were you in the War Office? 

Answer. I was there generally every day. 

Question. On the 21st you were sent for again 
by Colonel Moore, were you not? 

Answer. Yea, sir. 

Question. By a note? 

Answer. A note. 

Question. He came in person? 

Answer. A note. 

Question. Have you that note? 

Answer. I do not know whether I have or | 
not. I gave one note to the counsel. One I 
mislaid. 

Question. Do you think Mr. Stanbery ” 
got it? 

Answer. I think he took one of them. 

Mr. Manager BUTLER. We will pass that 
while the gentlemen are hunting it up. 

Mr. EVARTS. We have none of the 21st. 

The Wirness. Then I have mislaid it. 

By Mr. Manager Burter: 
_ Question. You got a note to go to the Pres- 
ident’s ? 

Answer. I got a note to goto the President's. 

Question. Did you know for what purpose ? 

Answer. I did not. 

Question. Did you suspect ? 

Answer. I had no suspicion at all. 

Question. Did you not have some belief of 
what you were going there for? 

Answer. I had not. 

Question. And you went over? 

Answer. I went over, of course. 

Question. You went into the President’s | 
room, and he was coming out of the library, 
you say? 

Answer. I went into the council room, and 
ie came out of the library with Colonel Moore. 

Question. Fetching two papers réady written? 

Answer, Yes, sir. 

_ Question. Now, please state to me exactly, 
in order, what was first said and what was next 
said byeach of you. The President is coming 
out with two papers in his hand; what next? 
Answer. [think the first thing he did was to 


hand them to Colonel Moore and tell him to 
read them. 





| 


| 


| want you to do the same ;’’ 





Question. What then? 


Answer. He said: **T shall uphold the Con 
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Answer. They were read and handed to me. | Mr. Manager BUTLER. I 


stitution and the laws, and I expect you to do 


the same.”’ 
I would obey his orders ; that is the time I used 


|| that expression. 


I said certainly I would do it, and 


Question. Let me see if I have got it ex- 


actly. He came out with the two 


papers ; 


handedthem to Colonel Moore; Colonel Moore 


read them. He then said: ‘‘l am going t 


| 


uphold the Constitution and the laws, and I 


will, and I will obey your orders ?”’ 
Answer. | did. 


and you said, ‘‘I | 


Question. Why did you put in you would 


|| obey his ordert®just then? 


Answer. | suppose it was very natural, speak- 


| ing to my Commander-in-Chief. 


Question. What next was said then? 


Answer. He told me to go over to Mr. Stan- 


ton and deliver the paper addressed to him. 
Question. Which you did so? 
Answer. I did. 


Answer. Yes, sir. 
Question. At this first interview before you 


1 


| left the building Mr. Stanton gave you the 





letter which you have put in here, did he? 
Answer. After I delivered him the seconc 
one, the one to me, dated the 21st instant. 
Question. Before you left the building he 
gave you that paper? 


| 


Answer. Yes, sir; that was when he was 
| sitting in Schriver’s room. 
Question. Then you knew that he did not 


| mean to give up the office? 


Answer. I did. 
Question. You so understood fully? 
Answer. Certainly. 


Question. You went back and reported that | 


to the President, did you? 
Answer. Yea, sir. 


Question. Did you report to him that Stan- 


ton did not mean to give up that office? 


Answer. I reported to him exactly what 


Stanton had said. 
Question. Did he ask you what you though 


about it, whether he was going to give it up or 


not? 
Answer. He did not. 


Question. Did you tell him what you thought || 


about it? 
Answer. I did not. 
Question. You reported facts to him. 


You 


. 
vj 


1 


reported the same facts that had made an im- 


pression on your mind that Stanton was not 


going to give up the office? 
Mr. EVARTS. 
facts he stated. 
stated something. 
Mr. Manager BUTLER. 
assume nothing. ['l'o the witness. } 
did you report the same facts to the Presiden 


which had made the impression on you mind 


that Stanton did not mean to give up the office 


Answer. I reported these tacts—his conver- 


sation with me. 
Question. Did you show him the letter? 
Answer. I did not. 


You are assuming what 
You are assuming that he 


I beg pardon. I 


I ask 


t 


Question. In the manner you have told us? | 


shall never be 
|| able to reduce it to writing if you do not stop 
interrupting me. I will put the question now 
once more. [To the witness.] You hada letter 
| from Mr. Stanton which, together with other 
facts that had happened, convinced you that 
| Stanton meant not to give up the office. Now, 
sir, with that letter in your pocket, why did you 
| not report it to your chief? 
|| Answer. I did not suppose it was necessary. 
I reported the conversation that I had said I 
would give orders, and he said he would counter- 
mand them and that he gave those orders to 
| both General Schriver and General Townsend. 
|| Question. Then did you tell the President 
_that Mr. Stanton had given orders to Schriver 
|} and Townsend not to obey you? 
| Answer. I think I did. 
| Question. Have you any doubt about that in 
| your own mind? 
Answer. I do not think I have any doubt of 
| that. 

Question. Afterthat I understand you to say, 
he said, ** Very well, goon and take possession 
of the ofiee?”’ 
|| Answer. He did so. 
|| Question. Was anything more said? 
Answer. | think not at that time. 

Question. You went away ? 
Answer. Yes, sir. 
Question. About what time in the day was 
|| this on the 21st? 
|| Answer. I closed the office about twelve 
o'clock. I suppose | was absent at the Presi- 
dent’s a short time for it took but a short time. 
| | imagine it was about one o’clock. 
Question. You mean you closed the office as 
| Adjutant General, by your order as Adjutant 
| General about twelve o'clock ? 
Answer. Yes, sir; by order of the Secretary 
| of War, at twelve o'clock. 
Question. After that you went to the Presi- 
| dent and got your own order as Secretary of 
War? 
|| Answer. Yes, sir. 

Question. And after that you came down to 
Mr. Stanton and had a conversation with him, 
got a letter, and went back to the President's? 

Answer. Yes, sir. 

Question. What time in the afternoon was 
|| it when you went back to the President's? 
|| Answer. I think I can call it to mind in this 
|| way: the time was noted when | had this con- 
} versation that Hon. Mr. Moorneap took down ; 
I think it was ten minutes past 

Mr. Manager BUTLER. That was the next 
day. 

‘The Wiryess. 
the 21st? 

Question. Was Moorneap there on the 21st? 

Answer. No, sir. 
|| Question. I am speaking of the 21st? 
Answer. I went down and had the copy 
| made, and as soon as the clerk made it I eer- 
tified it, and then I took it up, and then went 


| 











Oh! You are speaking of 


? || to the President’s. 


Question. What time in the day was it? 
That is all I desire. 
| Answer. I suppose it must have been be- 
| tween one and two o'clock, perhaps nearer 





Question. Did you not tell him about the || two than one. 


letter ? 
Answer. I did not. 
Question. Why not? 


Answer. Idid not suppose that it was ne- 


cessary. 


Question. Here was a letter ordering you 





to 
Mr. STANBERY. We object to your argu 

ing it with the witness. Ask your question. 
Mr. Manager BUTLER. 


it. Do not interrupt me. 
Mr. STANBERY. 
now; that is all. 
Mr. Manager BUTLER, (to the witness. 


You had a letter which alleged on its face tha 


your action was illegal, and which convinced 





J ; 
you, as you say, with other facts 


Mr. STANBERY. 


Question. Whatnext? They were read then? || ask that that question be reduced to writing. 


Wait till the ques- 
tion is out, and if you have any objection state 


We object to argument 


) 
t 


Mr. Chief Justice, we 


Question. Did you see the President again 
that day? 

Answer. Not after I paid this visit. 

Question. Then after he told you to go and 
take possession of the office you did not see 
the President? Was it Mr. Wilkeson or Mr. 
BuRLeIGH that you first told about taking pos- 
session of the oflice? 

Answer. Wilkeson. 
| Question. Where was that? 

Answer. I think it was in my own office 
first. 

Question. About how long after you left the 
President's? 

Answer. I am not certain whether it was 
before or after, as Wilkeson came there to 
see me. 

Question. You do not know whether it was 
| before or after that? 
| Answer. I do not recollect whether it was 








———E— 





Ne. ed oR tas a eT ee 


se 1 At Ane eerste 8 wae wie + 


ae. 


t 





144 


before | went over to the President’s or after. 
J think it was before, however. 

@uestion. You told Mr. Wilkeson, he tells 
us, that you meant to call on General Grant 
fur a military force to take possession of the 
ollice ? 

Answer. Yes. 

Question. Did you mean that when you told 
it, or was it merely rhodomontade ? 

Answer. 1 suppose I did not mean it, for it 
never entered my head to use force. 

Yuestion. You did not mean it? 

Amswer. No, sir. 

Question. It was mere boast, brag ? 

Answer. Oh, yes. 

Question. How was that? Speak as loud as 
you did when you began. 

Answer. I suppose so. 

Question. Very well, then. You saw Wil- 
keson that evening again, did you not, at Wil- 
lard’s Hotel? 

Answer. I think I saw him there for a few 
moments. 

Question. Did you again tell him you meant 
to use force to get into the office? 

Answer. That I do not recollect. 
it to him once | know. 

Question. Can you not tell whether you 
bragged to him again that evening? 

Answer. 1 did not brag to him. 


I stated 


| 
| 


Question. Did you not tell him at Willard’s || 


that you meant to use 
ollice ? 

Answer, Either at my oflice or Willard’s, 
one of the two. 

Question. You have already said you told it 
to him at your oflice? 

Answer. I do not think I told it to him more 
than onee. 

Question. Suppose that he testifies that you 
told it at Willard’s to him; was that brag 
then’ 

Answer. It would have been the same—yes. 

Question. You saw Bun.eicn that evening? 

Answer. At my own house. 


force to get into that 


Question. Did you tell him that you meant | 


to use force? 

Answer. I think the expression I used to 
him was that if I found my doors locked I would 
break them open. 

Question. Did he not put the question to you 
in this form substantially: ‘* What will you do 
if Stanton will not go out;’’ and did you not 
answer, ‘* We will put him out?’’ 

Answer. I dare’say I did. 

Question. Do you not know you did? 

Answer. 1 dave say I did; Iam not certain. 

(Juestion. Did he not then say, ‘* Butsuppose 
the doors are barred ;’’ and did you not then 
say, ‘* I will batter them down,”’ or ‘‘ We will 
batter them down ?”’ 

Answer. Yes, sir. 

Question. Was that brag? 

Answer. No, sir. At that time I felt as if 
I would open the doors if they were locked 
against me. 

Question. Then you had got over bragging 
at that time, had you? 

Answer. I suppose so. 

Question. Do you not know whether you had 
or not? 

Answer. When I had this conversation with 
Mr. Buarveien I felt precisely as I said to him. 

Question, At that time you really meant to 
go in and break down the door? 

Answer. If it was locked, yes. 

Question. And really meant to use force ac- 
cording as you said you would? You meant 
what you said, did you not? 

Answer. I meant what I said. 

Question. Do you mean to say that Mr. 
Bur.eren has not properly put before the Sen- 
ate what you did say ? 

Answer. | do not pretend to say so. He 
would recollect the conversation better than I. 

Question, And whatever you said to him you 
meant in good, solemn earnest? 

Answer. I suppose so. 

Question. No rhodomontade there? You 
had got over playfulness with Wilkeson about 
writing to Grant entirely, had you not? 


| 


i 





| did not want to bring it on. 


| midnight, I presume. 


| along about half past nine or somewhere there. | 


| when I go to market. 


SUPPLEMENT TO | 


Answer. Yes; because I had got home and || 
had time to think the matter over. 

Question. And having got over the playful 
part of it, and thinking the matter over, you 
had come to the conclusion to use foree; and 
having come to that conclusion, why did you 
not? 

Answer. Because I reflected that it would 
not answer. 

Question. Why not answer ? 

Answer. It would produce difficulty, and I || 


Questiow. What kind of difficulty? 

Answer. I supposed bloodshed. 

Question. And what else? 

Answer. Nothing else. 

Question. Then by difliculty %u mean blood- || 
shed, do you say? 

Answer. If I had used force I suppose I 


would have been resisted with force, and blood || 


might have been shed. That is my answer. 
Question. What time did you leave Buxxeicn | 
or did Bur.eicn leave you? 
Answer. It was after night when he came; | 
the visit was a very short one. 
Question. About what time did he leave? 
Answer. I do not recollect exactly; eight | 





or nine o'clock, I suppose. | 


Question. Immediately after he left did you | 
go to a masquerade ball? 

Answer. Yes, sir. 

Question. How late did you stay? 

Answer. I stayed until about the time of— 
I suppose it was toward midnight. 

Qtestion. After? 

Answer. I cannot be positive of that. About 


Question. How soon was it after BurLeicu 
left before you left for the ball? 
Answer. I think it was about nine o’ clock or | 


It was after Bureau left. 

Question. Did you see anybody but your own | 
family between the time Bur ergy lett and the 
time you started for the ball? 

Answer. Yes. 

Question. Who? 

Answer. A little girl living next door, who 
was going with my daughter to the masquerade 
ball. 

Question. A young lady? 

Answer. Yes, sir. 

Question. You did not discuss this matter 
with her, I take it? 

Answer. I did not. 

Question. Did you discuss it with anybody 
after you left Bur.ercu or Burveicn lett you 
until you got to the ball? 

Answer. I did not. I saw no person to dis- 
cuss it with. 

Question. And you did not discuss it at the 
ball? 

Answer. I did not. 

Question. And a masquerade ball—I do not 
know, but I put it interrogatively—is not a 
youd place for contemplation of high ministe- 
rial official duties, is it? 

Answer. No; it is not. 

Question. Youdid not contemplate your ofli- 
cial duties there, did you? 

Answer. I went there, I say, to take charge 
of two little girls. That was all. 

Question. And to throw off eare, as we all 
have a right to do? 

Answer. No, sir; I did not go with any such 
purpose. I had promised them some days 
before. 

Question. You went with them? 

Answer. I went with them to take charge of 
them. I wentin my present dress. [The uni- 
form of a major general. ] 

Question. And when you came home you 
went to bed immediately ? 

Answer. | did. 

Question. How early in the morning—how 
long had you been up before this marshal came? 

Answer. | generally rise about seven, unless 
I get up earlier then. 

Question. How early did you get up this 
morning, having been out a little late the aight 
before ? 








|| o'clock. 
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Answer. I got up at seven o'clock; that jg 
my usual hour. 

Question. Did the marshal come immedi. 
ately ? 

Answer. The marshal came there about eight 


i 


Question. Before you could get any break. 
fast? 

Answer. Before I had my breakfast. 

Question. Did you consult anybody on this 
question between the time of getting up and 
the time the marshal came ? 

Answer. I did not. 

Question. Now, sir, before this the last you 
said to anybody on this question was that you 
told Bur.eicu in solemn earnest you were 
going to use force, and then, almost imme. 
diately, you went to a ball; from the ball you 
came home and went to bed; got up, and saw 
nobody until the marshal came. When did 


'| you change your mind from this solemn de. 


termination to use force, although it might 
bring on bloodshed? 
Answer. I changed it after I had made use 


| of this to Burn.eian, undoubtedly. 


Question. I know you did after. When? 
Answer. I suppose very soon. 
Question. I did not ask you what your sup- 


position is. I asked you when you changed 


| your mind, 


Answer. I do not know. 

Question. When do you first remember hay- 
ing changed your mind? 

Answer. I do not know. 

Question. What is the first remembrance 


| that you have of a different purpose? 


Answer. I do not know. 
now as to a point of time. 

Question. No; I am asking no point of 
time. You have now a different purpose in 
your mind, have you not, from what you told 
BuRLEIGH? 

Answer. I have. 

Question. You must have obtained that pur- 
pose some time. When did you change the 
purpose? ‘The first time you remember you 
had a different purpose? 

Answer. I certainly changed it before I was 
arrested, and that was at eight o’clock on the 
morning of the 22d. 

Question. How do you fix that so certainly? 

Answer. Because on the 22d I had determined 
not to do so. 

Question. What time on the 22d? 

Answer. Before I was arrested, undoubtedly. 

Question. Why ‘ undoubtedly ?”’ 

Answer. I may have thought it over in bed 
before I got up. 

Question. Will you swear that you did, and 
that you changed your purpose then? 

Answer. 1 cannot tell the precise moment 
when I changed my purpose. 

Question. Did you not tell Mr. Burteion that 
the reason why you did not carry out your 
purpose was the esuse of your arrest? 

Answer. I did not. 

Question. Did you tell him anything to that 
effect? 

Answer. No. 

Question. Had you any conversation on that 
subject with kim? . 

Answer. 1 did not see Dr. Burterau after 
that, I do not think. ; 

Question. Ue testified that within a week of 
the time he wason the stand you told him that 
the reason why you did not earry out the 
purpose which you had told him you would of 
using force, was that you were arrested? 

Answer. He must have misunderstood me 
then, because the arrest had nothing to do 
with it. 

Question. And you did not tell him that? 

Answer. I think not. 

Question. Do you know not? 

Answer. I willnotsay I know not; but Iam 


You are asking 


pretty certain I did not. 


Question. What makes you certain you did 


| not tell him so? 


Answer. Because I had made up my mind 
not to use force at all. 


Question. Were you not asked by the board 
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of Managers, on the 13th of March, after hav- 
‘ng heard BuRLEIGH’S testimony read, whether 
+ was not true, and did you not say it was all 


) 
true 


dnswer. Yes, sir; I did. Isaid that both 
; and Wilkeson’s was true, because what 
-hey testified to I said I had no doubt was the 
~ Question. Now, why do you say BurLercn’s 
test mony is not true when he says that you 
told him that the arrest was the cause of your 
cl ange t 
Answer. That I do not think I told him. 
Question. And the only reason you have for 
thinking you did not tell him is that you think 
vou must have come to the conclusion before 
vou were arrested ? 
” Answer. I did; certainly. 


Question. But you cannot tell us when you || that every time | asked him he refused. 


did come to that conclusion from any act of 
memory of yours? 

Answer. Not the particular moment. 

Mr. MORRILL, of Maine. If the parties 
are willing to pause here, as it is now five 
o'clock —— 
Several Senators. Get through with this 
wittess. 

Mr. MORRILL, of Maine. 
an adjournment, not otherwise. 

Mr. Manager BUTLER. We shall be wholly 
under the direction of the Senate. We have 
no objection on our part. 

lhe CHIEF JUSTICE, 
Maine moves 


Mr. MORRILL, of Maine. 





I do not make 


the motion unless it suits the convenience of || 


parties. 


Mr. Manager BUTLER. 


when you came to the solemn conclusion to 


I would move || 


The Senator from | 


I will go on, [To | 
the witness.] Now, then, General Thomas, 











use force after solemnly thinking of the matter, | 


did you believe in your own mind you were 
carrying out the President's orders ? 

Answer. No; quite the reverse. 

Question. Then when you came to that con- 
clusion you believed you were going to do it 
against his orders, did you? 

Auswer. Not in accordance with them, cer- 
tainly. 

Question. Then, although you had told him 


the day before that you would obey his orders, || 


you came to a determination to do quite the 
reverse, did you? 

Mr. STANBERY. He has not said that. 

Mr. Manager BUTLER. I am asking him 
if he did. 

The Wirvess. Repeat that question. 

By Mr. Manager Bot.er: 

Question. You say that you came to the sol- 
emn determination to use force, and you meant 
to do it, quite in reverse of the President's 
orders? 

Answer. I said no such thing. 

Question. Hear the question. 


The day be- 


fore when you received your appointment you || 


told him you would obey his orders ? 

Answer. I did. 

Question. 
solemn conclusion about was that you pro- 
posed to act the very reverse of his orders? 

Answer. I did not say that was in reverse of 
his orders. I said that was my idea; if I was 
resisted [ could resist in turn. 

Question. Did you mean to do that act in 
Grodigace to the President’s orders or against 

em ¢ 

Answer. Not in obedience to the President's 
orders, for he gave me no orders. 

Question. You mean to say that you had 
come to a solemn resolution on your own re- 
sponsibility to initiate bloodshed? 

Answer. I said that 1 would, if I found the 
doors locked, break them down, and I after- 
ward said that when I came to think of the 
matter I found that a difficulty might occur, 
and I would not be the means of bringing 
abont bloodshed. That is what I say. 

, Question. Did you think you were justified 
in doing what you came to the conclusion to 
do by the President’s order? 


Suprtement—10. 


The first act that you came to a | 
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Answer. I would have been justified as my 
Own act. 

Question. Did you believe you were so justi- 
fied by the President's order? 

Answer. No; not by the President's order— 
by the appointment which he gave me, yes. 

Question. The appointment he gave you? 

Answer. I had a right then to go and take 
possession of that oflice. 

Question. By force? 

Answer. In any way I pleased. 

Quesiion. At your pleasure, by force. Now, 
did you everask the President what you should 
do? : 

Answer. I did not. 

Question. Did you not ever suggest to him 
that Stanton would resist? 


THE CONGRESSIONAL GLOBE 
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Answer. I reported to him from day to day 


« Question. Anything but the refusal ? 
Answer. The refusal was the only thing. 
Question. Did you ever suggest te him that 

Stanton would resist? 

Answer. Lesist by force? 

Question. Yes, sir. 

Answer. No; I said he refused. 

Question. Did you not understand in your 
own mind that he would so resist? 


Answer. I did not know what means he 


| would take. 


Question. I did not ask what you knew. 


Did you not in your own mind believe he | 


would resist? 

Answer. Yes. 

Question. Had you any doubt of it? 

Answer. I had not. 

Question. Did you not know that, if you got 
in at all, you must get in by force? 

Answer. Yes. 

Question. Did you ever report to the Presi- 
dent, your superior, that you came to the con- 


| clusion that you could not get in, if you gotin 


at all, except by force? 

Answer. I said no such thing to him. 

Question. Why did you not report to himthe 
conclusion you came to? 

Answer. I did not think it necessary at all. 

Question. You reported to him every time 
Stanton refused ? 

Answer. Yes. 

Question. But you did not think it necessary 
to report to him that you could not get the 


| office without resistance ? 


Answer. No. 

Question. And you never asked his advice 
what you should do? 

Answer. No. 

Question. Nor for his command ? 

Answer. No. 

Question. Nor orders in any way? 

Answer. No. He merely told me to go on 
and take possession of the office, without 
stating how I was to do it. 


Question. And how many times over did || 


he keep telling you that, as you reported to 
him ? 

Answer. I think 1 had three interviews with 
Mr. Stanton. 

Question. One Friday? 

Answer. One Saturday, one Monday, and one 
I think four. Saturday was the 
time I made the demand. 

Question. Each time when you made the 
demand on Mr. Stanton he refused ? 

Answer. Yes, sir. 

Question. Each time you reported it to the 
President ? 

Answer. Yes, sir. 


Question. During all the time you were cer- || ; 
|| Answer. No: not in reference to the office. 


tain he would not give up except by force? 
Answer. I was certain he would not give 
up; he was going to keep it. 
Question. And, thinking it important to re- 








ort each time his refusal, you never asked the | 


resident how you should get possession of 
the office? 

Answer. I never did. 

Question. Nor never suggested to him that 
you could not get it except by force ? 

Answer. I suggested to him that the true 


if 


plan would be, in order to get possession of the 
papers, to call upon General Grant—— 
Question. Leave the papers—the office I am 
talking about? : 
Answer. The papers are the thing. You 
cannot carry on an office unless you have what 
is inside of it. 


Question. I did not ask how you ean carry 
on an office. [ask if you ever reported to him 
anything more than Mr. Stanton’s refusal? 

Answer. I never did. 

Question. You never asked how you were 
to get possession of the building? ~ 

Answer. No. 

Question. Now, let me come to the matter 

| of papers. Did you afterward hit upon a 
scheme by which you might get possession of 
the papers without getting possession of the 
building ? 

Answer. Yes, sir. 
| Question. And that was by getting an order 
| of General Grant? 
| Answer. *Yes—— 
| Mr. EVARTS. 
| Was. 
| By Mr. Manager Butuer: 
| Question. Did you write such an order? 
Answer. I wrote the draft of a letter; yes, 
| 
| 


He has not stated what it 


| and gave it to the President. 
Question. Did you sign it? 
Answer. I signed it. } 
Question. And left it with the President for 
| his-—— 
| Answer. For his consideration. 
| Question. When was that? 
Answer. The letter is dated the 10th of 
March. 

Question. That was the morning after you 
told Karsner you were going to kick him out ? 

Answer. That was the morning after. 

Question. And you carried that letter? 

Answer. I nad spoken 10 the President be- 
fore about that matter. 

Question. You did not think any bloodshed 
would come of that letter? 

Answer. None at all. 

Question. And the letter was to be issued as 
your order? 

Answer. Yes. 

Question. And before you issued that order, 
took that away to get hold of the mails or 
yapers, you thought it necessary to consult the 
President ? 

Answer. I gave that to him for his consid- 
eration. 

Question. You did think it necessary to 
consult the President, did you not? 
| Answer. I had consulted him before. 

Question. Either before or after, you thought 
it necessary? 

Answer. It was merely carrying out that 
| consultation. 

Question. When you thought of getting pos- 
session of the mails and papers through an 
order as Secretary of War you thought it ne- 
| cessary to consult the President; but you did 
| not think any bloodshed would come from 
| that, did you? 
| Answer. No, I did not; it was a peaceable 
| mode. 
| Question. When you were about taking a 
peaceable mode in issuing your order you con- 
sulted him? When you had come to the con- 
clusion to run the risk of bloodshed you did 
not consult him? Is that so? 

Answer. I did not consult him. 

Question. Did the President ever give at any 
of these times any other answer than “Go on, 


and get possession ?’’ 


Question. Did he ever chide you in any way 
for.any means that you were employing? 
| Answer. Never. 
| Question. Did he ever find fault that you 
were doing it differently from what you ought 
to do? = 

Answer. No. 


| 
|| Question. Did he ever remark to you in 


| any way about declarations of force until after 
| these impeachment proceedings began ? 
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Answer. No. 

Question. They were published and noto- 
rious, were they not? Have you acted as Sec 
retary of War ad interim since? 

Answer. I have given no order whatever. 

Question. That may not be all the action of 
a Secretary of War ad interim. Have you 
acted as Secretary of War ad interim? 

Answer. I have, in other respects. 

Question. What other respects? 

Answer. I have attended the councils. 

Question. Cabinet meetings, you mean? 


Answer, Cabinet meetings. 1] 
| President advised of where you were ? 


Question. Have you been recognized as Sec- 
retary of War ad interim? 

Answer. | have been. 

Question. Coutinually ? 

Answer. Continually. 

Question. By the President and the other | 
members of the Cabinet? 

Answer. Yes, sir. 

Question. Down to the present hour? 

Answer. Down to the present hour. 

Question. All your action as Secretary of | 
War ad interim has been confined, has it not, | 
to attending Cabinet meetings ? 

Answer. It has. I have given no order 
whatever. 

Question. Have you given any advice to the | 
President? You being one of his constitu- | 
tional advisers, have you given him advice as 
to the duties of his office, or the duties of | 
yours ? 

Answer. The ordinary conversation that | 
takes place at meetings of that kind. I do not | 
know that I gave him any particular advice. 

Question. Did he ever call you in? 

Answer. He has asked me if I had any busi- 
ness to lay before him several times. 

Question. You never had any? * 

Answer. Inever had any except the case of | 
the note I proposed sending to General Grant. | 

Question. | want to inquire a little further | 
about that. He did not agree to send that 
notice, did he? 

Answer. When I first spoke to him about it 
I told him what the mode of getting possession 
of the papers was, to write a note to General 
Grant to issue an order calling upon the heads | 
of bureaus, as they were military men, to send | 
to me communications designed either for the 
President or the Secretary of War. That was 
one mode. 

Question. What was the other mode you 
suggested ? 

Answer. The other mode would be to require 
the mails to be delivered from the city post | 
office. 

Question. And he told you to draw the order? 

Answer. No; he did not. 

Question. But you did? 

Answer. I did it of myself, after having this 
talk? 

Question. Did he agree to that suggestion 
of yours? 

Answer. He said he would take it and put 
iton his own desk. He would think about it. 

Question. When was that? 

Answer. On the 10th. 

Question. Has it been lying there ever since 
as far as you know? 

Answer, It has been. 

Question. He has been considering ever 
since on that subject? 

Answer. I do not know what he has been 
doing. 

Question. Has he ever spoken to youor you 
to him about that order since ? 

Answer. Yes. 

Question. When? 

Answer. I may have mentioned it one day 
at the council, and he said we had better*let 
the matter rest until after the impeachment. 
I think that was it. 

Question. Until after the impeachment trial | 
was over? So it is resting there awaiting this 
trial, as you understand ? 

Answer. Yes, sir. 

uestion. Not to be brought up till then ? 
Answer. I so understand. 
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ERE seen 


Question. Withthe exception of that, attend- | nominations sent up here. They were on the 


| ing those meetings has been your entire busi- 


ness as Secretary ad interim? 

Answer. Yes, sir. 

Question. Now, has he ever asked you to 
know where the troops were about Wash- 
ington ? 

Answer. He never did. 


Question. Or whether there had been any | 


changes of troops? 

Answer. He never did. 

Question. You tell us you attended a mas- 
querade ball that night. Did you keep the 


Answer. I did not. 
Question. Did you tell Colonel Moore where 


| you were? 


Answer. I did not. 

Question. Did you tell him where you were 
going? ] 

Answer. I think not—no. 

Question. You are pretty sure about that? 


Answer. He might have known I was going | 


to the masquerade ball. 
for my children some days before. 


Thad procured tickets | 


Question. Did the President in any of these | 
interviews with you, his Cabinet counselor, | 


his constitutional adviser, ever suggest to you 
that he had not removed Mr. Stanton? 
Answer. Never. He always said that Mr. 


Stanton was out of office; he took that ground | 


at once? 

Question. Were you not somewhat surprised 
when you heard Mr. Curtis say here yesterday 
that he was not removed? 

Answer. I do not know anything about that. 

Question. Did he ever tell you that you were 
not appointed ? 

Answer. No. 

Question. Have you not always known you 
were appointed ? 

Answer. Yes. 

Question. Has he not over and over again 
told you you were appointed ? 

Answer. No; not over and over again. 

Question. But two or three times? 

Answer. Ido not know that it has come up 
at all. 
times. 


Question. He never suggested to you from | 
the day he gave you that paper, when he was | 
going to support the Constitution and the laws, | 

a he never intimated to you that | 


down to to-¢ 
you were not appointed regularly as Secretary 
of War, did he? 

Answer. No. 

Question. And that he had not appointed 
you. 

Answer. No. 

Question. Nor none of the Cabinet, his con- 


He may have done it two or three | 


| could not. 





stitutional advisers say, ‘‘You are not ap- | 


pointed, General; you are only here by suffer- 
ance?’’ None of them ever said that, did 
they? 

Answer. None of them ever said that to me. 

Question. Tellus, if you can, what you meant 
when you told the President you were going to 
uphold the Constitution and the laws? 

Answer. Why, to be governed by the Con- 
stitution and the laws made in pursuance 
thereof, of course. 

Question. You were going to be governed by 
the Constitution and the laws made in pursu- 
ance thereof. Did you include in that the 
tenure-of- office bill? 

Answer. Yes, sir; so faras it applied to me. 

Question. You were going to uphold the 
Constitution and that particular law; you had 
that in your mind at the time, had you not? 

_ Answer. Not particularly in my mind at the 
time. 

Question. You did not make any exception 
of that? 

Answer. No; I made no exception; you 
have got my language. 

Question. Has not the President 
directions about other things than 
session of the War Office? 

Answer. He has told me on several occa- 
sions what he wanted. He wanted to get some 


iven you 





ing pos- || 





Secretary's table, on Mr. Stanton’s table. 
Question. And he could not get them? 
Answer. He did not get them. 

Question. Well, he could not? 
Answer. I do not say that. 
Question. What did he tell you, whether he 


|| could or could not get them ? 


Answer, I do not know whether he could or 
I could not get them. 

Question. And he could not as far as you 
know ? 

Answer. I do not know that he could not. 

Question. And he complained to you? 

Answer. He did not complain to me, but he 
| said that cases were lying over, and some of 
| them military cases, that ought to be disposed 
of. I mentioned it to Mr. Stanton twice that 
the President wanted those nominations and 
he said he would see to it. ‘Lhis was while | 
was acting as Adjutant General, not as Secre. 
| tary of War. 

By Mr. Sraypery: 

Question. Did he send them to the Pres}. 
dent? 

Answer. He did not, to my knowledge. 

By Mr. Manager But_Ler : 

Question. Now, at any other of these times, 
when he has given you directions, has he ever 
told you he was going to uphold the Constity. 
tion and the laws? 

Answer. No; I think not. 

Question. Did he ever tell you he was going 
to uphold the Constitution and the laws? 

Answer. That is the only time that conver- 
sation occurred between us. 

Question. Can you give any reason why both 
of you should come to the conclusion that the 
Constitution and the laws wanted upholding 
about that time? 

Answer. No. 

Question. What had happened to the Con- 
stitution and the laws, or was about to hap- 
pen, that required you both to uphold them? 
| Answer. 1 do not know that anything was 
about to happen. 

Question. Well, what had happened? 

Answer. Nothing had happened. 

Question. Why did he so solemnly tell you 
there, upon this occasion, that he was going to 
uphold the Constitution and laws, and why did 
you say, ‘‘I will uphold the Constitution and 
laws ?”’ 

Answer. Why, it was the most natural thing 
in the world. He made the remark to me. 

Question. Now,about Mr. Karsner, and | 
will not trouble you much further. Were you 
examined before the Managers about Mr. 
Karsner’s testimony ? 

Answer. It was read to me there. 

Question. As taken down from his lips? 

Answer. 1 suppose so. 

Question. Was it not substantially almost 
| exactly as he gave it here? 

Answer. I do not know how he gave it here 
| exactly. 

| Question. Did not you hear him? 
Answer. There was one point in it I did not 
| agree to. 

Question. Did you hear him give it here? | 

Answer. Partially. I could not hear all 
where I was sitting. 

Question. As it was read over to you there, 
were you not asked in Karsner’s presence |! 
there was anything that he said that was not 
true? 

Answer. That question was asked me and | 
answered yes. * 
| Question. What did you say it was he said 
that was not true? 

Answer. [ think he testified here—— 

Question. No; there? 

Answer. I do not know there. Iam speak: 
ing now of a portion of the testimony here. 

Question. You told me you did not hear here, 
and therefore I confine my question to what 
oceurred before the Managers. Keep your 
mind, if you can, to the time when you were 

before the Managers. Did you not sit dows 
before the Managers and there have Mr. Kars: 


| 
| 
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ner’s testimony read over 


ence? 
inswer. It was read over, but not at my 


to you in his pres- 


It was read to me, and I was 
wcked if it was correct, ard I said *‘ Yes.”’ 
~ Question. You were asked if it were correct 
and you said ‘‘ Yes.’’ Did you object that any 
ingle word was not correct? 
“Answer. I did not object to any word. I 
ected to his manner. 

Question. How could you see his manner on 
y) ner? 

"Answer. You asked him to get up and show it. 

Question. Then, after you got there, when 
that was read over to you, did you say, ‘*I did 
yot say ‘kicking ;’ Karsner said ‘kicking’ to 
me.’ Did you say that? 

Answer. No; I did not. 

Question. Then did you not say, when asked 
for any explanation, that it was playful; was 
not that the only explanation you gave? 

Answer. I said it was playful on my part. | 

Question. Was not that the only explanation 
you gave before the Managers? 

"Answer. Ido not recollect; I suppose it was, 
though. 

Question. Was not Mr. Karsner then called | 
up and asked whether it appeared playful to | 
him? 

Answer. Yes; he was. 

Question. And did not he testify to you that | 
it was not playful at all, but that you seemed | 
‘o be very earnest ? 

Answer. Yes; he did. 

Question. And did he not illustrate your | 
earnestness by the way you brought yourself | 

' 
' 


nstance at all. 


down? 

Answer. That is one point where I say he 
was mistaken. He applied that to the time I | 
said we would kick him out. He applied it to | 
that, which was notthe case. It was the third | 
time he asked me to stand firm ; then I straight- | 
ened myself up in that way. 

Question. And you think he applied it to the | 
time you were to kick him out? | 

Answer. Yes, sir. 

Question. Did you object then that you your- | 
self did not use the words ‘‘ Kick him out?’’ | 

Answer. No; I did not. I said it was in 
auswer to a question from him. I have had | 
time to think that matter over after I was called 
up there, and I have gone over the whole in | 
my own mind after I got home. 

Question. That was the 13th of March you 
were asked before us, was it not? 

Mr. EVARTS. Allow me to ask if you will 
allow us to have a copy of the testimony to | 
which you are now referring—Mr. Karsner’s 
testimony before the Managers. 

Mr. Manager BUTLER. With great. pleas- 
ure. I gave it to Mr. Stanbery when Mr. 
Karsner was here. 

Mr. SHERMAN. I was about to make a 
motion to adjourn. 

Mr. Manager BUTLER. Iamaboutthrough. 
Iwill be through in a minute. [To the wit- | 
ness.] Upon your reinstatement in office as | 
adjutant general did you address the clerks ? 

Answer. I did make a short address to each | 
section of them. I sent for the officers in 
oven and told them I would like to see the 
clerks, 

_ Question. Was that within three days of the | 
ime you were appointed Secretary of War ad | 
interim? 

_ Answer. It was between the time I was re- 
instated as adjutant general and the time I 
was appointed Secretary of War; I do not | 
recollect what particular day. 

Mr. Manager BUTLER, (to the counsel for | 
the respondent.) The witness is yours, gentle- 





men, 


‘ Mr. STANBERY. We will ask some ques- 
10ns, 

Mr. HENDERSON. Mr. President, I move 
that the Senate sitting as a court do now ad- 
Journ, 

fhe motion was agreed to; and the Sen- | 


ate sitting for the trial of the impeachment | 
adjourned. 


THE CONGRESSIO 


Saturpbay, April 11, 1868. 


The Chief Justice of the United States en- | 


tered the Senate Chamber at twelve o'clock 
and five minutes p. m., and took the chair. 
The usual proclamation having been made 
by the Sergeant-at-Arms, 
| The Managers of the impeachment on the 
part of the House of Representatives appeared 
and took the seats assigned them. 
The counsel for the respondent also ap- 
| peared and took their seats. 


tives was next announced, and the members 


| man of that committee, and accompanied by 
the Speaker and Clerk, entered the Senate 


vided for them. 
The CHIEF JUSTICE. 
read the minutes of the last day’s proceedings. 
The Secretary read the Journal of yester- 
| day’s proceedings of the Senate sitting for the 
trial of the impeachment. 
The CHIEF JUSTICE. 


Gentlemen of 





with your evidence. 

Mr. Manager BINGHAM. 
before the counsel for the accused proceed 
I desire to say that the Managers wish to move 


the Senate for such change of rule twenty-one || ; 
|| the final argument as shall choose to do so. 


of the proceedings in this trial as will allow the 
Managers and the counsel for the President to 
be heard on the final argument, subject to the 


| proposition repeated. I could not hear it dis- 
tinctly. 

The CHIEF JUSTICE. The honorable 
Manager will please reduce his proposition to 
writing. 

Mr. Manager BINGHAM. 
writing the proposition. ] 


| Mr. SHERMAN. 
| 


The presence of the House of Representa- | 


of the House, as in Committee of the Whole, | 
| headed by Mr. E. B. Wasusurne, the chair- | 


I should like to have the | 


NAL GLOBE. 
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order; but the Chair has yet heard no motion 
to that effect. 

Mr. FRELINGHUYSEN. Mr. President, 
I make the motion that the order be adopted. 
It of course is not necessary that it should lie 


|| Over, as it is provided for in the rule that this 


| taking the vote now, if it is desired. 


order may be adopted. 
Mr. POMEROY, 


I have no objection to 
I do not 


|| care to have it lie over to another day. 


Chamber and were conducted to the seats pro- | 


counsel for the President, you will proceed | 


Mr. President, | 


9 | 


I will. [After | 
Mr. President, I | 


desire to read the motion as reduced to writing. | 


Mr. CONKLING. I beg to state that the 


voice of the Manager is entirely inaudible | 


here. 

Mr. Manager BINGHAM. 
move the Senate to so amend rule twenty-one 
as to allowsuch of the Managers as desire to be 
heard, andalso such of the counsel for the Presi- 
dent as desire to be heard, to speak on the final 
argument, subject to the provision of the rule 
that the final argument shall be opened and 
closed by the Managers on the part of the 
House.”’ 

The CHIEF JUSTICE. Senators, it is 
moved by the Managers on the part of the 
House of Representatives, that the twenty-first 
rule beso modified as to allow as many on the 
part of the Managers and as many on the part 
of the counsel for the President to be heard 
as may see fit to address the Senate in the final 
argument. 


Mr. POMEROY. 


Mr. President, as that is 


eral rule it should lie over one day for consid- 
eration. 


was about to observe that the proposition re- 


and that it would be proper for some Senator 
to make a motion in respect to it. 

Mr. BUCKALEW. 
lution be laid over for consideration until 
to-morrow. 

The CHIEF JUSTICE, 
course, if there be objection. 

Mr. EDMUNDS. [I would incuire of the 





in the nature of a resolution, under our gen- | 


The CHIEF JUSTICE. The Chief Justice | 


quired some answer on the part of the Senate, | 
move that the reso- | 


It goes over, of | 


‘* The Managers | 


Chair whether the twenty-first rule does not | 


now 
may be extended to the Managers and the 
counsel if the Senate so order; and I would 
therefore inquire whether any amendment of 
the rule be necessary if the Senate should 
| desire to extend that privilege? 


The CHIEF JUSTICE. Certainly not. It | 


is competent for any Senator to move such an 


rovide by its terms that this privilege | 


The CHIEF JUSTICE. The Senator from 
New Jersey will please reduce his order to 
writing. 

Mr. SHERMAN. If it is in order, I will 
move that the twenty-first rule be relaxed so 


| as to allow three persons on each side to speak 


provision of the rule as it stands that the argu- || 
ment shall be opened and closed by the Man- | 
|| agers on the part of the House. 


under the rule, instead of two. 
The CHIEF JUSTICE. That motion will 


|| be in order as an amendment to the order pro- 
The Secretary will || 


posed by the Senator from New Jersey. 

Mr. SHERMAN. I withdraw it for the pres- 
ent to allow the vote to be taken on that. 

The order proposed by Mr. Fretinguvysen 
having been reduced to writing and sent to the 
desk— 

The CHIEF JUSTICE. The Secretary will 
read the order proposed by the Senator from 
New Jersey. 

The Secretary read as follows: 

Ordered, That as many of the Managers and of the 
counsel for the respondent be permitted to speak on 


The CHIEF JUSTICE. That order will be 
considered now unless objected to. 

Mr. HOWARD. Mr. President, Lhope that 
order will be laid over until the next day’s 


| session. 





The CHIEF JUSTICE. 
will lie over. 

Mr. HOWARD. 

Mr. TRUMBULL. 
carry it over, does it? 

The CHIEF JUSTICE. 


If objected to, it 


I object. 
An objection does not 


The Chair thinks 


it does. 
Mr. TRUMBULL. It does not change the 
rule. The rule provides for this very thing 


being done, if the Senate choose to allow it. 

Mr. CONKLING. Mr. President, may I 
inquire under what rule of the Senate thus 
organized it is that this motion lies over upon 
the objection of a single Senator? 

The CHIEF JUSTICE. The Chief Justice 
in conducting the business of the court adopts 
for his general guidance the rules of the Senate 
sitting in legislative session as far as they are 
applicable. Thatis the ground of his decision. 

Mr. CONKLING. The reason for my in- 


quiry was this: the very rule we are discuss- 
| ing provides that a certain thing shall happen 


Ht 


‘*unless otherwise ordered ;’’ and I supposed 
that a motion otherwise to order was always 
in order. 

The CHIEF JUSTICE. It is competent 
for the Senatorfrom New York to appeal from 
the decision of the Chief Justice. 

Mr. CONKLING. Oh, no, sir; I merely 
made the point by way of suggestion to the 
Chair. 

Mr. JOHNSON. Mr. Chief Justice, I ap- 
peal to the honorable member from Michigan 
to withdraw—— 


The CHIEF JUSTICE. No debate is in 


order. 
Mr. JOHNSON. Iam not about to debate 
it, sir. If they are to have an opportunity of 


addressing the Senate they ought at once to 
know it on both sides. 

The CHIEF JUSTICE. Gentlemen of 
counsel for the President, you will please to 
proceed with the defense. ' 

Lorenzo THoMas—examination continued. 

Mr. STANBERY. General Thomas wishes 
ta make some explanatory statements. 

The Wiryess. I wish to correct my testi- 
mony yesterday in one or two particulars. I[ 
read a letter signed by Mr. Stanton addressed 
to me on the 2lstof February. The date mis- 
led me; I did not receive a copy of that letter 
until the next day after I had made the demand 
for the office. The Secretary came in and 
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st te 


handed me the original, and my impression is 
that I noted on that original its receipt. It was 





f 


then handed to General Townsend, who made | 


the copy that I read here, and handed it to me. 


I had it not until after the demand on the 22d | 


of February. 

By Mr. STANBERY: 

Question, Then, when you saw the President 
on the afternoon of the 21st you had not yet 
received that letter from Mr. Stanton? 

Answer. I had not. 

Question. You then stood upon the interview 
which you referred to? 

Answer. I did. The next correction ! want 
to make is that [ am made to say here that the 
President told me ‘‘to take possession of the 
office.’’ His expression was ‘‘ take charge of 
the office.”’ 

Question. Are you certain that that was his 
expression ? 

Answer, Positive. 
give the date of my brevet commission. 


I was asked if I could 
I do 


not know whether it is important or not, but I | 


have it here. 

Question. What is the date? 

Answer. The brevet of major general 13th of 
March, 1865. 

Question. Upon whose recommendation was 
that? Who first suggested it? 

Answer. Mr. Stanton gave it to me. 

Question. Did you ask him for it or did he 
volunteer it? 

Mr. Manager BUTLER. That is not in the 
nature of correction or of explanation. 

Mr. STANBERY. He could not get it yes- 
terday. It was an omitted fact, and he passed 
it until he could get his commission. 

Mr. Manager BUTLER. Very good. 

By Mr. Stanpery: 

Question. How was it—asked for or volun- 
tarily tendered? 

Answer. He had more than once said he 


intended to give itto me, and on this occasion, | 


when I came from some important duty, I said 


that the time had arrived when I ought to have | 


> and 


this commission. He said ‘certainly,’ 
gave it to me at once. 
intended to withhold it. 
There is another point I want to state. When 
I was before the committee, or the honorable 
Managers, General Burier asked the clerk, I 
thinkit was, forthe testimony of Dr. Burvetcn. 


He said he had it not, that it was at his home. 


I do not know whether I said or he said, ‘It | 
He asked me a num- | 
I as- || 


makes no difference.’’ 


ber of questions in reference to that. 
sented to them all. I never heard that testi- 
mony read. 


Question. You never heard Dr. Bur.eien’s | 


testimony read? 

Answer. No, sir; nordo I recollect the par- 
ticular questions, except that they were asked 
me and I assented. I said that Dr. BurLeian, 
no doubt, would recollect the conversation bet- 
ter than I. 


By Mr. Manager Butirr: 


Question. General Thomas, how many times 
yesterday did you answer that the President 


told you each time to ‘‘ take possession of the 
office ?”’ 


Answer. I have not read over my testimony 


particularly. I do not know how many times. 

Question. Was that untrue each time you 
said it? 

Answer. If I said soit was. ‘‘ Take charge ”’ 
were the words of the President. 

Question. Have you any memorandum by 
which you can correct that expression? If 
so, produce it. 


1 do not think he ever 


| 
| 
| 


| 
| 

; 
| 


Answer. I have no memorandum with me | 


here; I do not know that I have any. 

Question. Have you looked at one since you 
were on the stand? 

Answer. I have not. 

Question. How can you tell better to-day 
than you could yesterday? 


Answer. Because I read that evidence as 


recorded. 
Question. You gave it yesterday yourself? 


Answer, T did. 


make that distinction now in your mind? 


| over? 


| are you, when words are put into your mouth, 
| of using them? 


| call him a liar. 


| SUPPLEMENT TO 


Question. And you could know better what | 
it was by reading it than when you testified 
to it? 

Answer. Yes, sir. 











Answer. As I am now. 
Question. There is another question I w 
| to ask you which was omitted. 


ant 
"7 , VO you still 
| intend to take charge or possession of the office 
Question. And you are sure the word was || of Secretary of War? 


‘‘charge’’ each time ? | Answer. I do. 

Answer. ‘* Take charge of."’ Question. Have you said to any person within 

Question. And then the three times when | a few days, ‘‘ We'll have that fellow,’’ meap. 
you reported to him that Stanton would not || ing Stanton, ‘out, if it sinks the ship?’ 
go out, refused to go out, each time he said, || Answer. Never. 

‘¢Take charge of the oflice?’’ Question. Did you say so to Mr. Johnson? 
Answer. He did. Answer. I did not. : 
Question. Was your attention called at the Question. Anything to that effect ? 

time he said that to the difference between Answer. Not that I have any recollection of 

taking ‘charge’ of the oflice and taking ‘‘pos- || Question. Do you know whether you did or 

session’’ of it? not? 

Answer. My attention was not called to it. Answer. What Mr. Johnson do you mean? 

Question. How, then, do you so carefully Question. Mr. B. B. Johnson. 

Answer. There was a Mr. Johnson came to 
Answer. Because I know that that was his || see me at my house in reference to another 

expression. I have thought the matter over. matter, and we may have had some conversa. 

Question. You have always known that that || tion about this. 
was his expression, have you not? Question. When was it that that Mr. John. 

Answer. Yes. son came to your house to see you about 
Question. And you have thought the matter || another matter? 

Answer. That I hardly recollect. 

} Question. About how long ago? 

Answer. I am trying to recollect now. Hoe 

| came to me about the business 

Question. Never mind what his business was. 
When was it? 

Answer. But I want to call it to mind, | 
have a right to do that, I think. 

Question. But not to state it? 

Answer. I took no note of the time, and I 
can hardly tell. It was recently, not very long 
ago. 

| Ounstion: Within two or three days? 

Answer. No, sir; before that time. 

Question. Within a week? 

Answer. I think it is more than a week. 

Question. Let me give you the date—on Fri- 


Answer. Yes, 

Question. Well, then, how could you make 
such a mistake yesterday ? 

Answer. I think the words were put into my 
mouth; I do not recollect distinctly. 

Question. The same as Karsner put in about 
the ‘‘ kicking out?’’ 

Answer. Yes. 

Question. And you are rather in the habit, 











Answer. I am not always in the habit. 

Question. Why was yesterday an exception ? 

Answer. Ido not know why it was an ex- 
ception. 

Question. I want to ask you another ques- 





tion on another subject which was omitted || day, a week ago yesterday? 
yesterday ? Answer. I cannot give the date. I do not 
Answer. Certainly. | know it. 


Question. Was it longer than that? 

Answer. Well, I did not charge my memory 
with it. It was a familiar conversation we had, 

Question. Were you joking then? 

Answer. Certainly. 

Question. Oh, joking? 

Answer. Yes. 

Question. Did you, jokingly or otherwise, 
say these words: ‘‘and we'll have Stanton 
out of there if we have to sink the ship?” 

Answer. I have no recollection of making 
use of that expression. 

Question. Did you make use of one equiva- 
lent to that in substance? 

Answer. I have no recollection of it. 

Question. Have you such a recollection of 
what you say as to know whether you did or 
not? 

Answer. I have not. I would rather he 
would testify himself; he knows it better than I. 
I cannot recollect all the conversation I had. 

Question. Do you deny that you said 20? 

Answer. I cannot deny it, because I do not 
know that I did. 

Question. You say you would rather he would 
testify; and I will try to oblige you in that re- 
spect; but if you did say so, was it true or 
merely more brag? 

Answer. You may call it as you please; 
brag, if you say so. ; 

Question. I do not want to put words into 
your mouth; what do you call it? 

Answer. I do not call it ‘‘ brag.”’ 

Question. What was it? 

Answer, It was a mere conversation, what: 
ever it may have been. ; 

Question. Did you mean what you said, or 
did you say what you did not mean? _ 

Answer. I did not mean to use any violence 
against Mr. Stanton to get him ont of office. 

Question. What did you mean by the expres- 
sion ‘We'll have him out if it sinks the ship” « 

Answer. I have said I do not know that 
used that expression. 

Question. You have told me also that Mr. 


Question. After you and Karsner were sum- 
moned here as witnesses, did you go and quar- 
rel with him? 

Answer. I had some words with him in the 
room here adjoining. 

Question. Did you call him a liar and a per- 
jurer? 

Answer. I did. 

Question. Youcalled him a liar and perjurer, 
did you? 

} 


Answer. I think I did both; I certainly did 


Question. And a perjurer ? 

Answer. I think it is probable I did; but 
the ‘‘liar,’’ I know. 

Question. You knew that he and you both 
were in the witness-room waiting to be called? 

Answer. I was here. 

Question. And you knew he was here for 
that purpose ? 

Answer. I presume I did; yes. 

Question. And while he was there you un- 
dertook to talk with him about his testimony? 

Answer. Istatedto him in the two instances ; 
I will give them to you—— 

Question. Just answer my question, sir; I 
have not asked you what you said, I only 
ask you this question, whether you undertook 
to talk with him about his testimony ? 

Answer. I do not know who introduced the 
conversation. It was certainly not I, I do not 
think, for he was there some time before I 
spoke to him. | 

Question. Did you speak first or he? 

Answer. That I do not recollect. | 

Question. Now, then, did you tell him that 
he was a liar and a perjurer at that time ? 

Answer. I did tell him he was a liar, and I 
may have said he was a perjurer. 

Question. Did you offer violence to him? =|, 

Answer. I did not. 

Question. Did you speak violently to him? 

Answer. I did not, except in that way. 

Question. Were you then in fall uniform 
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Johnson can tell better. I am assuming now 
youl did say it? : 
“Mr. EVARTS. That you have no right to 
do. Mr. Johnson has not said so yet. 

Mr. Manager BUTLER. This witness does 

say that he did not say so. 

Mr. EVARTS. That is another matter. 
You have not proved it yet. 

The Wityess. I cannotsay. He was there 
on official business in reference to an officer 
dismissed from the Army. 

Question. Official business ? 

Answer. I mean business connected with an 
officer dismissed from the Army. 

Question. Then you were joking on this sub- 
ject ? 

" Answer. Certainly. 

Question. Did you ever see Mr. Johnson 
before? 

Answer. I have no recollection. 
ble I may have seen him. 
Question. Have you seen him since? 
Answer. I have not to my knowledge. 


It is possi- 


Question. Now, here was a stranger who | 


called on you on Official business, business 
pertaining to your oflice? 

Answer. No, sir. 

Question. Official business about getting a 
man reinstated who had been dismissed ? 

Answer. Yes. 

Question. Very good. He called upon you 
on business connected with the Army? 


| ginal. 


Answer. That had nothing to do with my | 


office. 


Question. Now, did you go to joking with | 


him, a total stranger, in this way ? 
Answer. I knew him as the lawyer employed 


| it was handed to General Townsend, who made 


by Colonel Belger to get him reinstated, and || 


Colonel Belger sent him to me. 
have got it. 
Question. Was he a stranger to you? 
Answer. I think he was. 


Question. Now, then, being a stranger, hav- | 


ing that fixed, will you answer did you go to 
joking with this stranger on such a subject? 

Answer. Certainly. 
talk when he was there. 
some time. 


He sat with me for 


Question. And that is the only explanation | 


you can give of that expression ? 

Answer. That is sufficient, 1 think. 

Question. Whether it is sufficient or not 
somebody else will judge; is it the only one 
you can give? 

Answer. It is the only one I do give. 

Question. And it is the only one you can 
give? 

Answer. Yes. 

Question. A single word now upon another 
subject: did anybody talk with you about your 
testimony since you left the stand? 

Answer. Since I left the stand? 

Question. Yes; since yesterday? 

Answer. Well, I suppose I have talked with 
a dozen persons. 

Question. Such as whom ? 

Answer, Several persons met me and said 


they were very glad to hear my testimony. We || 
did not enter into any particulars about it. I || 


have been met to-day jocularly about taking 
an equal drink with the Secretary of War by 
two or three persons. Ihave talked in my own 
family about it. 

Question. Has anybody talked to you about 
these points, or have you talked to anybody 
about these points where you have changed 
your testimony ? 

Answer. I came here this morning and 
saw the Managers, and told them wherein I 


wanted 
Mr. Manager BUTLER. 
You do not mean that quite? 

The counsel for the Presi- 





The Managers ! 
Mr. EVARTS. 


ent, 
lhe Wirness. I saw the counsel for the Pres- 


an and told them I wished to make correc- 
ions, 


By Mr. Manager But.er: 
Question. You did not mean the Managers ; 
you meant the counsel ? 


Answer, | meant the counsel; these gen- 


Now you | 








; 
if 
| 
i} 


| you? 


| the day before. 
We had quite a familiar || 


| such conversation that you testified to? 


CONG 


tlemen sittin 
for the Presid 

Question. That you had a perfect right to 
do. Had you talked with anybody before that 
about these points? 

Answer. Yes. 

Question. Whom? 

Answer. General Townsend this morning. 

Question. The Assistant Adjutant General? 

Answer. Yes. 

Question. Anybody else? | 

Answer. About these points? 

Question. Exactly. 

Answer. No. 

Question. Are you sure? 

Answer. I have said no. 

Question. 
letter from Mr. Stanton, whether a copy or 
not, on the 21st of February ? 

Answer. | did not. . 

Question. You said that he gave you the 
original, and the dateisnoted. Have you seen 
that original? 

Answer. Since? 

Question. Yes. 

Answer. I have not. 

Question. The date was noted on that ori- 
When was that original given you? 
Answer. The one I read here on the 22d? 
Question. I did not ask you, ‘*the one you 


I am sure. | 


| read here’’—the original ; when was that given 


Answer. On the 22d. 
Question. Did you have more than one paper | 
given you? 

Answer. That was handed to me, and then | 


a copy, and the Secretary gave me the copy 
which I read here. The other paper I have 
not seen. 
Question. And that was the 22d? 
Answer. On the 22d, dated the 21st. 
Question. Prepared, then, the day before? 
Answer. I suppose so. 


Question. Then do you mean to take all 
back that was said in the room of Mr. Sehriver | 
about your not going on with the office or their 
not obeying you on th2 afternoon of the 21st? 

Answer. Oh, yes; it was the 22d, because 
General Townsend was not there on the 21st. 

Question. Thenon the 21st there was nothing | 


said about his not obeying you? ] 


Answer. 1 think not. 

Question. Nothing said to Schriver about 
not obeying you? 

Answer. | think not. 


ae a 2 2 7 ~~ " 
here, [pointing to the coansel || 
ent. ] I] 


Now, sir, did you not receive a || 


It has the date of || 


GRESSION AL GLOBE. | 


eS = -_—- 


body else. 


| 





Question. Then there was nothing said about || 


not obeying you on the 21st at all? 
Answer. | think not. 
Question. And you never reported to the | 
President that Stanton would not obey you on | 
the 21st ? 


Answer. I reported to the President the two | 


conversations I had with him. | 


Question. What were the two? The one in 
Schriver’s room seems to have gone out. What 
were the two? 

Mr. EVARTS. 
that, Mr. Berier. 

Mr. Manager BUTLER. 
tell me. 

Mr. EVARTS. But you said it was not so. 

Mr. Manager BUTLER. I did not. I said 
that one seemed to have gone out. 

Mr. EVARTS. One of the conversations. 
That was not one of the two. 

Mr. Manager BUTLER. I do not know that. 

The Witness. General Schriver did not hear | 
either of these conversations. 

Question. Then on the 21st there was no 


There 


were two besides 


The witness will 


Answer. Not in reference to that letter—no. 

Question. Was there any conversation at all 
as to General Townsend’s not obeying you, or 
General Schriver’s not obeying you, on the 
21st? 

Answer. None. 

Question. Then what you told us yesterday, 
that you reported that to the Presideat and got 
his answer to that, all that was not so, was it? 


| | ought to do it. 


| pired. 
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Question. Now, upon another matter. When 
you were examined before the committee—— 

Answer. Which committee ? 

Question. The committee 

Answer. Lhave been examined twice. Ionly 
want to know. 

Question. The committee of the House, not 
the Managers. You were asked this question: 
‘* Did you make any report to the President on 
Friday of what had transpired,’’ and did you 
not answer in these words: ‘‘ Yes, sir; I saw 
the President and told him of what had oe- 
curred.’? He said, ‘* Well, go along and 
administer the Department.’’ When I stated 
what had eee with Mr. Stanton, he said 
to me, ‘* You must just take possession of the 
Department and carry on the business.’’ Did 
you so swear before the committee ? 

The witness not replying— 

Question. Let me give you the words again? 

Answer. I thought you were waiting for some- 
I say, as I said before, the words 
were: ‘' Take charge”’ 

Question. That is not the question. 

Answer. What is the question ? 

Question. The question is this: in answer to 
a question which I will read again to show you 
that the words were not put in your mouth, in 
these words, ‘‘ Did you make any report to the 
President on Friday of what had transpired,’’ 
did you not answer in these words, ‘* Yes, sir ; 
I saw the President, and told him of what had 
oceurred.’’ Hesaid, ‘‘ Well, go along and ad- 
minister the Department.’’ And did you not 
proceed to state, ‘‘ When I stated what had 
occurred with Mr. Stanton, he said ‘ You must 
just take possession of the Department and 
carry on the business.’’’ Now, sir, did you 
swear that? That is the only thing I asked 
you. 

Answer. If that is there [ suppose I swore 
to it. I want to make one statement, though. 

Question. Was it true? 

Answer. No; the word used was the other. 

Mr. Manager BUTLER. That is all. 

The Witness. I wish to make one state- 
ment in reference to that very thing. I think 
I was called there hastily. 
There were a good many events that had trans- 
I requested on two occasions that 
committee to let me wait and consider, and 
they refused, would not let me do it, pressed 








| me with questions all the time. 


By Mr. Manager But.er: 

Question. How was that? 

Answer. When I was called before that com- 
mittee on the evening of —— 
Mr. Manager BUTLER. 

The Witness. On the evening of the day 
of my trial. I went there after getting through 
with that trial. I on two occasions requested 
them to postpone the examination until next 
morning, or until I could go over the matter. 
That was not allowed me. 

Question. Did you make any such request? 

Answer. I did twice. 

Question. Of whom did you make it? 

Answer. To those who were there. 

Question. Who was there? 

Answer. I think the committee was pretty 
full. 

Question. The committee on preparing the 
articles of impeachment were there ? 

Answer. Yes, sir. 

Question. That committee you mean, and 
the committee was full? 

Answer. Ido not know whether Mr. Stevens 
was there. He was there a portion of the 
time. I donot know whether he was there at 
this particular time. 

Question. And you tell the Senate now on 


February 26. 


| your oath that you requested the committee to 


give you time to answerz the questions, and 
they refused you? he 
Answer. Lrequested that it might be deferred 


| until the next morning, when [ could have an 


|| opportunity to go over in my Own mind those 
| things. 


It was not granted. There was no 
refusal given, but 1 was still pressed with 
questions. 
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Then there is another matter I want to speak 
about—when I came to correct that testimony. 
There are two things there that are confounded 
in reference to dates; the first part of it, the 
date of my appointment as Adjutant General 
and that of my appointment as Secretary of War 
ad interim—lI supposed they were asking me in 
reference to the former, and that is the reason 
those two questions got mixedup. Then when 


I went there to correct my testimony I wished | 


to do it. I read it over and found that some 
of it was not in English, and I thought there 
was something taken down, and I believe there 
was, that I did not say. They would not per- 
mit me to correct the manuscript, but I put 
something at the bottom just in a hasty way. 
I suppose it is on that paper, [pointing to a 
manuscript in the hand of Mr. i 

LeR.| I do not know. 

Question. I will come to that. Now, then, 
have you got through with your statement? 

Answer. I have. 

Question. Very well, then, you will answer 
me a few questions. Did you not come and 
ask to see your testimony as it was taken down 
by that committee? 

Answer. I went to the clerk and saw him. 

Question. Did he give you the repost which 
I hold in my hand? 


Answer. He was not in; and I came the | 


next day, the second day, and he handed it to 
me; and twice he went, I think, to some mem- 
ber of the committee, [ do not know who. I 
said I wished to correct it; I wanted to make 
it at least decent English in some respects ; 
but | was informed that I could not correct 
the manuscript, that I might 
Question. He reported to you that you might 
make any corrections in writing? 
Answer. Yes, sir. 
Question. Then, did you read the whole testi- 
mony over? 
Answer. I think I did; I am not certain 
about that. 
Question. Do you not know you did? 
Answer. No; | do not know that I did. 
Question. What were you there for? 
Answer. 1 came there to correct the first 
art of it particularly, and that was the reason 
went there, I took it for granted that the 
rest was correct. 
Question. You did not want to correct any 
other portion of it? 
Answer. No. 





Question. And the first part of it only re- | 


ferred to the mistake in the time about your 
being made Adjutant General or being made 
Secretary of War? 

Answer. It had reference to the notification 
given me more particularly ? 

Question. By the President? 

Answer. I had stated the notification 

Question. The notification by the President 
to be Secretary of War or Adjutant General 
that was mixed? 

Answer. That was mixed. 

Question. ‘That was what you wanted to cor- 
rect? 

Answer. I stated that I received that notifi- 
cation from Colonel Moore. Colonel Moore 
did give me the notification that I would prob- 
ably be put back as Adjutant General, but he 
did not as Secretary of War. 

Question. That was what you wished to cor- 
rect? 

Answer. That was the principal correction I 
wished to make. 

Question. And you did not want to correct 
anything else? 





Answer. If there was anything wrong, I did. | 


My corrections are there, whatever they may 
be. I suppose that is the paper. 

Question. You then went over your testi- 
mony, did you not, and corrected such portions 
as you pleased? 

Answer. Oh,I had full privilege to do that, 
of course. 

Question. And wrote out here portions of 


two sheets which are in your handwriting, are | 


they not, of corrections? 


[Showing the pages 
to the witness. ] 


anager Bur- | 


|| handwriting. 

Question. And signed it ‘‘L. Thomas, Ad- 
jutant General ?”’ 

Answer. Yes, sir. 
however. 

Question. I] 
Now, sir, having rea 
attempted to correct it, did you correct any- 
thing in this portion in which you are reported 


There are not two sheets, 


as saying that the President ordered you to go | 


forward and take possession and administer the 
| oflice? 
Answer. I do not think I made any such 
| correction as that. 
Question. You have sworn that that was not 
|| true. Why did you not correct it? 
| Answer. I have said so because I know his 
expression. 
Question. Whfy did you not correct it before ? 
Answer. Well, I have thought the matter 
over. 
By Mr. Stranpery: 
Question. General Thomas, I find a report 
of your testimony as given yesterday, as you 
|| gave it originally, on the examination as to the 
first interview with the President, which I will 
now read to you and see whether it is correctly 
|| reported : 


|| “Question, What occurred between the President 
|} and yourself at the second interview on tho 21st of 
February ? 

|| _‘* Witness. I stated to the President that I had 
|| delivered the communication, and that he gave this 
|| answer. 

“Mr. Stanpery. What answer? 

““Wirness. The ariswer, ‘Do you wish me to va- 
cate at once, or will you give me time to take away 
| my private property,’ and that I answered, ‘at your 
|| pleasure.’ then stated that, after delivering the 
|| copy of the letter to him, he said, ‘I do not know 
es I will obey your instructions or resist 
them.’ ”’ 


The Wityess. I said ‘‘ act your pleasure.’ 
Mr. STANBERY. Now, the point of your 
answer I wish to bring to your attention is this: 
|| _ “This I mentioned to the President. His answer 
was, ‘ Very well; go on and takecharge of the office 
| and perform the duty.’”’ 
| Did you say that? 
Answer. I said that. 
| Question. It was in the cross-examination 
that this ‘‘ possession’’ came out, was it not? 
|| Answer. Yes, sir. 
} By Mr. Manager Bur.er: 
| 
| 


| 
| 


| 
} 
| 
| 


’ 


| 





Question. Then you mean to say that in an- 

| swer to Mr. Stanbery you put it all right yes- 

terday, and in the answer to me you got it all 
wrong? 

Answer. In reference to your examination. 

Mr. STANBERY. We will see how your 

| examination was by and by. We shall want 

General Thomas as to what took place on the 
| trial after we put in the record. 

Mr. Manager BUTLER. Call him in at any 
time; we shall always be glad to see him. 
| (Laughter. ] 

General Tuomas. Thank you, sir. 

Wituiam T. SHerMan sworn and examined. 

By Mr. STanBery: 

Question. General Sherman, were you in 
| Washington last winter? 

‘| Answer. I was. 

Question. What time did you arrive here ? 
Answer. About the 4th of December last. 

| Question. How long did you remain here? 
Answer. Two months. 

Question. Till the 4th of February, or about 
| that time? 

Answer. Until about the 3d or 4th of Feb- 
ruary. 

Question. On what business had you come? 

Answer. I came as a member of the Indian 
peace commission by adjournment. 
| Question. Any other business at that time? 
| Answer. At that time no other business. 
Subsequently, by order, I was assigned to a 
‘| board of officers organized under the laws of 
'| Congress to submit articles of war and regu- 
-lations for the Army. 

Question. At what date was that assign- 
| ment? 
| Answer. I could procure the order, which 
|| would be perfect evidence of its date; but I 








ciate mili eel manele a 
| Answer. Yes, sir, I corrected in my own 


There is one sheet and a little more. || 
said — of two sheets. | 
over your testimony and | 








} here ? 


| must now state that it was within ten days »; 


my arrival here; about ten days. 
| Question. About ten days after your arrjy,) 


Answer. About the middle of December t},, 
order was issued. cea 
Question. Then you had a double duty? 

Answer. I had a double duty for a few days 

Question. During that time, from the 4: 
| of December until the 3d or 4th of February 
had you several interviews with the Presiden} 

Answer. I had. ' 

Question. Did you see him alone, when thers 
was no person present but the President ay) 
yourself? , 

Answer. Yes, sir. 

Question. Did you see him also in company 
with General Grant? ; 

Answer. 1 saw him in company with Gey 
eral Grant once, and I think twice. 
| Question. Had you several interviews wit) 

him in relation to the case of Mr. Stanton? 

Answer. I had. 

Mr. Manager BINGHAM. Mr. Presiden; 
we desire, without delaying the Senate, to re. 
spectfully submit our objections here again, 
| without desiringto argue it. We believeit oy; 
duty, as the representatives of the House, t 

object—— 

| Mr. STANBERY. Object to what? 

Mr. Manager BINGHAM. That the deel. 
rations of the President touching any matter 
involved in this issue, not made at the time 
when we have called them out ourselves, are 
not competent evidence, and desire to submit 
the point, if such is the pleasure of the Senate, 
to the ruling of the presiding officer. 

Mr. STANBERY. Allow me to come ty 
some question that we can get started upon, 
This is introductory. 

Mr. Manager BINGHAM. L understandit so, 

Mr. STANBERY. You will soon sce what 
our object is with General Sherman. Ther 
will be no mistake about it when we come 
to it. 

Mr. Manager BINGHAM. I understand 
the object is to call out conversations with th 
President. 

The CHIEF JUSTICE. 
question has been asked. 

Mr. STANBERY. Now we will come to 
the point very quick. [To the witness.] Gen 
eral, while you were here, did the President 
| ask you if you would take charge of the oflice 
| of the Department of War in case of the re- 
moval of Mr. Stanton? 
| Mr. Manager BUTLER. I object to the 
question, and ask that it be reduced to writing. 

The CHIEF JUSTICE. The counsel will 
reduce the question to writing. 

Mr. STANBERY. Do you object because 
it is leading or because of the substance of it 

Mr. Manager BUTLER. I object to it for 
every reason. 

Mr. STANBERY. 
form 
| Mr. Manager BUTLER. I beg your pardon; 
put it in writing. 

Mr. STANBERY. I will lay a foundation 
first. [To the witness.] At what time wer 
those interviews? Have youa memorandum ‘ 

The Wirvess, (consulting his memoranda. 
The interview with General Grant and the 
President, do you refer to? 

Mr. STANBERY. No; any interview. | 
will ask you a question that will relieve you. 
perhaps. Had you interviews with the Pres! 
dent before Mr. Stanton came back to the office, 
while General Grant was yet in it? — 

The Wiryess. Yes, sir; of a social nature 
entirely, before that time. Re ok at 

Question. Had you interviews with himaiter 
that? 

Answer. I had. 

Question. How long after that; after Mr. 
| Stanton came back? ‘ 

Answer. The day following, I think. . 

Question. Were you and the President alone 
at that interview the day after? . 

Answer. General Grant was also present? | 

Question. What did that interview relateto: 





At present no such 
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Answer. The removal 

Mr. Manager BUTLER. 
Do not get it in indirectly. 
man fashion, please. 

Mr. STANBERY. What did it relate to? 

Mr. Manager BUTLER. 
stance of it. I object. 

Mr. STANBERY, (to the witness. ) 


Meet the question 


Meet the question. 


Did it 


relate to the occupation of the War Depart- | 


ment by Mr. Stanton? 

The Witness. It did. 
Question. Now, what was it? 
Mr. Manager BUTLER. 
We object. 

By Mr. STANBERY: 


Question. What conversation passed between | 


vou and the President ? 
“ Mr. Manager BUTLER. Excuse me. I 
asked to have the question in writing. Shall I 
have it? I have three times attempted, and 
each time failed. 

The CHIEF JUSTICE. 
please reduce the question to writing. 
~ The question, having been reduced to writ- 
ing, was handed to and read by the Secretary, 


is follows: 


TE 


The counsel will | 


; ee 


|| can be competent you may assume that any 


Stop a moment. || 


That gives the sub- | 


Stop a moment. || 
We ask that it be put in writing. | 


In that interview what conversation took place be- | 


tween the Presidentand you in regard to the removal 
of Mr. Stanton? 


Mr. Manager BUTLER. To that we object. 
[ suppose we can agree on the day. 
have been the 14th of January last. On the 
13th Mr. Stanton was reinstated ; andthe 14th, 
if it was the day after, would be the date. 

Mr. STANBERY, (to the witness. ) 


e ral ? 


The Wirvess. Yes, sir. [Consulting amem- | 


orandum.] Accordingtoa memorandum which 
[ hold Mr. Stanton reéntered on the possession 
of his office of Secretary of War on Tuesday, 
the 13th. Monday was the 12th, Tuesday the 
13th. The conversation occurred on Wednes- 
day, the 14th of January. 

The CHIEF JUSTICE. The Chief Justice 
thinks the question admissible within the prin- 
ciple of the Aéelaion made by the Senate relating 
to a conversation between General Thomas and 
the President ; but he will put the question to 
the Senate, if any Senator desires it. 

Mr. CONNESS. On that I ask for a vote 
and for the yeas and nays. 

The yeas and nays were ordered. 

Mr. Manager BUTLER. We should like 
to 85 the grounds on which the offer is made 
stated. 

Mr.STANBERY. The Managers ask meto 
state the grounds upon which we expect this 
testimony 

Mr. Manager BUTLER. No, sir. 

Mr. STANBERY. What, then? 

Mr. Manager BUTLER. 





in any possible declaration, not the declara- 
tion itself, 


Mr. STANBERY. This ground: we ex- 
pect to prove by General Sherman 
Mr. Manager BUTLER. 
have not asked that. 
Mr. STANBERY. 
say what we expect to prove? 


Mr. Manager BUTLER. 





to get before the court, Mr. Chief Justice—— || 
Mr. STANBERY. ‘Get before the court!”’ || 


Mr. Manager BUTLER. Get before the 


court orthe Senate—that I should fall into bad | 
habits sometimes is not wonderful, [laughter] | 


—it is to get before the Senate the testimony 
by statements of the counsel. The question 
wholly and solely is whether the declarations 
of the President can be given in evidence. 
What those declarations are, in my judgment, 
it would be improper to state and unprofes- 
sional to state, because that is begging the 
whole question and attempting to get them 
elore the Senate and the country by the re- 
cital of the counsel. That never is permitted. 
lhe sole question is, whatever the declarations 
are, if any possible declaration can be compe- 
tent at that time. If the declaration asked for 


That must | 


Can | 
you give us the day of that conversation, Gen- | 


Iask you simply | 
for the ground on which you put it—not the | 
testimony ; the grounds on which you can put 


I object, sir. I! 


|| general of the Army in command at Washington, 
through whom he can transmit his orders and com- | 
ply with the act which he did not dare transgress, as | 


No, sir; that is | 


| so doing. 


| possible conversation can be competent, and 
then we will assume that this 

Mr. STANBERY. Exactly; then youcome 
to the point. 

Mr. Manager BUTLER. 
and therefore there is no 
what it is. 

Mr. STANBERY. Take it in that way, any 
possible declaration can be evidence. Do you 
propose to argue this ? 

Mr. Manager BUTLER. 
to argue it. 

Mr. STANBERY. We do. 

Mr. Manager BUTLER. If the Senate will 
vote that it is competent we cannot alter it by 
argument. 

Mr. STANBERY. Mr. Chief Justice and 


Senators, the testimony which we expect to 





That this can be, 
occasion to state 


| elicit from General Sherman I look upon as 


vital upon the question of intent, as testimony 
we are entitled to have upon legal grounds 
perfectly well settled and perfectly unanswer- 
able. I can say now in argument, I presume, 
what lexpectto prove. ‘‘If,’’ saysthe honorable 
Manager, ‘‘ any declarations you choose to call 


1K CONGRESSIONAL GLOBE. 


We do not want 


dl 


This is upon the introduction of the case of 
Mr. Cooper. To showthe intent of the Presi- 
dent, the learned Managers have gone back to 
the fall of 1867, and begin their proof with an 
intention commenced in the fall, carried along, 
says the honorable Manager, to the very date 
of the 21st of February, of the appointment of 
Thomas. Mostofthe proof, he says, “ clusters 
about that time,” but it begins, he says, in the 
fall; and he calls Chandler to prove what? 
That Cooper was inducted into office by the 
President, being his own Private Secretary, for 
the purpose of carrying out what? His inten- 
tion to get his own man first into the War 
Otfice to control the requisitions there, and 





| then to get his own man into the Treasury De- 


partment to meet those requisitions and to pay 


| them, and thereby control the purse as well as 


out are admissible, you may make them as |! : ¢ c 1 
| sets forth, to wit: as early as the 12th of August, 
oo * ~ + 


strong as you please—imagine any that you 

. 42 = Weg ’ 
please—and stil] no declaration of the Presi- 
dent made on that 14th of January can be 
admitted here!’’ 





Let the Managers speak for themselves. I 
first read from the Leneesiaa Manager who 
opened this case, at page 94 of his argument. 

Mr. Manager BUTLER. You read from 
page 94 of the record, not of the argument. 

Mr. STANBERY. The Manager said: 

“ Having shown that the President willfully vio- 
lated an act of Congress, without justification, both 
in the removal of Stanton and the appointment of 


Thomas, for the purpose of obtaining wrongfully the 
possession of the War Office by force, if need be, and 


pose of controlling its appropriations through its ad 
interim chief, who shall say that Andrew Johnson is 
not guilty of the high crime and misdemeanors 


| charged against him in the first eight articles?” 


Again, on page 109, speaking of the orders 
of removal: 

* These and his concurrent acts show conclusively 
that his attempt to get the control of the military 
force of the Government, by the seizing of the De- 
partmentof W ar, was done in pursuance of his gen- 
eral design, if it were possible, to overthrow the 
Congress of the United States; and henowclaims by 
his answer the right to control at his own will, for 
the execution of this very design, every oflicer of the 
Army, Navy, civil, and diplomatic service of the 
United States. 

Again, on page 99: 


‘** Failing in his attempt to get full possession of 
the office through the Senate, he had determined, as 
he admits, to remove Stanton at all hazards, and 
endeavored to prevail on the General to aid him in 
He declines. For that the respondent 
quarrels with him, denounces him in the newspapers, 
and accuses him of bad faith and untruthtulness. 
Thereupon, asserting his prerogatives as Commander- 
in-Chief, he creates anew military department of the 
Atlantic. He attempts to bribe Lieutenant General 
Sherman to take command of it by promotion to the 
rank of general by brevet, trusting that his military 
| services would compel the Senate to confirm him. 

“If the respondent can get a general by brevet 
appointed, he can then by simple order put him on 
| duty according to his brevet rank and thushavea 





Is it not admissible to |) 


| 


e had approved it, and get rid of the hated General 
Grant. Shermanspurnedthe bribe. Therespondent, 
not discouraged, appointed Major General George 
H. Thomas to the same brevet rank, but Thomas 
declined. 

**What stimulated the ardor of the President just at 
that time, almost three years after the war closed, 
but just after the Senate had reinstated Stanton, to 
reward military service by the appointment of gene- 
rals by brevet? Why did his zeal of promotion take 
that form and no other? There were many other 
meritorious officers of lower rank desirous of promo- 
tion. The purposeisevidentto every thinkin 
He had determined to set aside Grant, with whom he 
had quarreled, either by force or fraud, either in 


} 


the 2lst of February—for all these events cluster 
nearly about the same point of time—he appoints 
Lorenzo Thomas Seeretary of War and orders Stan- 
ton out of the office. Stanton refuses to go; Thomas 
is about the streets declaring that he will puthim out 
by foree, * kick him out.’’”’ 


But, still more closely to the point, we will 


Now, first of all, what is the issue here? | 


certainly by threats and intimidations, for the pur- | 


mind. | 


conformity with or in spite of the act of Congress, | 
and control the military power of the country. On | 


the sword of the nation. 
“The only question’ — 

says the learned Manager— 
“is. is this competent, if we can show it was one of 
the ways and means? Tho difficulty that rests in the 
minds of my learned friends on the other side is that 
they cluster everything about the 2lst of February, 
1868. They seem to forget that the act of the 2ist of 
February, 1868, was only theculmination of a purpose 
formed long before, asin the President’s answer he 


a. 6.3 

“To carry it out there are various things to do. 
He must get control of the War Office; but what good 
does that do if he cannot get somebody who shall be 
his servant, his slave, dependent on his breath, to 
answer the requisitions of his pseudo officer whom 
he may appoint; and therefore he began when? 
Stanton was suspended, and as early as the 12th of 


» * * * * 


| December he had got to put that suspension and the 


reasons for it before the Senate, andheknew it would 
not live there one moment after it got fairly consid- 
ered. Now he begins. What is the first thing he 
does? ‘To get somebody in the Treasury Depart 
ment that will mind me precisely as Thomas will, if 
ITean get him in the War Department.’ That is tho 
first thing; and thereupon, without any vacaney, he 
must make an appointment. The difficulty that we 
find is that we are obliged to argue our case step by 
step upon a single point of evidence. It is one of 
the infelicities always of putting in acase that sharp, 
keen, ingenious counsel can insist at all steps on im 
paling you upon a point of evidence; and therefore 
{ have got to proceed a little further. 

** Now, our evidence, if you allow it to come in is, 
first, that he made this appointment; that this fail 
ing, he sent it to the Senate, and Cooper was re 
jected. Still determined to have Cooper in, he ap 
pointed him ad interim, precisely as this ad interim 
Thomas was appointed, without law and against 
right. We putitas a part of the whole machinery 
by which to get hold, to get,if he could, his hand into 
the Treasury of the United States, although Mr. 
Chandler has just stated there was no way to get it 
except by arequisition through the War Department; 
and at the same moment, to show that this was part 
of the same illegal means,we show you that although 
Mr. McCulloch, the Secretary of the Treasury, must 
have known that Thomas was appointed, yet the Pres- 
ident took pains—we have put in the paper—to serve 
on Mr. McCulloch an attested copy of the appoint 
ment of Thomas ad interim, in order that he and 
Cooper might recognize his warrants.” 


* That is what they put in. They have got 
that testimony for that purpose, as they say, 
to show the intent of the President, began, 
they say, as early as the 12th’of August, 1867, 
progressed in by the appointment of Cooper 
in the fall of 1867, going all through the sub 
sequent time until it ‘*culminated’’ on the 
2ist of February by at last finding the proper 
tool to do this work in the War Office. He 
was looking, according to the argument, for a 
proper tool—for a servant—for one who would 
do his bidding, and, forsooth, after a search, 


| he found the very man in what the Manager 


has called ‘‘a disgraced officer.”’ 
Now, Mr. Chief Justice and Senators, and 
especially those of you who are lawyers, what 


| case are they attempting to make against the 


President? Not simply that he did certain 
acts that would make him criminal, but that 


| he did these acts mala fide, with an unlawful 


intent and criminal purpose. They do not 
prove that purpose, or attempt to prove it, by 


| any positive testimony; but they say, ‘‘we 


prove certain facts from which we raise a pre- 
sumption that that was the purpose.’’ It is 
upon proof, founded on presumption, and such 
proof is admissible, that the gentlemen rest 
the essential part of their case ; that is to say, 
the criminal intent. They prove certain acts 
that may be criminal or stand indifferent, ac- 
cording to the intent ofthe party. Then they 


come to the testimony of intent, on page 251. || prove certain other acts and declarations which, 
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. . 1! - , . . 1! ‘ * . Ss — 
as oy say, raise the presumption that the |, Hardy, called a Mr. Daniel Stuartasa witness. | ‘‘ Not in the least,’’ says the witness ; ‘ th, the 
thing done, the — given, the appointment” | The case is so fully in point that 1 will read || very reverse.’’ Now, continues Erskine; osit 
made, was made with that criminal intent laid, from it pretty largely: | “ Now, compare this with the question I am goj ( 
aud they suy, we not only show that crim- “Mr. Erskine. 1 eall back this gentleman only to ask; a cunning, artful man might stand ap ine a 
inal intent then, but,’’ they say, ‘‘it was | for the purpose of asking hia one question, which nena aa a and hold _— Great protes. a 

ot } a . na Mat we mailer hake tal ln ete sions when he meant the contrary ; but nu ; cis 
conceived mouths before ‘ of a) , 1 could not with propriety ask him before; you 10 1 f yi 10 Man wi 
oncelve ] is vefor oe ind that all the stated, in your former examination, your personal reposes confidence in the bosom of a friend, build), : ( 
machinery was put in motion, and that the | acquaintance with the prisoner at the bar, and your || imself upon the honor and honesty of his triend, 
President, from the 12th of August, 1867, was transactions with him before; did your ever hear — oe a aie te am wy is, Will deceive | 
injattteall Lae £ : i. . him state what his plan of reform was? im. Good Godl I were to ask people, did pyr ou" 
Urst y that : ! or 3, age —- i 5 : i inhinte aoe ste 
pursuing that intent, looking tool » age nts * Yes, [ have; he always stated it to be the Duke Mr. Hardy, in the Corresponding Society, say that ven 
to carry out that intent, and it did not culmi- || of Richmond’s plan, universal suffrage and annual || the Duke of Richmond's plan was his object, be might alte 
nate until the 21st of 'ebruary, 1868, although Parliaments. | Say + a the parease : eerwards being ~ | 
theca adind a ile i ee ** Was that said to you publicly, orin the privacy of || £!VC" 11 evidence, that he had publicly avowed that; = 
the gentleman says most of the facts happened confidence? . P 7 ew | if that may be asked, how is it possible to oppose tt: yel 
to cluster about that period, but not all of It wassaid publicly. And hesold mesome copies || other? ‘The examination then goes on: * Did aij of t 
them. of the Duke of Richmond’s letter. | his apsoenen, ——, as president, meet with your I 
Thi ie en Manathie selins th hie eT Mr, Attorney General. I really must objectto this || 2pprobation; and did it appear toyou that his views 
his being so, Se nator } what = the ruli to || sort of examination. : = 1} were the same a3 those of the whole associated inst 
rebut this presumption of intention? When Mr, Erskine. Then I will not defend this question. || body?’ “Quite so.’ | * Did you ever hear Lord George ind 
a prosecution is allowed to raise the presump- | I am persuaded your lordships will not refuse to the | een me man ot te cela a meant er 
in ol enki te Fs af ake eee unfortunate man at the bar that evidence which has || f0 repeal this bill by force Of arms: =| Not in the = 
: _ i guilt from the int nt ol the accused, been received tor every prisoner, under similar cir- } least. Were the meetings open?’ and so on,” tall 
by proving ee yun on pre- ennce, from the — times of our history || Again: pro 
umption against him, may he not rebut it by || to the present moment. am sorry to consume the || «em , ; tn? bet 
proof of other circumstances which show that || me ot the court, but if L am called upon I willre- || p ahe aieien tad ye a1 ak enh fant ve 
' oe meemery ; peatto your lordships, verbatim, from the State Trials, || *48S¢!. Wo Was indictec lor compassing the king's A uot 
he could not have had such 2 crimina! intent ? various questions, upon silnilar occasions, put by dif- Cont and " ove rt act “= consulting to raise sul 
Was anything ever plainer than that? ferent prisoners, by consent of all the judges, allthe || [OPC OR amt be, omne She eines Guere. is his 
Wie g Bihevnie aoneee nak elicitor cenneale. aaadccemeel {i detense he called many persons of quality to speak All 
; Why, consider what a latitude one charged || ¢,. the Crown, L only wish to know ‘whether the || t2 is affection toward the Government, and his de- two 
; with crime is allowed under such circum- || question is objected to or not. a eg ec onnes wee ee pause here a he 
; ae rie ake viet lt i ee . Sie Attar Gleueel. tis. Li », y, ® man ght have a great deal of ! 
; stances. ‘lake the case of a man charged with “Me Brakiae! 1 en woe and I have much || ##lection to the Government in the year 17s) ana yea 
4 passing counterielt money. ou must prove || more pleasure in doing it from the manner in which || Might change upon the subject, but yet the criminal sa 
oF his intent; you must prove his sedente r; you |) the attorney general conducted himself recently, be- || Tbe finer anal ay ae ee Tere see how we 
:3 must prove circumstances from which a pre- | Cause the moment that it was stated as a proceeding || S otiener oe aes uh the fone beh deci ie a “ wit 
4 sumption arises; did he know the bill was a ee a a a || it shine in: even that question, which I do ot ‘thin k for 
- : > oner, an onsiste ) 3 svidence, D ti . strictes ngs ‘ere s le j oe 
counterfeit. You may prove that he had been |; instantly acceded to its production; therefore, inde- | Dr. Be neta he dp ewan to. be let in, because The 
: told so; prove that he had seen other money pendent of sat.stying yeur lordships, if I ean satisfy || 2 urnct had had a long acquaintance with Lord 101 
? NG. : ' } mot my learned friend that we are in the regular course, || ®¥ssell, and Lord Russell might not have conceived gou 
; of the same kind, and raise the intent in that || MY (earned friend that we are in the regular course, |! the purpuse of rebellion till a short time before; 
i , ’ n tha Lam persuaded he would be sorry himself that this 1 purpuse of re ellion till a short time before; but ite 
3 way. Even when you make such proof against || prisoner should be deprived of the advantage which || I phat = ir oo time when they say this man’s inte 
i him arising from presumptions, how may he || @!l others have enjoyed.” i] wa eee ea aga 
rebut that presumption of intent from circum- Then this great advocate proceeds to give || As we do here—the time of this intent; no two 
“< stances proved against him? In the first place, | the cases from the State Trials upon the point || other time— tim 
by the wost general of all presumptions, proof | that 1 am now considering—the declarations | “but Seon ask, =e time oe they say this do 
; ot good character generally. ‘Lhat he is al- || of a prisoner as evidence of his inte rhether || ™#2n’s mind was full of conspiracy, so horrible in its re 
s 1 wea to Ho to rel .% shener a us i : ‘ ° ns lawf; Li ra wf, ee ©" 2 her | nature, what were the sentiments which he was Pre 
: OW o do to rebut a presumption—the most it were unlawlul or lawlul, in the matter as to || pouring into the bosom of his friend as the object of hav 
A general of all presumptions, not that he did || which he is charged. all these societies? of g 
what was right in that transaction, not that he I read from page 1068 : stake abe aaa ee See eee i you I 
: : : ; if) Oe oe : 7 a, 2ase yo 8 CCK 0 y conversation?’ ; 
did certain things or made certain declara- || Now, what is the presentcase? The prisoner is || Doctor Burnet says: ‘Ihave had the honor to be pou 
tions about the same time which explained changes with the overt acts, which I need not repeat, || known to my Lord Russell several years, and he bata the 
Sunt them: intend tee heb heb: meee bond pecause We are so well acquainted with the nature |} declared himself with much confidenceto we, and he rial 
sik a Guclieads ten " le fa ‘ BS re 3 of them. | always, upon ail occasions, expressed himselt against ng! 
iat through the whol held of presumptions, | We are charged with overt acts in issuing |} all risings.’ Now, this is not character to say that Pre 
for it is all open to him, he may rebut the pre- || yhis order i —_— a was a quiet, a man; no, this is alot 
sumption arising fron sof of express facts || «n fu ; Alig evidence of conversation; my Lord Kussell declared ve 
tes F i arising 7 proc oe express facts But he is not charged with the commission of || it so; therefore it is not that you are to raise a prob- bad 
by the proof of general good character, rais- || those acts as substantive acts, but he is charged with || ability upon the subject by the general nature of a au 
ing the presumption that he is not a man who || having in his mind the wicked and detestable pur- || man’s character, or what you think of him; but it the 
would have such an intent || pose of aiming at the destruction of the king, to put | shall be allowed to witnesses to say what the person Un 
Mr. Manager BUTI ER. Wed . | down and bring the king to death, and that in the || trying has expressed, because it raises an intrinsic - 
Mr. Manager BUTLER, e do not object || fulfillment of that most detestable imagination he | improbability of his being guilty of the crime im- pres 
to that proot. || did the specific acts charged upon the record.” || puted to him. Doctor Burnet says: * lle always ex- Non 
pr : 9 , > i } ssed himself ae 1 risi a aV0) 
Mr. SLANBERY. Youdo not! i} As we are charged here with intent, not to | a f — —s ~ omaha a P a * amp ae rati 
Mr. Manarer BUTLER. Put in his qd. smemahasd maa || spoke of some people that would provoke to it bi \ 
Mr, Manager Ji Lh. ut in his good || put down the king, but to put down Congress, || expressed himself so determined against that matter that 
character. and our detestable acts are to put a tool in the || [think no man could do more,’” stot 
Mr. STANBERY. Such a general thing as || War Department to control the requisitions, | Now, what we expect to prove is, that, so far seel 
that! And yet you object to this +p | and another tool in the Treasury Department || from there being any intent on the part of the sold 
Mr. Manager LI | LER. Put in his good || to get hold of the money. | President to select a tool to take possession ful? 
character, and we will take issue on that. Mr. Erskine continues: || of that War Office, he asked first the General thor 
Mr. STANBERY. Now, what evidence is | “That is to any, that he agreed to assemble a con- || of the Army, Grant, and when he failed lim, that 
a defendant entitled to who is charged with |) yention 10 be held which wa not held that beevn- | who next? ‘The next most honored soldi: JM ‘ak 
crime where it is necessary to make out an || rule and authority of the country, and notthacalone, || that we have, Sherman. He was a tool! It ton, 
ian soins e voore the ae is not posi- || but that he consented to hotd such convention, whieh || was the President's purpose, they say, to put M 
tively provec yy his own declarations. but convention, tn his mind, was to accomplish the pur- | | a i, ‘ ja j j ‘ abl 
wl a Y »¥ J to be gathered by rie ae ose of the subversion of the Government, and that || a tool there! That was his intent, to find a a ; 
rere the inten: to be gathered by proof ot redid agree to assemble that convention for the pur- || an who could take a bribe, by brevet perhaps : 
other ey W _ may ne gay or arate pre of _ subversion in Pernment, noe tae the ‘| and, having found such a manas that, put lium stat 
according to the intent. tat proof is allowed || Other is the consequence of it, but in fulfillment of || roe. , ‘a ¢ such a man it it ag 
cms Ni lie thi ihees I s fi lc ed ' the detestable purpose of compassing the king’s |! there! They eay he did find such a ef a i 
against him to raise this presumption ofintent? || death. | Thomas, ‘‘a disgreced officer.’’ Well, if that ] 
I foot of ren from 7 oe itself || ee mzore, them, tes intention ofthe aint bp We arate- | was his intent in the fall; if with that intent 7 
infers a guilty intention. while 2 s- ton Woicn tae jury Rave to ry; anc 10 may D j Tr > a uve J 
: a » “y kk ye ‘el ‘ sux rile apse | appeal to what passed in the court on Saturday, that || he put Cooper 8 the Treasury, it ~ sera . a t 
ecution may make such a case against him by || | did not seek to lay down other rules of evidence | been with that intent he would put Sherman iu stop 
such testimony, may he not rebut the case by || thas those that have been most Fecently stated, and || the War Office. Before he thought of Thomas allo 
exactly the same sort of testimony? Jf it is a |) “8° hat Dave been ¢ eee inancient times.” |! at all, before he thought of any subordinate, beer 
declaration that they rely upon as made by him | Now he comes to the cases: '| he took one of the most honored oflicers of the hav 
at a? wy he not meet pay declarations || renal pounce} for are Gouge SEsen Pas the || land, and said to him: ‘* Come now, take = ~ 
made about the same time wi i sen ore enyon, lord chief justice of the king’s | les bib . —tiuike I 
. oe ie. tome See renee to the ‘| Geneh, and myself. who have now the honor. to | office; you are fit to be my tool take z Re 
sume transaction ? ndoubtedly. hey can- |! speak to the court; and I was permitted to ask the | office, not to carry it on as you carried on this “ee 
not . epee : I wigs that; but if they || ev mae, acne jones Sey gop ot great war, not to remain a trusted and hou 2 rs! 
are about the time, if they are connected wi ore his examination fell to me as junior in the case : ‘nate all cise} 
ore. Shaws t mes bu. are nnected with these questions—I should tell your lordships, to make || able man, but to become my subordinate and 
ie transaction, if they do not appear to have it more intelligible, that the great object was to see || MY tool! Will the gentleman say that () quol 
been wmavufactared, then the declarations of the || what Intua hon bard Seprae Saran E> ope || President at that time had an intent t seize “T 
deteudant from whic inference of i : ON OSS rom what passed before— Lid you, | >quisiti P the artment, to 4 
ate i E ae 1 ee of inno '| at any of these numerous meetings of this Protestant || UPO™ the requisitions of that Departmen ‘es a 
cence would be presumed are, under reason- || Association, which you attended from the time Lord | get a man there who would send an improp' er! 
able limitations, just as admissible as the dec- || George Gordon nocame preggens 25 ss eoctety | requisition over to the Treasury, as he got wha 
larations of the defendant from which the pros- || mn ae eae eee 5 ae ee || man in the Treasury, as they say, to honor aa he 
ecution has attempted to deduce the inference || G — was the culmination’ of Lord George | improper requisition—that the President had = 
of criminal purpose, Now let us look at the | ~~ ons condect: : | yut him there to drive Congress out ot these wo 
authorities on this point. In the trial of ee ine ee ee ee one | alls, and that he intended to put een have 
lai . . ; , a . ‘ a 4 | ' re 7 I . = || : P - " int 
Hardy, reported in State Trials, volume twenty- || tion, make use of any expressions which showed any || there to become his tool? Would the geutic a 
four, page 1065, Mr. Erskine, who defended |) disloyal or unconstitutional itentions in him?” || man dare to say that? Would the President, 10 dat 
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em 
the first place, have dared to make such a prop- 
osition to such a man as General Sherman ? 

Gentlemen of the Senate, if you are to raise 
resumption that the President intended to 
oarry out an unlawful purpose by appointing 
Couper, that he intended to carry out the same 
aulawtul purpose by appointing Thomas, how 
dues it happen that you do not give him the 
jenelit of the presumption arising from his 

mpt to get such a man as Geueral Sher- 
man, that could not be made a tool of? And 
yet this is all to be shut out from the defense 
of the President ! 

In the cases that I have put, the case, for 
instance, of Lord George Gordon, who was 
indicted for a treasonable speech made on a 
certain day—lI forget the date—before a cer- 











a | 


alte 


tain association, he was allowed to go into | 
proof running through a period of two years || 


iefore that in meetings of that same associa 


tion, that, instead of encouraging risings or in- | 


surrecuions, he had set his face against them. 
All that was admitted, although it was begun 


two years prior to the declaration for which | 


he was indicted, and, indeed, more than two 


years before, certainly not clustering about the | 


same time, not during the time when they say 
the intent arose, but long prior to that time, 


when in fact his intent may have been honest; | 


fur in two years a man may change his intent. 
fhey might have said at that time, ‘* You have 
goue too far back; the question is as to your 
intent at the time of the transaction, as to your 
intent at the time when we have given evidence 
agaiust you.’’ Lord George Gordon went back 
two years behind that. 
time which they have fixed themselves. We 
do not ask to give any testimony as to the 
President’s intent before the acts which they 
have brought forward to raise a presumption 
of guilt against him. 

they began in the fall of 1867 with the ap- 
pointment of Cooper, as they say. ‘This is in 
the subsequent winter, when Sherman is here, 
right in the middle of this transaction. The 
President, as they say, had this intent all 
along before the act had culminated; that is, 
had ended, had reached its consummation— 
all that time, they say, the bad intent was in 
the President’s mind, and they use every cir- 
cumstance they can against him to raise the 
presumption that he intended to carry it out. 
Now, we want to show his acts and his decla- 


that the President had any unlawful intent, to 
show that he was not seeking after a tool, but 
seeking for an honest, honorable, high-minded 
soldier—to do what? ‘That which was unlaw- 
ful? No; but to do that which the President 
thought belonged to him. 
that he asked General Sherman if he would 
take that office upon the removal of Mr. Stan- 
ton, and then said to General Sherman 
Ar. Manager BUTLER. That is not allow- 
able, 


Mr. STANBERY. 





What! that I cannot 


slate what we are going to prove? I insist on | 


it as a right. 

Mr. Manager BUTLER. 
never done in any court. 

Mr. SVANBERY. If the Senate choose to 
stop me | will stop; but I hope I shall be 
alowed to state what [ expect to prove. I have 
been too long at the bar not to know that I 
have that right. The gentleman may answer 
lay argument, but I hope he will not stop it. 

Mr. Manager BUTLER. If you look at the 
book you hold in your hand you will find that 
Erskine stopped the Attorney General in pre- 
cisely the same case from which you have 
eae and said, ‘‘You must not read a 
ciler, 
Mr. STANBERY. 
er] 
wh 


I insist that it is 


‘*Must not read a let- 
I am not reading a letter; I am stating 
vat [ expect to prove, and the gentleman 
lakes me up. He does not understand where 
he is or where lam. He puts an intent into 
ny mind that I have not got, as he seems to 
— the very good faculty of putting intents 
0 every man’s mind. We expect to show 
‘tat the President not only asked General 


We stop within the | 


We will show you | 


THE 








Sherman to take this position, but told him 
then distinetly what his purpose was, and that 
was to put that office in such a situation as to 
drive Mr. Stanton into the courts of law. 

Mr. Manager BUTLER. This is wholly 
unprofessional and improper. 

Mr. STANBERY. I will judge of that. 


Erskine in this argument introduces a great 


many cases, which it would take too long to 














| tion ;”’ 


read; but finally the question which he put 
was allowed to be put and was answered; and 
I understand the decision in Hardy’s case has 
gone into the text-books as law. But it was 
not necessary to have Hardy’scase. I will ask 
any lawyer who has ever tried a case where the 
question was the intention, and where the case 
made against his client was of facts from which 
& presumption of intention was pretended to be 
raised by the prosecution, may he noi show 
contemporaneous acts, acts covering the same 


| time as those used against him, declarations 


within the same time with those used against 
him ; may he not beallowed to resort tothese to 
rebut the criminal intention, and to show that 
his intention was fair, honest, and legal? Un- 
doubtedly such is the law; and it is upon this 
ground that we ask the introduction of the tes- 
timony of General Sherman. 

Mr. Manager BUTLER. Mr. President, 
Senators, I was quite willing to put this case 
to the judgment of both lawyers and laymen 
of the Senate without a word of argument; 
and I only speak now to ‘‘the lawyers,’ be- 
cause the learned counsel for the President 
emphasizes that word as though he expected 
some peculiar advantage from speaking to the 
lawyers of the Senate. All the rules of evi- 
dence are founded upon the good sense of man- 
kind, as experience in the courts of law has 
shown what is most likely or unlikely to elicit 
truth, and they address themselves just as well 
to the layman as they dotothe lawyer. There 


| is no gentleman in the Senate, nay, there is no 
| gentleman anywhere, that cannot understand 


this question of evidence; and if the piain 
rules of fair judgment and fair examination 
are applied to it, as | doubt not they will be, 
there can be no difficulty in the matter. 

I agree that I labor, not under any weight 
of the argument that has just been put for- 
ward against me, but labor under the weight 


| of the opinion of the presiding officer, who, 
|| deciding without argument, has told the Sen- 
rations during that time to dissipate this idea | 


ate that in his opinion this came within the 


| previous ruling, which I suppose to be the rul- 
| ing of yesterday. 


If it did [ should not for a 
moment have troubled the Senate, because I 
have long since learned, however they may be 
against me, to bow to the decisions of the tri- 


| bunal before which I am. 


But this is entirely another and a different 
case. In order to understand it let us see 
what is the exact question. The exact question 
is ‘*In that interview,’’ to wit, on the 14th of 
January, ‘‘ what conversations took place be- 
tween the President and you in regard to the 
removal of Mr. Stanton?’’ ** What conversa- 
it does not ask for acts now; pray, gen- | 
tlemen, keep the distinction. ‘* What conver- 
sation took place between you ?”’ isthe question, 
and upon that the Senate will vote. 

Now, how is this attempted to be supported? 
I agree that the first part of the argument 


| made by the learned Attorney General was the 


very best one he ever made in his life, because 


| it consisted mostly in reading what I had said. 


{[Laughter.] He put the question, and I have 
aright to say so, I trust, without any immodesty, 
because he adopted all I said as his own, which 
is one of the highest compliments I ever bad 
paid to me. I thought it was a good argu- 
ment, Senators, when | made it to you; I hoped 
it would convince you that it was right; but it 
failed. If it can be any better now in the 
mouth of the Attorney General I desire to 
see the result. I was arguing about putting 
in the President's act in «eppointing Mr. 
Cooper. I tried in every way | could to get 
it before you; I tried to show you that you | 
ought to permit me to do so; but by an almost 
solid vote you said I should not. I said, ‘‘I | 
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can prove the intent.’’ My argument failed 
to convince you. Will it do any better when 
read by the musical voice of my friend from 
Ohio? I think not. Of course you will allow 
me to have so much self-gratulation us still to 
say that | think it ought to have convinced 
you. I only bow to the fuct that it did not. 
But the point was there that | was attempt- 
ing to prove, not a declaration of Mr. John- 


' son, but his act in putting in Cooper; here 


they ask for conversations. We failed; the 
Senate decided that we could not putin any act 
except such as was charged in the articles. 
We do not charge in the articles an attempt to 


| bribe, or use as a tool, the gentleman who is 


on the stand, for whom we ail have so high a 
respect. I do not think that we have that ap- 
preciation of him. Whatever appreciation the 
President mighthave, we never had that. What 
do we charge? We charge that he used the 
man whom we saw on the stand here before as 
atool, and judge yeon your consciences whether 
he is not on his appearance here a fit instrau- 
ment. Judge ye! Judgeye! You haveseen 
him—a weak, vacillating, vain old man, just 
fit to be pampered by a little pride to do things 
which no man and no patriot would dare do. 
Why, let me call your attention for a moment 
to him. On this stand here yesterday he was 


| going on to say that his conversation was play- 
| tul to Karsner, playful to Wilkeson; but when 
| he saw that that was not so, that that did not 


put him in a dignified position, he swung back 


| to the truth and told us he meant to have force 


trary. 


to the shedding of blood. 


Mr. EVARIS. He said exactly the con- 
trary. 
Mr. Manager BUTLER. I do not under- 


stand the gentleman. 
Mr. EVARTS. He said exactly the con- 


Mr. Manager BUTLER. He said that he 


had made up his mind to use foree to the 


shedding of blood. 

Mr. EVARTS. No; to break a door; but 
when he thought of shedding blood he retracted 
his opinion. 


Mr. Manager BUTLER. And he remained 


| of that mind until the next morning. 


Mr. EVARTS. No; hedid not say that. 
Mr. Manager BUTLER. What he found at 


| the masquerade ball or elsewhere to change 


his mind he has not told us; nor ean he tell 
us when he changed his mind. Am I not right? 
But I pass from that; I am only calling the 
attention of the Senate to the distinction be- 


| tween the two. 


| we have to prove the scienter.”’ 


Now, then, how is this attempted to be sup- 
ported? The learned gentleman from Ohio 
says what? Hesays ‘*ina counterfeiter’scase 
Yes, true ; 
and how? By showing the passage of other 
counterfeit bills? Yes ; but, gentlemen, did you 
ever hear, ina ease of counterfeiting, the coun- 
terfeiter prove that he did not know the bill 


| was bad by proving that at some other time he 


passed a good bill? Is not that the proposi- 
tion? We try the counterfeit bill, which we 
have nailed to the counter, of the 21st of Feb- 
ruary; and, in order to prove that he did not 


| issue it, he wants to show that he passed a good 


bill on the 14th of January. It does not take 
a lawyer to understand that. ‘That is the 
proposition. 

We prove that a counterfeiter passed a bad 
bill: 1 am following the illustration of my 
learned opponent. Having proved that he 
passed a bad bill, what is the evidence he pro- 
poses? That at some other time he told some- 
body else, a good man, that he would not pass 
bad money, to give it the strongest form; and 
you are asked to vote it on that reason. I 
take the illustration. Is there any aathority 
brought for that? No. 


What is the next ground? The next is that 


| it is in order to show Andrew Jolinson’s good 


| character. 


If they will put that in testimony 
I will open the door widely. We shall have 
no objection whenever they offer that. 1 will 


take all that is sid of him by all good and 


| 


i 


loyal men, whether for probity, patriotism, or 
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any other matter that they choose to put in 
issue. But how dothey propose to prove good 
character? By showing what he said to a gen- 
tleman. Did you ever hear of good character, 
lawyers of the Senate; laymen of the Senate, 
did you ever hear a good character proved in 
that way? A man’s character isinissue. Does 
he call up one of his neighbors and ask what 
the man told him about his character? No; 
the general speech of people in the commu- 
nity, what was publicly known and said of 
him, is the point, and upon that went Hardy’s 
case. 

Now, then, lawyers of the Senate, I have 
never seen before cited in the course of an 
argument on the law the speeches of counsel. 
I thought it was not within the common usage 
of the protession. Am I not right, lawyers 
of the Senate; and yet page after page of 
the argument of Mr. Erskine, who was going 
forward in every way that he could to save the 
life of his client, has been cited here to the 


Senate to govern them as a precedent. A |) 
Li } 


more unprofessional act I never knew. 

Mr. STANBERY. Mr. Chief Justice, I 
must ask the gentleman to cease these state- 
ments of “unprofessional”? matter. I read 
——1| wish the gentleman to attend to what I say 
now—lI read onJy so much of the argument of 


lirskine as showed the application of the cases || 


which I read from Erskine’s speech. That 
was all. 

Mr. Manager BUTLER. I attended with 
care to what was said; I had the book in my 
hand and followed the gentleman; the argu- 
ment of the counsel only was read; and now, 


to show the application of that particular case, 


let me ask what the question there was. The | 


question was, what were the public declara- 
tions of Mr. Hardy? He was accused of 
having made a speech and made a series of 
speeches which were held to be treasonable. 
Then the question was, what was his charac- 
ter as a loyal man, and upon that the discus- 
sion arose from which citations have been 
made ; and when the discussion finally termi- 
nated, gentlemen of the Senate, what was the 
question? I read from page 1096 of the 
twenty-fourth volume of the State Trials : 


**Did you before the time of this convention being 
held, which is imputed to Mr. Hardy, ever hear from 
him what his objects were—whether he has at all 
mixed himself in that business ? 

*T have very often conversed with him, as I men- 
tioned before, about his plan of reform; ho always 
adhered to the Duke of Richmond’s plan, and said 
that will be the plan that will be adopted in the end. 
I disagreed with him about that, and that occasioned 
it more particularly to be marked in my memory; 
we disputed about it, and he always obstinately 
adhered to it, and stated that to be the object of the 
society, and his whole object. 

‘* Was this said in the confidence of private regard 
or in public company, where it might be said osten- 
tatiously ? 

**[ was never in publiccompany with him; he and 
another person were with me one night, and I have 
had long and frequent conversations with him upon 
the subject. 

“From all that you have seen of him, what is his 
character for sincerity and truth? 

‘**T have every reason to believe him to be a very 
sincere, simple, honest man. 

* Mr. Attorney General. If this had been stated at 
first to be the question meant to be asked, I do not 
see what possible objection I could have to it.” 


And if they will ask General Sherman or | 


anybody else what is Andrew Johnson’s char- 
acter for sincerity and truth I will not object. 
I assure you. That was the whole question 
about which the dispute arose in Hardy’s case ; 
and the Attorney General finally said “if | 
bad known that was what you are after I never 
should have objected.’’ 

What was Lord George Gordon’scase? This 
is an illustration of the difliculty of reading 
from the arguments of counsel, whether they 
are made here by me or made by Lord Erskine 
in regard to Gordon’strial. Weare on one side 
when we are arguing our cause, and weare apt 
to getour minds somewhat biased. What was 
Lord George Gordon's case? Lord George 
Gordon was accused of treason in leading amob 
of Protestants against the House of Parliament ; 
and there, in order to show his intention, there 
were allowed to be put in evidence against him 
the cries of the mob mace publicly and orally 
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as part of the res geste. To meet that, what 
was the defense? The defense was the insan- 


ity of Lord George Gordon, and upon that de- | 


fense, and upon the whole case they went ito 
the widest possible range. Let the gentlemen 


on the other side come in and prove—which is | 


the best defense they have got—that Andrew 
|| Johnson is insane, and we shall then go into 
‘all his conversations to see whether he talked 

or acted like a sane man, on which idea in that 
case the defense went into Lord George Gor- 
don’s acts and sayings, but in no other way. 

Then, what is the next thing that is said about 
this? They then go into Lord William Rus- 
sell’s case. Lord Russell’s case was one of 
those so eloquently denounced by the gentle- 
_man who opened for the President yesterday as 
one of those cases occurring under the Plan- 
tagenets and Tudors which he would not appeal 
to for authority. ‘They do drink at our fount- 
ain sometimes. 
those cases which they would lay aside yester- 
day. ‘They have come back to them to-day ; 
| but what wasthere? The whole question was, 
_what was Lord William Russell's character for 
loyalty. The question asked the witness was, 
| what was his character for loyalty, to which the 
| reply was ‘‘Good.’’ Thenhe was asked ‘‘ How 
| long have you known him?”’ and he replied ‘* I 
have known him some time.’’ Then came the 
question ‘‘ Did you ever hear him express him- 
self against the king and against the Govern- 
ment?’’ to which the answer was ‘‘ No;’’ and 
then followed the question, ‘‘ Did you ever hear 
him express himself in favor of insurrection ?”’ 
_and the answer was ‘‘No.’’ That is precisely 
/as every lawyer here has heard the question 
of character inquired into. ‘The question is 
‘What is the character of such a man for 
truth?’’ The witness says ‘‘Good.’’ That is 
not putting in hearsay. That is to get a nega- 
tive. In that case they were not asking for 
what Lord Russell said, but they were offering 
to prove that he did not say anything that was 
treasonable, not what he did say; and that was 
upon the question of his good character. 

Let me call your attention to the other point 
upon which this is pressed, and that seems to 
be the strong point of the case, because my 
| friend said as he opened it ‘‘this is very vital,’ 
| hoping, I suppose, that by possibility he might 
/in some way be able to fright you from your 
| propriety. If it is a very vital matter you will 
| pardon me for arguing it at some length. 
| Mr. STANBERY. Will the learned Man- 
'ager allow me one moment? In regard to Mr. 
| Hardy’s case, he has fallen into an error in 
| reading the question, which was not the one at 
| alll was upon. He read as to general char- 
| acter. 
| 





Mr. Manager BUTLER. To that I say I 

| have fallen into no such error. 

| Mr. STANBERY. One moment, if you 

|| please. 

| Mr. Manager BUTLER. No; I cannot 
allow you to interpolate for the purpose of 

|| stating that I did not cite correctly. 

Mr. STANBERY. One moment for a cor- 
rection. 
| Mr. Manager BUTLER. 

moment, sir. 

Mr. STANBERY. I wish to show only that 
the very question was put and answered under 
the decision of the court in that case. 

Mr. Manager BUTLER. Allow me to say 
‘| that I read the only question that was put and 
directly after it was allowed to be put 

Mr. STANBERY. I shall have to leave it 
to my associate. 

Mr. Manager BUTLER. Certainly. If you 
will turn to the case you will find it, sir. I be- 
gan with ‘‘ Mr. Daniel Stuart examined by Mr, 
Erskine,’’ and I read from there to where the 
| attorney general said, ‘‘ If this had been stated 
_ at first to be the question meant to be asked, I 
do not see what possible objection I could have 
| to it.’’ LIread from where the court decided 
| down to where the question was put and an- 
|| swered, and to what the attorney general said 
| 


I cannot spare a 








about it. Therefore I made no mistake. Iam 
|, not in the habit of reading a portion and leav- 





They have got back now to | 











| 


ing out a portion of & man’s speech, and {} 
commenting upon it. 

Now, Senators, what is the other point « o.. 
it is the only one I feel any trouble abou. 
That is that some gentlemen may thir 
this question comes within the decision os 

esterday. Yesterday we objected to ¢), 

resident’s declaration after we said {h, 
conspiracy had culminated. It was lain. 
that they had a right to put in what he gq: 
when Thomas reported back to him, and the 
Senate decided that it should be put in ; },,, 
now they propose to go a month prior to th: 
time and they propose to go over a space of 
time where we offered evidence to prove the 
President’s bad intent, and the Senate of the 
United States ruled it out. Iallade to Cooper's 
case. We offered to prove that in Decembho, 
he put Cooper in, and what Cooper was doing 
in order to show the President’s bad intent. 
and the Senate of the United States, upon the 
offer of the Representatives of the people of 
the United States, ruled that out; and now the 
gentlemen propose to go on and show yw! 
the President said to General Sherman. 

One argument which I used to appeal to 
prejudice is that I stated that the Presidep: 
was seeking for tools. I said so; but, at the 
same time, I said that he never found one jy 
General Sherman. What | mean to say, and 
what will appear to you and the country, js 
that he was seeking for somebody by whom he 
might get Mr. Stanton out; some gentlemay 
of the Army. [First he tried Grant; then he 
wanted to get General Sherman in, so that 
when General Sherman, not wanting the cares 
of office upon him for a moment, ready to get 
rid of them at any time, should resign and 
leave, so as to get rid of it, as he doubtless 
would, he could then put in somebody else. 
He went along; he began with Grant, and he 
went down through Grant and down throug) 
Sherman and George H. Thomas, and down, 
down, until he struck Lorenzo Thomas, and 
then he found the man who could be put in. 
Now, the gentlemen propose to offer to prov: 
that he did not find a tool in General Sher. 
man, in order to satisfy the Senate that h 
did not find one in Thomas! Do these two 
things hold together? Does one belong to the 
other? Because he did not find a tool, a 
proper man to be made an ad interim Secre 
tary, and to sitin his Cabinet as an ad inte: 
rim Secretary, in General Sherman, does that 
prove that therefore he did not find a proper 
man in Thomas? 

But, then, look at the vehicle of proof. What 
is the vehicle of proof? They do not propose 
to prove it by hisacts. When they are offered 
I shall be willing to let them goin. Let them 
offer any act of the President about that time, 
either prior or since, and I shall not. object, 
although the Senate ruled out an actin Cooper s 
case. But how do they propose to prove it: 
‘‘ What conversations took place between the 
President and you?’’ I agree, gentlemen 0! 
the Senate—I repeat it even after the crit 
cisms that have been made—that you are a law 
unto yourselves. You have a right to receive 
or reject any testimony. All the common law 
can do for you is, that being the accumulation 
of the experience of thousands of years of triai, 
it may afford some guide to you; but you cau 
override it. You have no right, however, 
override the principles of justice and equity, 
and to allow the case of the people of the Uni 
ted States to be prejudiced by the convers® 
tions of the criminal they present at your bar, 
made in his own defense before the acts done, 
which the people complain of. That I may, | 
trust, without offense say ; because there 1s“ 
law that must govern us at any and all times 
and the single question is—I did not mean! 
trouble the Senate with it before, and neve! 
will again on this question of conversation 
what limit is there? If this is allowable you 
may put in his conversations with everybody ; 
you may put in his conversations with news 
paper reporters—and he is very free with those 
if we are to believe the newspapers. If he bas 
a right to converse with General Sherman about 
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this case and put that in, Ido not see why he 
jas not a right to converse with Mack, and 
john, and Joe, and J. B., and J. B. S., and 
y, R. S., and X. L. W., or whoever he may 
talk with, and put all that in. 

{ take it there is no law which makes a con- 
yersation with General Sherman any more 
competent than a conversation with any other 
man. And where are you going to stop in this 
trial? Go on thus and they will get the forty, 
the sixty, the ninety, the one hundred days— 
more than the forty they first asked, by simply 
calling everybody with whom the President has 
had conversation ; for I believe I may say with- 
out offense that he is understood to be a great 
conversationalist, and on this principle they 
may introduce proof of all that he has said to 
everybody else about that time about the case ; 
and if we may believe report, we are to have 
reporters and everybody else with whom the 
President has engaged m conversation. 

Allow me to say one thing further. Gentle- 
men of the Senate, I said in your hearing to 
the learned counsel that I did not think it right 
for him to state what he expected to prove; 
and in order to prevent his stating it I said he 
might imagine any possible conversation. I 
objected to it, because he thereby gets before 


t 


the court, before the court and jury, before the | 


court and the country, a supposition that he 
could prove thatthing. ‘That is what it is done 
for; it is an argument to the prejudice; and I 
thought it then unprofessional, and I state that 


in that very book which he held in his hand in || 
Hardy's case the attorney general of England | 


offered to read a letter found in Hardy’s pos- 
session and he began to read it. Erskine ob- 
jected, and said ** You must not read it until it 
isallowed to goin evidence.’’ Said he, ‘‘I want 
the court to understand what is in the letter. 
It cannot be read for that purpose. Argue 
from its situation, argue from where it was 
found, argue from who signed it, what its per- 
tinency or relevafcy is; but you cannot read 
the letterand put itin before the court and jury 
until after it is ruled to be in evidence.’’ ‘he 
gentlemanin his practice—I charge it upon him 
here—has seen hundreds of times a court stop 
counsel and say, ‘‘ Hand it to me; hand the 
paper up to me ; you must not read it until after 
itisruled upon.’’ I objected all that I could, 


but an aggregate body like this of course could | 
Now, what | 
He said he | 
wanted to show that the President had tried to | 


not stop him if he chose to go on. 
was said after he had argued it? 


get this officer of the Army to take the War 
Department, so that he could get Stanton out. 


That is what we charge, that he would take | 


auybody, do anything, toget Stanton out. That 
is the very thing we charge. Hewouldbeglad 
to get General Shermantoaidhim. He would 
have been glad to get General Grant. 
in him he tries General Sherman. Failing in 
him he tries Major General George H. Thomas, 
the heroof Nashville. He failing, he is willing 
then even to take Lorenzo Thomas to get Stan- 
ton out. What for? ‘The late Attorney Gen- 


eral has said the purpose was to drive Stanton | 


into the courts. ‘The President knew, or his 
counsel knew, that Stanton could not go into 
the courts to get back again. ‘here is no 
proper process. 


Let them state the process, if they can, by 


which Mr. Stanton was to be reinstated in 
office. I think they will find it as difficult to 
show to the Senate such a process as they will 
to show that where a general law applies to 


the States and Territories of the United States | 


it does not apply to the District of Columbia. 


lt will be as difficult and fully as troublesome || 


to show the one as the other. 

Now, the simple question comes back to us, 
and it is the only one on which you are to rule, 
Are the conversations of the President with 
General Sherman evidence? If the conversa- 
tions with him are evidence, is not every con- 
Versation that the President has had atany time 


with anybody evidence in this case? Where is | 


the distinetion ? 
Mr. KVARTS. Mr. Chief Justice and Sen- 
ators, some incidental questions, partly of pro- 


THE CO 


Failing | 


i this may consist of a violation of t 
la 


fessional propriety, have arisen and been dis- 
cussed at some length by the learned Manager. 
Let me read from page 165 of the record of 
this trial on the question of stating what is 
intended to be proved. 

We objected to certain testimony, and then 
this occurred : 


“Mr. Manager Butter. The object is to show the 
intent and purpose with which General Thomas went 
to the War Department on the morning of the 22d of 
February ; that he went with the intent and purpose 
of taking possession by force; that he alleged that 
intent and purpose; thatin consequence of that alle- 
gation Mr. Bur.Leren invited General Moornrap 
and went up to the War Office. The conversation 
which I expect to prove is this: after the President 


| of the United States had appointed General Thomas 


and given him directions to take the War Office, and 
after he had made a quiet visit there on the 2lst, on 
the evening of the 2lst hetold Mr. BurLeicuthatthe 


| next day he was going to take possession by force. 





Mr. BuRLEIGH said to him 
**Mr. STanBERY. No matter about that. 
ject to that testimony. 
“Mr. Manager Butter. You do not know what 
you object toif you do not hear what [ offer. 


We ob- 


Mr. Manager BUTLER. Readon: ‘ We 
| object to it,’’ and 1 stopped. 
Mr. EVARTS. I have read what I have 


read, sir. 

Mr. Manager BUTLER. 
little short. 

Mr. EVARTS. I have read what I have 
read. Now, sir, we come to the impropriety 
of my learned associate's having drawn atten- 
tion to the pertinency of what appeared in 
argument and in the citation of authorities 


But stopped a 


upon the trial of Hardy, and whether that | 


question was pertinent to this or not. Now, I 
understand the question which was there dis- 
cussed related exactly to the introduction of 
conversations between the accused and the 


witness produced to prove them, antecedent to | 


the period of the alleged treason; and it all 


|| resulted in this, on page 1096 of 24State Trials: 


I confess [ wished by in- 


what we are doing, and whom we have at that bar, 
and in that box, who are suffering by every mo- 
ment’s unnecessary delay in such a case as this. 

“ Mr. Erskine. I am sure the jury will excuseit; I 
meant to set myself right at this bar; this is a very 
public place, , } 

** Mr. Daniel Stuart examined by Mr. Erskine.” 

The question was put exactly as he pro- 
posed: 

“Did you before the time of thisconversation being 
held, which is imputed to Mr. Hardy, ever hear from 
him what his objects were—whether he has at all 
mixed himself in that business ?_ . 

“*T have very often conversed with him.”’ 

An en he goes state the conversa- 

And then he goes on to state the conver 
tions. 


Now, Mr. Chief Justice and Senators, I come | 
to the merits of this question of evidence. This | 


is a@ very peculiar case. Whenever evidence 
is sought to be made applicable to it, itis a 


crime of the narrowest dimensions and of the | 
must puny proportions; it exists for its com- | 
pletion and for its guilt, for its enormity and | 


for its claim to punishment, upon the delivery 
of a written paper by the President to General 
Thomas, to be communicated to the Secretary 
of War; and that offense, in those naked pro- 
portions, if contrary to a valid law and if done 


| with intent which makes it criminal under that 


law, the Congress in the enactment which 
makes it indictable has permitted to be pun- 
ished by a fine of six centsand no more! That 


| ig the naked dimension of the mere technical 


statutory offense, and that is included within 
the mere act of the delivery of a paper unat- 
tended by any grave public considerations of 


guilt and of consequence that should attend it 


to bringitinto judgment here. When we come 


to evidence, | say thus puny are the propor- | 


tions of the offense and thus limited the range 
to which the defendant is permitted to call 
witnesses. But when we come to the magnifi- 
cence of the accusation, as found on page 75, 
italicised by the Managers, we will see what 


| itis: 
* We define, therefore, an impeachable high crime 


or misdemeanor to be one in its nature or consequences 


| eubversive of some fundamental or essential principle of 


government or highly prejudicial to the pore interest, 
L p i e Constitution, 


of law, of an official oath, or of duty, by an act commtt- 
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| ted or omitted, or, without violating a positive law, by 
the abuse of discretionary powers from taproper mo- 
tives, or for any improper purpose.” 

Without any violation of law, an act may be 
done in abuse of discretionary authority with 
improper motives or for an improper purpose ; 
and thus the widest possible range is opened 
to this inquiry on the part of the aceusation, to 
bring within the range of guilt the President 
of the United States. But further, the claim 
is that it is a mistake, on the whole, to think 
that it is a question of guilt or of innocence, 
but, in the phrase of the learned Managers, 
‘* Is it not rather more in the nature of an in- 
quest of oflice;’’ and then, on page 77 ; 

“We suggest, therefore, that we are in the pres- 
ence of the Senate of the United States, convened 
as a constitutional tribunal, to inquire into and de 
termine whether Andrew Johnson, because of mal 
versation in office, is longer fit to retain the office o! 

| President of the United States.” 


At page 97 we come a little more definitely 
to matter bearing upon this question, and [ beg 
the attention of Senators to this: 


“Tt may be said that the President removed Mr. 
Stanton for the very purpose of testing the constitu 
tionality of this law before the courts, and the ques- 
tion is asked, Will you condemn him as for a crime 
for so doing? If this plea were a true one it ought 
not to avail: but it isa subterfuge. We shall show 
you that he has taken no step to submit the question 
to any court, although more than a year has elapsed 
since the passage of the act.” 


Then, at page 108, we are told: 


“Upon the first reading of the articles of impeach 
ment the question might have arisen in the mind of 
some Senator, Why are these acts of the President 
only presented by the House when history informs 
us that others equally dangerous to the liberties of 
the people, if not more so, and others of equal usurp- 


| ation of powers, if not greater, are passed by in 


silence? 

“To such possible inquiry we reply: that the acts 
set out in the first eight articles are but the culmi 
nation of a series of wrongs, malfeasances, and usurp- 
ations committed by the respondent, and therefore 


| need to be examined in the light of his precedent 
| “Lord Chief Justice Eyre. Youmay put the question | i 
| exactly as you propose. 
| terposing to avoid all discussion, because I consider 


and concomitant acts to grasp their scope and de- 

sign. 

And then common fame and current history 
| are referred to, and confirmed by a citation of 
| cases two hundred and forty years old from 
the British reports, to show that they are good 
ground for you to proceed upon in your ver- 
dict. Bringing, then, this to a head, the hon- 
orable Manager says: 

*“Who does not know that from the hour he began 
these his usurpations of power he everywhere «d« 
nounced Congress, the legality and constitutionality 
| of its action, and defied its legitimate powers, and, 

for that purpose, announced his intentions and car- 

ried out his purpose, as far as he was able. of remov- 
ing every true man from office who sustained the 

Congress of the United States? And it is to carry 

out this plan of action that he claims the unlimited 

ower of removal, for the illegal exercise of which 
1e stands before you this day.”’ 

These are the pretensions and these the 
| dimensions of public inculpation of the Chief 
Magistrate of this nation which are of such 
grave import. From their intent and design, 
trom their involving the public interests and 
the fundamental principles of the Government, 
they are worthy of this great tribunal’s attention, 
| and of a judgment that deposes him from his 

office and calls upon the people for a reélec- 
| tion. All the eleven articles are upon trial, 

and if this evidence be pertinent under any 
of them it is pertinent and admissible now. 

And now I should like to look first to the ques- 

tion of the point of time as bearing upon the 

admissibility of this evidence. Under the 
eleventh article the speech of the 18th of Au- 
gust, 1866, is alleged as laying the foundation 

of the illegal purposes that culminated in 1868, 
to point the criminality, that is what made the 

subject of accusation in that article. Proof, 

then, of the speeches of 1866 is made evidence 
‘under this article eleven, that imputes not 
criminality in making the speech, but in the 
action afterward pointed by the purpose of 
the speech. So, too, a telegram to Governor 
Parsons, in January, 1867, is supposed to be 
evidence as bearing upon the guilt completed 
in the year 1868. 

So, too, the interview between Wood, the 
office-seeker, and the President of the United 
| States, in September, 1866, is supposed to bear 
in evidence upon the question of intent in the 
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consummation of the crime alleged to have || President will proceed. [Afterapause.] Do || I understand it, the two questions are substar. Sond 
been completed in 1868. I apprehend, there- || the counsel for the President desire to be heard || tially the same, and are connected, aaa oy 
fore, that on the question of time this inter- || further? | remark of the attorney general applied to b “ by 
view between General Sherman and the Presi- |} Mr. CURTIS. No, Mr. Chief Justice. | as the first was but the basis, the induceme ; pu i 
dent of the United States, in the very matter || Mr. Manager WILSON. Mr. President, I | to the last. — hi 
of the public transaction of the President of || shall claim the attention of the Senate but for Mr. FESSENDEN. They were put con al 
the United States changing the head of the | a few minutes. My principal purpose is toget || seeutively? % c a 
War Department, which was actually com- || before the minds of Senators the trath in the || Mr. Manager BUTLER. Nothing betweon as 
pleted in February, 1868, is near enough to || Hardy case as it fell from the lips of the chief | One was inducement to the other, “4 oa os d 
point intent and to show honest purpose, if |) justice. when he passed upon the question || Mr. Manager WILSON. Now, what is th, 8 
these transactions, thus in evidence, are near || which had been propounded by Mr. Erskine || question which has been propounded by the aa 
enough to bear upon the same attributed | and objected to by the attorney general. The | counsel on the part of the President to Gey, po 
crimes, . | ruling 1s in these words: | eral Sherman? It is this: da 
lhere remains, then, only this consideration, ** Lord Chief Justice Eyre. Mr. Erskine, Ido not **In that interview what conversation took plae om 
whether it is open to the imputation that it is || know whether you can be content to acquiescein the || between the President and you in regard to the ao that 
a mere proof of declarations of the President | 9PMhion Sake ae ee | PRE AS Ei PERE 5” 08 
concerning what his motives and objects were oo is so clear as that all declarationswhich apply to | | Now, I contend tbat that calls for just such re 
in reference to his subsequent act in the re- || facts, and even apply to the particular case that is || declarations on the part of the Presiden: os al 
moval of Stanton. It certainly is not limited ae ee ae ek See make ® pertot | fall within the rule laid down by the chief the 
to that force or effect. Whenever evidence || are not evidence for him, heannes Ppa tl ate | justice in the Hardy case, and, therefore, mus: beli 
of that mere character is offered that question | upon which declarations are evidence is,thatno man || be excluded. If this conversation can be a. wou 
will urise to be disposed of ; but as a part of || would -soneae cnrtbing agpingt sinew: arnises, it | mitted, where are we to stop? Who may » t al 
the public action avd conduct of the President | or in the view to any difliculty, would make deela- || be put upon the witness-stand and asked for that 
ot the Uuited States in relerence to this very || rations for himself. Those declarations, if offered as || conversations had between him and the Pres;. end 
office, and his duty and parpose in dealing | Svionee,, mould: be offered. therstorg, wren n° || dent, and at any time since the Presidente [Mm 
with it, and on the very point, too, as to |} general rule. But if the question be—as I really tered upon the duties of the presidential office, per 
whether that object was to fill it by unwar- || think it is in this case, which is my reason now for || to show the general intent and drift of his mind plac 
rantable characters tending to @ perversion or || Se ee LL oe aed || and conduct during the whole period of his ide 
be trayal of the public trust, we propose to || touching a reform of Parliament, I believe we all || Official existence? And if this be competent She 
show his consultations with the Lieutenant || think that opinion may very well be learned and || and may be introduced, may it not be followed as | 
General of the armies of the United States to || oot baggy Payer) So pmanaan which he has held at || by an attempt here to introduce conversations dow 
induce him to take the place. | "Mr. Erskine. Just so, that ismy question; only || occurring between the President, his Cabinet, he ¢ 
On the other question of whether his efforts || that I may not get into another debate, I beg your || and General Grant, by way of inducing this he { 
are to create by violence a civil war or blood- | epnene wie peer see _— wetne: a. + were denis | Senate, under pretense of merely defending take 
shed, or even a breach of the peace, in the re- |} anticipated a misapprehension of what I am now | the respondent. to try a question of veracity as h 
moval of the Secretary of War, we show that || stating, by saying that if the declaration was meant || between the General of the Army and the and 
in this same consultation it was his desire that ko apes ton Gasvowal of She parties opsage male || President of the United States? ‘The inter. witl 
the Lieutenant General should take the place ceived: as, for instance, if he had said to some friend view out of which that question sprung oc- and 
in order that by that means the opportunity || of his, W wong planned this convention 1 oe not || curred about the same time that this one did; pro] 
might be given to decide the differences be- | eUccececnan tan paliee bo casteas ise hn Nope | and I suppose the next offer will be to put in Inn 
tween the kixecutive and Congress as to the || this convention, the Duke of Richmond’s plan of || the conversation between the President, his in € 
constitutional powers of the former by the |; reform—that would fall within the rulo I first laid || several Secretaries, Cabinet officers, and the eml 
courts of law. If the conduct of the Presi- | een, tisk nome pe apeneies. Se wae at || General of the Army, in order that the pre- Sen 
deut Tr relation to matters that are made the || law will allow a contrary declaration to have been | ponderance of testimony (considered numeri: no ( 
subject of inculpation, and of inculpation || given in evidence. Now, if you take it so, I believe || cally, at least,) submitted here in this trial may be ¢ 
through motives attributed through designs || ‘ere is no difliculty, weigh down the General of the Army, he being rule 
supposed to be proved, cannot be made the And upon that ruling the question was || no party concerned in this proceeding. Such erin 
subject of evidence, if his public action, if his | changed as read by my associate Manager, and |; an offer may meet us at the next step, because ther 
public conduct, if the efforts and the means || correctly read by him, and all that followed || jt was a conversation which transpired about mak 
that he used in the selection of agents are | this ruling of the chief justice and the sub- || that time. he \ 
not to be received to rebut the intentions or || sequent discussion was read by my associate || Mr. Manager BUTLER. Only the day be case 
presumptions that are sought to be raised | Manager. The lord chief justice further said: || fore, i I 
against him, well, indeed, was my learned asso- ||“ You may put the question exactly as you pro- | Mr. Manager WILSON. Yes; only the day by} 
ciate justified in saying that this isa vital ques- || Pose.” | before. We certainly must insist upon the let 
tion. Vital in the interests of justice, Imean, || ‘That is after discussion had occurred subse- || well known and long established rule of evi- due 
rather than vital to any important considera- || quent to the ruling of the chief justice to 1 dence being applied to this particular objec: den 
tions of the cause. Vital undoubtedly on the | which I have referred, and in which a change |! tion, for the purpose of ending now and for tim 
merest prineiples of common justice, that 1 in the character of the original question was || ever, so far as this case is concerned, these T 
when the Chief Magistrate of the nation is || disclosed. || attempts to put in evidence the declarations of Jus! 
brought under inculpation from a series of | “I confess I wished by interposing to avoid all || the President, made, it may be, for the purpose tion 
charges of this complexion and of this com- | dsyuston, because I sonsitor what wears doing. | of meeting an impeachment by such weapons JM vo 
prehension, and whea the motives are assigned, | are oiierien by were moment’s unnecessary delay || of defense. brie 
when the presumptions and innuendoes are || in such a cause as this. : ; | It is offered to be proved now, as the coun: tion 
alieged which | have treated of, that he shall ‘Mr. Erakine. sone eS ‘I |! sel inform us, that the President told General bet 
not be permitted, in the presence of this great | sane aa CON ERIN ENS OS MNS 1S & NOVY |! Sherman that he desired him to accept an ap- afte 
‘ ——— artuing upon his case and doing justice Then follows the question— | ointment of Secretary for the Departinent ot writ 
. to him as an individual, but more, sitting in || esd Rinesnesnetienh sda: Dette. j Var to the end that Mr. Stanton might be adm 
: this case and doing justice In respect to his | “ Did you before the time of this convention being | driven to the courts of law for the purpose ¢! toa 
i oflice of President of the United States, doing | held, which is imputed to Mr. Hardy, ever hear from || testing his title to that office; and, inasmuc) mat 
justice to the great public questions proposed | ae yee ret = he has at all as the counsel have referred to the opening She 
to be affected by your judgment—whether the | “J have very often conversed with him, as I men- || argument of my associate Manager, and seem rem 
chosen head of the nation shall be deposed | tioned before, about his plan of reform; he always || to delight in reading therefrom, let me read a tion 
from authority by the action of this court com- | 2hered to the Duke of Richmond's plan. | brief paragraph or two from that opening 4) inte 
posed of a brauch of the Congress, and the | And which declaration || plying to this pretended purpose of the Pres! mor 
people resorted to again through the mode of | Mr. FESSENDEN, Is that the answer? || dent of driving the Secretary of War to te that 
election for a new Chief Magistrate. I appre- |! Mr. Manager \V ILSON. Phat is the answer. || eourts to test his title. On that occasion the trar 
hend that this learned court of lawyers and lay- |) And which declaration came within the excep- || Manager said: ana 
men will not permit this ‘fast and loose’’ | tion to the rule laid down by the chief justice. || “The President knew, or ought to have known. afte 
game of limited crime tor purposes of proof || he final question was then put: | his official adviser, Who now appears as his couse! the 
and unlimited crime for purposes of accusation, | “From all that you have seen of him, what is his | could and did tell him, doubtless, a he alone, XY 
that they will not permit this enlargement and || OOF tence nceaee tedines —— a, ee a suaiwe thie question kin 
Seen phrases sometimes replaced by a } sincere, simple, honest man.” i| ofthe validity of the jaw. | ; ico. waa without = 

re de , Si i ah : . ~ Mr.8 ected from office, was Ls 
, mage aud ahorter Saxon deseripion, "To which the attomney general said: | emuetitns Mascot ame ass: ep 
ere s . | “If this had been stated at first to the question || law to be that an ejected officer cannot reins” ; 
three o'clock.) I move that the Senate take a | meant to be asked I do not see what possible objec- | himself either by quo warranto, mandamus, or oh<t T 
recess fur fifteen minutes, || tion I could have to it.” uppropriate remedy in the courts.” Qn 
Che motion was agreed to; and the Chief || Mr. FESSENDEN. Does not that remark |} Thecounsel refrain from noticing this answ°' plac 
Justice resumed the chair at five minutes to | apply to both questions ? to the President’s assertion so often made that e1 
three o'clock. || Mr. Manager WILSON. That remark ap- || he was only endeavoring to manufacture a law: T 
The CHLEF JUSTICE. Senatorswill please || plies to the last question. The remark was || suit and get a case into the courts ; and I am le tion 
to give their attention. The counsel for the || made after the last question-was put; but, as || to believe thet the purpose was not the harm and 
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jess one of getting the Lieutenant General of 
+he Army into the pesition of Secretary of War, 
iy way of enabling the respondent to secure a 


-idicial decision of the contested question to | 
which the President and Secretary Stanton | 
were parties, but for the purpose of getting | 
possession, as we have charged, of that Depart- | 


ment for his, the respondent's, own purposes, 
and putting Mr. Stanton in A position where 
he could not get into court and secure a judg- 
ment upon his title to that oflice—not, I beg 
counsel to remember, not that we charge that 








will, as your names are called, answer yea; 
those of the contrary, nay. 
Che question being taken by yeas and nays, 
resulted—yeas 23, nays 28; as follows : 
YEAS—Messrs. Anthony, Bayard, Buckalew, Cole, 
Davis, Dixon, Doolittle, Fessenden, Fowler, Grimes, 
Hendricks, Johnson, McCreery, Morgan, Norton, 
Patterson of Tennessee, Ross, Sprague, Sumner, 
Trumbull, Van Winkle, Vickers, and Willey—23. 
_. NAYS—Messrs. Oameron, Cattell, Chandler, Conk- 
ling, Conness, Corbett, Cragin, Drake, Edmunds, 


| Ferry, Frelinghuysen, Harlan, Henderson, Howard, 


the President believed or expected that he || 


could make a tool of General Sherman; but 


that he might oust Mr. Stanton from the actual || 


possession of his office by getting General Sher- | 
man to accept it, and thus putting Stanton ina | 


‘sition where he could not have his claim to 


the office tested; and further expecting and | 


believing, doubtless, that General Sherman 
would not long desire to occupy the position ; 
and when he mightask to be relieved from the 
thankless position, to escape from the never- 


ending political contests of this city, then the | 
Adjutant General of the Army, or some other | 


person equally pliant, could be put into the 
place vacated by General Sherman. The Pres- 
ident did not succeed in that effort. General 
Sherman declined the position tendered, and, 


as has been said, the respondent wandered on || 


’ 
he came to Adjutant General Thomas. 


take this work, who was willing to use force, 
as he declared, to get possession of that office, 
and obey the orders of the President; and now, 


with that proof of the President's criminal acts || 


and intents in and before the Senate, it is 
proposed by his counsel to make apparent his 
innocence and effectuate his defense by giving 
in evidence his own declarations at a time not 
embraced in any of the former rulings of the 
Senate. Ifa case can be defended in this way, 
no civil officer of the United States can ever 
be convicted on impeachment ; and if the same 
rule should apply in the courts of justice, no 
criminal will ever be convicted for any offense 
therein. If the officer or the criminal may 
case and work his acquittal. 

Ido not desire longer to detain the Senate 
by prolonging this discussion. I am willing to 
let this objection rest upon the authority pro- 
duced by the learned counsel for the Presi- 
dent, for under it, and by force of it, the tes- 
timony now offered must be excluded. 

The CHIEF JUSTICE. Senators, the Chief 
Justice has expressed the opinion that the ques- 
tion now proposed is admissible within the 
vote of the Senate of yesterday. He will state 
briefly the grounds of that opinion. The ques- 
tion yesterday had reference to a conversation 
between the President and General Thomas 
after the note addressed to Mr. Stanton was 
written and delivered, and the Senate held it 
admissible. The question to-day has reference 
to a conversation relating to the same subject- 
matter, between the President and General 
Sherman, which occurred before the note of 
removal was written and delivered. Both ques- 
tions were asked for the purpose of proving the 


intent of the President in the attempt to re- || 


move Mr. Stanton. The Chief Justice thinks 
that proof of a conversation shortly before a 
transaction is better evidence of the intent of 
an actorin it than proof ofa conversation shortly 
alter the transaction. 
the roll. 

Mr. DRAKE. Will the Chief Justice be so 
kind as to state the question submitted to the 
Senate and about to be voted on? 

The CHIEF JUSTICE. The Secretary will 
read the question. 

The Secretary read as follows: 


Question. In thatinterview what conversation took 
place between the President and you in regard to 
the removal of Mr. Stanton ? 


_ The CHIEF JUSTICE. Upon this ques- 
tion the yeas and nays have been demanded, 
and have been ordered. Senators, you who 


down with his offer of place and power until | 
Then | 
he found the person who was willing to under- || 


The Secretary will call | 


Morrill of Maine, Morrill of Vermont, Morton, Nye, 
Patterson of New Hampshire, Pomeroy, Ramsey, 
Sherman, Stewart, Thayer, Tipton, Williams, Wil- 
son, and Yates—28, 

NOT VOTING—Messrs. 
W ade—3. 

So the question was ruled to be inadmissible. 

Mr. STANBERY, (to the witness.) Gen- 
eral Sherman, in any of the conversations of 
the President while you were here, what was 
said about the department of the Atlantic ? 

Mr. Manager BUTLER. Stay a moment. 
I submit that that falls within the ruling just 
made. They cannot put in these declarations. 

The CHIEF JUSTICE. The counsel will 
reduce his question to writing. 

Mr. STANBERY. I will vary the question. 

The question was reduced to writing and sent 


Ilowe, Saulsbury, and 


| to the desk. 


The CHIEF JUSTICE. 
read the question: 

The Secretary read it, as follows: 

What do you know about the creation of the de- 
partment of the Atlantic ? 


Mr. Manager BUTLER. Wehave noobjec- 
tion to what General Sherman knows about the 
creation of the department of the Atlantic, 
provided he speaks of knowledge and not from 
the declarations of the President. 
papers, his own knowledge, if he has any, if 
it does not come from declarations, we do not 
object to. Although we do not see how this is 


in issue, if the presiding officer will instruct the || 


witness, as in the other case, to separate knowl- 
edge from hearsay, we shall make no objection. 


All orders, | 


The Secretary will 
|| Mr. Manager Burien. } 
} prove an act, nota declaration. 
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are of opinion that the question is admssible | 


a 


The CHIEF JUSTICE. The Secretary 





| will read the question. 


' 


| question altogether; but, if it 


The Secretary read it, as follows: 


What do you know about the creation of the de- 
partment of the Atlantic? 


Mr. Manager BUTLER. I suppose a de- 
partment can only be created by an order. 

The CHIEF JUSTICE. Does the honor- 
able Manager object to the question as put? 

Mr. Manager BUTLER. { object to the 
is to be put at 


| all, | want it expressly, carefully guarded, not 


to put in any declarations or any information 


learned from the President. 


| in the 


The CHIEF JUSTICE. The Chief Jus- 
tice will submit the question to the Senate, 
whether the question shall be put. 

The question being put, it was determined 
negative. So the Senate ruled the 


| question was inadmissible. 


Mr. STANBERY, (to the witness.) I will 
ask you this question, General Sherman: did 
the President make any application to you 
respecting the acceptance of the duties of Sec- 
retary of War ad interim? Did he make a 
proposition to you—nota declaration—but did 
he make an offer to you? 

Mr. Manager BUTLER. 
question in writing? 


Mr. STANBERY. 


Ilave you the 


Yes, sir, [handing it to 
Now, we propose to 


Mr. Manager BUTLER. I am instructed, 
Mr. President, to object to this, because an 
application cannot be made without being either 
in writing or in conversation, and then either 


| would be the written or oral declaration of the 


I have no doubt the general knows the dis- | 


tinction himself. I desire to ask do these gen- 


t |tlemen ask for the President’s declarations 
make his own defense by his own declarations, || 
he will always have one which will meet his | 


under this? 
The CHIEF JUSTICE. Dothe counsel for 
the President ask for the President’s declara- 


| tions? 

|| Mr. STANBERY. I may misunderstand the 
honorable Managers, but I understood them to | 
| claim that the President created the depart- 


ment of the Atlantic as a part of his unlawful 
| intent by military force to oust Congress, or 
something of that kind. Do I understand the 
| gentleman to abandon all claim in regard to 
the department of the Atlantic? 








Mr. Manager BUTLER. 
stand, Mr. President. When I am I will an- 
swer questions to the best of myability. The 
presiding officer asked the learned counsel a 
question. If the presiding officer does not 
want an answer, that is another matter. The 


| undertakes to quiz me. 

The CHIEF JUSTICE. The counsel for 
the President will be good enough to state 
whether in this question they include state- 
ments made by the President. 

Mr. STANBERY. Not merely that; what 
we expect to prove is in what manner the de- 
partment of the Atlantic was created; who 
defined the bounds of the department of the 
Atlantic ; what was the purpose for which the 
department was arranged. 

The CHIEF JUSTICE. Is this conversa- 
| tion subsequent to the time of the removal or 
| attempted removal ? 

Mr. STANBERY. I do not know whether 
| it was subsequent. It was about the time 
| Mr. EVARTS. Prior. 
| Mr. STANBERY. Prior to the time, I 
| believe. 


| The CHIEF JUSTICE. The Chief Justice 





will submit the question to the Senate. 
Mr. Manager BUTLER. I do not see that 


there is any question. f stated—— 


I am not on the | 


ss put was, do you ask for the Presi- | 
ent’s declarations, and thereupon the counsel | 


| do or what he haddone. 


President, and it is entirely immaterial to this 
issue. 

Mr. EVARTS. Mr. Chief Justice and Sen- 
ators, the ground, as we understand it, upon 
which the offer, in the form and to the extent 
in which our question which was overruled 
sought to put it, was overruled, was because it 
proposed to put in evidence declarations of the 
President as if statements of what he was to 
We offer this present 
evidence as executive action of the President 


| at the time and in the direct form of a proposed 


devolution of office then presently upon Gen- 
eral Sherman. 

Mr. Manager BUTLER. Tothat we simply 
say this is not the way to prove executive 
action. Anything done by the Executive we 
do not object to. Applications made in a 
closet cannot be put in, whether in the form 
of declarations or otherwise. 

Mr. STANBERY. Of course, Mr. Chief 
Justice and Senators, if we offer to prove the 
actual appointment of General Sherman to be 
Secretary of War ad interim, we must produce 
the paper, the executive order. ‘That is not 
what we are about to offer now, for the proffer 
was not accepted. What we offer now is, not 
a declaration, but an act; a thing proposed by 
the President to General Sherman, uncon- 
nected, if you please, with any declaration of 
any intention. Let the act speak for itself. 

Mr. Manager BUTLER. Verbal or written? 

Mr. STANBERY. Verbal. Would it have 


| been any better if it had been in writing by a 


note? Is it a question under the statute of 
frauds that you must have it in writing, a thing 
that can only be made in writing, and is not 
good when made by parol? What we are upon 
now we have not discussed at all. It isanact; 
a thing proposed ; an office tendered toa party, 


| unaccompanied by any declaration at all. 


| tions atall. 


‘‘ General Sherman, will you take the position 
of Secretary of War ad interim?’ Is not 
that an act? Is that a declaration merely of 
intention? Is not that the offer of the office? 
We claim that it is; and we say, therefore, it 
does not come within the question of declara- 
He is not declaring anything abou 
it: he is not saying what his intention is ; but 
he is doinganact. ‘** Will you take this office, 
General? I offer it to yon.’’ That is the 

uestion. Let us have that act in, and then 


| let it speak for itself, whether it makes for us 


or makes against ns. 


s 
% 
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Mr. Manager BUTLER. I propose only to 


claim my right to close the discussion just to - 
Cail ti attention of the Senate to this. Sup- 
pose he did offer it, what does that prove? 
Suppose he did not offer it, what does that 
prove? If you mean to deal fairly with the 
Senate, and not get in a conversation under 
the guise of putting in an act, what does it 


prove? It would rather prove in our favor 
that he was trying to get General Sherman to 
take this office in order to get out Stanton, 
And if it was the mere act I should not object 
perhaps. The difficulty is, while it is not 
within the statute of frauds, I think it is within 
everything but the statute, I think it is an 
attempt under the guise of an act to get ina 
conversation, 

The CHIEF JUSTICE, 
read the question. 

The Secretary read as follows: 

Did the President make any application to you 
respecting your acceptance of the dutics of Secretary 
of War ad interim? 


The CHIEF JUSTICE. The Chief Justice 
will put the question to the Senate. 

The question being put was determined in 
the affirmative. So the Senate decided the 
question to be admissible. 

By Mr. STanBery. 

Question. Answer the question, if you please, 
General Sherman ? 

‘The Witness, (to the Secretary. ) 
read it again, sir? 

The Secretary read the question, as follows: 

Did the President make any application to you 
respecting your acceptance of the duties of Secretary 
ot War ad interim ? 

Answer. The President tendered me the office 
of Seeretary of War ad interim on two occa- 
sions; the first was on the afternoon of Janu- 
ary 25 and the second on Thursday, the 30th 
of January. 

Question. 
was he? 

Answer. Mr. Stanton was then in office as 
now, 

(Juestion. Was any one else present? 

Ansuer. I think not, sir. Mr. Moore may 
have been called in to show some papers, but 
1 think was not present when the President | 
made me this ie To both of them—shall 
I go on? 

Mr. STANBERY. There is no objection. 

Answer. To both of them I replied in writ- 
ing. My answer to the first is dated on the 
27th of January; my answer to the second is 
dated on the 31st of January. 

Question. Did you receive any communica- 
tion in writing from the President on that 


subject? 
Answer. I did not. 

Question. What was the date of your first 
letter? 

Answer. The 27th. 

Question. Is that the letter to the President 
or to General Grant? 

Answer. According to my notes, the letter 
to the President; and I think my notes are 
correct, for I took them from my record-book 
this morning. The second letter I know to be 
dated the 31st, also taken from the same rec- 
ord-book. 

Question. Now, referring to the time when 
the offer was first made to you by the Presi- 
dent, did anything further take place between 
you in reference to that matter. Besides the 
tender by him and the acceptance or non- 
acceptance by you, what took place concomi- 
tant with that act ? 

Mr. Manager BUTLER. I 
mean to except the answer? 

Mr. STANBERY. I ask in reference to 
that very thing as concomitant with the act. 

Mr, Manager BUTLER. We object, for the | 
very plain reason that this is now getting in the | 
conversations again. 

Mr. STANBERY. You have got the act. 

Mr. Manager BUTLER. Ah, yes, Senators ; 

I call your attention to the manner in which | 
this case is tried. I warned you that if you | 


The Secretary will 


Will you 


Mr. Stanton was then in office, 


suppose you 


| to be proved excluded, it is this rule that the | 
spoken act isa part of the attending qualifying | 


let in the act they would attempt to get in the f 


declaration under it. That was the opening | 


SUPPLEMAN? 30 _ 


wedge. Now, they say they have got in the 
act and they are going for the declaration, to 
see if by chance they cannot ges around your 
ruling. 

Mr. EVARTS. What is your proposition 
now to the Senators ? 

Mr. Manager BUTLER. My proposition is, 
objecting to this evidence, that the evidence is 
incompetent and is based upon first getting in 
an act which proved nothing and looked to be 
immaterial, so that it was quite liberal for Sen- 
ators to vote it in, but that liberality is taken 
advantage of to endeavor to get by the ruling 
of the Senate and put in declarations which 
the Senate has ruled out. 

Mr. EVARTS., The tender of the War 
Oflice by the Chief Executive of the United 
States to a general in the position of General 
Sherman is an executive act, and as such has 
been admitted in evidence by this court. Like 
every other act thus admitted in evidence as 
an act, it is competent to attend it by whatever 
was expressed from one to the other in the 


course of that act to the termination of it. And | 


on that proposition the learned Manager shakes 
his finger of warning at the Senators of the 
United States against the malpractices of the 
counsel for the President. 


law of evidence, without which truth is shut 


out, the form and features of the fact permitted 


trait and character of the act itself. 
Mr. Manager BUFLER. To that I answer, 


| Senators, that here was an immaterial act— 


| mark, an act wholly immaterial. 
qualification that could be put in would be the | 


The only 


answer, perhaps, of General Sherman; that is 


not offered ; but the offer is to put in an incom- | 


petent conversation as explaining an immate- 
rial act. 


| of office to any man in the country, general or 


other, and then put in the fact that he made 
the offer of the oflice, and, as illustrative of 
that fact, put in everything he said about it. 
That is the proposition. I did not use the word 
‘* malpractice’ about that proposition; but it 
is 2 most remarkable proposition. He makes 
an act himself, insists upon putting it in, and 
then says, ‘I have got in the act; now you 
must let me explain it.’ He could have saved 
himself the explanation by keeping the act 
out. But that is the proposition; and I un- 
dertake—no; it is not worthy of words or as- 
severation. A criminal on trial puts in his 


act, presses itin, and then says, ‘‘I have got | 


the act in; now [ must show what I said about 
it in order to explain that act.’’ It argues 
itself. 

The CHIEF JUSTICE. 


reduce their question to writing. 


The counsel for the respondent reduced the || 


question to writing and presented it to Mr. 
Manager But er. 

Mr. Manager BUTLER, having read the 
question, passed it up to the Secretary’s desk, 
saying: I assume that it asks for conversations. 

The CHIEFJUSTICE. The Secretary will 
read the question. 

The Secretary read the question, as follows: 


At the first_interview at which the tender of the 
duties of the Secretary of War ad interim was made 
to you by the President did anything further pass 


between you and the President in reference to the | : : ‘ _ 
| whether in any of those interviews the Presi 


tender or your acceptance of it? 

Mr. Manager BUTLER. The President will 
ask the counsel whether they expect, under 
that, to put in the declarations of the Presi- 


_ dent or the conversations of the President ? 


The CHIEF JUSTICE The Chief Justice 
will submit the question to the Senate as it is 
proposed. 

Mr. DRAKE. 
the yeas and nays. 

The yeas and nays were ordered. 

Mr. ANTHONY. 

The Secretary again read the question. 


On that question I ask for 


The question being taken by yeas and nays, | 


resulted—yeas 23, nays 29; as follows: 
YEAS—Messrs, Anthony, Bayard, Buckalew, Cole, 


Now, Senators, if | 
there be anything clear, anything plain in the | 


What is the proposition put forward | 
here? It is that the Executive can make offers | 


Let the question be read. | 








Davis, Dixon, Doolittle, Fessenden, Fowler, G 
Hendricks, Johnson, McCreery, Morgan,’ No; 
Patterson of Tennessee, Ross, Sprague, Sum: re 
Trumbull, Van Winkle, Vickers, and Willey—o3 ler, 
NAYS—Messrs. Cameron, Cattell, Chandler, Con, 
ling, Conness, Corbett, Cragin, Drake, Bdinuna. 
Ferry, Frelinghuysen, Harlan, Henderson, [owa,.' 
llowe, Morrill ot Maine, Morrill of Vermont ie. 
ton, Nye, Patterson of New Hampshire, Pome, vy, 
Ramsey, Sherman, Stewart, Thayer, Tipton, Will; * aly 
Wilson, and Yates—29. ee 
NOT VOTING—Messrs. Saulsbury and Wade—9 


ri 


mes, 


So the Senate decided the question to he 
inadmissible. 

By Mr. StaANBERY: 

Question. Now, the second interview, Gen- 
eral Sherman; when did you say that was? 

Answer. The second interview, wherein he 
offered me that appointment, was on the 30th 
of January. 

Question. In that interview did he again 
make an offer to you to be Secretary of War 
ad interim ? ™ 

Answer. Very distinctly, sir. 

Question. At that interview was anything 
said in explanation of that offer? q 

Mr. Manager BINGHAM and Mr. Manager 
BUTLER. We object. 

Mr. EVARTS. ‘The same ruling, of course, 

Mr. STANBERY. I only want it to be 
ruled out, if you object to it. Let us have the 
ruling upon it. 

Mr. Manager BUTLER. I would ask the 
presiding officer whether that does not exactly 
fall within the ruling just made? : 

Mr. EVARTS. We understand that it does, 


| Mr. Burrer, and have so stated to the Chair, 


We have asked our question, and we take the 


| ruling of the court against it. 


By Mr. STANBERY: 

Question. In these conversations did the 
President state to you that his object was to 
take the question before the courts? 

Mr. Manager BINGHAM and Mr. Manager 
BUTLER. Stop a moment. We object to 
that. 

The CHIEF JUSTICE. The counsel will 
please reduce their question to writing. 

Mr. Manager BUTLER. I suppose they do 
not propose 

Mr. STANBERY. 





We have a right to 


| offer it. 


The counsel will || 


Mr. Manager BINGHAM. 


We have aright 
to object to it. 


Mr. STANBERY. That we understand 
perfectly. We may state what we propose to 
prove. 


Mr. Manager BUTLER. But then, Mr. 
President, the courts sometimes say, after 
they have ruled a question, that it is not within 
the proprieties of the trial to offer the same 
thing over and over again. It is sometimes 
done in a court for the purpose of taking a 
bill of exceptions, or a writ of error on the 
rulings. If the counsel say that that is the 
purpose here, we shall not object, because 
they ought to preserve their rights in all forms. 


| But supposing this to be the court of last 


resort; if court at all, there can be no proper 
occasion over and over for throwing themselves 
against the rulings. 

Mr. STANBERY. I do not understand that 
the ruling was upon this specific question. It 
was the general question, what was said, that 
was ruled out those times. I want to make the 
specific question now to indicate what we desire 
to prove. I now put the specific question 


' dent said what was his intention in regard to 


I have not put 


And, Mr. Presi: 


making the question at law? 
that question before. 
Mr. Manager BUTLER. 


| dent, my remarks were in reply to the distinct 


1 


admission of the counsel that the question 
came within the ruling and that he expected 
it to be ruled out, but still intended to make 
the offer. 


Mr. EVARTS. That was the previous 
question. at 

Mr. Manager BUTLER. Oh, no; this last 
one. 

Mr. EVARTS. Nos you are mistaken 
about it. Besides, Mr. Chief Justice and 
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THE CONGRESSIONAL GLOBE. 


—— Senators, although there is no review by any | Fessenden, Frelinghuysen, Grimes, Harlan, Hender- Leading questions! Undoubtedly the pre- 
rton, et of your determinations of interlocutory Meera beware: re: Tenmeg: Saran vious question was leading: but was it intend- 
ee A a aa ai ba aa iS jl of Maine, Morrill of Ve » Morton, Nor- : ; : 

ner, - of final questions, yet, as the le arned Man ton, Nye, Patterson of New Hampshire, Pomeroy, ed to be leading, intended to draw General 





org know, it is entirely competent to bring to 


tice of the court that is to pass upon the 
‘on in the final judgment the evidence 
ig supposed to be admissible, in order 


Ramsey, Sherman. Sprague, Stewart, Thayer, Tipton, 
Trumbull, Van Winkle, Willey, Williams, Wilson, 
and Yates—44. 
poe VOTING—Messrs. Saulsbury, Sumner, and 
ade—3. 


Sherman out to say something that otherwise 
would not be said? ~The learned Manager says 
Oh no, it was not intended, so fur as General 
Sherman is concerned, to bea leading question ; 











a it it may be, as it is always if properly So the question was decided to be inadmis- | but so far as the counsel is concerned the pur- 
9 ‘inated, a matter of argument, that the || sible. pose was to put it in that form that the counsel 
‘ se is to be disposed of on the ground asif || Mr. STANBERY. Mr. Chief Justice and || might have another opportunity of putting it in 
> | + were admitted ; and that we have a right to || Senators, this question undoubtedly has been || & legal form, thus insinuating that deliberately 
‘>. and not be limited to abstractions in the || overruled upon matter of formatleast. I now that question was manufactured in a leading 
b otermination of these questions. | propose to change the form of it. Ido not || form, knowing that it would be rejected on 
on. de . — weil in ri. 5 1 5 a i _o . coe ° 
.- fhe CHIEF JUSTICE. The counsel for || wantto be thrown out upon a mere technicality. || account of form, for the purpose of getting ten 
; +} e President will please reduce their question i l therefore change it. or fifteen minutes of time in order to put it in a 
ont ywriting. ] Mr. Manager BUTLER. Let me see it. proper form! 
— Mr. EVARTS. And the difference we make || Mr, STANBERY handed the question as Leading questions! Will the honorable Man- 
° between this specific question and the general | written by himto Mr. Manager BurLer. ager please to read over the record of this case 
_ iestion which has been excluded, and in re- || Mr. Manager BUTLER. Mr. Presidentand || and see hundreds of leading questions put by 
var gard to which we do not propose to trouble the | Senators, the question as presented to me is: || him again and again. We got tired of object- 
Senate further, is, that when a general conver- || _Was anything said at that conversation by the || img to them. I must be permitted to disclaim 
hi sation cannot be admitted, if the objection be || President as to any purpose of getting the question || any such intention as this. 
ng applicable, and it has been successfully made || of Mr. Stanton’s right to the office beforethe courts? || ‘This is a matter of great importance to us. 
bere, then to excludea conclusion on adefinite || Now, Mr. President and Senators, this is the || Wedeemittobeso. The interests of our client 
ar a “ef . | ° ° . e . e e 
ager point the specific question may be put. | last question precisely, without the leading || are in our hands, to defend him the best way 
t oe . . wh + riy . | — y ’ j y ° ® . © 
fhe CHIEF JUSTICE. The counsel will || part of it, I so understand. Now, then,Iun- || we can. We wish it to appear what we desire 
ee reduce their question to writing. derstand it to be a very well settled rule of || to prove and what we are anxious to prove. 
ive [he question being reduced to writing, it was || trials that where a counsel deliberately puts a || We do not want to make any more argument 
1A . : | al ‘ ° e ° ef? | ° , °° —— « . 
ee handed by the counsel for the respondent to || question leading in form, and has it passed || upon it. We submit it to the judgment of the 
\r. Manager Butier, and after inspection, || upon, he cannot afterward withdraw the lead- || Senate. We put the question as to the matter 
the handed by him to the Secretary. |, ing part and put the same question without it. || which we seek to prove, that it may appear 
actly Mr. Manager BUTLER. I object, Mr. Pres- || Sometimes this rule has been relaxed in favor || what it is that we seek to prove, to use every 
lent, to the question, both as leading in form, || of very young counsel, [laughter,] who did || effort in our power, not factiously but honor- 
hae’ itrageously so, and incompetent under the || not know what a leading question was, but not || ably, properly, not to argue again and again 
at previous rulings. || otherwise. I have seen very young men make || the same point, but simply to have the oppor- 
" 7 . 1 ,T ran % mm Y ° 1] . . . . . 7 . 
@ th fhe CHIEF JUSTICE. The Secretary will || mistakes by accident, and [I have known the |! tunity of having our questions put before the 
read the question. courts to letthem up and say, ‘‘ We will not || Senate and decided. 
4 lhe Secretary read the question as reduced || holdthe rule, if you made an accident.”’ The CHIEF JUSTICE. The Secretary will 
the writing, as follows ¥ Mr. President, I call your and the Senate’s |} read the question. 
badd In either of these conversations did the President || attention to the fact that I three times over lhe Secretary read as follows : 
t pron Sat wry epee: beg 5 my | — ——- objected to the last question as being outrage- ' Was anything said at that conversation by the 
nager might thus ge e qt ion of Mr. Stanton s rig ; ¢ sd ita < : || President as to any purpose of getting the questio 
g "; ° : : ¢ usly leading, and I did it so that there shoul residen , any purl .& & i n 
ct to the offen heres She Ragesse Course ne aa siietale % ret the oungel for ‘the Posi: of Mr. Stanton’s right to the office before the courts? 
fhe CHIEF JUSTICE. Senators, you who | ee eee ee Mr. EVARTS. We desire to alter the firs 
; ] and sisted ] Mr. WVAWILS. e desire to aiter the first 
= et hat th 4° ee dent went on and insisted not only on not || as 
1 will are of Opimion that the question just read ° ae ‘ J hrase by striking out the words “* hat con- 
Vil : J rithd _— ] he Senate || phrase by striking out the words ** at thatcon 
Mr, HOWARD I ask f he y q || Withdrawing it, but on putting the Senate to || ‘hell 5 ; ' : 
ar, sa tvi’. ask for the yeas and || ¢ . = versation,’’ and inserting ‘‘ at either of these 
nays on that question | the delay of having the yeas and nays taken. |! : cel - ‘ al . 
ey do nays on thi : . > me ye oT ve . a interviews, ’ soas to coverthe same ground as 
lhe yeas and nays were ordered. 3 ee mer pera : a neee | before. 
. . an TMTaTTAn eo ‘ i £ verhaps ught n e enforced ; ae ; nciees ste iisnain cain eit” aie s ; 
ht to lhe CHIEF JUSTICE. Senators, you who || r cae a pater lg ~ Che CHIEF JUSTICE. The question will 
eed } h tae ese . yut I ealled their attention to it. They are || - oa . 
are of opinion that the question just read is . : : a | bes dified [The Secretary will read tl 
ee 5 - le I ldes he " ; be 80 moaned, ie Secretary Wl reat 18 
. ae ble will. as ¥ ames are called. five gentlemen of the oldest men in the protes- || : a 
right admissible will, as your names are called, an- tnd, ; a : re | question as modified. 
gat wee vie. Thats of the © a eee ‘]] {| Sion, to whom this rule was well known. They cs ; A 
swer yea. 10se of the contrary opinion wil : 4 ; ’ || The Secretary read as follows: 
answer nay. The Secretary will call the roll chose to submit to the Senate a tentative ques- | ; a i ee ' 
‘stand i, ae aN : , vo i ¢ A se . ‘ re Was anything said at either of those interviews by 
2 to Mr. Manager BUTLER. Let the question aad ~ eo they es aa f ae > | the President as to any purpose of getting the ques- 
ose U he again read. again, Keeping you voting on forms of-ques- tion of Mr. Stanton’s right to the office before the 





tions until your patience is wearied out. That 
is what they may do. 

I had the honor to say to the Senate a little 
while ago that all the rules of evidence are 
founded upon good sense, and this rule is 


courts? 
The CHIEF JUSTICE put the question on 
| the admissibility of this question; and it was 
| determined in the negative. 


Mr. HENDERSON. 


My The CHIEF JUSTICE. The Secretary will 
oo read the question again. 
vithin rhe Secretary read as follows : 


same In either of these conversations did the President 
. ay to you that his object in appointing you was that 


I desire to ask a 





times he might thus get the question of Mr. Stanton’s right || founded on good sense. It would do no harm uestion of the witness, and I send it to the 
‘ing a \o the office before the Supreme Court? in the case of this witness; but the rule is founded desk in writing. 
nthe | Mr. DOOLITTLE. Mr. Chief Justice, I on this proposition : that counsel shall not puta || The CHIEF JUSTICE. The Secretary 
is the do not know that I understood the ground of || leading question to a witness, and thus instruct || will read the question proposed bythe Senator 
cause objection of the Managers. him what they want him to say, and then have || from Missouri. 
orms. Mr. Manager BUTLER. As outrageously || it overruled and withdraw it, and put thesame || The Secretary read as follows: 
f last leading and utterly incompetent and entirely || question in substance, because you could al- || iq the President, in tendering you the appoint- 
proper against the ruling of the Senate. ways instruct a witness in that way. Of course, || ment of Secretary of War ad interim, express the 
selves Che CHIEF JUSTICE. The Secretary will || that was not meant here, because I assume it | object or purpose of so doing? 

call the roll. would do no harm in any form, and the coun- Mr. Manager BINGHAM. Mr. President, 
d that The Secretary proceeded with and con- || sel would not do it; but I think the Senate | we must object to that question, as being within 
n. It cluded the calling of the roll. should hold itself not to be played with in this || the ruling already settled by the court, and 
1, that Mr. JOHNSON, (who had not voted.) I way. If you choose to sit here and have the || submit it to the Senate. It is both leading 
ke the ask for the reading of the question. I did not || yeas and nays called, I can sit here as long as || and incompetent. 
desire hear it distinctly, and that was the reason I anybody. | The CHIEF JUSTLCE. The Chief Jus- 
estion veclined to vote. Mr. STANBERY. Mr. Chief Justice, this || tice will submit the question to the Senate. 
Presi: lhe CHIEF JUSTICE. The Secretary will || is quite too serious a business that we are en- || Senators, you who are of the opinion that the 
ard to read the question. | gaged in, and the responsibility is too great, || question proposed by the Senator from Mis- 
jot put the Secretary read as follows: | the issues are too important, to descend to the || souri 


| Messrs. DOOLITTLE and THAYER called 
| for the yeas and nays; and they were ordered. 


In either of these conversations did the President 


Rony sort of controversy that would be introduced 
Presi- say to you-— 


here. The gentleman says I am an old lawyer, 


istinct Mr, JOHNSON. That will do, sir. I vote || long at the bar. I hope I never have disgraced Mr. DRAKE. | ask for the reading of the 
estion = negative, the position. I hope I am not in the habitof || question again. 
pected Mr, DAVIS, (who had first voted in the making factious opposition before any court, The Secretary again read the question pro- 
make “atmative,) Mr. Chief Justice, the question || high or low, especially not before this body, || pounded by Mr. Henpersown. 
‘leading. TI vote in the negative. which has treated us with so much courtesy. | Mr. DOOLITTLE. Mr. Chief Justice, | 
‘evious Che result was anuounced—yeas 7, nays 44; | But the learned Manager intimates here that || have risen for the purpose of moving that the 


4s follows: 








I have deliberately put a leading question, re- 


| Senate go into consultation on this important 
sorting to the low tactics of an Old Bailey 


| question ; “but, as I see that there may not be 


ris last 


» \ BAS~Messrs, Anthony, Bayard, Fowler, Mc- 


Nays -{terson of Tennessee, aoe and a | court, for the purpose of getting time and mak- || time to-night to go into consultation, | move 
staken “handler, Cole, Conkling Connees Conca, . || ing factious opposition. I scorn any such || that the court adjourn until Monday at twelve 
e and ‘vis, Dixon, Doolittle, Drake, Edmunds, Ferry, || imputation. Lo’clock. [** Not’? “No!’’] 
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The CHIEF JUSTICE. The question is || Mr. Manager BUTLER. Let us finish with || 
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The Secretary proceeded to read the Journal 
nal 








on the motion of the Senator from Wisconsin, || this witness. / of the proceedings of the Senzte sitting for th. - 

; that the Senate, sitting as a court of impeach- The CHIEF JUSTICE put the question on || trial of the impeachment on Saturday Jac. a 

¢ ment, adjourn until Monday at twelve o'clock. || the motion to adjourn, and declared that it) but was interrupted at fifteen minutes p A = 

; The motion was not agreed to. appeared to be agreed to. " twelve o'clock. : 

; Che CHIEF JUSTICE. The question re- Mr. DRAKE called for the yeas and nays; Mr. STEW ART. I move that the furthe: ~ 
curs on the admissibility of the question pro- and they were ordered. ' reading of the Journal be dispensed with, vl 
posed by the Senator from Missouri, [Mr. Mr. CONKLING, Ibegtoinguirewhether | The CHIEP JUSTICE. If there be no ) th 
Hexperson.) Senators, you who are of opin- the Managers mean to cross-examine this wit- | jection, the further reading of the Journal y po 
ion that the question is admissible and should | Mess. sieiesaiih ian on - : be dispensed with, The ¢ hair hears no obj at 
be put to the witness will, as your names are Mr. Manager BUTLER, Not at all, if we | tion. Before the counsel for the Presije,; re 
called, answer yea; those of the eontrary || can only get the other side through with him. proceed, the Chief Justice will State that on ve 
opinion will answer nay. The Secretary will Mr. CON KX LING. 1 thought they were | Saturday last the Senator from New Jersey int 
call the roll. through with him. || (Mr. Frevincuvysen ] had submitted a motion ~ 

The question being taken by yeas and nays, || Mr. Manager BUTLER. No; they willnot || for an order to remove the limit fixed py the 

: resulted—vyeas 25, nays 27: as follows: | finish with him. tule 21 as to the number who may participate nak 

f ae sie , | The CHIEF JUSTICE, The Secretary will || in the final argument of the cause. ‘That orde> ’ 

YE AS—Messrs. Anthony, Bayard, Buckalew, Da- || ll the roll is before the Sen: less objected = WO 
vis, Dixon, Doolittle, Fessenden, Fowler, Grimes, || ©! it ac ro ’ {| #838 “s ‘ ne paste vi = e wecte to. of 
Henderson, Hendricks, Johnson, McCreery, Morrill || The Secretary called the name of Mr. Ay- Mr. SUMNER. Mr. President, I send to ol 
tt malpe. Morton, Norton, Palserenn, of rapnegaes. | THONY, and he responded. || the Chair an amendment to that order to com, an: 
Winkls, Viokors, and Willey. ||. Mr. THAYER. Mr. President, I rise for || in at the end: oa 

NAYS— Messrs. Ci meron, Cattell, Chandler, Cole, || information. I desire || Provided, That the trial shall proceed without any If 
Coukime, Conness, Corbett, Cragin, Drake, Edmunds, The CHIEF JUSTICE. The roll is being further delay or postponement on this account, : M 

; Ferry, Frelinghuysen, Harlan, Howard, Howe, Mor- Med. aad eles wr d 1] on Ty raoT 7 a “ 7 

an, Morrill of Vermont, Nye, Patterson of New || Called, and no debate is in order. — | The CHIEF JUSTICE. The order which rel 

4 inmpshire, Pomeroy, Ramsey, Stewart, Thayer, Tip- || Mr. THAYER. I desire to inquire what we || js proposed by the Senator from New Jersey tri 

{ top, Williams, Wilson, and Yates—27. | are voting on? | will be read P 

: NOT VOTING—Mesasrs. Saulsbury and Wade—?2. || ae — a cme cern : * sort a . ae m ° ; : 

4 ; | The CHIEF JUSTICE. On a motion to|| The Secrerary. The order isas follows: for 
se So the question proposed by Mr. Henper- || , 1; ' 

} as decided to be inadmissible }} aajourn. Ordered, That as many of the Managers and of t thi 

4 SOE WSs CECiGed WH VC INACHUSSIDIC. Mr. THAYER. I did not hear what the | counsel for the President be permitted to speak oy on 

Mr. TRUMBULL, (at half past fouro’cloek.) || counsel for the defense said in regard — -" ~~ oe ain d the - waa 1) Ms 
I move that the Senate, sitting as a court of || The CHIEF JUSTICE. Debate is not in It is proposed to amend the order by adding the 
; impeachment, adjourn until Monday at twelve || order. The Secretary will proceed with the the following proviso: on 
: o'clock. call F Provided, That the trial shall proceed without any if 

j STEWART SUMNE ay ther delay or postponement on this account, ~ 
Ve s Mr. STEW ART, Mr. SUMNER, and Mr. lhe Secretary concluded the call of the roll, Oa eee ee ee 4 recount, the 
t PHAY ik called for the yeas and nays, and || and the result was announced—yeas- 90; nays || ne ee on gn EPSPs She be 
they were ordered ; and being taken, resulted— || 39. ag follows: amendment of the Senator from Massachy bef 
yeas 25, nays 27; as follows: , || setts. It] 

} . '| WYWEAS—Messrs. Anthony, Bayard, Buckalew, Davis, || . \ TR TITSTION ha as ? 

¥ YEAS—Messrs. Bayard, Buckalew, Cameron, Cat- || Dixon, Doolittle, Edmunds, Fowler, Grimes, Hen- || Phe CHIEF JUS ICL, The question wil fan 
i tell, Corbett, Davis, Dixon, Doolittle, Fessenden, derson, Hendricks, Howe, Johnson, MeCreery, Mor- be on the order as modifeed. pre 
us mower, ¥rolinghagem, tirimes, pgadorean, Mond- | ton, Norton, Patterson of Tennessee, Trumbull, Van Mr. Manager WILLIAMS. Mr. President. ma 
: ricks, Llowe, Johnson, MeCreery, Morton, Norton, || Winkle, and Vickers—20. 1] wi , ave. ‘Ours. ve sme a vi, 
4 Patterson of Tennessee, Ramsey, Sprague, Trumbull, | NAYS—Messrs. Cameron, Cattell, Chandler, Cole, || with your leave, and yours, gentle men of the Ant 
; Van Winkle, and Vickers—25. : || Conkling, Conness, Corbett, Cragin, Drake, Ferry, || Senate, before taking the vote on this question, Se 
on AY G— Mecsas. eee eae ea Cee, | Eesconden, #relinghayenn, Lasiap, Howard, es | and in default of any remarks in support of 1! thi 
Jonness, Cragin, rake, kdmunds, Ferry, Harlan, || Morrill of Maine, Morrill of Vermont, Nye, Pat- : ; “hae “at : ae : ied : 
Howard, Morgan, Morrill of Maine, Morrill of Ver- || terson of New Hampshire, Pomeroy, Ramsey. Ross, || motion submitte d by the honorable Manag des 
: meant, Nye, Patterson of New Hampshire, Pomeroy, || Sherman, Sprague, Stewart; Sumner, Thayer, Tip- || 0D the part of the House, I feel constrained | | 
Wilt Sherman. Stewart, Sumner, Thayer, Tipton, || ton, Willey. Williams, Wilson, and Yates—32, || ask your indulgence for a word or two, not hist 
Willen. Wiiliome, Willson. god Tetserss, Wade~2, | NOT \ OTING—Messrs. Saulsbury and Wade—2. much in the way of argument or remoustrance the 
* or Se ae a ie “ || §So the Senate refused to adjourn. || as for the purpose of inviting your attention cas 
So the Senate refused to adjourn. a 5 oe a4 eer 49: j ; .. P. 
7 wealie” desta. Mr. STANBERY. Mr. Chief Justice, I || the precedents in cases of this sort. yea 
Mr. Manager BUTLER, (to the counsel for || will state to the Managers and to the Senate || It has pleased the Senate to adopt a rule Sen 
the respondent.) Have you anything further || that under these rulings we are not now pre- | limiting the discussion upon the final argument whi 
= this witness, gentlemen? || pared to say that we have any further ques- 1 of this case to two counsel on each side; and the 
_ Mr. STANBERY. I propose to put a ques- | tions to put to General Sherman; but it is a || this I may say is in conformity with tle rule the 
tion, Ww hich I will send to the Managers. . | matter of so much importance that we desire which I believe prevails almost universally iu of J 
: rhe question was sent in writing to Mr. || to be allowed to recall General Sherman on ordinary cases in the trial of all civil actions cha’ 
Manager Burcer. se s . Monday if we deem it proper further to ex- | and in the trial of indictments in the crimina put 
Mr. Manager BUTLER. The question pro- || amine him. || courts, even though those cases may be of very fens 
posed is: Mr. Manager BUTLER. We are very de- || small magnitude, and concern the public a! did 
At either of those interviews was anything said in || sirous that the examination of this witness || large to none, or but a very trifling extent. ques 
uesie cS AES Ae oF Carenie, (otnaenern, OC Doves '| should be closed, if possible—— | am not here to contest the right of this tribu: agai 
*t posse C 5 2e, o ary? | 1 ses . - indi ; 
er, . s ote . Mr. Manager BINGHAM. Oh, no; we || nal sitting as a court, or of any other judic of t 
We object for the reason that it is leading, || have no objection. | tribunal, to impose such reasonable limiatio:s inst 
and the substance of it has been voted upon || Mr, HOWE. I move that the Senate, sitting || upon the freedom of speech as the interests «! Hou 
at least three times. hi se as a court, adjourn. || justice may require, or as may be necessary '0 was 
- i\ A Kt l ee Do you say it is leading ? The motion was agreed to; and the Senate, } facilitate its proper administration. I adm out 
_ Mr. STANBERY. I do notunderstand that sitting for the trial of the impeachment, ad- || that time is legitimate consideration ; but in the 
it is leading. Seeaal : journed until Monday next at twelve o'clock. || the text of Magna Charta, comes, | think, alter Tl 
- a a a We do not care | \| justice: ‘* we will not sell, we will not deny, we La 
much about the ** leac ing point. i will not delay right or justice.”’ hey 
Mr. EV ARTS. You do not objeet to it as Monpay, April 13, 1868. | It struek me, however, that the effect of this num 
leading ° The Chief Justice of the United Statesentered || rule was to create a condition of things which num 
Mr. Manager BUTLER. No, sir. the Senate Chamber at twelve o’clock and five | was calculated, in some degree, to embarrass that 
Phe CHIEF JUSTICE. The question will || minutes p. m., and took the chair. | the gentlemen who have been sent here to ¢00- two | 
be read by the Secretary. The usual proclamation having been made || duct this case on the part of the House and tie man 
The Secretary read as follows: by the Sergeant-at- Arms, people. The House, acting upon its discretion Jae 
At either of these interviews was anything said in The Managers of the impeachment on the | and upon a full consciousness of the import Ther 
reference to the use of threats, intimidation, orforee || part of the House of Representatives appeared | ance of this case, has devolved this respons all p 
to get possession of the War Office, or the contrary? |! and took the seats assigned them. | ble task upon seven of its members. In this ; In 
The CHIEF JUSTICE put the question on || The counsel for the respondent also ap- | particular, although the case is one withoul® lave 
the admissibility of the question; and it was || peared and took their seats. | precedent, they certainly have not deviate’ ject 
determined in the negative. || The presence of the House of Represent- | from the ordinary rale. I know no cases |" hon, 
After a pause— || atives was next announced, and the members || which the number has been less than lv«, Fit ¢ 
Ihe CHIEF JUSTICE, Have the counsel || of the House, as in Committee of the Whole, | There are many, I think, where it has amount" mana 
for the President any further questions ? || headed by Mr. E. B. Wasmpurne, the chair- } to as muchaseleven. The effect, however, “ eo 
.y , x , . * ° : ° ° » de- f 
Mr. STANBERY. We are considering, || man of that committee, and accompanied by || this rule will then be to exclude from the d : th 
j Mr. Chief Justice, whether there is any other || the Speaker and Clerk, entered the Senate | bate upon this question—I mean the 5m Tram) 
: ; f : P ub of it 
; question we have to put to General Sherman. || Chamber, and were conducted to the seats pro- || debate, and I take that to be really and $ Le 
ef ok S : : : | ; . 9 ail r he 
| Mr. ANTHONY, (at four o’clock and thirty- || vided for them. | stantially the only important one—at least lou — 
- seven minutes p. m.) I move that the Senate, The CHIEF JUSTICE. The Journal of | of the Managers appointed by the House. , wane 
a sitting as a court of impeachment, do now || the last day’s proceedings will be read by the | If time were a matter of importance am Th 
: adjourn. | Secretary. i| am now willing to admit that it is, as the Hous ( 
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needes in its proceedings here, in the arti- 
which it has presented, and in the whole 
conduet of its Managers, as exhibited before 
-ou—it would have seemed to me, that while a 
reasonable limitation would be proper it would, 
perhaps, have relieved us to some extent and 
syabled all the Managers to perform what 
they might conceive to be their duties as im- 
p ised upon them by the House of Represent- 
tives, if this honorable body had undertaken 
to say how much time, or, in other words, how 
many hours, the public convenience and the 
‘nterests of the State would allow them to give 
to the prosecution in this case. In that event 
the time allowed could have been divided and 
apportioned among the Managers, and that 
would have been in conformity with the terms 
of the rule in regard to interlocutory motions 
where an hour has been assigned to each side, 
and the privilege left to members of saying by 
whom the several questions may be discussed. || 
if the rule had been modified in this way the 
Managers, as I have observed, would have been 
elieved, because they could then have dis- 
buted the several parts among themselves. 
It struck me, however—and I rose merely 
for the purpose of calling your attention to 
tlhe precedents—that the rule was an unusual 
one. It did not meet the approbation of the 
Managers in the first instance; and when, as 
they did, under a sort of compulsion imposed 
upon them, distribute the parts in this drama, 
"| may be allowed to call it so, they directed 


co 
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their chairman to make this application. It has 
been postponed; it is now made, and is now 
before you. They thought the rule was unusual. 
I think they all shared in that opinion. Ihave 
taken very little time myself to look into the 
but since the motion has been 
made I have thought it was my duty so to do, 
and I desire to state now to this honorable 
Senate what is the resultin ordinary cases ; and 
this, [think, will not be considered one of that 
leseription. 

There have been but five cases within our 
history of impeachments before the Senate of 
the United States. The first of them was the 
case of Blount, which was tried, I think, in the 
year 1798. That was the impeachment of a 
Senator; it went off upon a collateral question, | 
which was as to the fact whether a member of || 
the Senate was an officer impeachable under 
the Constitution. The next case was the ease 
of Judge Pickering, of New Hampshire. The 
charge there was drunkenness. The defense 
put in—if there can be said to have been a de- 
fense put in regularly, where the respondent 
did not appear by counsel—was insanity. That 
question was tried in advance; it was ruled 
against him; and thereupon, upon the motion 
of the members of the House, at the special 
instance and upon the special order of the 
House itself, to whom, I believe, the question | 
was then referred, the case was submitted with- 
outargument, and a judgment rendered against 
the defendant. 

_The third case was that of Justice Chase. 
There the number of managers was seven. 
Chey were all heard except one, and yet the 
number of arguments made was equal to the 
number of managers, because the default of 
that one, if it was a default, was supplied by 
two speeches from Mr. Randolph, the chair- 
man, Who opened the case and closed it. 

the next ease was that of Judge Peck. 
Chere the number of managers was five. They 
at participated in the argument. 

In none of these cases does there seem to 
have been—I may be mistaken, and stand sub- 
ject to correction if I am wrong—any ques- 
hon as to the right of the House to be heard, 
tit desired, through all its managers. If there 
was any discussion then, cr any rule adopted on 
me subject at that or any other time, members 
the Senate who have participated in the 
raming of these rules must be of course aware 
of it, and will be able to make the answer in 
‘telr votes. There, however, as I have already 
remarked, the course was the same as in the 
case of Justice Chase. 


he last case was the case of Judge Hum- || 
SUPPLEMENT—11. 


1 recedents : 


phreys. That took place at the commence- 
ment of the war. Then there was no appear- 
ance, and of course no defense, and a sort 
of judgment was taken by default, something, 
perhaps, in the nature of a judgment of out- 
lawry. 

It seems, then, that in the only two cases 
that have been contested in this country before 
this Senate, the rule has been that all the 
managers appointed by the House should be 
allowed to participate in the discussion. 

How is it elsewhere? I have not chosen to 
go beyond the waters to look into the prece- 
dents ; but there is one case in British history 
which is familiar to all of us, which is asso- 
ciated, | may say, with the school-boy recol- 
lection ofevery man in this nation, ofevery man, 
indeed, who is famijiar with our language, a 
case made memorable. I suppose, mainly, not 
by the peculiar interest which it involved, but 
by the fact that it was illustrated by the splendid 
genius of some of the greatest men that Eng- 
land has ever produced. It was not because 
Warren Hastings was the Governor General of 
Bengal—that wasa small matter, held. [ believe, 
by the grace of the British East India Com- 
pany—but because such men as Edmund Burke 
and Richard Brinsley Sheridan were among the 
managers. It was such men as those who made 
the case an epoch in parliamentary history. 

It may be said, however, that there was an- 
other reason for it, and that was its long dura- 
tion. It continued, I believe, for as long a 
period asseven years. I beg Senators to under- 
stand that I do not quote it as an authority on 
that point; but I think it will be remembered 
by allof them that the labor of argumentation 
was distributed among all the managers, the 
articles being numerous, complicated, and elab- 
orate, though I suppose that the fact of all the 
managers participating had nothing to do pos- 


| sibly with the prolongation of the time. 


And now, in view of these precedents, I 
would desire to ask how does the present case 
compare with them? Is it an ordinary one? 
Why, it dwarfs them all into absolute nothing- 
There is nothing in the world’s history 
that compares with this. It makes an epoch in 
history, and therefore I may well say that you 
are making history to-day. And therefore, too, 
[ think it is, that upon questions of this sort you 
should so rule as to show to posterity that you 
do properly appreciate the magnitude of the 
interests involved. 
ditliculty of realizing its magnitude. I know 
how hard it is for us, even, who are the actors in 
this great drama, to rise to the height of this 
great argument. Why, whatisthe case? That 
of a judge of the Supreme Court or of the dis- 
trict court of the United States? That of a 
custom-house officer? No. It is the case of 
the Chief Magistrate of a great people, of an 
empire reaching from ocean to ocean, and com- 
prehending within its circumference forty mil- 
lions of free, intelligent, thinking people, who 
are looking upon your doings and waiting in 
breathless suspense for your verdict. ‘That is 
the case now before you ; and if, in the case of 


ness. 


| a judge of the Supreme Court—and from my 


habitual respect for that tribunal, I would not 
be understood to speak disparagingly of the 


|| positlon—or if inthe case of a judge of the 


district court, it was thought improper to im- 
pose any limitations, where the 
managers was the same as now, what shall be 
said of the application in a case like this of a 
rule which prevails, as I have already remarked, 
in all the courts, even in the most indifferent 
causes? It can only be accounted for in one 
way: either that the case was of small conse- 
quence, or that it was so plain that the judges 
required no professional research and no argu- 
ment to aid them. 

And now I desire only to say in conclusion, 
in order that I may not be misunderstood, that 
in the remarks which I have made I have not 
been moved by any considerations that were 
personal to myself. I have lived long enough 
to outlive the time when the ambition to be 
heard is felt by men; I have lived too long, at 
all events, to think it worth while to press an 


number of 
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Senators, | feel myself the | 
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argument upon an unwilling judge, whatever 
may be the reasons by which he may be in- 
fluenced, whether he may regard the case as 
too clear a one, or whether he may « 
it as sO unimportant as not to be entitled toa 
reasonable amount of time. {do not know, 
if you relax this rule, whether I shall be per- 
sonally able totake advantage ofit or not. That 
will depend upon my strength ; that will depend 
again upon the feeling that | may have as to the 
necessity of anything additional to what may 
be said by others. 1 felt it, however, to be my 
duty to enter my protest—and [ do it most 
respectfully—against what may be drawnintoa 
precedent hereafter. If ina case like this the 
argument may be limited to two, how will it be 
when another supreme judge isarraigned belore 
another Senate for hgh crimes and misdemean- 
ors? I take it for granted that, measuring thiries 
by their comparative proportions, another Sen- 
ate would feel authorized to reduce the number 
of counsel to one; and if it came to a district 
judge or a custom-house ofticer | do not know 
whether they might not feel authorized to deny 
that privilege altogether. 

Mr. Manager SIEVENS. Mr. Chief Jus- 
tice, | have but a word to say, and that is of 
very little importance. I do not expect to be 
able, if allowed, to say many words upon this 
subject. There is one single article which | am 
somewhere held responsible for for introdueing, 
and a single article only, which | wish to argue 
at a very brief length; but I desire that my 
colleagues should have full opportunity to ex- 
ercise such liberty as they deem proper in the 
argument. 

I have no objection myself—I do not speak 
for my colleagues—if the Senate choose to 
limit our time, to their doing so, and fixing it 
at what they think reasonable, what one gen- 
tleman here would occupy, for I find they oe- 
cupy three days sometimes here. Lam willing 
to allow the Senate to fix the time and let the 
Managers, those who are not already expected 
to speak in conclusion, to divide that time 
among themselves. However, sir, this is a 
mere suggestion. 

I merely wish to say that I trust some further 
time will be given, as there are two or three 
subjects on which for a short time, perhaps an 
hour or three quarters of an hour, some of us 
may be anxious to give the reasons why we 
were so pertinacious m the House in insisting 
upon their introduction after the House had 
reported leaving them out. I confess I feel in 
that awkward position that I owe it to myself 
and to the country to give the reasons why [ 
insisted with what is called obstinacy in intro- 
ducing one of the articles; but 1 am willing 
to be confined to any length of time which the 
Senate may deem proper. What I have to say 
| can say very briefly. Indeed, | cannot say 1t 
at any great lengthif I would. L merely make 
this suggestion, and beg the pardon of the 
Senate for having obtruded thus long upon their 
time when they ought to proceed. 

The CHIEF JUSTICE. Do the counsel for 
the President desire to submit any remarks to 
the Senate? | 

Mr. SHERMAN. Mr. President, I submit 
an amendment, which I desire to be added to 
the order as it stands. 

The CHIEF JUSTICE. 
will be read by the Clerk. 

Mr. FRELINGHUYSEN. Mr. President, 
before the amendment of the Senator trom 
Ohio is submitted, I desire, if I am at liberty, 
to modify the resolution somewhat by adding 
a further proviso that only one counsel on the 
part of the Managers shall be heard in the 
close. It was not the purpose of the resolution 
to change the rule, excepting as to the num- 
ber wno should speak. 

The CHIEF JUSTICE. The Secretary will 
read the order as modified by the Senator from 
New Jersey. 

The Secrerary. The order, as modified by 
the mover, now reads: 


heider 


The amendment 


Ordered, That as many of the Managers and of the 


; counsel for the President be permitted to speak on 
| the final argument as shall choose todo so: Provided, 
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Thatthetrial shall proceed without any further delay 
or postponement on this account: And provided fur- 
ther, That only one Manager shall be heard in the 
close. 


The amendment of the Senator from Ohio 
{ Mr. Suerman] is to add: 


But the additional time allowed by this order to 
each side shall not exceed three hours. 


Mr. Manager BOUTWELL. 
and Senators, I am very unwilling myself to 
make any remarks upon this resolution, because 
i am so situated, upon the judgment of the 


Mr. President | 


Managers, that it is a delicate matter for me to | 


do so; and had it not been for the qualification 
made by the honorable Senator from New 
Jersey I should have said nothing. But if the 
Senate will consider that in the case of Judge 


Peck, after the testimony was submitted to the | 


Senate, it was first summed up by two man- 


agers on the part of the House; that then the | 


counsel for the respondent argued the cause 
of the respondent by two of their number, and 
that then the case was closed for the House of 
Representatives by two arguments made by the 
managers; if the Senate will consider that in 
the trial of Judge Chase the argument on the 
part of the House of Representatives and of 
the people of the United States was closed by 
three managers after the testimony had been 
submitted and the arguments in favor of the 
respondent had been closed; if they will con- 
sider that in the trial of Judge Prescott, in 
Massachusetts, (which [ venture to say in this 
presence was oue of the most ably conducted 
trials in the history of impeachments, either in 


this country or in Great Britain, on the part of | 


the managers sustained by Chief Justice Shaw 


and on the part of the respondent by Mr. Web- | 


ster,) that two arguments were made by the 
managers of the House of Representatives on 
the part of the Louse and on the part of the 
people of that Commonwealth after the case of 
the respondent had been closed both upon the 
evidence and upon the argument, I think it 
needs no further illustration to satisfy this tri- 


bunal that the cause of the people, the cause | 
of the House of Representatives, if this case | 


should be opened to full debate on the part of 
the five gentlemen who represent the respond- 


ent here, ought not to be left to the close of a | 


single individual. 

Mr. JOHNSON, Mr. Chief Justice, I ask 
for the reading of the order as moved by the 
mover, and as proposed to be modified by the 
member from Ohio. 

The Secretary read the order as modified 
by Mr. Fretinguuysen, and the amendment 
of Mr. Superman, 

Mr. STANBERY., 


Mr. Chief Justice and | 


Sevators, we hope this extension of time will | 


not be an injury to us in disguise. We have 
neither asked it nor objected to it; it comes 


from the opposite side to have more counsel | 


than are already assigned by the rules which 
have been adopted. We make no objection ; 
no objection if all seven of my learned friends 
argue this case ; butas Ll understand theamend- 


ment offered by the Senator from Ohio, it is | 


that in the final argument, as to which as yet 
there is no limitation of time, but only of the 
number of counsel, the provision as to the 
addition of counsel shall be amended by a pro- 
viso that the additional time shall not be more 
thau three hours. ‘The time already is indeli- 
nite. The rule fixes only the number of counsel, 
not the time that they shall occupy. 
the Senate 
summing up, or indeed in the opening which 
we have had, counsel shall be limited as to time. 
1 do not know in what position we should be 
if this amendment of the Senator from Ohio is 
adopted, 


As yet | 
have not said that in the final | 


Three hours in addition to what? || 


‘three hours in addition to atime that is made | 


indelinite by the rule! I cannot understand 
it. lL ouly call the attention of the Senate to 
it that there may be no misunderstanding here- 
after; and as to that matter of a limit as to 


time, | hope we may say that not one of us has | 


any idea of lengthening out time for any pur- 
pose of delay. I think the Senate can have 


: ° | 
enough coufidence in us to know that when we || 
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are through we will stop; that we will only 
take as much time as in this great case we may 
deem to be necessary. | know if we go beyond 
that we shall lose the attention of the court. 
Not an instant do we mean to speak after we 
have concluded what is material to us in the 
case. If we attempt to take time beyond that | 
for something out of the case we shall very soon | 
see, Senators, in the expression of your faces, 
that you are not listening to us with attention. 
lor one I can say, and I think I can speak 
for my learned associates, that we shall not 
take a moment more than we consider neces- 
sary; every moment necessary for the case, not 
a moment unnecessarily in our best judgment 
as to how we are to present the case. 1 know 
it is the custom of courts to limit the time of | 
counsel—they must do it—in their ordinary 
business. It is done in the Supreme Court of 
the United States; but when there is an im- 
portant case even before that court which limits | 
each argument of counsel to two hours gen- 
erally, whenever the court is asked in an im- || 
portant case to enlarge the time, they do it and 
give four hours. On one occasion I had myself | 
two entire days for an argument in that court ; 
but that case, important as it was, has no sort 
of comparison with the case now before you. 
Counsel, when they are limited to an exact 
time, are embarrassed by it. It is a rule that 
keeps our attention continually on the clock 
and noton thecase; we are afraid to begin and 
follow up an argument for fear we shall exhaust 
too much time on that and will be caught by 
the punctual hour before we come to other im- 
portant matters. Now, I hope it is not neces- 
sary to suggest that counsel are not here to use 
unnecessary time, who have a reputation to 
sustain before the world and before this Senate. 
1 beg them not to decide this question upon any 
idea that we have abused the liberty which is | 
or may be accorded to us. 

Mr. SHERMAN. Mr. President, I will || 
withdraw my amendment, as | see there will | 
be difliculty in discriminating between those 
who are limited by time and those who are 
not. 

The CHIEF JUSTICE. The Senator from 
Ohio withdraws his amendment. The ques- 
tion recurs on the order proposed by the Sen- 
ator from New Jersey, as modified by him. 

Mr. Manager BUTLER. 1 do not rise, sir, 
to debate this question, but simply to ask the 
counsel for the President, while they do not 
ask for this, whether they desire it? I should 
like to know whether they desire this exten- 
sion? They may think that they would not 
ask it, but the question is whether they would 
wish it, because if they do not wish it it would 
make a very decided impression on my mind 
as to whether it should be granted. 1 want to 
say here, however, Mr. President, that I speak 
without prejudice to anybody, because, from 
the very kind attention | have received from 
the Senate in the opening argument, which, 
unfortunately, fell upon me, 1 do not, in any 
event, under any relaxation of the rule, pro- 
pose to trespass a single moment in the clos- 
ing argument upon the attention of the Senate, 
but to leave it to the very much better argu- 
mentation of my associates. Therefore I speak 
wholly without any wish upon my own part 
except that such argumentation may be had 
as shall convince the country that the case | 
has been fully stated on the one side and the || 
other. | 

Mr. SUMNER. Mr. President, I should 
like to have the resolution reported. 

The CHIEF JUSTICE. The Secretary 
will read the resolution again. 

The Secretary read as follows: 








Ordered, That as many of the Managers and of the 
counsel for the President be permitted to speak on 
the final argument as shall choose todo so; Provided, 
That the trial shall proceed without any further de- || 
lay or postponement on this account: And provided 
Syathon, That only one Manager shall be heard in the 
close. 


Mr. SUMNER. 


Mr. President, I move to 


1} 
|| strike out the last proviso and insert the sub- || 


stitute which I send to the Chair. 


The CHIEF JUSTICE. The Secretary | 


|| sel for the President, if the rule shall now } 








will read the amendment proposed by the 
Senator from Massachusetts. 

The Secrerary. It is proposed to strike 
out the last proviso in the following words: | 

And provided further, That only one Manager shajj 
be heard in the close, 

And in lieu thereof to insert: 

And provided, That according to the practice in 
cases of impeachment the several Managers who 
speak shall close. 

Mr. CONKLING. I beg to ask an answor 
from the counsel forthe President to the ques. 
tion propounded by Mr. Manager Burien. 

Mr. EVARTS. I was rising, Mr. Chief 
Justice and Senators, to say a word in refer. 
ence to this question when the Senator from 
Massachusetts sent up an amendment to the 
Clerk. Itwill not be in the power of the coup. 
- 
enlarged, to contribute the aid of more than 
two additional advocates in behalf of the Pres. 
ident. ‘The rule was early adopted and known 
to us, and the arrangement of the number of 
counsel was accommodated to the rule. Pe. 
yond that we have nothing tosay. If the rule 
shall be enlarged, all of us will with pleasure 
take advantage of the liberality of the Senate. 

In regard, however, to the arrangement of 
six against four as would then be the odds 
which we should need to meet, we naturally 
might feel some interest, particularly if it is q 
proposition to be entertained by the court that 
all of our opponents should speak after we had 
got through and we should hear nobody to 


| reply to before we made our arguments. The 


last speech hitherto has been made in behalf 
of the President; but if there is any value in 
debate whatever, it is that when it begins and 
is of controversy between two sides each as 
fairly as may be should have an opportunity to 
know and reply to the argument of the other. 
Now, the present rule, very properly as it 
seems to us, and wholly in accordance with 
the custom in all matters of forensic debate, 
thus disposes of the matter by requiring that 
the Managers shall open by one of their num- 
ber, and the two counsel for the President 
allowed to speak and make their reply, and 
then the second Manager appearing in that 
behalf to close. So, too, if the number should 
be enlarged, it would seem, especially if there 
should be the disparity of six against four, an 


| equal and equally just arrangement should be 


made in the distribution of the arguments of 
the Managers andof the counsel. Beyond that, 
we have nothing to say. 

The CHIEF JUSTICE. Senators, the ques- 
tion is on the amendment proposed by the Sen- 


| ator from Massachusetts. 


Mr. WILLIAMS. Mr. President, I move to 
lay the order and theamendment upon the table, 


| with a view of having a test vote as to whether 
| the original rule shall or shall not be changed. 


Mr. DRAKE. I raise a question of order, 
Mr. President, that in this Senate, sitting for 
the trial of an impeachment, there is no au 
thority for moving to lay any proposition on 
the table. We must come to a direct vote, | 


| think, one way or the other. 


Mr. HOWARD. Debate is out of order. 

The CHIEF JUSTICE. The Chief Justige 
cannot undertake to limit the Senate in respect 
to its mode of disposing of a question ; and as 
the Senator from Oregon [Mr. Wit.iaMs] an- 
nounced his purpose to test the sense of tie 
Senate in regard to whether they will alter the 
rule at all the Chief Justice conceives his mo 
tion to be in order. 

Mr. WILLIAMS. Iask for the yeas and 
nays on the motion. 

The yeas and nays were ordered, and taken. 

Mr. ANTHONY. My colleague [Ir 
Spracue] has been called away by a summors 


/to attend the bedside of a friend with whom 


he has held the most intimate relations !0r 
twenty years, and who sent a request by tele: 
graph that he would come and see him belore 
he died. I make this explanation, as, under 
no ordinary circumstances would he have bee! 
absent from the service of the Senate even 10f 
a single day, under these circumstances. 
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tion of fact that is to be dealt with by witnesses ; 
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President and General Grant, *‘I have not only 


10: as follows: and if is a question of law and fact that is to be || not seen the President, but | have had no ofli- 
trike “YEAS Messrs. Buckalew, Cameron, Cattell, dealt with by the Senate. cial communication with the President since 
ls: Chane Cee aa Sent Moria Hee Now, this matter of opinion may just as | the 12th of August, 1867."’ Howis the Army 
shall praet, Hendricks, Howard, Howe, Johnson, Morgan, well be extended one step further, if itis to be to get along with that sort of thing? How is 

Morrul of Maine, pore \ qrmont. Morton. Nor- allowed at all. After giving his opinion of | the service to be benefited in that way? Cer- 

tI a peer eee ‘Shaves, Tiptow. what might be requisite to the public service, | tainly it is for the benefit of the service that 
ice in \ an Winkle, Viekers, Williams, Wilson, and Y ates—3s. the next thing in order would be the witness's || the President should have there some one with 
3 who NAY S—Mesers, Anthony. Pelee Sete romain opinion as to the obligations of the law, the | whom he can advise as to what is to be done 

I Wer eaod Willey—1U.. ; . iia restrictions of the law, the prohibitions ot the in regard to the Army. 
eaten HNO : VOLLNG—Messrs. Bayard, Frelinghuysen, || !aw. We cannot suppose that the Senate will But what has the Secretary of War become ? 
ques. Nye, Saulsbury, Sprague, and Wade—6, entertain such a question for a moment. It || One of two things is inevitable: he is ruuning 
t So the order, with the pending amendment, || must occur to the Senate that by adopting such | the War Department without any advice or 
‘hiat was laid on the table. | be - ik rule as this it is impossible to see the limit consultation with the President or he is doing 
refi . Wite CHULEE J Us ICK. Gentlemen of of the inquiry or the end of the investigation. | nothing. Ought that to be the position of a 
from counsel for the President, you will proceed |) [fit be competent for this witness to deliver this | Secretary of War? ‘The President could not 
0 the with the delense. | Sen, os ie equally competent for forty thou- || get out of that difliculty. He might have got 
oaks writas T, SHERMAN’s’ examination con- || sand other men in this country to deliver their || out of it, perhaps, by humbling himself belore 
rw be anal opinions to the Senate; and then, when is the || Mr. Stanton, by sending him a note of apology 
than 7" » Mr. STANBERY: arees m eud? We object to it as utterly that he had ever suspended him. By humbling 
Pres Oxestion. After the festoration of Mr. Stan- TE nw ss. Chisel Tectios : himself to his subordinate it might have been 
nown n to the War Office upon the vote of the || o. f. OLANDENE. Mr. Chief Justice and || that Mr. Stanton would have torgiven him, 
er of ae ., did you form an opinion as to whether Senators, if ever there was a case involving a || W ould you ask him to do that, Senators? 

Be. ae id f the service reauired on shied edits question of intention, a question of conduct, Now, when you are looking to motives, 
sake = ie Widin Mr Heantien a a ee question as to acts which might be criminal or || when you consider the provocations that the 
Sur " Mr. Seanialh BU PLER Reae @ moment, || might be indifferent according to the intent of || President has had, when beyond that you see 
nate Wi * a ” EE wan aaa ‘ie P janion tis the party who committed them, this is one of || the necessities of the public service placed in 
nt of phe ig J = that class. It is upon that question of intent | that situation that no longer can there be any 
odds The CHIEF JUSTICE. The counsel for 1} (which the gentlemen know is vital to their | communication between the Secretary of War 
urally Pe Pceddéan will please ‘sles the ensinenn “ase, which they know as well as we know they || and _the President, is it fit that the public 
it isa aged tracy must make out by some proof or other) that |} service should be carried on in that way, just 
t that Mes SFANBERY. F am perfectly willing a great deal of their testimony has been offered, to enable the Secretary of War to hold ou to 
re had to do so, though If can hardly be called to do whether successfully or not I leave the Senate his office and become a mere locum tenens} 
dy to = ane request of te Hatiad Wireteas.’'? to determine ; but with that view much of their Chen, when you are considering the conduct, 
The ae similar rec uest to him dunee tien once testimony has been offered and has been In- the intentions, and the matter that is in the 
ehalf ae ie anbens coi lied with : ? || sisted upon. Phat IS, 1t has been to show with || mind of the President to get rid of Stanton— 
Lue in a The CHIER J USTCE The rele veasives what intent did the President remove Mr. || undoubtedly he had that matter in his mind— 
1s and that it og eat) P 1 , Stanton. hey say the intent was against the || when you find that he has been advised, not 
ich as "Mr. Manager BUTLER. I beg a thousand public good, in the way of usurpation, to get | only as we propose to prove, by General Sher- 
nity to tien. Whadbver R wit latioeted by the || Possession of that War Ollice and drive out a man himself, that the good of the service 
other, Tics? Totten i tees Gand | BE ic wee & weadtas |) rere officer, and put a tool, or as they || required that that difficulty should be ended, 
as it i aeeana a athe aa sess || say in one of their statements a slave, in his || but that General Sherman, as | shall under- 
. with ol a .BERY. ML vee ° place. take to prove, communicated also the Opinion 
ebate, Mr. STA: ae hat pe C a 7 Med” aa Upon that question of conduct, Senators, || of General Grant to the very same point, and 
» that we Sehr gcosga a eed ; iat rule a Ba * || what now do we propose to offer to you? That || when, as I tell you, we shall follow it up by 
‘num: gach. One se Pe ae 1a a eg the second officer of the Army—and we do not || the agreement of these two distinguished geu- 
sident a Tt is  tieibin bad By Begs Nad propose to stop with him—that this high oflicer erals to go to Mr. Stanton and to tell him 
y, and sheik medat ta iar eee may be mistaken of the Army, seeing the complication and difhi- that, for the good of the service, he ought to 
n that cia S . ’ || culty in which that otlice was, by the restora- || resign, as he had intimated when the Presi- 
— The CHIEF JUSTICE. The Secretary will | Do ee ee an, 1a laeme’ On ceenae || Cont ast sthpented ie tant ba paineeren 
f there read the rule. || himse { that for the good of the service Mr. || the Senate being here to take care that the 
ur, an lhe Secretary read Rule 15, as follows: || Stanton ought to go out and some one else || President get no Wuproper man there— now, 
uld be “SV: All dhotioan inde te te iis en tite | take the place. Who could be a better judge when you are trying the President for his in- 
nts of counsel shall be addressed to the presiding officer, | of the good of the service than the distinguished || tentions, whether he acted in good faith or bad 


d that, 


audit he or any Senator shall require it, they shall | 
be committed to writing and read at the Secretary's | 


| officer who is now about to speak? 


But the gentlemen say what are his opinions 


fuith, Senators, will you shut out from him the 
advice that he received from these two dis- 


> ques: mon 10 en ‘ more than another man’s opinions, if they are || tinguished officers, and will you allow the 

e Sen- me CHIEE Jl STIC — The counsel will || merely givenas abstract opinions? We do not Managers still to say that he acted without 
please reduce their iene to writing. || intend to use them as abstract opinions. The || advice, that he acted for the very purpose of 

he , Ae Pp 7 _ ' ‘ ; ae 7 — : 0 

Love to The SMEr Garon Tr writing. Il gentlemen did not read the whole question, It removing a faithful officer and getuing In his 

stable, a tes OLIVE, 1e Secretary Wi is not merely what opinion had you, General place some tool or slave of his?) Wheu it was 

hether _ P, 1e question proposed by the counsel for || Sherman; but having formed that opinion, did || said to him that there should be a change for 

anged. wl aa, ] | you communicate it to the President, that the || the benefit of the service, can you not extend 

order, f cach Oy, Tee OF follows : || good of the service required Mr. Stanton to || to him so much charity as to believe that he 

‘ . Juestion. 2 . . g : 4 St « . . ; “ ee ; 

ing for a ti a. After the re: toration of Mr. Stanton to leave that Department ; and that in your judg- would be impressed by the opinions ot these 

g biice did you form an opinion whether the good of || . ay 1 of tl oe. © ees : > EK 

no au: the service required a Secretary of War other than || ment, acting for the good of the service, some two distinguished generals? ‘They say they 

ion on Mr. Stauton ; aud if so, did you communicate that {| other man ought to be there. did not intend to make themselves parties to 

vote, I “pinion to the President ? || This is no declaration of the President we | the controversy, but they saw, as things stood 


Mr. Manager BINGIIAM. Mr. President 
der. aud Senators, we desire to state very briefly to 
the Senate the ground upon which we object 


| are upon now. This is acommunication made 
to him to regulate his conduct, to justify him, 
| indeed to call upon him to look to the good ot 


there, that either the President must go out or 
Mr. Stanton. ‘That was the character of it. 
It is witb this view that we offer this testi- 


Justige 


respect to Mus question. It is that matters of opinion | the service, and to be rid, if possible, in some | mony, and [ trust this is not to be ruled out. 

ond ts are hever admissible in judicial proceedings, 1 way of that unpleasant complication. Any || Mr. Manager BUTLER. Mr. President, 
1s] an- but In certain exceptional Cases, Cases involy- |} one can see there was a complication there that | Senators, I foresaw if we did not remain long 
of the lg professional skill, Ke. ; it 1s not necessary 1 must in some way or other be got rid of; for |! enough in session, which the late hour of the 
Iter the that I should enumeratethem. It is not to be | look at what the Managers have put in evi- winks ait Saturday warned us not to do, to fin- 
his mo- ‘upposed for a moment that there is a member || dence! It appears by Mr. Stanton’s own ish this witness, so that only the usual rule of 


as and 
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ot the Senate who can entertain the Opinion | 


‘hata question of the kind now presented is 
mpetent under any possible circumstances 
‘ih any tribunal of justice. It must oceur to 
Senators that the ordinary tests of truth cannot 
© applied to it at all; and in saying that, my 


temark has no relation at all to the t-uthful- | 
There}snoth- 


less Or veracity of the witness. 
‘M8 Upon which the Senate could pronounce 
aby Judgment whatever. Are they to decide 
» iteston upon the opinions of forty or forty 
“‘ousand men what might be for the good of 
le service? The question involved here is a 
‘iolation of the laws of the land. 


statement that from the 12th of August, 1867, 
Mr. Stanton has never seen the President, has 
never entered the Executive Mansion, has 


| never sat at that board where the President's 


legal advisers, the heads of Departments, are 
bound to be under the Constitution. 

Will they say that the relations between him 
and the President had got to that pitch that 
Mr. Stanton was unwilling to go there lest he 
might not be admitted? He never made that 
attempt; but that is not all: Mr. Stanton says 
deliberately on the 4th of March in his com- 
munication to the House of Representatives, 


It is a ques- |; when he sent the correspondence between the 


recalling would be enforced, that the struggle 
would be renewed again in some form to-day 
to get in the declarations of the President or 
declarations to the President; and now the 
proposition is to'ask General Sherman whether 
he did not form an opinion that it was neces- 
sary that Mr. Stanton should be removed. 

Mr. STANBERY. I did not say *‘ remove.” 

Mr. Manager BUTLER, (to the Secretary. ) 
Allow me to have the question. I believe lam 
correct. [Obtaining the question. | What is it? 

Whether the good of the service required a Sec- 
retary of War other than Mr. Stanton, and if so did 


| you not communicate that opinion to the Prendent 
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Of course there could not be any other Sec- | 


retary of War but Mr. Stanton, unless Mr. 
Stanton resigned or was removed. It would 
be a good deal more tothe purpose to ask him 
whether he communicated that opinion to Mr. 
Starvton, if it may be put in at all, because Mr. 
Stanton could have resigned. 

Mr. EVARTS. We will follow it up with 
that. 

Mr. Manager BUTLER. Quousque tandem 
abutere nostra patientia? Tam notable to say 
to what extent you will go in offers; but I am 
very glad we are told that is to be done and 
these tentative experiments are to go on, for 
what purpose, Senators, you will judge; cer- 
tainly for no legal purpose. Now, itis said that 
it is necessary to put this in, and the argument 
is pressed that was used on Saturday, ‘‘ We 
must show that, or we cannot defend the Pres- 
ident.’’ Well, if you cannot defend the Pres- 
ident without another breach of the law for his 


breach of the law, I do not see any necessity | 


for his being defended. 
law to defend him, because you are putting in 
testimony that has norelevancy, no pertinency, 
no competency under the law. After you have 


You are breaking the | 


let this come in, Senators, if you can do so, | 


will you allow me to ask General Sherman 
whether he did not come to an equally firm 
opinion that it was for the good of th 

or for the good of the country, that Johnson 
should be removed? ‘The learned Attorney 
(ieneral says that he came to the opinion that 


1e service, | 


this complication, as he called it, should be | 


broken up. I think most of us came to that 


conclusion—but how? General Sherman might | 


think it was by removing Mr. Stanton; Gen- 


eral Grant might think it was by removing | 


Johnson. The House of Representatives have 
thought that the complication could be broken 
up by the removal of Johnson. 
to put in General Sherman’s opinion to coun- 
terbalance the weight of the opinion of the 
House of Representatives? 


Again, will the next question be put to Gen- | 


eral Sherman whether it he thought it was bet- 
ter to remove Stanton and put in Thomas, that 
would be a good change for the good of the 
service; or shall we be allowed on another arti- 
ele to show that General Sherman did not think 
it was a good plan to put in Thomas, and so 
convict the President of a wrong intent, be- 
cause General Sherman thought Thomas was a 
bad man, and, therefore, the President is guilty 
if he put him in? Because General Sherman 
thought that Mr. Stanton was a bad man, there- 
fore it was for the good of the service to put 
Stanton out, and therefore the Presidentis inno- 
cent in putting him out—that seems to be the 
proposition. Can we go into this region of opin- 
10n? Tspeak wholly without reference to the wit- 
ness. lam nowspeaking wholly upon the general 
principle of opinions of men. That will send 
us into another region of inquiry which we do 
not want to go into. If this testimony comes 
in, we shall then have to ask General Sherman 
what were your relations with Mr. Stanton? 
Have you had a quarrel with him? Did you 
not think it would be better for the service if 
you could get rid of your enemy? Was not 
that the thing? Was there not an unfortunate 
difficulty between you? If you allow this 


into the various considerations which would 
make this opinion of little value. 


the good of the country and for the integrity of 
the iaw. Thatis the next question we shall 
have to ask, what were the grounds of your 
opinion? 

Again, we shall have to go further. We 
shall have to call as many men on the other 
side as weean. If General Sherman is put in 
here as an expert, we shall have to call Gen- 
eral Sheridan and General Thomas—I mean 
George H. Thomas always—and General 
Meade, and other men of equal experience, 
to say whether upon the whole they did not 
think it was for the best to keep Mr. Stanton 
in, and whether they communicated their ovin- 


is Op It is that | 
kind of inquiry into which I have no desire to | 
enter, and I pray this Senate not to enter for || 


Are you going | 








i 


| Whose fault was that? 
meeting up to within a week of the 12th | 
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ions to the President and to Mr. Stanton. But 
I think nothing can more clearly demonstrate 
the fact that this cannot be evidence. If it is 
put on the ground that he is an expert as an 
Army officer, then we have Army officers, if 


eye of the law as he is, and the struggle will 


be here on which side would be the most of | 


them. 

There is another purpose on which this is 
mtin. It is said it is put in to show that the 
President had not a wrong intent. There has 
been a great deal said here about intent which, 
I think, deserves a word of comment, as though 
the intent has got to be proved by somebody 
that the President told he had a wrong intent. 


That seems to be the proposition as put for- | 


ward, that you have to bring some direct proof, 
some man who heard the President say he had 
a bad intent, or something equivalent to that. 
The question before you is, did Mr. Johnson 
break the law of the land when he removed 
Mr. Stanton? If he did break the law of the 
land when he removed Mr. Stanton, what then? 
Then the law supplies the intent, and says that 
no man can do wrong intending right. That 
illustrates this question in another view; be- 
cause suppose it is for the good of the service 
and it is demonstrated that it is best for the 
good of the service that Mr. Stanton should be 
put cut, does that justify the President in break- 
ing the law of the land to get him out? Does 
that aid his intent? Shall youdo evil that good 
may come? Can yon do that under any state 


of circumstances? The question is not whether || 
Upon | 


it was best to have Mr. Stanton out. 
that question Senators may be divided in opin- 


ion. There may be many men, for aught I | 
know or aught | care, there may be Senators | 


who think that it would be best to have Stan- 
ton out; but that is not the question at all. 


Admit it, the question is, is it best to break | 


the law of the land by the chief executive ofli- 


cer in order to get him out? Is it best to strain | 
the Constitution and the laws in order to get | 
| him out? However much he may desire to do 
it the fact that the Secretary is a bad officer 


does not give the President a right to do an 
illegal thing to get him out? See where you 
are coming, Senators. It is this, that it isa 
justification for the President or any other 
executive officer to break the law of the land 
if he can show that he did what he thought was 
a good thing by doing it. 

I am aware that the executive office, if I go 
to history, has been carried on a little upon 
that idea. Let me illustrate: you Senators and 
the House of Representatives agreeing together 


| as the Congress of the United States passed 
| a law that no man should hold oftice in the 
| southern States that could not take the oath 
| of loyalty; and I am aware that the President 


of the United States—he ought to have been im- 
peached for it—boldly put men into oflice who 


| could not take that oath in the South, and paid 
| them their salaries, and justified it before the 


Senate and the House of Representatives on 
the ground that he thought he was doing the 


| best for the service to do it—a breach of the 


law which, if the House and the country had 
had time to follow him in the innumerable 


| things he has done, would and ought to have 
opinion to go In, you cannot prevent our going |! 


been presented as ground for impeachment. 
It is one of his crimes. 
here and before the Senate of the United 
States, says, ‘‘ Well, I got advice that such a 
man was not a good oflicer, and, therefore, I 


| broke the law to put him out, and that is my 
| excuse.’ 


> Ts it an exeuse? 


But one other thing to which I wish to call 
your attention, because you have heard it here 
over and over again, is this: it is said that Mr. 
Stanton has not had a seat in that board, that 
Cabinet council, since the 12th of August last. 
He attended every 


of August. He did his duty up to within a 
week of the 12th of Augnst. He was notified 
that suspension was coming. He was then 


‘suspended until the 18th of January; and 


when he came back into the oflice it was not 


And now he comes 





for the President to humble himse — 
: 5 oa : » HUL It wag 
for him to notify him as the head of 1) 
partment to come and take his seat jf };, 
desired; but that notice never came. 


) 


It Was 


| not for him to thrust himself upon the Proc. 
not quite as expert, yet as much experts in the || 


dent, but it was for him to go when he under. 
stood his presence would be agreeable, 

But that is put forward here es though thic 
Government could not go on without a (a). 
inet board; and the learned counsel has ee 


| told us that it is a constitutional board. Upp, 


that I want to take issue, once for all, Soy 


ators, it is an unconstitutional board. ‘ho, 

















| inet officers for opinions in writing, 


is not one word in the Constitution about « 
Cabinet or a board. Jeremy Bentham ¢ajq 


_years ago, that a board was always a shield 


and there has been an attempt in some of tho 
later Presidents to get these boards aroyyd 
them to shield them in their acts as a board 
The Constitution says that the principal office; 
of the Departments may be called upon in their 
respective offices, in regard to their duties, to 
give opinions in writing to the President ; ay 
the earlier Presidents called upon their Cab. 
I have 
on my table here an opinion that Thomas Jef. 
ferson gave to Washington, about his right to 
appoint embassadors, in writing. They are 
not to be a board, not to sit down and consult, 
not to have Cabinet councils. That is an as. 
sumption of executive power that has grown 
up little by little from,the cabinets of the Oli 
World, ‘These heads of Departments were 
given to the President as aids, and not as q 
shield; and he now will attempt to shield 
himself, perhaps, under their advice and under 
their action. It is not mere form. The opin- 
ion in writing was required by the Constitu- 
tion—why? Because the framers of the Con- 


| stitution well knew that there were Cabinet 


councils, and from the initials of a Cabinet 
council in England came that celebrated word 
**cabal,’’? which has been the synonym of all 
that was vile in political combination from that 
day to this; and knowing that, it would seem 
almost with prescience that they required not 
that there should be verbal consultations semi- 
weekly by which things might be arranged 
and by which a secret conclave might be held, 
but that there should be what? ‘That there 
should be written opinions asked and given, so 
that they might be known of all men; so that 
the President could not say, ‘‘ Why, | got this 
advice from my Cabinet counselor,’’ unless he 
showed it in writing, and so that the Cabinet 
counselor should not say that he failed to give 
this advice, because the President might show 
it in writing. Think of this Cabinet and what 
it has got to be! Picture to yourselves, Sen- 
ators, President Johnson and Lorenzo Thomas 
in Cabinet consultation to shield the President! 
If Lorenzo Thomas was rightly appointed, then 
of course he can go into Cabinet consultation. 
If they have a right to put in consultation one 
Cabinet officer they have a right to put in an- 
other. If they have a right to put in the 
opinion of the Attorney General, who, by the 
way, is not by the law a Cabinet officer in te 
sense in which it is said a head of a Depart: 
ment is—if they have a right to put in tie 
opinion of one head of a Department they 
have a right to put in another; if a permanent, 
then a temporary Cabinet officer; if a tempo 
rary head of a Department, then an ad iifervn 
one. I find no dereliction of duty on the par 
of Mr. Stanton in this; nothing showing thet 
the War Department could not go on. Le 
them show that the President has ever dove 
according to the Constitution, asked Mr. Sta0: 
ton any opinion in writing as to the duties o! 
his Department, or that he has ever sent a 
order to him which he disobeyed; and that 
will be pertinent, that will show a reason; 
I pray the Senate not to let us go into the 
region of opinion. 
1 have taken this much time, Senators, be- 
cause I think we save time by taking it, 1! 


| come to the right decision to-day to keep 0" 


| 


this range of opinion. This case is to be t 
by your opinion ; not upon your opinion - : 
whether Stanton is a good ora bad officer, 
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ithe opinion that, whether good or bad, the 
ocident broke the law in removing him, and 
take the consequences of that breach of 
law. Itis said here that he broke it in 
get into court. I agree that if his 
counsel are correct he is in court, and in a 
~ourt where he will have the full benefit of 
having the law settled forever. 

Mr. Evarts rose. 

ae CONKLING. Before the counsel pro- 

s | beg to submit a question, which I send 
to the de sk in writing. 

ec HIEF JUSTICE. The question pro- 
po inded by the Senator from New York will 
be read. 

the Secretary read as follows: 

Quest Do the counsel for the respondent offer 
" 3] oint to show by the witness that he advised 
she hae ident to remove Mr. Stanton in the manner 
nted by the President, or merely that he advised 


e Pr sidentto nominate for the action of the Senate 
ie person other than Mr. Stanton? 


Mr, STANBERY. We do not 
We propose simply to show that he 


le r to 


1 


either. 


propose 


save his opinion that for the good of the ser- 


vice somebody else ought to be there. 

Mr. Manager BUTLER. Without regard to 
the mode? 

Mr. STANBERY. We do not propose to 
show that he advised him about the mode of 
removal ; 
communicated to the President. 

Mr. EVARTS. Mr. Chief Justice and Sena- 
tors, 1 do not propose, upon this question of evi- 
dence, to discuss the constitutional relations of 
the President of the United States to his Cabinet, 

1 to anticipate in the least the consideration 
of the merits of this case, as they shall finally 
bethe subject of discussion. If the accusations 

gainst the President of the United States upon 
which he is on trial here, and judgment upon 

which must result in his deposition from his great 
office and a call upon the people of the United 
States to choose his successor, turn wholly 
upon the mere question of whether the Presi- 
dent has been guilty of a formal violation of 


but we propose to show this opinion | 


a statute law, which might subject him to a six | 
ents’ fine or a ten days’ impris sonment, if he | 


were indicted for it—if that is the measure and 
the strength (as, when it comes to question 
of evidence, is constantly urged upon you) of 
this accusation, I think that the honorable 


Manager who so eloquently and warmly pressed | 


upon you the consideration that Warren Has- 
tings’s trial was nothing to this was a little out 
of place. If they will make it just as it would 
be if the President had been indicted under 


the civil-tenure act, when he could have been 
found guilty or innocent under the circum- | 


stances of the act, and then the punishment 
could have been made appropriate to the cir- 
cumstances of its actual formal technical in- 
iraction, we could understand that trial; and 
that is open to the House of Representatives 
or to any informer at any time. On the con- 
trary, through hours and pages of eloquence, 
the mere act and fact of the removal of Mr. 
Stanton is made the circumstance or corpus 


delicti wpon which, in respect of its motives, | 


iS purposes, its tendencies, its results, the 
“high erime,’’ in the constitutional sense of 
that term, which would call for a removal 
irom office of the Chief Magistrate by reason 
of 


made the topie of argume nt and of proof. 
Now, Mr. Chief Justice 
cannot fail to see that General She 2rman is not 
called here as an expert to give an opinion 
whether Mr. Stanton is a good Se cretary of 
W ar or not. He is not called here as an expert 
assist your judgment i in determining whether 
"no it was for the public interest that Mr. 
Stanton should be removed, in the sense of 
de termining whether this form of removal was 
zal or not. He is introduced here as the 
cond in command over the armies of the 
Vnited States, and to show an opinion on his 


part, ae a military man and in that position, 
Mat t 


some grave public interest being injured, i is | 


and Senators, you | 


ie military service required for its proper | 


nduet that a Secretary should take the place | 


of Mr. Stanton whose relations to that service 
aud to the Commander-in-Chief were not such 


| 


THE CONGRESSION 


| States, 


as those of Mr. Stanton were, that that opinion || 
was communicated to the President. We shall 
enlarge the area by showing thatit was shared 
in by other competent military authority. 
And, now, if a President of the United 
when brought under trial before a court 
of impeachment upon impeachment, is not at 
liberty in his defense to show that the acts 
which are brought in question as against the 
public interest and with bad motives, and to 
obstruct laws, and to disturb the public peace, 
acts wantonly done, recklessly done, violently 
done, were proper and necessary in the judg- 
ment of those most competent to think, most 
competent to advise, most responsible to the 
country in every sense for their opinions and 
their advice, what can he show? Is it not 


| proper for him to prove that, furnished with 








| 


those opinions and supported by those opin- 
ions, (whether, in fact, which is yet to be de- 
termined, he adopted a mode that was unjus- 
tifiable or not; and whether you shall adjudge 
the mode to be criminal or not, is not now 
important,) he acted in such a manner that 
the motives and the objects which he had in 
view were of the public service, and for the 
public service, and based upon the intelligent 
and responsible opinion and advice of those 
in whom the service and the community gen- 


erally had, and upon the best foundations, the | 


most abiding confidence. 

Now, Senators, reflect; you are taking part 
in a solemn transaction which is to effect, in 
your unfavorable judgment, a removal of the 
Chief Magistrate of the nation for some offense 
that he has committed against the public wel- 
fare with bad motives and for an improper pur- 
pose; and we offer to show you that upon con- 
sultations and deliberations and advice from 
those wholly unconnected with any matters of 
personal controversy and any matters of politi- 

cal controversy, and occupying solely the posi- 
tion of duty and responsibility in the milit ry 
service of the country, he 
to accomplish this change. We cannot prove 
everything in a breath; nor is it a criticism on 
testimony justly to exclude it, that it does not 
in itself prove all; butif it shall be followed, as 


| it will be, by evidence of equal authority and 


weight and by efforts of the President, or au- 
thority to make efforts given by the President 
to secure a change in the control of this office 
which the military service of the country thus 
demanded, we shall have shown you by an 
absolute negative that this intention, this mo- 


tive, this public injury, so vehemently, so pro- | 


acted and desired | 


AL GLOBE. 
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you come to prosecute the Chief Magistrate of 
the nation. The American people will enter- 
tain no Opinions of that sort; nor will their 
Senators. We have the same rule of justice 
and the same rule of evidence for the trial of 
the President of the United States and for the 
trial of the most defense!ess and the weakest of 
all our citizens. 

Mr. EVARTS. Will the honorable Manager 
allow me to say that the only illustration I used 
was of an indictment against the C hie {f Magis- 
trate of the Union on trial before a police court ? 

Mr. Manager BINGHAM. I supposed my- 
self that when the gentleman made use of the 


| remark he intended certainly to have the Sen- 
| ate understand that there was a different rule 


| the 


| ent the evidence will be different. 


of evidence and of administrative justice in 
prosecution of an indictment in a court 
where the penalty might be six cents from 
that which applied in the prosecution of the 
President before the Senate. 

Mr. EVARTS. When the issues are differ- 
It does not 
depend on the dignity of the defendant. 

Mr. Manager BINGHAM. It is very difli- 
cult to see how the gentleman can eseape from 
the position which he has.assumed here before 


| the Senate by making the remark that he sup- 


posed the President to be prosecuted. Itis a 
very grave question in this country whether the 
President can be prosecuted in the courts of 
the United States for an indictable offense 
before he is impeached. It has been ineorpo- 
rated in your Constitution that after he has 
been impeached and removed he may be in- 
dicted and prosecuted for the crime. I do not, 
however, stop to argue that question now. | 


| do not care who is prosecuted upon an indict- 


| the books. 


fusely imputed in the course of the arguments, | 


so definitely charged in the articles, had no 
| foundation whatever. 
Mr. Manager BINGHAM. Mr. President 


and Senators, after 
tion that was propounded by one of the Sena- 
tors to the counsel for the President had been 
put, nothing more would have been said by the 
Managers but for the argument that has since 
been interposed. The suggestion made by 
the honorable Senator shows the utter incom- 
petency and absurdity of the proposition that 
is presented here now: that was whether you 
proposed to ask of the witness that he formed 
the opinion and expressed it to the Executive 
that he ought to remove the Secretary of War 
in the mode and manner that he did remove 
him or attempt to remove him. Is there any 
one here bold enough to say that if he had 
formed the opinion against the legality of the 
proceeding and had so expressed himself to 
the President it would be competent for us to 
introduce any such matter here as a mere mat- 
ter of opinion to prove intent or to prove any- 
thing else against the President. 

But, apart from that, the reason chiefly why 
I rose to reply to the utterances of the gentle- 
man who has just taken his seat is this: he 
intimates here the extraordinary opinion for 


himself that the trial in a court of justice of a | 


beggar arrested in your streets for a crime 
punishable with six cents of fine or, perchance, 
five hours’ imprisonment, is subject to a very 
different rule of evidence and of administrative 


the very pertinent ques- | 


ment, whether the President or a beggar, the 
same rule of evidence applies to each. I do 
not care who is impeached, whether it be the 
President of the United States or the lowest 
civil officer in the service of the United States 
before the Senate, the same rule of evidence 
obtains, and the common-law maxim applies 


|| that where an offense is charged which is un- 


lawful in itself, and it is proved to have been 
committed, (as alleged in every one of these 
articles, and established, I say, by the proof as 
to all of them,) the law itself declares that the 
intent was criminal, and it is for the accused 
to show justification. That is the language of 
I so read it in the volume lying 
before me, the third of Greenleaf. 

I do not stop to delay the Senate by reading 
the words further than I have recited them, 
that where the act is unlawful the intent is 
established by the proof of the fact that he did 
commit the unlawful act. As I intimated be- 
fore, that being the rule of evidence as to the 
intent, which was very adroitly suggested as 
the reason for asking this extraordinary ques- 
tion, this kind of testimony could be of no 


| avail unless, indeed, we were to have the 
| opinion of the Lieutenant General as to the 


legality of the act. 

I remarked before—and upon that remark I 
stand—that the question of the legality of the 
President's conduct is not to be settled by the 
opinions of any witness called at this bar; it is 
to be settled by the jadgment of this Senate ; 
and it is to be settled by the judgment of the 


| Senate to the exclusion of every other tribunal 


| Constitution, 


on the earth, for it is so written in your Con- 
stitution. Intents are not to be proved in any 
conceivable form or shape by the opinions of 


| any number of witnesses about the legality of 


an act. The law and the judges of the law 
will determine whether the act was unlawful; 
and opinions, though ever so often formed 
and expressed by a third person, cannot make 
an unlawfal act a legal or a lawful act, and 
cannot get rid of the intention which the law 
says necessarily follows the commission of an 
unlawful act. 

Well. say the gentlemen again, the President 
was taking the advice of honore d and honor- 
able gentlemen in the public service. The 
as the Senate well know, indi- 
cates who shall be the President's advisers in 


justice from that which prevailsand applies when \| such case as this of the removal of the head 
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of a Department. 
declares that he 
necessarily 
and with the 
‘The tenure-of-ofhee act, following the Consti- 
tution, provided further that he may for suffi- 
cient reasons to him appearing suspe nd the 
incumbent and the advice of the Senate, 
laying the fucts before the Senate, with the 
evidence upon which he acted, whether the 
suspension should be absolute. The 
President did take the of the Senate; 
he did suspend this officer whose removal he 
undertakes to prove now by individual Opin- 
ions the public service requires. He sent no- 


That Constitution expres nly 
may appoint, and ’ 
the present incumbent by 
advice and consent of the Senate. 


there ‘by 
remove, 


take 


made 
advice 


tice of that sus pension to the Senate. The 
Senate, as his constitutional adviser, acted 
upon it. They gave him notice that they 
advised him not to attempt any further inter- 
ference with the Secretary for the Department 
of War. They gave him notice that under the 


law he could not go a step further. He there 
upon falls back upon his assumed right, and 
undertakes to dety the Constitution, to defy 
the tenure-of-oflice act, to dety the Senate, 
and to remove the Secretary of War, and 
appoint another in his place without the ad- 
vice and consent of anybody exeept such as he 
he 
1y having them swear to 
their opinions. We protest against it in the 
name of the Constitution; we protest against 
itin the name of the laws enacted in pursuance 
of the Constitution; and we protest against it 
in the name of that great people whom we this 
day represent, and whose rights have been out- 
rageously betrayed, and are now being auda- 
ciously defied before this tribunal. 

The CHILE JUSTICE. The Secretary will 
read th» question, 

The Secretary read as follows : 
After the -estoration of Mr. Stanton to 
office did you form an opinion whether the good of 


the service required a Secretary of War other than 
Mr. Stanton; and if so, did you communicate that 
opinion to the President? 

The CHIEF JUSTICE. The Chief Justice 
will submit the question to the Senate. 

Mr. CONNESS called forthe yeas and nays, 
and they were ordered; and being taken, re- 
sulted—yeas 15, nays 35; as follows: 

YEAS — Messrs. Anthony, Bayard, Buckalew, 
Dixon, Doolittle, Fowler, Grimes, Hendricks, John- 
son, MeCreery, Patterson of Tennessee, loss, ‘Trum- 
bull. Vau Winkie, and Vickers—15, 

NAYS—Messrs. Cameron, Cattell, Chandler, Cole, 
Conkiing, Conness, Corbett, Cragin, Davis, Drake, 
Edmunds, Ferry, Fessenden, Frelinghuysen, Harlan, 
Henderson, Lloward, llowe, Morg cali, Morrill of 
Maine, Morrill of Vermont Morton. Norton, Nye, 
Patterson of New Hampsi ire, P omeroy, Ramsey 
Sherman, Stewart, Thayer, ‘Tipton, Willey, W illiams, 
W ile on, and Yates—3)5 

NOT VOTING—Measrs. Sauls bury, § 
ner, and Wade—4, 

So the question was decided to be inadmis- 
sible. 

Mr. JOHNSON, Mr. 
the Chair a question. 

The CHIEF JUSTICE. The Secretary will 
read the question proposed by the Senator 
from Maryland. 

The Secret: ury read as follows: 


Did you at any time, and when, before the Presi- 
dent gave the order for the removal of Mr. Stanton 
us Secretary of War, advisethe President to appoint 
some other person in the place of Mr. Stanton? 

Mr. Manager BUTLER. To that we have 
the honer to object as being leading in form, 
a not only in form bad, but being covered 
by the vote just taken. 

Mr. EVARTS. 1 suggest, Mr. Chief Jus- 
tice, that the objection of a question being 
leading in form cannot be made when it is put 
by a member of the court. I have never un- 
derstood that such an objection could be made. 
lt imputes to the court the idea of putting 
words into the witness’s mouth to lead him. 

Mr. Manager BUTLER. I do not know, 
Mr. President 

Mr. DAVIS. 
whether the Managers or the counsel for the 
defense ean interpose any objection to a ques- 
tion made by a member of the court? 


The CHIEF JUSTICE. 


call into _ councils; and now 
undertakes to justify | 


chose to 


Question, 


Sprague, Sum- 


President, I send to 





SUPPLEMENT TO - 


thinks that any objection to the putting of 
question by a member of the court must come 
from the court itself. 

Mr. Manager BUTLER. Whenever that 
qnestion arises, the Managers wish to be heard 
upon tt. 

Mr. DRAKE. 
question. 

The CHIEF JUSTICE. The only mode in 
which an objection to the question can be 
decided properly is to rule the question admis- 
sible or inadmissib'e: and that is for the Sen- 
ate. ‘The question of the Senator from Mary- 
land has been proposed unquestionably in good 
faith, and it addresses itself to the witness in 
the first instance, and it is for the Senate to 
determine whether it shall be answered by the 
witness or not. Senators, the question is 
whether the question propounded by the Sena- 
tor from Maryland is admissible. 

Mr. HOW. Mr. President, [ should like 
to have the question read again. I did not 
understand it. 

The CHIE JUSTICE. The Secretary will 
read the question propounded to the witness 
by the Senator from Maryland. 

The Secretary read as follows: 

Did you at any time, 
the President gave the order tor the removal of Mr. 


Stanton as Secretary of W ur advise the President to 
appoint some other person than Mr. Stanton? 


Mr. DRAKE. On that question I ask for 
the yeas and nays. 

The yeas and nays were ordered; 
taken, resulted 


YEAS — Mecers, 
Dixon, Doolittle, 


[I object to the putting of the 


(Jue ation, 


and being 
-yeas 18, nays 32; ‘as follows: 
Anthony, Bayard, Buckalew, 
Edmunds, Fessenden, Fowler, 
Grimes, Henderson, Hendricks, Johnson, MeCreery, 
Patterson of Tennessee, Ross, Trumbull, Van Win- 
kle, and Vickers—1S8. 

NAYS—Messrs. Cameron, Cattell, Chandler, Cole, 
Conkling, Conness, Corbett, Cragin, Davis, Drake, 
Ferry, Frelinghuysen, Harlan, Howard, Howe, Mor- 
gan, Morrill of M: aine, Morrill of Vermont, Morton, 
Norton, Nye, Patterson of New Li: umpshire, Pome- 
roy, Rams sey, Sherman, Stewart, Thayer, Tipton, 
Willey, Williams, Wilson, and Yates—32. 

NOT VOTING—Messrs. Saulsbury, Sprague, 
ner, and Wade—4. 

So the Senate decided the question to be 
inadmissible. 


Mr. STANBERY. 


Sum- 


We have nothing fur- 


|| ther to ask of General Sherman. 


Mr. Chief Justice, I suggest 


| desires 


Mr. Manager BINGHAM. We have noth- 
ing to ask of Gene ral Sherman. 

The CHIEF JUSTICE. The Chief Justice 
to ask whether the counsel for the 
President will require General Sherman again 


lat all? 


To this question no response was made ; but 
Mr. Stanbery and Mr. Manager Buter each 
engaged in conversation with “the witness. 

Mr. COL E, (at two o’clock and fifteen min- 
utes p. m. I move that the Senate take 


| recess for fifteen minutes. 


| for the President, 


The motion was agreed to; and the Chief 
Justice resumed the chair at half past two 
o'clock, and called the Senate to order. 

The CHIEF JUSTICE. Gentlemen counsel 
please proceed with your 


| evidence. 


R. J. Meas sworn and examined. 

By Mr. Sranpery: 

Question. What office do you hold? 

Answer. I am clerk of the supreme court 
of the District of Columbia. 

Question. Were you clerk of that court in 


| February last? 


The Chief Justice 


Answer. Yes. 

Question. Have you with you the affidavit 
and warrant under which Lorenzo Thomas was 
arrested ? 

Answer. Ihave. [Producing some papers. ] 

Question. Are these the original papers? 

Answer. The original papers. 

Question. Did you aflix the seal of the court 
to the warrant? 

Answer. | did. 

Question. On what day? 

Answer. On the 22d of February last. 

Question. At what hour of the day? 

Answer. It was between two and three o’clock | 
in the morning of that day? 

Question. At what place? 


and when, before | 





Answer. At the clerk’ s office, where the se; 
is. , 

Question. Did you sit up in that office 
night? 


“Answer. No, sir. 

Question. Who brought that warrant to you? 

Answer. Ido not know the gentleman th 
brought it; he said he was a member of (,. 


gress, Mr. Pine, of Missouri. 

Question. He announced himself as \; 
Pine, of Missouri? 

Answer. Yes, sir. 


Question. He then brought that warrant ¢, 

you at your house at that hour inthe morniny? 
Answer. Yes, sir. 

Question. And you went then to the clerk's 
office? 

Answer. I went to the clerk’s office and 
affixed the seal and attested it. 

Question. ‘To whom did you deliver the war. 
rant? 

Answer. To Mr. Pie, if that was the gop. 
tleman. I did not know him, and do not |} 
him now. 

Question. The marshal was not there at tha: 


LOW 


| time? 


| we are a little further along in the ease. 


Answer. No, sir. 
Mr.-Manager BUTLER. May I ask to what 
article this applies ? 
| Mr. STANBERY. What article! It do 


not apply to any article. It applies ve ry con- 
clusively to some of your proof, and it ay) 
very much to our answer, as you will find 
(To 
the witness.] Have you the warrant here? 
Answer. Yes, sir, I have. 
Question. Did he bring the affidavit up: 
which the warrant was founded, or did you get 


| that afterward ? 








Answer. 
I think so; 
recollect. 

Mr. STANBERY. We propose to read these 
papers, gentlemen, [handing the warrant aud 
altidavit tothe Managers. | 

Mr. Manager BUTLER, (having examined 
the papers.) I understand, Mr. President, 
that the counsel forthe President offer the afi 
davit and warrantin evidence. Before coming 
to them, I should like toask a question or two 
of the witness. [ suppose that is our right. 

Mr. STANBERY. About the papers or 
what? 

Mr. Manager BUTLER. About the thing 
you have been examining in regard to. 

Mr. EVARYS. That is all we have been 
examining about. 

Mr. Manager BUTLER. I propose to exam- 
ine about the proof you have already put in. 

Mr. STANBERY. Weare through with the 
witness as soon as we get the papers. You can 
take him now and cross-examine him. 


Mr. Manager BUTLER. Very well. 


Cross-examined by Mr. Manager But.er: 


Question. You say you aflixed the seal aout 
two o’clock ia the morning of the 22d of Feb- 
ruary? 


Answer. Between two and three o’clock in 


I believe all the papers he gave me. 


but Iam not sure of it. | cannot 


| the morning. 


Question. Were you called upon to get up 


| and go tothe office to do that ? 


Answer. I was. 

Question. In cases where great crimes have 
been committed, and it is necessary to stop th 
further progress of crime, you have been ac: 
customed to do that, I suppose ? 

Answer. I do not know of any case where 
that was necessary to prevent a crime. I have 
done the same thing in habeas corpus cases, 
and in one replevin case I remember. 

Question. Where it is a matter of conse- 
quence you do these things when called upon: 

Answer. Certainly. 

Question. It is nothing unusual foryou todo 
it in such cases ? 

Answer. It cannot be said to be unusual. | 
would do it at any time. 

By Mr. SranBery: 

Question. Have you often been called -— 


in the course of your experience at night? 
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Answer. Only three times, and this is one 
f them. 


Ovestion. Do you know what became of this 


extreme case? What was done with this 


1° 


ruin al . - : 

; inswer. I was not present at the examina- 

ton. pee 
Mr. STANBERY, (to the Managers.) Are 

you through with the papers? 

"Mr, Manager BUTLER. I am through with 


> pal ers. 


~ Mr. STANBERY. Very well. 

Mr. Manager BUTLER. I have the honor 
to object, Mr. President, to the warrant and 
alidavit of Mr. Stanton being received as evi- 
dence in this cause. I do not think Mr. Stan- 
ton can make testimony against the President 
by any aflidavit that he can put in, or for him 
by any proceedings between him and Lorenzo 
(homas. I do not think the warrant is rele- 
vant to this case in any form. ‘The fact that 
Thomas was arrested has gone in, and that is 
all. ‘to put in the affidavit upon which he 
was arrested certainly is putting in res inter 
a It is not a proceeding between Thomas 
aud the President ; but this is between Thomas 
aud Stanton, and in no view is it either perti- 
nent or relevant to this case or competent in 
any form, so far as I am instructed. 

Mr. EVARTS. Mr. Chief Justice and Sen- 
ators. the arrest of General Thomas was brought 
into testimony by the Managers and they ar- 
gued, I believein their opening, before they had 
proved it, that that was what prevented General 
‘Thomas using force to take possession of the 
War Otlicee We now propose to show what 
that arrest was in form and substance by the 
authentic documents of it, which are the war- 
rant and the affidavit on which it was based. 
lhe affidavit, of course, does not prove the 
facts stated in it; butthe proof of the aflidavit 
shows the fact upon which, as a judicial found- 
ation, the warrant proceeded. We then pro- 
pose to follow the opening thus laid, of this 
proceeding, by showing how it took place and 
how efforts were made on behalf of General 
thomas by habeas corpus to raise the question 
for the determination of the Supreme Court of 
the United States in regard to this act. 

Mr. Manager BUTLER. I understand, Mr. 
President, that if this affidavit goes in at all, 
it is then evidence of ail that it states, if the 
geutlemen have a right to put it in. 

Mr. EVARTS. 1 said otherwise; but you 
can have your own conclusion. We do not 
admit it to be so. 

Mr. Manager BUTLER. That is my con- 
clusion, and that is what we should claim; and 
I think nothing more clearly shows that it can- 
not be evidence than that fact. This was not 
an attempt of the President to get this matter 
hefore the court; it was an attempt of Mr. 
Stanton to protect himself from violence which 
had been threatened in two instances before. 
his was late at night. Mr. Stanton, we can 
easily judge from the evidence, was informed 


1i08. 


that night of the threats made to Bureian, the 


threats made to Wilkeson, and the threats 


made at Willard’s Hotel, and being informed | 


of them he did not know at what hour this man 
migit bring his masqueraders upon him, and 
thereupon he took care to protect himself at 
the earliest possible hour. 

But how that can relieve the President from 
crime, how that shows that he did or did not 
commit the act complained of, because Stan- 
ton arrested Thomas or Thomas arrested Stan- 
‘on, is more than I can conceive. Suppose 
Stanton had not arrested Thomas, would it 
show that the President is not guilty here? Sup- 


pose he did arrest him, does it show that he is | 


guilty here? Ts it not merely, in the language 
ot the law, well known to every lawyer in the 
Senate, res inter alios acta—things done be- 
‘ween other parties than the parties to this 
record. We only adverted to the arrest in 
putting in Thomas’s declaration to show what 
elect it had on his mind. 

Mr. EVARTS. It has already been put in 
proof by General Thomas that before he went 


dent and told him of his arrest, and the Presi- 
dent immediately replied *‘ that is as it should 
be;’’ or ** that is as we wish it to be, the ques- 
tion in the court.’’ Now, L propose to show 
that this is the question that was in the courts, 
to wit: the question of the criminality of a per- 
son accused and this civil-tenure bill. And I 
then propose to sustain the answer of the 
President, and also the sincerity and substance 
of this his statement already in evidence, by 
showing that this proceeding, having been com- 
menced as it was by Mr. Stanton against Gen- 
eral Thomas, was immediately taken hold of 
as the speediest and most rapid mode, through 
& habeas corpus, in which the President or the 
Attorney General, or General ‘Thomas acting 
in that behalf, would be the actor, in order to 
bring at once before this court, the supreme 
court of the District, the question of the valid- 
ity of his arrest and confinement under an act 
claimed to be uneonstitutional, with an imme- 
diate opportunity of appeal to the Supreme 
Court of the United States then in 
from which at once there could have been ob- 
tained a determination of the point. 

Mr. Manager BUTLER. And whenever 
that is proposed to be shown I propose to show 
that Mr. Thomas was discharged on the motion 
ot his own counse! from arrest by the judge. 

Mr. KVARTS. Very well; that is after- 
ward; we will see about that; we will prove 
our case; you can prove yours, 

Mr. Manager BUTLER. Admit this and 
the Senate will be traveling into the question 
of the various facts taking place in another 
court; and I have not yet heard any of the 
learned counsel say that this did not 


session, 


come 


| within the rule of res infer alios acta—things 


done between others than varties to the record. 
Mr. EVALRIS. I did not think it nece 
sary. 
Mr. Manager BUTLER. 
very good answer 
or not, is it 


That may be a 
; but, whether it is necessary 
not so? Is there a lawyer any- 


| where who does not understand that, and who 


| afidavit? 


| told him * 


does not know that the proceedings between 
two other persons after a crime is committed, 
never yet were offered in evidence to show that 
a crime was not committed. 

It is said that the President was glad to get 
this matter before a court. Did he see that 
No. Did he know what was in it? 
No. All he knew was that his man was ecar- 
ried into court on some process which the man 
himself, Thomas, did not even know what it 
was. He was simply arrested. Mr. Thomas 
himself did not see the affidavit at that time, 
did not know anything of the matter except 
that he was taken by the marshal. He had 
never seen the paper on the evidence here; he 
did not even know for what he was arrested. 
All he knew was that he was arrested for some- 
thing or other; whether it was for being at the 
masquerade ball the night before, masked, or 
what it was he could not tell; he does not pre- 
tend to have told here in evidence; but when 
he said to the President, ** they have arrested 
me’’—for which of his virtues or for which of 
his crimes nobody knew—he did not, he does 
not say that he ever saw any paper in any 
form; but he simply went to the President and 
Il am arrested.’’ And what, then, 
did the President say? ‘* That is where | 
want you to be, in court.’’ I should have 
thought he wanted him anywhere else except 
in the War Office ; and that is albthe testimony 
shows so far. 

Now, they propose to put in Mr. Stanton’s 
affidavit. It is exceedingly good reading, gen- 
tlemen of the Senate, and sets forth the case 
with great luminousness. It shows the terror 
and alarm of the good citizens of the District 
of Columbia when at night men who are known 
to be men of constancy and steadfastness, men 
representing important districts in Congress, 
felt it was their duty to call upon the chief 
justice of the supreme court of this District 
to interpose, felt that it was their duty to call 
up the venerable clerk of that court in the dead 
of night to get a warrant, and felt that it was 
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the consummation of this crime. It shows the 
terror and alarm which the unauthorized, ille- 
gal, and criminal acts of this re spond nt had 
thrown this city into at that hour. Undoubt- 
edly all that isin the affidavit; undoubtedly all 
that can be shown: and then, thank God, we 
have before the Senate and the people of 
America this appeal to the laws by Mr. Stan- 
ton, which this criminal 
undertook, either 
iurni 


respondent never 
before or although 
hed with all the panoply of lega 
the Attorney 
never brought his quo warranto; he ne 
brought any process ; 


since, 
l attack 
He 


vert 


and detense in General, 
he never took any st p 
of himself, nor had he for a year. 

All that will appear doubtless, and we should 
be glad to have it in, provided it did not open 
us into regions of unexplored and uncertain, 
diffuse andimproper evidence, opening eutirely 
new issues. If you are ready to go into it I 
am; but [ say it does not belong to this case. 
I think we can make quite as much out of it 
as they can, but itis no portion of this case. 
It is not the act of the President; it has noth- 
ing to do with the President; the President 
never saw these papers upon any evidence here ; 
and what Mr. Thomas did, and what Mr. Stan- 
ton did, they themselves must stand by. 

Mr. STANBERY. I believe our hour has 
not expired, and | wish upon this matter to 
address, Mr. Chief Justice, a few words to the 
Senate. 

Senators, there are two grounds upon which 
we ask the admission of this testimony. Tirst 
of all, there are already in evidence the decla- 
rations of the President that he made this re- 
moval to bring the question of that law to the 
consideration of the courts. That is already 
in evidence, and as to that the Managers say it 
is all pretense, all a subterfuge. 

Mr. Manager BUTLER. Where in evidence? 

Mr. STANBERY. Among other things in 
a place that I need not refer to now, the speech 
of the honorable Manager who opened the 
case. 

Mr. Manager BUTLER. If you will take 
my speech as evidence I am very glad. ‘That 
is the best evidence. 

Mr. STANBERY. Not, except as a last 
resort, for anything. The gentleman has re- 
peated that this is all pretense of asking toget 
into the courts, that it 1s a subterfuge, an after 
thought, a mere scheme on the part of the 
President to avoid the consequences of an act 


| done with another intention than that. Again, 


what sort of a ease have the Managers at- 
tempted to make against the President upon 
his intentions with regard tothe occupation of 
the War Otfice by Thomas? ‘They have sought 
to prove that the intentions of the President 
were not to get it bylaw but to get it by intim- 


| idation, threats, and force; they have gone 


into this themselves to show the intent of the 
President, and how? ‘They have given the 


| declarations of Thomas as to his purpose of 


| arrest of 


using threats, intimidation. or foree, and claim 
that those declarations bind the President, and 
you, Senators, have admitted them against the 
President. ‘The mere declarations of Thomas 
as to his intention to enter the office by force 
and intimidation are to be considered the dec- 
larations of the President, and as evidence of 
his intent. Oh! saythe gentlemen, that thing 
was stopped by this prosecution ; the prompt 
General Thomas next morning was 
the only thing that defeated the accomplish- 
ment of the purpose that was in the mind of 
the President and in the mind of General 
Thomas. 

Mr. Manager BUTLER. 
Thomas said so. 

Mr. SFTANBERY. Thomas said so! The 
Senate will bear me witness who said so, who 
called that a subterfuge, and who called that 
a pretense! We wish to show what was this 
proceeding got up at midnight, as the learned 
Manager says, in view of a great crime just 
committed or about to be committed; got up 
under the most pressing necessity, with a 
judge, as we will show, summoned from his 


I did not say so. 


to the court upon this arrest he saw the Presi- || their duty to take immediate means to prevent |) bed at an early hour on that winter morning, 
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ihe 2¥d of hy bruary, at two 0’ clock—a judge 
nieht from the bench, such was the urgent 

hid pore my me ty, either pretend: ad or 
real, on the part of Mr. Stanton to avoid the 
force and intimidation to remove him 
from that ollice. We shall show that having 
had him arrested, held to bail in 35,000, the 
time of the trial or further hearing of this 
great criminal having been fixed for the next 
Woedine day, all thi being done on the prior 
there on that day it 


Saturday, when he got 
we have rot no crim 


turned out thus: ** Why 
inal at all; General ‘Thomas is just as good a 
community.”’ 
's counsel say to the court, ‘ He 


citizen as we have in thi Gien- 


( ral | hi yinkit 


is surrendered; he is in custody; and we do 
that forthe purpose of moving a habeas corpus.”’ 
\s soon as that purpose was announced, all 
at once this rreat criminal and this great crim- 


inal act immediately disappear, and the ju 


says, ‘* his is all nothing at all that we have 
had against you, General Thomas; we do not 
even want to ask vou to give bail; on the con- 
And the counsel for 
Mr. Stanton, who were there on that morning, 


} 


ige 


trary, L dismiss you.”’ 
and who had seen this great criminal punished, 
for good be- 
havior, expressly consent to what? Not merely 
that he shall be put at large under bonds; not 
merely that he shall give bonds for his good 
behavior, but that he shall be absolutely dis- 
charged and if there was no 
prosecution at all; not bound over to the next 
term of the court, but totally discharged, and, 
as we shall show you, discharged for the very 
purpose of preventing what was then in prep- 
aration, the presentation of “a habeas corpus, 


or, at any rate, put under bond 


go free, Just as 


that the case might be got immediately to the 
Supreme Court of the United States, then in 
session, the only ready way in which the ques- 
tion could be brought before the courts and 
decided for any purpose of any value. Sen- 
ators, 1s that, too, to be excluded? I trust not. 

Mr. Manager BUTLER. I did not mean to 
trouble the Senate again; but one or two state- 
ments of fact have been made to which, I 
think, | must call your attention. First, it is 
said that Mr. Thomas was discharged wholly. 
hat depended upon the chief justice of that 
court, If you are going to try him by impeach- 
ment, wait until after we get through with this 
case. Qnetrial atatimeis suflicient. Ishe tobe 
tried beeause he did not do his duty under the 
circumstances ? Neither Mr, Stanton, nor your 
lionor, nor anybody else has any right to judge 
of the act of that court until he is here te de- 
fend himselW, which the chief justice of the 
supreme court of the District of Columbia is 
amply able to do. 

‘Then there is another point which I wish to 
take into consideration. It is said that Thomas 
had become a good citizen. I have not agreed 
to that. I do not believe anybody else has; 
but he himself testifies that the fight was all 
out of him the next morning after this process, 
and they put in then that he agreed to remain 
neutral, Then there was no occasion to hold 
him any longer. He took a drink to seal the 
neutrality. Do they not remember the testi- 
mony that on the next morning after this he 
and Stanton took a drink and agreed to remain 
neutral, and they held up the glasses and said, 
** This is neutral ground now?’’ What was the 
use of holding him any further? 

Mr. STANBERY. Thatis, he took a drink 
with the great criminal! 

Mr. Manager BUTLER. He took a drink 
with the President's tool; that is all. The 
thing was settled. The poor old man came 
and complained that he had not had anything 
to eat or drink, and in tender mercy to him 
Mr. Stanton gave him something to drink ; and 
he says that from that hour, if he had not 
before, he has never had an idea of force. 
What, then, was the use of holding him? 

Now, I wish to call the attention of the Sen- 
ate to another statement of fact, and that is, 
that they did not hold him to keep the peace. 
Why, the next morning he was told that he 
was not held to keep the peace. He said that 


SUPPLEMENT TO > 


sisted upon putting it in; I objected, but he 
said it was necessary for him to make that point, 
and then | yu lded that he might doit. He 
said to the Senate that the judge told him, 
‘** This does not interfere in any way with your 
duties as Secretary of War.’’ 

But there is stillanother thing. This uncon- 
stitutional law*has been on the statute-book 
since a year ago last March. ‘The learned 
Attorney General of the United States stands 
Where is the writ of quo warranto 
which it was his duty to file? 

Mr. STANBERY. Iwill showit to youright 
away, as soon as I get through this testimony. 

Mr. Manager BUTLER. Then it will be 
the first exhibition that has ever been made to 
any court in the United States of it, if it is 
shown to me. I suppose it has been prepared 
since as part of this defense. Where 1s the 
quo warranto filed in any court, Judge Cart- 
ter’s court, or anybody else’s court? Where 
is the proceeding taken? MHe—lIL put it to him 
as a lawyer, dare he deny it?—he is the only 
man in the United States that could file a 
quo warranto, and he knows it. He is the 
only man who could initiate this proceeding, 
and he knows it. And yet it was not done; 
and still he comes here and talks about putting 
in the quarrels between Mr. Stanton and Mr. 
Vhomas over this matter. They are res inter 
alios, | say again—things done between others— 
and they have nothing more to do with this 
ease, and hardly as much as the fact which the 
President with his excellent taste, and the 
excellent taste of his counsel, drew out here 


before me, 


against my objection, that Mr. Stanton when | 


this man ‘Thomas claimed that he was fainting 


for want of his breakfast and his drink, gave | 


him a drink. 

The CHIEF JUSTICE. The counsel will 
lease reduce their question to writing. 

Mr. SLANBERY. It is the aftidavit, if the 
court please, that we offer in evidence. 

The CHIEF JUSTICE, 
aflidavit relate to ? 


Mr. STANBERY, 


the two papers. 


Mr. EVARTS. To be followed by the other 


| proof which we have stated. 


| resort to a court of law. 


The CHIEF JUSTICK. The Chief Justice 
thinks the atlidavit upon which the arrest was 
made is competent testimony, as it relates to 
a transaction upon which Mr. Thomas has 
already been examined, and as it may be ma- 
terial to show the purpose of the President to 
He will be happy to 
put the question to the Senate if any member 


desires it. (NO Senator being heard to speak.) | 


Read the atlidavit. 

Mr. Manager BUTLER. Does your Honor 
understand that the aflidavit is admitted? 

The CHIEF JUSTICE. Yes, sir. 

Mr. Manager BUTLER. I heard one Sen- 
ator ask for the question to be put. 

The CHIEF JUSTICE. Does any Senator 
ask the question to be put? 

Mr. CONNESS. 
be put, and I now ask for the yeas and nays 
upon it. 

‘The yeas and nays were ordered. 

Mr. HOWARD. I wish the question might 
be read. We do not fully understand it. 


The CHIER,J USTICE. The Chair will state | 
that the counsel for the President propose to | 


put in the affidavit upon which the arrest of 
General Thomas was made on the morning, | 
think, of the 22d of February. 

Mr. JOHNSON. It is impossible to decide 
without knowing what the paper is. 

The CHIEF JUSTICE. Will the counsel 
state what they propose to prove in writing? 

Mr. EVARTS. I will read the affidavit. 

Mr. Manager BUTLER. We object to that. 
Then it is in. 

The CHIEF JUSTICE. Objection is made 
to reading the aflidavit. If the counsel will 
state what they propose to prove in writing it 


here to the Senate upon his oath, and he in- || will be better. 


What does the | 


It is that upon which | 
the warrant was issued—the affidavit by Mr. | 
| Stanton, and the warrant for the arrest of | 


| Thomas founded on that affidavit. We offer | 


Il asked that the question | 


read the proposition of the counsel {vr 4) 


Mr. STANBERY. We prop 

affidavit made by Mr. Stanton on the y 

the 2Zist or morning of the 22d of Februar 
The CHIEF JUSTICE. You wiil stare ;, 

in writing. © s 
‘Lhe proposition having 

writing, 


The CHIEF JUSTICE. The Secretary wil 


se to offer a 


i 


' 


been reduced | 


) 


the 
President. 

‘The Secretary read as follows : 

We offer a warrant of arrest of General Th Mas 
dated February 22, 1803, and the atiidavit oy whi 
the warrant issued, ie 

The CHIEF JUSTICE. Senators, you who 
are of opinion that the evidence proposed to 
be offered by the counsel for the President 


admissible, will, as your names are called 


| answer yea; those of the contrary opinion, 














'| and to issue orders as such, and your affiant is 6” 
| informed and believes that the said Lorenzo Thoms 


| 


nay. ‘The Secretary will call the roll, 
The question being taken by yeas and nays, 
resulted—yeas 34, nays 17; as follows: 


YEAS.—Messrs. Anthony, Bayard, Buekalew, (+. 
tell, Cole, Corbett, Cragin, Davis, Dixon, Doolitrio 
Fessenden, Fowler, Frelinghuysen, Crimes, [ley: 
derson, Ulendricks, Johnson, McCreery, Morrill of 
Maine, Morrill of Vermont, Morton, Norton, Par- 
terson of New Hampshire, Patterson of Lenness 
Pomeroy, Ross, Sherman, Sumner, Trumbull, \ 
Winkle, Vickers, Willey, Williams, and Yates—24 

NAYs.—Messrs. Cameron, Chandler, Conkij 
Conness, Drake, Kdmunds, Ferry, Harlan, How, 
Howe, Morgan, Nye, Ramsey, Stewart, Thayer, ‘| 
ton, and Wilson—17. 

NOT VOTING.—Messrs. Saulsbury, Sprague, and 
Wade—3. 

So the Senate decided that the offer of the 
counsel should be admitted. 

Mr. EVARI'S. I will read the papers. The 


affidavit is: 


ip- 


To Hon. Davip K. Cartrer, Chief Justice of the Su- 
preme Court for the District of Columbia: 

Comes Edwin M. Stanton, of the city of Washing- 
ton, in the said District, and upon oath says that on 
the 2ist day of February, A. D. 1868, he, the said 
Kdwin M. Stanton, duly held the oflice of Secretary 
for the Department of War, under and according to 
the Constitution and laws of the United States; that 
he bad, prior to said 2lst day of February, A. D.1] 
been duly nominated and appointed to the said ot! 
of Seeretary of War by the President of the United 
States, and that his said nomination had been sub- 
mitted in due form of law to the Senate of the Uni- 
ted States, and his said nomination had been duly 
assented to and confirmed by and with the advice of 
the Senate; and he, the said Edwin M. Stanton, had 
duly accepted said office, and taken out and sub- 
scribed all the oaths required by law, upon his i 
duction into said office, and was in the actual posses- 
sion of said oflice and performing the duties ther 
on said 2lst day of February, A. D. 1868, and he had 
never resigned said oflice, or been legally dismissed 
therefrom, and he claims that he does now legally 
hold said office, and is entitled to all the rights, priy- 
ileges, and powers thereof. 

And the said Edwin M. Stanton on oath further 
states that on said 2lst day of February, 1508, in the 
city of Washington aforesaid, Andrew Johnson, Pres- 
ident of the United States, made and issued an order 
in writing under his hand, with intent and purpose 
of removing him, the said Edwin M. Stanton, from 
thesaid office of Secretary for the Department of War, 
and authorizing and empowering Lorenzo ‘homas, 
Adjutant General of the Army of the United States, 
to act as Secretary of War ad interim, and directing 
him, the said ‘Thomas, to immediately enter upon the 
discharge of the duties pertaining to that office. And 


| your affiant further states that the said pretended 


order of removal of him from the said oflice of See- 
retary of War is wholly illegal and void and contrary 
to the express provisionsot an act duly passed by the 
Congress of the United States on the 2d day of March, 
A. D. 1867, entitled** An act regulating the tenure ot 
certain civil offices.” And your afliant on oath tur. 
ther states that the said Lorenzo Thomas did, on said 
2ist day of February, A. D. 1868, in said city of Wash- 
ington, accept the said pretended appointment as 
Secretary of War ad interim, and on the same day 
left with your afliant a copy of the said pretended 
order of the President removing your afliant as Secre- 
tary of War, and appointing the said Lorenzo Thomas 
Secretary of War ad interim, certified by the said 
Lorenzo Thomas under his own hand as Secretary of 
War ad interim. And on the same 21st day of bed 
ruary, A. D, 1868, in the city of Washington atore- 
said, the said Lorenzo Thomas delivered to your 
affiant the said pretended order of Andrew Johns My 
with intent to cause your affiant to deliver to 51) 
the said Thomas, all the records, books, papers, #"' 
other publie property now in his (the afliants) ¢us- 


tody and charge as Secretary of War. And your 


| affiant further states on oath, and that he is informe 


and believes that the said Thomas has, in said cit) 
Washington and District aforesaid, exercise) }: 


yt War, 


attempted to exercise the duties of Secretary vo! 


f 
l 


gives out and threatens that he will forcibly remove 
your complainant from the building aud apartucs 
of the Secretary of Warin the War Departinent, 3! : 
forcibly take the possession and control thereo! une 
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‘dp ret te nded appointment by the President of 


i : sas Secret: My p! W ir ad iatertia, 
ir atliant alleges that the appointment 
which the said ‘homas claims to aet, and to 


id perform the duties of Secretary of War, is 
ruthorized and illegal, and that the said 
<: by accepting such appointment, and there- 
exereising and attempting to exercise the 
secretary of War, has violated the provis- 
the fifth section of the act above referred to, 
ereby has been guilty of a high misdemeanor, 
ted himself to the pains and penalties pre- 
iin said fitth section against any person com- 
uch offense 
reupon your affiant prays oh at a warrant may 
ed: inst ene Tfhomas, and that he may 
ereupon ar) dand brougs shel betore your Honor 
‘thereupon tha t he may be dealt with as the law 
stice in such case appertains, 
KDWIN M. STANTON, 
Sworn and-subseribed before me this 2lst day of 
lary, A. DD. 1508. 
: D. K. CARTTER, Chief Justice. 
sworn to and subseribed belore me by Edwin M. 
Stanton at the city ot Washington, in the District of 
1 Bay Of Fenraara 1868, 
LD. kK. CARTTER, Ch f Justic 
The warrant is dated the 22d of February 
Mr. STANBERY. First the 21st and then 
2d, It is dated before twelve o'clock, 
nd then after twelve o'clock. 
Mr. EVARTS. It is sworn to twice, once 
2ist and once onthe 22d. ‘The warrant 


is | yllows: 








( juibia, CMIS 2 


ted States of Ame rica, District of Columbia, a8.— 
fo David 8. Gooding, United States marshal for the 
pistrictof Columbia: 1, David K. Cartter, Chief Jus- 

{ the supreme court of the District of Colum- 

i. hereby command you to arrest Lorenzo Thomas 
feaid District forthwith, and that you have the said 
Lorenzo ‘Lhomas before me at the chambers of the 
suid supreme courtin thecity of Washington, forth- 
with, to answer to the charge of a high misde- 
wor in this, that on the 2lst day of February, 

n the District of Columbia, he did unk uwfully 

he appointment of the office of Secretary ot 

i ad daterim, and did then and there unlawfully 

{and exercise and attempt to hold and exercise 

d oflice contrary to the provisions of the act 

{An act regulating the tenure of certain 

| oflices,” passed March 2, 1867, and hereof fail 
but make due return, 

diven under my hand and seal of said court this 

22d day of February, 1868. ‘ 

D. K. CARTTER, | 

Justice of the Supreme Court of the District of 

Columbia. 

Attest: R. J. MEIGS, Clerk. 

‘The marshal’s return is as follows: 

Wasnineton City, D. C., February 22, 1868. 

The within writ came to hand at seven o’clock a. 
m., and was served by me on the said Lorenzo 
Thomas at eight o'clock a. m., and Lnow return tifis 
writ and bring him before Chief Justice Cartter at 
nine o'clock a. m. of to-day. __ E 

_ DAVID §. GOODING, 
United States Marshal, D. C. 

By Mr. STanBery: 

(Question. Mr. 
judge’s warrant at chambers? 

Answer. Yes, sir. 

Question. Are you in the habit of keeping 
any record further than filing the papers, or 
did you make any record further than filing 
the papers of that proceeding? 

Answer. When the recognizance vy 
cuted, that was put upon the docket of the 
court. You will see 
warked with a number. 

Question. The recognizance of bail? 

Answer. As soon as that is done the eases 
are all put upon the docket of the court in 
order that it may appear how the defendant is 
discharged, or what becomes of him. 
Question. Well, has this defendant been 
dise tharged? 

Mr. Manager BUTLER. Stay a moment. 
That will appear by the record. 

The Witness. Yes; that will appear by 
the record. 


ef 


By Mr. Stanpery: 
Que stion. Have you arecord of the discharge 
also ? 


Answer. The docket shows that. 


Is that the docket of the judge or 
the docket of the court? 
Answer. The docket of the court. 


Question. Does the judge return the case 
lnDLo court 7? ” 


Vuestion. 


Answer. The recognizance of course is re- 
Wrned into court. 
Question. IL am not speaking of the recogni- 


zauce; 1 am speaking of this case ? 


Meigs, I perceive this is a || 


THE 


Answer. The recognizance was taken upon 
that case, and was returned into court, and 
was entered upon the docket of the court. 

Question. You make no record of these 
papers ? 

Answer. No; no record of those papers. 
They are filed, and constitute a part of the 
record of the case at court. 

Question. Have you got your docket with 
you? 

Answer. No, sir. The subpoena did not 
require it to be brought, and ot course it was 
not brought. 

Mr. STANBERY, (to the Managers.) We 
will have the docket if you require 1, eentle- 
men. Do you want that formal matter? 

Mr. Manager BUTLER. A little more than 
that. 

Mr. STANBERY. 
duce—— 

Mr. Manager BUTLER. I do not want 
anything, except I shall object to any incom- 
petent testimony. 

Mr. SLANBERY. 
ness. 

Mr. Manager BUTLER. 
Meigs. 

Mr. STANBERY. Mr. Meigs, will you 
bring this docket that contains this entry ? 

Answer. Yes, sir. 

Mr. Manager BUTLER, (to the witness.) 
A single word. Will you not extend the rec- 
ord as far as you can, and bring us a certified 
copy of this case as it will appear after being 
extended? 

Mr. STANBERY. Call Mr. Clephane. 

Mr. JOHNSON, (sending a question to the 
desk.) Mr. Chief Justice, | desire to put a ques- 
tion to General Sherman. He isin the room, 
| believe. 

The CHIEF JUSTICE. The Secretary will 
read the question. To whom does the Sen- 
ator from Maryland address it? 

Mr. JOHNSON. General Sherman. He 
isin the court, I understand. 


Do you want us to pro- 


You can take this wit- 


That is all, Mr. 


WitiiaMm T. SierMman recalled. 

The Secretary read the question of Mr. 
JOHNSON, as follows: 

When the President tendered to you the office of 
Seeretary of War ad interim on the 27th of January, 
1868, and on the 3ls t of the same month and year, 


did he, at the very time of making such tender, state 
to you what his purpose in so doing was? 


Mr. Manager BINGHAM. We object to 


| the question as being within the ruling of the 


yas exe- | 


that the warrants are | 


ui 


Senate, and incompetent. 

The CHIEF JUSTICE. The Chief Justice 
will submit that question to the Senate. 

Mr. DRAKE. Upon that question I ask 
for the yeas and nays. 

lhe yeas and nays were ordered. 

The CHIEFJUSTICE. Senators, you who 
are of opinion that the question proposed 
by the honorable Senator from Maryland is 
admissible, will, as your names are called, 
answer yea; those of a contrary opinion, 
nay. 

Mr. JOHNSON. Before the roll is called 
I ask that the question be read again. 

The Secretary again read the question. 

The question being taken by yeas and nays, 
resulted—yeas 26, nays 22; as follows: 

YEAS—Messrs. Anthony, Bayard, Buckalew, Cole, 
Davis, Dixon, Doolittle, Fessenden, Fowler, Fre- 
linghuysen, Grimes, Henderson, Johnson, MeCreery, 
Morrill of Maine, Morrill of Vermont, Morton, 
Norton, Patterson of ‘Tennessee, Ross, Sherman, 
Sumner, ‘Trumbull, Van W inkle, Vickers, and 
W illey—26. ; 

NAYS—Messrs. Cattell, Chandler, Conkling, Con- 
ness, Corbett, Cragin, Drake, Edmunds, Ferry, Har- 
lan, Howard, Howe, Morgan, Nye, Pomeroy, Ram- 
sey, Stewart, Thayer, Tipton, Williams, Wilson, and 
Yates—22 y e 

NOT VOTING—Messrs 
terson of New linenpobine | 
Wade—#. 

The CHIEF JUSTICE. 
the yeas are 26 and the nays 22. Sothe ques- 
tion is admitted and will be put to the witness. 
The Secretary will read the question again. 

The Secre tary re sad the question to the wit- 
ness, as follows : 

When the President tendered to you the office of 


‘ameron, Hendricks, Pat- 
Saulsbury, Sprague, and 


On this question | 
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1868 and on the 3ist of the same month and year, 
did he, at the very time of making such tender, state 
to you what his purpose in so doing was? 

The Wrryvess. He ed to me that hi 

purpose > 

Mr. Manager BUTLER. Stay a moment. 

The question, Mr. Chief Justice, was whether 
he did state, not what he stated. We want to 
object to what he stated. 

Mr. EVARTS. 
oa Cer. Yes. 
he CHIEF JUSTICE. The 

swers Psi he did. 

by Mr. Sranperr: 

Question. What purpo se did he state? 

Mr. Manager BINGHAM. Tothatwe object. 

Mr. Manager BUTLER. The counsel had 

dismissed this witness, and he is not to be 
brought back, on a question of the court, for 


Auswer yes or no, General. 


witness an- 


the purpose of counsel opening the case again. 

The CHIEF JUSTICE. The Chief Justice 
thinks it is entirely competent for the Senate 
to recall any witness. 

Mr. Manager BUTLER. I have not ob- 
ected to the Senate recalling a witness. 

The CRIEF JUSTICE. The Senate has 
lecided that th 1e ques stion shall be put to the 
witness. That amounts toa reealling of him, 
and the Chief Justice is of opinion that the 
witness is bound to answer the questions. 
Di eS ar ly Senat or object? 


Mr. Manager BUTLER. We understand 


| that the only question he has been recalled for 
has been answered, 


| by the honorable Senator from Maryland i 


Mr. EVARTS. 
question. 

Mr. JOHNSON. I propose to add to it—I 
thought my question included that—if the Pre 

ident did, what did he state that his purpost 
Was { 

Mr. Manager BINGHAM. To that we 
ject; and we ask the Senate to consider that 
the last clause suggested now by the honorable 
Senator from M: yl: und, ‘‘And what did the 
President say,’’ is the ve ry question which the 
Senate this day did solemnly decide adversely 
to its being put, and it so decided on Saturday ; 
in short, the last clause now put to the witness 


We have asked another 


, 


W hat did the President say? making the Pres- 
ident’s declarations evidence for himself when 
they are not called out by the Government. It 


|| was suggested by my associate in argument on 
| Saturday that if that method were pursued in 


| the question is asked, it seems 


the administration of justice, and the declara- 
tions of the accused were made evidence for 
himself at his pleasure, the administration of 
justice would be impossible in any court. 

Mr. DAVIS. I rise to a que stion of order. 

The CHIEF JUSTICE. The Senator from 
Kentucky. 

Mr. DAVIS. It is that oneof the Manag 
has no right to object toa question propound ae 
by a member of the court. 

Mr. Manager BUTLER. 
meet that question now. 

Mr. Manager BINGHAM. I desire to say 
on that subject, if I may be allowed to do so, 
without trespassing —— 

The CHIEF JUSTICE. The honorable 
Manager will wait onemoment. Whenamem 
ber of the court propounds a question it seems 
to the Chief Justice that itis clearly within the 
competency of the Managers to object to the 
question being put and state the grounds for 
that objection, as a legal question. 


We might as well 


g 

It is not 
competent for the Managers to object toamem 
ber of the court asking. a oerer! but after 
to the Chief 
Justice, that it is douty competent for the 
Managers to state their objections to the ques- 


tions being answered. 


Mr. CONNESS. Iask that the question now 
put be reduced to writing. 

The CHIEF JUSTICE. The Clerk has it 
reduced to w riting It will be read. 

The Secretary read it, as follows: 

If he did . state what he said his purpose was 

Mr. CONNESS. Dol understand that tobe 
a part of, or an addition made to the other 


? 


Secretary of War ad interim on the 27th of January, || quesuon f 
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Mr. JOHNSON. Part of the same question. 

The CHIEF JUSTICE. It must be re- 
garded at present as an independent question. 

Mr. CONNESS. And therefore I ask that 
the independent question be reduced to writing. 
It has nothing to do with the other. 

The CHIEF JUSTICE. The Chief Justice 
understands the question which has just been 
read by the Clerk to be the question. 

Mr. CONNESS. Then I call for its reading 
again. 

The CHIEF JUSTICE, (to the Secretary. ) 

tead the question. 

‘The Secretary read as follows: 

If he did, state what he said his purpose was? 

Mr. CONNESS. ‘* Did’’ what? 

Mr. DRAKE. I would inquire for informa- 
tion, Mr. President, whether, in order to test 


the introduction of that ee it is neces- | 


sary that a Senator shoul 
ut? 

Mr. EDMUNDS. No; the Chief Justice 
has decided that it is not. 

Mr. DRAKI. Very well. 

The CHIEF JUSTICE. The Chief Justice 
has said that it does not seem to him compe- 
tent for the Managers or the counsel to object 
to a question being put by a Senator; but 
after it has been put, the question whether it 
shall be answered must necessarily depend 
upon the judgment of the court, and either 
the counsel for the President or the honorable 


object to its being 


Managers are quite at liberty to address any | 


observations they see fit to the court upon that 
point. 

Several Senators. That is right. 

Mr. JOUNSON. Certainly ; I do not doubt 
that. 

Mr. Manager BINGHAM. Upon that state- 
ment | may be pardoned for saying our only 


urpose is to object to the answer being taken | 
1y the Senate to the question, and not to ob- | 


ject to the right of the honorable gentleman 
trom Maryland to offer his question. 

Mr. JOHNSON. I so understand. 

Mr. Manager BINGHAM. And that is the 
question that is before the Senate. The ques- 
tion that we raise before the Senate is, that it 
is incompetent forthe accused to make his own 
declarations evidence for himself. 


The CHIEF JUSTICE. The Chief Justice 


has already said upon a former occasion that | 
he thinks that, for the purpose of proving the | 


intent, this question is admissible; and he 
thinks, also, that it comes within the rule 
which has been adopted by the Senate asa 
guide for its own action. This isnotan ordinary 
court, but itis a court composed largely of law- 
yers and gentlemen of great experience in the 


business transactions of life, and they are quite | 
competent to determine upon the effect of.any | 


evidence which may be submitted to them ; 
and the Chief Justice thought thatthe rule which 
the Senate adopted for itself was founded on 
this fact; and in accordance with that rule, by 
which he determined the question submitted on 
Saturday, he now determines this question in 
the same way. 

Mr. DRAKE. 
upon the question. 

The CHIEF JUSTICE. The Secretary will 
read the question. 

Mr. Manager BUTLER. I only want to 
ask a single question. The Chief Justice un- 
derstands this, as does the board of Managers, 
as I understand, to be precisely the same ques- 
tion that was ruled upon on last Saturday even- 
ing, when the Chief Justice ruled. 

Mr. Manager BINGHAM. 
ing, too. 

The CHIEF JUSTICE. The Chief Justice 
does not say that. What he does say is, that it 


I ask for avote of the Senate 


is a question of the same general import, to | 


show the intent of the President during these 
transactions. The Secretary will read the ques- 
tion again. 

Mr. JOHNSON.  Lask that both questions 
be read, the first and the second, taken in con- 
nection with each other. The witness has an- 
swered the first. 


The CHIEF JUSTICE, The Seeretary will 


And this morn- || 


_SUPPLEMENT TO 


_read the original question, and then he will 








! 


read the present question before the Senate. 
The Secretary. The first question was: 
When the President tendered to you the office 
of Secretary of War ad iateriin on the 27th of Janu- 
ary, 1508, and on the 3lst of the same month and 
year, did he, at the very time of making such ten- 
der, state to you what his purpose inso doing was? 
The witness having answered this, the ques- 
tion now Is: 
If he did, state what he said his purpose was ? 


The CHIEF JUSTICE. Senators, you who | 





Mr. JOHNSON. That is it. 

The Witness. I intended to be very pre. 
cise aud very short; but it appeared to 
necessary to state what I began to state. that 
the President told me that the relations og 
tween himself and Mr. Stanton, and betwe, u 
Mr. Stanton and the other members oj the 





me 


Cabinet, were such that he could not execytp 


are of opinion that the question just read, ‘*if | 


he did, state what he said his purpose was,’ 


is admissible, and should be put to the wit- | 


ness, will, as your names are called, answer | 
yea; those of a contrary opinion, nay. The | 


Secretary will call the roll. 
Mr. LOWk. Before I vote upon the ad- 
missibility of this answer, I wish, if there is 


state of the record upon another point; and 
that is, whether the fact that this office was 


| interim for that otlice; that he had the rie! 


| view. 


the oflice which he filled as President of th. 
United States without making provision od 
under the law; he claimed to have tlie rj a 
and his purpose was to have the oflice admiy, 
istered in the interest of the Army and of tho 
country; and he offered me the oflice in that 
He did not state to me then that his 
purpose was to bring it to the courts directly: 
but for the purpose of having the office admip. 
istered properly in the interest of the Army 


nsw ¢ | and of the whole country. 
any regular mode of doing so, to ascertain the || 


tendered to the witness on the stand was a fact | 


put in by the defense or by the prosecution. 


it, and I am not sure that I am right. 

The CHIEF JUSTICK. The Chief Justice 
must remind the Senator that no debate is in 
order unless there be a motion to retire for 
conference. 

Mr. EVARTS. I may be permitted, as coun- 
sel, to state that it was put in by the defense. 


Mr. Manager BINGHAM. It was put in by 


| the defense. 


Mr. EVARTS. I have so stated. 

Mr. Manager BINGHAM. 
understood distinetly. 

Mr. HOWE. The Chief Justice will allow 
me to remark that putting a question to ascer- 
tain the state of the record was entering into 


| debate by no manner of means. 


The CHIEF JUSTICE. It may be, however. 

Mr. HOWE. It may not be. 

The CHIEF JUSTICE. The Secretary will 
call the roll. 

The question being taken by yeas and nays, 
resulted—yeas 26, nays 25; as follows: 

Y KAS—Messrs. Anthony, Bayard, Buckalew, Cole, 


| Corbett, Davis, Dixon, Doolittle, Fessenden, Fow- 


ler, Frelinghuysen, Grimes, Ilenderson, Hendricks, 
Johnson, McCreery, Morton, Norton, Patterson of 
Tennessee, Ross, Sherman, Sumner, ‘Trumbull, Van 
Winkle, Vickers, and Willey—26. 

_NAYS—Messrs. Cameron, Cattell, Chandler, Conk- 
ling, Conness, Cragin, Drake, Edmunds, Terry, Har- 
lan, Howard, Ilowe, Morgan, Morrill of Maine, Mor- 
rill of Vermont, Nye, Patterson of New Hampshire, 
Pomeroy, Ramsey, Stewart, Thayer, Tipton, Wil- 
liams, Wilson, and Yates—25. 

NOT VOTING.—Messrs. Saulsbury, Sprague, and 
Wade—3. 

So the question propounded by Mr. Joun- 
son was held to be admissible. 

The Wirness. May I take the oo in 
my hand? [The question was handed to the 
witness and examined by him.] The first 
question was as to *‘ both occasions.’’ [The 
previous question was handed to the witness 
and examined by him. ] 

Mr. EVARTS. _ It covers both occasions. 

The Wityess. The conversations were long 
and covered a great deal of ground; but I will 
endeavor to be as precise to the point as pos- 
sible. The President stated to me that the 


| relations which had grown up between the 


Secretary of War, Mr. Stanton, and him- 
self—- 

Mr. Manager BUTLER. Stay a moment. 
I must again interpose, Mr. President. The 


|| question is simply what the President stated his 


purpose was, and not to put in his whole 
declarations. 

Mr. JOHNSON. That is all that is asked. 
This is preliminary to that. 

Mr. CURTIS. That is all he is going to 
answer. 

Mr. Manager BUTLER. I pray that that 
may be submitted to the Senate, whether they 
will have the whole of the long conversation, 
which is nothing to the purpose. 

Mr. Manager BINGHAM. His purpose in 
offering General Sherman a commission. 


Mr. Manager BUTLER. Yes, sir. 


I wish it to be | 














| 
|] 
| 


Mr. STANBERY. On _ both occasions, 
General, or the other occasion? 

The Wirness. I asked him why lawyers 
could not make a case; that I did not wish to 


fens pre || be brought as an officer of the Army into any 
| My own recollection is not very distinct about || , 


controversy. 

Mr. CONKLING. 
last answer, General ? 

The Wirness. I asked him why lawyers 
could not make a case, and not bring me, or 
an officer, into the controversy. His answer 
was that it was found impossible, ora case 
could not be made up; but, said he, ‘If we 


Will you not repeat that 


| ean bring the case to the courts it would not 


stand halfan hour.’ 
he stated to me then. 

By Mr. Sranbery: 

Question. On either occasion? 

Mr. JOHNSON. ‘That is my question. 

The Wityess. ‘The conversation was very 
long and covered a great deal of ground—— 

Mr. Manager BUTLER. I object to this 
examination being renewed by the counsel for 
the President. 

Mr. STANBERY. There were two occa 
sions. Has the witness got through both? That 
is the question. 

Mr. Manager BUTLER. 


I think that is all that 


Whatever may be 


| the pretense under which it is to be renewed, 


I hold that, according to the due order of trials, 
it ought not to be allowed. Let us see how it 
is to be done, Mr. President. The counsel 
dismissed this witness and he was gone, and lie 
is brought back at the request of one of the 
judges, and that judge 

Mr. STANBERY. I must interrupt the 
learned Manager to say that we did not dismiss 
him. On the contrary, both sides asked to 
retain him, the learned Manager saying at the 
time that he wanted to give him a private ex- 
amination. 

Mr. Manager BUTLER. To that I must 
interposea denial. I have asked for no private 





| examination. I say the counsel dismissed him 
| from the stand, dismissed him as a witness 11 
| this case from the stand. 


Then he is called 


back by one of the judges. In any court that 


| anybody ever practiced in before, or in avy 


tribunal, when that is done and a question is 
put by a judge, that never yet opened the case 
to have the witness examined by the counsel 
who had dismissed him. 

Mr. JOHNSON. Leask for the reading o! 
the question. I think I asked him to answer 
as to both of the occasions when the oflice was 
tendered to him. 2 

The CHIEF JUSTICE. The Secretary wi! 


read the question proposed by the Senator trom 


Maryland. 
The Secretary. The witness having 
swered ‘‘yes’’ to the previous question, te 


question is, ‘‘ State what he said his purpose 
was?’’ ; 

The CHIEF JUSTICE. Nothing 1s more 
usual in courts of justice than to recall wit 
nesses for further examination, especially * 
the instance of one of the members of the court. 
It is very often done at the instance of counse:. 
It is, however, a matter wholly within the disere- 
tion of the court; and if any Senator desires 
it the Chief Justice will be happy to put it 1 
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the court, whether the witness shall be further 
exnmined, If not—— 2 

Mr. WILLIAMS. I ask for the opinion of 
‘he court on that subject, whether the counsel 
can renew the examination of this witness and 
go beyond the question propounded by a mem- 
ber of the court. 

fhe CHIEF JUSTICE. The counsel will 
please reduce the question they propose to put 
to writing. , ve 

lhe question having been reduced to writing 
was sent to the Secretary’s desk, and read as 
follows: 

lave you answered as to both occasions? 

The CHIEF JUSTICE. The question is 
obiected to, and the decision of the question 
will determine whether the counsel can put any 
further questions to the witness. 

Mr. EVARTS. We may be heard upon that, 
I suppose. 

The CHIEF JUSTICE. Certainly. 

Mr. EVARTS. The question, Senators, 
whether a witness may be recalled is a ques- 
tion of the practice of courts. It is,a practice 
almost universal, unless there is a suspicion of 
bad faith, to permit it to be done, and it is 
always in the discretion of the court. In 
special circumstances, where collusion is sus- 
nected between the witness and counsel for 
wrong purposes adverse to the administration 
of justice, a strict rule may be laid down. 


Whatever rule this courtin the future shall lay | 
down as peremptory, if it be that neither party | 


shall recall a witness that has been once dis- 
missed from the stand, of course will be oblig- 
atory upon us; but we are not aware that 
anything has occurred in the progress of this 
trial to intimate to counsel that any such rule 
had been adopted, or would be applied by this 
court. 

Mr. Manager BUTLER. Mr. President, on 
Saturday this took place: this question was 
asked : 

“Tn that interview”’— 

That is, when the offer was made— 


‘what conversation took place between the Pres- 
ident and you in regard to the removal of Mr. Stan- 
ton?” 


That question was offered to be put, and 


‘ 


after argument, and upon a solemn ruling, | 
twenty-eight gentlemen of the Senate decided 


that it could not be put. That was exactly the 


versation atthesametime. ‘Thencertain other 


proceedings were had, and after those were | 


had the counsel waited some considerable time 


at the table in consultation, and then got up | 


and asked leave to recall this witness this morn- 


ing for the purpose of putting questions. The 
Senate gave that leave and adjourned. This 


morning they recalled the witness and put such | 
questions as they pleased, and we spent as | 


many hours, as you remember, in doing that. 
On Saturday they had got through with him, 
except that they wanted a little time to con- 
sider whether they would recall him; they did 
recall him this morning, and after getting 
through with him the witness was sent away. 
Then he was again recalled to enable one of 


tie judges to put a question, to satisfy his | 


mind. Of course, he was not acting as coun- 


sel for the President in so doing; that could || 
He wanted to 


not be supposed possible. 

satisfy his mind. 
Mr. JOHNSON. 

Manager mean? 


Mr. Manager BUTLER. 


What does the honorable 


I mean precisely 


what I say, that it cannot be supposed possibly | 


that he was acting as counsel for the President. 
Mr. JOHNSON. Mr. Chief Justice, if the 
honorable Manager means to impute that in 


anything I have done in this trial I have been | 


acting as counsel, or in the spirit of counsel, 

¢ does not know the man of whom he speaks. 
‘am here to dischargea duty; and that [ pro- 
pose to do legally. And permit me to say to 
the honorable Manager that I know what the 
‘aW is as well as he does, and it is not my pur- 
pose in any way to depart from it. 

Mr. Manager BUTLER. Again repeat, so 


that my language may not be misunderstood, | 


tt 


that it is not to be supposed that he was acting 
as counsel for the President. Having put his 
question and satisfied his mind of something 
that he wanted satisfied, something that he 
wanted to know, how can it be that that opens 
the case to allow the President’s counsel to go 
into a new examination of the witness? How 


| do they know, if he is not acting as counsel 


for the President, and there is not some under- 


| standing between them, which I do not charge— 


how can the President's 
his mind is not satistied ? 


counsel know that 
He recalled the 


| witness for the purpose of satisfying his own 
| mind, and only for that reason. 


I agree it 1s 
common to recall witnesses for something that 


| has been overlooked or forgotten ; but I appeal 


to the presiding oflicer that while—and I never 
have said otherwise—a member of the court 





| who wants to satisfy himself by putting some 


| not to open the case anew. 


question may recall a witness for that purpose, 
it never is understood that that having been 
done the case was opened to the counsel on 
either side to go on and put other questions. 
rhe court is allowed to put the question, be- 
‘ause it is supposed that the judge wants to 
satisfy his mind on a particular point. After 
the judge has satistied his mind on that partic- 
ular point then there is to be an end, and itis 
I trust 1 have 


|| answered the honorable Senator from Mary- 


|| any question to him that he sees fit. 
same question as this, asking for the same con- | 





land that | meant no imputation. I was putting 
it right the other way. 

Mr. JOHNSON. I am satisfied, Mr. Chief 
Justice; and I only rise to say that 1 did not 
know that the counsel proposed to ask any 
question, and I agree with the honorable Man- 
ager that they have no right to do any such 
thing. 

Mr. EVARTS. Mr. Chief Justice, one mo- 
ment will, I taink, show that—— 

Mr. Manager BINGHAM. Will the gen- 
tleman from New York yield to me a single 
moment, without pretending to interrupt him? 
Mr. President, I desire, on behalf of the Man- 
agers, here, so that there may be no possible 
misunderstanding about it, to disclaim, once 
for all, that it was either intended by my asso- 


ciate, who has taken his seat, or is intended by | 


the Managers, at any time, or in any way to 
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The CHIEF JUSTICE. The Secretary will 
again read both the questions, so that the 


| Senate may understand precisely what is 


| before it. 


The Secrerary. The first question was as 


| follows: 


When the President tendered to you the office of 
Secretary of War ad interim on the 27th of January, 
1868, and on the 3lstof thesame month and year, did 
he, at the very time of making such tender, state to 
you what his purpose in so doing was? 

Ihe witness having answered ‘ yes,’ 
next question Was: 


the 


State what he said his purpose was. 

The question now is: 

Have you answered as to both oceasions ? 

Mr. JOHNSON. That is not my question. 

Mr. STANBERY. That is mine; and I 
want to say one word as to that. Notwith- 


standing the honorable Senator from Maryland 


| about 


| to be 


has put this question, he has put it about our 
client and our case. They belong tous. He 
has put it so thata new door is opened that was 
closed to us before, and the court has gone into 
that new evidence that was a sealed book to us, 
which we could neither examine nor 
cross-examine. ‘That which was closed to us 
by the decision of the court on Saturday is now 
opened by the question of the Senator to-day. 
Now, I understand the doctrine contended for 
that we must take that answer, for 


better or worse, to a question we did not put. 


Now, Senators, if in that answer the matter 


| had been condemnatory of the President; if 


| agers, could we not cross-examine. 


the Senator had got as an answer that the 
President told the witness expressly that he 
intended to violate any law ; that he was acting 
in bad faith ; that he meant to use force, I am 
told the doctrine here now is, ‘‘ inasmuch as 
it was brought out by a Senator, not by your- 
selves, although it is fatal testimony to your 
client, you cannot cross-examine him one word 
about it.’’ It is not testimony of our asking. 
Suppose it had been brought out by the Man- 
Suppose 
it is brought out by a Senator, does that make 


| it any more sacred against the pursuit of truth 
and the sacred right of cross-examination ? 


question the right and the entire propriety of | 


any Senator recalling any witness and putting 
We im- 


pute no improper motives to any Senator for | 
doing so; and we wish it distinetiy understood | 


that it is furthest from our purpose. But we 
recognize his perfect right to do so and the 
entire propriety of it. 

Mr. EVARTS. A moment’s consideration, I 
think, will satisfy the Senate, Mr. Chief Jus- 
tice, that the question is not precisely of our 
right to recall the witness, but the question of 
right, if it be important to be discussed—and 
it may be in some future applications of the 


| rnle—is, that when the court have introduced, 


by their right of questioning, new matter of 
evidence that had previously been excluded, 
then the counsel upon either sideare not obliged 
to leave that portion of the evidence incom- 


| plete or without cross-examination; for some 
| piece of evidence might be drawn out that, as 


it stood, nakedly, it would be prejudicial to 
one side or the other, prejudicial to the side 
whose witness was recalled, if you please; and 
certainly it would be competent, in the ordi- 


| nary rules of examination, that the counsel 


should be permitted to place the whole of the 
fact and the truth—within the proper rules of 
evidence, of course—before the court. 

Mr. WILLIAMS. If I may be allowed to 
state, I do not, of course, object, under the 
decision made by the Senate, to a full answer 
to the question propounded by the Senator 
from Maryland; but my objection is made 
upon the ground that the Senate has repeat- 
edly decided that the conversations of the 
President were not admissible in evidence, 
and the witness having answered the question 
of the Senator from Maryland, it is not com- 
petent for the counsel for the President to pro- 
ceed to examine him upon that point, because 
it is contrary to the decision already made. 


Does the docirine of estoppel come here, that 
wherever any question is answered upon the 
interrogatory of a Senator you must take that 
answer, without any opportunity to contradict 
the witness or to cross-examine the witness ; 
that that sacred right cannot be exercised : 
that we are estopped not by our own act, not 
by testimony we have called out, but we are 
estopped by the act of another, and shut out 
from the pursuit of truth, because a Senator 
has put the question and the answer to that 
question is condemnatory of our client? I say 
the moment that door is opened and new testi- 
mony introduced in the cause we have a right 
to cross-examine the witness; a right to ex- 


plain it if we can, to contradict it if we can, 


| to impeach the very witness who testifies to it 


if we can. Every weapen that a defendant 
has in pursuit of truth as to testimony against 
him is put into our hands the moment such a 
questionis put and such a question is answered. 

Mr. Manager BINGHAM. Mr. President, 
I think Senators cannot fail to have observed 


| the most extraordinary remarks that have just 


| sel for the accused. 


ul 


fallen from the lips of the honorable counsel 
for the President. It is perfectly apparent to 
intelligent men, whether on the floor of the 
Senate or in these galleries, that they have 
attempted, through this witness, to obtain the 
mere naked declaration of the accused to rebut 
the legal presumption of his guilt arising from 
his having done an unlawful act. 

I am not surprised at the feeling with which 
the honorable gentleman has just disenssed 
this question. IfI heard aright the testimony 
which fell from the lips of the witness, the 
Lieutenant General, it was testimony that ut- 
terly disappointed and confounded the coun- 
What was it? Nothing 
was said, said the witness, in the first conver- 
sation about an appeal to the courts, and 
finally this was said, that it was impossible to 
make up a case by which to appeal to the 
courts. These declarations of the President, 
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standing in that form, are 


not satisfactory to 
tic ‘They are brought out, to be sure, 
upon the j nuestion of ‘the honorable gent lem in 
from Maryland; but they are not satisfactory 
to the counsel; and now he tells the Senate 
that he has the right to cross-examine. ‘To 
cross-examive whom, sir? ‘To cross-examine 
his own witness. ‘To cross-examine him for 


‘COU l, 


w lint purpose ? “In search of the truth! 
Well, he is in pursuit of the truth under difli- 
culties, The witness has already sworn to 


matter of fact that shows the naked, bald fal- 
ity of the de fense inte aay d here by the Pres- 


ide nt in his answer, that his only purpose in 


violating the law was to test the validity « 
the law in the courts. Why did not he test 
the val idity of the law in the courts? It will 


United States 
it in telling this wit- 
made up. The 


aytot he Senateof the 
that he has accounted for 
ness that the case could mn 
learned counsel who has just taken his seat is 
too familiar with the law of this country, too 
familiar with the absolute adjudication of this 
very case in the Supreme Court, to venture to 
indorse for a moment this utterance of his cli- 
ent made tothe Lieutenant General that it was 
lmpos to make up a case 

1 stand here and assert what the learned 
counsel knows right well, that all that was need- 
ful to make up a case was for the President of 
the United States to do just what he did do in 
the first ins directing 
Mr. Stanton to surrend r the oflice of Secretary 
for the Department of War to ‘ Lorenzo 
Thomas, whom he had that day appointed 
Secretary of War ad interim,’ and to sur- 
render all the records of the oflice to him, to 
surrender the property of the ofhice to him, and 
upon the refusal of the Seer« lary ot War to obey 
his command through his Attorney General, 
who now appears as his attorney in the trial 
and defense of this ease, to sue out a writ of 
quo warranto, That is the law which we un- 
dertake to say is settled in this e: ie, Notwith- 
tanding his the witness whom 
It is settled in the case 
Anderson, as the Senate will 
recollect, reported in 5 Wheaton, page 21. 
The opinion of the court, from which no dissent 
was expressed by any member of the bench, 
was delivered by Chief Justice Marshall, and 
1 will read the Opinion : 

‘Mr. Chief Justice Marshall delivered the opinion 
of the court, that a writ of quo warranto could not be 
maintained except at the instance of the Govern- 
ment; and as this writ was issued by a private indi- 
vidnal, without the authority of the Government, it 
could not be sustained, whatever might be the right 
of the prosecutor or of the person claiming to exer- 


cise the offe © in question, The information must, 
therefore, be dismissed,’ 


Chat power was not employed by the Ex- 
eculive throug rh the Attorney General. Let 
him answer in some other way than by these 
declarations, 


not do to 


.' 
tL ve 


ivie 


tance, to issue an order 


statement to 
iliey have called here. 
of Wallace vs. 


cross-examination of their own witness, why 
he did not follow up his illegal order for the 
removal of Stanton and for the appointment 
of Lorenzo Thomas as Secretary of War ad 
interim by illegally suing out his writ of quo 
warranto aud trying the question in the courts. 

But, gentlemen Senators, there is something 


more than thatin this case—and | desire merely 


sought to be reached through a | 


to refer toitin pi assing- -that the question w hich 


the gentlemen raise he ‘re in argument now is, in 

tance and in fact, whether, having violated 
the Constitution and laws of the United States, 
in the manner shown by the testimony here, 
beyond question, they cannot at last strip the 
people of the power which they retained to 
themselves by impeachment—to hold such 
malefactors to answer before the Senate of 
the United States, to the exclusion of the in- 
terposition of every other tribunal of justice 
vpon God's footstool. What has this question 
to do with the final decision of the case before 
the Senate? I say if your Supreme Court sat 
to-day in judgment upon this question it has 
no power a can have none over this Sen- 
ate, The question belongs to the Senate, in 
the language of the Constitution, exclusively, 
The words are that “‘the Senate shall have 
the sole power to try all impeachments.’’ 


subs 


| which I intend the Attorney General shall file 
| at an early day, by saying that he holds the 


| instead of 
| made it worse by his attempt to explain this || 


SUPPLEMENT TO 


The sole or only power to tepjenpenslusente 
includes the power to try and determine every 
question of law and fact arising in a case of im- 
peachment, [tis in vain that the decision of the 
Supreme Court or of the circuit court or of the 
district court or of any court outside of this is 
invoked for the decision of any question arising | 
in this trial between the people and their guilty 
President. We protest, then, against a speech 
that has been made here in this matter. We 
protest, also, against the attempt here to cross- | 
examine their own witness and get rid of the | 
matter already stated so truthfully and so fairly 
by the witness, which clearly makes against 
their client and strips him of every feather, 
and leaves him naked for the avenging hand of 
justice to reach him without let or hinderance. 

Mr. EVARTS. Mr. Chief Justice and Sen- 
ators, I shall enter into no discussions irrele- 
vant to this matter; but we cannot consent to 
have matters so misrepresented. My learned 
associate, arguing upon a hypothetical case as 
to the injustice of the rule sought to be laid 
down when it should happen that the evidence | 
was injurious to a party, that he should be re- | 
stricted from cross-examination undertook, by 
way of argument, to influence the opinion of 
the Senate. It had not the remotest applica- 
tion, and, as must have been apparent to every 
intelligent observer, was not connected in the 
least with the actual evidence given. The evi- 
dence given, if it is agreeable to the Managers, 
is extremely satisfactory to us presenting the 
very point of the inquiry of the Lieutenant 
General to the President why the lawyers could 
not make up a case without bringing in an ad 
interim appointment. The answer of the Presi- | 
dent was that it could not be done, but when on 
the effect of an ad interim appointment the mat- 
ter was brought up, the case would not stand 
half an hour, agreeing with Mr. Manager Burt- 
LER in his hypothetical case in the note that he 
wrote for the President to send to the Senate: 
‘*T felt myself constrained to make this re- 
moval lest Mr. Stanton should answer the 
information in the nature of a quo warranto, 


office of Secretary of War by the appointment 
and authority of Mr. Lincoln which has never 
been revoked.,’’ 

Mr. Manager BINGHAM. Mr. President, 
I desire, in response to the gentleman’s re- 
marks, very briefly to state to the Senate that 
bettering his client’s case he has 


declaration of the President to the witness 
that it was impossibleto make upa case without | 
an adinterimappointment. Lagree and stated 
myself in the remarks which 1] made before, 
that it was necessary that he should issue his 
order of removal as he did issue it, and that it 
was necessary he should issue his order of 
appointment to Lorenzo ‘lhomas or somebody 
else as Secretary of War ad interim, as he did 
issue it; but now how does the case stand ? 
Had he not made an ad interim appointment 
six months before this conversation with the | 
Lieutenant General? Hadhe not made an ad 
interim appointment in August, 1867, of Gene- 
ral Grant? Ah! says the gentleman, he only 
suspended Mr. Stanton then under the tenure- 
of-oflice act, and therefore the question could 
not very well be raised. I have no doubt that 
will be the answer of the counsel; it is all the 
answer they can make; but gentlemen Sena- 
tors, how does such an answer stand with the 
corrupt answer put in here by the President 
that he did not make that suspension under the | 
tenure-of-office act but under the Constitution | 


| ful act, 


okie no die law of every cou 
where the common law obtains, carries 
criminal intent with it on its face, and wh; 


he cannot talk from the record by any fajco 
statement, nor swear from the record in any 
shape or form by any mere declarations of })/s 
own. 

One word more, and I have done with thj, 


trey 
y 


matter. They got in evidence of what he to}, 
Thomas, and now they want to contradict tha 
evidence. After the refusal of the oflice ;, 
him by Stanton, after Stanton refused to ohey 


Thomas’s orders, after he had ordered Thomas 
to go to his own place, and Thomas refused t, 
obey his orders and declared himself Secretary 


| and his purpose to control the office, to taki 


possession of the records, and seize upon its 
mails, you have had offered here by this defense 
the declarations of the accused to Thomas wher 
he went back and reported to him this refusal 
Go on, take possession of the ollice ;”’ 


not 
‘‘T am going to appeal to the courts,”’ 


not'' Go 


| to the Attorney General for a writ of quo war. 


ranto;’’ there was no intimation of that sor 
then; but that declaration of the accused to 
Lorenzo Thomas on the night of the 2 ist of 
ebruary after he had committed this eri 


against the laws and Constitution of his couy 


try is to be got rid of here to-day by his d 
laration at another time, that they are seeking 
after now, to the Lieutenant General. 

We are not trying the President here for 
having offered the Lieutenant General an ap 
pointiment of Secretary ad interim, or an al 
lute appointment either. We are trying the 
President here for issuing an order, in violati 
of law, for the removal of Mr. Stanton and 


A 


| another letter of authority, in violation of the 


'| session of the War Department, 


| interim, in utter contempt of the ¢ 


| the Senate. 


law, directing Lorenzo Thomas to take pos- 
its records, 
and its property, and to discharge the fun 
tions of the oflice of Secretary of War ad 
Sonstitution, 
of his own oath of office, of the statutes of t 

United States, and of the solemn decision 

And these gentlemen come her 


| to get rid of this matter in this way by cross- 





ofthe United States, and by virtue of the pow- | 
ers vested in him by that Constitution? He) 
vannot play ‘‘fast and loose’’ in this way in | 
the presence of the Senate and the people of 
this country. 

Why did he not issue out his writ of quo 
warranto in August when he had his appoint- | 
ment of Secretary ad interim, casting your | 
statute aside, going into courts, forestalling the 
power of the people to try him by impeach- 


i} ment fur this violation of law, for this unlaw- |! 


examining, touse their own word, their own wit- 
ness, because, after failing to get anything from 
him themselves, and the Senate having suc 
ceeded in getting words from him that do not 
suit their purpose, they seek to get rid of th 
whole matter by a further examination. 

Mr. DAVIS. Mr. Chief Justice, | ask for 
information if the question propounded by tle 
honorable Senator from Maryland has 
fully answered? 

‘The CHIEF JUSTICE. The Senator from 
Kentucky will reduce his question to writing. 

Mr. DAVIS. I do not propose 

The CHIEF JUSTICK. ‘The rule re — 3 
that the question shall be reduced to writit 

Mr. DAVIS. I do not propound any ques 
tion to the witness at all. I merely m: ake | tl e 
suggestion to the Chief Justice whether the 
question, as drafted by the honorable Senator 


been 





| from Maryland, has been fully answered by the 


witness or not? a 
The CHIEF JUSTICE. It is impossible 
for the Chief Justice to reply to that question. 
The witness only can reply. 
The Wirness. Where is my answer? 


Mr. TRUMBULL. I ask is there not: 


| question pending? 


Mr. DAVIS. I ask that the question be 
read. 

The CHIEF JUSTICE. The Chief J 
tice will explain the position of the matter t 
the Senate. The Senator from Maryland de 
sired that the following question should be | 
to the witness, (General Sherman:) “ When 
the President tendered to you the oflice of See 
retary of War ad interim on the 27th of Janw- 
ary, 1868, and on the 31st of the same m: 


'and year, did he, at the very time of m: king 
| such tender, state to you what his purpose ith 
|| so doing was?”’ 


To that question the witness 
replied, ‘he did’’ or ‘*yes.”’ That answer 
having been given, the Senator from Mary: 
land propounded the further question, * Phe 
witness having answered yes, will he state 





oo 








state 


«hat he said his purpose was?’ The witness 


le an answer to that ques 


tron either 


\ rT full, the Ch 
lie wht h, the 


od : 
g this question: 


Justice is unable to 
counsel for the President 
‘* Have you answered 
That is the same 
Senator from Kentucky 
to the Chief Justice, and which 
1 unable to answer. The Senator from 
()regvon | Mr. WIL AMS ] objec ts to the ques- 
 DrOD iosed by the counsel for the Pre side nt 
. ial . ground that General Sherman having 
, recalled at the instance ofa Senator, and 
ing been examined by him, he cannot be 
oven cal by counsel for the President. The 
Chief Justice thinks that that is a ma 
» within the discretion of the Senate, but 
that itis usual, under such circumstances, to 
counsel to proceed with their inquiries 
ating to the same subject-matter. 
Mr. WILLIAMS. Mr. President, I with- 
my obj ction to this question. When the 
question was orally put I understood it to be 
ther and different que stion. [am willing 
. full answer shall be given to the 
opounded by the Senator from Maryland, but 
ect to new « .ons. 
CHIEF JUSTICE. The Secretary will 
read the question, and the witness will answer. 
lhe Secretary. The question is, ‘‘ have you 
iswered as to both oceasions?’’ 
(he Wirness. I should like 
answer as far as it had gone. 
JOHNSON. I move that 
read the answer. 
CHIEF JUSTICE. That will be done. 
Mr. J. J. Murpny, one of the reporters for 
the Globe, read the previous answer of the 
tness from the short-hand notes, as fol- 


» both oecasions?’’ 
stion which the 


“Oonoses 


tter en- 


t} 
1 
question 


to hear my 


the reporter 


[ intended to be very precise andvery short; but 
itappeared to me necessary to state what | began to 
state, that the President told me that the relations 
ween himself and Mr. Stanton, and between Mr. 
Stanton and the othe r members of the Cabinet, were 
1 that he could not execute the oflice which he 
ed as President of the United States without mak- 
provision ad interim for that office; that he had 
right under the law; he claimed to have the 
right; and his purpose was to have the ollice admin- 
ered in the interest of the Army and of the coun- 
; and he offered me the office in that view. Ie 
i not state to me then that his purpose was to bring 
itto the courts directly; but for the purpose of hav- 
ing the oflice adminis tere l properly in the interest 
the Army and of the whole country. 
“Mr. STANBERY. 
the other oceasion ? 
“The Wirness. I asked him why lawyers could 
not make a ense; that did not wish to be brought 
in ollicer of the Army into any controversy.” 
‘Mr. Conkiina. Will you not repeat that last 
answer, General?” 


‘The Witness. I 


On both occasions, General, or 


asked him why lawye rs could 
not make a case,and not bring me, or an officer, into 
the controversy? His answer was, that it was found 

ssible, or a case could not be made up; ‘but,’ 
Si ic, ‘if we can bring the case to the courts, it 
would not stand half an hour.’ [ think that is all 
th ut he stated to me then.’ 


DRAKE. Now read the pending ques- 


i. 


The Secretary. The question is: ** Have 


you answered as to both ocecasions.’’ 

lhe Wirnrss. The question first asked me 
seemed to restrict me so close to the purpose 
that I endeavored to confine myself to that 
point sles: On the first day or the first inter- 
view in which the President offered me the 
appointment ad interim he confined himself 
to very general terms, and I gave him no defi- 
nite answer. The second interviews which 
was on the afternoon of the 30th, not the 31st, 
was the interview during which he made the 
points which I have testified to. In speaking 
ie referred to the constitutionality of the bill 
known as the civil tenure-of-office bill, I think, 
or the tenure of civil-office bill; and it was the 
constitutionality of that bill which he seemed 
desirous of having tested, and which, he said, 
if it could be brought before the Supreme 
ourt properly, would not stand half an hour. 
We also spoke of force. I first stated that 

{ Mr. Stanton would simply retire, although 
it it was against my interest, against my desire, 
against my personal wishes, and against my 
oficial wishes, I might be willing to unde rtake 
to administer the otlice ad interim. Then he 


|; Managers desire 


THE 


} 


CONGRESSION 


supposed that the point was yielded; and | 
nade this point, ** Sappose Mr. Stanton do not 
yield ?”’ He answered, ‘‘Oh! he will make 


no objection; you present the order, and he 
will retire.’’ Lexpressed my doubt and he re- 
marked, ‘I know him betterthan you do; he 
is cows ardly.”” [ then begged to be excused 
from giving him an answer to give the subject 
and | gave him my final an- 
think that letter, if you 
owing my views, should come 
and not parol testimony taken 
the oflice 


reasons for declining 


more r Suction, 
swer in writing. | 
insist up ymlkr 


mto evidence 


up: but my 


were mostly personal in their nature. 

Mr. JOHNS( IN. Mr. Chief Justice, with 
the pert ission of fhe Senate I desire to « ry 
a mistake of fact. I thought General Sher- 
man said the 31st. but it is the 30th of idee 


ary, and therefore | desire to have that corree- 
tion made in my written q' iestion. 

The CHIEF JUSTICI If there be no ob- 
jection that correction will be made. The 30th 
will be substituted for the 81st in the record of 
the question of the Senator from Maryland. 

Mr. HENDERSON. I desire to ask the 
witness a question which I send to the Chair in 

‘| he C HIEF JUSTICE. The Secretary will 
read the question of the Senator from Missouri. 

‘The Secretary read as follows: 

Did the President, on either of the occasions al- 
luded to, express to you a fixed resolution or determ- 
ination to remove Stanton trom his eflice? 

The Wriryvess 


mov val | vy force, he 


if by rem val is meant are 
never conveyed to my mind 
such an impression; but he did most 
takably say that he could have 
course with him in the 
and Secretary of War. 

Mr. HOWARD. I wish - ee a question 
to the witness. I send it to the Chair 

The CHIEF JUSTICE. Th he Seeretary will 
read the question proposed by the Senator 
from Michi ran. 

‘The Secretary read as follows: 


unmniis- 
liter: 
President 


no more 


rel ia tion of 


You say the 
he say ab 


President spoke of foree. What did 


ut force? 
The Witness. 
Stanton do not 


I inquired, ‘‘Suppose Mr. 
yield, what then 
done?’’ ‘*QOh,’’ said he, ‘** there is no neces 
sity of considering that upon the 
presentation of an order simply go 
away,’ or ‘‘retire.”’ 

Mr. HOWARD. 
question ? 

The Wiryess. I think it is, sir. 

Mr. HENDERSON. Mr. P1 
sire to submit another question. 
the desk 

The CHIEF JUSTICE. The Secretary will 
read the question proposed by the Senator 
from Missouri. 

The Secretary read as follows: 

Did you give any opinion or advice to the Presi 
dent on either of those occasions in regard to the 
legality or propriety of au ad interim appointment; 
ind if so, what advice did you give, or what opinion 
did you express to him? 


Mr. Manager BINGHAM. Mr 
we must object to that. 

Mr. Manager BUTLER. It has been over- 
ruled once to-day. I suppose the Senate means 
to adhere to some rule. 

The CHIEF JUSTICE. Do the honorable 
Managers object to the question being an- 
swered ? 

Mr. Manager BINGHAM and Mr. 
BUTLER. We do. 

The CHIEF JUSTICE. The Chief Justice 
will put the question to the Senate whether the 
question proposed by the Senator from Mis- 
souri is admissible on should be put to the 
witness. 

The question being put, was determined in 
the negative. 

So the question propounde od by Mr. HeNDER- 
SON was decided to be inadmissible. 

Mr. STANBERY. If no other questions 
are sought to be put to General Sherman, | 
believe we are throagh with him. 

The CHIEF JUSTICE. Do the honorable 
to put any questions? 


shall be 


question ; 


he will 


Is that a full answer to the 


ls nd it Lo 


President, 


Manager 


AL GLOBE. 


L73 


Mr. Manager BUTLER. I did not know 
that the counsel for the President had anythir 
to do with this examination. 

Mr. STANBERY. | 
through. We do not 
point. 

The CHIEF JUSTICE. Gentlemen, Gen- 
eral Sherman desires to know if you are through 
with him on both sides”? 

Mr. Manager BINGHAM. 
to recall the Lieutenant General to-morrow. 

The Wityess. | have asummons Lo ay 
before your committee to-morrow. 

Mr. EVARTS. We must insist, Mr. Chief 
that the cross-examination must be 
finished before the witness is allowed to leave 
the stand. 

-” Manager BINGHAM. 
ose to make any 
nt. : 

Mr. EVARTS 
present !"’ Wei 


tion 


have said we are 
propose to argue that 


We may desire 


Justice e, 


We do not pro 
Pp cross examination al pres- 
t 

No cross-examination ** at 
nsist that the eross-examina 
must be made now if it is to be mad 
at all. 

CHIEF J 

is the rule. 

Mr. Manager BINGHAM. Wesubmit that 


the vent 


USTICE. Undoubtedly that 


lemen themselves on Saturday made 
1 


an appeal for leave to recall the witness; and 


for myself, and as I understood it to be for n 
associate Managers, I made no objection. It 


is for the 
shall recall him to-morrow. 


Mr. EVARTS. We 


strict 


Senate to determine whether we 


have no desire to be 
about these rules, but we desire that 
they shall be « qually strict 

The CHIEF JUSTICE, 
general rule is that if the 
cross-examine they 
fore dismissing the 


on both side 
Undoubt dly the 
Managers desire to 


must cross-examine | 
witness: but that will hye a 
r the S« nate 


when General Sherman 


que stion ft 
is recalled. 
Mr. Manager BUTLER. This wit 


ness has 


not cae called now by the counsel, and there 
fore we do not cross-examine at present about 
the matter inquired of by the court. The 
court's questions are all very well; we car 


not interfere with those: we do not propose to 
do so. We will take our 
own way. 

Mr. EVARTS. Very well. 
Mr. Manager BUTLER. 
what it is when we get ready. 

R. J. Memes recalled. 
By Mr. 


Question. 


OWnh Course 


Li our 


And let you know 


OTANBERY : 

tlave you the docket of the 

supreme court of the District with you now? 
luswer. | have 7 

Will you read the docket entrie 

United States vs. 


(uesiion. 
in the case of the Lorenzo 
homas? 

Mr. Manager BU 
Il have no belief that the 
court, until the record is made up, is anything 
more than a minute from which the reeord 
may be ext ende dd. l dire cle | that the rec ord 
should be extended in this case for the use of 
tl e Senate 

Mr. ST ANB ERY. It isnota case in which 
any record made, as the witness has 
already told us; but it was a proceeding | 
fore a judge at chambers, and the only ent: 
on the books is the entry on the docket. 

The CHIEF JUSTICE. The witness will 
proceed, unless the question be objec ted to. 

Mr. Manager BUTLER. I have objected. 

Mr. Manager BINGHAM. We must object 
to the evidence as incompetent. 

The CHIEF JUSTICE. ‘The counsel for 
the President will please state in writing what 
they propose to prove. 

The offer of the counsel for the President 
was reduced in writing in the form of a qué 
tion to the witness, as follows: 


LER, 


vidence ? 


docket entry of a 


Is that ( 


was 


Have you got the docket entries as to the di “ 
sition of the ease of the United States vs. Lor ) 
‘homas, and if so will you produce and read them? 

Phe CHIE JUSTICE. The Chief Ju 
thinks that this is a part of the same transac- 
tion, and is competent evidence; but he wiil 





tas De 


ewe 
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rei 


ATW RI aly meen an eye A 


iam 
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put the question to the Senate if any Senator 


desires it. 


answer the question, 

The Wrrvess. The examining magistrate or 
the judge took the recognizance of General 
Thomas for his appearance on a subsequent 
day, and when that recognizance was taken it 
was put am the docket of the court, because 
there might be a scire facias upon it on one 
supposition, and there might be an indictment. 
lherefore it was put upon the docket of the 
court. 

Mr. STANBERY. Read the docket entries. 

The Wirrness. The case isnumbered 5711. 

“Tar Unrrep States ve. LonENZO THOMAS: 

“Worrant for his arrest issued by Hon. Chief Jus- 
tice Cartter, on the oatnof KE. M. Stanton, to answer 
the charge of high misdemeanor, in that he did un- 


{ After a pause.] The witness will | 


law.uily accept the appointment of the office of Sec- 


retary of Warad interim, February oy 1868, 
‘Warrant served by the marshal February 22, 
1868. 
Reecognizance for his appearance on the 26th 
instant, Pebruary 22, 1868. 
* Discharged by Chief Justice Cartter, on the mo- 
tion of the defendant's counsel, February 26, 1868,” 


Mr. STANBERY. That is all. 
The CHIEF JUSTICE. Do the honorable 
Managers desire to cross-examine this witness ? 


> | 


Mr. Manager BUTLER. We have nothing | 


to ask of this witness, sir. 

Mr. JOHNSON. I move that the court 
adjourn. 

Mr. STEWART. On that motion I call for 
the yeas and nays. 


The CHIEF JUSTICE. The Senator from 


Maryland moves that the Senate, sitting as a | 


court of impeachment, adjourn until to-mor- 
row at twelve o’clock. On this question the 
yeas and nays are asked for. 

‘The yeas and nays were not ordered, one 


fifth of the Senators present not sustaining the | 


call, 

The question being put on the motion to 
adjourn, there were, on a division—ayes 24, 
noes 18; and the Senate, sitting for the trial 
of the impeachment, adjourned until to-mor- 
row at twelve o'clock. 

Turspay, April 14, 1868. 

The Chief Justice of the United States entered 
the Senate Chamber at twelve o'clock and five 
minutes p. m., and took the chair. 

The usual proclamation having been made 
by the Sergeant-at-Arms, 

The Managers of the impeachment on the 
part of the House of Representatives appeared 
and took the seats assigned them. 

The counsel forthe respondent, with the ex- 
ception of Mr. Stanbery, also appeared and 
took their seats. 


The presence of the House of Representa- | 
tives was next announced, and the members | 


of the House, as in Committee of the Whole, 
headed by Mr. E. B. Wasusurne, the chairman 


of that committee, and accompanied by the | 


Speaker and Clerk, entered the Senate Cham- 


ber, and were conducted to the seats provided | 


for them. 


The CHIEF JUSTICE. The Secretary will | 


read the Journal. 

Mr. STEWART. I move that the reading 
of the Journal be dispensed with. 

The CHIEF JUSTICE. If there be no 
objection the reading of the Journal will be 
dispensed with. The Chair hears no objection. 

Mr. SUMNER. I send tothe Chair an order. 

The CHIEF JUSTICE. The Secretary will 
read the order. 

The Secretary read as follows: 

Ordered, In answer to the motion of the Managers, 
that, under the rule limitimg the argument to two on 
a side unless otherwise ordered, such other Managers 
and counsel as choose may print and file arguments 
at any time before the argument of the closing Man- 
ager. 

The CHIEF JUSTICE. If there be no 
objection the order will be considered now. 

Mr. CONNESS. I object, Mr. President. 

TheCHIEF JUSTICE. Objection is made, 
The order will lie over for one day. 

Mr. SUMNER. I beg leave most respect- 


fully to inquire under what rule such an objec- | 


tion can be made. 


SUPPLEMENT TO 


The CHIEF JUSTICE. The Chief Jus- 
tice stated on Saturday that in conducting the 
business of the court he applied, as far as they 
were applicable, the general rules of the Sen- 


ate. ‘This has been done upon several occa- || 
sions, and when objection has been made orders || 


have been laid over to the next day for con- | 
sideration. 

Mr. SUMNER. Of course it is not for me 
to argue the question ; but I beg to remind the 


Chair of the rule under which this order is | 


moved. 

The CHIEF JUSTICE. It will lie over. | 
Geutlemen of counsel for the President, you 
will please proceed with the defense. 

Mr. EVARYS. Mr. Chief Justice and Sen- 
ators, it is our misfortune to be obliged tostate | 
to the court that Since the adjournment yester- | 
day, and not coming to our knowledge until | 
just before we came into court this morning, | 
our associate, Mr. Stanbery, is prevented by 


| illness, which confines him, wholly from attend- 


ing upon the court to-day. I have seen him, 
and have learned the opinion of his physician 
that he will undoubtedly, in expectation, be 
able to resume his duty within forty-eight hours, | 
and there may be some hope that he will be able 
to do so by to-morrow. ™ the suddenness of 
this knowledge to us, and in the actual arrange- 
ment in reference to the proofs, it would be 
very difficult forus, and almost impossible with 
any proper attention to the justice of the case, 
to proceed to-day ; and we suppose that an in- 
dulgence, at least for the day, would lessen the 
chance of longer procrastination. The gentle- 
men of the Senate and the Chief Justice will 
be so good as to bear in mind that much of the 
matter to be produced in evidence is within 
the personal knowledge of our associate, Mr. | 
Stanbery, and not within ourown, and we have | 
to say that the conduct of the proofs has been | 
accorded to him. 
It is, of course, not pleasant for us, and not 
pleasant for Mr. Stanbery especially, that such 


| an oceasion as this should arise for the intro- | 


duction of personal considerations ; but in our 
best judgment we can only present it to the 
court in the aspect that | have nemed, and sub- 
mit it to their discretion whether the facility 
and the indulgence that may be needed on our | 
part should be limited to this day or whether 
it should extend over the two days that we 
suppose would assure the restoration of Mr. 
Stanbery to health. I saw Mr. Stanbery last 
evening, and, although he had been a little 
affected by a cold which he had contracted, I 
supposed him to be, as he supposed himself to | 
be, in a condition of health that would permit | 
him to go on as usual; and it was only as we 
were preparing to come to court this morning 
that he himself was obliged to submit to the 
confinement of his physician and to inform us 
of his situation. 

Mr. DRAKK. Mr. President, I would ask 
a question of the counsel for the defense. 

‘he CHIEF JUSTICE. The Secretary will 
read the question proposed by the Senator from 
Missouri. 

The Secretary read the question, as follows: 

Cannot the day be occupied by counsel for the re- 
spondent in giving in documentary evidence ? 

Mr. EVARTS. It cannot, as we understand 
the situation of the proofs and our duty in re- 
gard to them. 


Mr. HOWE. Mr. President, I move that |! 


the Senate, sitting as a court of impeachment, 
adjourn until to-morrow at twelve 0’ clock. 

‘The motion was agreed to. 

The CHIEF JUSTICE. The Senate, sitting 
as a court of impeachment, stands adjournec 
until to-morrow at twelve o'clock. 


Wepnespay, April 15, 1868. 
The Chief Justice of the United States took 
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| bery, appeared, and took the seats assigned 
| them respectively. 

The members of the House of Repre 
atives, as in Committee of the Whole, pro. 
ceded by Mr. Wasuerye, chairman of that 
committee, and accompanied by the Speaker 
and Clerk, appeared and were conducted to the 
seats provided for them. 7 

The CHIEF JUSTICE, The Secretary will 
read the Journal of yesterday's proceedings. 

The Secretary read the Journal of yester. 
day’s proceedings of the Senate sitting 
the trial of the impeachment. 

The CHIEF JUSTICE. The first business 
| in order is the consideration of the order sub- 
mitted by the Senator from Massachuetts [Mr 
SUMNER] yesterday. , 

Mr. SUMNER, I should like to have jt 
reported. 

The CHIEF JUSTICE. The Secretary wil] 
read the order. 

The Secretary read as follows: 

Ordered, In answer to the motion of the Managers 
| that, under the rule limiting the argument to two on 
| aside, “unless otherwise ordered,” such other May- 
| agers and counsel as choose may print and file argy- 
ments at any time before the argument of the closing 
Manager. ; 

The CHIEF JUSTICE. 
on agrecing to the order. 

Mr. EDMUNDS. I move to amend the 
| order so that it will read, ‘* May print and file 

arguments at any time before the argument of 


the opening Manager shall be concluded,” in 


sent- 


for 





The question ig 


|| order that the counsel for the defense may 


have an opportunity to see what arguments 
they are to reply to. 

Mr. SUMNER. 
that. 

Mr. JOHNSON. Lask for the reading of 
the order as proposed to be amended. 

The CHIEF JUSTICE. The Secretary will 
read the order. : 

TheSrcrerary. The order submitted reads 
as follows: 

Ordered, In answer tothe motion of the Managers, 
that, under the rule limiting the argument to two on 
a side, unless otherwise ordered, such other Man- 
agers and counsel as choose may print and file arcu- 


| ments at any time before the argument of the closing 
Manager. 


It is proposed to strike out the words ‘‘ar- 
gument of the closing Manager’’ and insert 
‘‘argument of the opening Manager shal! be 
concluded.”’ 

Mr. EVARTS. Mr. Chief Justice, may we 
be allowed to make a suggestion in reference 
to this order? 

The CHIEF JUSTICE. Certainly. 

Mr. EVARTS. The amendment offered 
and accepted places, I suppose, the proper re- 
striction upon the arguments to be furnished 
in print on the part of the Managers. That 
puts the matter in proper shape, I suppose, as 
| regards the printed briefs that may be put in 
on the part of the Managers; that is to say, 
that they shall be filed before we make our re- 
| ply. On our part, however, it would be proper 
| that we should have the liberty of filing the 
| briefs at any time before the closing Manager 

makes his final reply, as a part of our new 
_ briefs may be in reply to the new briefs that 
are put in on the part of the prosecution. 

Mr. Manager BINGHAM. Mr. President 
and Senators, I desire to say, in regard to the 
remark which has just been made by the how 
orable gentleman on behalf of the accused, that 
it would seem, if the order be entered as he 
suggests, that additional arguments made by 
counsel on behalf of the President need not be 
filed until the close of the arguments on beha'! 
of the accused made orally to the Senate, tie 
repliant on behalf of the Congress of the United 
States and of the people would have no oppor: 
tunity to see those arguments not delivered. and 
therefore could not reply to them. I would 
suggest that the order as it stands is right. lt 


I have no objections to 





the chair. 


The usual proclamation having been made 


by the Sergeant-at-Arms, 
The Managers of the impeachment on the 
part of the House of Representatives and the 


|| counsel for the respondent, except Mr. Stan- || President. 


gives the counsel for the President the oppor 
tunity to review what may be filed before (ey 
argue, and it gives the counsel for the peop!é 
the opportunity to review before he argues 
, whatever may be filed here on behalf ot the 
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THE CON 


Mr. EVARTS U adoebtediy the sre are in- 
sveniences in this enlargement of the rule, 
wever ap plied ; but there seems to be an 
qual ty in requiring each side to furnish its 
uments in time to have replying counsel 
answer them ; and the same rule upon my sug- 
cestion would be applied to us that by this 
present amendment is applied to the Managers 
or the impeac ‘hment, for they are not re quired 
(ile their additional briefs except at the very 
moment a on close their oral argument. 
and then we ¢ e obliged to commence our oral 
iment. 
ir. NELSON. Mr. Chief Justice and Sen- 
ators. I desire to say on this motion that it was 
acreed between the counsel for the President 
that the three of our number who have hitherto 
managed the case should take upon themselves 
the continuous management and the argument 
of the ease before the Senate. In consequence 
of theimputation made by the Managers, that we 
desired unnecessarily to consume the time of the 


©Yy 


arg 


Senate, those of us who, under this arrange- 
ment, had not intended to argue the cause did 
not intend, either by ourselves or through 


others, to make any application to the Senate 
for an enlargement of the rule; but, inasmuch 
as that application has been made in behalf 
of the Managers, I desire to say to the Senate 
that if we are permitted to argue the caused 
think it would be more fair to the two counsel 
who did not expect to argue the case to permit 
us to make an extemporaneous argument be- 
fore the Senate. We have not made any prep- 


aration whatever in view of written arguments. 


We suppose, though we do not know how the | 


fact is, that the Managers on the part of the 
House, who have had this subject before them 
fora much longer period than we have had, 
»much more familiar with this subject and 
are better prepare d with written adk lresse s than 
so that if the rule is to be extended | 
respectfully ask the Senate to allow us to ad- 
dress the Senate in such mode, either oral 
written, as we may desire. I beg leave to say 
to the Senate that while I do not, speaking for 
myself, expect to be able to interest the Senate 


we are, 


as much as the learned gentlemen to whom the | 


management of the cause has been hitherto 
confided on the part of the President, yet, as 
I reside in the President’s own State, as I have 
practiced my profession in his town, the town 
of his domicile, for the last thirty years, and 
saw proper to ask my services in his be- 
half, and as I fully concur with him in the 
leading measures of his Administration I de- 
sire, if [am heard at all, to be heard in the 
mode which I have suggested. 

Mr. CONNES®. I offer the following as ¢ 
substitute for the order now pending. 

the CHIEF JUSTICE. The Secretary will 

read the substitute proposed by the Senator 
from California. 

‘lhe Secretary read it, as follows: 


as he 


Strike out all after the word ** ordered” and insert: 

That the twenty-first rule be so amended as to allow 
as many of the Managers and of the counsel forthe 
President to speak on the final argument as shall 
choose todo so: Provided, That not more than four 
di son eac h sidesh; all beallowed; but the Managers 
shall make the opening and the closing argument. 
Mr. DRAKE, 
the yeas and nays. 

The yeas and nays were ordered. 

Mr. Manager BOUTWELL. I should like 
to have the substitute read once more. .« 

The CHIEF JUSTICE. The Secretary will 
read the Sao substitute. 

The Secret ry again read it. 

The CHIEF JUSTICE. Does the honor- 
able Manager desire to address the Senate? 

Mr. . anager BOUTWELL. No, sir. 

The CHIEF JUSTICE. The question is on 
the substitute proposed by the Senator from 
California, 

The question being taken by yeas and nays, 
re sulted—yeas 19, nays 27; as follows: 

YE 


On that question I ask for 


-AS—Messrs. Cameron, Conness, Cragin, Dixon, 
sittle, Fowler, H: irlan, Henderson, Hendrie ks, 
Creery, Patterson of Tennessee, R: umsey, Sherman, 
ewart, Trumbull, Van Winkle, Willey, Ww ilson, and 


fate ‘s—19, 


NAY S—Messrs. Anthony, Buckalew,Cattell, Chand- 


‘| postponed, 


TRESSION AL 


ler, Cole, Conkling, Davis, Drake, Edmunds, Ferry, 
Frelinghuysen, Howard, Howe, Johnson, Morgan, 
Morrill of Maine, Morrillof Vermont, Morton, Patter 
son of New Hampshire, Pomeroy, Ross, Saulsbury, 


| Sumner, Thaver, Tipton, Vickers, and Williams—27. 


NOT VOTING—Messrs. Bayard, Corbett, Fessen- 
den, Grimes, Norton, Nye, Sprague, and W ade—8. 


So the substitute was rejected. 


Mr. DOOLITTLE. Mr. Chief Justice, I 


prefer altogether oral arguments to these printed | 


ones, and | submit the following as a substi- 
tute, understanding that there are six Man- 
agers on the part of the House and four counsel 
for the respondent. [** Order!’’ **Order!’’] I 
have drawn an order which— _ [** Order !”’ 
‘*Order!"’ | 

The CHIEF JUSTICE. 
can be no debate. 

Mr. DOOLITTLE. 
read. 


The CHIEF JUS 


Order! There 
Which I ask to have 
STICE., 


The Secretary will 


| read the amendment proposed by the Senator 


| sit upon the trialnow pending shall be 


| ponement of the whole 


from Wisconsin. 
The Secretary read as follows: 

Strike out all after the word 
sert: 

That upon the final argument two Managers of the 
House open, two counsel for the respondent reply; 
that two other Managers rejoin, to be followed by 
two other counsel for the respondent; and they, in 
turn, to be followed by two other Managers of the 
House, who shall conclude the argument. 


Mr. DRAKE. I move the indefinite post- 
proposition, together 


“ordered ”’ and in- 


with the substitute. 

The CHIEF JUSTICE. The Senator from 
Missouri moves the indefinite postponement of 
the order and the proposed substitute. 

Mr. SUMNER. Let us have the yeas and 
nays on that. 

lhe yeas and nays were ordered ; 
taken, resulted—yeas 34, nays 15; 


and being 
as follows: 


YEAS— Messrs. Anthony, Buckalew, Chandler, 
Cole, Conkling, Conness, Corbett, Davis, Dixon, 
Drake, Edimunds, Ferry, Fessenden, Grimes, Harlan, 
Henderson, Hendricks, Howard, Howe, Johnson, 
Morgan, Morrill of Maine, Morrill of Vermont, Mor 
ton, Patterson of New il impshire, Pomeroy, Ross, 
Saulsbury, Sherman, Stewart, Thayer, Tipton, Wil- 


Hams, and Yates—34. 


NAYS— Messrs. Cameron, Cattell, Cragin, Doo- 


little, Fowler, Frelinghuysen, MeCreery, Patterson 

of Tennessee, Ramsey, Sumner, ‘Trumbull, Van 

Winkle, Vickers, Wiiley, and Wilson—l15. | 
NOT VOTING—Messrs. Bayard, Norton, Nye, 


Sprague, and Wade—5. 
So the order and substitute were indefinitely 


Mr. FERRY. I now 
which I desire action. 

The CHIEF JUSTICE. The Secretary will 
read the order proposed by the Senator from 
Connecticut. 

The Secretary read as follows: 

Ordered, That the twelfth rule 
that the hour of the day 


be so modified as 
at which the Senate shall 
, unless other- 
wise ordered, at cleven o'clock forenoon; and that 
there shall be a recess of thirty minutes each day 
commencing at two o’clock p. m. 


The CHIEF JUSTICE. This order is for 
resent consideration unless objected to. 

The CHIEF JUSTICE 
declared that the noes appeared to have it. 


Mr. THAYER, Mr. 


called for the yeas and nays, and they were 


ordered ; and being taken, resulted—yeas 24, 
nays 26; as follows: 

Y EAS—Messrs. Cameron, 
Conkling, Conness, Corbett, 
Frelinghuysen, Harlan, 
Morrill of Maine, 
Sherman, Stewart, 
W ilson—24. 

NAYS—Messrs. Anthony, 
vis, Dixon, Doolittle, Edmunds, Fessenden, Fowler, 
Grimes, Henderson, Hendrie ks, Johnson. McCreery, 
Morton, Patterson of New H: ampshire, Patterson of 
Tennessee, Pomeroy, Ross, Saulsbury, Tipton, Trum- 
bu!l, Van Winkle, Vickers, Willey, and Yates—26. 

NOT VOTLNG—Messrs. N ‘orton, Nye, Sprague, and 
Wade—4. 

So the order was rejected. 

The CHIEF JUSTICE. Gentlemen of coun- 
sel for the President, please proceed with the 
defense. 

Mr. EVARTS. Mr. Chief Justice andSen- 
ators, although I am not able to announce, as 
I should be very glad to do, that our associate, 
Mr. Stanbery, had, according to his hopes, been 


able to come out to day, yet | am happy to say 


Cattell, Chandler, Cole, 
Cragin, Drake, Ferry, 
Howard, Howe, Morgan, 
Morrill of Vermont, Ramsey, 
Sumner, Thayer, Williams, and 


Bayard, Buckalew, Da- 


submit an order on 


| objection, the Senator can proceed 


| mission 
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that he is quite convalescent, and cannot be 
long interrupted from giving the proper atten- 
tion to the proper conduct of the case. Under 
these circumstances, and from a desire to do 
whatever we may properly do in advancing the 
trial of the cause, we propose, with the per- 
of the court, to proceed to-day in 
putting in the doc sumentary evidence, which 
will take a very considerable time, and prob- 
ably we shall not wish to be called upon to 
proceed with any oral testimony until to-mor- 
row, when we shall be h: appy to do so. 

Mr. CURTIS. Mr. Chief Justice, we desire 
to bring before the Senate the nomination sent 
by the President of the United States to the 
Senate on the 2lst of February, as 1 am in- 
structed, of Hon. Thomas Ewing for the ottice 
of Secretary for the Department of War. We 
wish the executive clerk to be instructed to 
produce that, in order that we may put it in evi- 
dence. 

Mr. CONKLIN( Mr. President, I beg to 
say that counsel is entirely inaudible here. 

Mr. CURTIS. My request, Senators, was 
that the executive clerk might be instructed to 
bring in and exhibit here in evidence the nom 
ination sent by the President of the United 
States under the date of the 2Ist of February 


last, as | am instructed, the nomination of 
ILon. Thomas Ewing for the place of Secretary 


for the Department of War. 

The CHIEK JUSTICE. The Chief 
i3 informed by the Secretary that the injunction 
of secrecy has not been removed from this 
proceeding. It will be necessary that it should 
be removed. 

Mr. JOHNSON. 
nomination ? 

Mr. EDMUNDS. Lask unanimous consent 
to say, if Lam permitted, on that point-—— 

The CHIEF JUSTICE. If there 


Justice 


Does that apply to a 


be no 
by unani- 
mous consent. 

Mr. EDMUNDS. I desire to say that under 
the new rules the fact of a nomination being 
made, it is provided, shall not be a secret com- 
munication, and hence I think there can be 
no impropriety in ordering the production of 
the paper. 

Mr. CURTIS. Iwassoinstructed on inquiry, 
and supposed no motion to reraove the injune- 
tion of secrecy was necessary. 

Mr. SHERMAN. Mr. Chief Justice, if a 


motion is necessary, I will move that the exeeu- 


| tive clerk be sworn as a witness in the case. 


Mr. EDMUNDS. With the consent of the 
Chief Justice 1 will read the fortieth rule, 
recently adopted : 


“All information or remarks concerning the char- 
acter or qualifications of any person nominated by 
the President to office shall be kept a secret. But 
the fact that a nomination has been made shall not 
be regarded as a secret.”’ 

The CHIEF JUSTICE. The 


executive 


| clerk will be sworn. 


DRAKE, and others | 


' 


put the question, and || 


D. W. C. CLarke sworn and examined. 
By Mr. Curtis: 
Question. Will you state 

have before you? 

Answer. 1 have the original nomination by 
the President of Thomas Ewing, sen., to be 
Secretary for the Department of War. 

Question. Will you please to read it? 

Answer. The witness read as follows: 

To the Senate of the United States: 

I nominate Thomas Ewing, sen., of Ohio, to be 
Secretary for the Department of War. , 

ANDREW JOHNSON, 

W aSuinGTon, D. C., February 22, 1868. 

Question. On what day was that actually 
received by you ? 

Answer. On the 22d of February. 

Mr. CURTIS. Now, I desire to put in evi- 
dence, Mr. Chief Justice, a copy of the message 
of the President of the United States to the 
Senate of the United States, which bears date 
on the 24th of February, 1868. I have the 
printed copy, which is the authorized copy. I 
suppose it will not be objected that we have 
not obtained it from the proper source ? 


Mr. Manager BUTLER. The mere vehicle 


what document you 





toh Bieee wg 


A. 


ar cee eed en 
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of proof, Mr. President, will not he objected 
to; but the proof itself will be, fora very plain 
It was after the President was im- 
peached by the House, and, of course, it is his 
declaration attempted to be put in. A declara- 
tion by him, after he was impeached, whether 
made to the Senate or anybody else, it seems 
to us, cannot be evidence. 

The exact order of time, if it may not be in 
the mind of Senators, was this: on the 21st 
of February a resolution was offered to the 
Ilouse of Representatives looking to the im- 
neachment of the President, bringing it before 
the House; on the 22d it was acted upon and 
actually voted. Impeachment was actually 
voted on the 22d. ‘Then intervened Sunday, 
the 23d. Any message sent on the 24th, there- 
fore, must have been known to the President 
to have been after the impeachment. 

Mr. CURTIS. It will be remembered that 
the honorable Managers put in evidence in the 
course of their proceedings a resolve passed by 
the Senate to which this message is a response ; 
so that the question is whether the honorable 
Managers can put in evidence a resolve of the 
Senate transmitted to the President of the 
United States in reference to the removal of 
Mr. Stanton. and the Senate will refuse to re- 
ceive the reply which the President made to 
that That is the question which is 
now betore the court. 

Mr. Manager BUTLER. I have only to say, 
Mr. President, that that is an argument to the 
prejudice, and net to the law. Suppose he 
ofiers his answer here to-day, is that to be re- 
ceived as evidence? This message is said to 
be the answer to the resolve of the Senate. I 


rewuson. 


resolve. 


SUPPLEMENT TO. 


or were made public soon afterward. This 
message, the injunction of secrecy in respect 
to which has been removed, might be within 
the range of recourse on the one side or the 
other for argument, and for the knowledge of 
the court. But our learned opponents have 
put in the language of the resolution of the 
Senate. Exactly what bearing that has as 
part of the res geste of the removal of Mr. 
Stanton which had taken place so far as the 
criminality of the President was concerned 
before this resolution was passed by the Sen- 
ate it was not easy to see. It was, however, 
received as proper evidence. The one reason 
that we did not consider it objectionable was 


that we supposed, as a matter of course and | 
of right, that this message, which is an answer | 
to that resolution, upon the introduction of | 


the topic by the resolution being offered in 


| evidence, would be admissible in itself. We 


submit, therefore, that on every principle, both || 


| of law and of discretion, if it may be so said, 


in regard to the completeness of the record 
upon the point, this message of the President 
should be allowed to be read and given in 
evidence. 

Mr. Manager BUTLER. 
call the attention of the Senate to the fact that 


| whether it is a matter of daring or professional 


| any possible precedent. 


knowledge, neither of the counsel has stated 


| the attention of the Senate to the fact, so that 
the counsel may never be in doubt hereafter, 


what was the legal effect of the resolution of 


| the Senate in our minds, that we put in that 


pray you to remember that our learned friends || 


insist that the rules of law should govern. Will 
they dare to say to the Senate that they ever 
heard of a case where, after indictment of, the 
criminal, the respondent was allowed to put in 


evidence his statement of his defense? If so, | 


when is that right to cease? We put in the 
resolve because it was a part of the transaction 
of removing Mr. Stanton, made before the im- 
peachment was determined upon. We cannot 
put in his declarations down to to-day. That 
is & familiar rule of law. They cannot. I only 
ask the Senate to consider of it as a precedent 
hereafter, as well as being a great wrong upon 
the people, that after they indict, if you use that 
word, after they impeach an officer, then he 
can send in a message which shall be taken as 
ey idence for him, 

Mr. EVARTS. Mr. Chief Justice and Sen- 
ators, the learned Manager asks whether we 
We have not been in the 
habit of considering the measure for the con- 
duct of forensic disputations to be a question 
of daring. We are not inthe habit of applying 
such epithets to opponents, nor hitherto of re- 
ceiving them fromthem., The measure of duty 
of counsel to the law and the facts is the meas- 
ure we shall strive to obey, and not the measure 
of daring, if for no other reason for this: that 
on the rule of law and fact and evidence we 
might, perhaps, expect sometimes a superior- 
ity, but on the measure of daring, never. 

Now, this question arisesthus: isthe learned 
Manager entirely right in saying that the im- 
peachment was voted on the 22d?~ The 22d 
was Saturday, and, unless I am mistaken, the 
vote was not taken until Monday. 

Mr. Manager BUTLER. I was entirely 
right—on Saturday. The vote was taken on 
the 22d of February. : 

Mr. EVARTS. Thatis, that articles should 
be brought in. The articles, however, were 
not voted until the 24th. 

Mr. Manager BUTLER. Thearticles could 
not be prepared until some time afterward. 

Mr. EVARTS. Iam merely stating a fact, 
notcomplaining. They werefound soon enough. 
Now, it is said that because the vote that im- 
peachment should proceed was taken on the 
22d that impairs the eredit or the admiesibility 
of the piece of evidence that is laid before the 
Senate. My learned associate has distinctly 
told the situation of the matter. Perhaps both 


dare do something. 


resolution to show that, notwithstanding the 
resolution of the Senate served on the Presi- 
dent at eleven o’clock at night on the night of 
the 21st, he still went on 
Lorenzo Thomas as Secretary, and took him 
into his Cabinet consultation, and Lorenzo 


Thomas was recognized after that by him as || 


the Secretary ad interim, and after that Lorenzo 
Thomas was breathing out his own designs to 
take possession of the office by force. 
in order to show that the President of the 
United States was determined to disobey the 
law of the land, that it was known to him— 
the Senate served it upon him for the purpose 
of having him know it, and did not leave it to 
the slow channels of communication in print, 
but served a certified copy on him to stay his 


| hand, and he refused to stay his hand. 


Now, can it be that a prepared argument 


| after that, and after he was impeached by the | 


House of Representatives, can be put in evi- 
dence? One ounce of action on his part in 


| obedience to the law and the resolution of the 
Senate would have beenagreat deal better than 


pages of argument; but there was none. 


they would dare do all that good lawyers would 
dare do in favor of their client, but I will say 


| the gentlemen have not shown a single legal 
| position upon which this can stand. 


The CHIEF JUSTICE. 
the President will please put in writing what 
they propose to prove. 


Mr. Manager BUTLER. We have sent the 


| Clerk to look at the House Journal to correct 


us if we are wrong. 


Mr. EVARTS. It will delay the question, 


then, somewhat. 


Mr. Manager BUTLER. The report of the 
committee was made on the 22d. All of us 
were of opinion that the resolution was passed 
on the 22d. We think we are right; but we 
will make that certain. 

After the lapse of a few minutes— 

Mr. Manager BUTLER, We find, Mr. 
President, on examination, the state of the 
record is this: that on the 21st of February 


| aresolution was proposed for impeachment and 


referred to a committee; on the 22d the com- 
mittee reported, and that was debated through 
the 22d and into Monday, the 24th, and the 
actual vote was taken on Monday, the 24th. 
Mr. EVARTS. Late in the afternoon—tive 
o'clock in the afternoon ; so that I was right in 
the fact. Is there any further objection made 


of these transactions were public at the time, || now? 


I simply desire to | 


I desire also to call | 


and treated this 


It was | 


The | 


gentlemen will not use the word ‘‘dare,’’ for | 


The counsel for | 








Mr. Manager BUTLER. Certainly. n any 
Mr. Manager BINGHAM. I desire to stat, 
the reasons why we insist upon this objection, 
The House of Representatives, as appears by 
the Journal which has now been furnished y, 
on the 22d of February, through its committe. 
reported ** that AndrewJohnson be impeached 
of high crimes and misdemeanors.”’ ‘The dis. 
cussion proceeded on that day. On the q 
preceding, however, the 21st of February. 
appeared that the Senate of the United Statos 
as is already in evidence from the Journal oj 
the Senate itself, proceeded to consider ap. , 
other messagé¢ of the President of the Unite, = 
States, in which he had reported to the Senate ' 


1V 


that he had removed from the Department of the P' 
| War Edwin M. Stanton, then Secretary of Way. re 
by the previous action of the Senate. iho 10) of 
| Senate having refused to concur in the suspen “An 
sion, refused to acquiesce in the reasons as. vel 


signed by the President under the tenure-of 
ollice act. Having given the President notre 
thereof, the President thereupon proceeds, afte; 
this notice, to remove him and to appoint 
| Secretary of War ad interim, in direct contra. 
vention of the express words of the act itse|{ 
and of the action of the Senate. On that day. 
the 21st of February, the Senate, it seems, coy. 
sidered the action of the President in this mat 
iter of removal and in this matter of appoint: 
ment of the head of a Department in dire 
contravention of the prohibitions of existing 
law and of the action of the Senate under it and 
the notice which it had served on the Presiden: 
On that night, as the record also shows, th 
21stof February, 1868, the Senate of the United 


a 


States passed a resolution reciting the acti 
|| of the President in the premises, to wit, his 
removal of the Secretary of War, his appoint 
ment of a Secretary ad interim, and declaring 
by solemn resolve that under the Constitutioy oes 


| and laws of the United States the Presid ” 
had no power to make the removal or to make oa 
the appointment. ‘That was the action of th 
Senate, which has been given in evidence here : 
|| in support of the prosecution. It was all cor “HL 


cluded, as the Senate will notice from what | 
have said, on the 2st and 22d of February, 
1868. My impression is that the notice was 
served on the night of the 21st, but, that I may 
not make a mistake in this matter, I say it was 
| not served later than the 22d day of February. ele 

Now, what takes place? Here is a present: ee 
ment made on the 21st or 22d day of February, 
1868, against this President before the grand 
inquest of the nation, and he seeks to put in a 
declaration made after presentment made, 
which is certainly tantamount to a warrant tor 
his arrest, for from that moment he was within 
the power of the people. Although he fled to a 
the remotest ends of the earth he could never a 
stop for a moment the progress of this inquiry 
to final judgment, although personal process lent 
never reached him. It is so provided in fhe 
| text of your Constitution. It is to be challenged 
by no man, ; the 

After these proceedings had been thus insti: sad 
|| tuted, two days after the fact of the action o! | 

the Senate and three days after the fact of his I 

commission of the crime, he enters upon tlie 
| task of justifying himself before the nation 

for a violation of its laws, for a violation o! Mh 
| its Constitution, for a violation of his oath o! bee 
office. for his defiance of the Senate, for his rt 
defiance of the people, by sending a message 
to the Senate of the United States on the 2!t! 
day of February, 1868. What is it, Senators: 
Is it any more than a volunteer declaration 0! 
the criminal, after the fact, in his own be a 
half? Does it alter the case in law? Does tt a 
alter the case in the reason or judgment of any her 
man living, either within the Senate or out 0! 


the Senate, that he chose to put his dec ste 
laration in his own defense in writing? The ! f 
law makes no such distinctions. I undertaxe Fa 
to assert it here, regardless of any attempt '° M 
contradict my statement, that there 1s no | oni 
that enables any accused criminal, after te \ 
fact, to make declarations, either orally or" then 
writing, either by message to the Senate or ® M 


|| speech to a mob, to acquit himself or to atlect 
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e Mt earned counsel, and I challenge now the Mr. Manager BUTLER. A single word, || of what bas drop} ped from the lips of the coun- 
1ators production of authority from any respects hie Mr. President, upon that proposition. I think || sel. He hase vade d most skillfully the point | 
a ‘ i 


on of ourt that ever allowe xd any man, high or low, || if any sheriff should say to a thief, ‘* Sir, whose took oceasiont ) make in the hearing of the S« n- 
oak'ih ficial or unofficial, to introduce his own dee- || watch is that ?’’ and the thief could not make || ate, that here is an attempt to introduce not only 
Does it ‘ralons, written or unwritten, made after the || a reply until four days afterward, after he was || the written declarations of the recused in his 
of any ict, in his defense. That is the point I take || indicted, a written statement, then, as to whose | own behalf after the fact, but the declarations 

ere. I beg the pardon of the Senate for having watch it was, and putting in what his neighbors | of third persons, not under oath, and then 





s de ‘elained them so long in the statement of 4 || said about it, would never be received. I take || con — reported in this message of tv 
» The Proposition so simple, and the law of which is || the illustration; it is a good one, an excellent th of February, 1868. | venture to say that 
ertak ‘oO clearly settled running through centuries. || illustration. A sheriff says to a prisoner, || a a propesit on of the extent of ae never was 


mpt to ae the ten: to them. ‘*Where did you get that watch or Four days | made before in any trib unal of justice int 

no law Mr. EVARTS. Mr. Chief Justice and Sen- || afterward—atfter he has been in jail, after the | United States where any man sto rd accused 
ter th " “ty indictment is being found against him, and of crime, not simply vo give als OWD ; 
vy or id Mr, Mase BUTLER. Do we ever have | while the court is in session, he sends an an- | tions, but to report the Geclarations of third 
fe or & the close here? swer to the sheriff and says that answer must | persons in his own behalf and throw them be- 


tect Mr. EVARTS. I dare s ay you have; but I || be given in evidence, and not only that, but he |, fore the Senate as testimony. 
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: One other remark. The gentleman seems || with which an act isdone. In the present case ij a great number of statutes of the United Stata: . 
; to think that the President had a right to send || it appears that the Senate, on the 21st of™) in order to make use of or arrive at these ro. piat 
a message to the Senate of the United States || February, passed a resolution, which I will || sults. Here they are all brought under the ey, Mr 
: which should operate as evidence. | concede || take the liberty of reading: || and we desire to have the table printed go ti», Mr. 
: that the President of the United States has the ||“ Whereasthe Senate have received and considered || it may be used in argument by counsel on q| po 
right under the Constitution to communicate || the communication of the President stating that he || sides. = 
from time to time to the two Houses of Con- || bas removed Edwin M. Stanton, Secretary “ Pa | Mr. Manager BUTLER. I observe, y, pr 
gress such matters as he thinks pertain to the wee ts cated Uendeas af Geared avr: i | President and Senators, that there is one im. an 
publie interest ; and if he thinks that is of the || fore, ; i ; | portant column missing in this table, if j; _ 
public interest he may do so; but I deny that "Resolved by the Senate of the United States, That || to have any effect on anybody’s mind, pat 
ag 4 ? under thg Constitution and laws of the United States || : : .* zs - A pra 
there is any colorable excuse (I repeat those || the ProsMent has no power to remove the Secretary || that is a column showing whether the Senat. ee 
words here) for intimating that the President || of War,and to designate any other officer to perform || was or was not in session at the time any o, 7 
of the United States, charged with the commis- || the duties of the oflice ad interim.” | of these officers was removed. s a! 
sion of crime on the 21st of February, 1868, and That resolution was adopted on the 21st of Mr. CURTIS. It has nothing to do, alloy : 
proved guilty, | undertake to say, by his written || February, and was served, asthe evidence before || me to say, Mr. Manager, with removals at a Ex 
confession, tothe satisfaction of everyintelligent || you shows, on the evening of the same day. || It isthe tenure of oflice merely. It has no |e, 
and unprejudiced mind in and out of the Senate || The message which is now proposed to be in- || ing onany question of removal. It merely giy, 
in this country, could proceed to manufacture || troduced was sent to the Senate on the 24th |} the statute tenures of these different ofij 
a defense three days after the fact in the form || day of February. It does not appear to the || and there are no facts here stated; everythins 
of a message. That is the point [ make onthe || Chief Justice that the resolution of the Senate || is derived from the statutes. All that is in | 
gentleman here. He says ‘* What importance, || called for an answer, or that there was any call || table is derived from the statutes of the Un 
then, do you attach to the action of the Senate.’’ || upon the President to answer from the Senate || States. 
f We attach precisely this importance to it: that || itself; and therefore he must regard the mes- || Mr. Manager BUTLER. The difficulty thy 
; the law of the land enjoined upon the Presi- || sage which was sent to the Senate on the 24th || we find is that this is proposed to be made y Date 
dentof the United States the duty to notify the || of February as a vindication of the President's || portion of the evidence. It may be printed an\ 
Senate of the suspension of this officer and || act addressed by him to the Senate; and it || appended to the argument of either gentlema; 
' the reasons therefor, and the evidence upon || does not appear to the Chief Justice to come || or sent as argument to the table of any Sena 
; which he made the.suspension. The law of || within any of the rules which have been applied || tor—precisely as (if I may use it as an ij! 
ed the land enjoined upon the Senate the duty to || to the introduction of evidence upon this trial. ‘| tration) [ sent my brief—as an abstract {i 
act upon the report of the President so made, || He will, however, take pleasure in submitting | the laws; but to offer it inevidence and to haye Sent 
together with his reasons and the evidence || the question to the Senate if any Senator desires 1 it printed except in that way is what we objec Mar 
4 which he adduced, and come toadecision. In |) it. {After a pause.] If no Senator desires that || to. The reason for the objection must be mee 
pursuance of the requirement of the second || the question be submitted to the Senate, the || vious. Who has any surety that this is correct! Sept 
section of the tenure-of-oflice act the Senate || Chief Justice rules the evidence to be inad- || The commissions are not kept by the Attorne Sept 
‘ of the United States, by an almost unanimous |) missible. | General. They are inthe Department of State an 
; decision, came to the conclusion that the rea- \| Mr. CURTIS. Mr. Chief Justice, we wish | Mr. EVARTS. This has nothing to do with Sept 
; sons furnished by the President and the evi- || to put in evidence a table which has been com- || commissions. Feb 
dence adduced by him for the suspension of || piled in the office of the Attorney General, || | Mr. Manager BUTLER. Then thisis am: 
the Secretary of War were insuflicient, and in || which will be found to be, I believe, a con- || abstract of the laws? ' 
2 accordance with that law the Senate non-con- || venience in the progress of the trial in the ex- | Mr. EVARTS. Thatis what we have sta 
: curred in the suspension. ‘The law expressly || amination of the documentary evidence which || exactly. Fob 
; provides that if they concur they shall notify || will be put in. i} Mr. Manager BUTLER. Put it, then, i) Apr 
the President. The law, by every intendment, || Mr. DRAKE. Mr. President, we cannot || yourargument. Why should your abstract o Mar 
provides that if they non-concur they shall |! hear the honorable counsel. || the laws be put in evidence any more than any : 
notify the Seeretary of War that he may, in Mr. CURTIS. I will endeavor to make || body else’s? The difference is this: if either Man 
obedience to the express requirement of the || myself heard. || of my friends on the other side under their uty 
act, forthwith resume the functions of the || The CHIEF JUSTICE. If Senators will || hand and upon their examination put in their Lay 
oflice from which hehas been suspended. They || observe the rules of the Senate, and the gen- || brief an abstract of law I should believe that Mat 
did give him that notice. Why should they || tlemen who are inthe Chamberandthe persons || the law was exactly as it purports to bea Jun 
not notify the Executive that he may know with || in the galleries will abstain from conversation, || stracted. But they do not claim that they have Map 
whom to communicate, and not be longer |, it will be much easier to hear the counsel. || examined this table—that this is their work July 
communicating with the Secretary of War \| Mr. CURTIS. I will read the headings of || It is done in the Attorney General’s ollic Var 
ad interim, General Grant, who had been || thistable, sothat the natureof its contents may || Now, I have not so much confidence in every a 
appointed, in accordance with the provisions || be perceived. It excludes all military and || body in the Attorney General’s office that | Mar 
of the act, Secretary of War ad interim in || naval officers, all judges of the constitutional || am willing to take his abstract of laws and have may 
; August, 1867? || judiciary of the United States, all judges of || it put in these solemn proceedings. If M: Sept 
: The gentleman, I trust, is answered as to the || the Courtof Claims, all officers whose appoint- | Binekley, for instance, the Assistant Attorney Sept 
importance and propriety of introducing this ||} ment is vested inthe President alone, the heads || General, should prepare any paper of this sort. Mer 
evidence; but there was further reason for it, || of Departments, or the courts of law, and all || I should look it over a great while belore May 
to leave the President without excuse before || public ministers, consuls, and other agents of || should give it great weight, and, I think, the Mar 
the Senate and before the people for persisting || foreign intercourse. They are excluded, and || country would from their knowledge. If Mr. pad 
in his unlawful attempt, in saliiahen of the law || with these exceptions ‘‘the following is an || Stanbery, if either of the learned gentlemen July 
of the land, to execute the duties of the oflice || approximate list of all other executive and || before me, will examine this and say that from Apri 
of the Secretary of War through another person || territorial offices of the United States now and || their examination it is correct, and they make a 
_ than Edwin M. Stanton. It was his business to || heretofore established by statutory designation, || it a part of their argument, [am content; but Jani 
submit to the final decision of that arbiter con- || with theirrespective statutory tenures. ”’ until that is done I object to its going in e\ yam 
. stituted by the tenure-of-oflice act to decide the |} Then follows the list of officers the table con- || dence. Until that is done I object, and, as ja 
question whether the suspension should become || tains. In the first place the date of the act of || my associate says, we shall object then. iis Mar 
absolute or whether it should be rejected. || Congress by which the office was created, the || not evidence in any form. a 
But here is a man defying the action of the || volume and page of the Statutes-at-Large, and || Mr. EVARTS. Mr. Chief Justice and Ser July 
Senate, defying the express letter of the law, || next comes the name or title of theoffice. The || ators, there is but a word to be said on this July 
that the Secretary of War, in whose suspen- || fourth column shows whetber the tenure of the || subject. It imparts into the case no primar far 
sion they had refused to concur, should forth- || office was for a definite term. Then there is an- || evidence. It can be verified by oath as bets July 
with resume the functions of that office, pro- |! other column showing whether it was fora term |} correctly or honestly made up, if that Is July 
ceeding with his conspiracy with Thomas to || definite ‘‘ unless sooner removed,”’ the first col- quired. We upon our professional eredit pre- ius 
remove him and to confer the functions of this || umn being for a definite term without any qual- || sent it as in our belief a correct statement i" 4 fan 
7 office upon another, regardless of the action || ification whatever, the second column being for || tabular form of the distribution of the stat: Mar 
: of the Senate, regardless of the law regulating || aterm definite unless sooner removed, the third || tory provisions concerning the tenure of 0!) ae 
the tenure of civil offices, regardless of the || column for aterm indefinite and not expressly || that are in force under the Government 0! | 
Constitution, regardless of his oath, regard- || during pleasure, and the fourth for a term in- || United States. = Man 
less of the rights of the American people; and || definite, but expressly ‘‘ during pleasure.’’ Mr. Manager BUTLER. Allow me, wit Vo 
he winds up the farce and the defiant guilt of || Mr. Manager BUTLER. Before you put |} interrupting the gentleman, here to ask whether 
which he stands convicted by act before the || that in we wish to object. he has examined it so as to know of his ow" Mar 
Senate with his written declaration, which is || Mr. CURTIS. One moment. The names || knowledge that it is so, because that will mas Apri 
of no higher authority than his oral declara- || of the offices are given, and then there are | a great difference to my mind. May 
tion, made three days after the fact, and asks || carried out in these columns what tenure be- Mr. EVARTS. So presenting it, the ques gant 
the Senate to receive it as evidence. || longs to each of them. Of course this is not || tion is, whether you will receive it as the pr } ae 
The CHIEF JUSTICE. There is, perhaps, || offered as strictly evidence, but it has been || per and necessary tabular introduction to We Jun 
Senators, no branch of the law in which it is | compiled as a table which it will be found very || documentary evidence concerning these diler’ dan 
more difficult to lay down precise rules than || convenient to refer to in argument, but which || ent classes of offices in respect to the conduct Mar 
that which relates to evidence of the intent || it would be necessary to consult and turn over | of the Government in filling or in vacating the Marc 
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tat nlaces. ‘We did not expect an objection to be Mr. Manager BOUTWELL. Mr Presi lent || that the paper be printed as a part of the pro- 
m le, least of all upon so vague @ notion as ;} and Senators, this paper, upon examination, ceedings of the Se nate. 
Mr. Bi nekley’s political character, which we || does not show that any person was ever ap- Mr. ki \ ARTS. That is all we desire. 
ase D t prepare 1d to defend, and he is not pres- pointed to office or was removed from office. The CHIEF JUS TICE. It will be neces 
na »+ to defend himself. We submit it to the |} Mr. EVARTS. Sowe have stated, overand | sarily printed, having been offered bythe counsel 
Senate. They can treat it, if you please, as a over again, that it comes out of the statutes |} for the President. The C hai r will put the ques 
M resentation by us now prese sntly of the distri- || bodily. . tion, however. You who are of opinion that 
hution of the ‘offices of the United States ac- | Mr. Manager BOUTWELL. Then I am || the paper be printed will say ‘ay ;’’ those of 
.ording to statute, in order to introduce our || utterly unable to see how it can be regarded as || co anens opinion will say ** - 
ractical and actual legal testimony appropriate || testimony upon any issue that is before this || The motion was agreed t 
‘> each class. It is submitted to the discretion || tribunal. The table thus ordered | to be printed is as 
f the Senate. |} Mr. TRUMBULI Mr. President, I move || follows: 
Exel usively of all Military and Naval Officers; all Judges of the constitutt one = Judici ry of the United States; all Judges of the Court of 
Claims; all Officers whose appointment is vested in the President alo > Heads ¢ Departments or the « some of oe and all public 
Ministers, Consuls, and other agents of forei: gn intercourse ; thi followi ing is an ap proximy tte list of all other Executive and Territorial 
Officers of the United States now and heret ofore, by statutory designation, with their respective statutory tenure, namely : 
0 3 i125 fa 
o > so & 
Statutes- 2 o | ea = 5 
| at-Large. | = GE ise a. 
; Nate of act creating y : . s ~ | aeins 
eT alien ” Name or Title of Office. : 5 sisiac. Remarks, 
F saci oon E ant 
A eo © = aos ~» SS 
g 2 2) @fS] 3.3 
Sena 6| § bs 5 | wee| we 
) g mber 2, 1789..... 1 65 FOOT OURS T GE GO TT PORIIIT Gas veiiccicucecccnsstcissasascitercersundaies - - do. - | 
o March 3, 1857.......000 11 2?) Assistant Secretary of the Treasury..,..... - do - 
March 14, 1864........... 13 26 Additional Assistant Secretary of the Treasury. - do. - | 
September 2, 178%...... l 65 CAPR ORTON Fick dvecinpiidivedssatintcatiinineceinnandvatutiedetes . do. - 
5 mber 2, 178%... 1 65 PENN ais iiss saccade Salseninkaats suxuida dinseeisncanmbemaeadeensieeatl - do. - 
September 2, 1789 ] 65 ‘Treasurer.. daicguancacananienienias - - do. - } 
ay August 6, 1846.... ccc 9 59 Assistant TreQSUrers..esccccccccccorccccccoccccccececees . do. - ° 
March 3, 1863.......0000 12 | 761 Assistant Treasurers...............0.0 - do. - 
\ September 2, 1789...... J 65 PROG Ge EY si vives caddy sitcaxdevesncccssichecdidaeencdearsenmeinatt . - do. | - 
nary 0. 1863 2 | 656 
Feoraary 2 ee i: "98 | Assistant Register.............. - . do. . 
May 8, 1792 l 80) Commissioner of the Revenue........... - do. - This office was discontinued by act 
: of April5, 1802; reéstablished by act of 
July 24, 1813; and finally abolished by 
act of December 23, 1817. 
ary 23, 1795...... } 419 Purveyor of Public Supplies...............ccccccesseseees - - do. - Abolished by act of March 28, 1812. 
1e! {pril 25, 1812 2 716 Commissioner of General Land Ollice - - do, 
m I hcp BUREN cactus cistuas 3 H6 Second Auditor,................. - do. 
; I , 1817 3 66 TENCE MR ii cncwsstniacacscdssentensiusvens - do, 
3, 1817 3 06 Fourth Auditor......... nilintaicd atta daunduiieaccwansimceaeaentuaseis - do 
i 1817 3 366 ETE, A BOR sasceusccccscnccess ; do. 
rc 836 5 80 ea ee eee ee do. 
| 13, 1817 } 366 Second Comptroller.....ccccccccccescesscccsccccccecs - do. 
n 830 4 | 414 SOLGILOP Of CG TTORBUTY vc cccciccccccccscsccccsccseosaconss - do. 
13, 1849 9 | 395 CORETIRENIIOE OF CRIN iii cvcinc cpeiccdsctvarieccscdsaccdcecss - do. 
1 1864 13 99 Comptroller of Curreney.. do - 
' 1, 1862 12 432 Commissioner of Internal Revenue... i - . do, 
) March 3, 1863 12 | 725 Deputy Commissioner of Internal Revenue........0.....+. - - do 
ei es Ph a i ale einliccsiiay ; do. } | 
March 2, 1799... ..e000e0 1 | Gg7j | (Collector of customs...........s..-sseeeee . , do. | (By act of May 15, 1820, 3 Statutes, 
Mareh 2, 1799 1 | 627 Surveyor Of CustoOms........cccsccseesoe cesses - do. | | 582, these offices are limited to a term 
Co Be | ee 2 536 Navy agent.. - do. } ‘ + of four years, and the incumbentsare | 
May 10 1800 a ts 2 75 Receiver of public ‘mone ys for lands.... - | do. | declared to be removable therefrom | 
aA ea May 10, 1800.............. 2 73 Ee SS BE” ah” ra ern - do. Lat pleasure. 
it M S pu mber 24, 1789... 1 92 District attorneys.. ....... va sicexdoveiaiae - do. 
September 24, 1789...) 1 87 NNN chi das Gann castes adele aces cadoesvaatelblecidadetsineta ered - do - . Removable at pleasure. 
a September 24, 1789... 1 93 Attorney General., 7 scala M cide: . do. 
; ; March By Peisrcncxscnes 8 | 735 Appraisers (for ¢ ert: ain ports). a - - clo. 
el ; May 28, 1830............61 4 | 409 Additional appraiser (for New York) = - do - 
vik ae By IB51...eeeeeees 9 | 629 COR ORAE CUNO on ps sastiesciicnyninstnnsncdssatsabiacasees - do 
iM Ma rch 3, 1863 12 | 276 CRSEOE OF 1DUOEIRL FOP ORCA. oss ces ic cicsceesiscsesesicssscccssoceceses - do. - 
zy July 1862 arene 12 | 433 Assessors of internal revenue................. paees oe - do. 
el July 1, 1862 «| 12 | 433. | Collectors of internal revenue.............ccpecceeseecereeees - - do 
} uw ”» > 
nthe ears i ia teeta 1 246) { Director Of Bimt ......c.ccerscscerscsscecenesesossesrecces cesses - do. - 
ym January 18, 1837 | 5 | 133) f BROMNNOR OF, MEUM R i aecsinsccaticrssecccssonsdccsssesracases do. 
bs January 18, 183 4 6 NII GE ii iad ret ac citestgaceskverteieais - do. 
In ¢ January 18, 183 5 | 133 Melter and refiner of Mint......... ee ee - - do. - 
and, January 18, 183 5 | 133 SIMRO COMEOE OE MUNN Gticicnscessesse snetitbienessisnisstscitatenesaan - - do. - 
January 18, 1837........ 5 | 133 ea - - | do. Se 
li March 2, 1799...... 1 700 Captain revenue cutter - - do. - | 
March 2, 1799 1 | 700 Lieutenants revenue cutter - - do. 4 
a Si March 3, 1845 5 | 794 Engineers revenue cutter............. - - | do. | - 
: July 16, 1798... 1 | 696 Directors of marine hospitals... ..............csecceeeeseeeeees - - | - do. | 
on Ul July 27, 1789....... l 29 4 ge ee - - | do. - 
rimat Maxi h 3, 1853... 10 | 212 Assistant Secretary of State........ - - | do. - | 
heing wn 4, 1864 13 | 386 Commissioner of immigration..... do - | - on 
: vuly 4, 1864 13 | 386 Superintendent of immigration - - do. - 
Ls duly 11, 1862 12 | 53 Judges and arbitrators under treaty of April 7, 1862...... - do. - 
dit pre August 7, 1789... 1 53 Governor of Northwest Territory - do - - 
ant ina August 117 1 53 Secretary of Northwest Territory - do. - - ea ss 
acust 7 1788 fw 53 Judges of Northwest Territory..............0000 - ° és « Tenure “during good behavior. 
G ole ‘arch 26, 1804.......... 2 | 283)| Governor of Territory of Orleans and Territory of 
Ot ¢ Mar ‘and’ x r I thi ain cattn seed sndineiatendcadaaaddetniaiabiedias - do. - | 
of March 3, 1805............ 2 331) | Secretary of Territory of Orleans and Territory of 
ae " PR cate hikaxecnncussnncceuseinosiennmrimaliissdiatiaveiin s - do. - 9 
March 3, 1805.0... 2 | 331 Judges of Territory of Orleans and Territory of Louisi- 
wl ik ein . i csoartudnssitvinniacteetescuctaviasincsssussnttelesligasantibil taco do - - | - 
wha Maren 3, 1805............ 2 31 District attorney of Territory of Orleans and Territory 
1: et tein | of Louisiana............. sccesegevsucsenseaneseseosaseesse eacenaeeacent : - do. ns 
his ¢ March 3, 1805............ . 2 Toe Marshal of Territory of Orleans and Territory of 
ili ma i | ki 8 sessibhinsbieinnseieasds - . do. - 
April 7, 179B....cccee| 1 0 Officers for Territory of Mississippi...............:00csseeece0e - - do. - | 
72Y f, 1800.......... 2 59 ‘)fficers for Territory of Indiana...... . - do. 
1e g ‘inuary 1805 2 | 309 | Officers for Territory of Michigan.. - - do - 
the | February 3, 1809... 2 | 514 Officers for Territory of Ilimois...........0...ccccecesccceseeeeeeees - - do. - 
to ome : 1813, 2 | 744 | Governor of Territory of Missouri..........ccseesceenes - do. - - 
1 —o IS}2.. 2 | 744 Secretary of Territory of Missouri...............cccccceeeeee - do, , 
e dilel rine s, a Dit codkin 2 | 746 Judges of Territory of Missouri...... . do. “ : 
conduct March 2 “ » 1819... isch! ae a Governor of Arkansas Territory..... , - do. - 
ting the Ma he I iidincdincad . eed i Secretary of Arkansas Territery...........« - do. } - 
arch 2,1819.........| 3 | 405 Judges of Arkansas Territory......... de 
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3 52 ee 
Statute = | Se \iea 185 | 
at- Large. = ‘ga a 3 | 
S Sn e2./| 62 
‘ eo | 3 Sesi ay | 
Date of act creating | Name or Title of Office. ro VS | ehisiegs.| Remarks, Date 
the office. . é z ga BPegl] ES! 
3 S so | Se2| sos] 
a ~ ~— 2 26, aw—@ | 
= ° = m | Soe, <r, 
Zi ¢§ - | we | eee| Seo 
- A, | < = <7 ay 
i ae 
March 3, 1817. 79 Governor « f labama Territory.... - “ do. | - t 
March 3, i 4 veD Secretary 0 Al tbama Territory - do | ~-F Febt 
March: 3 655 eke al PW hovhe, TOUTIOTY bases. scenccevvessetssceses - do. a B Mat 
March | 3 655 Secretary of Florida Territory..............ccccccsseccccccccescee sss - do. ea i Ma 
March l ei 3 1656 Judges of Florida Territory nae ; Jcotbneahiawain | do. - - | - ru 
March 30, 1822........0 3 | A District attorneys of Florida Territory................00ceceee - - do. | - | | 
farch 30, 1822......00 ; E58 Marshals of Florida Territory . - - + ae. “a. e 
March 3, 1825 { 1 Keepers of archives of Florida ‘Territory - = 1 ga * Act vests appointment in the Presi- Febr 
April 20, 1836 1] Governor of Wisconsin Territory........ ee se - do. | - | | dent alone. | 
April * My, 1836 os 1] Secretary of Wisconsin Territory.. - do. | - * a f \ 
April 2, 1836 ; 13 Chief justice and associate judges..... eka be - - - Tenure “ during good behavior,” (pri 
April 20, 18% i) ) 14 Attorney and marshal................0 - do. | - | “ N 
September 9, 1850...... 9 | 447 Governor of Territory of New Mexico cae - do, e*) - M 
September 0, 1850 118 Secretary of Territory of New Mexico... - do. - | - } 
September &, 1850. ’ 149 Chief justice and associate Justices. do. - 4 - o - | Mart 
September 0, 1850 ) 0 Attorney for Territory of New Mexico 2 st . do. | - | a } Mar 
September #, 1850 ’ 10 Marshal for Territory of New Mexico ; a - do. | - - : 
September QW) 1850 } 15° Governor of Utah Territory ; do. | * 4% - 
September 0, 1850. 0 153 Secretary of Utah Territory......... - do. 7 - 

s September 9 » 1850, 9 nS Chief and associate justices, o> do. - - <= (pr 
September 0, L850. 4 156 Attorney and marshal i - do. ° - Lug 
June 12, 1855... : ) . Governor of Lowa Territory as - do. - = May 
June 12, 1838...... ) aH Secretary of lowa Territory ; anieidoacomnille - do. “ - Sept 
June 12, 1838. 7 Chief and associate justices, a : nee do. - - os Aya 
June 12, 1838, ) 8 Attorney and marshal....... ‘ eat tema - do. - . Mar 
August 14, 1848 " 9 4 Governor of Oregon ‘Territory aun Lapis - do - - Febt 
August 14, IS48..... { Secretary of Oregon Territory ; Z do. e rs May 
Aucust 14, 1848..... q 43 Chief and associate JUBtICOS.........ccc.ccorrrccscccsscccccscsccccvccees do. - | e » Mat 
August 14, 18438......... 4 7 Attorney and marshal.. : cacagreniaes - do. - ze Apri 
March 3, 1840 ( 104 Governor of Minnesota Territory veieu cael - do. | - | o Ma 
March 3, 1849 4 14 Secretary of Minnesota Territory cull - do. > | - Ju 
March 3, 1849....... y 106 Chief and associate justices ‘ . do. - - - Lal 
March 3, 1849............ a 106 Attorney and marshal : ‘ aE ae - do. - - \pr 
March 2, 1853............} 10 73 apermor of W: enna Sateer? eee - do. - | “ 

March 2, 1853 a 10 173 Seeretary of Washington Territory. fe - do. | * - } 
March 2, 1853....... ; 10 175 Chief ri gels ae SR os. nadsccavinatideinshsakasiumunsahats do, - . 4 - Aug 
March 2, 1853 10 176 Attorney and marshal................... a ; - do. oF - 
May 30, 1854 10 7 Governor of Nebraska Territory. ik akicas anemia - do. - o 
May 30, 184 10 | 978 Secretary of Nebraska Territory . vaxehenea - do. - | - Aug 
May 30, 1854.........0 10 PR) Chief and associate Justices, peutaace <a do. = - os 
May 30, 1S54.. ‘ 10 2X] Attorney tor Nebraska Territory... sh aitatiessc ecdies ag raat - do. - és ir 
May 30, 1854 10 | 28] Marshal for Nebra ka T< ‘rritory... jiuhexigeressauts - do. 7 - 
May 30, 1854.. l' OR 4 Governor of Kansas Territory...... deGeehicekaaishas - do, - - oa 
May 30, 1S854.. 10 | Ox4 Seeretary of Kansas Territory............ Lees caneats - do. - - uy 
May 30, 1854.......000 10 | 286 Chief and associate justices................. ; irae - ° - 
May 30, ls54.. — 10 | 287 Attorney and marshal.......... sicaecil eos iek ahaa aie iti easiatapied - do. . - on 
February 24, 1803 12 665 Governor of Arizona Territory..... eed es do. - a uN 
February 24, 1863 12 685 Secretary of Arizona ‘Territory : - | do. - “ 
February 24, 1863 12 605 Judges for Arizona Territory.. do - - 4 
February 24, 1863 12 | 665 Attorney and marshal................ ciueedcentes do - - : 
February 24, 1863..... 12 | 665 Surveyor general of Arizona Territory gre - do. - . 
February 28, 1861..... 12 | 172 Governor of Colorado Territory..... bushes Pee - do. - " + 
February 28, 1801..... 2 172 Secretary of Colorado Territory... SaskataeMaaOe - do. - o a 
February 28, 1861......) 12 174 Chief and associate justices.. - cailecaa nN aiaeneniant ns do. | ? - - Ar 
February 28, 1861 12 175 Attorney and marshal ecesseuae canapickathatieacananaekeont eine’ - do. - - Mn 
March 2, 1861 12 OO Governor of Dakota Territory salted - | 6, - - t 
March 2, 1861........00.- lz 240 Secretary Of Dakota Territory. ..........ccccccrccoscoccccccesccscees - do. - - 
March 2, 1861.. 12 | 94] Chief and associate justices.. et geet acn ns a - - : 
March 2, 1861 12 | 949 tient ie I: sei snnmennrbabbiinabenienbie - - e \f 
March 2, 1861... 12 “np Governorof Nevada Territory : ccmuaael - do. n i 
March 2, 1861........... 12 910 Raerntars OF DOU DOT ICONT os cnccccnscenrccssunsdsccsensesnenete - do. - ° vy 
March 2, 1861 12 12 Chief and associate justices............. : ; ne - - ~ cs 
March 2, 1861 12 213 Attorney and marshal ine pelted sahil tie Oaaahela - | do. - - . 
March 3, 1863 12 | S09 Governor of Idaho Territory......... Spdasaamietacions - do - - ban 
March 3, 1863 12 | 809 Seeretary of Idaho Territory....... yea ademednte - do. : - And until successor qualified. Vr 
March 3, 186 1: S11 Chief and associate justices..... , caaasie gpeatsetel do. - - | 
March 3, 1863 12 | 812 Attorney and marshal aszacuait ° do. - 2 And until successors qualified. \F 
May 26, 1864... l RE Governor of Montana Territory. ................ccccccccsessscesses - do. il - And until successors qualified. 2 
May 26, 1564.. l Ri Racvatare OF DIGHEDOGS BF OLTIOTF oicceecccescccoenscsccccenscsncesess - do. ms @ A 
May 26, 1864.. 13 8S Chief and associate justices................. sala a naciaiatla silted do. - - « 1 
May 26, 1864........... l 89 Attorney for Montana Territory... ’ iouuiennuuaedl - do. - - | 
May 26, 1864... 13 go Marshal for Montana arene Merk cc tiad us eekaenhaaie - do. - o Tr 
May 18, 1796......... 1 {04 Surveyor general... hs Sacnorcuniledaiidahdie Dacha kal - | - do - fh 
March 3, 1S808.......... 2 273 Surveyor of land South of Tennessce.............0.c.sseceecosees - - do. ° ’ 
April 20, 1816..... 3 | 395 Surveyor for Territories of Illinois and Missouri......... jg - do. - Tw 
March 3, 1823.... 3 | 755 Surveyor for Territory of Florida............ cackeatanrnaeae ot + do. - } 
March 3, 1831 { 4? Surveyor general for Louisiana. Be ee kam = 8 - do. - Ju 
June 12, 183s. h | 243 Surveyor for Territory of Wis TO ia - | - do. ~ M 
September 27, 1850. a 405 Surveyor general for Territory of Oregon.................e00 - - do. - 
Mareh 3, 1851 9 | 617) | 

and Surveyor general for California..............::ccccseceeseeeeneneee my - do. - 
March 3, 1853...... 10 | 244) 
July 17, 1854....... 10 06 Surveyor general for Washington Territory................. - | - do. - 
July 22, 1854 10 108 Surveyor general for New MeNico..... ......-ceeeeeeeseeeseeeeees - . do - 
July 22, 1854. ] wo | Surveyor general for Kk: isa and Nebraska..............00. - - do. ~ 
February 21, 1855 10 611 Surveyor General for Utah Territory............ Nieneail | - - do. - a 
Februy ry 28, 1861 12 176 Surveyor General for Colorado Territory... - - do, | - 
March 2, 1861 12 | 214 Surveyor General for Nevada Territory.. - - do, - \N 
March 2, 1861. 12 | 244 Surveyor General for Dakota Territory - J] - | do. - , 
March 3, 1817... 3 Surveyor for North Missi ssippi Territory... - ot - | do. - 
May 26, 1864 13 &o Surveyor General for Montana ) ee ih a tna ate . 3 - do. - | 
July 4, 1836 5 | 117 | Commissioner of Patent Ricueibeoiaia ssacaagnjendemnguiteivaaden - - | do. - 
March 2, 1861 .......c00.: 12 | 246 Examiner in-chief of ie DIED. sss iiniesinanniienqaanietindaeanialinl - - | do - 
July ®, 1832.... { SO Commissioner of Indian A flairs.........-ccccocsescccersceccsscoces - - do, - ( 
April 16, 1818 3 {28 Superintendent of Indian trade..............ccccseceeseeseeceeenes - - | do. - t 
April 16, 1818 3 | 428 Indian agents.. i eiidibiadiinNe - - do. - ‘ 
March 3, 1819 3 4 RR GIIRD. .. vvstatacnniadimistinininrnts - = | de - = 
March 3, 1819 3 19 Indian agent.................. Bt - = 1 @e - a 
May 6, 1822 3 | 683 Superintendent of In lian Affairs - - | -€e@s.. | : Ca 
June 30, 1834 4 | 735 Sanusindonduet of Indian Affairs - - | do - 
June 30, 1834....... ‘ | 735 Rent NOIR... susieanwenninnhieiicibaetihh - «a - | do - ; 
March 3, 1837 5 163 NEED DIU oscinass0ve<deccenae dete > md 2 |. itn a - CO 
June 5, 1850... 437 Superintendent ot Indian Affairs.. kovcesadbaanmns yet ak - | o. . 
June 5, 1850 9 | 437 Indian agents... sduasiciapaeicias gisnaenia - do, . 
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Statutes- = 2S eis | aa 
at-Large. = = 3 S85 | Ss 
Date‘ + a aoe Name or title of office. . S 2 seal g:. Kemarks. 
é a MS < =? : 
=| ‘ a = aT +. 
= be be wo -SS) Wes 
> ay | fy oe os ry 
i ; alae ; waa a 
ruary 27, 1851...... 9 586 Superintendent of Indian Affairs : d - - } 
y 27, 1851 i 9 D86-7 indian agents lo. ‘ in ; 
1 RAS. din cuanss 10 3 Superintendent of Indian Affairs 5 is - - lo. - 
18 10 | 700 Indian agents ne . ; lo. - lo. - 
18, 1 11 Sl Indian agents ado, - - - See act February 27, 1851. 
1857 1] 185 Superintendent of Indian Affairs - - lo. - 
‘ SD ee ie 12 | 113 Indian agents.... do. - do. See act February 27, 1851. 
ry 8, 1861 12 130 Superintendent ot Indian Affairs - - lo - 
ry 8, 1861 12 130 Indian agents. és ’ i é 
862 12 189 Indian agents dco tamidemete peel ee - - 1 - 
Se ee 13 39 Superintendent of Indian Affairs...... Hibvadbacdeiokes - - i - 
8 1804 13 10 Indian agents..... Diy et ata RR ely - do. . a 
\l 1833 4 | 622 Commissioner of Pet ns 
18%5 4 779 Commissioner of Pe ns 
{ 2 ae ) 187 Commissioner of Pe nn 
{, 1840 ° 309 Commissioner of Per nsior : Do : P lo. < 
iry 20, 1843 ) 7 Commissioner of P« I 
y 11, 1846...... 9 > Commissioner of Pensions 
vy 19. 1849, 9 tl] Commissioner of Pensions 
S16 3 2 Commissioner of Publie Buildings...........cccccececeeccce eee: . lo. - | Abolished, act— 
i Oi a cuekes 10 0) Superintendent of Publie Print do. - sw « 
2 12 387 Commissioner of Agriculture - - - 
; ] 70 Postmaster General } 
l | 178 Postmaster General 
1 218 Postmaster General 
l 234 Postmaster General debiiaiias sibel aatlcuaieid - - do, - 
l | Postmaster General | 
\ 1 | 733 Postmaster General | 
{ S10 2 35, Postmaster General 
\ 1 Pca cise deny 4 102 Postmaster General |} 
Praca iat s ss 5 87 Deputy Postmasters ‘ do. - 
853 10 255 Assistant Postmaster Generals... - lo. - 
aoc ] 553 Secretary of the Navy... ; ‘ - ak - 
2 12 282 Assistant Secretary of the Navy : - - do. - 
cect ase 12 510 Chiefs of Bureaus in Navy Department do. - - - } 
ETD cacccdinks l 19 secretary of War..... ; ; - . lo. - 
1 {| 280 Accountant of War Department. : . - lo. - Abolished by act of March 3, 1817. 
iry 24, 1855 10 | 612 Solicitor Court of Claim sical , “3 . - lo. - : 
gust 6, 1856......c000- ll 30 Assistant solicitor Court of Claims... = - - For four years, “unless sooner re 
moved by the President.”’ 
March 3, 1863............] 12 766 Solicitor Court of Claims on oaeieiled - lo. - ) 
1863.00 12 706 Assistant solicitor Court of Claims... ; - do. lo. - ~** Shall hereafter be appointed,” &c. 
. 186 12 | 766 Deputy solicitor Court of Claims. ‘ - clo - 
1, 1836 5 109 Principal clerk public lands a ; - al 
1, 1836 5 109 ’rincipal clerk of private land claims ; . l 
SE TROD. nw ccxsueienke 5 110 Prine ipalelerk of Surveys d 
y 4, 1836 5 | 11] Recorder of General Land Office. lo - Page 
y 4,18 5 | lll Solicitor of same.... a eS - lo - Abolished by act of— 
1 1836 5 | lil Secretary to sign Land Patent do - 
h 3, 1849 Q | 395 Secretary of the Interio1 ye ia ; lo. - 
i ve ee 12 | 369 Assistant Secretary of the Interior - - Lo, - i s 
Febrnary 20, 1863 12 | 656 Solicitor of War Department...... stedieil . - do. . Abolished by act of— 
March 2, 1865 13 168 Solicitor of Navy Depart tment ‘ sini do. - : = 
OL ae 13 508 Commissioner Freedmen’s Bureau 2 . ounee - - do, = 
Mareh 3, 1865 13 08 Assistant Commissioners of Freedmen’s Bureau.. ; - - lo. oe 
Mat 1835 $ 774 
ry 13, 1837.0... 5 | 147] | 
1s 10 11!| Superintendents, treasurers, and other officers of 
\ 12 | 382] branch mints : eeeaane Se ; . - lo. - | 
M 12 | 770 
13 382 J *. . . ~ . 
[ 14 134 Commissioner of Education..... aa ile cama - - lo. - 
{ 12 287 Assistant Secretary of War..... , Shediaacteoss - - do. - 
13 431 Second Assistant Secretary of War do - - = | 
14 74 Commissioners to revise statutes sistiaedibecosaiile do. - - - 
A 12 | 376 Commissioners Emancipation, District of Columbia..... do. - - > 4 
13 12 Warden of jail, District of Columbia ee do. - - = 
May 20, 1862 12 103 Commissioners to codify laws, District of Columbia do, - - - 
rebruary 27, 180] 2 7) ‘ . a ' 
Nien isis 1801. 9 lt 9) Justices of peace for District of Columbia.................. do. - - - 
ruary 27, 1801. 2 107 Re -gister of wills, District of Columbia....... , , : - - do. - 
uary 14, 1863...... 12 | 651 Re egister of de¢ ds, District of Columbia.................. i - - do. - | 
“aty June 4 5, 1854...| 10 |LO9U Commissioner (reciprocity treaty)................. on an - - Lo - 
gust 11, 1856 aes eet ae $2 Commissioner, chief as try yomer and surveyor to 
carry into effect treaty of June 15, 1546 setae scadaaliaa ees - . do. - 
June 27, 1864............. 13 | 1% Commissioner (fudson Bay and Puget Sound) paabocl - - do. - 
i lary 20, 18¢ 2 5) . wis / ‘ ‘ 
ine 30, Bet. 2 42 St Commissioners under treaties with Colombia, Xe... . - do. oa 
‘ 2 eeveeescece 0 an) t : 7 : f ; : ; | 
larch 3, 1851..........0 9 | 631 Commissioner California Land Claims......................000 : do. - - | 
RTIS. Mr. Chief Justice, we now — = honorable Managers fromavolumeof || I find is this: that you do not put in all; 5 a 
sire to put in evidence rather in a more || Mr. Adams’sworks. Theyarethe same letters. do not = in what was done on the 12th of 
] . r ‘ Ri diw nm 
manner than has been done heretofore, The ‘eau 5 not here: they are not in the || May as well as the 13th of May, 1800. 
, , A ; ae 1 , ae. ‘ hat there ic re 
iough the substantial perenne Department; but they are printed in that volume Mr. C UR CIS. We putin what there is here. 
1 ’ 1 } 1 YUy Te 4 ale oy 
the Senate, we believe, by the honorable || and were read from the volume the other day. Mr. EVARTS. You have already put in 
‘anagers themselves, the proceedings which Mr. Manager BUTLER. Wait a moment. | the other. 
. . m~ , . . . _prnr 7p is 
‘ place at the time of the removal uf Mr. | We are not certain about this. [After an ex- Mr. anes BUTLER. Very good. 
Vickering by Mr. Adams, accompanied by a | amination of the documents offered in evi- itr. CURTIS. We offer these documents 
ficate that the letters to and from various | dence.] Do I understand the counsel for the the Department of State. : 
a ° } 1 1 t ’ “PR Tarvy wa 
rsons between the 29th of June, 1799, and | President to say that these papers show any Me M: inager BUTLER. Very well. 
Ist of May, 1802, have been for many years || thing different from what was shown by the lhe documents thus offered in evidence are 
‘sing from the files of the Department of || Managers? as | 
wate. lhe correspondence itself, therefore, Mr. CURTIS. No. I stated that insubstance |) Ux;7ep Srares or AMERICA, 
annot be produced from the originals, or from || the matter was now before the Senate, but w: Department of State : 
pies of the originals, but no doubt they are || wanted the formal documents to be put in To fo whom these presents shall come, greeting 


correct, as those letters were read the other Mr. Manager BUTLER. The only difficulty [ certify that the document hereunto annexed isa 
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true copy, carefully examined and compared with 
the original resolution of the Senate, dated 13th May, 
1800, and filed in this Department, confirming John 
Marshall, of Virginia, to be Secretary of State, and 


Samuel Dexter, of Massachusetts, to be Secretary of 


the Department of War. 

In testimony whereof I, William H. Seward, Sec- 
retary of State of the United States, have here- 
unto subscribed my name and caused the seal of the 
Department of State to be affixed. 

Done at the city of Washington this 5th day of 
March, A. D. 1868, and of the independence 
of the United States of America the ninety- 


second, 
WILLIAM H. SEWARD. 


[L. 8] 


Uni rep STATES OF AMERICA, 
In Senate, May 13, 1800. 

The Senate proceeded to consider the message of 
the President of the United States of the 12th instant, 
and the nominations, contained therein, of 

The Hon. John Marshall, esq., of Virginia, to be 
Secretary of State, in the place of the Hon. Timothy 
Pickering, esq., removed. 

The Hon. Samuel Dexter, esq., of Massachusetts, 
to be Secretary of the Department of War, in the 


SUPPLEMENT TO | 


Answer. And before one. 

Question. Between twelve and one? 

Answer. Between twelve and one. 

Question. What did you do with it? 

Answer. By the direction of the President 
I brought it to the Capitol to present it to the 


| Senate. 


place of the Hon. Jobn Marshall, nominated for pro- | 


motion to the office of State. 
Whereupon 
coiealt That they do advise and consent to the 
appointments agreeably to the nominations respect- 


ively. 

Attest: SAMUEL A. OTIS, Secretary. 

The CHTEF JUSTICE. The executive 
clerk of the Senate desires to correct a state- 
ment made in respect to the nomination of 
Mr. wing. Mr. Clarke will make the cor- 
rection. 

D. W. C. CLarke recalled. 

The Witness. I stated in my examination 
that the nomination of Mr. Ewing was bro«ght 
to the Senate on the 22d of February. I did 
so in consequence of a memorandum which I 
found at the bottom of my sheet. I find, by 
investigation since, that I made that memo- 
randum from the fact that it was brought to 
the Senate Chamber on the 22d of February 
by Mr. Moore, but the Senate was not in ses- 
sion, and he returned with it to the Executive 
Mansion. He brought it up with one other 


message and the message of the President in | 


relation to the removal of Mr. Stanton on the 
24th, and it was then submitted to the Senate. 

By Mr. Curtis: 

Question. 1 want to see if I correctly under- 
stand you. I understand your statement now 
to be that Colonel Moore brought it and de- 
livered it to you on the 22d, but the Senate had 
adjourned? 

Answer. No, sir. He brought it up on the 
22d; he did not deliver it to me. 

Question. He brought it? 

Answer. He brought it on the 22d, but the 


Senate was not in session, and he took it back 


to the Executive Mansion. 

Question. And on the 24th he returned, and 
then it was formally brought in? 

Answer. That is it. 

By Mr. Manager But_er: 

Question. How do you know that he brought 
it here; of your own knowledge? 

Answer. Only by the information of Colonel 
Moore. 


Question. Then all you have been telling us | 


is what Colonel Moore told you? 

Answer. Yes, sir; thatis, all in regard to the 
nomination. 

Mr. Manager BUTLER. Very well, sir; 
we do not want any more of Colonel Moore’s 
information from you. 

Mr. CURTIS. We will call Colonel Moore. 


Witviam G. Moore recalled. 
By Mr. Curtis: 
Question, (handing to the witness the mes- 


sage nominating Thomas Ewing, sen., as Sec- | 
retary of War.) What is the document you | 


hold in your hand? 

Answer. The nomination to the Senate of 
Thomas Ewing, sen., of Ohio, to be Secretary 
for the Department of War. 

Question. Did you receive that from the 
President of the United States ? 

Answer. I did. 

Question. On what day ? 


Answer. On the 22d day of February, 1868. | 


Question. About what hour in the day ? 
Answer. I think it was after twelve o'clock. 
Question. And before what hour? 





Question. About what time did you arrive 
here? 

Answer. 1 cannot state definitely, but I pre- 
sume about a quarter past one. 


Question. Was the Senate then in session, or | 


had it adjourned? 
Answer. It had, after a very brief session, 
adjourned. 

Question. What did you do with the docu- 
ment, in consequence ? 

Answer. | returned with it to the Executive 
Mansion, after a visit to the House of Repre- 
sentatives. 

Question. Were you apprised before you 
reached the Capitol that the Senate had ad- 
journed? 

Answer. I was not. 


Question. What did you do with the docu- | 


ment subsequently? 

Answer. 
Mansion, after having visited the House of 
Representatives. 

Question. Was anything more done with the 
document by you, and if so, when, and what 
did you do? 

Answer. I was directed by the President on 
Monday, the 24th day of February, 1868, to 
return and deliver it to the Senate. 

Question. What did you do in consequence? 

Answer. I obeyed the order. 


Cross-examined by Mr. Manager BurLer: 

Question. Was that open and as it is now, 
or in a sealed envelope, when you took it? 

Answer. In a sealed envelope. 

Question. Did you put it in yourself ? 

Answer. I did not. 

Question. Did you see it put in? 

Answer. I did not. 


Question. How do you know what was in | 


the envelope ? 

Answer. It was, I believe, the only message 
I brought that day ; I gave it to the clerk, who 
sealed it and handed it to me. 

Question. And then did you unseal it again 
at all; or did you examine it to see what was 
in it until you left it here on the 24th? 

Answer. I did not, to my recollection. 

Question. Did you show it to anybody here 


| in the Ilouse on that day ? 


Answer. No, sir; it was sealed. 
Question. Have you spoken this morning 


| with Mr. Clarke here upon this subject ? 


Answer. He asked me upon what date I had 


| delivered the message. I told him the 24th. 


Mr. CURTIS. Lnow offer in evidence, Mr. 
Chief Justice, a document which I desire to 
be read by the Clerk. 

Mr. Manager BUTLER. 
it before it is read. 

Mr. CURTIS. Certainly. 

[The document was handed to Mr. Manager 


Allow me to see 


| Bur_er and examined by him. ] 


Mr. Manager BUTLER. We have no ob- 
jection. 

The CHIEF JUSTICE. The Secretary will 
read the document. 

The Secretary read as follows: 


Unitrep STaTEs OF AMERICA, 
Department of State: 
To all to whom these presents shall come, greeting : 
I certify that the document hereunto annexed is a 
true copy, carefully examined and compared with the 
original record of this Department, authorizing 


| “John Nelson, Attorney General, to discharge the | 
| duties of Secretary of State ad inferim until a suc- | 


cessor to A. P. Upshur shall be appointed,” and that 
this appointment was made during the session of the 
Senate. 

I further certify that the confirmation by the Sen- 
ate of John C. Calhoun to succeed Mr. Nelson is a 
true copy of the original filed in this Department. 

In testimony whereof I, William H. Seward, Sec- 
retary of State of the United States, have hereunto 


| subscribed my name and caused the seal of the De- | 


partment of State to be affixed. 
Done at the city of Washington the 6th day of 
[u. 8.) April, A. D. 1868, and of the independence of 
*") the United States of America the ninety- 
second. WILLIAM H. SEWARD. 


| returned with it to the Executive | 








i 
i! 
| 


f 


The Hon. John Nelson, Attorney General 
United mahee. will dis aes the dutiesof Seo; 
of State ad interim until a successo i. 
P. Upshur shall be appointed. F So the Hon. 
The Department of State will be put into monn 
for the death of the Hon. Abel P. Upshur, Jara c. 
retary of State; and all foreign envoys and , 
ters of the United States, and other officers eon), 
with the Department of State, whether at ho 
abroad, will wear the usual badges in token of >» 
and respect for his memory, during the period 
thirty days from the time of receiving this ori, . 
february 2, 1844. JOUN ry | ER 
In Senate oF THE Unitep Sry 
Mar: hi » Sd 
Resolved, That the Senate advise and cons, 
the appointment of John C, Calhoun, of South ¢, 
lina, to be Secretary of State in place of Abel p |, 
shur, deceased, agreeably to the nomination, ©” 
Attest: ASBURY DICKINs 


N 


Mr. CURTIS. I now offer in evidene, 
another document, which I also wish to hp 
read by the Clerk after it has been inspected 

[ The document was handed to the Managers, ] 

Mr. Manager BUTLER. We have no 0). 
jection to this. . 

The CHIEF JUSTICE. 
read the document. 

The Secretary read as follows: 


The Secretary will 


UNITED STATES OF AMERICA, 
Department of State : 
To all to whom these presents shall come, greeting - 

I certify that the document hereunto annexed js q 
true copy, carefully examined and compared wit 
the original record of this Department, authorizing 
Winfield Scott to act as Secretary of War ad inte» 
during the vacancy occasioned by the resignation 
George W. Crawford, and that this appointment was 
made during the session of the Senate. 

I further certify that the confirmation by the Sep- 
ate of Charles M. Conrad as Seceretary of War tosue- 
ceed General Scott is a truecopy of the original filed 
in this Department. 

In testimony whereof I, William HE. Seward, See 
retary of State of the United States, have hereunt 
subscribed my name and caused the seal of the Do- 
partment of State to be affixed. 

Done at the city of Washington this 6th day of 
[L. 8.] April, A. D, 1868, and of the independence 

*"4the United States of America the ninetr- 
second. WILLIAM H. SEWARD. 


[hereby appoint. Major General Winfield § 
act as Secretary of War ad interim during the 5 


| cancy occasioned by the resignation of the Lon, 
|} George W. Crawford. 


MILLARD FILLMORE. 
July 23, 1850. 


[Extract. | 
In EXECUTIVE Session, 
SENATE OF THE UNITED Srarss, 
Augusat 15, 1850 
Resolved, Thut the Senate advise and consent to 
the appointment of the following named persons 
agreeably to their nominations respectively: 
» * + z * * x * x 
Charles M, Conrad, of the State of Louisiana, to 
be Secretary of War. 


Attest: ASBURY DICKINS, 
Secretary. 
Mr.CURTIS. Inow offer in evidence three 


papers, all of which relate to the same trans- 
action. I have put them in an envelope, s0 
that they may be kept together. 

[The papers were handed to the Managers 
and examined by them. } 

Mr. Manager BUTLER, (selecting one of the 
papers.) Weobjecttothis memorandum. We 
do not object to the other papers. ‘The memo 
randum of Mr. Browning is not any better than 
anybody else’s memorandum. - 

Mr. CURTIS. It merely states a fact which 
appears by a comparison of the date of the 
commission with the date of the ad interim 
appointment. It is immaterial. . 

Mr. Manager BUTLER. Very good. We 
have no objection to the other papers. 3 

The CHIEF JUSTICE. The Secretary wi 
read the documents. 

Mr. CURTIS. We offer those which areno! 
objected to. . 

The Secretary read the documents,as !o!ow® 

DEPARTMENT OF THE INTERIOR, |. 
Wasutneron, D, C., April 7, 18. 
I, 0. H. Browning, Secretary of the Interior, d 
hereby certify that the annexed paper is a true col? 
from ihe records of this Department. —- 
In testimony whereof I have hereunto subscr 


[ ) my name and caused the seal of the Pee. 
L-8-J ment to be affixed the day and year 4 


"oe a 0. H. BROWNING. 
Secretary of the Intervo’ 
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THE CONGRESSIONAL GLOBE. 


(Copy.] 
Executive Mansion, 
WASHINGTON, January 10, 1861. 

Thereby appoint Moses Kelley to be acting Secre- 
tary of the Interior until other arrangements can be 
made in the premises, JAMES BUCHANAN, 

Mr. Manager BUTLER. 
counsel if they have any record there of what 
nocame of the Secretary of the Interior at the 
+ me thisacting appointment was made, whether 
be had resigned or ran away, or what? 

Mr. CURTIS. Iam not informed. 
not speak either from the record or from recol- 

tion. There was acommission sent up which 
has not yet been read. 

[he Secretary read as follows: 

('wriTeD STATES OF AMERICA, , 
Departme nt of Mates 
Tv all to whom these presents shall come, greeting: 

[ certify that the document hereunto annexed is a 
true copy, carefully examined and compared with 
the original record in this Department. | : 

In testimony whereof I, William H. Seward, Sec- 
retary of State of the United States, have hereunto 
subscribed my name and caused the seal of the De- 
partment of State to be affixed. ; 

"Done at the city of Washington this 6th day of 
April A. D., 1868, and of the independence ot 
1. s.| the United States of America the ninety-sec- 
ond. WM. H. SEWARD. 
ApranaM LINCOLN, | ao ; 
President of the United States of America: 
To all who shall see these presents, greeting: 

Know ye, that reposing special trust and confidence 

in the patriotism, integrity, and abilities of Caleb 


I can- 


McClintock Young, acting Secretary of the 


| Treasury, to remove an officer by reciting that 


he is directed by the President soto do. If this 


| is evidence, we have to go on and try the ques- 


May I ask the || 


tion of the right of McClintock Young to do this 


act, to see whether an appraiser is one of the 
‘*inferior officers’’ that a Secretary of the 


| Teeasury may remove, or the President may 
| remove without the advice and consent of the 


Senate ; we have to go into a new series of in- 
vestigations. It is notanactof the President: 


| it is not an act of the head of a Department ; 


and it is remarkable as the only case that can 
be found of the kind so far as we know; and if 
it was evidence at all, it would rather prove the 
rule by being the exception. : 

Mr. CURTIS. I understand it to be admit- 
ted that McClintock Young was the acting 


Secretary of the Treasury. 


} Smith, of Indiana, I have nominated, and by and || 


with the advice and consent of the Senate do ap- 


a him to be Secretary of the Interior of the | 


nited States, and do authorize and empower him 
to execute and fulfill the duties of that office accord- 
ing to law. And to have and to hold the said office 
with all the powers, privileges, and emoluments 
thereunto of right appertaining unto him, the said 
Caleb B. Smith, during the pleasure of the President 
of the United States for the time being. 

In testimony whereof I have caused these letters 
to be made patent and the seal of the United States 
to be hereunto affixed. 

Given under my hand, at the city of Washington, 

the 5th day of March, in the year of our Lord 
} 1861, and of the independence of the United 
States of America the eighty-fifth. 
ABRAHAM LINCOLN. 
By the President: 


WittiaM H, Sewarp, Secretary of State. 


Mr. CURTIS.;.. I now offer in evidence a 
document which relates to the removal from 
office of the collector and appraiser of mer- 
chandise at the city of Philadelphia, and also 
a copy of the commissions issued to their suc- 
cessors, 

{The documents were handed to the Man- 
agers and examined by them. ] 

Mr. Manager BUTLER. Our objection to 


L. S.J 


this, Mr. President, is that this is not an act | 


of any President or any person having author- | 


ity to discharge officers. What is offered is a 
letter of one McClintock Young, acting Secre- 
tary of the Treasury, directed to the appraiser 
in Philadelphia, in which he recites a fact. 
That is what is offered in evidence—the act of 
McClintock Young, acting Secretary of the 
l'reasury—which he writes to the collector of 
customs at Philadelphia, asking him to hand 
a letter to Richard Coe, Esq., saying that he 


is directed to say that he does not want his | 
I do not see how it bears | 


services any longer. 


on this issue. The fact that somebody was 


commissioned we do not object to; but we do | 


object to this letter of acting Assistant Secre- 
tary McClintock Young. 

Mr. CURTIS. 
the fact that he was acting Secretary? 

Mr. Manager BUTLER. No, sir; I have 
that fact among these commissions of my own. 

Mr. CURTIS. The documents are certified 
regularly by the Secretary of the Treasury as 
coming from the records of that Department. 


he documents themselves consist of two let- | 


Do you want evidence of | 





ters signed by McClintock Young, who it is | 


admitted was the acting Secretary of the Treas- 
ury at the time when he signed these letters. 


We offer them ia evidence to show acts of re- | 


moval of these Treasury officers, the appraiser 
and the collector in Philadelphia, by the act 
of McClintock Young, acting Secretary of the 
reasury, who says that he proceeds ‘‘ by the 
direction of the President.”’ 
Mr. Manager BUTLER. 


The difficulty we 
ad is not removed. 


It is an attempt by 





Mr. Manager BUTLER. 
his appointment. 

Mr. CURTIS. I take this act of his, there- 
fore, as if it had been done by a Secretary of 
the Treasury. 

Mr. Manager BUTLER. Yes, sir. 

Mr. CURTIS. He says that he proceeds by 
the order of the President, and I take it to be well 
settled judicially and practically that where 


Yes, sir; I have 


ever the head of a Department says he acts by | 


the order of the President he is presumed to 


tell the truth, and it requires no evidence to | 


show that he acts by the order of the President. 


No such evidence is ever preserved, no record 


is ever made of the direction which the Presi- 
dent gives to one of the heads of Departments, 
as I understand, to proceed ina transaction of 
this kind. But when a head of a Department 
says ‘‘ by order of the President I say so and 
so’’ all courts and all bodies presume that he 
tells the truth. 

The CHIEF JUSTICE. The Chief Justice 
thinks that this evidence is admissible. The 
act of a Secretary of the Treasury is the act of 


| the President unless the contrary be shown. 
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Mr. SUMNER. I move an amendment to 
that, that business be resumed forthwith after 
the expiration of fifteen minutes. 

The CHIEF JUSTICE. The Chief Justice, 
before putting the question on that amendment, 
begs leave to remind Senators how extremely 
difficult it is to resume the business of the Sen- 
ate unless the Senators are present. The Chief 
Justice will put the question on the amend- 
ment. 

The amendment was rejected. 

The CHIEF JUSTICE. The question now 
is on the motion of the Senator from Nevada. 

The motion was agreed to. 

The CHIEF JUSTICE resumed the chair 
at the expiration of fifteen minutes, but there 
not being many Senators present business was 
not resumed till two o'clock and forty-five 


| minutes p. m.,when the Chief Justice said: 


Senators will please give their attention. 
Counsel for the President will proceed with 
the defense. 

Mr. Manager BUTLER. Attheadjournment 


| I was about objecting to the papers offered from 


| the Navy Department. The ground of my objec- 


He will put the question to the Senate, how- | 


| ever, ifany Senator desires it. [After a pause. ] 
| The evidence is admitted. 


Do you desire to 
have it read? 

Mr. CURTIS. If you please, your Honor. 

The Secretary read as follows: 

UniteED STATES OF AMERIKA, 
TREASURY DEPARTMENT, Apri/ 7, 1868. 

Pursuant to the act of Congress of the 22d of Feb- 
ruary, 1849, I hereby certify that the annexed are 
true and correct copies from the records of this De- 
partment of the commissions issued to Richard Coe 


and Charles Francis Breuil, as appraisers of mer- | 


chandise for the port of Philadelphia, in the State 
ot Pennsylvania. 

In witness whereof I have hereunto set my hand 
and caused the seal of the Treasury Depart- 
ment to be affixed on the day and year first 
above written. H. McCULLOCH, 


Secretary of the Treasury. 

Mr. CURTIS. It is only necessary to give 
the dates of those commissions ; you need not 
read them at large. 

The Secretary. The commission of Rich- 
ard Coe is dated the 25th day of June, 1841; 
the commission of Charles Francis Breuil is 
dated the 30th day of August, 1842. 

Mr. CURTIS. Now read the letters. 

The Secretary read as follows : 

TREASURY DEPARTMENT, Augtust 17, 1842. 

Sir: I am directed by the President to inform you 
that your services as appraiser of merchandise for 
the port of Philadelphia are no longer required. 

Iam, very respectfully, &c., 

McCLINTOCK YOUNG, 


Acting Secretary of the Treasury. 


[u. 3.] 


| Ricwarp Cor, 


Appraiser of Merchandise, Philadelphia. 
TREASURY DePARTMENT, Auguet17, 1842. 
Sir: I have to request that you will deliver the 
inclosed letter to Richard Coe, Esq., appraiser at 
Philadelphia. : acne 
I am, Xe., McCLINTOCK YOUNG, 
Acting Secretary of the Treasury. 
Collector of the Customs, Philadelphia. 
Mr. CURIIS. I 
documents from the Navy ee 
[The documents were handed to the Man- 
agers for examination. } 
Mr. STEWART, (at two o’clock and fifteen 
minutes p. m.) 
a recess for fifteen minutes. 


now offer in evidence 


I move that the Senate take | 


| matters which he has either been 


tion is this: the certificate appended does not 


| certify them to be copies of records from the 


Navy Department, but simply certifies ‘‘ that 
the annexed is a true statement from the rec- 
ords of this Department’’ signed by ‘* Edgar 
T. Welles, chief clerk,’’ and then there is an 
attestation that he is chief clerk. Then the 
heading of the paper is ‘‘memoranda,’’ so 
that the paper is not an official copy of the 
record, but is a statement made up by the 
chief clerk of the Navy Department of certain 
asked or 
volunteered to do; and the difficulty about it 
| is that it is informal, and they leave out here 
| many of the things which are necessary to 
ascertain what bearing this has on the case. 
For instance, Thomas Eastin, Navy agent at 
Pensacola, it is stated, was, on the 19th of 
December, 1840, dismissed by direction of the 
President for failing to render his accounts 
and Purser So-and-So was ordered to take his 
place. It does not appear what then was 
done, whether the Senate was in session and 
whether the President sent at the same mo- 
ment an appointment to the Senate. All that 
appears is that on the 29th of April, 1841. the 
President appointed Jackson Morton, Navy 
agent at Pensacola. He might have sent in 
Jackson Morton’s name at the very moment 
that he dismissed this man. Non constaé; it 
does not appear at all. 

I only put this as an illustration. These are 
| not copies of records, but they are certified to 
be a statement made up from the records by 
somebody not under oath, and who has no 
right to make statements, and they are wholly 
illusory. Occasionally there are memoranda 
in pencil upon these papers made by other 
persons. 

Mr. CURTIS. We can apply India-rubber 
there, and that would remove that objection. 

Mr. Manager BUTLER. Yes, sir. The 
difficulty is not so much what is stated here as 
what is left out. Everything is left out that is 
of value to the understanding of this case. 
Here are memoranda made up from the records 
that A B was removed, but the circumstances 
under which he was removed, who was nomin- 
ated in his place, and when that person was 
nominated do not appear. It only appears that 
somebody was appointed at Pensacola. 

Mr. JOHNSON. Are the dates given, Mr. 
Manager? 

Mr. Manager BUTLER. The dates are 
given in this way: it is stated that on the 19th 
of December, 1840, a person is removed, and 
then on the 5th of January one Johnston was 
informed that he had been appointed. He 
must have been nominated and gone through 
the’Senate and been confirmed in the mean- 
time. Non constat but that he was nominated 
at this very moment; and if hewas nominated 
at the very moment the other man was re- 
moved, the value of it is gone as a precedent. 
Then Johnston was lost on the voyage, and 
on the 29th of April, 1841, another man was 
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appointed ; but the 
because they 


whole value, I say, is gone 


have not given us the record; 


they have only riven us memoranda, and if 18 
so stated, **memoranda of records.’’ Who 
has any commission to make memoranda from 
the records for evidence betore the Senate’ 
And then in the certificate the word ‘copies’? 
is stricken out, and the words are written in: 
‘A true statement of the records ’’—a state- 
ment such as Mr. Edgar ‘I. Welles chooses to 


anybody else chooses to make 
that anybody had a right 


and 


uch as 
ard before 
and certify memoranda of records, 
as evidence [hat is one paper. 


make, o1 
l never he 
to coms 
Pp ibitin 
lien the next paper, although it purports to 
ot records trom the ollice, 


coutain true copies 

cor ts of nothing but lette rs about the ap 
pointment and removal of otlicers, Navy agents 
again; but being so remov ‘a and appoint ed 
ouly a portion of the cor spon dence is given 


sent in is not 

! say that my friends 
on the other ave anything out 
but whoever prepared this forthem haschosen 
to | out the material facets whether the 
Senate was in session, or whether other names 
Now, the tion is if 
excerpts from the 
call the apace of 
still further to the fact that all the officers who 
red by these p: upers they seed weed 
are appointed under the act of May 15, 1820 
for four years. That act provided that: 


nominat 
us. Ido Ob tie 


side 


us. When the 


ive 


Ions were 
an to 
( hose to lk 


uve 
were sent in. 


Ot 


j want to 


que you are 
records. 


the Senate 


y to take 


unre cove 


All district attorneys, collectors of the customs, 
naval . ers and surveyors of the customs, mt 
agents, receivers of public moneys for lands, regis- 
ters of the ‘land offices, paymasters in the ey 
apothecary general, the assistant apothecaries gen- 
eral, and the commissary general of purchases, to be 
appointed under the laws ofthe United States, shall 


nted for the term of four years, but shall be 
removable from ofice at pleasure.” 

So that their very tenure of 
that they are removable ‘‘at pleasure,”’ 
acted by the law which creates them; and now 
the gentlemen are to show that under 
that, in some particular instances, officers were 
removed at pleasure, but not to show how they 

the manner of their removal, 
and then to attempt to show that by memo- 
randa made by Edgar T. Welles, certified by 
Gideon Welles to be chief clerk. Is that evi- 
dence? 

Mr. CURTIS. I understand the substance 
of the objections made to these documents to 
be two. The first is that these are only mem- 
from the records and not copies, not 
full and formal copies from the records. It is 
said that it is not proper to adduce in evidence 
statements of the results shown by the 
that instead of giving a table contain- 
ing the name of the officer, the office which he 
held. the day when removed, and the person 
by whose order he was removed there should 
be an extended copy of the entire act and all 
the papers relating to it. Well, in the first 
place, | wish the Senate to call to mind that 
the only document of this character relating 
to removals from office which has been put in 
by the honorable Managers is a document from 
the Department of State, which contains ex- 
actly this memorandum of facts: 

* Schedule B. 

“List of appointments of heads of Departments 
made by the President at any time during the ses- 
sion of the Senate: 

* Timothy Pickering, 
1794. 

* Samuel 
Treasury, January 26, 


ye Upp 
office settles it 


sO en- 


vrone 
yong 


were remove od, 


oranda 


such 
re cords : 


Postmaster General, June 1, 


L. Boniberd, Acting Secretary of the 
829.°? 

And so on. That is, it is alistextracted out 
of the reeords in the Department of the Sec- 
retary of State containing the names of the 
otheers, the otlices they held, the date when 
they were removed, and the authority by which 
they were removed. 

Mr. JOHNSON. How is it certified? 

Mr. CURTIS. It is simply certified by the 
Secretary of State himself. 

Mr. Manager BUTLER. In what langu: aes 
Mr. CURTIS. This isa copy which J hoi 
in my hand, and I am not prepared to say Maw 
it is certified ; but it is in evidence, and ean be 


SUPPLEMENT TO_ 


seen. I think il will be found to be simp ly a 
letter from the Secretary of State saying that 
there were found on the records of his De spart- 


{ t 


ment these facts 


not any formal certificate of 
extracts no the ree ord Ss. If. however, the 
Senate should think that it is absolutely neces- 
sary, or, uné vy r the circumstances of this ease, 


proper to re quire these certified copies of the 
entire acts, instead of taking the names, 
and other particulars from “the records in the 
form which we have thought most convenient, 
and which certainly takes - less time and 
space than the other would, we must apply for 
and obtain them. If there is atee -hnical diffi 
culty of that sort it is which we must 
rentve 

Mr. JOHNSON, 


what = act 


dates, 


one 


Will the counsel 
of on eressis which makes these 


” 


state 


certil icates evider 

Mr. CURT is. The ‘re are several acts of 
Congress; but in regard to the Navy Depart- 
ment, if I aright, it is in effect that 
copies of cords and extracts from the 
ds certified. I think that is the 


recollect 
the re 
rec may be 
law. 

‘The su 


Manager 


stantial objection which the learned 
ae, o state was that this paper 
which we now offer would be illusory, and the 
reason is, because, although it shows the name 
of the officer, the office he held. the faet of his 
removal, and the date of the removal, it does 
not whether the Senate then in 
session, and it does not show what the Presi- 
dent did in connection with or in consequence 
of that removal in the form of a nomination to 
the Senate. How ean the records of the De- 
partment of the Navy showthose facts? They 
appear here on your records, and we propose 
when we have closed the offer of this species 
of proof to ask the Senate to direct its proper 
officer to make a certificate from its records of 


show 


was 


the beginning and end of each session of the 
Senate from the origin of the Government 
down to the present time. ‘That is what we 
shall eall for at the } proper time, and that will 
supply that part of the difficulty which the 
ge ntle ‘man suggests. The other part of the 
difficulty which he suggests is, that it does not 


appear that the President did not fill up these 
removals by immediate nominations when they 
were made during the session of the Senate. 
It does not appear either way. If he desires 
to argue that the President did fill them up by 
immediate nominations, he will find the nomin- 
and put them in undoubtedly. The 
records of the Navy Department, from which 
this statement comes, can furnish no informa- 
tion on that subject, and therefore it is not 
defective in that particular. 

Mr. Manager BUTLER 
President, [ think, judge well, that when 
they can find that we have taken any particu- 
lar course that must be the right course and 
the they ought to follow. We certainly 
accept that as being the very best exposition 
of the law so far as we are concerned. But the 
difficulty is this: we olfer testimony sometimes 
that is not objected to; and Lasked my learned 
friends, I think, in the ease referred to, whether 
they objected to that evidence, and they made 
no objection. Ifthey had, I might have been 
more formal; but that does not meet the difti- 
culty quite. The difficulty I find is that they 
go to the wrong sources of evidence. Evidence 
of the removal and appointment of officers and 
the affixing of the seal to commissions is to | 
be sought for only in the State Department. 
No officer who is removed or appointed by and 
with the advice and consent of the Senate, who | 
holds his commission under that tenure, can 
be appointed or can be removed without all 
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insel for the respondent, which I am 
reducing to writing, and will have prepared in 
asingie moment. 


» CHIEF JUSTICE. 


} 
i 





ITLER. I did not under- 


e juired, in 


quest 
what we 


) ? 
to 1OOKINg up 


I 


’ 


The counsel will 
lease reduce their proposition to writing. 
Mr. CONKLING. I beg the counsel for 
ondent to answer the question which 
[send to the Chair. 

CHIEF JUSTICE. The Secretary will 
ul the question proposed by the Senator 

New York. 

lhe Secretary read as follows: 


he counsel for the 


Dot respondent rely upon any 
tatute other than that referred to? 

Mr. CURTIS. I am not aware that there 
is any other statute bearing on it. By ex 


tracts from the records—of course I do not 
mean that any officer was authorized to state 
vhat he believed the substance of a record to 


[ meant that he might extract out of the 


record a particular document. 
Mr. CONKLING. Provided it was a copy 
lar as it went. a 
Mr. CURTIS. Provided it was a copy so 
lar as it went. ie 


In that same connection, perhaps, I ought 
to state, Mr. Chief Justice and Senators, that 
we do not offer these documents as copies of 
the records relating to the cases which are 
named in the documents themselves. They 
are documents, as I stated at the beginning, 
of a similar character to that which the Man- 
agers put in, containing the substance of each 
case, the name, the date, the office, the fact 
of removal. It is true as the honorable Man- 
said that, when he offered that he 
ced us if we obj jected. We said no; for we 
knew it would take, perhaps, weeks to make 
out all those reeords in full. 

_ Mr. EDMUNDS. With permission, I should 
like to make an oral inquiry, to save time, of 
counsel. 


The CHIEF JUSTICE. 


ager has 


If there be no ob- 
ion the Senator from Vermont will put his 
uguiry without reducing it to writing. 
Mr. EDMUNDS. I desire to know whether 
this Is offered as touching any question or final 
nelusion of fact, or whether it is offered 
‘ly as giving us a history of practice under 
€ statutes with a view to the law? 
Mr. CURTIS. Entirely for the last purpose. 
Mr. Manager BUTLER. After the state- 


ment of counsel, that this does not go to any 
issue of fact, but only of pract ice under the 
‘aw, we have no objection to it. 


The CHIEF JUSTICE. 


The objection on 
we part of the Managers 


is withdrawn. If 


CONGRESSIONAL GI] 
there be no objection on the part of the Sen- 
ate the evidence will be admitted. 
Mr. (¢ 0 RTIS. I wish there 
misapprehension. ‘This 


( yuld b ye 


5 came goes to 


matters of fact: but those matters of Taet are 
matters of practice under the law, which I sup- 


Senator meant. 
That is what I 


vosed was what the 
Mr. EDMUNDS. 
Mr. corer TI 


of matter o 


under- 


JAGR. Then 


, if it is proof 


fact, we object that it is not proper 
evidence. 
Mr. C URTIS. Very well. 
The C SHI iE} JUSTICE. Gentlemen of ecoun- 
sel for the President, have you reduced your 
pret s in neal 


Mr. CU 
The ( 
read the 


RTIS. Yes, sir. 
THIER JUSTICE. 


proposition, 


The Secretary will 


Mr. HOWARD. I desire to ask a q estion 
of the learned counsel for the accused. 

The CHIEF JUSTICI lhe Secretary will 
read the question propo sed by the Senator 


from Michigan. 

Mr. EVARTS. Beforethat question is read, 
perhaps it may be of service that I should 
attention to what I have t 
and that is the 


ask 
irned to in the record, 


letter of the Seers 


tary of State 
which, at page 3851 of the record, introduced 
the schedule that was put in evidence by the 


Mana vers. 
Mr. JOHNSON. What isthe schedule? 
Mr. EVARTS. Of heads of Departments 
Mr. Manager BuTLer said: 


‘Itis accompanied witha letters#mply d ribing, 
the list, which I will read, as mere inducement. 

*Mr. C";atis We have no objection. 

**Mr. Mar r Burter. I will read it: 

‘DEPARTMENT OF STATR, 
“Wasnineton, March 26, 1868, 

‘Str: Inreply to the note which you addressed t 
me on the 23d instant, in behalf ofthe ilouse of R 
resentatives in thematter of the iinpeachment ot the 
President, | have the honor to subn lerewith two 
SCI dules, A and LB. 

“Schedule A presentsastatement of allremovals of 
the heads of Departments made by the President of 
the United States during the session of the Senate 
so far asthesame ean be ascertainedtromther rad 
of this De epartment, 

*Sehe » B contains a statement of all appoint 
men s of he ois of Departments at any time made by 
the President without the advice and cons of th 
Senate, and whilet e Senate w ' ‘ssion.so far as 
the same appears upon the records of the Department 
of State. 

**T have the honor to be, very respectfully, your 


obedient servant, WIL LIAM H. 
*Hlon. J \. BIncuam, Chairm an.” 


SEWARD. 


OHN 


Then follows the list, the production of the 
documents of which would have occupied a 
considerable length of time. 

The CHIEF JUSTICE. The Secretary w 


read the question proposed by the Senator from 
Michigan. 

The Secretary r 

Do the counsel regard these mem: 
evidence of the practice of th 
they offered as such? 

Mr. 


CURTIS. 


ad as follows: 


nda as legal 


Governme ent, and are 


‘he documents I[ offer are 
not full copies of any record. They are, there- 
fore, not strictly and technically legal evidence 
for any purpose. They are extracts of facts 
from those records. Allow me, . ry way of illus 
tration, to read one, so that the Senate may see 
the nature of the document: 

Navw Agency at New York. 

**1864, June 20. Isaac Ilenderson was, by direction 
of the President, removed from the office of Navy 
agent at New York, and instructed to transfer to Pay 
master John D. Gibson, of United States Navy, all 
the public funds and other property in his charge.’ 


We do not offer that as technically legal evi- 
dence of the fact that is there stated; but 
having in view simply to prove, not the case of 
Mr. Henderson, with its merits and the causes 
of his removal, &c., all of which would ap- 
pear on the records, but the practice of the 
Government under the laws of the United 
States; instead of taking from the records the 
entire documents necessary to exhibit his whole 
case, we have taken the only fact which is of 
any importance in reference to this inguiry. 
If the Senate consider that they must adhere to 
the technical rule of evidence, we must go to 
the records and have the records copied in full, 
and of course, for the same reason, read in full. 


JOBE. 


L85 


Manager BOUTWELL. The honor- 


insel for the respondent must see that 


Mr. 
able cor 
if 


if they do not prove a case thev do not prove 
any practice. The first thing to he done in 
order to prove @ practice is to prove one or 


more cases going to show wh 
Bu; the vital objection to timony which 
is now offered is, if my examination of it 1s 
ugh and accurate, that it relates toa el 
who are and we re, at the time the 
transactions spoken of 
curred, under a special provision of law by 
which they were created, which takes them 
entirely out of the line of pr = ts for the 
purpose ‘hat is the ae objer 

tion to the introduction of this testimo y. As 
I have read the papers hastily. they all relate 


to Navy 


at the 


this tes 


practi © 15. 


thor iss 
of officers 


1} 


inthis memoranda oe 


of this trial. 


agents and oflicers who were created 
by a f the year 1820, that 
statute a tenure of olflice d tor 
the otlheers so created emova- 


: - ’ } 
ble at pie asure; and if 


Statute oO and in 
was establish: 
four years, 1 
is not necessary for me 
any statement 
which likely controlled the C 

United States in 1820, which led t 


to 


: » 
ro nto bere ol the rea 


vress of the 


hem to make 


that provision. But oe ny } ane » that provis- 
ion, created these oflicers movable at pleas 
ure, a practice shown by f , few or many, 
does not tend in any aan 3 o enlighten this 


h they are now 
, because these oflicers were ere 


tribunal upo' yn the issues on whi 


called t to pi 


ited by a - cial statute, had a special tenure, 


and by that tenure were made removable at 
the ple asure of the President; and in various 
cases undoubtedly the President of the United 
States, acting in. conformity to that atute 
has removed those officers. “U less the evour 
el for the re spondent are prepare l to ry that 


a ae 
in this file of papers which they now submit 


| 
] » } » } . 
there is evidence to show that a practice has 
prevailed rela ting to officers not enumerated in 
the statute of 1820, then I say it is buta waste 


of the tribunal, knowing what 


] 


time of thi 


those papers contain, and knowing what the 
statute is, to permit the introduet n of any 
stimony eee » which, 1 io Lil 


ing and admitted, do t enlighten us at all 
upon the matters in med here. 
Mr. CURTIS. This objection, Mr. Chief 


Justice and Senators, has reference tothe merits 


of this case and to the weight and effect which 
the evidence 1s to have, if it acini We 


may have been under an entire misapprehen 
sion as to the views of the honor Managers 
who are conducting this prosecution resp 
but unless we have bet 
such a misapprehension we have supposed they 
meant to attempt to maintain that even if Mr. 
Stanton at the time when he was removed held 
at the pleasure of the President, even if he 
was not within the tenure-of-office act, 
inasmuch as the Senate was in session, it was 
not competent for the President to remove him ; 
and, secondly, that although Mr. St 
have been removed by the President, 
within the tenure-of-office act, his place could 
not be even temporarily supplied by an ord r 
to General Thomas, beca the 
in session, and there could be 
ad interim appointment made. It is with 
a view to meet that that we introduce tl 
P sractice of the Government. It is with a view 
to show that when the President had the rig 
to remove, it mattered not whethe the Ser 
was in session or not, that right might be exer- 
cised, and that if that right sho id be exer- 
cised, it mattered not whether the Senate was 
in session or not, he might make an ad interim 
appointment. If the learned Managers wil 
all those grounds to us, if they will 
agree that the sole question here is whether 
Mr. Stanton’s tenure of office was fixed by that 
act. and if it was not fixed by that act, that ' 
President might remove him during the sess 
f the Senate, and might lawfully 
interim appointment during the sessi 
then we do not desire to put in th 
evidence. 

Mr. SHERMAN. I should like to 
honorable Managers a simple question. 


1} 
abie 


cling 


those merits; ‘nm under 


] 
still, 


anton might 


not being 


nse sennte wis 


therefore, no 


concede 
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The CHIEF JUSTICE. If no objection be 
interposed, the Senator from Ohio will put his 
question without reducing it to writing. 

Mr. SHERMAN. = It is whether the papers 
now offered in evidence contain the date of 
appointment and the character of the office? 

Mr. EVARTS. That is a question which 
you put to us. | 

Mr. JOHNSON, (to Mr. Suermayn.) You | 
said ** Managers.’’ 

Mr. SHERMAN. I beg pardon. 

Mr. Manager BUTLER. And to that we 
say that they only contain the date of the re- 
moval, but do not give us the date of the nom- 
ination, which may have been weeks and 
months before the date of appointment. as 
nobody knows better than the Senate. That is | 


the trouble about it. 


Mr. CURTIS. These documents are the 
records of the Navy Department. Allow me 
to read once more, to give you an illustration 
of what they contain: 


“Navy Agency at New York. 


i864, June 20. Isane Henderson was, by direction 
of the President, removed from the office of Navy 
agent at New York, and instructed to transfer to 
Paymaster John D. Gibson, United States Navy, all 
the public funds and other property in his charge.” 


That is the character of the document. 

Mr. JOHNSON. Does it give the date? 

Mr. CURTIS. It gives the date of the | 
removal. 

The CHIEF JUSTICE. The counsel for | 
the President propose to offer in evidence two 
documents from the Navy Department, exhib- 
iting the practice which has existed in that 
Department in respect to removals from office. 
To the introduction of this evidence the hon- 
orable Managers object. The Chief Justice 
thinks that the evidence is competent in sub- 
stance, but that the question of form is entirely 
subject to the discretion of the Senate, and of 
the Senate alone. The whole question, there- 
fore, is submitted to the Senate. Senators, you 
who are of opinion that this evidence should be 
received will, as your names are called, answer 
yea; those of the contrary opinion, nay. 

The question being then taken by yeas and 
nays, resulted—yeas 36, nays 15; as follows: 


9 


Y EAS—Messrs. Anthony, Bayard, Buckalew, Cole, 1 
Conkling, Corbett, Davis, Dixon, Doolittle, Edmunds, | 


Ferry, Fessenden, Fowler, Frelinghuysen, Grimes, 
Henderson, Hendricks, Howe, Johnson, McCreery, 
Morrill of Maine, Morrill of Vermont, Morton, Pat- 
terson of New Hampshire, Patterson of Tennessee, 
Ross, Saulsbury, Sherman, Stewart, Sumner, Trum- 
bull, Van Winkle, Vickers, Willey, Wilson, and 
Yates—36, 

NAYS—Messrs. Cameron, Cattell, Chandler, Con- 
ness, Cragin, Drake, Harlan, Iloward, Morgan, Nye, 
Pomeroy, Ramsey, Thayer, Tipton, and Williams—15. 

NOT VOTING— Messrs. eutne, Sprague, and 
Wade—3. 


So the evidence was admitted. 

Mr. CURTIS. Unless the honorable Man- 
agers desire those documents to be read at 
length we do not insist upon it on our part. 

Mr. Manager BUTLER. We donot desire it. 

Mr. CURTIS. Very well; but I suppose 
they will be printed. [‘‘Certainly.’’ ] 

The documents thus offered in evidence are 
as follows: 


Unitep States Navy DEPARTMENT, | 


April > 1868, 
I hereby certify that the annexed are true state- 
ments from the records of this Department, 
EDGAR T., WELLES, 
Chief Clerk. 


Be it known that Edgar T. Welles, whose name is 
signed to the above certificate, is now and was at the 
time of so signing, chief clerk in the Navy Depart- 
ment, and that full faith and credit are due to all 
his official attestations as such. 

In testimony whereof, I have hereunto subscribed 
my name and caused the seal of the Navy 
Department of the United States to be affixed | 
at the city of Washington, this 9th day of 
April, in the year of our Lord 1868, and of the 
independence ofthe United States the ninety- 
second, G. WELLES, 

Secretary of the Navy, 


Navy Agency at Pensacola. 

Thomas Eastin, Navy agent at Pensacola, was cn 
19th December, 1840, dismissed by direction of the 
President. 

On the same day Purser Dudley Walker, United 
States Navy, was instructed until otherwise directed 


SUPPLEMENT TO 


purser of the yard and station. 

January 5, 1841. George Johnston was informed that 
he had been appointed, by and with the advice and 
consent of the Senate, Navy agent at Pensacola from 
December 28, 1840, 

Johnston, it appears, was lost on the passage to 
Pensacola. 

April 29, 1841. The President appointed Jackson 
Morton Navy agent at Pensacola. 


Navy A gency at Boston, 


February 1, 1838. Purser John N. Todd, United 
States Navy, was directed to assume the duties of 


to act as Navy agent in addition to his duties as | 


Navy agent forthe port of Boston and continue in | 


the performance thereof until further orders from 
the Department. 


February 1, 1838. D. D. Brodhead, Navy agent, | 


Boston, was informed that his requisition for $10,000 
had been received andthe amount remitted to John 
N. Todd, purser of the Boston station, who had 
been directed to discharge the duties of Navy agent 
until further orders. 

The Department alluded to reported embarass- 
ments of his private affairs, and as the legal term of 
his appointment would shortly expire, stated that 
it felt compelled, under the circumstances of the 
case, to suggest to him the propriety of tendering 
at this time his resignation as Navy agent. 

March 3, 1838. Daniel D. Brodhead, late Navy 
agent at Boston, was requested to pay over to John 
N. Todd, acting Navy agent at Boston, the amount 
of public funds remaining in his hands as Navy 
agent. 

| Daniel D. Brodhead, having, in a letter dated Bos- 


ton, February 28, 1838, tendered his resignation as || 


Navy agent, it was acknowledged and accepted by | 


the Department, March 5, 1838. 

March 24, 1838. Leonard Jarvis was informed of 
his having been appointed by the President, by and 
with the advice and consent of the Senate, Navy 
agent for the portof Boston from March 22, 1838, and 
John N. Todd was instructed to pay over to him 
| the amount of public funds in his hands as acting 
Navy agent. 

Navy Agency at New York. 


r 


June 20, 1864. Isaac Henderson was, by direction | 


| of the President, removed from the office of Navy | 


agent at New York, and instructed to transfer to pay- 
master John D. Gibson, United States Navy, all the 
public funds and other property in his charge. 

Navy Agency at Philadelphia, 

| December 26,1864. James 8, Chambers was removed 
| from the office of Navy agent at Philadelphia, and 
instructed to transfer to paymaster A, E. Watson, 
United States Navy, all the public funds and other 
property in his charge. 


Unitep States Navy DEPARTMENT, 
April 9, 1868. 


I hereby certify that the annexed are true copies 


from the records of the Department. 
EDGAR T. WELLES, 
Chief Clerk. 

Be it known that Edgar T. Welles, whose name is 
signed to the above certificate, is now, and was at 
the time of so signing, chief clerk in the Navy De- 
partment, and that full faith and credit are due to 
all his official attestations as such, 


my name, and caused the seal of the Navy 
Department of the United States to be affixed, 
at the city of Washington, this 9th day of 
April, in the year of Lord 1868, and of the 
independence of theUnited States, the ninety- 
second.e G. WELLES, 
Secretary of the Navy. 


fei, Mi) 


Navy DrepartMENT, December 19, 1840. 

Sir: The painful duty devolves upon me of in- 
forming you that having failed to render and settle 
your accounts as reqired by law and the frequent 
ealls of the Department, the President has directed 
that you be dismissed the service of the United 
States. 

You will, therefore, upon the receipt of this com- 
munication, consider your functions as Navy agent 
| at Pensacola to have ceased. 

Until the arrival of your successor, Purser Dudley 
Walker has been directed to act as Navy agent, to 
whom youwill turnover the funds, books, and papers 
belonging to the agency at Pensacola. 

I am, respectfully, Xc., J. K. PAULDING. 
Tuomas Eastin, esq., late Navy Agent, Pensacola. 

Navy Department, December, 19, 1840. 

Srr: I have direeted $9,881 to be remitted to you, 
being the amount of your requisition of the lst No- 
vember. 

You will, until otherwise directed, act as Navy 
agent at Pensacola, in addition te your duties as 
purser of the yard and station. 

A further remittance of $5,000 will be made to you 
for the use of the United States steamer Warren. 

I am, respectfully, Xc., J. K. PAULDING. 
Purser, DupLEY WALKER, 

Care Commodore A. J. Dallas, Navy-yard, Pensacola. 


Navy DEPARTMENT, January 5, 1841, 


Sir: The President of the United States, by and 
with the advice and consent of the Senate, having 
eppetated you Navy agent for the port of Pensacola, 
West Florida, for four years, from the 28th Decem- 
ber, 1840, [have the plossare to inelose herewith your 
commission, dated the 5th of January, 1841. 

I am, respectfully, &c., J. K. PAULDING. 
Grorce Jonnston, esq., Navy Agent, Waehington. 





In testimony whereof, I have hereunto subscribed | 
| 








Navy Department, Apri/ 29. +6 


Sir: The President of the United States als 
gppointed you Navyagent for the portof Pensaeo), 


"a 


est Florida, I have the pleasure to inclose herewiy 


your commission. 
I inclose to you also a blank bond, which y, 
will execute with at least two sureties, in the ¢ ~ 
of $30,000, to be approved by the United States Jade 
or district attorney for the district in which y,, 
reside, and return to this Department as soon a 
practicable. a 
I am, respectfully, &c., 
GEORGE FE. BADGER 
Jackson Morton, esq., Navy Agent, Pensacola, 
Navy DepartMenrt, July 16, 184), 
Sir: The President of the United States, yy and 
with the advice and consent of the Senate, havine 
appointed you Navy agent for the port of Pensacolq. 
Florida, from the 29th of April, 1841, I have the pleas” 


| ure to inclose herewith your Gommission. 





I am, respectfully, &e., eee 
GEORGE E. BADGER. 
JACKSON Mortoy, esq., Navy Agent, Pensacola, 


Navy DEPARTMENT, October 2, 184]. 

Sir: Jackson Morton, Esq., Navy agent for Pensa. 
cola, has apprised the Department of his intention 
to proceed immediately to that place to enter on the 
discharge of his duties. ; 

Upon his arrival you will transfer to him all the 
moneys and property belonging to the agency, and 
take his receipt for the same, which will be a sufi. 
cient voucher in the settlement of your accounts jy 
the office of the Fourth Auditor. , 

I am, respectfully, &e., J.D. SIMMS, 

Acting Secretary of the Navy, 
Purser D. WALKER, Acting Navy Agent, Pensacola, 
Navy DrepartMent, February 1, 1838, 

Sir: Your requisition for $10,000 has been received 
and the amount remitted to John N. Todd, purser of 
the Boston station, who has been directed to dis. 
charge the duties of Navy agent until further orders, 

The Department regrets that the reported embar- 
rassment of your private affairs, and the condition of 
the banks in Boston, particularly that in which you 
have kept your public accounts, renders this course 
necessary. 

As the legal term of your appointment will shortly 
expire, the Department feels compelled, under thi 
circumstances of the case, to suggest to you the pro- 

riety of tendering at this time your resignation as 


|| Navy agent. 


I am, very respectfully, your obedient servant, 
. M. DICKERSON, 
D. D. Bropurap, esq., Navy Agent, Boston. 


Navy Department, February 1, 1838. 
Str: I have this day authorized to be remitted to 


| you $10,000 under pay and Sub.— 


This remittance is made to you with a view to your 
assumption of the duties of Navy agent for the port 
of Boston, in addition to your present duty, which 
you will do on receipt of this, and continue in the 
yerformance thereof until further orders from the 

epartment. 

I am, respectfully, your obedient servant, 

M. DICKERSON. 
Joun N. Topp, 


Purser, United States Navy-yard, Boston. 
Boston, February 28, 1838. 

Str: Some time since I received a letter from you 
stating that Purser Todd was charged with the duties 
of Navy agent in my place, and giving the reasons 
of the Department therefor, Without concurring in 
the opinions of the Department, but solely to relieve 
it and the Government from any supposed responsi- 
bility or embarrassment in relation to my position, | 
have the honor to tenderyou my resignation as Navy 
agent for this port, befieving that you as well as all 
others having official business with me can bear tes- 
timony that I have faithfully and satisfactorily per- 
formed all my duties as a public officer. 

I have the honor to be, with great_respect, your 
obedient servant, DANIEL D. BRODHUEAD. 
Hon. M. Dickrrson, 

Secretary of the Navy, Washington, D. C. 


Navy Department, March 3, 1838. 
Str: Irequest that you will pay over to John N. 
Todd, acting Navy agent at Boston, the amount ol 
public fundsremaining in your hands as Navy 2 gent, 
for which his receipt will be to you a suflicien! 
voucher. ‘a 
When [ last saw you you assured me that I should 
hear from you in twenty-four hours. = 
I regret very much being left inthe condition Iam 
as to the Navy agent at Boston. ’ 
Iam, very respectfully, your obedient servant, 
M. DICKERSOD. 
Dantet D. Bropueap, late Navy Agent, Boston. 
Navy Department, March 5, 1595. 
Str: Your letter of the 28th ultimo, resigning your 
office of Navy agent for the port of Boston, has bee? 
received, and your oe is ee vent 
P lent 8 $ 
Iam, very respectfully, your on dio ERSON. 
D. D. BropHeEap, esq., late Navy Agent, Boston. 


299 


Navy Department, March 24, 15°. 


Sr: Leonard Jarvis, Esq., of Boston, bes, pew 
appointed Navy agent for that port in place of D.- 
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ihead, resigned. You will therefore pay over to 
\{r, Jarvis the amountot public money in your hands 
ting Navy agent, and his receipt will be to you 
ner voucher in the settlement of your accounts. 
<» much of your requisition of the 13th instant as 
has been approved will be remitted to the new agent 
with as little delay as practicable. 
[ am, very respectfully, your obedient servant, | 
M. DICKERSON, 
Tounw N. TopD, esq., Acting Navy Agent, Boston. 


Navy DEPARTMENT, March 24, 1838. 
srr: You having_been appointed Navy agent for 
the port of Boston, I have this day authorized to be 
remitted to you $53,614 51, under various heads of ap- 
ropriations, being the amount of the requisitions of 
the acting Navy agent of the 13th instant, so far as 
the same were approved. 
~ The acting Navy agent, Purser John N. Todd, has 
heen instructed to pay over to you the public money 
n his hands as agent. 
Instructions with regard to your duties as Navy 
wont will be transmitted to you by the Fourth Aud- 
stor of the Treasury. 
Lam, very respectfully, your obedient servant, 
M. DICKERSON, 


LEONARD JARVIS, esq., Navy Agent, Boston. 


Navy DepartMEnt, March 24, 1838. 


Str: The President of the United States, by and 
with the advice and consent of the Senate, having 


appointed you Navy agent for four years from the | 


od of March, 1838, I h 
herewith your commission, dated the 24th of March, 


"ee M. DICKERSON. 


Lam, respectfully, yours, 
LEONARD JARVIS, Esq., Navy Agent, Boston. 
Navy DEPARTMENT, June 20, 1864. 


By direction of the President of the United 
States, you are hereby removed from the office of 


SIR: 


have the pleasure to inclose | 


Navy agent at New York, and you will immediately | 


transfer to Paymaster John D. Gibson, paymaster 


United States Navy, all the publie funds and other | 


property in your charge. 
Very respectfully, G [DEON WELLES, 
Secretary of the Navy. 

Isaac Henperson, Esq., Navy Agent, New York. 


Navy DEPARTMENT, June 20, 1864. 
Str: You are hereby relieved from the inspection 
f provisions and clothing at the Brooklyn navy- 
yard, and will at once assume the duties usually ap- 
ertaining to the office of Navy agent atthe city of 
New York. 


Mr. Ilenderson has been instructed to turn over to | 


you the public funds and other property in his pos- 
‘ession, for which you will receipt tohim. You will 
ot permit him to remove from the office any of the 


joks, papers, or vouchers, until the further order of | 


the Department, but you will allow him to place in 
the office an agent (should he desire to do so) to pro- 
ect his interests and see that the books and papers 
necessary to the settlement of his accounts are not 


used in a manner to destroy their value as vouchers, | 
You will be careful to do nothing to affect in any | 


way the liability of Mr. Henderson or his sureties to 
the Government. 

The chief of the Bureau of Provisions and Cloth- 
Ing will explain to you in person the views of the 


Department. 
Very respectfully, GIDEON WELLES, 
Secretary of the Navy. 
Paymaster Jonn D. Grason, 
United States Navy, Brooklyn, New York. 


Navy Department, December 26, 1864. 


: By direction of the President of the United 
States you are hereby removed from the office of the 
Navy agent at Philadelphia, and you will immedi- 
ately transfer to Paymaster A. E. Watson, United 
tates Navy, allthe public funds and other property 


n your charge, 
cry respectfully, GIDEON WELLES, 
Secretary of the Navy. 


Srp 
SIR 


James S. CHAMBERS, Esq., Navy Agent, Philadelphia. | 


Navy DEPARTMENT, December 26, 1864. 

: Mr. James 8S. Chambers, Navy agent, Phila- 
delphia, has been instructed to turn over to you the 
public funds arid other Government property in his 
Possession, for which you will receipt to him, and you 
will at once assume the duties usually appertaining 
M the office of Navy agent. You will not permit 
Mr. Chambers to remove from the office any of the 
books, papers, or vouchers until the further order 
of the Department, but you will allow him to place 
‘n the office an agent (should he desire to do so) to 
protect his interests and see that the books and 
Papers necessary to the settlement of his accounts 
are not used in @ manner to destroy their value as 
vouchers, You will be careful to do nothing to affect 
'n aby way the liability of Mr. Chambers or his sure- 
hes to the Government. ; 

in hould Mr. Chambers reserve a portion of the funds 
eee possession to meet outstanding checks, the 
eistant Treasurer has been requested not to honor 
nem unless indorsed by you as correct, You will 
Hed, lat they have been given for actual Government 


Str: 





Your office will be kept open at least during the 
ordinary banking hours in Philadelphia. 

Very respectfully, GIDEON WELLES, 

Secretary of the Navy. 
Paymaster A. E. Watson, 
United States Navy, Philadelphia. 
Mr. CURTIS. There is one other docu- 
r docu 

ment from the Navy Department which I sup- 
pose is not distinguishable from those that have 
just been admitted. J) urports to bea list of 
all civil officers of that Department appointed 
for four years under the statute of May 15, 1820, 
and removable from office at pleasure, who 
were removed asindicated, their terms of office 
not having expired. Then comes a list giving 
the name of the officer, the date of his original 
appointment, the date of his removal, and by 
whom removed, in a tabular form. 

Mr. JOHNSON. Does it give the date of 
the appointment of his successor? 


_THE CONGRESSIONAL GLOBE. 


Civil Officers Appointed for Four Years under 


JSrom Office at Pleasure’? who were removed 


expired, 
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Mr. CURTIS. No: there is nothing said 
about his successor. It is merely the act of 
removal of the officer. 

|The document was presented to the Man- 
agers and examined by them. ] 

Mr. Manager BUTLER. We only want to 
eall the attention of the Senate to the fact that 
it does not contain a very material thing which 
our schedule contains, to wit: a 
whether the Senate was or was not 

Mr. CURTIS. 
form. 

Mr. Manager BUTLER. 
inated in the place 

The CHIEF JUSTICE. The evidence is 
admitted unless there be some obi ection. 

The document is (with the same attestation 
from the Navy Departmentas the two preceding 
ones) as follows: 


statement 


in session. 


We shall get that in another 


Nor who was nom- 


the Statute of May 15, 1820, and ** Removable 


as indicated, their terms of office 


“ 


; 


not having 


AGENTS, 


original 





Term. By whom re- 





appointment. moved, 
iil seateeatan ice Slain .| 17 October, 1818. 18 March, 1827... The President. 
Amos Binney..... Lal Not known. 6 May, 1826 The President. 
MARE TNR is cietatecictdnie xemsa toate adiiniin ...| 17 May, 1810 3 March, 182.........) The President. 
PRI 50d. cna wanting a amimtda dali 27 March, 1816... 4 March,.1829.......... The President. 
Bg I PI satin ccscicetsabesantbgncuiiiauas 25 June, 1828........... { ycars, l July, 1829 Ihe President. 
Be MIE cide nieuadaeuns a 1 October, 1827. t years... 11 July, 1829 rhe President. 
George Harrison............. ...| 2L November, 1799. - 3 March, 1833.........) The President. 
SOMME BARON ois vcicedcicdsiscsccccdccctceccsicesl Bt I Bee 4 years...: 20 April, 1841........... The President, 
| John Thomas .... alent de eciaek ais: 0 a Gea =| - SL August, 1541 The President. 
R. C. Wetmore ranecban ae. 18 March, 1841.........| 4 years, L July, ISt4 The President, 
I. V. Browne 20 September, 1841...) 4 years...) 1 April, 1845 ... The President. 
S. McClellan . sesesecscese| OL August, 1841........| 4 years..| 8 April, 1845............ The President. 
NO ici ccncidaniatbia’ 8 October, 1848, tyears... 5 June, 149 The President. 
Joseph oe 1D FOG y Bot Oseccccecccs t years... 27 June, 1849... The President, 
i 4. | See 8 July, 1846............! 4 years...) 27 June, 1849............) The President. 
Walker Anderson................. 3 July, 1948.....cccscc t years...) 24 September, 1849...) The President. 
George Layall.....ccccccccccccscecssees 13 March, 1849......... tyears... 1 November, 1850... The President. 
I de 28 June, 1852........0.. t years. 5 April, 1853.. The President. 
William Hindman... 28 June, 1852............. 4 years. > April, 1853...2... The President. 
De Rik SMI. scnsawesdnbdiuddgalemneddoausas cdcdes 10 August, 1850........ 4 years...| 12 April, 1853....... The President. 
Bi CRs: PORTA cicenedeccsiens 28 August, 1850........ ft years... 28 May, 1853 The President. 
I a a re L ADFil, 1600 occcvecses t years... 10 April, IS6L. The President. 
N. F. Ammidown. ; 8 February, 1859%...../ 4 years...) 12 April, 1861 The President. 
Be Gs hs BRAM Gs bubsasiadinadsinsiece 27 February, 1860. ...| 4 years...) 16 April, 1861........... The President. 
ee Pe ee 20 May, 1858............. 4 years... 1S April, 1861 The President. 
William Badger. ............... 20 May, 1858... t years. 1 May, L861 The President. 
William F. Russell....................... 27 June, 1860............! 4 years... 6 May, ‘1861 The President. 
at Roc uvibatatenabieadiinataeia 16 December, 1857....| 4 years... 2 May, 1861 The President. 
i I in cnc cabin tucacieii 19 July, IS861...... t years... 20 June, 1864 rhe President, 
eos, CIRM Es so oxscccceeccnovtsnedcccconnsas 19 July, 1861...... { years... 26 December, 1864...; The President. 


[Mr. Curtis sent a large mass of documents 
to the Managers to be examined. | 

The CHIEF JUSTICE. Will the counsel 
state what he proposes to offer? 

Mr. CURTIS. These are documents from 
the Department of State showing the removal 
of officers not only during the session of the 
Senate but during the recess, and covering all 
cases of vacancy, the purpose of the evidence 
being to show the practice of the Government 
coextensive with the necessity that arises out 
of the different cases—death, resignation, sick- 
ness, absence, removal. It differs from the 
schedule which has been put in by the learned 
Managers, which covered certain heads of 
Departments only, because that applies only 
to removals during the session of the Senate. 
It includes that, but it includes a great deal 
more matter. 

Mr. Manager BUTLER. I have prepared 
for myself the same list. In order that the 
Senate may see exactly what the character is, 
and may judge then how far this may be com- 
petent, I call the attention of the Senate to 
one, the first one that opens—not by any man- 
ner the first in order, but the first one that 


| happens: 
I hereby appoint C. A. Harris to perform the du- | 


tiesof acting Secretary of War during the temporary 

absence of the Secretary for the Department of 

War. ANDREW JACKSON. 
May 27, 1836. 


Now I will turn over tu the next page: 


I hereby authorize and appoint Aaron O. Dayton, 
chief clerk of the Department of State, to discharge 
the duties of Secretary of State during the temporary 
absence of that officer from the seat of Government. 


M. VAN BUREN, 
Mr. Manager BINGHAM. Whatis the date? 


Mr. 
Again: 


Manager BUTLER. 1837. 


June 28, 


I authorize J. L. Martin, chief clerk of the De 
partment of State, to perform the duties of Secretary 
of State during the absence of that officer from the 


seat of Government. MARTIN VAN BUREN. 
That is dated October 16, 1840. 


I appoint John Boyle, chief clerk of the Navy 
Department, acting Seeretary of the Navy, to per- 
form, during the absence of the Secretary of the 
Navy, the duties of Seeretary of the Navy Depart- 
ment. ANDREW JACKSON. 


Wasuineaton Crry, July 5, 1834. 


Again: 


There are but two exceptions in all these 
cases to the form [ have given, in various modes 
of expression. . 

Mr. CURTIS. I suppose it is not a question 
now what is to be the effect of the evidence ; 
but do you object to it? 

Mr. Manager BUTLER. We object to it for 
any purpose. It is handed to me as a mass, 
and I want to state what it is, and then | will 
tell you what I object to; I cannot do so be- 
fore. I have now given youall the forms with 
two single exceptions. ‘The first exception is 
that frequently the language of the letter of ap 
pointment, like the one I have read, has been 
given to cover possible contingencies. For 
instance, Asbury Dickens is appointed to act 
as Secretary of the Treasury, **‘ when the See 
retary shall be absent,’’ looking to the fature, 

| expecting that he would be absent on such a day. 
Then there are three other cases, one a case in 
President Monroe’s time, where he appointed 
'an acting Secretary, reciting the act of 1792. 
| There is one in John Quincy Adams's time, re 
citing the act of 1792. There is one in Gene- 


li ral Jackson’s time, reciting that the appoint- 
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ment was under the act of 1792. These are the 
only three in all this list that recite the act 
which they are made. All the others 
in cases of death or tem- 
from the seat of Government 
exact terms of the law of 


under 
are temporary, are 
porary iil ence 
coming within the 
1792 or 1795. 

I have stated what these cases are. Now, 
the simple question is—Ilam not going to argue 


it will the Senate permita series of acts, done 


under the law, and exactly in conformity with 
the law of 1702 and 1795, reciting, where they 
recited any law, the act of 1792, to be intro- 
duced as evidence upon the trial of a case for 
an act which is in violation of the act of March 
%, 1867, aud in violation of the act of February 
20, 1863. Does it throw any light 
such a practice of the Government 
any light upon the 
question now in hearing? It goes to the coun- 
try, it goes to the Senate, that here are a large 
lot of appotntments, I'rue: but these appoint- 
are in conformity with the law, reciting 
when they recite any law at all, and 
reciting the exact circumstances to 
which the law applies. Now, are these to go 
in for the purpose of justifying what is admit- 
ted in the answer to be a breach of the law, if 
the law is constitutional ? 

Mr. CURTIS. Ido not wish to reply, Mr. 
Chief Justice. I take it for granted that the 
Senate will not settle any question as to the 
merits of this case under the acts of Congress 
when we are putting in evidence, 

The CHIEF JUSTICE. The Chief Justice 
thinks that the evidence is admissible within 
the decisions already made. Of the value 
of it, when admitted, the Senate will judge. 
If any Senator desires the question to be put 
to the Senate the Chief Justice will be happy 
to pnt it. [After a pause.] The evidence is 
admitted. : 

Mr. CURTIS. We do not desire to have 
these documents read. ‘They are very volum- 
inous and will take time, and it is quite unne- 
cessary to read them, we think, or have them 
read, 

The documents thus offered in evidence are 
attested by the Secretary of State in the usual 
form to be copied from the records of his 
Department, and contain the letters of author- 
ity, designation, or appointment in the follow- 
ing cases: 

On the 23d of November, 1819, Christopher 
Vanderventer, chief clerk of the War Depart- 
ment, was authorized by President Monroe, 
under the act of May 8, 1792, to perform the 
duties of Secretary of War during the illness 
of John C. Calhoun, Secretary for that De- 
partment. 

On the 7th of March, 1825, President J. Q. 
Adams appointed Samuel L. Southard, Secre- 
tary of the Navy, to perform the duties of 
Secretary of War, that office having become 
vacant, until the vacancy should be filled. 

On the 26th of January, 1829, President J. 
Q. Adams appointed Samuel L. Southard, 


that is to 
say, is there 
} 


snown by this as throw 


ment 
| ! 
the iaw 


aiways 


SUPPLEMENT TO 
On the 19h of August, 1829, President 
Jackson appointed William Bb. Lewis Acting 
Secretary of War during the absence of the 
Secretary of War. 

On the 7th of November, 1829, President 
Jackson appointed J. G. Randolph to perform 
the duties of Secretary of Waruntilthe return of 
the Secretary, John H. Eaton, he being absent. 

On the 12th of June, 1830, President Jack- 
son authorized Philip G. Randolph to act as 
Secretary of War while John H. Eaton, the 
Secretary, should be absent. 

On the 8th of March, 1831, President Jack- 
son authorized Philip G. Randolph to act as 
Secretary of War during the conlinement of 
the Secretary by sickness. 

On the 19th of March, 1831, President Jack- 
son authorized John Boyle, chief clerk of the 
Navy Department, to act as Secretary of the 
Navy during the necessary absence of Mr. 
Branch, the Secretary, from the duties of the 
Department. 

On the 12th of May, 1851, President Jack- 
son authorized John Boyle to take charge of 
the office of Secretary of the Navy and perform 
its duties until a successor to Mr. John Branch, 
the Secretary, who had notified the President 
that he should leave the city ** this day,’’ could 
be appointed, and arrive and take charge of 
the oflice. 

On the 16th of June, 1851, President Jackson 
authorized John Boyle, chief clerk of the Navy 
Department, to act as Secretary of the Navy 
during the absence from the seat of Govern- 
ment of Levi Woodbury, the Secretary. 

On the 18th of June, 1831, President Jack- 
son authorized Philip G. Randolph, chief 
clerk in the War Otflice, to discharge the duties 
of that office until a successor to Major Katon 
should be appointed. 

On the 2ist of June, 1831, President Jack- 
son appointed Asbury Dickins, chief clerk 
of the Treasury Department, to perform the 
duties required by law of the Secretary of the 
Treasury until the arrival of Mr. McLane, ap- 
pointed successor to Mr. Ingham. 

On the 20th of July, 1831, President Jack- 
son appointed Roger Bb. Taney, 


| General, to take charge of the Department of 


War ‘‘on the 2Ist instant, and execute the 


the absence of the Secretary. 


| Government of the Secretary during the ; 
~ 5 i 


Attorney | 


| duties thereof until the arrival of Governor | 


Secretary of the Navy, under the authority | 


conferred by the act of May 8, 1792, to per- 
form the duties of Secretary of the Treasury 
until a successor should be appointed to Richard 
Rush, Secretary of the Treasury, he being un- 
able to perform his duties by severe illness, or 
until the inability should cease. 

On the 4th of March, 1829, President Jack- 
son appointed James A. Hamilton to take 
charge of the Department of State until Gov- 
ernor Van Buren should arrive in the city. 

On the 24th of April, 1829, President Jack- 
son appointed Asbury Dickins Secretary of 


the Treasury until the return of Mr. Ingham | 


te the city, 


Cass.”’ 
On the 10th of August, 1831, President Jack- 
son authorized John Boyle, chief clerk of the 


Navy Department, to act as Secretary of the | 


Navy in the absence of the Secretary, Levi 
Woodbury, from the seat of Government. 
Ou the 10th of August, 1831, President Jack- 


| son appointed Lianiel Brent, chief clerk of the 


Department of State, to act as Secretary of 
State during the wbsence of the Secretary from 
the seat of Government. 

On the 12th of September, 1831, President 
Jackson authorized Koger B. Taney, Attorney 


tary of War during the absence of the §, 


On the &th of June, 1832, President Jacl 
authorized John Robb, chief clerk of the | 


Department, to perform the duties of 8 


owe 


or 
Aa 


ar 
al 


tary. 

On the 16th of July, 1832, President Jacks 
appointed John Robb, chief clerk of the \ = 
Department, to act as Secretary of War during 


ring 


On the 21st of July, 1833, President Jacl 
appointed Daniel Brent, chief clerk of the [)q. 
partment of State, to exercise the duties ; 
perform the functions of Secretary of s), 
**in the event of the absence from the so: 


ent summer or approaching autumn, and dur 
ing the continuance of such absence,”’ 

On the 23d of July, 1832, President Jackson 

= } » . Ab 

appointed John Boyle to discharge the daties 
ot Secretary of the Navy ‘*in the absence of 
the Secretary at any time between this dato 
and the Ist of October next.’’ 

On the 18th of July, 1833, President Jackso; 
authorized Asbury Dickins, chief clerk of +) 


| Treasury Department, to perform the dut 


| Jackson 


of Secretary of the Treasury in case of ti 
absence from the seat of Government or s 
ness of the Secretary. 

On the 8th of November, 1832, Presid nt 

authorized Asbury Dickins, chief 
clerk of the ‘Treasury Department, during th 
absence of the Secretary of the Treasury, to 
perform the duties of that office. : 

On the 12th of November, 1832, President 
Jackson authorized John Robb, chief clerk 
of the War Department, to act as Secretary 
of War during the absence of the Secretary, 

On the 6th of May, 1833, President Jackson 
appointed Asbury Dickins, chief clerk of ¢ 
Treasury Department, to perform the duties 
of Secretary of the Treasury in the absence 
of that officer from the seat of Government. 

On the 6th of May, 1833, President Jackson 
appointed John Robb acting Secretary of War 
during the absence of the Secretary. 

On the 13th of May, 1833, President Jack- 
son authorized Louis McLane, Secretary of 
the Treasury, to perform the duties and fune 
tions of Secretary of State during the absence 


ALA 


| of Edward Livingston from the seat of Cov- 


General, to act as Secretary of War during the | 


absence from the seat of Government of Gov- 
ernor Cass. 

On the 13th of September, 1831, President 
Jackson appoiuted Louis McLane, Secretary 


| of the Treasury, to take charge of the War De- | 


partment during the absence of Governor Cass, 


| Secretary, and Roger B. Taney, acting Secre- 


tary. 
Onthe 18th of October, 1831, President Jack- 


son authorized Asbury Dickins, chief clerk of 


On the 7th of July, 1829, President Jackson | 


appointed William B. Lewis acting Secretary 
ot War during the absence of the Secretary. 

On the Sth of July, 1829, President Jackson 
appointed Richard H. Bradford to take charge 
ot the Navy Department and perform the 
duties thereof in the absence of the Secretary 
of the Navy. 


the Treasury Department, to perform the duties 
of Secretary of the Treasury during the absence 
of the Secretary. 

On the 18th of October, 1831, President 
Jackson authorized Levi Woodbury, Secretary 
of the Navy, to take charge of the Department 
of War and perform the duties of Secretary of 
War during the absence of the Secretary of 
War. 

On the 17th of March, 1832, President Jack- 


ernment. 

On the 29th of May, 1833, President Jack- 
son authorized Asbury Dickins, chief clerk 
of the Treasury Department, to perform the 
duties of Secretary of the Treasury for and 


| during the absence of that officer from the seat 


of Government. 
On the 5th of June, 1833, President Jackson 
authorized Daniel Brent, chief clerk in the 


Department of State, to act as Secretary of 


State during'the absence of the Secretary trom 


| the seat of Government. 


On the 6th of June, 1838, President Jackson 
appointed John Robb to be acting Secretary 
of War during the absence of the Secretary. 

On the 5th of June, 1833, President Jackson 
appointed John Boyle to be acting Secretar) 
of the Navy ‘* during the absence at any time 
within the present year of the honorable Lev 
W oodbury.’’ 

On the 13th of June, 1833, President Jackso 
appointed Daniel Brent to perform the duties 


of Secretary of State if the Secretary shot 


| ‘* be at any time indisposed or absent from th: 


| Secretary of State be sick or absent from 


seat of Government.’’ : ; 
On the 10th of August, 1833, President Jack- 
son authorized Asbury Dickins, ‘* should the 


a Veal 
| seat of Government before my return to \\ ash 


| son authorized Asbury Dickins, chief clerk of | 


the Treasury Department, to take charge of 
that Department and perform the duties of 
Secretary of the Treasury during the indispo- 
sition of Mr. McLane. 


ington,’’ to perform the duties during such 


sickness or absence. 

On the 28th of September, 1833, President 
Jackson appointed John Robb acting Secre 
tary of War in the absence of the Secretary. — 

On the Mth of November, 1833, Presiden! 
Jackson authorized Asbury Dickins, chief clers 
of the Department of State, to perform | 
duties of Secretary of State during the absence 


'| of the Secretary from the seat of Governmen. 


I 


On the 25th of June, 1834, President Jack 
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thot 
1) men f tl L'ré 5 it | 
3s0r 1 Mi laney, 1 h uld | 
# of July, 1834, Presid Jacksor 
lohn Boyle, chief clerk of the Navy 
it, to be acting Secretary of the 
. luring the absence of the Si eret ary. 
‘0 the 8th of July, T834, President Jackson 
.d Asbury Dickins, chief clerk of the 
) ent of State, to perform the duties of 
~ emrv of State in case of the death, absence 
the seat of Government, or sickness of 
Secretary of State ‘* during my absence. 
On ——, President Jackson authorized 
| | yth to discharge the duties of Secre 
War during the absence of the Secre 
On the —, President Jackson au- 
rod M. Dickerson to discharge the duties 
: tary of War during the absence of the 
Q soe 
Ont sth of May, 1834, President Jackson 
Mahl rh Dickers yn acting Secretary 
War during the absence of the Secretary. 
On the 11th of October, 1834. President 
iwppointed Asbury Dickins, chief clerk 
1) partment of State, to act asSecretary 
State during the absence of that ofticer from 
it of Government. 
On the 19th of January, 1835, President 
son al horized Mahlon Dickerson, Secre 
if the Navy, to perform the duties of 
Q tary of War during the illness of that 
On the 2d of May, 1835, President Jackson 
‘ized Asbury Dickins to perform the 
s of Secretary of Stateduring the absence 
Mr. Forsyth from the seat of Government. 
On the 7th of May, 1835, President Jackson 
1 John Boyle, chief clerk of the Navy 


irtment, to act as Secretary of 
17 the absence of Mr. 
’ Government. 
On the 18th of May, 
nointed Carey 
of War durit 


the Navy 


Dickerson from the 


1835, President Jack- 
Harris to act as See 
ig the absence of the Sec- 


Jackson 
as Secre 


On the 6th of July, 1835, President 
Asbury Dickins to act tary 
ng the absence of Mr. Forsyth. — 
July, 1835, President Jackson 
‘lintock Young to perform the 
luties of Secretary of the Treasury ‘‘at any 
periods of by the present Secretary 
during “ye ensuing aoe fy 
On the 31st of August », President Jack- 
son a aoe Asbury Dickins to act as Sec- 
retary of State during the absence of Mr. 
rom the seat of Government. 
the 28th of 1835, Pr 


absence 


For- 


On 


September, -sident 


<son authorized Asbury Dickins to act as 
Secretary of State during the absence of Mr. 
Forsyth from the seat of Government. 
On the 20th of October, 1835, President 


‘ackson empowered McClintock Young to per- 
form the duties of Secretary of State ‘‘ while 
e pre ent Sec cretary is absent from the city 
f Was ington. . 
On the 23d of October, 1835, C. A. Harris 
was appointed by President Jackson to act as 


Secretary of War during the temporary . 
sen he Secrets ry. 

On — 29, 1836, C. A. Harris was ap- 
I ae by President Jackson to act as Secre- 
ate f War during the temporary absence of 


the Secrets ary. 


On the 27th of May, 1836, President Jackson 
autl iorized C. A. Harris to act as Secretary of 
ve ar + during the temporary absence of the 
SNe 


cretary. 
On ‘the ith of July, 1836, President Jackson 
empowered As sbury Dickins, « *hief clerk of the 
Department of State, to act as Sec cretary of 

tate ‘fin case of the death, absence e from the 
seat of Government, or inability of the Secre- 
tary during my absence from the seat of Gov- 
ernment. 7 


On the 9th of July, 1836, President Jackson 
a 


THE 


pointed John Boyle, chief clerk of the Navy |! 


CONGRES 


Di il ) t, to dis harge the au soT Secr 
f N luring alse M n 

Dickerson, Secretary, from tl of Gov 

0) LSet} a ] Pr Sid lack 

hor 1c. A. H s to s; Secretary of 
War during the tem ry absence of tha 
itheer from the ea i Go ron t 

On the Sth of September, 1836, President 
Jackson authorized C. A. Harris to act as 
; : Se 


during the temporary ab- 


Se e of that officer from the seat of Govern- 
ment. 

On the 5th of October, 1836, President Jack 
yn authorized C. A. Harris to act as Seer 
» mes f \\ ~» cecal » +) t Y cary 9] ) t 
iry of War during the temporary absence of 

iat officer from the seat of Government. 
On the 25th of October, lack 


1836, President. 
son authorized Benjamin F. 

General, to act as Seer 
hav 


be 


ing become 
filled. 

On the 
Bure -n authorized 
cle Tr k of the 


see 


temp 


vacant, 


unti 
28th of June, 1837, Presid 
Aat 
Department of 
duties of Secretary of State during the 
ry absence of that Ouicer 
of Government. 

On the 20th of October, 1837, 
Buren authorized McClintock Young 
charge the duties of Secretary of the l'reasury 


“ 


ora 


‘whenever that officer may be absent from the 
seat of Government.”’ 

On the 
Buren authorized 
the Navy Depart 
of the Navy during the 
retary. 

On the 21st 
Buren authorized 
the Navy Department, 
of the Navy during 
retary. 

On 


27th of October, 1837, Pre 


John 
ment, to 
absence of the 
Van 
f clerk of 
Se cretary 

the Sec- 


1838, President 
Boy! ae chi 
to act as 


the absence of 


July, 


John 


the Ist of July, 1838, President 
Buren authorized McC. Young to act as 
retary of the Treasury during the absence of 
the Secretary, and in case of 

Young, S 


Van 


See- 


absence of Mr. 
perform the dut 

On the 2st 
Buren authorized Aa 


amue 


Presider nt 
ron "Vail: ebied < of 


of July, 


the Department « f State, to discha oe iune- 
tions of Secretary of State ‘‘in the event ol 
the absence of the Secretary from the seat of 


Government. 
On the 6th of Oct 


obe 


v, 1838, President Van 


1 


On the 24th of 
Buren authorized Young to per 
form the duties of ary of the ‘Treasury 
during the absence of the Secretary. 

On the 8th of June, 1839, President Van 
Buren authorized Aaron Vail, chief clerk ofthe 
State Department, to act as Secre of State 
during the absence of the Secretary from the 
seat of Government. 

On the 15th of June, ident Van 
Buren authorized McClintock Young to act 
Secretary ‘‘in the event 
sence of Levi Woodbury between this date 
and the 10th of Oct next.’’ 

Onthe 28th of August, 1840, President 
Buren authorized J. L. Martin, chief 


Buren authorized John Boyle, chief clerk o 

the Navy Department, to act as Secretary of 

the Navy during the absence of the Secretary 
Van 


April, 1839, President 
McClintock 


secret 


tary 


1839, Pre 
of the sickness or ab 
ober 


clerk of 
duties 


> 1 
‘Torm the 


the Department of State, to pert 
of Secretary of State during the absence of 
that officer from the seat of Govern: nent 

On the 16th of October, 1840, ot ide ‘ t t Van 


Buren authorized J. L. Martin, obs f clerk of 
lt 


the Department of State to perform the duties 


of Secretary of State during the absence of 
that o ficer r from the seat of Government. 


On the 3d of March, 1841, President Van 
Buren appointed McCtintock Young, chief 
clerk of the Treasury Department, to perform 
temporarily the duties of Secretary of the 
Treasury until a successor to Mr. Woodbury, 
resigned, should be sworn into office according 
to law. 


SIONAL GLOBE. 





On the 19th of March, 1841, | lent Har 
iJ Sinn 28 
tary he Navy during t i { 
Ss iry from t seat of Governmet 

On the 27th of A , 1841, | ly 
appointed Daniel Fletcher W clerk 
of tl Department { State, to perf 
duties of Se¢ retary of Sta it Le t el ( fr 
that officer from the seat of Government. 

On the 13th of September, 1841, President 
Iyler ‘oma MeClintock ¥ m 
the duties of Secretary of the Trea you a 
successor to Mr Ewing, late me ul ould 
be appoint 1, qua ied, renteruy iis 
charge of the duties of head of the ‘Treas \ 
Department. , 

On the 20th of October, 1841, President 
ryler appointed Williams. Der sto perfor 
the duties of acting Secretary of Sta Lert y 
the absence « Daniel bl her W Ww 
perio! r those duties Irom tl eat ot 
Governmen 

On th of October, 1841, Pre t 
Pyler appoi 1 MeClintock Young: rs 
retary of the Treasury 

On the 14th of December, 1842, President 
Tyler ippornte i MeClintock Your ») perform 
the duties of Secretarv o I irv du 
the absence of Hon. Walter Forward trom th 
city of Washington 

On the th oft e, L842 Pre lent l'y] t 
appointed McClintock Young to} m 
du ot Secretary of t lrea yd 
absence of Llon. Walter Fo | ym the ¢ 
of Washington. 

On the 20th of July, 1842, President Tyler 


appointed McClintock Young to perfor 
duties ot Secret 
sickness of Hon. 

On the Ist of 
Tyler 


iry of the 


Walter Forward. 





> ney Anring 
lreasury turin 


Novembe r, 842, Pres 


appol inted McClintock Young ti peri 
the duties of Secretary of the Trea: iry dat 
the absence of Hon. Walter Forward from t 
city of Washington. 

On the Ist of March, 1843, President Ty] 
appointed McClintock Young to act as Sect 
ta ’ the Tre: isury until a succe rto M 

. should be appointed and enter uy 


his duties. 
1842, 


iar ce of 





On the ith of r June, President Tyler 
ap pointed McC ntock Young to peritorm th 
dutie s of Si tarv of the ‘Treas iry * durir 
the ab cee the Secretary after the Sth in 
stant. 

On the 9th of May, 1845, President Tyler 
appointed Hugh S. Legaré to act as Secretary 
of State until a suecessor to Mr. Wel er, uti 
Secretary of State, should be appoint d, qu 
fied, and enter on the dischars f tl luties 

On the &th of June, 1843, Pri nt ‘Tyl 
appointed William S. Derrick to perform the 


cha 5s 
‘tary of State during 


ré, acting Secretary. 
1843. Presiden 


Jun e, 


a SUuUCCeSSOI 


f 
P. Upshur Secretar 
; 


' 
thea 


appointed Samuel Hun i a 
tary of War during the absence of the See 
tary 

On the 17th of August, 1843, President Ty 
ippointed William S. Derrick acting S« 


tary of State during the absence of A. 


eat of Governmen 


the 28th of August, 1843, Presi 
ly] r John cy. Spencer, Q, +. 
lreasury, ‘‘intending to be absent i 


Government 
stant for two weeks’’) appointed 


cretary of the 


seat of 
McC 


oung to act as S¢ 


> 


on and after the 2 


ym the 
Oth in 
ntoc< 


‘* during such P riod, should the Seer lary 


80 long absent 

On the 29th of February, 
Tyler appointed John Nelson, 
eral, Secretary of State ad interim unti 
cessor to Mr. 

On the 24 of May, 1844, 
appointed McClintock Young to pe 
duties of Secretary of the Treasury unt 


1844, 


\+ 
Att 


Presid 


ident 


orney 


‘Upshur should be appointed. 


Presid 


Gen 


1 


| 4 asa! \ 


rf 
it 











ete i PRRIR g N te clpeh se en 


Pi 


| ith se 


aes 


be Hin r 


I TOR ee BLE A 


b 
z 
H 
3 


x 
i 


i! 


190 


’. Spencer should be appointed 
On the 28th of September, 1844, President 
Ty ley ip] in ed hic hard Kx. Crallé acting See- 
retary of State during the absence of John C. 
Calhoun from the seat of Government. 

On the 2d of April, L845, President Polk 
appointed John Y. Mason, Attorney General, 
to be Secretary of State ad interim during the 
temporary absence of James Buchanan, Sec- 
retary of that Department, from the seat of 
Government. 

On the 4th of August, 1845, President Polk 
appointed John Y. Mason, Attorney General, 
to be acting Secretary of State during the tem- 
porary absence of Mr. Buchanan from the seat 
of Government. 

On the Uist of March, 1846, President Polk 
appointed Nicholas P. Trist to be acting See- 
retary of’ State during the absence of Mr. 
Buchanan from the seat of Government. 

On the 2d of September, 1846, President 
Polk appointed Nicholas P. Trist to be acting 
Secretary of State during the absence of Mr. 

Suchanan from the seat of Government. 

On the 7th of October, 1846, President Polk 
appointed McClintock Young to perform the 
duties of Secretary of the Treasury during the 
absence from the city of Robert J. Walker, 
Secretary of the Treasury. 

On the 4th of March, 1847, President Polk 
appointed Nicholas P. Trist acting Secretary 
of State during the absence of Mr. Buchanan 
from ihe seat of Government. 

On the 8ist of March, 1847, President Polk 
appointed Nicholas P. Trist acting Secretary 
of State during the absence of Mr. Buchanan 
from the seat of Government. 

On the 4th of August, 1847, President Polk 
appointed William S. Derrick to be acting Sec- 
retary of State during the absence of Mr. Bu- 
chanan from the seat of Government. 

On the 22d of June, 1847, President Polk 
appointed John Y. Mason, Secretary of the 
Navy, to be acting Secretary of State during 
the absence of Mr. Buchanan, * to take effect 
the 28th instant.’’ 

On the 2Ist of July, 1847, President Polk 
appointed McClintock Young to perform the 
duties of Secretary of the Treasury during the 
absence from the seat of Government of Rob- 
ertJ. Walker, ‘‘ he intending to be absent after 
the 22d instant.’’ 

On the 15th of October. 1847, 
Polk appointed McClintock Young to perform 
the duties appertaining to the office of Secre- 
tary of the Treasury during the absence of 
Robert J. Walker. 


President | 


On the 9th of December, 1847, President | 


Polk appointed McClintock Young to perform 
the duties appertaining to the oflice of Secre- 
tary of the Treasury during the sickness of 
Robert J. Walker. 

On the 10th of April, 1848, President Polk 
appointed John Appleton, chief clerk of the 
State Department, to be acting Secretary of 
State during the absence of the Secretary from 
the seat of Government. 

On the 26th of May, 1848, President Polk 
appointed Archibald Campbell, chief clerk of 
the War Department, to be acting Secretary of 
War during the temporary absence of the Sec- 
retary from the seat of Government. 

On the 17th of August, 1848, President Polk 
appointed McClintock Young to act as Seecre- 
tary of the Treasury during the temporary 
absence of Secretary Walker from the seat of 
Government. 

On the 2d of September, 1848, President 
Polk appointed Isaac Toucey Attorney Gen- 
eral, to act as Secretary of State during the 
temporary absence of the Secretary. 

On the 2d of September, 1848, President 
Polk appointed John Y. Mason, Secretary of 
the Navy, to act as Secretary of War during 
the temporary absence of the Secretary. 

On the 20th of November, 1848, President 
Polk appointed Isaac Toucey acting Secretary 
of State during the temporary absence of Mr. 
Buchanan from the seat of Government. 


| more appointed Major General Winfield Scott 
| Secretary of War ad interim during the vacancy 


| of State during the temporary absence of Mr. 





| from Washington. 


| interim during the absence of the Secretary. 


| more appointed William L. Hodge, Assistant 


SUPPLEMENT T 


On the 6th of March, 1849, President Taylor 
appointed McClintock Young to act as Secre- 
tary of the Treasury until a suecessor to Mr. 
Walker should be duly appointed. 

On the &th of March, 1849, President Taylor 
appointed Reverdy Johnson, Attorney General, 
to act as Secretary of War during the tempo- 
rary absence of the Secretary from the seat of 
Government. 

On the Ist of October, 1849, President Taylor 
appointed William S. Derrick, chief clerk of 
the Department of State, to act as Secretary of 
State in the absence of the Secretary. 

On the 8th of October, 1849, President Tay- 
lor appointed John D, McPherson acting Sec- 
retary of War during the temporary absence 
of Mr. Crawford ‘‘for the ensuing ten days.’’ | 

On the 20th of June, 1850, President Taylor || 
appointed John McGinnis, chief clerk of the 
Treasury Department, to act as Secretary of the 
Treasury during the absence of the Secretary 





On the 28d of July, 1850, President Fill- 


occasioned by the resignation of George W. 
Crawford. 
On the 4th of October, 1850, President Fill- | 
more appointed William S. Derrick, chief clerk | 
of the State Department, to be acting Secretary 


| 
Webster from the seat of Government. 

On the 23d of December, 1850, President | 
Fillmore appointed William 8. Derrick, chief | 
clerk of the State Department, to be acting 
Secretary of State, during the temporary ab- | 
sence of Mr. Webster from the seat of Govern- | 
ment. 

On the Ist of March, 1851, President Fill- | 
more appointed William L. Hodge to be acting 
Secretary of the Treasury ad interim during 
the illness of the Secretary. 

On the 31st of March, 1851, President Fill- 
more appointed William 8S. Derrick, chief clerk 
of the Department of State, to be acting Secre- 
tary of State during the absence of Mr. Web- 
ster. 

On the 10th of May, 1851, President Fill- 
more appointed William S. Derrick, chief clerk 
of the Department of State, to be acting Secre- | 
tary of State during the absence of Mr. Web- 
ster. 

On the 13th of May, 185i, President Fill- 
more appointed C. M. Conrad, Secretary of 
War, to be acting Secretary of the Navy ad 








On the 16th of June, 1851, President Fill- 


Secretary, to act as Secretary of the Treasury 
during the absence of the Secretary. 

On the 20th of June, 1851, President Fill- 
more appointed William S. Derrick, chief 
clerk of the Department of State, to be acting 
Secretary of State during the temporary ab- 
sence of Mr. Webster. | 

On the 11th of July, 1851, President Fill- 
more appointed Charles M. Conrad, Secretary 
of War, to act as Secretary of the Navy during || 
the temporary absence of Mr. Graham from | 
the seat of Government. | 

On the 14th of July, 1851, President Fill- 
more appointed William S. Derrick, chief || 
clerk of the Department of State to be acting 
Secretary of State during the absence of Mr. | 
Webster. 

On the 4th of August, 1851, President Fill- || 
more appointed W, A. Graham, Secretary of || 





|| the Navy, to be acting Secretary of War dur- 


'| Seeretary of the Treasury during the absence | 


| Fillmore appointed William A. Graham, Sec- | 


| H. Stuart from the city. 


ing the temporary absence of Mr. Conrad. 
On the 4th of August, 1851, President Fill- | 
more appointed William L. Hodge to act as | 


of the Secretary. 

On the 3d of August, 1851, President Fill- 
more appointed W. A. Graham, Secretary of 
the Navy, <o be acting Secretary of the In- 
terior during the absence of Secretary A. H. 


On the 13th of September, 1851, President 








'! “ . - 
retary of the Navy, to actas Secretary of Wa; 


during the absence of that Secretary. 
On the 13th of September, 1851, Presid 


_ : poate nt 
Fillmore appointed William L. Hodge acting 
Secretary of the Treasury during the absence 


of the Secretary. 

On the 22d of September, 1851, President 
Fillmore appointed Major General Wingfield 
Scott acting Secretary of War during the te 
porary absence of the Secretary. 

On the 25th of September, 1851, President 
Fillmore appointed John J. Crittenden, Attor- 
ney General, to perform the duties of Secre. 
tary of State untilthe return to the seat of Goy- 
ernment of Daniel Webster, Secretary of State 

On the 26th of November, 1851, President 
Fillmore appointed William L. Hodge to act as 
Secretary of the Treasury until the return of 
Secretary Corwin. 

On the 20th of February, 1852, President 
Fillmore appointed William S. Derrick, chief 
clerk of the Department of State, acting See. 
retary of State in the absence of Mr. Webster, 

On the 2Ist of February, 1852, President 
Fillmore appointed William L. Hodge to be 


m- 


| acting Secretary of the Treasury in the ab- 


sence of Secretary Corwin. 

Onthe Ist of March, 1852, President Fi)l- 
more appointed William L. Hodge acting See- 
retary of the Treasury in the absence of See- 
retary Corwin. 

On the 19th of March, 1852, President Fi}!- 
more appointed William Hunter acting See- 
retary of State in the absence of Mr. Webster. 

On the 26th of April, 1852, President Fill- 
more appointed William L. Hodge acting See- 
retary of the Treasury during the indisposition 
of Secretary Corwin. 

On the 2d of November, 1850, President 
Fillmore appointed Charles M. Conrad, Secre- 
tary of War, to act as Secretary of the Navy 


| during the absence of that Secretary. 


On the 1st of May, 1852, President Fillmore 
appointed William Hunter to act as Secretary 


| of State in the absence of Mr. Webster. 


On the 19th of May, 1852, President Fill 
more appointed William A. Graham, Secretary 


| of the Navy, to act as Secretary of War in the 


absence of Mr. Conrad. 

On the 24th of May, 1852, President Fill- 
more appointed William L. Hodge to act as 
Secretary of the Treasury in the absence of 
Secretary Corwin. 

On the 10th of June, 1852, President Fill- 
more appointed William L. Hodge to act as 
Secretary of the Treasury in the absence of 
Secretary Corwin. 

On the 6th of July, 1852, President Fillmore 
appointed William Hunter, chief clerk of the 
Department of State, to act as Secretary of 
State in the absence of Mr. Webster. 

On the 19th of August, 1852, President Fill: 


| more appointed John P. Kennedy acting Sec- 
| retary of War during the absence of Secretary 


Conrad. ‘ 

On the 27th of August, 1852, President F'ill- 
more appointed William L. Hodge acting 
Secretary of the Treasury in the absence of 
Secretary Corwin. 7 

On the 2d of September, 1852, President 
Fillmore appointed Charles M. Conrad, Secre- 
tary of War, to be acting Secretary of State 
in the absence of Mr. Webster. - 

On the 4th of October, 1852, President Fill: 
more appointed William L. Hodge to be act- 
ing Secretary of the Treasury, Mr. Secretary 
Corwin being unable by sickness to perform 
the duties of the office. j 

On the 28th of October, 1852, President 
Fillmore appointed William L. Hodge acting 
Secretary of the Treasury in the absence ol 
Mr. Corwin. 

On the 81st of December, 1852, President 
Fillmore appointed William L. Hodge to act 
as Secretary of the Treasury during the sickness 
of Mr. Corwin. 

On the 15th of January, 1853, President 
Fillmore appointed William L. Hodge to act 
as Secretary of the Treasury during the sick- 
ness of Mr. Corwin. 
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On the 3d of March, 1853, President Fill- 
ame spp ointed William L. Hodge to act as 
secretary of the Treasury in the absence of 
Mr. Cor ea b s 

Mr. (TRTIS. I now offer documents from 

. Department of the Postmaster General. 
hey are all in one envelope, (sending some 
vanors in an envelope to the Managers. ) 

The CHLEF JUSTICE. The counsel will 

+e the nature of the documents. 
Mr, CURTIS. They are documents which 
chow the removals of postmasters during the 
pssion of the Senate and ad interim appoint- 
ments to fill the places. I believe they are all 
r hat character, though I am not quite sure. 
Some of them I know are. 
~ Mr. Manager BUTLER. They are exactly of 
the same kind that the Senate has just t admitted. 
“Mr, CURTIS. I should like to have those 

ad. They are short. 

“The CHIEF JUSTICE. The Secretary will | 
-ead the documents. 

| 
| 


lhe Secretary read as anowe: 


[ hereby appoint St. John B. L. Skinner to be act- 
ng First Assistant Postmaster Gener: wal ad interim in 
place of Horatio King, now acting Postmaster Gen- 
eral under the law. JAMES BUCHANAN, 
“WasuiInaton, February 8, 1861. 


| 
Post Orrick DEPARTMENT. 

WasuineTon, D. C., April 7, 1868. | 
I. Alexander W. Randall, Postmaster General of 
the United States of America, certify that the fore- 
ng is a true copy of the original order on file in 

: Department, together with extracts from the || 

records in said case. 1} 
’ Intestimony whereof I have here unto set my hand 
and caused the seal of the Post Office Depart- 

ment to be affixed at the General Post Office | 

in the city of Washington the day andy ear | 

above written. | 


ALEX. W. RANDALL, 


Postmaster General. | 


New ORLEANS Post OFrFicr, 

ORLEANS ParisH, LOUISIANA, June 29, 1860. 
Samuel F. Marks, Postmaster: Let this offic ‘e be 
ed temporarily in the h: ands of a special agent 
‘the De partment, to be appointed by the Postmas- 
r General, in place of camne! F. Marks, removed. 

JAMES BUCHANAN, 

lion. Josern Hout, Postmaster General, 


June 29, 1860. 
Instructions sent to D. P. Blair, special agent, to 
{ possession of the office and remove Deutzel, 


D. | lerk. 


. Blair held the office from 9th July to Sep- 
mber 4, 1860, 


Defaleation of the late Postmaster of New York City. 
Ex, Doe. No. 91, Thirty-Sixth Congress, First Ses- 
sion, House of Representatives.) 

Letter of Postmaster Genera! Holt, transmitting 


THE CON GRES 


| interim, or simply acting. 


| ing the practice of the Government. 


sage of President Buchanan to the Senate in 
respect to the office of Secretary for the De- 
partment of War, and the manner in which he 
had filled that office in place of Mr. Floyd, and 
accompanying that message isa list ofthe names 
of those persons, as shown by the records of the 
Department of State, who had discharged the 
duties of officers of the Cabinet by appoint- 
ment made in the recess, and those confirmed 
by the Senate, as well as those acting ad 
This list is printed 
as an appendix to the message, and was sent 
into the Senate. I wish that message to be 
read. 

Mr. Manager BUTLER. The difficulty that 
I find with this message, Senators, is, that it 
is the message of Mr. Buchanan, and cannot 
be put in evidence any more than the declara- 
tion of anybody else. We should like to have 
Mr. Buchanan brought here under oath, and 
to cross-examine him as to this. There area 
great many questions I should like to ask him 


| about his state of mind at this time: whether 
|| he had that clearness of perception just then 


of his duties which would make his messages 
evidence. But there is a still further objec- 
tion, and that is, that most of the message is 


composed of the statements of Mr. ‘J. S. 
Black’’—Jeremiah S. Black—who refused to 
have anything to do with this case anyhow. 
[Laughter.] And I do not think that the stat 
ments of those gentlemen, however respect- 
able, are to be taken here as evidence. ‘They 
| may be referred to as public documents, per- 
| haps, but I do not think they can be put in as 
| evidence. How do we know how correctly Mr. 
Black made up this list or his clerks? Are you 


going to put in his statements of what was 
done, and put it upon us or yourselves to 


| examine to see whether they are not all illu- 


sory and calculated to mislead? Ido not care 
to argue it any further. 
Mr. JOHNSON. What is it offered for? 
Mr. CURTIS. Ionly wish the Senate to 
understand the purpose with which we offer 


| this, and that will be, as I view it, argument 


enough. We offer it for the purpose of show- 
This is 
an act done by the head of the Government in 
connection with the Senate of the United 
States. We offer to show that act as a part of 
the practice of the Government. 

Mr. Manager BUTLER. The practice of 
the Government! I object, once for all, to 
the pues of this Government being shown 


woot tad ly to resolution of the House of the 5th | by the acts of James Buchanan and Jeremiah 
Order of the President. | S. Black. If you choose to take it, I have no 
Wasutneton, May 10,1360, || Objection, = ee 
New York Post ore, New York county, New || the CHIEF JUSTICE. The Chief Justice 
irk State—Isaac Fowler, Postmaster; $75,000 || 


pone l. 

Let this office be placed temporarilyin the hands 
aspecial agent of the Post Office Department, to 

» appointed by the Postmaster General, in place of 


saac V, Fowler, removed. 
JAMES BUCHANAN, 
Hon. Josepn Hout, Postmasier General. 
. St. GEorGr Orrurt, Special Agent. 
See printed report for further proceedings. 


‘ 





January 21, 1861. 
Milwaukee Post Office, Wisconsin, Milwaukee 
any titehell Steever, postmaster, (failed to pay 
ra ) 
i set this office be placed temporarily inthe hands 
' a special agent of the Post Office Department, to 
€ appointed by the Post Office Department. 
JAMES BUCHANAN, 


January 25, 1861. 
D.M. Bull, special agent, took charge 6th Feb- 


ruary, 1861, and subsequently handed over the same 


to Bryant, special agent, who remained in 
charge up to 31st March, 1861. 


I here -by appoint St. John B. L. Skinner, now act- 

Ps irst Assistant Postmaster General, to be acting 
stmaster General ad interim in place of Hon. 
ntgomery Blair, now temporarily cheand. 


\ ABRAHAM LINCOLN. 
ASHINGTON, September 22, 1862. 


(Each of these documents is attested by Post- 

laster Gener: il Randall according to the form 
‘fore given. 

" CURTIS. I now offer in evidence, 
reading from the published Executive Docu- 
ments of the Senate, volume four, second ses- 
sion, Thirty-Sixth Congress, page one, a mes- 4 


will submit the question to the Senate. Sena- 
tors, you who are of opinion that the evidence 
just offered shall be received will please say 
ay; those of the contrary opinion, no. [Put- 


| ting the question.| The ayes appear to have 
| it—the ayeshaveit. The evidence is admitted. 


Mr. CURTIS. The message is short, and I 
desire it to be read. 
The Secretary read as follows : 

Message from the President of the United States in 
answer to a resolution of the Senate respecting the 
vacancy in the office of Secretary of War. 

To the Senate of the United States: 


In compliance with the resolution of the Senate, 
passed on the 10th instant, requesting me to inform 


| that body, if not incompatible with the public in- 


terest, * whether John B. Floyd, whose appointment 
as Sec rets ury of War was confirmed by the Senate on 
the 6th of March, 1857, still continues to hold said 
office, and if not, when and how said office became 


| vacant; and further to inform the Senate how and 


by whom the duties of said office are now dise harged ; 


| and if an appointme nt of an acting or provision: ul 
| Secretary of War has been made, how, when, and by 


what authority it was so made, and why the fact of 
said appointment has not been communicated to the 
Senate,’’ I have to inform the Senate that John B. 
Floyd, the late Secretary of the War Department, 
resigned that office on the 20th day of December last, 


|} and that:on the Ist day of January instant Joseph 


Holt was authorized by me to perform the duties of 
the said office until a successor should be appointed 
or the vacancy filled. Under this authority the 


| duties of the War Department have been performed 


by Mr. Hoit from the day last mentioned to the 
present time. 

The power to carry on the business of the Govern- 
ment by means of a provisional appointment when 
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& vacancy occurs is expressly given by the act of 
February 13, 1705, which enacts “that in case of va 
cancy in the oflice of Sec ‘retary of State, Secretary f 
the Treasury, oroft he Secretary of the De} artmentof 
W ar, or any ollicer of either of the said Dep artments, 
vhoseap point mentisnot inthe head thereof, whereby 
they cannot perform the dutiesof their said respective 
oflices, it shall be lawful for the President of the 
l nites i States, in case he shall think it necessary, to 
authorize any person or persons, at his discretion, to 
perform the duties of the said respective offices until 
a successor be appointed or such vacaney be filled: 
Provided, That no one vacancy shall be supplied, 
in manner aforesaid, for a longer period than six 
months.”’ 

It is manifest that if the power which this law 
gives had been withheld the public interest would 
trequently sufler very serious detriment. Vacancie 
may occur at any time in the most important ollices 
which cannot be immediately and permane atly tilled 
in a manner satisfactory to the appointing power. It 
was wise to make a provision which weal aeakint 
President to avoid a total suspension of business in 
the interval, and equally wise so to limit the exeeu 
tive dise re tion as to prevent wny seri us abuse of it. 
This is w =f the framers of the act of 1795 did, and 
neither the policy nor the constitutional validity of 
their law co been questioned for sixty-five years. 

The practice of making such appointments, 
whether in a vacation or during the sersion of Con 
gress, has been constantly followed during every Ad 
ministration from the earliest period of the Govern 
ment, and its perfect lawfulness has never, to my 
knowledge, been questioned ordenied. Without going 
back further than the year 1820, and without taking 
into the calculation any but the chief officers of the 
several Departments, it will be found that provisional 
appointments to fill vacancies were made tothenum 
ber of one hundred and seventy-nine, from the com 
mencement of General Ja yn’s administration to 
the close of General Pierce’s. This number would 
probably be greatly increased if 3 all the eases which 





veccurred in the subordinate oflices and bureaus were 
rdded to thecount. Some of cheas m were made while 
the Senate was in session; some which were made in 


vacation were continued in force long after the Senate 
assembled. Sometimes the temporary officer was the 
commissioned head of another Department, some 
times a subordinate in thesame Department. Som 

times the affairs of the Navy Department have been 


directed ad interim by acommodore, and those of the 
War Department by a general. In m ost, if me il, 
of the eases which occurred previous to 1852 it i 





lie ved ths it the c »mpensation provided by law tor the 
officer regularly commissioned was paid tothe person 
who discharged the duties ad interint, To give 7 
Senate a more detailed and satisfactory view of the 


subject L send the accompanying tabular statement 
certified by the Secretary of State, in which the in 
stances are all set forth in which provisional, as well 


as permanent, appointments were madeto the hichest 
executive offices from 1829 nearly tothe present time, 
with their respective dates. 

[t must beallowed that these preeedents, so numer 


ous and so long continued, are entitled to great re 

spect, since we can scarcely suppose that the wise and 
eminent men by whom they were made could have 
been mistaken on a point which was brought to their 
attention so often. Still less can it be supposed that 


any of them willfully violated the law or the Consti 
tution. 


[he lawfulness of the practice rests upon the exi 
gencies of the publie service, which require that the 
movements of the Government shall not be arrested 


by an accidental vacancy in one of the Departments; 
upon an act of Congress expressly and plainly giving 
and regulating the power; and upon long and unin- 


terrupted usage of the Executive, which has never 


been challenged as illegal by Congress. 

This answers the inquiry of the Senate so far as it 
is necessary to show “‘how and by whom the duties 
of said offiee are now discharged.”’” Nor is it neces- 


sary to explain further than I havedone “ how, when, 


and by what authority” the provisionalappointment 
has been made. But the resolution makes the addi 

tional inquiry “‘ why the fact of said appointment has 
not been communicated to the Senate,” 

I take it for granted that the Sen did not mean 
to call for the reasons upon which I acted in per- 
forming an executive duty, nor to demand an account 
of the motives which governed me in an act which 
the law and the Constitution left to my own disere- 
tion. Itis suflicient, therefore, for that part of the 
resolution to say that a provisional or temporary 
appointment like that in question is not required by 
law to be communicated to the Senate, and the at the “re 
is no instance on record where such communication 


ever has been made. 
JAMES BUCHANAN. 

WASHINGTON, January 15, 1861. 

Unitep States or AMERICA, 
Department of State; 
To all to wh ym the ge prere nts shall come, greeting : 

[ certify that the document hereunto annexed con- 
tains a correct list, duly examined and compared 
with the record in this Department, of those persons 
who have been commissioned by the President of 
the United States as heads of Departments, during 
the recess of the Senate, as confirmed by that body, 
as acting ad interim or merely acting, from March 4, 
1829, to December 20, 1860, both inelusive. 

In testimony whereof I, J. 8. Black, Secretary of 
State of the United States, have hereunto subscribed 
my name and caused the seal of the Department of 
State to be affixed. 

Done at the city of Washington, this loth 
day of January, A. D. 1861, and of the inde- 
pendence of the United States of America the 
eighty -fifth. J. 8. BLACK. 
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Rover B. Taney. : seescceeeee SeCretary of Wa PH UOT OT Be TOBE ip ssccksa secvesscssesncat Actit » 
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Phe 
Names. Office. Date of appointment. Character of ad t 
appointment. rea 
a ans se . 7 Vassi 
: : : : es ; The 
ic UN i lad ale le raat Secretary of State.... Fithian eas PORCOUROr TOs Mein iviscdoicicedsdiccsssinsensine Acting. 
W. L. Hodg ge ee La a sevuponoieerentiin |) ENE OE GUN BOING ati ican cirinncdeeestacecnbincenins November 26, 185] a Acting. Cons 
V. 8. Derrick.........00i0+- TE ERA PSs oe : NN WE NO yi os cucneapanccobapanaaeen Sr red ODOR ONG Boe BOO vincis vasiiaveccocvonicesdvaxaxe Acting, it 18 a 
W. e etien Bh aia a iiiatnnbaatiate OG OE CID OWN sacicdcccvsssvccssccveecenrsvoxeeeeees TO DUOEET Bi, COOM ssi sisiss cispvecvesasciececess Acting, the Ur 
ee seseceeeseeeeeee| SOCretary of the Treasury. | ae Acting, ment 1 
Villiam REWORE?....000000. bik cue ieee te aie cece! MOCTOCALY OF BEAES ..ccccccccccicccccccsess March n », 1852 Acting, Cons 
Eo A os. SS eeeerere steccccesecsccsecssesesennee | Secretary of the Treasury......... siete a ied ae eee e April 26, 1852.. | Acting, end, Ju 
C. M. Conrad causa ; eittgsvannamincaaadei BOCWERET OF CHO BUI G conc cicccssccscvnsecaccescccsensssirnsses : oossninar ts ised ba ciasuntdenciniumantiondarnae Acting, judges 
William Hunter.. aa ees OA i lee is PN MIE TRIOS io sos cs conv coubeaisenbemsendien ....| May 1, 1852 Acting, Cons 
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William Hunter.................. ssa cssl ak bcos acca BOOTetAry OF BREE .oicccscisiceseveccccesesesses occasion July 6, iss2 Acting, BS 
gone I 8 sminennaisiccicswaae' | Game EE IU NINN ooo oe ha ncnoesnea ind July 22, 1852 Regular, ric ‘h 
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©. BE, COMP add ccccecccccce siici tel gage ieee Secretary of State...... September 2 SES hskinctaskaateniucsaqundeiwedaass Acting. f this 
a " as cesscseseeeeerseeeeeee| POCretary of the Treasury October 4, eae aes Acting. to the 
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Kdwin I ai at aaa Relaas SN III oii iscccickcckaneete \ckcseansenenosttionicel POON WON TD, MOO ikisevivincstswssdarmeiassese Regular. “wey 
| of the « 
? P F CR SSS ; ee Mr. | 
Mr. CURTIS. I now desire to move for an | umentary evidence as at present advised ; we |) bery, appeared and took the seats assigned them a 
order on the proper officer of the Senate to | may possibly desire hereafter to offer some || respectively. a am 
furnish, so that we may put into the case, a | additional evidence of this character, hut as || The members of the House of Representa of a 
statement of the dates of the beginning and || we now understand it we shall not. ‘tives, as in Committee of the Whole, pre- : mene 
end of each session of the Senate, including, || Mr. JOHNSON. Mr. Chief Justice, I move || ceded by Mr. E. B. Wasagurne, chairman of are inc 
of course, its executive sessions as well as its || that the Senate, sitting as a court of impeach- || that committee, and accompanied by the ee 
legislative, from the origin of the Government || ment, adjourn until to-morrow at twelve Speaker and Clerk, appeared and were con- Ppa 
down to the present time. That will enable us, || o'clock. ducted to the seats provided for them. a 
by comparing those dates with these facts which The motion was agreed to; and the Sen- The CHIEF JUSTICE. The Secretary wil! ‘ bs \ 
a we put into the case, to see what was done || ate sitting for the trial of the impeachment | read the Journal of yesterday's proceedii igs. nan r 
} within and what was done without the session || adjourned. The Secretary proceeded to read the Jour: Ris | 
: of the Senate, = el ' ae ; | nal, but was interrupted by Mr 
! rhe CHIEF JUSTICE. The Chief Justice Tuurspay, April 16, 1868. | Mr. SHERMAN. I move that the reading Me ‘ 
is of opinion that that is an application which The Chief Justice of the United States took || of the Journal be dispensed with. thé doc 
can only be addressed to the Senate in legisla- | the chair. || The CHIEF JUSTICE. If there be no 0% the at 
tive session. If the court desire it he will The usual proclamation having been made | jection the reading of the Journal will be a 
vacate the chair in order that the President | by the Sergeant-at-Arms, || pensed with. There being no objection, it is The 
pro tempore may take it. || The Managers of the impeachment on the || so ordered. 1 to attested 
Mr. CURTIS. I would state, Mr. Chief || part of the House of Representatives and the || Mr. SUMNER. Mr. President, I sen¢ ted form to 


Justice, that we have now concluded our doe- |! counsel for the respondent, except Mr. Stan- |! the Chaira declaration of opinion to be adop 








ate ley 

» Senate as an answer to the constantly 
; ee ; 
questions on the admissibility ot 


hy the 


stimony. a : i 
fhe CHIEF JUSTICE. 1 he Secretary will 
ead the paper submitted by the Senator from 
Vi ssachusetts. ‘i 

rhe Secretary read as follows: 

Considering the character of this proceeding, that 
b is a trial of impeachment before the Senate of 
» United States, and not a proceeding by indict- 
mont in an inferior court; : ; 

* Considering that Senators are, from beginning to 
nd, judges of law as well as fact, and that they are 
vos from whom there is no appeai; 

Considering that the reasons for the exclusion of 

jence on an ordinary trial where the judge re- 
enonds to the law and the jury to the fact are not 
nlicable to such a proceeding; 
Considering that, according to parliamentary usage, 
which isthe guide in all such cases, there is on trials 
f impeachment a certain latitude of inquiry and 
freedom from technicality; 
"And considering, finally, that already in the course 
fthis trial there have been differences of opinion as 
+o the admissibility of evidence; 

Therefore, in order to remove all such differences 
ind to hasten the dispatch of business, it is deemed 
visable that all evidence offered on either side not 
trivial or obviously irrelevant in nature shall be re- 
wiyed without objection, it being understood that 
the same when admitted shall be open to question 
and comparison at the bar in order to determine its 

mmpetency and value, and shall be carefully sifted 
and weighed by Senators in the final judgment. 

Mr. CONNESS. Mr. President, I move to 
ay that paper on the table, and on that motion 
| ask for the yeas and nays. 

The yeas and nays were ordered ; and being 
taken, resulted—yeas 33, nays 11; as follows: 

YEAS—Messrs. Buckalew,Cameron,Cattell,Chand- 
ler, Cole, Conkling, Conness, Corbett, Cragin, Davis, 
Dixon, Doolittle, Drake, Edmunds, Ferry, Fessen- 
ien, Frelinghuysen, Harlan, Howard, Howe, John- 
son, Morgan, Morrill of Maine, Morrill of Vermont, 
erson of New Hampshire, 


i} 





Pomeroy, Ramsey, 





Yates—33, 

NAYS—Messrs. Anthony, Fowler, Grimes. Morton, 
Patterson of Tennessee, Sherman, Sumner, Van Win- 
kle, Vickers, Willey, and Wilson—1l. 

NOT VOTING—Messrs. Bayard, Henderson, Hend- 

cs, MeCreery, Norton, Nye, Ross, Sprague, Trum- 
|, and Wade—10. 


So the proposition was laid upon the table. || 


The CHIEF JUSTICE. Gentlemen of 

nsel for the President, you will please pro- 
eed with the defense. 

Mr. EVARTS. Mr. Chief Justice and Sen- 
itors, 1 am not able to announce the recovery 

Mr. Stanbery, but I think had not the weather 
n so entirely unfavorable he would have 

en able to be out, perhaps, to-day. He is, 
however, convalescent, but, nevertheless, the 
ituation of his health and proper care for his 
complete recovery prevents us from having 


ee 


partment, and contain the letters of authority, 
designation, or appointment in the follo 
Cases : 

On the 11th of July, 1853, President Pierce 
appointed Peter G. Washington to take charge 
ot the Treasury Department ‘‘ during the ex- 
pected absence of the Secretary of the Treasury 
irom the seat of Government.”’ 

On the 11th of July, 1853, President Pierce 
appointed James C. Dobbin to be acting Sec- 
retary of War in the of Jefferson 
Davis. 

On the 29th of July, 1853, President Pierce 
appointed A. Dudley Mann, Assistant Secre- 
tary of State, to be acting Secretary of State 
during the temporary absence of Secretary W. 
L.. Marcy from the seat of Government. 

On the 23d of September, 1853, President 
Pierce appointed Pe ter G. Washington to dis- 
charge the duties of Secretary of the Treasury 
during the absence of Secretary Guthrie from 


wibg 


absence 


| the seat of Government. 


On the 28th of September, 1853, President 
Pierce appointed A. Dudley Mann, Assistant 


Secretary of State, to be acting Secretary of 


State during the temporary absence of Mr. 
Marcy from the seat of Government. 
On the 12th of April, 1854, President Pierce 


| appointed Peter G. Washington to discharge 


the duties of Secretary of the Treasury during 
the temporary absence of Secretary Guthrie 
from Washington. 

On the 21st of August, 1854, President Pierce 
appointed William Hunter to perform the duties 


| of Secretary of State during the absence of Mr. 
Marcy from the seat of Government. 


much opportunity of consultation with him |! 


luring the intervals of the sessions of this court. 
We shall desire to-day to proceed with such 
vidence as we think properly we can produce 
n his absence, and may occupy the session of 


the court with that evidence during the usual || 


hours of its sitting. 


prot 


We shall not desire to 
ract, however, the examinations with any 
such object or view, and if before the close of 
the ordinary period of the session we should 
come to that portion of the testimony in which 
we regard Mr. Stanbery’s presence as indis- 
pensable we shall submit that to the discretion 
if the court. 

Mr. CURTIS. Mr. Chief Justice, I desire 
‘o offer in evidence two documents received 
‘ais morning from the Department of State of 
a character, I believe, entirely similar to some 


| ¢ i . rhihal Ye »] he 
iry, Stewart, Thayer, Tipton, Williams, and || appoint d Archibald ( ampbell to be 


On the 29th of August, 1854, President Pierce 
acting 
Secretary of War during the absence of the 
Secretary from the seat of Government. 

On the 5th of October, 1854, President Pierce 
appointed Peter G. Washington to discharge 
the duties of Secretary of the Treasury during 
the absence of Secretary Guthrie from Wash- 
ington. 

On the 30th of October, 1854, President 
Pierce appointed Archibald Campbell, chief 
clerk of the War Department, to be acting 
Secretary of War during the temporary absence 


| of the Secretary. 


On the 3d of May, 1855, President Pierce 
appointed Peter G. Washington to discharge 
the duties of Secretary of the Treasury during 


| the absence of Secretary Guthrie from Wash- 


ington. 


THE CONGRESSIONAL GLOBE. 


On the 26th of May, 1855, President Pierce 


appointed Colonel Samuel Cooper, United 


|| States Army, acting Secretary of War, during 


the temporary absence of the Secretary from the 


| seat of Government. 


On the 21st of July, 1855, President Pierce 
appointed William Hunter, Assistant Secretary 
of State, to perform the duties of Secretary of 
State, Mr. Marcy being absent from the seat 


| of Government. 


On the 6th of August, 1855, President Pierce 


| appointed Peter G. Washington to discharge 


it those which were received yesterday. They || 


are in continuation chronologically of what was 
putin yesterday, and merely complete the series. 
Mr. Manager BUTLER. Underthe decision 
of yesterday we do not object. We understand 
‘them to be the samething. You do not desire | 
‘tem read, I suppose. 

. CURTIS. No, I do not desire them 
read, 

Mr. JOHNSON. 
_Mr. CURTIS. 


the 


State what they are. 
They are a continuation of 
documents put in yesterday, so as to bring 
evidence of the practice down to a more 
re cent period. 

Pi 1e documents thus offered in evidence are 
sete by the Secretary of State in the usual || 
orm to be copied from the records of his De- |! 


1 
th 
the 





the duties of Secretary of the Treasury during 
the absence of Secretary Guthrie from Wash- 
ington. 

On the 9th of October, 1856, President 
Pierce appointed A. Campbell, acting Secre- 
tary of War, during the temporary absence of 
the Secretary. 

On the 19th of January, 1857, President 
Pierce appointed Archibald Campbell, acting 
Secretary of War, during the temporary ab- 
sence of the Secretary. 

On the 3d of March, 1857, President Pierce 
appointed Colonel Samuel Cooper, Adjutant 
General of the Army, to be acting Secretary 
of War. 

On the 23d of April, 1857, President Bu- 
chanan appointed Philip Clayton to discharge 
the duties of Secretary of the Treasury during 
the absence from Washington of Secretary 
Cobb. 

On the Ist of June, 1857, President Bu- 
chanan appointed John Appleton to be acting 
Secretary of State during the absence of Sec- 
retary Cass from the seat of Government. 


il 


| the duties of Secretary of the 
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h June, 1858, President Buchanan 
hilip Clayton to perform the duties 
etary of the Treasury during the absence 
retary Cobb from Washington. 

On the 13th of duly, President Bu- 
chanan appointed Philip Clayton to discharge 


~ 
> 
A 


appointed 


1858, 


l'reasury during 
on of Secretary 


+} 
tne 


absence from 
Cobb. 

On the 20th of August, I858, President Bu- 
chanan appointed John Appleton, Assistant 
Secretary of State, to discharge the duties of 
Secretary of State during the absence of Sec- 
retary Cass from Washington. 

On the 26th of April 1859, President Bu- 
chanan appointed Philip Clayton to act as 
Secretary of the l'reasury during the tempo 
rary absence of the Secretary of the Treasury. 

On the 5th of July, 1859, President Bu- 
chanan appointed William K. Drinkard to be 
acting Secretary of War during the absence 
of the Secretary from his office. 

On the 26th July, 1859, President Buchanan 
appointed Philip Clayton to act as Secretary 
of the Treasury during the temporary absence 
of Secretary Cobb from Washington, ‘from 
and after the lst of August.”’ 

On the 30th of August, 1859, President Bu 
chanan appointed Philip Clayton to act as See- 
retary of the Treasury during the absence of 
Secretary Cobb from Washington. 

On the 30th August, President Bu- 
chanan appointed Philip Clayton to act as See 
retary of the Treasury during the absence from 
Washington of Secretary Cobb. 

On the 30th May, 1860, President Buchanan 
appointed Philip Clayton to act as Secretary of 
the Treasury during the absence from Wash- 
ington of Secretary Cobb. - 

On the 26th June, 1860, President Buchanan 
appointed William H. Treseott to discharge 
the duties of State during the 
absence of the Secretary of State from Wash- 
ington. 

On the 27th July, 1860, President Buchanan 
appointed Philip Clayton to discharge the 
duties of Secretary of the Treasury during the 
absence of Secretary Cobb from Washington. 

On the 6th October, 1860, President Bu- 
chanan appointed Philip Clayton to discharge 
the duties of Secretary of the Treasury during 
the absence of Secretary Cobb from Washing- 
ton. 

On the 22d of October, 1860, President Bu- 
chanan appointed Philip Clayton to discharge 
the duties of Secretary of the Treasury dur- 
ing the absence of Secretary Cobb from Wash- 
ington. 

On the 26th of November, 1860, President 
Buchanan appointed Philip Clayton to dis- 
charge the duties of Secretary of the Treasury 
during the sickness of Secretary Cobb. 

On the 13th of December, 1860, President 
Buchanan appointed William Hunter, chief 
clerk of the Department of State, to act as 
Secretary of State until an appointee should be 
regularly commissioned. 

On the 10th of December, 1860, President 
Buchanan, by virtue of the act of Congress 
approved February 13, 1795, authorized Isaac 
Toucey, Secretary of the Navy, to perform the 
duties of Secretary of the Treasury, ‘‘ now 
vacant by the resignation of Howell Cobb,”’ 
until a successor should be appointed and the 
vacancy filled. 

On the 2d of August, 1861, President Lin- 
coln appointed Thomas A. Scott to act as Sec- 
retary of War during the temporary absence 
of Secretary Cameron from the seat of Gov- 
ernment. 

On the &th of August, 1861, President Lin- 
coln appointed George Harrington to discharge 
the duties of Secretary of the Treasury during 
the tem orary absence from Washington of 
Salmon P. Chase. 

On the 27th of August, 1861, President Lin 
coln appointed Frederick W. Seward, Assistant 
Secretary of State, to be acting Secretary of 
State during the temporary absence from the 


Washingt 


P8549, 


Secretary of 


| seat of Government of William H. Seward. 


On the 3d of September, 1861, President 
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Lincoln appointed George Harrington to act 


as Secretary « f the Trea ry during the absence 
of S. P. Chase from Washington. 

On the 26th of September, 1861, President 
Lincoln appointed William L. Hodge to be 
acting Secretary of the Treasury during the 
absence of the Secretary, ‘‘commencing from 
the 27th instant.”’ 

On the 2d of November, 1861, President 
Lincoln appointed George Harrington to dis- 
charge the duties of Secretary of the Treasury 
during the absence of Salmon P. Chase from 
Washington. 

On the 4th of November, 1861, President 
Lincoln appointed Frederick W. Seward, Assist- 
ant Secretary of State, to be acting Secretary 
of State during the temporary absence of Wil 
liam H. Seward from the seat of Government. 

On the 13th of November, 1861, President 
Lincoln appointed George Harrington to dis- 
charge the duties of Secretary of the Treasury 
during the absence of S. P. Chase from Wash- 
ington. 

On the 
Lincoln appointed George Harrington to dis- 
charge the duties of Secretary of the Treasury 
during the absence of S. P. Chase from Wash- 
ington. 

On the 4th of January, 1862, President Lin- 
coln, ‘* pursuant to the act of Congress in such 
case made and provided,’’ the Secretary of 
State being absent from the seat of Govern- 
ment, appointed Frederick W. Seward, Assist- 
ant Secretary, to be Secretary of State. 

On the 28th of January, 1862, the Secretary 
of State being absent from the seat of Govern- 


ment, President Lincoln, ‘‘ pursuant to the 


authority in such case provided,’’ authorized | 


Assistant Secretary I°. W. Seward to act as 
Secretary of State. 

On the 6th of February, 1862, the Secretary 
of State being absent from the seat of Govern- 
ment, President Lincoln, ‘‘ pursuant to the 
authority in such case provided,’’ authorized 
Assistant Secretary T°, W. Seward to act as 
Secretary of State. 

On the 9th of April, 1862, the Secretary of 
State being absent from the seat of Govern- 
ment, President Lincoln, ‘‘ pursuant to the 
authority in such case provided,’’ authorized 
Assistant Secretary I’. W. Seward to act as 
Secretary of State. 

On the ilth of April, 1862, President Lin- 
coln appointed George Harrington to discharge 
the duties of Secretary of the Treasury during 
the absence of Salmon P. Chase from Wash- 
ington, 

On the 5th of May, 1862, President Lincoln 
appointed George Harrington to discharge the 
duties of Secretary of the Treasury during the 
absence of Salmon P. Chase from Washington. 

On the 14th of May, 1862, the Secretary of 
State being absent from the seat of Govern- 
ment, President Lincoln authorized William 
Hunter, chief clerk of the Department of State, 
to perform the duties of Secretary until his 
return. 

On the 19th of May, 1862, President Lincoln 
appointed George Harrington to discharge the 
duties of Secretary of the Treasury during the 
absence of Salmon P. Chase from Washington. 

On the Lith of June, 1862, President Lincoln 
authorized Frederick W. Seward, Assistant 
Secretary of State, to discharge the duties of 
Secretary of State, the Secretary of State 
being absent from the seat of Government. 

On the 30th of June, 1862, President Lincoln 
authorized Frederick W. Seward, Assistant 
Secretary of State, to discharge the duties of 
Secretary of State, the Secretary of State 
being absent from the seat of Government. 

On the 27th of August, 1862, President Lin- 
coln authorized Frederick W. Seward, Assistant 
Secretary of State, to discharge the duties of 
Secretary of State, the Secretary of State 
being absent from the seat of Government. 

Gn the 8th of January, 1863, President Lin- 
coln appointed George Harrington to discharge 
the duties of Secretary of the Treasury during 
the absence of the Secretary, Salmon P. Chase. 

On the 18th of March, 1863, President Lin- 


Ikth of December, 1861, President | 


SUPPLEMENT TO — 


coln appointed George Harrington to discharge 
the duties of Secretary of the Treasury during 
the absence of the Secretary, Salmon P. Chase. 
On the 18th of April, 1863, President Lin- 
coln appointed George Harrington to discharge | 
the duties of Secretary of the Treasury during 
the absence of the Secretary, Salmon P. Chase. 
On the 27th of April, 1863, President Lin- 


pointed William Hunter, chief clerk of the 
Department of State, to perform the duties of | 
Secretary of State until the return of the Sec- | 
retary. 

On the 21st of May, 1863, President Lincoln | 
appointed George Harrington to perform the 
duties of Secretary of the Treasury during the 
absence of the Secretary, Salmon P. Chase. 

On the 25th of May, 1863, President Lincoln, 
the Secretary of State being absent, authorized 
Frederick W. Seward, Assistant Secretary, to 
discharge the duties of Secretary of State. 

On the 27th of July, 1863, President Lincoln 


| appointed George Harrington to act as Secre- 


tary of the Treasury during the absence of the | 
| Secretary, Salmon P. Chase. | 
On the 15th of August, 1863, President Lin- | 


coln, the Secretary of State being absent, 
authorized I’rederick W. Seward, Assistant 
Secretary, to act as Secretary of State. 

On the 10th of October. 1863, President Lin- 
coln appointed Lucius E. Chittenden to dis- 
charge the duties of Secretary of the Treasury 
during the absence of Salmon P. Chase, See- 
retary. 

On the 2d of November, 1863, President 
Lincoln, the Secretary of State being absent, 
authorized I*rederick W. Seward, Assistant 
Secretary, to act as Secretary of State. 


On the 23d of December, 1863, President 
Lincoln, the Secretary of State being absent, 
authorized Frederick W. Seward, Assistant 


Secretary, to act as Secretary of State. 

On the 11th of April, 1864, President Lin- 
coln, the Secretary of State being absent, 
authorized Frederick W. Seward, Assistant 
Secretary, to act as Secretary of State. 

On the 14th of April, 1864, President Lin- 
coln appointed George Harrington to dis- 
charge the duties of Secretary of the Treasury 
during the absence of the Secretary, Salmon P. 


| Chase. 


| coln appointed George 


On the 27th of April, 1864, President Lin- 
Harrington to dis- 
charge the duties of Secretary of the Treasury 
during the absence of Secretary Salmon P. 
Chase. 

On the 7th of June, 1864, President Lineoln 


| appointed George Harrington to discharge the 
| duties of Secretary of the Treasury during the 


absence of Secretary Salmon P. Chase. 
On the 30th of June, 1864, President Lin- 
coln authorized George Harrington, Assistant 


Secretary of the Treasury, to perform all and | 
singular the duties of Secretary of the Treasury | 


untila successor to Mr. Chase, resigned, should 
be commissioned, or until further order. 

On the 11th of July, 1864, President Lincoln 
appointed George Harrington to discharge 
the duties of Secretary of the Treasury during 
the absence of William P. Fessenden, Secre- 
tary. 

On the 30th of July, 1864, President Lin- 
coln appointed George Harrington to dis- 
charge the duties of Secretary of the Treasury 
during the absence of Secretary Fessenden. 

On the 29th of August, 1864, President Lin- 
coln authorized Frederick W. Seward, Assist- 
ant Secretary of State, to discharge the duties 


of Secretary of State during the absence of | 


the Secretary, W. H. Seward. 

On the 26th of September, 1864, President 
Lincoln authorized Frederick W. Seward, 
Assistant Secretary of State, to discharge the 
duties of Secretary of State during the absence 
of the Secretary, W. H. Seward. 

On the 17th of October, 1864, President Lin- 
coln appointed George Harrington to act as 
Secretary of the Treasury during the absence 
of Secretary Fessenden. 

On the 4th of November, 1864, President 
Lincoln authorized William Hunter, chief clerk 











| 





| 





of the Department of State, to act as Secretary 
of State until the return of the Seeretary, };; 
being absent. ‘ 
On the 4th of January, 1865, President Lip. 
coln authorized Frederick W. Seward, Agsicr. 
ant Secretary of State, to act as Secretary of 
State *‘ during the present temporary absences 


18 


| of William H. Seward.”’ 
coln, the Secretary of State being absent, ap- || 


On the Ist of February, 1865, President Lip. 
coln authorized Frederick W. Seward, Agsic:. 
ant Secretary of State, to discharge the duties 
of Secretary of State during the absence of 
William H. Seward. , 

On the 4th of March, 1865, President Lineoly 
authorized George Harrington, Assistant Sec. 
retary of the Treasury, to perform the duties 
of Secretary of the Treasury until a successor 
to Mr. Fessenden should be commissioned ayd 
qualitied or until further order. 

On the 10th of April, 1865, President Lineoly 
authorized I’rederick W. Seward, Assistant Sec. 
retary of State, to discharge the duties of Seere.- 
tary of State during the illness of William H. 
Seward. 

On the 15th of April, 1865, President John. 
son appointed William Hunter to perform the 
duties of Secretary of State until otherwise 
ordered, Secretary Seward being sick. 

On the 26th of July, 1865, President John- 


| son appointed William Hunter to be acting 


Secretary of State in the absence of William 
H. Seward. 

On the 15th of August, 1865, President John- 
son authorized William Hunter to discharge the 
duties of Secretary of State in consequence of 
the absence of the Secretary from the seat of 


| Government. 


On the 29th of September, 1865, President 


| Johnson appointed William E. Chandler, Assist- 


ant Secretary of the Treasury, to perform the 
duties of Secretary of the Treasury during the 
absence of Secretary McCulloch. 

On the 4th of October, 1865, President Jolhn- 
son authorized William Hunter, chief clerk of 
the Department of State, to discharge the duties 
of Secretary of State until the return of t 
Secretary, he being absent. 

On the 6th of November, 1865, President 
Johnson appointed William kK. Chandler to dis: 
charge the duties of Secretary of the ‘Treasury 
during the absence of Secretary McCulloch. 

On the 20th of December, 1865, President 


| Johnson appointed William KE. Chandler to dis- 


charge the duties of Secretary of the Treasury 
during the absence of Secretary McCulloch. 
On the 20th of December, 1865, President 
Johnson appointed William E. Chandler to dis- 
charge the duties of Secretary of the Treasury 


| during the absence of Secretary McCulloch. 


On the 30th of December, 1865, President 
Johnson authorized William Hunter to dis- 
charge the duties of Secretary of State, the 
Secretary being absent. 

On the 15th of May, 1866, President John- 
son authorized F’, W. Seward, Assistant Secre- 
tary of State, to discharge the duties of Secre- 
tary of State, the Secretary being absent. 

On the 4th of August, 1866, President Joln- 
son appointed William E. Chandler to dis: 
charge the duties of Secretary of the Treas: 
ury during the temporary absence of Secretary 
McCulloch. 

On the 10th of August, 1866, President 
Johnson authorized Henry Stanbery, Attorney 
General, to discharge the duties of Secretary 
of State during the absence of that Secretary. 

On the 18th of September, 1866, President 
Johnson authorized Frederick W. Seware, 
Assistant Secretary of State, to discharge the 
duties of Secretary of State during the illness 
of William H. Seward. 

On the 5th of October, 1866, President Jobu- 
son authorized Frederick W. Seward, Assist 
ant Secretary of State, to discharge the duties 
of Secretary of State during the illness o! 
William H. Seward. Pa 

On the 29th of October, 1866, Presiden 
Johnson authorized William Hunter, Seco" 


Assistant Secretary of State, to discharge the 


duties of Secretary of State during the ab 
sence of William H. Seward. 
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Mr. CURTIS rose. 

Mr. Manager BUTLER. We desire that 
that may be put in writing, Mr. Chief Justice. 

The CHIBF JUSTICE. The offer to prove 
will be put in writing if any Senator requires it. 

Mr. EDMUNDS. I ask that the offer to 
prove may be put in writing, that we may all 
understand precisely what the question is. 

The CHIEF JUSTICE. The counsel will 
please put what they propose to prove in 
writing. 

The offer was reduced to writing and sent to 
the desk. 

The CHIEF JUSTICE. 
read the proposition. 

The Secretary read as follows: 


The Secretary will 


We offer to prove that Mr. Cox was employed pro- | 


fessionally by the President, in the presence of Gen- 
eral Thomas, to take such legal proceedings in the 
case that had been commenced against General 
Thomas as would be effectual to raise judicially the 
question of Mr. Stanton’s legal right to continue to 
hold the office of Secretary for the Department of 


Var against the authority of the President, and also | 


in reference to obtaining a writ of quo warranto for 
the same purpose; and we shall expect to follow up 
this proof by evidence of what was done by the wit- 
ness in pursuance of the above employment. 

Mr. EDMUNDS. Mr. President, I should 
like to ask an oral question, if there be no 
objection. 

The CHIEF JUSTICK. If there be no 
objection the Senator from Vermont will ask 
his question. 

Mr. EDMUNDS. I wish to ask at what 
date this interview is alleged to have taken 
lace ? 

Mr. CURTIS. The 22d of February. 

Mr. Manager BUTLER. 
liable to two objections, if not more, but two 
sufficient, Mr. President and Senators. The 
first is that after the act done, and after the 
matter was in course of impeachment, was in 
proceeding before the House, and after Mr. 
Stanton had, to protect himself, made an afli- 
davit that he expected to be turned out of his 
otlice by force, the President sent, as is pro- 
posed to be proved, for Mr. Cox, the witness, 
and gave him certain directions. It is alleged 
that those directions were that he should pre- 
pare a quo warranto. IL had supposed that 
such a quo warranto was to be filed by the 
Attorney General, if at all, but that that pro- 


This testimony is | 


SUPPLEMENT TO 


his counsel the case was dismissed. Therefore 
we object, in the first place, that this declaration 
of the President to his lawyer after the fact and 
after he was in process of being impeached for 
that fact, shall not be put in evidence in view of 
the circumstances. We object, then, that what 
was done in court shall not be proved except by 
the record, which I believe there is no lawyer 
in the Senate, and no layman either, will ever 
believe for a moment can be allowed. Then 


we object further on this matter that this whole | 
proceeding was between other parties in the | 


court. ‘There is no evidence from the record, 
so far as it has been putin here, (and the whole 
record is put in,) that the President went into 
that court and asked to have that case carried 
on, that he showed his hand, or that he made 
himself apparent. He does not appear upon 
the record. Hedoes not appear as employing 
counsel. It looks as though it was the case 
of General Thomas, and the court dealt with 
it as the case of General Thomas. 

If the President had gone and asked that 
the case might be decided as a great constitu- 


tional question, non constat but that the court | 


would have decided it; but they did not do so. 


All that appears on the record is that this gen- | 


tleman or some other appeared as counsel for 
General Thomas; and the question was one 
whether General Thomas should be held under 


bonds or whether, under the circumstances, he | 


was likely to appear and answer further when 


cess had substantially gone out of use, and an | 
information in the nature of a writ of quo war- | 


ranto would have been the proper proceeding, 
and that information must be exhibited by the 
Attorney General. 

Now, then, let us see just here how the case 
stands. The President had told General Sher- 


man that the reason why he did not apply to | 


lawyers, and why he took Army officers into 


this trouble, was that it wasimpossible to make | 
|| be able to produce that proof, 


up acase. One of the Senators asked him to 
repeat that answer, and he repeated it. The 
President said to him, *‘I am told by the law- 
yers that it is impossible to make up a case.”’ 
After he had been told that, and after he had 
been convinced of that, he still went on to 
make the removal, and he undertakes to show to 


you here that he made the removal to make up | 


a case which he himself declared was imposst- 
ble to be made up. It is apparent that no case 
would by possibility have got into court except 
for the declarations and the threats of this offi- 
cer Thomas to turn by force Stanton out of 
the War Office. That having been done, he 
sends for a very proper counsel, as I have no 


doubt the Senate will be quite convinced be- || 


fore we get through. He sends for avery proper 
counsel for Mr. Thomas, and having got him 
there he undertakes then to make up a case for 
the Senate, before which he was to be brought 
by impeachment. Now they say they expect 
to prove that the President wanted a case made 
up to go to the courts, and that in pursuance 
of that Mr. Cox so acted. 

Mr. Cox cannot be allowed to testify to that 
for another reason. They themselves have put 
in the record (which imports absolute verity and 
cannot be contradicted by parol or other evi- 








the grand jury sat, it being then found that 
there was no danger from his personal action 
by violence. 

Mr. EVARTS. Mr. Chief Justice and Sen- 
ators, I will first notice some of the suggestions 
made by the learned and honorable Manager 
that seem to us not to have any particular bear- 
ing upon the question of evidence now submit- 
ted to you, but which may be noticed. 


He says that the Attorney General alone can | 


institute a guo warranto. The Attorney Gen- 
eral has by law no official function in any court 


except the Supreme Court of the United States, | 
and a quo warranto proceeding would need to | 
be commenced in the court of the District. A | 
quo warranto proceeding, as has heretofore | 


been contended on the part of the Managers, 


| and in regard to which no dispute has arisen, 


can only be made, it is supposed by them, on 
the part of the Government, and not on the 
part of the oflicer who has been detruded from 
office. That is one thing; but the question 
whether that action of the Government can be 
taken in any court only by the Attorney Gen- 
eral is quite a different matter, and it might 
appear that if this adhesion of the Attorney 
General, or his approval that the proceeding 
should be taken by the professional advisers 
employed to that end, was necessary, we should 


Now, it is said that after the President told 
General Sherman that it was impossible to 
make up a case it is now impossible for us to 
show that he did attempt to make up a case. 
This is, I suppose, a new application of the 
doctrine of estoppel. It is impossible for us 
to see any other appropriateness in it. But 


| the fact is simply this: that when, in advance 
|| of the official action of the President to or | 
towards the removal of Mr. Stanton, and when | 


| 


General Sherman was asked to receive from 








the Chief Executive the authority to discharge | 


'| the duties of this office ad interim, and when 
| ’ 


General Sherman was revolving in his own | 


mind his duty as a citizen and as a friend and 
servant of the Government and sought to in- 


quire why this matter which the President | 
desired to test and to have his presence in the | 


controversy to enable him to test it could not 
be tested by the lawyers alone, without bring- 


ing in a deposit of the ad interim authority 1 | 


any officer, the President replied that it was 


impossible to make up a case except by such | 


executive action as should lay the basis for 


judicial interference and determination. Then, | 


in advance, the President did not anticipate 


|| the necessity of being driven to this judicial 


dence) that General Thomas was dismissed upon | 


ae because, in the alternative of 


the motion of his counsel. Upon the motion of |! General Sherman’s accepting this trust thus | 





'| choose to call it, was presented, so that he 








reposed in him, the President expected 4) 
retirement of Mr. Stanton, and thus by 
acquiescence no need would arise for firt),. 
controversy in courtorelsewhere. That js +), 
condition of the proof as it now stands befor 
the Senate, or as we upon it shall contend th», 
it now stands in the judgment of the Senate ;. 
regard to what occurred between the Presid. 
and General Sherman. ps 
We have already seen in proof that Gener 
Thomas received from the President on jj... 
21st of February this designation to take chars 
of the office from Mr. Stanton if he retires 


| and his report to the President in the fr. 


instance of what was regarded as an equi\ 

lent to an acquiescence by Mr. Stanton in th, 
demand of the office and its surrender to ¢) 
charge of General Thomas. It has then ow 
shown in evidence that General Thomas wa. 
arrested on the morning of the 22d, and th»: 
before he went into court he communieato. 
that fact to the President and received the Pros. 


| ident’sresponse that that was as they wished ; 


should be, to have the matter in court. 

Now, we propose to show that on the after 
in court, (and which the President had gai 
was according to his desire, always supposing 
that there was not aretirement which rendere 
further controversy and trouble unnecessary ty 
the parties and the country,) the President did 
take it up as his controversy between the Con. 
stitution and the law, to be determined by the 
highest judicial tribunal of the country by the 
most rapid method that the law and competent 
advisers as to the law should permit. And we 
are met by the novelty of objection that when 
the matter to be proved is not the state of the 
record between the United States and Genera! 
Thomas in that criminal complaint, but the 
state of facts as regards the action and pur 
pose of the President of the United States in 
attempting to produce before the tribunals o/ 
the country for solemn judicial determination 
the matter in controversy, as the record of th: 
criminal charge made and dismissed does not 
contain the name and action of the President 
of the United States, in this behalf we cannot 
show what did occur and what was the action 
of the President. 

The learned Manager says it does not aj 
pear by the record that the President mad 
this his‘controversy and attempted these ob- 
jects and pursued this purpose. Certainly it 
does not; and if any lawyer can see how and 
why and in what possible method of applica: 
tion in the record of a prosecution of General 
Thomas by the United States for an infraction 
criminally of the civil tenure-of-office bill the 
action of the President should appear we 
might, perhaps, be precluded by some of thes 
suggestions and arguments; but still the mat 
ter would be wholly aside from the real poin! 
of inquiry here. 

Now, Mr. Chief Justice and Senators, 
are not to be judged by the measure of the 
proof that we are able to offer through this 
witness, as regards the effect and value of the 
entire evidence bearing upon this point as 
shall be drawn from this witness and from 
other witnesses and from other forms of tes! 
mony. We stand here definitely, and so as no! 


' to be misunderstood on this proposition, that 


when the alternative, not expected by the 
President, of the resistance of Mr, Stanton" 
this form of resignation or retirement “ 
manded or removal claimed, whatever te 
obliged to find resources in the law, which ; 
had contemplated as a thing greatly to be ¢e 
sired but impossible without the antecedent 
roceedings upon whicha proper footing cour 
be gained in the courts, he then did, with = 
promptness and such decision and such ¢ - 
and unequivocal purpose as will be indicate’ 
in the evidence, assume immediately that = 
vice and that duty ; and it will appear that t ’ 
opportunity thus presented to him for 4 mor 


rapid determination than a quo warranto or a0 


information in the nature of a quo wearrants 
would permit being seized, it was prevented” 
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the action of Mr. Stanton, the prosecutor, and 
of the court upon the movements of the prose- 
cation to get the case out of court as frivo- 
lous and unimportant in its proceeding against 
General Thomas, and becoming formidable and 
offensive when it gave an opportunity for the 
President of the United States by habeas corpus 
to get a prompt decision of the Supreme Court 
of the United States; and then to show that, 
this opportunity being thus evaded, the Presi- 
dent proceeded as he might With instructions 
that the only other recourse of judicial determ- 
ination by an information in the nature of 
quo warranto was resorted to. 

Mr. Manager BUTLER. Mr. President, I 
am very glad for an opportunity afforded me 
bythe remarks of the learned counsel for the 
President to deal a moment with the doctrine 
of estoppel. I premise that an argument has 
been founded to the prejudice of my cause by 
a use of remarks which | made, to which I want 
to call the attention of the Senate, as bearing 
upon what is the doctrine of estoppel which is | 
put forward here now by the counsel who has 
justsat down. Iwillnotbelong. I pray you, 
Senators, to remember that I have never re- 
ferred to this argument, although it has been a 
sort of vade mecum with the counsel of the 
defense ever since it was delivered. When I 
was discussing the obloquy thrown upon Mr. 
Stanton about his deserting his office I said 
these words: | 


“To desert it now, therefore, would be to imitate 
the treachery of his accidental Chief. But whatever 
may be the construction of the ‘ tenure-of-civil-oflice 
act’ by others, or as regards others, Andrew Johnson, 
the respondent, is concluded upon it. 

“He permitted Mr. Stanton to exercise the duties 
of his office in spite of it, if that office were affected 
by it. He suspended him underits provision; he re- 
ported that suspension to the Senate with his reasons 
therefor in accordance with its provisions; and the 
Senate, acting under it, declined to concur with him, 
whereby Mr. Stanton was reinstated. In the well- 
known language of the law, is not the respondent 
estopped by his solemn official acts from denying the 
legality and constitutional propriety of Mr. Stanton’s 


9” 


position ? 


That is all I said. I never said, nor intended 
to say, nor do the words honestly bear out 
any man in assuming that I said that the Pres- 
ident was estopped from trying his case before 
the Senate of the United States and showing 
the unconstitutionality of the law, as was ar- 
gued in the opening and as has been more 
than once referred to since. I said that, as 
between him and Mr. Stanton, Mr. Stanton’s 
position was such that he was estopped from 
denying the legal propriety of that position or 
the constitutional propriety of it ; and there- 
upon it was argued that I claimed on behalf of 
the Managers of the House of Representatives 
that the President was estopped from trying 
his case or denying the constitutionality of the 
law here; and we have had a learned argu- 
ment, starting from Coke and brought down- 
ward, to show that the doctrine of estoppel 
did not apply to the law. Who ever thought | 
itdid? I think there is only one point where 
the doctrine of estoppel should apply, Sen- 
ators, in this case, and that is that counsel 
should be estopped from misrepresenting the 
argument of their opponents oa then making 
an argument to the prejudice of them. That 
isan application of the doctrine of estoppel 
that I want carried out through this trial. 

I have not said that the President was 
estopped from showing that he attempted to 
ut this man forward as his counsel by his dec- 
aration to General Thomas. I have only said 
that the fact that he spoke to Sherman and 
said to him, ‘‘It is impossible to make up a | 
case,’’ shows that he should not be allowed, | 
atter the fact, to attempt, if possible, to get | 
up a defense by calling this counsel in. 
_ It is asked what lawyer could suppose that |) 
it would appear of record that the President | 
of the United States was engaged in this con- 
troversy? Fair dealing, honesty of purpose, 
uprightness of action, frankness of official po- || 
‘ition, would have made it apparent. The 
President of the United States, if he employed | 
counsel for Mr. Thomas in this case, should |; 





| from any source? 


ried on this impeachment. 


should have there said, ‘‘ Mr. Chief Justice, 
we are here appearing at the instance of the 
President of the United States for the purpose 
of trying a great constitutional question which 
he has endeavored to raise here, and for that 
purpose we want to get a decision of the Su- 
preme Court of the United States.’’ If then 
the chief justice of this District had refused to 
hear that case, there might be some ground 
for the harsh word ‘‘ evasion’’ which the coun- 
sel has applied to him, for he says the question 
was evaded. By whom? It must have been 
by the chief justice of this District, for he alone 
made the decision. He says that Mr. Stanton 
had this case so conducted as to evade this 
decision. The record of the court shows that 
this man Thomas was discharged on the mo- 
tion of his counsel. If they had not moved 
that he be discharged I venture to say he 
would not have been discharged; certainly 
there is no evidence that he would have been, 
and it is not to be supposed that he would have 
been. Now they have put in the fact that he 
was discharged at the motion of his own coun- 
sel, and they come back to us and tell us— 
what? That they want to show through Mr. 
Cox that the chief justice evaded this point, 
for nobody else made that decision. If you 
allow Mr. Cox to come in and say what the 
President told him, if you can put in his dec- 
larations made to Mr. Cox, then I suppose we 
shall next have his declarations made to Mr. 
Merrick and Mr. Aiken, and all that class of 
counsel whom the President brings about him; 
and having got them in, we shall have to bring 
before you the chief justice to give his account 
of the matter, and we shall have to get up a 
side-bar issue here to try whether the proceed- 
ings in the supreme court of this District were 
regular or otherwise. It is—I will not say de- 
signedly—but artistically contrived for the pur- 
pose of leading us away from the issue. We 
are to go to some other issue and some other 
point, and I never have heard in any court 
such a proposition. 


| A single word, now, about this matter of guo 
warranto. 


A reasonable degree of frankness 
on this question, I think, as it is a very plain 
one to lawyers, would not harm anybody. I 
undertake to say that every lawyer knows that 
an information in the nature of a quo warranto 
cannot be prosecuted, except inthe name of the 


Attorney General, for any public office ; andif | 
| any case can be found and shown in this coun- 


try where it has been prosecuted differently | 
will beg my friend’s pardon, and that is a thing 
I should not like to do upon this question. 

Do they say that this quo warranto, whether 


| by Cox or by Stanbery, has ever been presented 


to any court? No; not atall. Has anybody 
ever heard of that writ of guo warranto until it 
becomes a necessity for this defense? Ay, 


|| and until I put it into that opening speech, 


which has taught my friends so much, if I may 
take their continual referenee to it? Up to 
that time had we ever heard of a quo warranto 
Has it ever been said here 
until since that time? Never, never. I will 
not object to any writ of quo warranto, or in- 
formation in the nature of a que warranto, filed 
in any court from a justiee of the peace up to 
the Supreme Court of the United States, if they 
will show it was filed before the 2lst day of 
February, or prepared, or that it has been filed 
since, until this man was impeached. But | 
want that to come from the record and not from 


| the memory of Mr. Cox. 


You may say, Senators, that I am taking 
too much time upon this matter ; but it is really 


aiding you, because if you open this sort of | 


declaration from the President he can keep 
the trial going from now until next July, ay, 
and from next July until the following March, 
precisely as his defenders in the House of Rep- 
resentatives threatened they would if we car- 
‘** Forewarned, 
forearmed,’’ Senators. His defenders in the 
ing this matter—it has gone into history—said, 
‘* You may impeach him, but if you do we will 
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life will be ended before you can get through 
the forms of impeachment; we will protract 
it till next March.’’ That was the threat, and 
then, in pursuance of that threat, although your 
summons required him to file his answer on 
the day of appearance, as every other summons 
did, he came into this Senate and asked for 
forty days. He got ten. He then first asked 
for delay, so that forty-three days have been 
expended since he ought to have filed his an- 


| swer by the order, and thirty-three since he 


actually filed it, and of those but six on the 
part of the Managers have been expended in 
the trial, and but a part of six have been ex- 
pended on the trial by the counsel for the 
defense; and the rest, twenty-odd working 
days, with the whole country pausing while 
this is going on, with murders going on through 
the southern country in every State unrebuked, 
twenty odd days have been used up in lenity 
to him and his counsel, and now we are asked 
to go into entirely a side-bar issue. It is neither 
relevant, in my judgment, nor competent under 
any legal rule, aud if it were hereit could have 
no effect. 


Mr. FERRY. 


Mr. President, I desire to 


i, a question to the counsel for the President. 


send it to the Chair. 


The CHIEF JUSTICE. 


The Seeretary will 


| read the question proposed by the Senator from 


Connecticut. 

The Secretary read it, as follows: 

Do the counsel for the President propose to contra- 
dict or vary the statement of the docket entries pro- 
duced by them to the effect that General Thomas 
was discharged by Chief Justice Cartter on the mo- 
tion of the defendant's counsel ? 

Mr. CURTIS. Mr. Chief Justice, I will re- 
spond to the question of the Senator that the 
counsel do not expect or desire to contradict 
anything which appears on the docket entries. 


| The evidence which we offer of the employ 


ment by the President of this professional 
gentleman for the purposes indicated is en- 


| tirely consistent with everything that appears 


on the docket. ‘This is evidence, not of dee 
larations, as the Senators must perceive, but 
of acts, because it is well settled, as all law 


| yers know, that there may be verbal acts as 


well as other bodily acts, and a verbal act is 
as much capable of proof as a physical act of 
a different quality or character. Now, an em- 
ployment for a particular purpose of an agent, 
whether professional or otherwise, is an act, 
and may always be proved valeat quantum by 
the only evidence of which it is susceptible, 


| namely, what was said by the party in order to 


create that employment, and that is what we 
desire to prove on this occasion. 

The dismissal of General Thomas, which has 
been referred to, and which appears on the 
docket, was entirely subsequent to all these 
proceedings, and we shall show that that motion 
was made and that dismissal took place after 
it had become certain in the mind of Mr. Cox 
and his associate counsel that it was of no use 
further to follow or endeavor to follow these 
proceedings. 

As to the argument, or rather the remarks, 
which have been addressed by the honorable 
Manager to the Senate, | have nothing to say. 
It does not seem to me, however pertinent 
they may be, that they require any reply. 

Mr. Manager WILSON. Mr. President, | 
beg the indulgence of the Senate for a moment, 


| and | must ask the members of this body to 
| pass upon what we regard to be the real qués- 


tion involved in the objection which has been 


| interposed to the testimony now offered by 


the counsel from the respondent. 

On the 21st day of February, 1868, the Presi 
dent of the United States issued an order re- 
moving Edwin M. Stanton from the office of 
the Secretary for the Department of War. On 


| that same day he issued a letter of authority to 


Lorenzo Thomas directing him to take charge 


| of the Department of War and to discharge the 
| duties of the office of Secretary of War ad in- 
House of Representatives when we were argu- || 


ave sent his counsel into court, and they || make you take all the forms, and his official |! 


terim. The articles, based upon a violation 
of the tenure-of-office act, are founded upon 
these two acts of the President on the 21st day 
of February. The counsel for the respouden! 
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now propose to break the force of those acts 


and that violation of the law by showing that 
on the 22d day of February, after the fact, the 
President employed an attorney to raise in the 
courts the question of the constitutionality of 
the tenure-of-office act. 

Now, I submit to this honorable body that no 
act, no declaration of the President made after 
the fact can be introduced for the purpose of 
explaining the intent with which he acted, And 
upon this question of intent let me direct your 
minds to this consideration: the issuing of the 
orders referred to constitute the body of the 
crime with which the President stands charged. 
Did he purposely and willfally issue an order 
to remove the Secretary of War? Did he pur- 
posely and willfully issue an order appointing 
Lorenzo Thomas Secretary of War ad interim? 
If he did thus issue the orders the law raises 
the presumption of guilty intent, and no xet 
done by the President after these orders were 
issued can be introduced for the purpose of 
The orders themselves 
were in violation of the terms of the tenure- 
of-ottice act. Being in violation of that act, 
they constitute an offense under and by virtue 
of its provisions, and the offense thus being 
established must stand upon the intent which 
controlled the action of the President at the 
time that he issued the orders. If, after this 


rebutting that intent. 


subject was introduced into the House of Rep- | 


resentatives, the President became alarmed at 
the state of affairs, and concluded that it was 
best to attempt by some means to secure a 
decision of the court upon the question of the 
constitutionality or unconstitutionality of the 
tenure-ol-oltice act, it cannot avail him in this 
We are inquiring as to the intent which 
controlled and directed the action of the Presi 
dent at the time the act was done; and if we 
succeed in establishing that intent, either by 
proof or by presumption of law, no subsequent 
act can interfere with it or remove from him 
the responsibility which the law places upon 
him beeause of the act done. 

Mr. EVARTS. Mr. Chief Justice and Sen- 
ators, we have here the oft-repeated argument 
that the crime against the act of Congress was 


case, 


complete by the papers drawn and delivered | 


by the President: that the law presumes that 
those papers were made with the intent that 
appears on their face, which, it is alleged, is a 
violation of that act; and as that would be 
enough in an indictment against the President 
of the United States to affect him with a pun- 
ishment, in the discretion of the judge, of six 
cents fine, so by peremptory necessity it be- 
comes in this court a complete and perfect 
crime under the Constitution, which must re- 
quire his removal from office, and that any- 
thing beyond the intent that the papers should 
accomplish what they tend to accomplish is not 
the subject of inquiry here. 
subject of imputation in the articles; it is the 


subject of the imputation in the arguments; it | 


is the subject, and the only subject, that gives 
gravity to this trial, that there was a purpose 


of injury to the public interest and to the pub- | 


lic safety in this proceeding. 


Now, we seek to put this prosecution in its |) 


proper place on this point, and to show that 
our intent was no violence, no interruption of 


the public service, no seizure of the military | 


appropriations, nothing but the purpose by 
this movement either to procure Mr. Stanton’s 
retirement, as was desired, or to have the 
necessary footing for judicial proceedings. If 
this evidence is excluded, then, when you come 
to the summing up of this cause, you must 
take the crime of the dimensions and of the 
completeness that is here avowed, and | shall 
be entitled before this court and before this 
country to treat this accusation as if the article 
had read that he issued that order for Mr. 
Stanton’s retirement, and that direction to 
General Thomas to take charge ad interim, 
with the intent and purpose of raising a case 
for the decision of the Supreme Court of the 
United States between the Constitution and 
the act of Congress; and if such an article had 


been produced by the House of Representatives || 


Well, it is the | 


SUPPLEMENT TO 
and submitted to the Senate it would have 
been a laughing stock of the whole country. 

The gentlemen shall not make their argu- 
ments and escape from them at the same 
breath. I offer this evidence to prove that the 
whole purpose and intent of the President of 
the United States in his action in reference to 
the occupancy of the office of Secretary of 
War had this extent and no more; te obtain a 
peaceable delivery of that trust from one hold- 
ing it at pleasure tothe Chief Executive, or, in 
the absence of that peaceable retirement, to 


( 


have a case for the decision of the Supreme | 
Court of the United States; andif the evidence | 
is excluded you must treat every one of these || 


articles as if the intent were limited to an open 
averment in the articles themselves that the 


intent of the President was such as I propose | 


to prove it. 


Mr. Manager BUTLER. I desire, Mr. Chief || 


Justice, simply to read an authority to settle 
the question as to a quo warranto. I read 
from 5 Wheaton’s Reports, page 201, the case 
of Wallace vs. Anderson: 


‘Error to the Cireuit Court of Ohio. 

“This was an information for a quo warranto, 
brought to try the title of the defendant to the office 
of principal surveyor of the Virginia inilitary bounty 
lands north of the river Ohio, and between the rivers 
Scioto and Little Miami. The defendant had been 
appointed to the office by the State of Virginia, and 
continued to exercise its duties until the year 1818, 
during all which time his official acts were recog- 
nized by the United States. In that year he was re- 
moved by the Governor and council of Virginia, and 
the plaintiff appointed in his place. The writ was 
brought, by consent of parties, to try the title to the 
office, waiving all questions of form and of jurisdic- 
tion.”’ ” a a . oh Bo * ES 

**Mr. Chief Justice Marshall delivered the opin- 
ion of the court, that a writ of quo warranto could 
not be maintained except at the instance of the Gov- 
ernment; and as this writ was issued by a private 
individual, without the authority of the Govern- 


ment, it could not be sustained, whatever might be | 


the right of the prosecutor or of the person claiming 
to exercise the office in question. The information 
must therefore be dismissed. 

* Judgment reversed.”’ 


Mr. CURTIS. 
Justice, in reference to that authority, that it 


I wish to remark, Mr. Chief | 





is undoubtedly the law in this District and, so | 
far as I know, in all the States, and certainly | 


is the law in England, that there can be no writ 
of quo warranto, or information in the nature 


of such a writ, except in behalf of the publie. | 


But what officer is to represent the public, in 


whose name the information is to be filed, of | 


course depends upon the particular statutes 
applicable to the case. ‘These statutes, as 
lawyers know, differ in the different States. 
Under the laws of the United States all proceed- 


‘ings in behalf of the United States, in the cir- 


cuit and district courts, are taken by the district 
attorneys in their own names; all proceedings 
in behalf of the United States in the Supreme 
Court are taken by the Attorney General in 
his name. In all cases of these public pro- 
ceedings they are in the name and in behalf 
of the United States. What particular officer 
shall represent the United States depends on 
the court where the proceeding is had. 
in reference to Mr. Cox, we expect to show 


an application by Mr. Cox to the district | 


attorney to obtain his signature to the proper 
information and the obtaining of that signature. 
The CHIEF JUSTICE. Senators, the coun- 


sel for the President offer to prove that the | 


witness, Mr. Cox, was employed profession- 
ally by the President in the presence of Gen- 
eral Thomas to take such legal proceedings in 
the case that had been commenced against 
General Thomas as would be effectual to raise 
judicially the question of Mr. Stanton’s legal 
right to continue to hold the office of Secre- 
tary for the Department of War against the 
authority of the President, and also in refer- 
ence to obtaining a writ of quo warranto for 
the same purpose, and they state that they ex- 
pect to follow up this proof by evidence of 
what was done by the witness in pursuance of 
the above employment. The first article of 
impeachment, which may, perhaps, for this 
purpose, be taken as a sample of the rest re- 
lating to the same subject, after charging that 
‘*‘ Andrew Johnson, President of the 


Now, | 





| 


nited | 





States,’’ in violation of the Constitution 
laws, issued the order which has beey 
frequently read for the removal of Mr. Sta, 
proceeds : 


“Which order was unlawfully issued with intent 


then and there to violate the act entitled ‘An 
regulating the tenure of certain civil offices,’ ’ 


and 


80 


ton, 


. act 
&e, 
The article charges, first, that the act was 
done unlawfully, and then it charges that ;, 
was done with intent to accomplish a cerigi, 
result. That intent the President denies, ayq 
it is to establish that denial by proof that tho 
Chief Justice understands this evidence noy 
to be offered. It is evidence of an attempt to 
employ counsel by the President in the pres. 
ence of General Thomas. It is the evidence 
so far of a fact; and it may be evidence also 
of declarations connected with that fact. This 
fact and these declarations, which the Chief 
Justice understands to be in the nature of frets. 
he thinks are admissible in evidence.  Yjje 
Senate has already, upon a former occasion, de. 


ain 


| cided by asolemn vote that evidence of the decla- 


rations by the President to General ‘Thomas 


and by General Thomas to the Presideny. 
| after this order was sent to Mr. Stanton, were 








admissible in evidence. It has also admitted 
evidence of the same effect, on the 224d, of. 
fered by the honorable Managers. It seems 
to me that the evidence now offered comes 
within the principle of those decisions ; and, 
as the Chief Justice has already liad occasion 
to say, he thinks that the principle of those 
decisions is right, and that they are decisions 
which are proper to be made by the Senate sitting 
in its high capacity as a court of impeachment, 
and composed, as it is, of lawyers and gentle- 
men thoroughly acquainted with the business 
transactions of life and entirely competent to 
judge of the weight of any evidence which 
may be submitted. He therefore holds the 
evidence to be admissible, but will submit the 
question to the Senate, if desired. 

Mr. DRAKE. I ask a vote upon the ques- 
tion, sir, by yeas and nays. 

The yeas and nays were ordered ; and being 
taken, resulted—yeas 20, nays 21; as follows: 

YEAS—Messrs. Anthony, Bayard, Buckalew, Cor- 


bett, Davis, Dixon, Doolittle, Fessenden, Fowler, Fre- 
linghuysen, Grimes, Hendricks, Howe, Johnson, Me- 


| Creery, Morrill of Maine, Morton, Norton, Patterson 


of New Hampshire, Patterson of Tennessee, Ross, 
Saulsbury, Sherman, Sprague, Sumner, ‘rumbull, 
Van Winkle, Vickers, and Willey—29. 

NAYS—Messrs. Cameron, Cattell, Chandler, Conk- 
ling, Cragin, Drake, Edmunds, Ferry, Harlan, How- 
ard, Morgan, Morrill of Vermont, Nye, Pomervy, 
Ramsey, Stewart, Thayer, Tipton, Williams, Wilson, 
and Yates—21. 

NOT VOTLNG—Messrs. Cole, Conness, Henderson, 
and Wade—4. 


So the Senate decided the evidence offered by 
the counsel for the President to be admissible. 
Mr. CURTIS, (to the witness.) Will you 
now answer what occurred between the lresi- 


| dent, General Thomas, and yourself on that 


occasion ? 

Answer. In referring to the appointment o! 
General Thomas as Secretary of War ad in- 
terim the President stated that Mr. Stanton 


| had refused to surrender possession of the 


Department to General Thomas, and that he 
desired the necessary legal proceedings to be 1n- 
stituted without delay to test General Thomas s 
right to the office and to put him in possession. 
I inquired if the Attorney General was to act! 
the matter, And whether I should consult with 
him. He stated that the Attorney General had 
been very much occupied in the Supreme Cour! 
and had not had time to look into the author 
ties, but that he would be glad if I would con- 
fer with him. I promised to do so, and stated 
that I would examine the subject immediately, 
and soon after took leave. 

Question. When you left did you leave the 
President and General Thomas there ? 

Answer. | did. 

Question. About what time in the day was 
it that you left? 

Answer. 1 do not suppose I was there more 
than twenty minutes. I left home about n° 
o'clock, I think, in a carriage. I was admitte 
immediately. ' ; “4 

Question. State now anything which you di 
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" {r. Manager BUTLER. Does the presiding 
rule that anything that Mr. Cox did 
rd tends to show the President’s in- 
CHIEF JUSTICE. The Chief Justice 

ders it within the principle of the ruling 
ie Senate. 
lhe WITNESS. After reflecting upol ithe sub- 
t. sup] senna the it the President's desire was 
, have the questions in controve rsy—— 
Mr. Manager BUTLER. I take it the wit- 
s's suppositions are not to go in, are they, 
‘Ir. President ? 


‘The CHIEF JUSTICE, 


Siate what was done? 
Mr. CURTIS. In view of 


(to the witness. 


which he was 
\ir. Manager BUTLER. I never heard of 
ny man’s supposition being put in before. 

fhe Wirness. JI came to the conclusion 
Mr. Manager BUTLER. Now, your “ con- 
Bic oa ’’ The witness is asked what did he 
io, not what his conclusions were. 

Mr. CURTIS. That is an act for a lawyer, 
p pretty important act for a lawyer, to come to 
conclusion. 

Mr. Manager BUTLER. 
not be. 

[he Wirness. Iam stating what course I 
jetermined to pursue. 

Mr. Manager BUTLER. What the witness 

| is the only thing inquired about, and I wish 
jim kept to that. 

Mr. CURTIS. One thing was that he came 

a conclusion. I want to know what that was. 

Mr. Manager BUTLER. I object to the 

uclusion, and should like to have the ruling 

the presiding officer upon that. 

fhe Witness. On Monday 

Mr. Manager BUTLER. 
that settled. 

(he CHIEF JUSTICE. The Chief Justice 
has no doubt that the witness may state his con- 

sions; but he will put the question to the 
Senate if desired. [After a pause, to the wit- 
ness.] Goon. 

lhe Wirness. The proceeding by quowar- 
‘canto being a very tedious one, which could 

be brought to a conclusion within even a 
year, and General Thomas having been arrested 

a violation of the tenure-of-oflice act, I 
ught the best mode of proceeding was in 
— st instance—— 

Manager BUTLER. I object 

8 ae Stop somewhere. 

lhe CHIEF JUSTICE, (to 
State your conclusions. 

lhe Wirness. I determined then to proceed 


a f 


It may or may 





I wis 


sh to have 


now to 


the witness. ) 


7 the first instance in the case of General 
homas. I had a brief interview with the 
Attorney General on Monday morning. 
By Mr. Curtis: 


en To proceed how? 


swer. To proceed before the examining 
judge in that ease (as [ was about to explain) 
ii the case was in proper condition for it, by 
applying to the Supreme Court of the U nited 
States for a writ of habeas corpus, so that the 
ipreme Court, upon the return of the writ, 
¢ oa examine and see whether 
_ Mr. Manager BUTLER. 
‘tat are now being given, Mr. President. They 
are thoughts and conclusions and reasonings 
ot this party, what he would do if something 
e happened. I object. 

The CHIEF JU STC EK. The Chief Justice 
‘ipposes that the counsel employed by the 
resident may state what course he pursued, 
and why he pursued it. 

Mr. Manager BUTLER. You think he can 
put in his own determinations and —— 


"The CHIE - JUSTICE. 


at matter, 

Mr. Seen BU TLER. I would like the 
gment of the Senate upon that. 

“The CHIEF JUSTICE. The counsel will 


“ase put the question they address to the wit- 





These are not acts 


In reference to || 


| ators, 


ment of the Senate; if not, the witness will 
rroceed. 
Mr. THAYER. I ask—— 


Mr. HOWARD. I ask that 
may be reduced to writing, s¢ 
derstand it. 

‘he CHIEF JUSTICE. The counsel will 

1 ) writing. 


the question 
» that we may un- 


uestion tlé 
propounded 


for the respondent was read, as 


1e@ queshon 


th eS ¢€ yunsel 
follows: 


| 
} 

reauce their ( 
my . 1 
Li to the witness by 


state 
proper c 
tion 


what conclusions you arrived at as to the 
ourse to be taken to accomplish the instruc- 
given you by the President. 

Mr. Manager BUTLER. That is not what 
I objected to, Mr. President, and asked to have 
a ruling upon. Conclusions | did not object 
to. I objected to his putting in his thoughts 
and his reasonings by which he ca to his 
conelusions. What hedid was one thing, what 
he thought, and what he determined, and wh: at 
he wished, and what he hopec 1 de pe “nd so much 
on the state of his mind, whether he was loyally 
or disloyally disposed to the Government, that 
I do not think it competent. 


The CHIEF JUSTICE. The ¢ 


me 
tiie 


€ 
} 
I 


+ alee ; 
hief Justice 


will direct the witness to confine himself to the 
conclusions to which he came and the steps 
which he took. 

The Witness. Having come to the con- 


clusion, then, that the most expedit 
raising the questions in con 
Supreme Court 


the 
writ of 


before 


troversv 
was to apply for a 
General Thomas’s case 


that, | had a brief 


habeas corpus in case 
was in proper shape for 
interview with the Attorney General on Mon- 
day morning, and this course met with his ap- 
proval. I then proceeded to act in conjunction 
with the counsel whom General Thomas had 
engaged to defense in the first 
instance. 

By Mr. Curtis: 

Que a Who was that? 

Answer. Mr. Merrick, of Washington. In 
order, however, to procure a f habeas 
corpus from the Supreme Court of the United 
States it was necessary that the commitment 
should be made by a court, and not by a judge 
at chambers or a justice of the peace, whereas 
General Thomas had been arrested and par- 
tially examined before one of the justices of 
the supreme court of the District of Columbia 
at chambers, and had been held to ap pear for 
further examination on Wednesday the 
of February. On Wednesday the 26th the 
criminal was opens d, if I recollect 
aright, the chief justice presiding, and he an- 
nounced that he would then proceed to the 
examination of the General 
Thomas. 

Mr. Manager BUTLER. I have the honor 
to object now, Mr. President, to any proceed- 
ings of any description in court being proved 
other than by the record of the court. 

Mr. CURTIS. I ask the witness to 
what he did in court. It may have resulted 
in a record, or it may not have resulted in a 
record. Until we know what he did we can- 
not tell whether it would result in a record 
not. We do not know that it ever got into a 
court where there could be a record. It may 
have been an ineffectual attempt to get it into 
a court where there could be a record. 

Mr. Manager BUTLER. Now, I call the 
attention of you, Mr. President and the Sen- 
to the ingenuousness of that speech. 
‘The witness has exactly testified that the court 
had opened and was going on to say what was 
done in court, what Chief Justice Cartter an- 
nounced in court, in the criminal court. 

Mr. CURTIS. If the honorable 
will give way for a moment, I say—I intended 
to be so understood before—that here was the 
chief justice of the District sitting in a magis- 
terial capacity; he also, as Mr. Cox has said, 
was there holding the criminal court. Now, 
we desire to prove that there was an effort made 
by Mr. Cox to get this case transferred from 
the chief justice in his capacity of a magis- 


act in his 


writ Oo 


court 


case against 


state 


less in writing, if any Senator desires the judg- || trate into and before the criminal court, and we 


ious way of 


Manager 
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wish to ie what Mr. Gus did in order to 
obtain that. 


Mr. Manager BUTLER. 


say that we 


Now, then, I again 
found that we have got into 
and the record has been produc ed here. 
lhe witness himself has said that Chief Justic 
Cartter announced that he was going to oa n 
the court. Now, if the want to trv 
Chief Justice Cartter, and whether he has done 


have 


cour 


Senate 


ri ght ly or wrongly, | only desire that he should 
have cour sel here to defend him. ] never 
bet » heard the proceeding of a court or a 


sitting in a case undertaken to be 
p rroved ina tribunal where he was noton trial 
ly ry the deel 


magist rate 


arations of the counsel of the erimi- 
nal who rot | .en, or wh » succeeded, either 
The CHIEF JUSTICE. The Chief Justic 
will submit the que ation t »the Senate. Coun- 
sel will please reduce the question to wi iting. 
in question having been reduced to writing 
was ead by the Secretary, as follows: 
W i did you do toward getting out a 
/ pus under the employment 


AUC AR Cu) 


writ of 
of the Presi 


dent? 
Mr. Manager BUTLER. ‘That is not the 
question we have been debating at all. | wish 


the proprieties of the place would allow me to 
characterize that as I think it ought to be; but 
that was not the que stion we were debating. I 
made an objection, Mr. that the 
witness should place in 
court, question 


President, 
what 
put a 


not took 
and they 
which evades that. 
Mr. EVARTS. Our general question is 
intended to draw out what took place in cou 
Mr. Manager BUTLER. 
Mr. EVARTS Very well; 
stand. We do not 
about it, though. 


fhe C (itis ‘ JUSTICE. 


ire of opinion that the question is 


state 


now reneral 


then we object. 
unde r 


characterized 


that we 
wish to be 
Senators, you who 


admissi 


Mr. GRIMES ealled for the 
ind they were ordered. 

Mr. HOWKk. I wish to have 
reported again. 

Lhe Secretary read the ques 


yeas and nays ; 
the question 


tion, as follows: 


What did you do toward getting out a writ of 
habeas corpus under the ewployment of the Presi- 
dent? 

Mr. Manager BUTLER. I wish that the 


statement of counsel may be added to that, 
‘this being intended to ask what the witness 
did in court.”’ 
Mr. EVARTS. It covers 
1 f a2 4 »] } ee 
where, which inciudes 
Mr. Manager Bl 
change. 
Mr. EVARTS. Nochange whatever. The 


question has been ri ad three 


what he did every 
in court.”’ 


CTLER. That is another 


times. It is 


intended to eall out what the witness did 
toward getting out a writ of habeas corpus, 
and it e overs what he did in court, which was 
the very place to do it. 


14: 
or addition is 
do not wi 


Mr. CURTIS. If any change 
to be made to the question ws 
have any equivocation about th 
because that may have auing. 
was done or aremanes to be done wa 
the magistrate ; we meant by that in the court. 

Mr. Manager B U ‘TLER. A judge or mag! 
trate sitting judicially, which is the court forall 
purpost Ss. 

Mr. CURTIS. 
as a court. 

The CHIEF JUSTICE. 
read the question once more. 

The Secretary read as follows: 

What did you do toward getting out a writ of 


habeas corpus under the emplo yyment of the Presi- 
dent? 


The Secretary 
Mr. SHERMAN. 


sh to 
word ** court, 

W hat 
before 


a ly] ‘ 
aaoubie m 


*¢ Sitting judicially,’” but not 


The S 


ec retary Ww 1] | 


sroceeded to call the roll. 
Mr. Chief Justice, | de- 


sire to state that my friend from Missouri [ Mr. 


Henperson] is sick and unable to attend in 
his place in the Senate to-day. He wished me 
to make that announcement. 

The call of the roll having been concluded, 
the result was announced—yeas 27, nays 2: 


| as follows: 


m EAS—Messrs. Anthony, Bayard, Buckalew, Davis, 
Dixon, Doolittle, Fessenden, Fowler, Frelinghuysen, 
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Grimes, Hendricks, Johnson, McCreery, Morrill of | 


Maine, Morgan, Norton, Patterson of New Hamp- 
shire, Patterson of Tennessee, Koss, Saulsbury, Sher- 
man, Sprague, Sumner, Trumbull, Van Winkle, 
Vickers, and Willey—27. 

NAYS—Messrs. Cameron, Cattell, Chandler, Conk 
ling, Conness, Cragin, Drake, Edmunds, Ferry, Har- 
lan, Howard, Howe, Morgan, Morrill of Vermont, 
Nye, Pomeroy, Ramsey, Stewart, Thayer, Tipton, 
Williams, Wilson, and Yates—23, 

NOT VOTING—Messrs. Cole, Corbett, Henderson, 
and Wade—4. 

So the Senate decided the question to be 
admissible, 

Mr. CURTIS, (to the witness.) State now, 
Mr. Cox, what you did in order to obtain a 
writof habeas corpus, pursuant to the instruction 
of the President ? 

Answer. When the chief justice announced 
that he would proceed as an examining judge 
to investigate the case of General Thomas, and 
not as holding court, our first application to 
him was to adjourn the investigation into the 
criminal court then in session, in order to have 
the action of that court. After some little dis- 
cussion this request was refused. Our next 
effort was to have General Thomas committed 
to prison, in order that we might apply to that 
court for a habeas corpus, and upon his being 
remanded by that court, if that should be done, 
we might follow up the —e by one to 
the Supreme Court of the United States; but 


the counsel who represented the Government, | 


Messrs. Carpenter and Riddle, applied to the 
judge then for a postponement of the exam- 
ination—— 

Mr. Manager BUTLER. Stop a moment. 
Does this also include what was done by the 
other people there ? 

The CHIEF JUSTICE. It is an account 
of the general transaction, as the Chief Justice 
conceives, and comes within the rule. 
witness will proceed. 

The Wrrness. 
indicated an intention to postpone the exam- 
ination, we directed General Thomas to de- 


The chief justice having | 


| 


SUPPLEMENT TO— 


Mr. Manager BINGHAM. Two days after || The question having been reduced to writin 


he was presented here? 

Mr. CURTIS. Yes. 

Mr. Manager BINGHAM. And you are 
asking for the President’s declarations after 


he was arraigned here for this crime to prove | 


his innocence? We ask the vote of the Senate 
on it. 


Mr. CURTIS. We do not ask for declara- 


| tions, Mr. Manager; we ask for acts. 


pws | Imade. 
Che || 


cline giving any bail for further appearance and | 


to surrender himself into custody, and an- 


nounce to the judge that he was in custody, | 


and then presented to the criminal court an | 


application for a writ of habeas corpus. 
counsel on the other side objected that Gen- 


eral Thomas could not i himself into cus- | 


tody, and they did not desire that he should 
be detained in custody. The chief judge 
also declared that he would not restrain Gen 
eral Thomas of his liberty and would not hold 
him or allow him to be held in custody. Sup- 


posing that he must either be committed or | 


finally discharged, we then claimed that he be 
discharged, not supposing that the counsel on 
the other side would consent to it, and sup- 
posing that would bring about his commitment, 
and that we should then have an opportunity 
of getting a habeas corpus. 
objection, however, to his final discharge, and 
accordingly the chief justice did discharge 
him. Immediately after that I went, in com- 
yvany with the counsel whom he had employed, 


reported our proceedings and the result to the 
President. He then urged us to proceed 

Mr. Manager BUTLER. Stay a moment. 
Shall we have another interview with the Pres- 
ident put in, Mr President? 





The CHIEF JUSTICE, (to the witness.) 


What date was this? 

The Wirvess. On the 26th, immediately 
after the proceeding before the judge. 

Mr. CURTIS. 
having made his report to the President of the 
failure of this attempt, he then received from 
the President other instructions upon this sub- 
ject to follow up the attempt in another way. 


Mr. Manager BINGHAM. Do I under- | 


stand—lI ask for information of the counsel— 


that this interview with the President was on | 


the 26th? 

The Witness. It was. 

Mr. Manager BINGHAM. Two days after 
he was impeached by the House of Representa- 
tives ? 

Yes. 


Mr. CURTIS. 


We propose to show that, | 


The | 


They made no || 


Mr. Manager BINGHAM. Acts consisting 
in words two days after his arraignment at this 
bar. We ask the vote of the Senate on the 
question. 

Mr. YATES. Mr. President, I ask for the 
vote of the Senate on this question. 

The CHIEF JUSTICE. The Chief Justice 
thinks this evidence incompetent. ‘The declar- 
ations of parties—— 

Mr. EVARTS. Mr. Chief Justice, will you 
allow us to say a word? 

The CHIEF JUSTICE. Certainly. 

Mr. EVARTS. If it is to turn on that 
point, which has not been discussed in imme- 
diate reference to this question, we desire to 
be heard. The offer which the Chief Justice 
and Senators will remember was read, and 
upon which the vote of the Senate was taken 
for admission, included the efforts to have a 
habeas corpus proceeding taken, and also the 
efforts to have a quo warranto. The reasons 
why, and the time at which, and the circum- 
stances under which the habeas corpus effort 
was made, and its termination, have been given. 
Thereupon the efforts were attempted at the 
quo warranto. It is in reference to that that 


| the President gave these instruetions. We 


suppose it is covered by the ruling already 


Mr. Manager BUTLER. A single word, 
sir. The witness has informed the court that 
it was not done before because such a proceed- 
ing could not be brought to a decision under a 
year. The President was going to be impeached 
in the course of ten or fifteen days, and so he 
started a proceeding, if we are to believe this 
offer, which was to have a conclusion a year 
hence! 

The CHIEF JUSTICE. The Chief Justice 
may have misapprehended the intention of the 
Senate; but he understands their ruling to be 


| in substance this: that acts in respect to the 
| attempt and intention of the President to ob- 


tain a legal decision, commencing on the 22 

of February, may be pursued to the legitimate 
termination of that particular transaction; and, 
therefore, the Senate has ruled that Mr. Cox, 
the witness, may go on and testify until that 
particular transaction came to a close. Now, 


| the offer is to prove conversations with the 


President after the termination of that effort 
in the supreme court of the District of Colum- 
bia. The Chief Justice does not think that is 


| within the intent of the previous ruling; but he 


will submit the question to the Senate. Senators, 


| you who are of the opinion that this testimony 


; ! : | should be received will please say ‘‘ay ;’’ those 
Mr. Merrick, to the President’s House, and |! 


of the contrary opinion, ‘‘no.’’ [Putting the 
question.] The question is determined in the 
negative. The evidence is not received. 


Mr. CURTIS, (to the witness.) Mr. Cox, 


| after you had reported to the President in the 


\| 





| manner you have already stated, did you take 
| any further step, did you do any further act in 
| reference to raising the question of the consti- 


tutionality of the tenure-of-office act? 

Mr. Manager BUTLER. Wait. If what 
the President did himself, after he was im- 
peached, after the 26th of February, cannot be 
given in evidence, I do not see that what his 
counsel did for him maybe. That is only one 
step further. 

Mr. EVARTS. We may at least be allowed 
to put the question, Mr. Chief Justice. 

Mr. Manager BUTLER. The question was 
put and I objected to it. 

Mr. EVARTS. It has not been reduced to 
writing. 

The CHIEF JUSTICE. The counsel for 
the President will reduce their question to 
writing. 


| 


| 


| 
} 
| 
| 
| 
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was read by the Secretary, as follows: , 
After you had reported to the President the ros,), 
of yourefforts to obtain a writ of habeas corpus, | 
you do any act in pursuance of the original insfr,,. 
tions you had received from the President on Sai, 
day, to test the right of Mr, Stanton to continue, 


| the office; and if so, state what the acts were? 


The CHIEF JUSTICE. The Chief Jysi;,, 
thinks that this question is inadmissable wi:} 
the last vote of the Senate; but will put ¢) 
question to the Senate if any Senator desires), 


Mr. DOOLITTLE. Mr. Chief Justice. | 


| should like to have that question put to 4 


Senate; I think it a different one 

The CHIEF JUSTICE. No debate jg q). 
lowable. Does the Senator desire the vote of 
the Senate on the question ? 

Mr. DOOLITTLE. Yes, sir. 

The CHIEF JUSTICE. The question yj} 
be read again. 

The Secretary read the last question put by 
the counsel for the respondent. ; 

Mr. SHERMAN. Now, I should like ; 
have the fifth article read. 

The CHIEF JUSTICE. The article of the 
impeachment, the reading of which is called 
for by the Senator from Ohio, will be read, 
The Secretary read article five, as follows: 
“That said Andrew Johnson, President of the Uni- 
ted States, unmindfulof the high duties of his of 
and of his oath of office, on the 2Ist day of February, 
in the year of our Lord 1868, and on divers other days 
and times in said year, before the 2d day of Mare, 
in the year of our Lord 1868, at Washington, in th 
District of Columbia, did unlawfully conspire with 
one Lorenzo Thomas, and with other persons to th 
House of Representatives unknown, to prevent and 
hinder the execution of an act entitled “An act regu- 
lating the tenure of certain civil offices,’ passed 
March 2, 1867, and in pursuance of said conspiracy 
did unlawfully attempt to prevent Edwin M. Stanton, 
then and there being Secretary for the Department 
of War, duly appointed and commissioned under th 
laws of the United States from holding said office, 
whereby the said Andrew Johnson, President of th 
Inited States, did then and there commit and was 
guilty of a high misdemeanor in office.” 


The CHIEF JUSTICE. The Chief Justice 
will inquire of the counsel for the President 
whether they understand the question to x 
applicable to that article? 

Mr. EVARTS. We certainly do. 

The CHIEF JUSTICE. Is it asked witha 
view to obtain evidence bearing upon that 
article of the impeachment? 

Mr. EVARTS. Yes, any article whatever 
that indicates as part of his intent or within 
any time alleged to be with an unlawful purpose; 
we propose to show the lawful and peaceful 
purpose. 

Mr. HOWE. Mr. President, if proper | 
should like to have the first question addressed 
to the witness on the stand read again. 

The CHIEF JUSTICE. The question upon 
which the ruling has just taken place? 

Mr. HOWE. No, the offer to prove. | 
should like to have that read again. " 
The CHIEF JUSTICE. The offer which 
was made by the counsel, and which the Sen 
ate admitted, will be read by the Secretary. 
The Secretary read as follows: 

We offer to prove that Mr. Cox was employed pro- 
fessionally by the President in the presence of Gen- 
eral Thomas, to take such legal proceedings in the 
case that had been commenced against (Gener! 


Thomas as would be effectual to raise judicially ( 
question of Mr. Stanton’s legal right to continue © 
hold the office of Secretary for the Department 0! 





| War against the authority of the President, and ais» 


in reference to obtaining a writ of quo warranto lor 
the same purpose, and we shall expect to follow ul 

this proof by evidence of what was done by the wit 

ness in pursuance of the above employment. 
TheCHIEF JUSTICE. The discussion ané 
the ruling of the Chief Justice in respect to thi 
question was in reference to the first artic!’ 
of the impeachment. N thing had been sai’ 
about the fifth article in . 1e discussion, 80 '*" 
as the Chief Justice recollects. The questo" 
is now asked with reference to the fifth artic! 

and the intent alleged in that article to co" 
spire. The Chief Seuties thinks it is admiss! 

ble with that view under the ruling upon tl 
first offer. He will, however, put the questo" 
to the Senate if any Senator desires It. 4 
Mr. CONNESS. The vote of the Senate 's 
asked. 


The CHIEF JUSTICE. The Senator from 
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California asks for the vote of the Senate. 
Senators, you who are of the opinion that the 
ayestion is admissible, and shall be put to the 
witness, Will say ay 

Mr. HOWARD called for the yeas and nays; 
and they were ordered. 

Mr. JOHNSON. Ilask for the reading of 
the fifth article. I was not in when it was 
ead. 
ae he Secretary read the fifth article, as fol- 





ioOws: 

“That said Andrew Johnson, President of the 
United States, unmindful of the high duties of his 
office, and of his oath ot office, on the 2st day of 
February, in the year of our Lord 1868, and on divers 
other days and times in said year, before the 2d day 
of March, inthe year of our Lord 1868, at Washington, 
in the District of Columbia, did unlawfully conspire 


with one Lorenzo ‘Thomas, and with other persons to | 


the House of Representatives unknown, to prevent 


and hinder the execution of an act entitled ‘An act || jdent? 


regulating the tenure of certain civil offices,’ passed 
March 2, 1867; 
didunlawfully attempt to prevent Edwin M. Stanton, 
then and there being Secretary for the Department 
of War, duly appointed and commissioned under the 
laws of the United States, from holding said office, 
whereby the said Andrew Johnson, President of the 
United States, did then and there commit, and was 
guilty of a high misdemeanor in office.” 


rhe CHIEF JUSTICE. The Secretary will 
now read the question proposed to be put to 
the witness. 
The Seeretary read as follows: 
After you had reported to the President the result 


and in pursuance of said conspiracy 


of your efforts to obtain a writ of habeas corpus, did | 


you do any other act in pursuance of the original 
instructions you had received from the President on 


Saturday to test the rightof Mr. Stanton to continue | 


in the office; and, if so, state what the acts were? 
he question being taken by yeas and nays, 
resulted—yeas 27, nays 23; as follows: 

YEAS—Messrs. Anthony, Bayard, Buckalew, Davis, 
Dixon, Doolittle, Fessenden, Fowler, Grimes, Hend- 
ricks, Howe, Johnson, McCreery, Morrill of Maine, 
Morton, Norton, Patterson of New Hampshire, Pat- 
terson of Tennessee, Ross, S u e 
Sprague, Sumner, Trumbull, Van Winkle, Vickers, 
ind Willey—27. 

NAYS—Messrs. Cameron, Cattell, Chandler, Conk- 
ling, Conness, Cragin, Drake, Edmunds, Ferry, Fre- 
linghuysen, Harlan, Howard, Morgan, Morrill of 
Vermont, Nye, Pomeroy, Ramsey, Stewart, Thayer, 
lipton, Williams, Wilson, and Y ates—23. 

NOT VOTING—Messrs. Cole, Corbett, Henderson, 
und W ade—4. 

So the question was decided to be admissible. 

Mr. CURTIS, (to the witness.) Now you 
may state it, Mr. Cox. 

lhe WirNEss. 
I forget which, I prepared an information in 
the nature of a quo warranto. I think a de- 
lay of one day occurred in the effort to procure 
certified copies of General Thomas’s commis- 
sion as Secretary of War ad interim and of the 
order to Mr. Stanton. I then applied to the 
listrict attorney to sign the information in the 
ature of a quo warranto, and he declined to 
do so without instructions or a request from 
the President or the Attorney General. This 
‘act Was communicated to the Attorney Gen- 
eral and the papers were sent to him. 
save it as Our opinion to him that it would not 


jy ——— 
Mr. Manager BUTLER. Stop. We object 

0 the opinion given by these gentlemen to the 

\ttorney General as tending to show the Pres- 

Jent’s motives or intent. 

Mr. CURTIS. We do not insist upon it if 

he other side object. 


Saulsbury, Sherman, | 


Wealso | 


[To the witness.] You | 


‘an now proceed to state anything that was | 


ione after this time. 
The Witness. 
dime by me. 
recently, 
Mr. CURTIS, (to the Managers.) The wit- 
less is now yours, gentlemen, for cross-exam- 
hation. 


Mr. CONNESS. I move that the Senate 
ake & recess for fifteen minutes. 

Ch» motion was agreed to; and at the expi- 
ation of the recess the Chief Justice resumed 
‘he chair and called the Senate to order. 

Warer S. Cox cross-examined. 

By Mr. Manager Burter: 


Question. You stated that you had been 


racticing law here in Washington some twenty 
ears? 


Answer. Yes, sir. 


The papers were returned to me 


Nothing was done after this | 


_THE CONGRESSIONAL GLOBE. 


Question. Here all the time? \| 


Answer. Always. l} 


Question. Was any other counsel associated 
with you by the President? 

Answer. No, sir; not to my knowledge. 

Question. Were you counsel in that case for 
the President or for General Thomas? 


Answer. I considered myself counsel for the || 


| President. 





On the same day or the next, || 


\| the President or the Attorney General to make 


| priety of any law? 


Question. Did you so announce yourself to 
Chief Justice Cartter? 

net Justice Cartter: 

Answer. I did not. 


Question. ‘Then you appeared before him as || 


counsel for Thomas? 
Answer. I did in that proceeding. 
Question. And he did not understand in any 
way, so far as you know, that you were desir- 
ing to do anything there on behalf of the Pres- 


Answer. I had mentioned the fact to Judge 


| Cartter privately, out of court, that | had been 
| sent for and directed to take charge of or insti- 
| tute proceedings. 


Question. As counsel for the President? 
Answer. Yes, sir; that I had been sent for 


| by the President. 


Question. Butdid you tell him that you were | 
coming into his court as counsel for the Pres- 
ident? 

Answer. I did not. I do not know whether, 
when | told him, | had then determined to pro- 
ceed in that way. 

Question. In any of the discussions or your 
action before the court did you inform either 
the court or the counsel on the other side that 
you desired to have the case put in train so 
that you could get a decision of the Supreme | 
Court of the United States? 

Answer. I do not think I did. 

Question. Had either the court or the coun- 
sel any means of knowing that that was your 
purpose or the President’s purpose, so far as 
you were concerned ? 

Answer. In no other way than from our 
application for the Aabeas corpus upon our 
announcement of General Thomas’s surrender 
into custody, so far as I am advised. 

Question. Nothing only what they might 
infer? 

Answer. Precisely. 

Question. They might infer that? 

Answer. I had no conversation with them 
before the result. 

Question. I am not speaking now of conver- 
sations with counsel outside of the court, but 
I am speaking of proceedings in court? 

Answer. Precisely so. 

Question. And so far as the proceedings in 
court were concerned—and I ask for nothing 
else—there was no intimation, direct or in- 
direct, that there was any wish on the part of 


a case to test the constitutionality or the pro- 


Answer. There was none that I remember in 
the presence of the judge on the bench acting 
at that time—no other than private informa- 
tion. 
Question. Your private information to the | 
judge I have not asked for. Was there any in 
court to the counsel who appeared on the other 
side ? 

Answer. None. 
Question. Then, so far as you know, the 


| counsel on the other side could only treat this 


i} 


as a question of the rights of personal liberty 
of Mr. Thomas? [No answer.] Well, sir, it 
being your desire to have that question tested, 
and as you, appearing for the Government, 
could do so by consent of the prosecutor, why 
did you not speak to the prosecutor’s counsel 
and ask to have it put in train for that ? 

Answer. Because I did not think they would 
consent to it. We did not desire to let them 
know our object at the time. 

Question. Then, as I understand you, you 
concealed your object from them ? 

Answer. We rather did, I think. 

Question. Then they acted as they did act, 
whether rightly or wrongly, under that conceal- 
ment, did they? 
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Answer. They seemed to divine the object 
before we got through and to endeavor to 
defeat it. 

_ Question. And they only seemed to divine it 
from the course they took. That is the only 
reason they had for seeming to divine it? 

Answer. Yes, sir. : 

_ Question. You say you prepared the papers 
for an information in the nature of a quo war 
ranto? 

Answer. Yes, sir. 

Question. On what day was that? 

Answer. That was either on Wednesday, the 
26th, or the next day. 

Question. The 26th or 27th of February? 

Answer. Yes, sir; I think it was the 27th. 

Question. That was after the President was 
impeached ? 

Answer. Yes, sir. 

Question. Did you see the President between 
the time that you reported to him and the tim 
when you prepared this paper? 

Answer. I did not. 1 have never seen him 
since. 

Question. You prepared that paper and car- 
ried it to the Attorney General, did you not? 

Answer. First, to the district attorney, or 
rather, I spoke to him without presenting the 


| paper. 


@uestion. You spoke to him and he said he 
must have some order from the Attorney Gen- 
eral or the President before he could act ? 

Answer. Yes, sir. 

Question. And then you went to the Attor- 
ney General? 

Answer. I did not go in person; I sent the 
papers. 

Question. Did you send a note with them ? 

Answer. I do not remember. 

Question. You simply sent the papers? 

Answer. I sent a message, either written or 
verbal; I do not know which. 

Question. By whom? 

Answer. I think by Mr. Merrick or Mr. 
Bradley; I cannot now say which. 

Question. What Bradley? 

Answer. Joseph H. 

Question. The elder or younger? 

Answer. The elder. 

Question. Was he concerned in the matter? 

Answer. He appeared in court with us merely 
as an adviser, as a friend of General Thomas. 

Question. Joseph H. Bradley appeared in 
the courts of the District? 

Answer. He did not appear in his character 
as attorney of the court. He appeared in per- 
son, not in the character of an attorney. 

Question. He appeared in person, but did 


| not appear as an attorney? 


Answer. Yes, sir. 

Question. Did he say anything? 

Answer. Nothing to the court or to the 
judge. 

Question. Is this Mr. Bradley the same man 
who was disbarred? 

Answer. The same. 

Question. Sothat he could not appear. Now, 
since you sent those papers to the Attorney 
General, have you ever received them back? 

Answer. I have. 

Question. When? 

Answer. A few days ago. 

Question. By ‘‘ afew days ago’’ when do you 
mean? Since you have been summoned as a 
witness? 

Answer. I think not—just before, I believe. 

Question. Just before ? 

Answer. I believe so. 

Question. Preparatory to your being sum- 
moned as a witness ? 

Answer. Not that I am aware of. 

Question. After or before this case 
opened ; before or after the trial began ? 

Answer. After. 

Question. How long after. 

Answer. I cannot say. I think it was four 
or five days ago, as near as I can come to it. 

Question. Had you any communication with 
the Attorney General about them between the 
time you sent them and the time when you 
received them ; Ido not ask what the commun 


was 
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nication was; I only ask the fact whether you 
had any communication ? 

An: wer. None in person. 

Question. Uad you any in writing? 

Answer. No, sir. 

(Juestion. Then you had none in any way, 
if you had none either in person or in writing? 

Answer. Yes, sir; through Mr. Merrick, to 
whom it was more convenient to see him than 
it was 

Q@uestion. So you can only know by what 
Mr. Merrick said ? 

Answer. ‘That is all. 

Question. Of that I will not ask you; you 
say the papers were returned to you. Where 
are they now? 

Answer. I have them in my pocket. 

Question. Were they not returned to you for 
the purpose of your having them when you 
> Do you not so 


to me, 


chould be called as a witness ? 
understand it? 

Answer, No, sir ; they came witha message? 

Question. How soon before you were sum- 
moned ? 

Answer. Not more than aday or two, I think. 

Question. On the same day? 

Answer. | think a day or two before; I am 
not very sure. 

Question. To your knowledge have those 
papers, up to the hour in which we are speak- 
ing, been presented to any judge of any court? 

Answer. They have not. 

Question. Up to the hour that we are speak- 
ing have you been directed either by the Attor- 
ney General or the President to present that 
application to any judge of any court? 


Answer. The papers came to me with a direc- 
tion that Mr. Merrick and inyself should use 


our diseretion. 

Question. They came with a written message? 

Answer. No; a verbal one, through Mr. 
Merrick to me, or rather it was communicated 
to him, and by him to me. 

Yuestion. But Mr. Merrick, if I understand 
you, was not associated with you in this pro- 
ceeding as counsel for the President, because 
I asked you if the President had any other 
counsel ? 

Answer. He was not, asl understood it; he 
was counsel for General Thomas. 

Question. Was this amovement on the part 
of General Thomas ? 

The Witness. Which movement? 

Mr. Manager BUTLER. ‘This movement 
for an information in the nature of a quo 
warranto ’ 

Answer. It was not. It would be on the 
part of the United States on his relation. 

Question. On the relation of General 
Thomas? 

Answer. Yes, sir. 

Question. Now, sir, have you received in 
writing, or verbally to yourself, any directions, 
either trom the President or the Attorney Gen- 
eral, to file those papers ? 

Answer. No positive directions. 

Question. Any positive or unpositive from 
him to you? 

Answer. Not immediately. 

Question. Ido not mean through Mr. Mer- 
rick? 

Answer. The only communication I received 
was through him. 

Question. Now, sir, if you please, state from 
whom did Mr. Merrick bring you a direction 
or communication ? 

Answer, From the Attorney General. 

Question. Who? Use names, if you please. 

Answer. The Attorney General, Mr. Stan- 
bery. 

Question. Five days ago! 
resigned as Attorney General, we have heard, 
some fortnight ago or more. How could it 
come to you from the Attorney General five 
days ago’ 

Answer. I mean Mr. Stanbery. 

Question. Youhave never received any direc- 
tion, even through Mr. Merrick, from the Attor- 
ney General, but some sort of direction from 
the President's counsel, through Mr. Merrick? 

Answer. All I received was 





| 


Mr. Stanbery > 


SUPPLEMENT TO 


Question. Excuse me; just hear my question ? 

‘The Wirness. Repeat it, if you please. 

Mr. Manager BUTLER. Have you received 
any communication, through Mr. Merrick or 
anybody else, from the Attorney General of the 
United States—not the resigned Attorney Gen- 
eral of the United States? 

Answer. | have not from any other person 
than Mr. Stanbery. 

Question. And you have. not received any 
from him, either verbally or otherwise, while 
he was Attorney General? 

Answer. I have not. 

Question. When you sent in the papers was 
he then Attorney General? 

Answer. | believe so. 

Question. Will you not think, and make 
yourself certain on that point ? 

Answer. 1 do not know when he resigned. 
If you can inform me when that was I can 
answer. 

Question. And the resignation made no 
difference in your action, so that you do not 
remember it? 

Answer. I do not think he could have re- 
signed at that time. I am very sure that the 
papers were sent to him within two or three 
days after the discharge of General Thomas. 

Question. And were returned by him to you 
four or five days ago? 


Answer. I cannot be precise as to that—five | 


or six days, or four or five days. 

Question. Long after he resigned, at any 
rate ? 

Answer. I believe it was. 

Question. So that when you told us that Mr. 
Merrick had brought a communication from 
the Attorney General you meant from Mr. 

| Stanbery? 

Answer. I did. 

Question. And you have received no com- 
munication from the President or from the 
Attorney General as to what should be done 
with those proceedings ? 

Answer. No, sir. 

Question. Then, so far as you know, since 
you have prepared those papers, there has not 


been any direction or any effort from the Pres- || 


ident or the Attorney General—leaving out Mr. 


Stanbery, for he is not Attorney General now— | 
from the President or the Attorney General to | 


have anything done with those papers ? 

Answer. There has been no direction, and 
there has been no- 

Question. Communication ? 

Answer. Communication to me since the 
papers were forwarded to the oflice of the 
Attorney General. 

Question. Now, sir, we will go to the court 
fora moment. Did not Mr. Merrick or your- 

| self make the motion to have Mr, Thomas dis- 
charged? 

Answer. We did. 

Question. Had he not been in custody under 
his recognizance up to the time of that motion ? 

Answer. We claimed that he was, but the 
other side denied it. 

Question. And to settle that question you 
moved his discharge? 

Answer. Yes, sir. 

Question. And that was granted? 

Answer. It was. 

Question. Did you make that motion? 

| Answer. I did. ' 

Question. So that, in fact, General Thomas 
was discharged by the court from eustody on 
the motion of the President's counsel? 





Mr. CURTIS. He has not said ‘ from 
custody.’’ 

The Wurrness. Discharged from farther 
attendance. 


By Mr. Manager Butisr: 

Question. Excuse me. If he was not dis- 
ebenget from custody, what was he discharged 
rom? 

Answer. He was discharged from the com- 
plaint or from any further detention or exam- 
ination, | suppose. 


Question. From ‘‘further detention!’’? He | 


| could not be detained without being in custody ? 
Answer. Not very well. 


Mr. Manager BUTLER. I thonght no, 
when I was interrupted by the learned counse!| 
on that point. a 

The Wirness. He was discharged from th, 
complaint, | presume. : 

Question. Then I will repeat the question at 
the point at which I was interrupted: wheth». 
in fact, Mr. Thomas was not discharged fpy», 
custody, from detention, from further being 
held to answer upon that complaint, by (). 
motion of the President’s counsel? a 5 

Answer. He was. 

Question. Now, then, was that information 


signed by any Attorney General, past, currey: 
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or to come, so far as you know? 
Answer. It was not. 


Ricnarp T, Merrick sworn and examined, 

sy Mr. Curtis: 

Question. Where do you reside? 

Answer. In Washington city. 

Question. And what is your profession? 

Answer. I am a lawyer by profession. 

Question. How long have you been in that 
profession ? 

Answer. Nineteen or twenty years, or over, 
In 1847 | was admitted. 

Question. Wereyou employed professional}y 
in any way in connection with the matter of 
General Thomas before Chief Justice Cartter? 

Answer. Iwas employed by General Thomas 
on the morning of the 22d of February, to con- 
duct the proceeding instituted against him, 
and which brought him before Chief Justice 
Cartter. 

Question. In the course of that day, the 22d 
of February, did you have an interview, in 
company with General Thomas or otherwise, 
with the President of the United States? 

Answer. After the action taken by the Chief 
Justice on the case sitting at chambers on the 
morning of the 22d, at the instance of General 
Thomas, I went to the President’s House for 
the purpose of taking to the President the afl- 
davit and the bond filed by General Thomas, 
and communicating to the President what had 
transpired in regard to the case. 

Question. Did you communicate to him what 
had transpired ? 

Answer. I did. 

Mr. Manager BUTLER. 
stand what the question was. 

Mr. CURTIS. The question is, did he com- 
municate to the President what had transpired 
in regard to the case? 

Mr. Manager BUTLER. I submit, Mr. 
President, that that is wholly immaterial. 
The Senate ruled in the President’s acts in 
employing Mr. Cox as his counsel. Those 
were his acts. But what communication took 


I did not under- 


| place between him and Mr. Merrick, who very 


frankly tells us here he was employed by Gen- 
eral Thomas as his counsel, I think cannot be 
evidence. 

The CHIEF JUSTICE. The Chief Justice 
thinks the evidence is cumulative only, and is 
admissible. He will put the question to the 
Senate if any Senator desires it. The counsel 
will reduce their question to writing. 

Mr. Manager BUTLER. Upon the whole | 
will not press the objection. 
The CHIEF JUSTICE. 

withdrawn. 

Mr. CURTIS, (to the witness.) | 
whether you communicated to the President, 
in the presence of General Thomas, what had 
transpired in reference to the case? 

Answer. My recollection is that | commun 
cated what had transpired to the Presideut in 
the absence of General Thomas in the first 1" 
stance, for he was not at the Executive Man- 
sion when I called; but during the interview 
General Thomas arrived, and the same com 
munication was again made in a general col 
versation, in which the Attorney General, Mr. 
Stanbe-ry, the President, General Thomas, and 
myself participated. 

Question. I wish now you would state whether, 
either from the President himself, or from the 
Attorney General in his presence, you receive* 
any instructions or suggestions as to the course 
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+. he pursued by you in reference to Sentral 
rl »mas’s case? ; 

Mr. Manager BUTLER. Stay a moment. 

By Mr. Curtis: a 
> the first place you may fix, if 
please. » hour of the day when this 
ed on in 22d? 


rhe Manager signifi 


(uestion. 
. 


[he WITNESS dtome 
p- 
Mr. Manager B 
Wite oa 3S. 
By Mr. Curtis: 
Question. Now, 
as you can fix it’ 
inswer. I think the proceedings before 
Chiet Justice Cartte r at chambe rs took place 
een ten and half past ten o’clock; to the 
best of my recollection about ten o’clock. 
Immediately after they terminated, (and they 
extended through only a very brief period, for 
it was simply to give a bond, ) [ ordered copies 
papers to be made, and as soon as they 
were : nena I took them to the Executive Man- 
J think it occupied probably from thirty 
utes to an hour to make the copies, and my 
impression is that I reached the Executive 
Mansion by noon. 
Now, 


question, 


UTLER. W hat date was it? 
The 22d of lebruary. 


the hour of the day, as near 


“ 


you can answer the residue 
of the q 1, whether you received either 
from the President himself, or the Attorney 
General in the presence of the President, any 
directions or suggestions as to the course to be 
taken by you as counsel in that case? 

Mr. Manager BUTLER. Do you ask now 
for the conversations? 

Mr. CURTIS. 1 ask for suggestions or 
directions to this gentleman. 1 do not go 

its le ot those. 

Mr. Manager BUTLER. I think those are 
conversations, and I do not think they can be 
putin. This was not employing, as was the 
other case, a@ counsel to do anything ; but it 
was giving directions as to how ‘lhomas’s 
counsei should try his ease. 

URTIS. 1 suppose it depends en- 
y upon what was said. ‘They might 
iount to verbal acts, as they are called in 
ebooks; and if this gentleman so received 
and acted upon them | suppose they then pass 
of the range of mere talk or decl: arations. 
[he question is whether he received instruc- 
ns or suggestions from the President or the 
Attorney General. 

Mr. Manager BUTLER. It will be per 
ceived that the difficulty is this: it is not a 
mere question of the ditfere nce between acts 
and declarations, although declarations make 
ita remove further off; but 
that the 


Guestion, 
t 


President’s acts in directing General 
(homas’s counsel to defend General Thomas, 


} 


| res ident, cannot be e vide nee, W he the : 3 
garded as acts or as declarations. That is all. 

Mr. EVARTS. It does not followthat these 
instructions were to defend Mr. Thomas. The 
point of the inquiry is that the instructions 
were to make investigations in this proceeding 
whether steps could be taken in behalf of the 
sin ident. You cannot anticipate what the 

swer is to be by the objections. We offer to 
show th: at the Attorney Ge neral, in the pres- 
ence of the President, after this report of the 
situation that was opened by the existence of 
this case of General Thomas, gave certain 
directions to this gentleman of the profession 
in reference to grafting upon that case the 
means of having a habeas corpus. 

Mr. Manager BUTLER. 1 do not propose 
to argue it. The statement of it is enough. 
General Thomas’s lawyer goes to the Presi- 
dent; the President has no morer right to direct 
General Thomas’ slawyer than he has to direct 
me; and thereupon they do not offer even the 
declarations of the President, but they offer 
how the declarations of the President's lawye r, 
At torney General Stanbery, and you are as sked 
to allow his counsel to put his declarations as 
part of this defense. If that is allowed to go 
‘0 hO argument on earth can be of any avail. 


The CHIE KF J USTICE. 
please reduce their question to writing. 


| 
us chent, not being employed by him, the 


The counse! will : 


THE CONGRESS 


my proposition is i 


SIONAL 


The offer of greet was reduced to writing 
and sent to the desk. 

The CHIEF JUSTICE. The Secretary will 
read the question propounded by the counsel 
for the President. 

lhe Secretary read as 

We offer to prove that about the hour of twelve 
noon, on the 22d of February, upon the first mmu 
nication to the an sident of the situation of General 
Thomas’s case, the President, or the Attorney Gen 
eral in his presence, gave the attorneys certain dire 
tions as to obtaining a writ of hel ae corpus t rthe 
purpose of testing judicially the right of Mr. Stanton 
to continue to hold the office of Secretary ‘of War 
against the authority of t » Peceident. 

The CHIEF JUSI LC °K, The Chief Justice 
thinks this evidence admissible en the rule 
already determined by the Senate. He 
submit the question to the Senate if any Sen- 
ator desires it. [Aftera pause.] The witness 
may answer the question. 

The Wiryess. I should like 
question read, 

Mr. CURTIS. The question is, whether the 
President, or the Attorney General in his pres- 
ence, gave you any instructions in re spect to 
proceedings to obtain a writ of habeas corpus 
to test the right of Mr. Stanton to hold 
otfice of Secretary contrary to the will of the 
President? 

Answer. The Attorney General, upon learn 
ing from me the 


Y 1] we 
IOLLOWS ; 





to have the 


situation of the case, asked 
if it was possible in any way to get it to the 
Supreme Court immediately. I told him I was 
not prepared to answer that question. He 
then said: ** Look at it and see whether you 
can take it up to the Supreme Court immedi 
ately upon a habeas corpus and have a decision 


from that tribunal.’’ I told him I would. 
Question. Subsequent to this time did you 
come in communication with any gentleman 


acting as counsel forthe President in reference 
to this matter, and who was that gentleman, 
if any? 

Mr. JOHNSON. 
We did not hear it. 

Mr. CURTIS. The question is, 
subsequent to this t ae he came into commnu- 
nication with any other legal gentleman acting 
as counsel for the Pr en and who he was’ 

Answer. | examined the question as re- 
quested by the Attorney General, and on the 
evening or afternoon of the 22d, and I think 
within two or three hours after I had seen him, 
I wrote him a note. 

Manager BUTLER. We will not have 

the contents of that note unless it is ruled in. 

The Wiryess. I paused, s 
object. 

By Mr. Curtis: 

Question. Stating the result of that examin- 
ation? 

Answer. 
tion. 

Mr. Manager BUTLER. Whatever was in 
that note, you will not state it. 

The Witness. That was all the contents. 

Mr. Manager BUTLER 
stated unless the Senate rules it in. 

By Mr. Curtis: 

Question. You wrote 
subject? 

Answer. 


What is the question? 


whether, 


, 


Stating the result of that examina- 


him a note on this 


I wrote him a note on this 
and on the following Monday or Tuesday, this 
being Saturday, I met Mr. Cox, who was the 
counsel of the President, as [ understood, and 
in consultation with him I communicated 
him the conclusions to which I had arrived in 
the course of my examination on the Saturday 
previous, and we, having come to the same 
conclusion, agreed to conduct the case together 
in harmony with a view of accomplishing the 
contemplated result of getting it to the Supreme 
Court on a habeas corpus. 

Question. State now anything which you 
and Mr. Cox did for the purpose of accom- 
plishing g that result? 

Answer. Having formed our plan of pro- 
ceeding, we went into court on the day on 
which, according to the bond, General Thomas 
was to appear before Judge Cartter at cham- 
bers. 


Mr. JOHNSON. 


subject, 


What day was that ? 


GLOBE. 


Nothing will be 
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The Wrrvess. That was, I think, on Wednes 
day, the 2 th, if Lam not mistaken. Shall I 
state what anspil ‘ed? 

Mr. CU RT IS. Yes, so far as it regards 
your acts, 








Mr. Manager BUTLER. TL respectfully sub 
mit once acain, Mr. President, that the acts of 


General Thomas's counsel under the dire 


of the Attorney General, after the President 
was impe ached, cannot be put in evidence. 
rhe Witness, (to counsel. Will y uAallOWw 


») 


me to Poa a correction 7 
Mr. CURTIS and Mr. EVARTS. Certainly. 
iat et Y¥ on asked when I n te 

in contact with any one 

ide _ [ should have stated that on Tuesday 
night, by appointment, | hi id an interview with 
the At torney General upon the subject of this 
ease and the proceedings to be taken on the 
following day. 

Mr. Manager BUTLER. 1 
that alters the qt 1estion, which I desire may be 

luced to writing, if it is ever to be done, be 


reaut 
argue it: because I have arg 


ting the Pres 


repres | 


d y nor 


fore I 
two questions here, and then another questi 
appeared when itcame to be reduced to writing 
rhe CHIEF JUSTICE. The counsel will 
please reduce their question to writing 
lhe question was reduced to writing, and 


secretary, as follows: 


) i 
read Dy Lue 


What, if anything, did you and Mr. Cox doin refi 
ence to accomplishing the result you have spoken of 

Mr. Manager BUTLER. Does that 
what was done in court? 

Mr. CURTIS. It ineludes w 
by the chief justice as a magis 
if it is so termed. 

Mr. Manager BUTLER. 
must be termed a court. 

Mr. EVARTS. It is the same question which 
was put to the other witness. 

Mr. Manager BUTLER. No; it is another 
yerson. 

The CHIEF JUSTICE. Doesth 
obje ct to the question as propose 1? 

Mr. Manager BUTLER. Yes, sir. 

The CHIEF JUSTICE. The Chief Justie 
thinks it is competent, but he will put the 
question to the Senate if any Senator desires 
it. [After a pause, to the witness. } 
the question. 

The WirNeEss, 
the question. 

The Secretary read the question. 

The Witness. that question it 
is necessary that [ should state what transpired 
before the judge at chambers and in court on 
Wednesday ; tor all that we did was done to 
accomplish that result. 

Mr. CURTIS. 

The Witness. 

Mr. CURTIS. 

Ansuy of We 


hat w 
OAL Was 


done 


trate or in court, 


I suppose that that 


(to the Secretary.) Read me 


‘lo answer 


Go on. 

Shall I state it ? 

Yes. 

went into the room it the City 
Hall in which the criminal court ho Is ILS 
sion inthe morning. Chie FS ustics Cartter was 
then holding the term of the criminal court, 
and the criminal court was regularly opened. 
After some business in the criminal court 
was discharged the chief justice announced 
that he was ready to hear the case of General 
Thomas. The question was then suggested 
whether it was to be heard in chambers or 
before the court. The chief justice said he 
would hear it as at chambers, the criminal 
court not having then been adjourned. The 
case was thereupon called up. ‘The counsel 
appearing for Mr. Stanton or for the Govern 
ment, Me sssrs. Carpenter and Riddle, moved 
that the case be continued or postponed until 
the following day on the ground of the absence 
of one or two witnesses, I think, and on the 
additional plea of Mr. Carpe nter’s ind isposi- 
tion. To that motion, after consultation with 
my associate, Mr. Cox, and Mr. Joseph H. 
Bradley, who appeared in person as advisory 
counsel for General Thomas, I rose and ob 
jected to the postponement, stating that I was 
constrained to object, notwithstanding the plea 
of personal indisposition, to which ‘T 
yielded; but I objected now for the reason that 
this was a case involving a question of great 


ALwit ys 





Ne EB Mi a ks 


rns, 


at A Aap Lap gg Ole rm panne RAM» 


Ces ne fast f 


y 
cot 
i 


carpe eT 


MA: AMT tte insane 


y ariioemies 






. ORS 
pay Or a 


206 


public interest, which the harmonious action 
of the Government rendered it j 
speedily determined. I elaborated 
the view. Mr. Carpenter replied, representing 
that there could be no detriment to the public 
ervice, and he earnestly urged the court to a 
wostponement. The chief justice thereupon 
said—lI think he remarked that it was the first 


should bye 


necessary - 


time he knew of a case in which the plea of a | 


personal indisposition of counsel was not ac- 
ceded to by the other side, that it was generally 
sufficient, and went on to remark upon the 
motion further in such a manner that I con- 
cluded he would continue the case until the 
following day; and as soon as we saw that he 
would continue the case until the following day 
we brought forward a motion that it be then 
adjourned from before the chief justice at 
chambers to the chief justice holding the 
criminal court. ‘That question was argued by 
counsel, and overruled by the court. 

Mr. JOHNSON. By the court? 

The Wirness. By the judge at chambers, 
not by the court. I then submitted to the 
judge 

Mr. Manager BUTLER. Mr. President, I 
wish it simply understood, that I may clear 
my skirts of this matter, that this all goes in 
under our objection, and under the ruling of 
the presiding ofticer. 

The CHIEF JUSTICE. It goes in under 
the direction of the Senate of the United 
States. [To the witness.] Proceed, sir. 

The Wirness. We then announced to the 
judge that General Thomas's bail had sur- 
rendered him, or that he was in custody of the 
marshal, and the marshal was advancing to- 
ward him at the time. I think that Mr. Brad- 
ley or Mr. Cox handed me, while on my feet, 
and while | was making that announcement, 
the petition for a habeas corpus, which, I then 
presented to the criminal court, which having 
opened in the morning, had not yet adjourned, 
and over which Chief Justice Cartter was pre- 
siding. | presented the habeas corpus to the 
criminal court. 

Mr. CURTIS. The petition? 

The Wirness. The petition for a habeas 
corpus to the criminal court, representing that 
General Thomas was in custody of the mar- 
shal, and asked that it should be heard. 

Mr. Manager BUTLER. Was that petition 
in writing ? 

The Wirness. That petition was in writing, 
I believe. As I said, it was handed to me by 


SUPPLEMENT T 





‘* He is then discharged ;’’ and thereupon, in 
order that there might be a decision in refer- 
ence to the alternatives presented of his being 
placed in custody or discharged upon the rec- 
ord, we moved for his discharge in order to 
bring up the question officially of .his commit- 
ment. He was thereupon discharged. 

Mr. CURTIS. I believe that is all we wish 
to examine Mr. Merrick upon. 


Cross-examined by Mr. Manager Burier: 

Question. Were you counsel, Mr. Merrick, 
for Surratt? 

Answer. I was, sir. 

Question. Was Mr. Cox? 

Answer. He was not. 

Question. Was Mr. Bradley, who was advis- 


ory counsel in this proceeding? 


Answer. He was. 

Question. When you got to the Executive 
Mansion that morning ‘Thomas was not there, 
you tell us? 

Answer. I think not. 
tion. 

@uestion. Did you learn whether he had been 
there? 

Answer. I do not recollect whether I did or 
not. Had Iso learned I probably should have 


That is my recollec- 


recollected it. 


Question. Did you not learn that Thomas 


| was then over at the War Department? 


Answer. I do not recollect that I did, and 


think I did not. 


| want of recollection any further. 


Question. Did you not learn when he re- 
turned that he had come from the War Depart- 
ment? 

Answer. I do not recollect. 

Mr. Manager BUTLER. I will not tax your 
[ Laughter. } 


Epwiy O. Perrin sworn and examined. 

By Mr. Evarrs : 

Question. Where do you reside? 

Answer. I reside on Long Island, near Ja- 
maica, 


Question. How long have you been a resi- | 


dent of that region? 


. | 
Answer. I have been a resident of Long 


| Island over ten years. 


one of my associates, and if my recollection | 


serves me aright I have seen the petition since, 
and it was not signed. When Comal to me 
General Thomas and Mr. Bradley were sitting 
immediately behind me, and after reading it I 
laid it down, and | believe it was taken up by 
some of the reporters and not regained for halt 
an hour. 

By Mr. Curtis: 

Question. Well, sir, after you had read it 
what occurred ? 


Answer. After I had read it a discussion | 


arose upon the propriety of the petition and 
the regularity of the time, in regard to the time 
of its presentation. The counsel upon the other 
side contended that General Thomas was not 
in custody, and that it was a remarkable case— 
1 remember that expression, I think, of Mr. 
Carpenter’s—for an accused party to insist 
upon putting himself in jail or incustody. We 
contended that he was in custody. The chief 
justice ruled that he was not in custody atall, 
and that he did not purpose to put him in cus- 
tody. ‘The counsel upon the other side further 
stated that they desired neither that he should 
be put in custody nor that he should give bond, 
beeause they were certain, from his character 
and position, that he would be here to answer 
any charge that might be brought against him. 
The chief justice replied that, in view of the 
statements made by the counsel, he should 
neither put him in custody nor demand bond, 
and was himself satisfied there was no necessity 
for pursuing either course. We then remarked, 
‘*Tf he is not in custody and not under bond 
he is discharged.’’ I think some one said, 


Question. Previous to that time where had | 


you resided? 
Answer. Memphis, Tennessee. 


Question. Are you personally acquainted 


with the President of the United States ? 

Answer. Lam. 

Question. And for how longa time have you 
been so personally acquainted with him? 

Answer. I knew Mr. Johnson in Tennessee 
for several years before I left the State, having 
met him more particularly upon the stump in 
political campaigns, I being a Whig and hea 
Democrat. 

Question. And has that acquaintance con- 
tinued until the present time ? 

Answer. It has. 

Question. Were you in the city of Washing- 
ton in the month of Iebruary last ? 

Answer. I was. 

Question. And for what period of time? 

Answer. I came here, I think, about the Ist 


day of February, or near that time, and re- 
mained until about the Ist of March or last of | 


l’ebruary. 


Question. During that time were you ata | 


hotel or at a private residence? 
Answer. At a private boarding- house. 


Question. Did you have an interview with | 


the President of the United States on the 21st 
of February? _ 
Answer. I did. 


Question. Alone, or in company with whom? | 


Answer. In company with a member of 
the House of Representatives. 
Question. Who was he? 
Answer. Mr. Se.ye, of Rochester, New York. 
Question. How did it happen that you made 
this visit ? 

Mr. Manager BUTLER. 
on that. 

Mr. EVARTS. It is merely introductory. 
It is nothing material. You have no ground 
to object, as the answer will show. 


; 


I pray judgment 


| Mr. Manager BUTLER. Very well. 








— 
— 


The Wirness. Mr. Setye said that while he 
knew the President he never had been form. 
ally presented to him; and understanding 

that | was a friend of the President, and wai 

|| acquainted with him, he asked me if [ woulq 

| not go up with him to the President's and jp. 
troduce Sine 

| By Mr. Evarrs: 

| Question. When did this occur? 

Answer. On the 20th. 

Question. The day before? 

Answer. The day before—on the 20th. 

Question. Your visit, then, on the 21st was 
on this inducement? 

Answer. | made the appointment for the 
next day. linformed Mr. SELYE that it was 
|| Cabinet day, and it would be no use to go up. 
til after two o'clock, as we probably would 
not be permitted to enter, oni appointed two 
o'clock, at his roomsin Twelfth street, to meet 
him for that purpose. 

Question. You went there, and you took up 
Mr. SELYE? ; 

Answer. I went to Mr. SELYE’s room. He 
called a carriage, and we got in and drove to 
the President’s house, a little after two o’ clock, 
or perhaps nearly three. I did not note the 
hour. 

Question. Did you have any difficulty in get. 
ting in? 

Answer. We had. Mr. Kershaw, the usher 
at the door, when I handed him Mr. Senye’s 
card and mine, said that the President had 
some of his Cabinet with him yet, and no one 
| would be admitted. I told him I wished that 
| he would goinand say to the President or say 
to Colonel Moore, with my compliments—— 

Mr. Manager BUTLER. Excuse me; are 
| you going to put in Colonel Moore? 
| Mr. EVARIT'S. ° It is no matter; we are 
|| only getting atthe fact how he got in. [To 
the witness.] Was the fact that Mr. Serve was 
|| a member of Congress mentioned? 

Answer. That was mentioned that Mr. Sexy: 
|| was a member of Congress. 

Question. And so you got in? 

Answer. And so we got in. 

Question. When you went up-stairs; and 
|| were you immediately admitted, or otherwise’? 
Answer. We were up-stairs then when 
this took place;in the ante-room near the 
President’s reception-room. 

Question. Very well; then you went in after 
awhile ? 

Answer. Yes, sir; we went in. 

Question. Was the President alone when you 
went in? 

Answer. He was alone. 

Question. Anddid you introduce Mr. Setye? 
‘|| Answer. I introduced Mr. Seve. 
Question. As a member of Congress? 
|| Answer. As a member of Congress from the 
|| Rochester district. 

Question. Before this time had you heard 
|| that any order for the removal of Mr. Stanton 
1 had been made? 

Answer. | had heard nothing of it. 

Question. Nor had Mr. Serye, so far as you 
know? 

Answer. He had not. I found him lying 
down when I got to his room, about two o'clock, 
and he complained of being unwell. 

Question. So far as you know, he had heard 
nothing of it? 

Answer. So far as I know, he had heard 
nothing of it. ; 

Question. Did you then hear from the Presi- 
| dent of the removal of Mr. Stanton? 

Mr. Manager BUTLER. Stay a moment. 
We feel it our duty to object to the state 
|| ment of the President to this person or Mr. 
SELYE or anybody else, declarations made to 
parties in the country generally. There can be 
no end to this kind of evidence; everybody 
may be brought here. Where are we to stop, 
if there is to be any stop? If not, the time 
of the country will be consumed in hearing 
every conversation between the President an 
i every person that he chooses to introduce. 


Mr. EVARTS. If the evidence is propet 
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time to have considered about the public 
rest was when the trial was commenced or 





show that at the very moment he asserts, ‘‘ This 
is but a temporary arrangement; I shall at 


Mr. Stanton and appointing General Thomas, 


e he ite : . e and had supposed that it had quietly been 
rm. romoted. We are not to be excluded from a once send in a good name for the office to the || acceded to, he then and there had the purpose 
a. efense because it takes time to put it in. Of || Senate.”’ not of making an appointment of General 
well arse it would be more convenient to stop a || Now, you will perceive that this bears upon Thomas that was to hold, which should super- 
ald quse at the end of the prosecution’s case and || the President’s condition of purpose in this || sede proper action of the Senate; but at the 
i. cave the time of the country or of the court. | matter, both in respect to any force as threat- || very moment, having used this necessary ap- 

Weare reducing to writing our offer. | ened or suggested by anybody else being || pointment for the purpose of testing the ques- 

Mr. Manager BUTLER, The —— simply | imputable to him at this time, and upon the || tion of the Constitution and of the law. he then 

;what was said between the President and || question of whether this appointment of Gen- |) proposed to send to the Senate of the United 

\[r. Se.ye and Mr. Perrin. That is the ques- || eral Thomas had any other purpose than what || States a nomination for the ollice. 

“on that | had the honor to object to. appeared upon its face, a nominal appointment, Mr. Manager BUTLER. Mr. Presiden t 

“Mr. EVARTS. We are reducing it to form || to raise the question of whether Mtr. Stanton |) there are one or two new facts now put in, or 
Was n order that it may be passed upon. A | would retire or not, and determined, as it pretended facts, upon which this evidence is 

The offer, having been reduced to writing, || seemed to be for the moment, by the acquies- || pressed. The more material one is that this 
the was read by the Secretary, as follows: | cence of Mr. Stanton, was then only to be || was before any controversy arose between the 
was We offer to prove that the President then stated maintained until a name was sent into the President and Congress upon the subject of 
un- that he Re eres ee ee || Senate, as by proof hitherto given we have || Mr. Stanton. If that were so, then it might 
ould om the duties ad interim; that thereupon Mr. shown was done on the following day before | possibly have some color of a shadow of a 
two Perrin said | Gappoging Mr. stanten should oo a 0 ae ‘ON. 3 ar a || shade of bearing. But had there not been a 
neet the onsets. General homes is already in the office.” | ay , ore the he ae wae eee So going on? Had he a known 

ie then added, “It is only a temporary arrange- || that the question e read. 7 _ || that the Senate had restored Mr. Stanton? 

k un ment; 1 shall send in to the Senate at once a good | The CHIEF JUSTICE. The proposal of Had he not tried to get him out and had they 

. name for the office.” | the counsel for the President will be read. not put him back? Had he not been beseech- 

He Mr. Manager BUTLER. I find it, Mr. | The Secretary read as follows: ing and beseeching General Sherman to take 
e to President and Senators, my duty to object to We offer to prove that the President then stated || the office weeks, ay, months before, and had 

ock is. There is no end to declarations of this || that he had issued an order for the removal of Mr. || not General Sherman told him, ‘I cannot 

he i 1 - . 7 ‘ Stanton and the employment of Mr. Thomas to per- . . . + ays 

the sort. The admission of those to Sherman and || form the duties ad interim: that thereupon Mr. Per- || take it without getting into difficulty; there 
to Thomas was advocated on the ground that |} rin said, “Supposing Mr. Stanton should oppose the || will be trouble; why mix me, an Army officer, 

ge he ollice was tendered to them and that it was || order.” The President replied: “There is no dan- || yp in this trouble?’ And yet the President’s 
& , . - si Mois te : || ger of that, for General Thomas is already in the . . ae . 

, part of the res geste. This is mere narra- | office.” He then added: “It is only a temporary || Counsel rise here in their place and put this 
sher tion, mere statement of what he had done and || arrangement; I shall send into the Senate at once a || evidence before you, because it was his declar- 
YE'S what he intended to do. It never was evidence || g00d name for the office.” ation before any controversy arose or Was 
had F and never will be evidence in any organized || Mr. Manager WILSON. Mr. President, as || likely to arise! 

one wrt, so far as any experience in court has || this objection is outside of any former ruling Another proposition is put in here, and that 

that taught me. I do not see why you limit it. If || of the Senate, and is perfectly within the rule || is that this must be evidence because it was 
r say Mr. Perrin, who says that he has heretofore || laid down in Hardy’s case, I wish to call the || said toa member of Congress. I am aware 
— een on the stump, can go there and ask him || attention of the Senate to that rule again, not || that we have many rights, privileges, and ap- 
at iestions, and the answers can be received, || for the purpose of entering upon any consider- || purtenances belonging to our official position, 

why not anybody else? If Mr. Se.ye could go || able discussion, but to leave this objection || but I never was aware before that one of them 

are here why not everybody else? Whycould he |! under that rule to the decision of the Senate: || was that what was said to us was evidence be- 

(1 make declarations to every man, ay, and ‘Nothing is so clear as that all declarations which || cause it was said to us by anybody. I have 
Wi woman, too, and bring them in here, as to |} apply to facts, and even eee te Ge particular case || had a great many things said to me that I 

hat he intended to do and what he had done || er of oe eee weiss eek eee | should be very unwilling to have regarded as 

ELY instruct the Senate of the United States in | and are not evidence for him, because the presump- evidence. For instance, here is a written 
heir duties sitting as a high court of impeach- || tion upon which declarations are evidence is that || declaration sent to me to-day. ‘* Butler, pre 

pent? Mer s |) po.man would declare anything against himself ua |! pare to meet your God.”” [Laughter.] “Che 

Mr. EVARTS. Mr. Chief Justice, I am || culty, or in the view to any difficulty, would make || avenger is abroad on your track. ‘* Hell is 
and not aware that the credit of this testimony is || declarations for himself.” —24 State Trials, p. 109%. your portion.’’ [Laughter.] Now, I trust that 
1S tall affected by the fact that Mr. Perrin has If this offer of proof does not come perfectly || is not evidence because it is said to a member 
vhen en engaged in political canvasses, nor do I || within that rule then I never meta case within || of Congress. And yet it is just as pertinent, 
th suppose that it assists usin determining whether || my experience that would come within its pro- || just as competent, in my judgment, as this 

this should be admitted, because a declaration || visions. I leave this objection to the decision || declaration. We are to have these kinds of 
afte might be made even to a female. The ques- || of the Senate upon that rule. declarations made to us by the enemies of the 
tion, then, is, whether the declaration, at this Mr. EVARTS. It may truly be said, I sup- || country, and we are to sit here and admit the 
time and under these circumstances, of the || pose, Mr. Chief Justice and Senators, that the || President’s declarations in justification of his 
| you President’s intent in what he had done was || question now proposed is not entirely covered || conduct, which brings out such a condition of 
and is proper to be heard. | by any previous ruling of the Senate, because || this country. 

It will be observed that this was an interview || there were circumstances in regard to the atti- || I did not mean by any manner of means 

LYE? between the President of the United States || tude of the persons between whom and the || when I was up before to suggest that the fact 
and a member of Congress, one of ‘* the grand || President those conferences took place that are || of this being made to a gentleman who is on 
inquest of the nation,’’ holding, therefore, an |} not precisely reproduced here in the relation || the stump would make it more or less compe- 
n the othcial duty and having access, by reason of || of a member of Congress toward the Presi- || tent; only to show that so far as the evidence 
iis Official privilege, to the person of the || dent. But, Senators, you will perceive that || goes, so far as they choose to put in his pro- 
eard President ; that at this hour of the day the || before the controversy arose, and at a time || fession, it is utterly outside of this case. 1 do 
ton President was in the attitude of supposing, || when, in the President’s opinion, there was to || not think it would make it more or less evi- 
upon the report of General Thomas, that Mr. || be no controversy, he made this statement in |} dence because it should have been made toa 

Stanton was ready to yield the office, desiring || the course of his proper intercourse with this || woman, I was only foreseeing what might 
3 you ouly the time necessary to accommodate his || member of Congress, thus introduced to him, |} come—quite as probable as this—that some 

private convenience, and that he then stated to || concerning his public action. It isapplicable || of the lady friends—I beg pardon the woman 
ying these gentlemen, ‘‘I haveremoved Mr. Stanton || in reference both to the point of why the ap- || friends of the President might have gone to 
lock, and appointed General Thomas ad interim,” | pointment of General Thomas was made and || the White House on that day and he might 
Which was their first intelligence of the occur- |} with what limitation of purpose in so appoint- || have told them what his purpose was. It 
eard rence; that upon the suggestion, ‘* Will there || ing him, and as bearing also upon the question || would be just as much evidence, in my judg- 
not be trouble or difficulty ?’’ the President || of whether he was using or justifying force. || ment, as this; and it was only in that view, to 

eard answered (showing thus the bearing on any || May not declarations that are drawn from sup- || show the innumerableness of the persons to 
question of threats or purpose of force as to || posed coadjutors of his, with a view of fixing || whom these competent declarations could be 
resi de imputed to him from the declarations that |} upon him the responsibility of the same, be || made, that I brought up the illustration which 

Leneral Thomas was making at about the || rebutted by his statements at the same period || produced the answer on the part of the learned 
nent. ‘ame hour to Mr. Wilkeson) that there was no || in this open and apparently trathful manner, || counsel. Ce 
state: ccasion for or **no danger of thatas General || unconnected with any agitation or any ques- Mr. EVARTS. The lis mota, Mr. Chief 
Mr. ‘homas was already in.’’ Then, as to the || tions of difficulty or any lis mota? And then || Justice and Senators, so far as it has been 
de to notive or purpose entertained by the President || it is important, as bearing upon this precise || alluded to as bringing discredit upon the Presi- 
an be ‘tthe time of this act of providing anybody || fact, that the next day having sent in, as we || dent’s statements is the controversy between 
body ‘tat should control the War Department or || have proved, the nomination of Mr. Ewing, || Congress and himself in regard to the removal 
stop, ‘Le military appropriations, or by combination |} senior, of Ohio, for the place of Secretary of || of Mr. Stanton. What political differences 
time with the Treasury Department suck the public || War, to show that that was not a purpose or | there are or may have been between the Presi- 
aring ids, or to have, though I regret to repeat || an act that was formed after the occasion of | dent and the Houses of Congress, it is of no 
t and “ie Words as used by the honorable Manager, || difficulty or after the appearance of danger or | consequence to inquire, nor is it of the least 
. 4tool or a slave to carry on the office to the || threat to himself; but that at the very moment || consequence to inquire into the period during 
roper *triment of the public service, we propose to || that he was performing the act of removing || which the suspension of Mr. Stanton had taken 
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place, for that certainly was within any view 
of the law that can be suggested. I referred, 
therefore, as has often been referred, to the 
controversy produced by the threat of the House 
and its very promptexecution of impeachment ; 
and that had not occurred in any point to ask 
the President's attention at the moment of this 
It was therefore a statement by 
him unatfected by any such considerations as 
those. 

the CHIEF JUSTICE. Senators, the Chief 
Justice is unable to determine the precise ex- 
tent to which the Senate regards its own decis- 
ion as applicable. He has understood the 
decision to be that, for the purpose of showing 
intent, evidence may be given of conversations 
with the President at or near the time of the 
transaction. Itis said that this evidence is dis- 


statement. 


tinguishable from that which has been already | 


introduced. ‘The Chief Justice is not able to 
to distinguish it; but he will submit directly 


to the Senate the question whether it is admis- | 


sible or not. 

Mr. CONNESS. 
nays on that question. 

‘The yeas and were ordered. 

Lhe question being taken by yeas and nays, 
resulted —veas 9, nays 37; as follows: 

Y EAS— Messrs. Bayard, Buckalew, Davis, Dixon, 


Dowtitile, iendricks, MeCreery, Patterson of Len- | 


hessce, and Vir kers “J. 

NAYS 
ling, Conness, Corbett, Cragin, Drake, Ferry, Fessen- 
den, Fowler, Frelinghuysen, Grimes, Harlan, How- 
ard, llowe, Johnson, 
Morrili of Vermont, Morton, Nye, Patterson of 


New tlampshire, Pomeroy, Kamsey, Ross, Sherman, | 


Sprague, Stewart, Thayer, Tipton, ‘Trumbull, Van 
Winkle, Willey, Williams, Wilson, aud 7 

NOT VOTING.— Meesrs. 
munds, Henderson, Norton, Saulsbury, Sumner, and 
W ade—8, 

Se the Senate decided the question to be 
inadmissible. 

Mr. EVARTS. 
eluded, we have no other questions to ask of 
the witness, 

Mr. Manager BUTLER. We have none, sir. 

Mr. EVARTS. We have reached a point, 
Mr. Chief Justice and Senators, at which it 
will be convenient to us that we should not be 
reguired to produce more evidence to-day. 

Mr. Manager BUTLER. Mr. President, I 
hope upon this movement for delay the Presi- 
dent's counsel will be called upon to go on 
with their case, and [ have only to put to them 


"oa toag—* 
ULCS—vi. 


the exact thing that the President's counsel, | 


Cox and Mr. Merrick, used in the case of 
General Thomas before the criminal court of 
this District, according to Merrick’s testimony. 


It is always ungracious to object to delay be- | 
We should | 


have been glad to have Mr. Stanbery here, but | 


cause of the sickness of counsel. 


these gentlemen present can try this case. 
There are four of them. When a motion to post- 
pone the case of Thomas before Chief Justice 
Cariter was made to postpone the case because 
of the sickness of Mr. Carpenter, for a single 
day, the President's counsel, arguing his case, 
trying his case before the court said ‘‘No; a 
case Involving so much of public administration 


cannot wait for the sickness of counsel.’’ ‘I | 


thank thee, Jew, for teaching me that word.”’ 
The President’s counsel there well told us 
what we ought to do. In the ease of Mr. 
Thomas the President could not wait for sick 
mena or sick women. ‘he case must go through. 
We cannot wait now, on the same ground, tor 
the sickness of the learned Attorney General ; 
and why should we? Whyshould not this Presi- 
dent be ealled upon now to go on? We have 
been here thirty-three working days since the 
President actually filed his answer, and we, the 
Managers, have used but six days of them, and 
the counsel but part of seven. Twenty-one of 
them have been given to delays on motion of 
the President, and there have been four ad- 
journments on the days we have worked earlier 
than the usual time of adjournment, in order 
to accommodate the President. 

_ Now, the whole legislation of this country 
is stopping; the House of Representatives has 
to be, day by day, here at your bar. The taxes 
of the country cannot be revised because this 


I ask for the yeas and | 


Messrs. Cameron, Cattell, Chandler, Conk- | 


Morgan, Morrill of Maine, | 


Anthony, Cole, Ed- | 


This evidence being ex- | 


i} 


| vidual. 


| thousand men laid down their lives to save the 











Serer 


| tion of any testimony. 





SUPPLEMENT TO 
4) 

trial is in the way. The appropriations for | 
carrying on the Government cannot be passed | 
because this trial is in the way. 
be done, and the whole country waits upon us 
and our action, and it is not time now for the 
exhibitions of courtesy. Larger, higher, greater 
interests are at stake than such questions of | 
ceremony. Far be it from me not to desire to 
be courteous, and not to desire that we should 
have our absent and sick friend here to take 
part with us; but the interests of the people | 
are greater than the interests of any one indi- 
Gentlemen of the Senate, this is the 
closing up of a war wherein three hundred 


country. In one day we sacrificed them by 
tens and twenties of thousands on the field of 
battle, and shall the country wait now in its | 
march to safety because of the sickness of one 
man and pause for an indefinite time, because | 
the duration of sickness is always indefinite ? 
More than that, I have here in my hand tes- | 
timony of what is going on this day and this 


hour in the South. 


Mr. CURTIS. We object to the introduc- 





Nothing ean || 
|| matters. 
| °° » 7 

|| January to the 28th of January, by such 


1] ~~ | 
| when the Managers of impeachment on 4) 





Mr. Manager LOGAN. Below. 
Mr. Manager BUTLER. No; I mean wha 
I say, above. I never make mistakes in sy, h 
I know what I say. From the 





od of 
pur- 


| chases, the price of bonds was run Up and the 


| people were made to pay that difference—ruy, y), 
| trom one hundred and four and three quar tw 
| to one hundred and eight per cent., and sti|| ¢),. 
| purchases went on, and they have gone on fy: 
that of February down to the 4th of Ayy; 


| he 


| part of the House of Representatives fel; ;, 


|| their duty to take this testimony of the Agsic. 


| ant Treasurer at New York under oath, and the 
| result of it 1 here lay in detail before you: 


[At this point Mr. Manager Bur ier intro. 
duced certain tabular statements of ** Sales of 
Gold from January 1, 1868, to April 4, 1x8, 
inclusive,’’ and ‘‘Purchases of Seven-Thirty 
Notes,’’ (see Daily Globe of April 17, 18ys. 
| which statements are omitted in this issne of 
the proceedings by direction of the Senate git. 
| ting for the trial, made at its next meeting, in 





Mr. EVARTS. 
of it here. 

Mr. Manager BUTLER. The relevancy of 
it is this, that while we are waiting for the 
Attorney General to get well, and you are asked 
to delay this trial for that reason, numbers of 


We object tothe relevancy 


| our fellow-citizens are being murdered day by 


day. There is not a man here who does not 
know that the moment justice is done on this 
great criminal these murders will cease. 

Mr. CURTIS rose. 

Mr. Manager BUTLER. I cannot be inter- 
rupted. This is the great fact which stands 
here before us, and we are asked ‘* Why stand 
ye here idle?’’ by every true man in the coun- 
try. Mr. Chief Justice, in Alabama your 


| register of bankruptéy, appointed by yourself, 
| General Spencer, of ‘Tuscaloosa, is driven to- 
| day from his duties and his home by the Ku- 


Klux-Klan, upon fear of his life, and I have 
the evidence of it lying on our table; and 


| shall we here delay this trial any longer, under 
| our responsibility to our countrymen, to our 


consciences, and to our God, because of a 
question of courtesy? While we are being cour- 
teous the true Union men of the South are 
being murdered, and on our heads and on our 
skirts is this blood, if we remain any longer 
idle. 

Again, sir, since you have begun this trial— 


I hold the sworn evidence of what [ say in my | 
hand—sinee the 20th day of February last | 


and up to the 4th day of this present April— 
and no gold had been sold by the Treasury 
prior tothat time since December 12—$10,800,- 


000 of your gold has been sold at a sacrifice to | 


your Treasury. and by whom? More than one- 
half of it, $5,600,000, by one McGinnis, whom 


the Senate would not permit to hold office, and | 


over ten thousand dollars in currency, of which 
I have the official evidence here, under the 
sworn oath of the Assistant Treasurer at New 
York, has been paid to him, after the Senate 
had refused to have him hold any office and 
had rejected him as a minister to Sweden. He 
now takes charge of the sale of your gold by 


order of the Executive, as a broker, and we || 


are to wait day by day while he puts into his 
pocket, from the Treasury of the country, 
money by the thousands, because this gold is 
sold from one and one eighth per cent. to three 
per cent. lower than the market rates at differ- 
ent dates, as taken from the best tables. The 
commissions alone amount to what I have said, 
supposing the gold to be sold honestly by this 
rejected diplomat. 

Worse still, sir; I have here from the same 
source the fact that since the Ist day of Janu- 
ary last there have been bought. in the city of 
New York alone, on behalf of the Treasury, 
$27,058,100 of the bonds of the United States, 
by men who return them from three eighths, 
one half, five eighths to three quarters above 
the market price, and since February 20, 
$14,181,600 worth. 


| these terms: 


“Ordered, That such tabular statements be omit- 
ted from the proceedings of the trial as published by 
rule of the Senate.” r 


Vide proceedings of Friday, April 17th. ] 





Now, I say, for the safety of the finances of 
| the people, for the progress of the legislation 
|| of the people, for the safety of the true and 
| loyal men, black and white, in the South who 
'| have periled their lives for four years; yea, 
five years ; yea, six years; yea, seven years, in 
| your behalf for the good of the country, for all 
that is dear to any man and patriot, | pray 
| let this trial proceed; let us come to a de- 
termination of this issue. If the President of 
the United States goes free and acquit, then 
|| the country must deal with that state of facts 
|| as it arises; but if he, as the House of Repre 
i} sentatives instructs me, and as I believe, is 
| guilty; if on his head rests the responsibility; 
if from his policy, from his obstruction of tv 
|| peace of the country, all this corruption and 
all these murders come, in the name of Heaven 
| let us have an end of them and see to it that 
| we can sit at least four hours a day to attend 
| to this the great business of the people. 

Sir, it may be supposed here that | am mis- 
taken as to time wasted; but let us see; let me 
| give you day and date. ‘The articles of im- 
peachment were presented on March 4, and 
the summons was returnable March 1), at 
which time the President, by its terms, was 
requested to answer. Delay was given, on his 
|| application for forty days, to the 23d—ten days, 
when the answer was filed, and a motion was 
made for thirty days’ delay, which failed. Then 
| a motion for a reasonable time after replica: 
|| tion was filed, which was done on the 24th. 
|| ‘Time was given, on motion of the President's 
'| counsel, until the 30th—six days. On that day 
|| the Managers opened their case, and proceeded 
| without delay with their evidence till April 4 
i 
| 





| —six days. Then, at the request of President s 
| counsel, adjourned to April 9—five days. Mr. 
Curtis opened a part of a day, and asked for 
| an adjournment till the 10th, wherein we lost 
They continued putting in evi 


} 





half a day. 
dence till the 11th (12th being Sunday) and 
|| 13th. Because of sickness, adjourned agen 
} over till Wednesday, 14th. Wednesday ad- 
|| journed early, because counsel could go no 
further. ‘Thursday, now another motion to 
adjourn, because counsel cannot go on. lhirty- 
four days since the President filed his answer; 
six days used by the Managers in putting !! 
their case; parts of seven used by the counsel 
for the President, and twenty-one given 4 
delay to the President on his motion. 

I do not speak of all this to complain of the 
Senate, but only that you and the country may 
see exactly how courteous and how kind you 

| have been to the criminal and to his counsel 
Yielding to the request of the counsel who 
opened you lost half aday. Then the ope” 
ing consumed parts of two days. On the next 


day they said they were not quite ready to 8° 
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+hrough with General Sherman, and you again 
adjourned earlier than usual. Then we lost 
rost all of Monday in discussing the ques- 
. which were raised. We adjourned early 
\londay, as you remember, and on the next 
‘there was an adjournment almost imme- 
i iy after the Senate met, because of the 
arned Attorney General. Now, all we ask 
that this case may go on. 
If it be said that we arehardin our demands 
‘hat this trial go on, let me contrast for a 
moment this case with a great State trial in 
ngland, at which were present Lord Chief 
Justice Eyre, Lord Chief Baron McDonald, 
Baron Hotham, Mr. Justice Buller, Sir Nash 
Grose, Mr. Justice Lawrence, and others of 
her majesity’s judges in the trial of Thomas 
Hardy for treason. ‘There the court sat from 
nine o'clock in the morning until one o'clock 
at night, and they thus sat there from Tuesday 
until Friday night at one o’clock, and then, 
when Mr. Erskine, afterward Lord Chancellor 
Erskine, asked of that court that they would 
not come in so early by an hour the next day 
because he was unwell and: wanted time, the 
court after argument refused it, and would not 
give him even that hour in which to reflect upon 
his opening which he was to make, and which 
occupied nine hours in its delivery, until the 
jury asked it, and then they gave him but a 
single hour, although he said upon his honor 
to the court that every night he had not got to 
his house until between two and three o’ clock 
in the morning, and he was regularly in court 
at nine o'clock on the following morning. 
‘That is the way cases of great consequence 
are tried in England. That is the way other 
courts sit. [am not complaining here, Sena- 
tors, understand me. I am only contrasting 
the delays given, the kindnesses shown, the 
courtesies extended in this greatest of all 
cases, and where the greatest interests are at 
stake, compared with every other case ever 
tried elsewhere. The Managers are ready. 
We have been ready; at all hazards and sacri- 
fices we would be ready. We only ask that 


alll 


kewise ready, and go on without these in- 


terminable delays with which, when the House | 


began this impeachment, the friends of the 
President there rose up and threatened. You 
will find such threats in the Globe. Mr. James 
Brooks, of New York, said, in substance, 
‘You can go on with your impeachment, but 
I warn you that we will make you go through 
all the forms, and if you go through all the 
forms we will keep it going until the end of 
Mr. Johnson's term, and it will be fruitless.”’ 
Having thus threatened you, Senators, I had 
supposed that you would not allow the threat 
to be carried out, as it is attempted to be ear- 
ried out, by these continued delays. 


Mr. President and Senators, I have thus 


given you the reasons pressing upon my mind 
why this delay should not be had ; and [ admit 
Ihave done it with considerable warmth, be- 


cause | feel warmly. I open no mail of mine 


that I do not take up an account from the | 


South of some murder or worse of some 
frieud of the country. I want these things to 
stop. Many a man whom I have known stand 
ing by my side for the Union I ean hear of 
now only as laid in the cold grave by the 
assassin’s hand. This has stirred my feelings, 
ladmit. The loss of my friends, the loss to 
the country of those who have stood by it, has, 
perhaps, very much stirred my heart, so that 
lhave not been able with that coo:ness with 
Which judicial proceedings should be car- 
tied on to address you upon this agonizing 
topic. I say nothing of the threats of assassin- 
ation made every hour and upon every occa- 
‘ion, even when objection to testimony is made 
by the Managers. 
made against the lives of the great officers of 
the Senate and against the Managers. We 
are all free. There is an old Scoteh proverb 
in our favor: ‘The threatened dog a’ lives 
the longest.” We have not the slightest fear 
of these cowardly menaces; but all these 


SUuPPLEMENT— 14. 


I say nothing of the threats | 


| harangue before in a court of justice ; 


now the counsel for the President shall be |! 


threats, these unseemly libels on our former 
government will go away when this man goes 
out of the White House. 

Mr. CONNESS. Mr. President, I offer the 
following order : 

_Ordered, That on each day hereafter the Senate, 
sitting as acourt ofimpeachment, shall meetat eleven 
o'clock a. m. 

Mr. SUMNER. I send to the Chair a sub- 
stitute for that order. 

Phe CHIEF JUSTICE. The Seeretary will 
read the substitute proposed by the Senator 
from Massachusetts. 

The Secretary read as follows: 

_ That, considering the public interests which suffer 
from the delay of this trial, and in pursuance of the 
orderalready adopted to proceed with all convenient 
dispatch, the Senate w&l sit from ten o’clock in the 
forenoon to six o’clock in the afternoon, with such 
brief recess as may be ordered. 

Mr. TRUMBULL. I rise to a question of 
order, whether it is in order to consider these 
propositions to-day under the ruling of the 
Chair. 

The CHIEF JUSTICE.. They are not in 
order if anybody objects. 

Mr. TRUMBULL. I object to their con- 


sideration. 


The CHIEF JUSTICER 


They will go over 


| until to-morrow. 


Mr. EVARTS. Mr. Chief Justice and 
Senators, I am not aware how much of the 


| address of the honorable Manager is appro- 


priate to anything that has proceeded from 
me. I, at the opening of the court this morn- 
ing, stated how we might be situated, and 
added that when that point of time arrived 
I should submit the matter to the diseretion 
of the Senate. I have never heard such a 
but I 
cannot say that 1 may not hear it again in this 
court. All these delays and the ill conse- 
quences seem to press upon the honorable 
Managers except at the precise point of time 
when some of their moutlis are open occupy- 
ing your attention with their long harangues. 
If you will look at the reports of the discus- 
sious on questions of evidence, as they appear 
in the newspapers, while all that we have to 


| say is embraced within the briefest paragraplis, 
long columns are taken up with the views of 


the learned Managers, and hour after hour is 
taken up with debates on the production of our 
evidence by these prolonged discussions, and 
now twenty minutes by the watch with this 
harangue of the honorable Manager about the 
Ku-Klux-Klan. I have said what I have said 


| to the Senate. 


Mr. CAMERON. Mr. President, I should 


| like to inquire whether the word *‘ harangue”’ 
| be in order here? 


Mr. Manager BUTLER. 


| concerned it is of no consequence. 


Mr. DOOLITTLE. Mr. Chief Justice, I 


should like to know whether the harangue 


itself was in order, not the word? 

Mr. FERRY. Mr. President, I move that 
the Senate, sitting asa court of impeachment, 
adjourn. 

Mr. SUMNER. I move that the adjourn- 
ment be until ten o’clock. 

Mr. TRUMBULL. That is not in order. 

The CHIEF JUSTICE. It is not in order. 
The motion to adjourn is, under the rule, to 


| the usual time. 


Mr. SUMNER. Onthat I ask for the yeas 


| and nays. 


The yeas and nays were not ordered. 

The motion was agreed to; and the Senate, 
sitting for the trial of the impeachment, 
adjourned until to-morrow at twelve o'clock. 


Fripay, April 17, 1868. 
The Chief Justice of the United States took 
the chair. 
The usual proclamation having been made 
by the Sergeant-at- Arms, 
The Managers of the impeachment on the 


So far as I am 


part of the House of Representatives, and the | 


counsel for the respondent, except Mr. Stan- 


_THE CONGRESSIONAL GLOBE. 


' 


209 


bery, appeared and took the seats assigned them 
respectively. 

The members of the House of Representa- 
tives, as in Committee of the Whole, preeeded 


by Mr. E. B. Wasnpurne, chairman of that 
committee, and accompanied by the Speaker 
and Clerk, appeare id were conducted to the 
seats provided for th 


i n. 
The CHIEF JUSTICE. The Secretary will 
read the Journal of yesterday's procecdings. 

Mr. STEWART. I move that the reading 
of the Journal be dispensed with. 

The CHIEF JUSTICE. If there be no ab 
jection it will beso ordered. The Chair hears 
none. Itis so ordered. During the sitting of 
yesterday the Senator from California [ Mr. 
ConNess } offered an order that the Senate, sit- 
ting as a court of impeachment, meet hereafter 
at eleven o'clock a. m. That will be before 
the Senate unless objected to. The Secretary 
will read the order. . 

The Secretary read as follows: 

Ordered, That on each day hereafter the Senate, 


sitting as a eourt of impeachment, shall meet at 
elev eno clock a. Mm. 


The CHFEF JUSTICE. 
from Massachusetts dé 
ment ? 

Mr. SUMNER. 
dent, yeste) Inv. 

The CHIEF JUSTICE. The amendment 
offered by the Senator from Massachusetts will 
be read. 

The Secretary read the amendment, as fol- 
lows: 

Strike out 
sert: 

That considering the public interests which suffer 
from the delay of this trial, and in pursuance of the 
order already adopted to proceed with all convenient 
dispatch, the Senate will sit from ten o’clock in the 
forenoon to six o'clock in the afternoon, with such 
brief recess as may be ordered. 

Mr. SUMNER. On that I should like to 
have the yeas and nays. 

rhe yeas and nays were ordered; and being 
taken, resulted—yeas 15, nays 30; as follows: 

Y EAS—Messrs Cameron, Chandler, Cole, Corbett, 
Harlan, Morrill of Maine, Pomeroy, Ramsey, Stew- 
art, Sumner, Thayer, Tipton, and Yates—13. 

NAYS—Mesars. Anthony, Cattell, Conness, Davis, 


Does the Senator 
sire to offer his amend- 


I did offer it, Mr. Presi- 


all after the word “ordered” and in- 


Dixon, Doolittle, Drake, Ferry, Fessenden. Fowler, 


Frelinghuysen, Grimes, Hendricks, Howard, Howe, 
Johnson, Morgan, Morrill of Vermont, Morton, Pat 

terson of New Hampshire, Patterson of Tennessee, 
Ross, Saulsbury, Sherman, Trumbull, Van Winkle, 


| Vickers, Willey, Williams, and Wilson—30. 


_NOT VOTING—Mesers. Bayard, Buckalew, Conk 
ling, Cragin, Edmunds, Henderson, MeCreery, Nox 
ton, Nye, Sprague, and Wade—11. 


So the amendment was rejected. 

The CHIEF JUSTICL. The question recurs 
on the order proposed by the Senator from 
California. 

Mr. CONNESS. 
and nays. 

The yeas and nays were ordered. 

Mr. CONNESS. Now let it be read. 

The Secretary read as follows: 

_ Ordered, That on each day hereafter the Senate, 
sitting as a court of impeachment, shall meet at 
eleven o’elock a. m. 

The question, being taken by yeas and nays, 
resulted—yeas 29, nays 14; as follows: 

YEAS—Messrs. Cameron, Cattell, Chandler, Cole, 
Conkling, Conness, Corbett, Cragin, Drake, Perry, 
Frelinghuysen, Harlan, Howard, Howe, Morgan, 
Morrill of Maine, Morrill of Vermont, Patterson of 
New Hampshire, Pomeroy, Ramsey, Sherman, Stew 
art, Sumner, Thayer, Tipton, Willey, Williams, Wi! 
son, and Yates—.9. j ; 

NAYS—Messrs. Anthony, Davis, Dixon, Deolittle, 
Fowler, Grimes, Hendricks, Johnson. Patte rson of 
Tennessee, Ross, Sauisbury, Trumbull, Van Winkle, 


and Vickers—l4, 
NOT VOTING—Messrs. 3ayard, Buckalew, Td 


munds, Fessenden, Henderson, McCreery, Morton, 
Norton, Nye, Sprague, and Wade—11. 

So the order was adopted. 

Mr. FERRY. I send an order to the Chair. 

The CHIEF JUSTICE. The Secretary wil! 
read the order proposed by the Senator froim 
Connecticut. 

The Seeretary read as follows: 

Whereas there appear in the proceedings of t! 
Senate of yesterday as published in the Globe of | 
morning certain tabular statements incorporated in 
the remarks of Mr. Manager Butier upon the ques- 
tion of adjournment, which tabular statements were 


On that I ask for the yeas 
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neither spoken of in the discussion, nor offered or |_Chair instruct the witness to turn ‘his face in 


received in evidence: Therefore, 
Ordered, That such tabular statements be omitted 
from the proceedings of the trial as published by rule 


Mr. Manager BUTLER. 


for discussion ? 


Is that a matter 


SUPPLEMENT TO 


this direction ? 


| Mr. EVARTS. Mr. Chief Justice, if we 


much silence in the Chamber as would be 


|| possible, and we must take witnesses with such 


of the Senate, ] may be allowed a suggestion, there is not so 
! 


The CHIEF JUSTICE, 
for present consideration unless objected to. | 
Mr. FERRY. 
tion, 


The CHIEF JUSTICE. 


tion. It is before the Senate. | 


Mr. Manager BUTLER. I only desire to 
say, sir, that I stated the effect of the tabular 
statements yesterday. I did not read them at 


length, because it would take too much time. || 


Mr. HENDRICKS. Mr. President, I rise | 
to a question of order and propriety. I wish | 
to know whether it is the right of any Senator | 
to defend the Secretary of the Treasury against 
attacks that are here made upon him, or whether | 
our mouths are closed while these attacks are | 
made; and if it is not the province and right 
of a Senator to defend him in his office, whether 
it is the right of the Manager to make an attack | 
upon him? | 

The CHIEF JUSTICE. The question of | 
order is made by the resolution proposed by | 
the Senator from Connecticut, Upon that | 


question of order, if the Senate desire to de- || 


bate, it will be proper that it should retire for | 
consultation. If no Senator moves that order, | 
the Chair conceives that it is proper that the | 
honorable Manager should be heard in expla- | 
nation. 
Mr. Manager BUTLER. I wish to say, sir, 
that I did not read the tables because they | 
would be too voluminous. I had them in my | 
hands; | made them a part of my argument; 


| 

i} 

| 

I ask its present considera- | 


I read the conclusions of them, and stated the | 


inferences to be drawn from them, and I thought | 
it was due to myself and due to the Senate that | 
they should be put exactly as they were, and I | 


therefore incorporated them in the Globe. 


_ To the remark of the honorable Senator, T persons present, and there were quite a large 
simply say that I made no attack on the Sec- || 


retary of the Treasury; I said nothing of him; | 


I did not know that he was here at all to be 


discussed ; but I dealt with the act as the act | 


of the Executive simply, and whenever called 
upon to show I can show the reasons why I 
dealt with that. 

The CHIEF JUSTICE. The Secretary will 
read the order submitted by the Senator from 
Connecticut. 

The Secretary again read the order. 

Mr. ANTHONY. Mr. President, I under- 
stood the Senator from Indiana to inquire if 
under the rules he could be permitted to make 
an explanation, or to make a defense of the 
Secretary of the Treasury? 

The CHIEF JUSTICE. The rules positively 
prohibit debate. 

Mr. ANTHONY. But by unanimous con- 
sent I suppose the rule oud be suspended. 

Mr. Wi sLIAMS. _I object. 

The CHIEF JUSTICE. Objection is made. 


Senators, you who are in favor of agreeing to | 


the order proposed by the Senator from Con- 
necticut will please say ay, those of the con- 
trary opinion no. [Putting the question. ] 
The ayes appear to have it, The ayes have 
it, and the order is adopted. 

The CHIEF JUSTICE. Gentlemen of 
counsel for the President, you will please pro- 
ceed with the defense. 

Mr. CURTIS. The Sergeant-at-Arms will 
call William W. Armstrong. 


Wituiam W. ArMsTRonG sworn and ex- 
amined. 

By Mr. Curtis: 

Question. Please state your name in full ? 

Answer. William W. Armstrong. 

Question. Where do you reside? 

Answer. I reside in Cleveland, Ohio. 

Mr. DRAKE. 


suggestion to the Chair, in reference to our 
hearing on this side of the Chamber. 


Will the 


The order will be || 2&tural powers as they possess. 


Mr. CURTIS, (to the witness.) Speak as 
loud as you can. 


The CHIEF JUSTICE. Conversation in 


There is no objec- || the Senate Chamber must be suspended. 


By Mr. Curtis: 
Question. Repeat, if you please, what is 
| your residence? 
| Answer. Cleveland, Ohio. 
Question. And what is your occupation or 

business ? 

Answer. I am one of the editors and pro- 
prietors of the Cleveland Plaindealer. 


of the visit made to that city by President 
Johnson in the summer of 1866? 

Answer. I was. 

Question. Were you present at the formal 
reception of the President by any committee 
or body of men? 

Answer. I was. 

Question. State by whom he was received ? 

Answer. The President and his party arrived 
at Cleveland about half past sight o'clock in 
the evening, and were escorted to the Kennard 
House. After partaking of a supper the Pres- 
ident was escorted on to the balcony of the 
Kennard House, and there was formally wel- 
comed to the city of Cleveland, on behalf of 


the president of the city council. 





address of welcome? 

Answer. He did. 

Question. What was the situation of this bal- 
cony in reference to the street, in reference to 
its exposure and publicity,and whether or not 
there was a large crowd of persons present? 


Answer. There was a very large crowd of 


number of people on the balcony. 

Question. How did it proceed after the Pres- 
ident began to respond ? 

Answer. For a few moments there were no 
interruptions, and I judge from what the Pres- 
ident said that he did not intend 

Mr. Manager BUTLER. Excuseme. Stop 
a moment, if you please. I object to what the 
witness supposed were the President’s inten- 
tions. 

By Mr. Curtis: 

Question. From what you heard and saw 
was the President in the act of making a con- 
tinuous address to the assembly, or was he in- 
terrupted by the crowd, and describe how the 
affair proceeded ? 

Answer. Well, sir, the President commenced 
his speech by saying that he did not intend to 
make a speech. I think, to the best of my 
recollection, he said that he had simply come 
there to make the acquaintance of the people, 
and bid them good-bye. I think that was about 
the substance of the first paragraphs of his 
speech. He apologized for the non-appear- 
ance of General Grant, and then proceeded 











I ask permission to make a | 


with his speech. 

Question. How did he proceed, sir? Was 
it a part of his address, or was it in response 
to calls made upon him by the people? De- 
scribe what occurred ? 

Answer. Well, sir, I did not hear all of the 
|| speech. 

Question. Did you hear calls upon him from 
the crowd and interruptions ? 

Answer. I did, quite a number of them. 

Question. From what you saw and heard the 

President say, and all that occurred, was the 
| President closing his remarks at the time when 
| 
j 
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| these interruptions began? 

| Answer. That I cannot say. 
| Question. Can you say whether these inter- 
| ruptions and calls upon the President were 
| responded to by his remarks? 

' Answer. Some of them were. 


} 


Question. Were you at Cleveland at the time | 


the municipal authorities and the citizens, by | 


Question. Did the President respond to that | 


| 


| 


| 














| 


} 


| 





Question. Were the interruptions ke 





during the continuance of the address, a 
he allowed to proceed without interruption? 
Answer. They were kept up véry nearly to 
the conclusion of the President's speech. © 
Question. What was the character of the 
crowd? Was it orderly or disorderly? 
Answer. Well, sir, the large majority of the 
crowd were orderly. 5 
Question. As to the rest? 
Answer. There was a good deal of disorder 
Question. Was that disorder confined to on. 


| or two persons, or did it affect enough to give 
6 


a character to the interruptions? 

Answer. I have no means of ascertaining 
how many were engaged in the interruptions. 

Question. That is not what I asked you, | 
asked you whether there was enough to give ; 
general character to the interruptions? F 

Answer. There were quite a number of 
voices. Whether they were all from the same 
persons or not I am not able to say. 


Cross-examined by Mr. Manager Burier: 

Question, F. W. Pelton, esq., was the pres. 
ident of the city council, was he not? 

Answer. I believe so. 

Question. Was not his address on the bal. 


| cony to the President simply in the hearing 


of those who were on the balcony, and did no: 
the President after he had received that wel- 
come address then step-forward to speak to 
the multitude ? 

Answer. I believe that after Mr. Pelton ad 
dressed the President several of the distin. 
guished gentlemen who accompanied the party 


| were presented, and then, in response to calls, 
| the President presented himself. 


Question. Presented himself in response to 
the crowd? 

Answer. In response to the 

Mr. CURTIS. In response to what? 

The Witness. In response to the calls. 


By Mr. Manager But.er: 


Question. Would you say that this was a 
correct or incorrect report of that proceeding: 

‘About ten o’clock, the supper being over, the 
party retired to the balcony, where the President 
was formally welcomed to the Forest City by Fy W. 
Felton, esq., president of the city council, as fol- 
ow 





8: 

‘Mr. Presipent: On behalf of the municipal au- 
thorities of the city I cordially extend to you the 
hospitalities of the citizens of Cleveland. We recog- 
nize you as the Chief Magistrate of this now free 
Republic and the chosen guardian of their rights 
and liberties. We are grateful for the opportunity 
afforded by your visit to our city to honor you as our 
Chief Magistrate, and again I extend to you ani to 
the distinguished members of your party a hearty 
welcome.’”’ 


Was that about the substance of Mr. Pel- 


| ton’s address ? 


Answer. That was about the substance, | 
think. 
Question. Then: 


“The President and several members of his party 
then appeared at the front of the balcony and were 
introduced to the people?” 


Answer. Yes, sir. 
Question. Then: 


“The vast multitude that filled the streets below 
was boisterous, and sometimes bitter and sarcastic 
in their calls, interludes, and replies, though some- 
times exceedingly apt.” 


Would you say that was about a fair repre 
sentation ? 

Answer. I do not think there were any calls 
or any interruptions of the President's spee¢! 
until after he had proceeded some five or te! 
minutes. 

Question. But, whenever they did come, 
would that be a fair representation of them: 
Answer. What is your question, sir? 

Question. ‘‘The vast multitude that filled 
the streets below was boisterous, and some 
times bitter and sarcastic in their calls? 

Answer. T hey were to some extent. \ 

Question. ‘They listened with attentio" 
part of the time, and at other times complete’) 
drowned the President’s voice with their voc! 
erations.”’ Was that so? 

Answer. Yes, sir, that was so. , 

Question. ‘‘ After all the presentations ha 
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been made loud calls were made for the Presi- 
dent, wko appeared and spoke as follows. 

Now I will only read the first part to see if 
you will agree with me as to how soon the in- 
terruptions came in: 

“PeLLow-Citizens: It is not for the purpose of 
making a speech that I now appear before you. 
im aware of the great curiosity which prevails tosee 
strangers who have notoriety and distinction in the 
country. 1 know a large number of youdesire to see 
General Grant, and to hear what he has to say. [A 


voice: ‘ Lhree cheers for Grant.’)” 


Was not that the first interruption ? 
Answer. That was the first interruption. 


Question. ‘* But you cannot see him to-night. |} 


He is extremely ill.’’ Now, then, was there any 
interruption after that until he spoke of Stephen 
A. Douglas, and was not that simply the intro- 
duction of applause? 

Answer. ‘There were three cheers, I believe, 
given for Stephen A. Douglas at that time. 


Question. Then he went on without interrup- 


tion, did he not, until these words came in: 


“T come before you as an American citizen simply, 
and not asthe Chief Magistrate clothed in the insignia 
and paraphernalia of State; being an inhabitant of 
a State of this Union. I know it has been said that 
J was an alien.” 

Was not that the next interruption ? 

Answer. I do not remember that paragraph 
in the speech, 

Question. You do not remember whether 
that was there or not. Now, sir, do you re- 
member any other interruption until he came 
to the paragraph : 

“There was, two years ago, a ticket before you for 


the Presidency. _I was placed upon that ticket with 
a distinguished citizen, now no more.”’ 


Then did not the voices come in, ‘* Unfor- | 


tunate!’’ **Too bad!’’ ? 
Answer. 1 did not hear them. 


Question. Do you know whether they were 
or were not said ? 
Answer. I do not. 


Mr. Manager BUTLER, 
you any further. 


I will not trouble 


Barton ABLE sworn and examined. 

By Mr. Curtis: 

Question. State your full name. 

Answer. Barton Able. 

Question. Where do you reside ? 

Answer. In St. Louis. 

Question. What is your occupation? 
Answer. I am engaged in the mercantile 


business, and collector of internal revenue for | 


the first district of Missouri. 

Question. Were you at St. Louis in the sum- 
mer of 1866, at the time when President John- 
son visited that city? 

Answer. Yes, sir. 


Question. Were you upon any committee | 
connected with the reception of the Presi- | 


dent? 


Answer, Iwas upon the committee of re- 
ception from the Merchants’ Union Exchange. 


Question. Where did the reception take | 


place? 

. Answer. The citizens of St. Louis met the 
President and party at Alton, in Illinois, some 
twenty-four miles above St. Louis. My recol- 


lection is that the mayor of the city received 
him at the Lindell Hotel, in St. Louis. 


Question. You speak of being on a com- | 


mittee of some mercantile association. 
was that association ? 


Answer. The merchants and business men 


What 


where they met daily. 
Question. Not a political association ? 
Answer. No, sir. 


Question. Did the President make a public 


address or an address to the people in St. | 


Louis while he was there ? 
Answer. He made a speech in the evening 
at the Southern Hotel to the citizens. 
Question. Were you present at the hotel 
efore the speech was made ? 
Answer, Yes, sir. 
Question. As one of the committee you have 
spoken of? 
» Answer. Yes, sir. 


| Mr. CURTIS. 
} 


| not give your opinion, but give facts. 
| 


| fested it. 
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of the city had an exchange for doing business, | 


Question. Please to state under what cir- 
cumstances the President was called upon to 
speak ? 

Answer. I was in one of the parlors of the 
| hotel with the committee and the President, 
| when some of the cilizens came in and asked 

him to go out and respond to a call from the 
citizens to speak. He declined, or rather said 
that he did not care to make any speech. The 
same thing was repeated two or three times by 
other citizens coming in, and he finally said 
| that he was in the hands of his friends, or of 
the committee, and if they said so he would go 
out and respond to the call, which he did do. 

Question. What didihe committee say? Did 
they say anything? 

Answer. A portion of the committee, two 
or three of them, said after some consultation 
that they presumed he might as well do it. 
| There was a large crowd of citizens on the out- 

side in front of the hotel. 
Question. Did the President say anything 
before he went out as to whether he went out 
| to make a long speech or a short speech, or 
anything to characterizing the speech he in- 
tended to make? 
Answer. My understanding of it was that 
he did not care to make a speech at all. 
That you have already ex- 
plained. 

Mr. Manager BUTLER. Mr. Able, please 

By Mr. Curtis: 

Question. You have already explained that 
he manifested reluctance, and how he mani- 
Now, I want to know if he said any- 
thing as to his purpose in going out? If so, 


| I should like to have you state it if you re- 
d ? y 
| member. 


Answer. I understood from his acceptance 
| that his intention was to make a short speech 
| when he went out. 

Question. Did you or not hear what he said, 


| or were you in a position so that you could 


hear what he said? 
| Answer. I heard his conversation with the 
| committee ? 

Question. I do not mean that ; I mean after 
he went out and began to speak ? 

Answer. Very little of it. 

Question. Was it a large crowd or a small 
one? . 

Answer. A large crowd. 

Question. Were you present far enough to 
| be able to state what the demeanor of the 
crowd was toward the President? 

Answer. I heard from the inside—I was 
not on the balcony of the hotel at all; but I 
heard from the parlor one or two interrup- 
tions. I do not recollect but one of them. 

Question. You remained in the parlor all 
the time, [ understand you? 

Answer. Between the parlor and the din- 
ing-room, where the banquet was spread. 

Question. You were not on the balcony? 

Answer. No, sir. 





Cross examined by Mr. Manager ButLer: 


Question. You met the President at Alton, 
and you, yourself, as one of this committee, 
made him an address on board the steamer 
where he was received, did you not? 

Answer. I introduced him to the committee 
of reception from St. Louis. 

Question. The committee of reception from 
St. Louis met him, then, on board the steamer? 

Answer. On board the steamer. 

Question. And you introduced him with a 
little speech ? 

Answer. Yes, sir. 

| Question. Then Captain Eads, who was the 
| chairman of the citizens or the spokesman of 
the citizens, made him an address, did he? 


| Answer. Yes, sir. 


| 


Question. An address of welcome, and to 
that the President made a response, did he? 
| Answer. Yes, sir. 
Question. And in that address he was lis- 
tened to with propriety by them, as became his 
| place and the ceremony? 
| Answer. I observed nothing to the contrary. 
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Question. You so supposed. Then you went 
to the Lindell Hotel ? 

Answer. | did not go to the Lindell Hotel 
at the time. 

Question. The President went, did he not? 

Answer. Yes, sir; the President was enter- 
tained at the Lindell Hotel. 

Question. And en route to the Lindell Hotel 
he was escorted by a procession, was he not, 
of the military and civic societies ? 

Answer. From the landing ; yes, sir. 

Question. A procession of the benevolent 


societies ? 


Answer. I do not recollect what societies 
they were. There was a very large turn-out; 
perhaps most of the societies of the city were 
present. 

Question. Were you at the Lindell Hotel at 
all? 

Answer. Yes, sir. 

Question. When he got there he was received 
by the mayor, was he not? 

Answer. I was not there when he arrived at 
the Lindell Hotel. 

Question. Were you there when he was re- 
ceived by the mayor? 

Answer. No, sir. 

Question. You do not know whether the 


| mayor made him a speech of welcome or not 


there? 

Answer. Only from what I saw in the press. 

Question. Nor do you know whether the 
President responded there? 

Answer. | was not present. 

Question. What time in the day was this 
when he got to the Lindell Hotel, as near as 
you can say? 

Answer. It was in the afternoon when they 
left the steamboat landing. I do not know 


what time they were at the hotel, because I 


| was not present on their arrival. 


Question. Can you not tell about what time 


they got there? 


Answer. Well, it was probably between one 
and five o’clock. 

Question. After that did you go with the 
President from the Lindell Hotel to the South 
ern Hotel? 

Answer. I do not recollect whether I aecom- 
panied him from the one hotel to the other or 
not. 

Question. He did go from the one to the 
other ? 

Answer. Yes, sir. 

Question. There was to be a banquet for 


| him and his suite at the Southern Hotel that 


night, was there not? 

Answer. Yes, sir. 

Question. At which there was intended to be 
speaking to him and by him, I suppose? 

Answer. There were to be toasts and re- 
sponses; yes, sir. 

Question. And what time was that banquet 
to come off? 

Answer. I do not recollect the exact hour ; 
I think somewhere about nine o’clock. 

Question. At the time the President was 
called upon by the crowd were you waiting for 
the banquet? 

Answer. When the President was called 
upon by the crowd I do not think the banquet 
was ready. He was in the parlors with the 
committee of citizens. 

Question. The citizens being introduced to 


him, I suppose? 


| the balcony trying to get him back ? 


Answer. Yes, sir. 

Question. He then went out on to the bal- 
cony. Did you hear any portion of the speech ? 

Answer. Only such portions of it as I could 
catch from the inside occasionally, I did not 
go on to the balcony at all. 

Question. Could you see on to the balcony 
where he stood from where you were? 

Answer. I could see on to the balcony, but 
Ido not know whether I could see precisely 
where he stood or not. 

Question. While he was making that speech 
and when he came to the sentence, ‘'I will 
neither be bullied by my enemies nor over- 
awed by my friends,’’ was there anybody on 
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Answer. 1 could hardly answer that ques- | 
tion. I was not there to see, 

Question. You said you could see on to the 
palcony, but you were not certain that you 
could see him. You might have seen such an 
occurrence as that. 

Answer. 1 did not. 

Question. You did not see. Can you tell 
whether it was so or not from your own knowl- 


) 


———_»—_—___ — 
i 


edge ? 

Answer. I should think if I could not see it 
I could not tell. 

Question. I only wanted to make certain 
upon that point. 

Answer. Well, sir, 1 am positive on that 
point. 

Question. You have no knowledge on the 
subject. Who was on the balcony beside him? 

Answer. I suppose the balcony will hold 
perhaps two hundred people. There was a 
good many people on there; I could not tell 
how many. 
' Question. Give me some one of the two hun- 
dred, if you know anybody who was there ? 

Answer. I think Mr. Howe was there. My 
recollection is that the President walked out 
with Mr. Howe. 

Question. Was General I’rank Blair there at 
any time? 

Answer. I have no recollection of it if he | 
was. 

Question, Did the President afterward make | 


i 


| stepped out. 


a speech at the banquet? |) 


Answer. A short one. 

Question. Wasthe crowd a noisy and boister- 
ous one after awhile? 

Answer. | heard a good deal of noise from 
the crowd from where I stood—I stood inside— 
or where I was moving about, for | was not 
standing still a great portion of the time. 


Groree Knapp sworn and examined. 
By Mr. Curtis: 

Question. What is your full name? 
Answer. George Knapp. 

Question. Where do you reside ? 
Answer. St. Louis. 
Question. What is your business ? 

Answer. 1 am one of the publishers and 
proprietors of the Missouri Republican. 
Question. Were you in St. Louis at the time 
the President visited that city in the summer | 


of 1866? {| 


Answer. 
Question. Were you present at the Southern 
Hotel before Mr. Johnson went out to make a | 
speech to the people? 
Answer. I was. 
Question. Were you in the room where the 
President was? 
Answer. Iwas. 
Question. Please state what occurred be- | 
tween the President and citizens, or the com- | 
mittee of citizens, in respect to his going out | 
to make a speech ? 
Answer. The crowd on the outside had called 
repeatedly for the President, and some con- | 


versation ensued between those present. I | 


think I recollect Captain Able and Captain 
Taylor and myself at any rate were together. 
The crowd continued to call. Probably some 
one suggested, I think I suggested, that he 
ought to go out. Some further conversation | 
occurred, I think, between him and Captain 
Able—— ; 

Question. The gentleman who has just left 
the stand? 

Answer. Yes, sir; Captain Barton Able, 
and I think I said to him that he ought to go 
out and show himself to the people and say a 
few words at any rate. He seemed reluctant 
to go out, and we walked out together. He | 
walked out on the baleony, and we walked out 
with him, and he commenced addressing the 
assembled multitude as it seemed. 

Question. What was the character of the 
crowd? Was ita large crowd, a large number 


of people? | 


Answer. Ido not thiik I looked at the crowd. 


I was. \| 


|| mind with it, nor do I now recollect. 


_ only draw from my present impression. 
| not recollect. 1} 


j 
i] 


I do not think I got far enough on the baleony |! 


SUPPLEMENT "TO: 


I stood back some distance. 

Question. About what number of people | 
were on the balcony itself? 

Answer. I suppose there were probably fif- 
teen or twenty ; there may have been twenty- | 
five, 

Question. Could you hear the cries from the | 
crowd ? 

Answer. I could not. 

Question. What was the character of the 
proceedings so faras the crowd was concerned? 

Answer, Well, I do not recollect distinctly. 
My impressions are that occasional or repeated 
questions were apparefftly put to the President, 
but I do not now exactly recollect what they 
were. 

Question. Was the crowd orderly or other- 
wise, so far as you could hear? | 

Answer. At times it seemed to be somewhat 
disorderly ; but of that I am not very sure. 


to look on the magnitude of the crowd. I think | 
1] 
| 


Cross-examined by Mr. Manager BurLer: 


Question. Did you go on to the baleony at 
all? 

Answer. Yes, sir; I stepped out. It is a 
wide baleony; it is probably twelve or fifteen | 
feet ; it covers the whole of the side wall. I 
I think I was probably only two 
or three feet back of the President part of the 
time while he was speaking. ‘Then there are 
a number of doors or windows leading out to 
this balcony. You could stand in these win- 
dows or doors and hear every word that was 
said. 

Question. Did you listen to the speech so as | 
to hear every word that was said? 

Answer. | am not sure that I stayed during 
the whole time. I listened pretty attentively 
to the speech while I stood there, but whether 
I stood there during the whole time or not I 
do not now recollect. 

Question. You told us there were from fif- 
teen to twenty persons, if I understood you 
aright, on the baleony? 

Answer. That is my impression. I am not | 
certain about that, because [ did not pay any 
attention to the number. 

Question. How many would the balcony hold? 

Answer. | suppose the baleony would hold 
one hundred. 

Question. Then it was not at allrowded on 
the baleony ? 

Answer. Idonotrecollect. I sayabout that 
whether it was or not. I did not charge my 
The par- 
lors were full. ‘There was a crowd there wait- 
ing to gointo the banquet, and I thinkit is very 
likely that a large number of them crowded on 
the balcony to hear the speech. Whether it 
was crowded or not I do not recollect. | 

Question. Who were present at the timeso as 
to remember distinctly when he said he would 
not be overawed by his friends or bullied by his 
enemies. Do you remember that phrase? 

Answer. I do not recollect it. 

Question. This confusionin thecrowd some- 
times prevented his going on, did it not? 

Answer. I think it likely ; but in that I ee 

o 


Question. Did you hear him say anything 
about ‘* Judas,’* do you remember? | 

Answer. No, sir; I do not recollect. 

Question. You do not recollect that about 
? Did you hear him say anything about 


Judas? 
John Bull, and about attending to him after a 
while? 

Answer. I have no recollection as to the 
points of the speech. 

Question. Then, so far as you know, all you 


that you were-present when some of the citi- 
zens asked the President to go out and answer 


know that would be of advantage to us here is } 


the calls of the crowd? | 
'| tween Monday and Sunday. 


Answer. Yes; some citizens then present in 
the parlor asked him. 

Question. While the banquet was waiting? 
At what time was the banquet to take place? | 

Answer. | think it was to take place at eight | 
o'clock. 


Question. What time had this got to be? 

Answer. I do not recollect that. 

Question. Was it not very near eight 0’ clock 
at that time? 

Answer. I think when the President went 
out it was near the time the banquet was to 
take place, and I think, also, I know, in fact 
that while the President was speaking severy| 
persons, in speaking about it, said it was time 
for the banquet to commence, or somethin 
that effect. 

Question. The banquet had to wait for him 
while the crowd outside got the speech? 

Answer. I do not know that. 

Question. Was not that your impression at 
the time? 

Answer. I think the hour, probably, had 
passed; but in attending banquets it often 
happens that they do not take place exactly 
the hour fixed. 3 

Question. lt appears that this did not; by: 
was that because they waited for the Pres. 
dent or because the banquet was not ready? 

Answer. I think it was because they waited 
for the President. 

Question. Did you publish that speech the 
next morning in your paper? 

Answer. Yes, sir; it was published, 

Question. Did you again republish it on 
Monday morning? 

Answer. Yes, sir. 

Question. While your paper is called the 
Republican it is really the Democrat, and the 
Democrat is the Republican? ’ 
| Answer. The Republican was commenced 
in early times, for I have been connected with 
it over forty years myself, and at the time—— 

Mr. Manager BUTLER. I do not care to 
go back forty years at this time. 

The Wirness. You asked why it was 
called 

By Mr. Manager Burt_er: 

Question. Not why, but as to the fact. Was 
it in fact the Democratic paper at that time 
| when the President was there? 

Answer. Yes, sir. 

Question. And the St. Louis Democrat, so 
called, was really the Republican paper? 

Answer. Yes, sir. 

Question. Now, in the Democratic paper, 
called by the name of Republican, the speech 
was published on Sunday and on Monday? 

Answer. Yes, sir. 

Question. Has it never been republished 
' since? 

Answer. No, sir; not to my knowledge. 

Question. State whether you caused an 
edition of the speech to be corrected for Mon- 
day morning's publication? 

Answer. | met our. principal reporter, Mr. 
Zider 

Question. Please do not state what took 
place between you and your reporter ; itis only 
the fact I want, not the conversation. Did 
you cause it to be done? ¥ 

Answer. I gave directions to Mr. Zider 
after complaining about the report of the 
speech—— 

Question. Excuse me; I have not asked you 
about your directions? 

Answer. I did. I gave directions on read: 
ing the speech- ; 

Question. Please answer the question? 

Answer. Well, I gave directions to have 1! 
corrected, if that is your question. 
| Question. Were your directions followed so 

far as you know? : 
Answer. I do not recollect the extent of the 
corrections. I never read the speech atter 
| ward, and I have forgotten. ; r 
| Question. Did you ever complain afterwaré 
to any man, Mr. Zider or any other, that the 
speech was not as it ought to be as it was _ ; 
lished on Monday morning in the Republican 

Answer. I cannot draw the distinction be- 
I have repeated'y 
spoken of the imperfect manner In which ? 
‘eonceived the speech was reported and pu 
| lished in the Republican on Sunday. W an 
| I spoke of its imperfections for Monday or » 
| 1 do not recollect. 
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Onestion. Will you uot let me call your 
a+ontion, Mr. Witness? You say that you 
j rected a revised publication on Monday, and 
as so published. Now, did you ever com- 
‘» after that revised publication was made 
anybody that that publication was not a 

one within the next three months follow- 


{ Ww 


“tnswer. It is possible I might have com- 
»lained on Monday morring, if the corrections 
were not made, but I do not recollect. 

Question. Excuse me; I did not ask for a 
’ ossibility ? 

Answer. I tell you I do not recollect. 

Question. But itis possible you did not ? 

Answer. That I say again I cannot recollect. 

Question. Now, sir, will you say that in any 
mportant particular the speech as published 
in your paper differs from the speech as put in 

vidence here ? 

Answer. I could not point out a solitary 

ise, because I have not read the speech as 
nut in evidence here, nor have I read the 
speech since the morning after it was deliv- 
red; so | know nothing about what you have 
t in evidence here. 


Hexry FI’. ZrpeR sworn and examined. 

3y Mr. Curtis: 

Question. Where did you reside in the sum- 
mer of 1866 when the President visited St. 

Answer. At St. Louis, Missouri. 

Question. What was then your business ? 

Answer. I was then engaged as short-hand 
writer and reporter for the Missouri RKepub- 

‘an, a paper published at St. Louis. 

Question. Had you anything to do with mak- 

* a report of the speech of the President 

ivered from the baleony of the Southern 


19? 


Answer. I made a short-hand report of the 

ech. I was authorized to employ all the 
assistance that I needed, for it was known that 
the President was to be received at St. Louis. 
! employed Mr. Walbridge and Mr. Allen to 
assist me. Mr. Walbridge wrote out the report 
for publication in the Sunday morning Repub- 
lican, J went over the same report on Sunday 
iternoon and made several alterations in it 
for the Monday morning paper. 

Question. ‘The Monday morning Republican? 
Yes, sir. I made the corrections 
irom my own notes. 

Question. Did you make any corrections ex- 
cept those which you found were required by 
your own notes? 

Inswer. There were three or four corrections 
that the printers did not make that I had 
marked on the proof sheets that I made on 
the paper the following morning in the count- 
ing-room, 

Question. With those exceptions, did you 
make any corrections except what were called 
lor by your own notes? 

Answer. Those were called for by my own 
notes, 

(Question. But they were not in fact made? 

Answer. They were not in fact made in the 
punted copy on Monday. 


{nse r. 


Question. Now, answer my question whether | 


the corrections were called for by your own 


li ites ? 


Answer. Oh, yes; allof them. 


Question. Have you compared the report | 


which you made, and which was published in 
the Republican on Monday, with the report 
published in the St. Louis Democrat? 


_ Answer. I have more particularly compared | 


the report published in the Monday Democrat 
with the Sunday Republican. 

Question. You compared those two? 
ayatnsieer, Yes, sir. There are about sixty 
Han ges, 

Mr. JOHNSON, 

he Witness. 

By Mr. Curtis; 
, dvestion. Describe the character of those 
differenges? 

_ Mn. Manager BUTLER. ‘‘State the differ- 
ences, I object to that. 


Differences ? 
Yes, sir. 


Mr. CURTIS. Do you want him to repeat 
the sixty differences? 

Mr. Manager BUTLER. 
can, 

By Mr. Curtis: 

Question. Have you a memorandum of those 
differences ? ; 

Answer. I have. 


Certainly; *if he 


Question. Read it, if you please? 
Mr. Manager BUTLER. Before he reads 
it | should like to know when it was made. 


By Mr. Curtis: 

Question. When did you make this com- 
parison ? 

The Witness. The exact date? 

Mr. CURTIS. If you ean give it to us. 

Answer, (after consulting a memorandum- 
book. Saturday, April 11. 

Question. When did you make the memo- 
randum ? 

Answer. On the Sunday following. 

By Mr. Manager Brrier: 

Question. Last Sunday? 

Answer. Yes, sir. 

Question. This month? 

Answer. Yes, sir. 

By Mr. Curtis: 

Question. rom what 
memorandum ? 

Answer. I had been here before the board 
of managers twenty four days, and was dis- 


, 


did you make the 


| charged and had just returned to St. Louis. [ 


| got telegraphic dispatches stating that 


l was 


| summoned again to appear before the Senate. 


I then went to the Republican office, took the 
bound files of the Republican and the bound 
files of the Democrat for the latter part of 1566, 


| and in company with Mr. James Monaghan, 


| urday. 


one of the assistant editors, | made a com- 
parison of the two papers, noted the differences, 
compared those differences twice afterward to 
see that they were accurate. ‘That was on Sat- 
I started for Washington on Sunday 
afternoon at three o'clock, the first through 
train. 

Question. When was this paper that you call 
the memorandum, which contains these differ- 
ences, made ? 

Answer. On Saturday. 

Question. Was it made at the same time 
when you made this comparison or at a differ- 


| ent time ? 





Answer. The same day. 
Mr. CURTIS. Now, you ean tell us the 


| nature of the differences; or, if the honorable 


Manager desires that all those differences 
should be read, you can read them. 

Mr. Manager BUTLER. Stay a moment. 
Any on which you rely we should like to have 
read. 

Mr. CURTIS. Werely onallof them, more 
or less. 

Mr. Manager BUTLER. 
more or less, we want read. 

Mr. CURTIS. We should prefer to save 
time by giving specimens; but then, if you 
prefer to have them all read, we will have them 
read. 

Mr. Manager BUTLER. There is a ques- 
tion back of this, I think, and that is, that we 
have not the standard of comparison. Surely, 
then, this cannot be evidence. ‘This witness 


Then all of them, 


| goes to the Kepublican office and there takes 


i 


a paper—he cannot tell whether it was the true 
one or not, whether made properly or not, or 
what edition it was—and he compares it with 
a copy of the Democrat, and having made that 
comparison he now proposes to put in the re- 
sults of it. I de not see how that can be evi- 
dence. He may state anything that he has : 
recollection of; but to make the memorandum 
evidence, toread the memorandum, never was 
such a thing heard of, I think. 

Let me restate it and I have done. He goes 
to the Republican office, gets a Republican ; 
what Republican, how genuine, what edition 
it was, is not identified; he says it was in a 
bound volume. He takes the Demeoerat, of 
what edition we do not know, and compares 
that, and then comes here and attempts to put 
in the results of a comparison made in which 
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Monaghan held one end of the matter and he 


held the other. 


MreOuRTis. 


Now, can that be evidence? 
I want to ask the witness a 


questions and then I will make an observation 


on the object ion. 


[To the witness. ] 


Who 


made the report in the Republican whieh you 


examined 


the one which you examines 


) and 


compared with the report in the Democrat; 


who made that report? 


Answer. Mr. Walbridge made that report on 


Saturday night, September 8, 


1366. It was 


published in the Sunday morning Republican 


of September 9, 1866. 


By Mr. € 


URTIS?: 


Question. Have you looked at the proceed 
ings in this case to see whether that has been 


put in evidence? 


Answer. The Sunday morning Republican 
was mentioned in Mr. Walbridge’s testimony, in 
which he states that he made one or two simple 
corrections for the Monday morning Democrat. 

Question. Now, I wish to inquire, Mr. Zider, 
whether the report which you saw in the files 
of the Republican and which you compared 
with the report in the Democrat was the report 
which Mr. Walbridge made? 

Answer. Undoubtedly it was, 


Mr. CURTIS. 


Now, Mr. Chief Justice, it 


is suggested by the learned Manager—— 


Mr. Manager BUTLER, 


trouble. 
choose. 
leave it unread. 

Mr. CURTIS. 


| will save you all 


You may put it in as much as you 
I do not care, on reflection, if you 
It is of no consequence. 

We will simply put it into 


the case to save time and have it printed. 


Mr. Manager BUTLER. 
not be anything printed that is not read. 


[ think there should 


We 


have got a very severe lesson upon that. 


Mr. CURTIS. 


We understood you to dis- 
pense with the reading. 
The CHIEF JUSTICE. 


If the honorable 


Manager desires to have the paper read it will 


be read. 


Mr. Manager BUTLER. 


to be read. 
Mr. EVARTS. 


Is i 


| do not desire it 


t to go in as evidence, 


Mr. Chief Justice, or not. 


The CHIEF JUSTICE. 
BUTLER. It 


Mr. Manager 
aught I care. 
Mr. CURTIS. 


That is all, 


Certainly. 


may go in for 


Mr. Zider. 


The paper thus admitted in evidence, con- 
taining a memorandum of the differences be- 
tween the two reports of President Johnson's 
speech at St. Louis, is as follows: 


Sunday Repvusiicay, 
Sept. 9, 1866. 

l ccm 
Questions which 
that we have 
as this we have 
that they then knew 
its power having expired 
of A population 
without the will of the 
people 

‘Then when 
it does not provoke me 
things that have been done 
that wereintended to be 
enforced upon 
abandoned the party 
that T was a traitor 
Judas Iscariot A 
a traitor 
Judas Iscariot! Judas! 
the twelve apostles 
he never cou/d have. 
and that try tostay 
when there were 
there wasa Christ 
there were unbelievers 
to day who would 








for years 
bear all the expenses 


Yes, Yes, 

a decided majority 
What? 
Stimulating this 
So far as offences are 

concerned 
Upon this subject of 
offences 
and Lattled more for 
It has been my. peeuliar 
misfortane ~ to have 
fierce opposition 
a voice why did’nt you 
do it) 





Democrat, Monday,Sept. 
10, 1866. 
} was 
Questions that 
~ we haye 
as those we lihve 
that they there knew 
its povcers baving expired 
of the population 
without the consent of the 
people 
And then when 
it don’t provoke me 
things that has been done 
that wae intended to be 
enforced ou 
abandoned the power 
that I was a t-r-ai-t-o-r 
Judus—Judas Iscariot 
a t-r-at-t-o-r 
Judaas, Judas Iscariot, 
Jud-a-a-s 
and these twelve apostles 
he could'nt have 
and try to stay 
when there trare 
there ware a Christ 
there ware unbelievers 
to day would 
Now what is the plan? 
J mur years 
bear all the expense, 
So much for this question. 
“-a-8, Y-a-e; 
as decided a majority 
Iha-t? 
elevuting themselves 
So far ae the Fenians are 
concerned 
Upon this subject of 
Fenians, 
and sacrificed more for, 
It has been my peculiar 
misfortune cheayeto have 
fierce opposition 


———crc—-—_-—- S-S 
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The law was ocxecuted, 
The law was executed 
to giwe somebody else a 
bounty 
he can get $50 bounty 
(Great cheering) 
are A entitled to 


equal representation in 
the 


Congress of the United 


States without violating 
the Constitution (cheers) 


Among this people. I 
have 
labored for it I am for it 
now. Ideny 
manner pointed out by 
and sometimes having - 


re- 
pented makes hima better 
man than he was 
before 
Yes, I have, 
Yea I have, 
(Voice “ bully for you” - 
and cheers) 
on cither side 
a kind of over-righteous- 
ness 
—over rightcourness— 
better 
than any body else and 
although wanting 
He went upon the cross 
and there was, nailed by 


unbelievers ~ and there 


to vote somebody else a 
ounty 
A can get $50. y, 
(Loud cheering) 


an 
are constitutionally enti- 


tled to. 
equal suffrage in the 


Senate and po power has | 
the 


right to deprive them of it | 
without violating the con- | 


stitution, (cheers) 
Among the people. Ihave 


labored for it. Now I 
deny, 
manner pointed» by 
and sometimes having 
sinned and having re- 
pented 
makes him a better man 
than he was before 
Y-a-s, I have 
Y-a-s I have 
Voice (bully for you old 
fellow and laughter) 
on the other side 


a kind of over righteous- || 


ness—better than any 


body else and always 
wanting, 
Ile went upon the cross & 
there was painfully nailed 


ay 
these unbelievers that I 


snec 
‘is blood that you and I have spokenofheretonight, | 
i and there shed his blood | 


might live (cheers 
that youand I might live 
(cheers) 
nor the judge (voice nor 
the Moses.’’) 
I know there are some I know there is some 
that talk that ta 
And manage al/ the And manage the 
affairsof State affairs of State, 
The people of Missouri The people of Missouri 
as well as other States as well as other States 
know that ali my know thata my efforts 
efforts have lave 


nor the judge~ 


all this all this traduction 
traduction and de- and detraction that 
traction that have has 


let us fight ~ enemies 

And in parting with 

you now / leavethe you now leave, the 

government in your Government in your 
hands ands, 


let us fight theenemies 
And in parting with 


recognized re-cog nized, 


Cross-examined by Mr. Manager Burien: 


Question. How long have you been troubled 
with your unfortunate affliction ? 
Answer. To what do you refer. 


Question. I understood you were a little deaf. | 


Is that so? 
Answer. I have been sick the greater part 


of this year, and was compelled to come here | 
a month ago almost, before I was able tocome. | 


| have not got well yet. 


Question. Did you hear my question? 
Answer. Yes. 


Question. How long have you been deaf, if | 


you have been deaf at all? 


Answer. Partially deaf for the last two years, | 


{ should think. 

Question. About what time did it commence? 

Answer. I cannot state that. 

Question. As near as youcan. You know 
when you became deaf, do you not? 

Answer. | know I was not deaf when you 
made your St. Louis speech in 1866. 


Question. That is a very good date to reckon | 
from ; but as these gentlemen do not all know | 


when that was, and you and I do, suppose you 


try it by the almanac and tell us when that | 


was? 


Answer. That was on the 13th of October, | 


1866. 
Question. You were not deaf then? 
Answer. No. 
Question. How soon after that did you 


’ become deaf? 


Answer. Perhaps a month. [Laughter. ] 

Question. You are quite sure it was not at 
that time? 

Answer. Quite sure it was not that time, 
because I heard some remarks the crowd 
made which you did not. [Laughter. ] 

Question. 1 have no doubt you heard very 
much that I did not. Now, suppose we con- 


_ SUPPLEMENT TO 





|| fine ourselves to this matter. About a month 

| after that you became deaf? 

| Answer. Partially. 

Question. Partially deaf, as now. 

Answer. I recovered from that sickness. I 

| became sick again the first part of this year. 

| Question. Now, will you have the kindness 
to state whether you have your notes? 

The Wiryess. Of the President's speech? 

Mr. Manager BUTLER. Yes, sir. 

Answer. | have not. 

Question. When did you see them last ? 

Answer. The last recollection I have of 

‘|| them is when Mr. Walbridge was summoned 
| before the Reconstruction Committee to give 
| testimony on the New Orleans riot. 

Question. Did you and he then go over that 
speech together? 

Answer. We went over only a part of it. 

Question. The part that referred to New 
‘| Orleans? 

Answer. Yes, sir. 

Question. But the part that referred to New 
Orleans you went over with him? 

Answer. I did. 

Question. Was there any material difference 
between you and him when you had your notes 
tOgether in that part of the speech, and if so, 
state what ? 

Answer. There was. 

Question. What was it? 

Answer. He asked me to compare notes 
| with him—— 

Question. Excuse me; Iam not asking what 
he said. I am asking what difference there 
was between your report and his report upon 
that comparison; what material difference ? 

|| Mr. EVARTS. Isubmit, Mr. Chief Justice, 
that as he is asked the precise question what 
the difference was that arose upon that com- 
parison, he is to be permitted to state what it 
was and how it arose. 

Mr. Manager BUTLER. I have not asked 
any difference that arose between him and Mr. 
Walbridge. Far be it from me to go into that. 
I have asked what the difference was between 
the two speeches. 

Mr. EVARTS. 


j 








As it appeared in that com- 


parison. 
Mr. Manager BUTLER. As found at that 
time. 


The Witness. That is what I was going to 
answer. If you will possess your soul in 
patience a moment I will answer. 

The CHIEF JUSTICE. The witness will 
|| confine himself entirely to what is asked and 
make no remarks. 

The Wirness. When we proceeded to com- 
pare that part relating to the New Orleans riot 
Mr. Walbridge read from his notes; I looked 
on, and when he came to this passage, as near 
as I can remember: ‘* When you read the 
speeches that were made, and take up the facts, 
if they are as stated, you will find that speeches 
were made incendiary in their character, ex- 
'| citing that population called the black popu- 
| lation to take up arms and prepare for the 

shedding of blood 3” I called Mr. Walbridge‘s 
attention to the qualifying words, ‘‘ if the facts 
are as stated.’’ He replied to me, ‘‘ You are 
mistaken ; I know I am right,’’ and went on. 
|, As he was summoned to swear to his notes, and 
| not to mine, I did not argue the question with 
him further, but let him go on. 

By Mr. Manager Burier: 

Question. What other difference was there? 
| Answer. There was another difference. 

Question. In the New Orleans matter? 

Answer. Yes sir. The President’s words, 
I think, were that they there knew a conven- 
tion was to be called which was extinet by 
reason of its power nae expired. There 
| was a difference in the words ‘‘ by reason of.’’ 
Question. What was that difference? 








Answer. The words ‘‘ by reason of.’’ 
Question. Were they in or out of Walbridge’s 
|| report? 

|| Answer. They were in my report. 

‘| Question. And were not in Walbridge’s re- 
|| port? 

Answer. They were not. 





Question. Any other difference? 
Answer. No other. That was as far as we 
roceeded with the report as to the New (:. 
eans riot. The latter part of the report w 
not compared at all, nor was the first part, 

Question. Now, have you the report as it 
appeared in the Republican of Monday mory. 
ing before you? 

Answer. I have. 

Question. Let me read the first few sentences 
of the report put in evidence, and tell me how 
many errors there are in that. Have you jt? 

Answer. Yes, sir; Lhaveit. [The witness 
produced a new paper. } 

Question. Now, I will read from the report 
put in evidence here: 

*Fellow-citizens of St. Louis: In_ being intro. 
duced to you to-night, it is not for the purpose of 
making a speech. Itis true lam proud to meet so 
many of my fellow-citizens here on this occasion 
and under the favorable circumstances that I do 
{Cry, ‘How about British subjects?’) We will at. 
tend to John Bull after a while, so far as that is cop- 
cerned. [Laughter and loud cheers,] have just 
stated that I was not here for the purpose of making 
a speech.” 

The Witness. ‘‘ Am not here.”’ 

Mr. Manager BUTLER. The difference js 
here ‘‘I was,’’ and there “‘Iam.’’ Now, do 
you know that the President used the word 
**am’’ instead of ‘‘ was?’’ 

Answer. Of course I do. 

Question. I will read on: 

‘Twas nothere for the purpose of making aspeech: 
but after being introduced simply to tender my cor- 
dial thanks for the welcome you have given me in 

your midst. [A voice: *Ten thousand welcomes:’ 

urrahs and cheers.) Thank you, sir. I wish it was in 
my power to address you under favorable circum- 
stances upon some of the questions that agitate and 
distract the public mind at this time’’—— 

Answer. ‘‘ Questions which agitate.” 

Question. ** Which agitate’’ instead of “ that 
agitate ?”’ 

Answer, Yes. 

Question. And then it goes on: 

** Questions that have grown out of a fiery ordeal 
we have just poet through, and which I think as 
important as those we have just passed by. The time 
has come when it seems to me that all ought to be pre- 
pared for peace—the rebellion being suppressed, and 
the shedding of blood being stopped, the sacrifice of 
life being suspended and stayed, it seems that the 
time has arrived when we should have peace; when 
the bleeding arteries should be tied up. [A voice: 
‘New Orleans ;’ ‘Go on.’]” 

It is so far all right except those two cor- 
rections ? 

Answer. Yes, sir. 

Question. Now we will try another part? 

The Witness. Go over the New Orleans 

art, if you please. I wish to make a correction 
in that part. f 

Question. Are you dealing with a memo- 
randum ? 3 1 

Answer. It is the official proceedings. 

Question. You are comparing yourself with 
the official proceedings as you go on, where 
you have noted these corrections? 

Answer. Yes, sir, in the official proceedings. 

Question. Then you are going on with a copy 
of the official proceedings and noting the 
differences ? 

Answer, Yes; but I can make the memo- 
randa without the official proceedings betore 
me. Do you wantit? [Offering the printed 
official report of the trial, with manuscript 
corrections, to the honorable Manager. ] 

Mr. Manager BUTLER. No; I do not care 
for it. You told me that you wished I should 
go on with the New Orleans part. Why do you 
wish anything about it? ! 

The Witness. You were proceeding to make 
corrections, and when you came to the New 
Orleans part you stopped. 

By Mr. Manager Burier: , ae 

Question. Well, I will take this portion ° 
it——- 

The Witness. Any portion. oe 

Question. ‘‘Judaas, Judas Iscariot, / 
daas?”’ b- 

Answer. One Judas too many there. [Laug 
ter. ] 1” You 
Question. *‘There was a Judas once. ; 
are sure he did not speak Judas four times, ar 


you? 


as 





Ans 
Que. 
Ans 
Que. 
speak 
Ans 
Que: 
daas, « 
three ¢ 
Ans 
Que: 
said it 
Judaas 
The 
cized | 
Mr. 
The 
make i 
Mr. 
of the 
atts 
The 
Que 
dent d 
Ans 
them | 
Que 
“The 
Oh! ye 
voice, 
twelve 
hadaJd 
See 
Ans 
stretch 
as the 
Mr. 
here s! 
tion yc 
The 
read it 
Mr. 
attend 
there « 
-ae 
Christ 1 
Thad. § 
Charles 
men th 
Saviou 
in opin 
and ne! 


Ans 
Que 
and ¢/ 
cal an 
asa Jt 
Am I 
Ans 
Que. 
corree 
Ans 
lines. 


Que. 


Sixty ¢ 
ur. 
ose t 
ave 
Mr 
ining t 
Me. 
the me 
Mr. 
questic 
and [ ) 
Mr. 
we she 
randur 
tion ig 
it be « 
Wheth 
pared 
the co: 
two pi 
Ce. 
credibj 
have h 
The 
object 
put it } 


Mr. 
writing 


Mr. 








Jr- 


yas 


it 
rh- 


Ces 
OW 
it? 
ess 


ort 


tro- 
>of 


on, 
do, 
at- 
on- 
just 
ing 


2 is 
do 
ord 


ch; 
tor- 
ein 
es;’ 
is In 


and 


hat 


leal 
Kk as 
ime 
pre- 
and 
‘e of 
the 
hen 
ice: 


vith 


lere 


ngs. 
Opy 
the 


mo- 
fore 
nted 
ript 
care 
ould 
you 
1ake 
New 


n of 


Ju- 
ugh- 


You 
, are 


Answer. Yes, sir. 
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bility ; it is a mere question of judgment asked | Answer. Of what date ? 


Question. How many times did he speak it? || of him between two papers, whether one is a || 


Answer. Please read it again. , 

Question. I asked how many times did he 
speak Judas? ys 
~ Answer. Three times. 

Question. Well, I believe we have got ‘‘Ju- 
jaas, Judas Iscariot, Judaas.”” That is only 
three times. Why did you say one too many? 

Answer. You have it four times there. 

Question. I beg your pardon. I have only 


caid it three times. ‘‘Judaas, Judas Iscariot, || 


Judaas. 

The WITNEss. 
cized there ? 

Mr. Manager BUTLER. Yes, sir. 

The Witness. Are they not stretched out to 
make it appear ridiculous? 

Mr. Manager BUTLER. I really think two 
of the Judases are spelt with the pronunciation 
_+ J-u-d-a-a-s.”’ 

The Witness. Yes, and italicized. 

Question. Do you mean to say that the Presi- 
jent did not speak those words with emphasis ? 


Answer. I mean to say that he did not speak | 


them in that way. 

Question. I read: 

“There wasa Judas once, one ofthe twelve apostles. 
Oh! yes, and these twelve apostles had a Christ. [A 
voice, ‘And a Moses, too.’ Great laughter.) 
twelve apostles had a Christ, and he could not have 
had aJudasunless he had had twelve apostles.” 

See if I am right. 

Answer. The word ‘‘yes’’ should not be 
stretched out with dashes between each letter, 
as there. 

Mr. Manager BUTLER. 
here stretched out. Is there any other ques- 
tion you would like to ask me, sir? [Laughter. ] 

The Wirness. All I wish is that you shall 
read it as it is there. 

Mr. Manager BUTLER. Now, sir, will you 
attend to your business and see what differences 
there are as I read? 

“Tf I have played the Judas, who has been my 
Christ that 1 have played the Judas with? Was it 
Thad. Stevens? Was it Wendell Phillips? Was it 
CharlesSumner? [Hissesandcheers.] Are thesethe 
men that set up and compare themselves with the 
Saviour of men, and everybody that differs with them 
in opinion, and try to stay & arrest their diabolical 
and nefarious policy, is to bedenounced asa Judas.’’ 

Answer. ‘‘And that try.” 

Question. ‘* Differ with them in opinion, 
and that try to stay and arrest their diaboli- 
cal and nefarious policy is to be denounced 
asa Judas. (‘ Hurrah for Andy and cheers.’ ’’ ] 
Am I right so far, sir? 

Answer. I think-so. 

Question. Is that a fair specimen of the sixty 
corrections? 

’ Answer. There are four in the next three 
ines, 

_ Question. Is that a fair specimen of the 
sixty corrections. Answer the question? 

Mr. EVARTS. Mr. Chief Justice, I sup- 
es the corrections, the whole of which we 

ave put in evidence, wili show for themselves. 
_ Mr. Manager BUTLER. I am cross-exam- 
ining the witness. 

Mr. EVARTS. It has nothing to do with 
the matter of evidence. 

Mr. Manager BUTLER. I am asking a 
question of the witness on cross-examination, 
and I prefer that he should not be instructed. 


Mr. EVARTS. No instruction. We thought | 


we should save time by putting in the memo- 
randum ; but it seems that the cross-examina- 
lion is to go over every item. We insist that 
it be confined to questions that are proper. 
W hether this is ie specimen or not, com- 
pared with the whole paper, will appear by 
the comparison the court make between the 
two pieces of evidence. 

Mr. Manager BUTLER. I am testing the 
credibility of this witness, and I do not care to 

ave him instructed. 

'he CHIEF JUSTICE. If the question is 
objected to, the honorable Manager will please 
put it in writing. 

Mr. Manager BUTLER. I will put it in 
Writing if the Chief Justice desires, 

Mr. EVARTS. It is no question of credi- 





Are not those words itali- | 


The | 


The ‘‘yes”’ is not | 


] 


fair specimen of the other. 
Mr. Manager BUTLER. 
question in writing if the Chief Justice desires. 
The question is this: whether all the correc- 
tions which you have indicated in answer to my 


| questions are of the same average characte 
| with the other corrections of the sixty? 


The Witness. There are two or three cor- 
rections in that which you have read. 

The CHIEF JUSTICE, 
objected to? 

Mr. EVARTS. We object to the question. 
It requires a reéxamination of the whole sub- 


ject. 

The CHIEF JUSTICE. The question will 
be put in writing, objection being made. 

Mr. Manager BUTLER. I will pass from 


| that rather than take time, because I[ shall be 


accused of having taken up too much time. 


| [To the witness.] Mr. Witness, you have told 


us that in the next few lines there were cor- 


| rections, I think four in the next three lines. 


| 
| 
| 
| 
| 
| 


| 





| 











| 


| were Judases, there ware unbelievers. 


Now I will read the succeeding lines: 

‘In the days when there ware twelve apostles and 
when there ware a Christ, while there ware Judases, 
there ware unbelievers, too. -a-s; while there 


*‘Hear,” ‘Three groans for Fletcher.’} Yes, oh yes! 


| unbelievers in Christ.”’ 


The WItNEss. 
corrections there? 
Mr. Manager BUTLER. 


Do you wish me to make 


The Wiryess. ‘In the days when there 
ware ;’’ were is right. 

Mr. Manager BUTLER. It reads in mine 
‘tacare,’’ and in yours it reads ‘‘ were ?”’ 

Answer. Yes; and then in the next line 
there isa ‘‘ ware’’ again. It should be ‘‘ were.”’ 

Question. What is the next? 

Answer. There is another ‘‘ ware.”’ 

Question. That is, it should be ‘‘ were’’ 
instead of ‘‘ ware ?”’ 

Answer. Yes, sir. 

Question. Those are the three corrections 
you want to make there? 
corrections there? 

Answer. Then there is one before ‘‘ unbe- 
lievers.”’ 

Question. What is it? 

Answer. ** Were”’ for ‘‘ware.”’ 

Question. Are those all? 

The Witness. Doesit read in yours ‘‘ Voices, 
‘Hear!’ ‘Three groans for Fletcher?’ ’’ 

Mr. Manager BUTLER. Yes, sir. It isall 


| right, is itnot? What isthe trouble with that? 


The Wirness. There are four ‘* wares’’ 


| there, are there not? 


Mr. Manager BUTLER. What do you 
mean by ‘‘wares?’’ We have corrected the 
‘*e’’ for the ‘‘a;’’ that is the whole change. 

The Witness. Yours reads ‘‘ there ware a 
Christ ;’’ the ‘‘ ware’’ should be ‘*‘ was.”’ 


I will put the | 


[Voices: | 


I want you to | 
|| stop me when there is anything wrong. 


Are those the only || 





| 


| 
| 
| 


Is the question || 


| 


| from what quarter it may.’ 


1} 


| 





| 








| 
| 





Question. Then all your corrections are of || 


pronunciation and grammar, are they not? 
Answer. The President did not use those 
words. 
Question. Do you say that the President does 
not pronounce ‘‘were’’ broadly, as is some- 


| times the southern fashion? 


Answer. I say that he did not use it as used 
in that paper. 

Question. Did he not speak broadly the word 
‘*were’’ when he used it? 

Answer. Notso that it could be distinguished 
for ‘‘ ware.”’ 


| 
| 


Question. Then it is a matter of how you | 


would spell pronunciation that you want to | 


correct, is it? 
Answer. The tone of voice cannot be repre- 
sented in print. 


Question. And still you think ‘‘were’’ best | 


represents his tone of voice, do you? 

Answer. I think it did. 

Question. Although it cannot be represented 
in print. Now, sir, with the exception of these 
corrections in pronunciation and grammar, is 


| 


| 
| 
| 
} 
' 
| 
| 
| 
i 


it 


| sion,’ 


| two appointments made. 


| him ? 


Question. The Republican of Sunday. 
Answer. Yes, sir. 
Question. Or of Monday? With the excep- 


| tion of corrections of grammar and pronuncia- 


tion, is there any correction of substance be- 
tween the two reports as printed that morning? 

Answer. Specify which papers you want 
compared, the Sunday Republican and Mon- 
day Democrat, or the Monday Republican and 
Monday Democrat? 

Question. The Monday Republican and Mon- 
day Democrat. 

Answer. Yes, sir. 

Question. What are they as printed? 

Answer. One is “ Let the Government be 
restored. Ihave labored for it. I am for it 
now. I deny this doctrine of secession, come 
’ 

Question. What is the change as printed ? 

Answer. ‘* Let the Government be restored. 
I have labored for it.’’ So far it is the same 
in both papers; and thon the words ‘I am for 


| it now’’ are omitted in the Democrat, and the 


punctuation is changed so as to begin the next 
sentence ‘‘ Now, I deny this doctrine of seces- 
’ and then words are omitted and the 
punctuation changed. 

Question. There are four words omitted, ‘I 
am for it,’’ before now. What else? 

Answer. Speaking of the neutrality law he 
said, ‘‘ | am sworn to support the Constitution 
and to execute the law.’’? Some one halloed 


| out ** Why didn’t you doit?”’ and he answered, 


‘“The law was executed; the law was exe- 
euted.’’ Those words ‘‘ Why didn’t you do it”’ 
and ‘** The law was executed; the law was exe- 


| cuted,’’ are omitted in the Democrat. 


Question. What else of substance? 

Answer. I do not know that I can point out 
any others without the memorandum. 

Question. Use the memorandum to point out 
substance, not grammar, not punctuation, not 


| pronunciation. 


Answer, (referring to the memorandum.) 
One expression he used was, ‘‘Allow me to 
ask if there is a man here to-night who in the 
dark days of Know-Nothingism stood and bat- 
tled more for their rights’’—— 

Question. What is the word left out or put 
in there? 

Answer. The word “ sacrificed’’ is used in 
the Democrat, and the word ‘' battled’’ is the 
one that was employed. 

Mr. Manager BUTLER. 
you further, sir. 

The Wiryvess. Oh, I can 

Mr. Manager BUTLER. 

Mr. CURTIS. 


I will not trouble 


point out more. 
Chat is all, sir. 
We now desire, Mr. Chief 


| Justice, to put in evidence a document certi- 


fied from the Department of State. 

howe document was handed to the Managers. | 

The CHIEF JUSTICE. The onanael will 
state the object of this evidence. 

Mr. CURTIS. It is the commission issued 
by President Adams to General Washington, 
constituting him Lieutenant General of the 
Army of the United States. The purpose is 
to show the form in which commissions were 


issued at that date to high military officers, 
'and we have selected the most conspicuous 
| instance in our history as regards the person, 


the office, and the occasion. 

Mr. Manager BUTLER. There were two 
commissions issued to General Washington, 
Was this the one he 
accepted, or the one he rejected; do you 
remember ? 

Mr. EVARTS. We understood it to bethe 
one actually issued, and received by him. 

Mr. Manager BUTLER. And accepted by 


Mr. EVARTS. We suppose so. 

Mr. CURTIS. Weunderstand so. 

Mr. EVARTS. We desire to have the com- 
mission read. 

Mr. Manager BUTLER. 


to it. 


I see no objection 
I thought perhaps you could tell me 


there any correction as the speech was printed || what I inquired about. 


in the Democrat on Monday from that which 
was printed in the Republican? 


| 


Mr. EVARTS. 


enough to read it ? 


Will the Clerk be good 








; 
‘ 
: 
3 


¥ 
é 


: 
; 


2 


ee 


AERTS De ORI PS aia. a at tale 


Ne Cm Te 





‘Langetiragn 4a 


- 


216 

The CHIEF JUSTICE. The Secretary will 
read the paper. 

The Chief Clerk read the following commis- 
sion, which is accompanied by a certificate 
from the Seeretary of State, that it is a care- 
fully compared and exact copy of the original 
on file in his Departinent: 


Joun ADAMS, 

President of the United States of America: 
To all who shall see these presents, greeting : 

Know ye, that reposing special trust and confi- 
dence in the patriotism, valor, fidelity, and abilities 
of George Washington, I have nominated, and by 
and with the advice and consent of the Senate do 
appoint, him Licutenant General and Commander- 
in-Chiet of ail the armies raised or to be raised for 
the service of the United States. He istherefore earc- 
fully.and diligently to discharge the duty of Lieuten- 
ant,General and Commander-in-Chieft by doing and 
performing allmanner of things thereunto belonging. 
And | do strictly charge and require all officers and 
soldiers under his command, to be obedient to his 
orders as Lieatenant Gencral and Commander-in- 
Chief, And he is to observe and follow such orders 
and direetions from time to time as he shall receive 
from me or the future Presidentot the United States 
of America. This commission to continue im force 
during the pleasure of the Presideut of the United 
States for the time being. 

Given under my hand at Philadelphia, this 4th 

day of July, in the year of our Lord 1798, 
[L. 8.) and inthe twenty-third year of the inde- 
pendence of the United States. 
JOUN ADAMS, 

By command of the President of the United States 
of America: 

JAMES MecHENRY, Secretary of War. 

Mr. CURTIS. I now desire, Mr. Chief 


Justice, to putin a document from the Depart- 


_ SUPPLEMENT TO 


ment of the Interior, showing the removals of 


superintendents of Indian affairs, and of In- 


dian agents, of land officers, receivers of pub- 
lic moneys, surveyors general, and certain mis- 


| cellaneous officers who are not brought under 


any one of those classes. The document which 
1 hold shows the date of the removal, the 
name of the oflicer, the office he held, and also 
contains a memorandum whether the removal 
was during the reeess of the Senate or in the 
session of the Senate. 

Mr. Manager BUTLER. I have but one 
objection to this species of evidence without 
anybody brought here to testify to it, and that 
is this: 1 have learned that in the case of 
the ‘l'reasury Department, which I allowed to 
come in withaut objection, there were other 
cases not reported where the power was re- 
fused to be exercised. | do not know whether 
it is so in the Interior Department or not. But 
inost of these cases, upon our examination, 
appear to be simply under the law fixing their 
tenure during the pleasure of the President for 
the time being, and some of them are inferior 
otlicers originally made appointable by the 
heads of Departments. If the presiding officer 
thinks they have any bearing we have no objec- 
tion. 

Mr. CURTIS. J understand the matter of 
the application of the law to these offices some- 
what differently from that whieh is stated by 
the honorable Manager. I have not had an 


but I think they run through the whole history 
of the Department. 







opportunity minutely to examine these ]j 
for they were only handed to methis mornije. 
but L understand that a very large number of 
these officers held fora fixed tenure of four 
years. ‘That, however, must be a matter of 
argument herealier. ¥ 

Mr. Manager BUTLER. 
cers do you speak of? 

Mr. CURTIS. Receivers of public moneys 
is one of the classes. ; 

Mr. JOHNSON. What is the date of tho 
first removal and of the last? 

Mr. CUKTIS. These tables, I think, ex. 
tend through the whole period of the existenes 
of that Department. I do not remember tho 
date when the Department was established. 


Sts, 


What class of of. 


The CHIEF JUSTICE. 


No objection js 


| made to the reception of this document in eyj. 


dence. 
‘The document is as follows: 


DEPARTMENT OF THE INTERIOR, 
Wasurineoton, D. C., April 17, 1833, 
I, Orville Il. Browning, Seeretary of the Interior, do 
hereby certity that the annexed thirteen shects con. 
tain full, truc, complete, and perfect transcripts from 
the records of this Department, so far as tne sane 


| relate tothe removals from office ofthe persons therein 


named, 
In testimony whereof, I have hereunto subscribed 
my name and caused the seal of the Depart- 
[u. 8.] ment to be affixed the day and year aboye 
written. O. H. BROWNING, 
Secretary of the Luterior. 


Removals of Superintendents of Indian Affairs and of Indian Agents. 
1 y 


Date. Name. Office, 
March 13, 1549.............. LL T . GEME TON oo vchsrpides en capbosi Superintendent at Saint Louis, Missouri.............. 
June 9, 1865..:.:.......... SANS MEE ROME, .oduttcel coseted Secocorssvve] ComtPal SUpOrintGGemO ye, ..ui cise. cick besssssesbddaebceo ese. 
April 18, 1858............... | lias Murray........... Weeds enone North superintendency 


March 13, 1857. 













rancis Huecbsehman............... .. North superintendency 












—— 





Remarks. 


During the recess. 
During the recess. 
During the recess, 
During the recess. 


March 27, 1861...........-s Oe 6 a RENO  ssxecamssnnerarte FH North superintendency During the recess. 

October 29, 1866............ TS. Ths "DAFIOV 5. decvsvibccsste'svccsccnrse| NOR GuUpEriNtendency ...aisds aiiiiss..icdie oe During the recess. 

April @; 1068....:.......cc0] Joblam DPesmmaaasiess<.cedd.6ss5..0.000008 Seabi Rted) SPEER GAGE Fi dn in.- <sniteisin choc 0tscehsynantedoss.s- Senate consented to appointment of his successor. 
Marek: 3,,.18556.,.......00000. OE AC icignctipeainnes whens South superintendency.... During the recess. 

Mareh 17, 2857,.........0.. a, Wiles A INAR: chi nbebssshtoniennssensebbes South superintendency......... During the recess. 

RUPETE Ky WOON ccc ccccccccccsss | RULED PROC OOE eile cicedbttautbsccabes codons South saperintendency.........<.s¢ dvdadoaedertiedsdavecs | During the recess, 

March 16, 1863.............. Js b Oobline sini. swiss. detibbecnbis | New Mexico superintendency,..............0 ptecediasessecs’ | During the recess, : : 

March 3, LSé5............... | Michael Steek panartiphencccasss «] INOW BEOKICO BUDCTEMCOMMORCY oes.cn0ccc <cacc€dssnnsesesaeddots Senate consented to appointment of his successor. 
March 17, 1866,..... TINO ROBE OUID vos eicceoscs agccccouedes New Mexico superintendency..............ccccceeceecee ceceee Senate consented to appointment of his successor. 
August {), 1806............ Ce WF x MAORI ones cbeticutteeAbkwamss Arizona superintendeney................sseceeeeees BAA ccoesea | During the recess. : 

Maret @1, I854.........00.:. isis MORON, .cJ8v bia dieccecc cues California superint en dency .ic....cc.....scceseecsececseceeeeses | Senate consented to appointment of his successor. 
Aprih 16, BBOL...,..1........ | A. D. Rightimire..................../ Southern District California superintendency........ During the recess. 

August 10, 1863 Pe IT cts coat olin csesence viliioss North District California superintendency.............. During the recess. 

March 22, 1865.,............ Austin Wileyas......................../ North District California superintendeney.............. | During the recess. j 

Mareh 17, 18533.............. Anson Dart...... Vregon superintendeney icv. .scsced eee Leaps dence eee | Senate consented to appointment of his successor. 
PRDO —~, BOP Oe cisssccessonsss Joel Palmer,..... ...-| Oregon superintendency.. Senate consented to appointinent of his successor. 
March 22,.1859....1.....+.. RS fC eee Oregon superintendency... During the recess, : 

June 80, 1861................ EEE EPR EON IE) eR Y | Oregon superintendeney.............cccccceeseteceesceeee 7 Rh | During the recess. : i 

Mareh 48, 18608....0........] W.HL. Rector... Uregon superintendeney,........... nee srons VE. diet b ovece sts | Senate consented to appointment of his successor. 
July 16, 1861...... | W.W. Miller..... Washington Territory superintendeucy | Senate consented to appointment of his successor. 


Mareh 6, 1862. B. F. Kendall... 
Mareh 30, 1864... . ' 
September 25, 1866....... W.H. Waterman.............. 


A pril, 18, ABSS. 0.6.60 .008-44+ W. P. Richardson. 








March 2, 1801..............| Daniel. Vanderslicc.................. Great Nemaha agency........c...5......-.cceceeenes treba 
Apri 15, T8070... | RW. Bornes... eee! Omaha agency... Aissistinledna tcell i esis 
May 27, 1861......8a62.)| Cab Mix Jowusa thd. ebmbs.+- . Winnebago ageney............0.08 wiedd, exaht.iba deveek de 
Septeniber 7, 180o......... | St. As D. Batcombe,....gi.........4. Winnebago agency...... 

April 20, 1861 SE Tee enna netttcunpiminitocss Pawnee agency............ 

Mareb 16, P62 1 B. WiBe Bugit.tiin. bd... Pawnee geney..ie.c.. 

August 13928668.....0.0.) RoG. Murpbyii..as...iu........ |. St. Peter's ageney.... 

September 11,.1857......) Charles L. Flanders... 100. St. Peter’s agency................ 

March 23, 1861.............. Joséph R. Brown.......:. coe Sh St. Peter’s agency................ 

Septeurber 20, ib64 Wy Ws Be ae te. Oe Pottawattomie ageney. cae 
Jamury4 866. 2..22) William Daily... cau... ..) Ovtoe and Misseuria agency....... 

April .2i, LS ener R. C. Miller....... Upper Arkansas @2ency. ...-.srccasseseccoressessh cae aicediaice 
BTU Ee SIP sc cntnapasecans M. C. Diokey.......... i MNOS. ck. sss ccpnansnintetence sce sceseteanetegt ta tsa 
dune 8, 1858.00. | Reyal Baldwin Kickapoo @geney........00..issecgevceeds cee deueld dies biiccil 
May 7, 1964...<c..0.00. wats) Gobo Keit hess. oi. Kickapoo agency............sesc006 CEO F cheng sbopesrene| 
March 16. 280)..000. | Abram Bennett.........0d0.....00060, Kickapoo AGOMCY.........s.cc0cerceceersceooee See 
Mauch 27, 180L..............), Thomas B. SykeS....c............--..1 Delaware agency................ 

April 18, 1884...0.0........ | Fielding Johnson. Delaware agency... ............8. 

dane B) 163.4........02.... | A. Marmeheacsisicesccsecccnss | Shawnee agency.............. 

Macch, 38. 1850.,.....-..-. |} Francis Tymony,.;.... »--.| Sac and Fox agency 

FETE Se MBs cc ccneeecncs | MAX.” MCCnuBlin’..5..8.-vsc0ccscks-... Osage river agency.............. 

April 15, 18G1,............../ Seth Clover | Osage river ageney....... 

vetober =, T880............ | FY Pitzpatrieka.......... Upper Platte ageney................ 

April VA 262s sep icneee italics TB ee Upper Platte agency..............c0000 

August 3, 1565 MEI Roce, Sc secteenerainnmeaceesh nin: Upped Platte a@ency.........0.s0cccsccusmspsisccneds 


May 20,9849... kas... 
BEE, Bi ihistclennsccintnee 





March 6, 1862... css. 00m Crawferd...:..:..... BS ocssuihih 
September 25, 1806....... Justin Harlanid......,.....0.......... 
April 18, 1858..00.4..040 William Wilson.......:....0....... 
duty 3h, 186ho..........040.0) Ds BH. Cooper.....u....cu.. 





August 22, 1866. 


seseeensenee | 1gak8 COMA nes caniedierr-> 
March 16, 1865.............. 1 te NO es eden caddie cee veehh 
Fully 6) BSB.) osc... | A. H. MeKissack..:............. 








duty 261900004.) Samuel A, Biaitt..i....... | Witehitaageney .....;.0..0ntiasesn 

April 19, 1861.00...) Matthiow Deeper.....j..ccc-cccseeens Witchita agency 

Maroh 6, 1362.....0......| J.J. Hamphreys........ geseceeh » Witehita agency 

April 5, WAGs. | James Logamis...cc..s ces | Greek agoney.......... 

April 18, 1858.. | P. H, Resiieic. asa niccm- Creek agency...... 

April 5, 1861...... Sides WE» Bike CNR OEE sess cccoss.cesnentes .. Creek agency...... roan 
April 16, 1861..........0 .»| William Quesenbury.................. SE Nc hcl cbdi ieesix vciusntsnnsctuecnetivensscenecotole 






VO: HH Bales eed 





















Washington Territory superintendency... 
Washington lerritery superintendeney... 
Washington Territory superintendency... 
Great Nemaba age ncy....c....iccececcooscsccereepes 
























..| Cherokee agency.........../..... 
ies hs OWA bas. cnccenc cect SbbbAb dbeses sadenamiaih 
.», Cherokee agency,....... 

... Cherokee agency 


RIPUEE S GINOS vroscsagenss quncbtnssoupers 
| “Witebitaageney 00.0060 0a 














Choctaw and Chickasaw ageneyy.......cseieouee.-..-. 
..., Choctaw and Chickasaw AgENCY....... 


Senate consented to appointment of his successor. 

Senaté consented to appointment of his successor. 

During the recess. 

During the recess. 

Senate consented to appointment of his successor. 

Senite consented to appomtment of his successor. 

Bopate consented to appointment of his successor. 
Ju-ing the recess. 

During the recess, 

Senate consented to appointment of his successor. 

Senate consented to appointment of his successer. 

During the recess. . 

Senate consented to appointment of his successor. 

During the recess. f 

Senate consented to appointment of his successor. 

During the recess. *, 


.. During the recess. ae 


.. Senate consented to appointment of his successor. | 


Senate cousented to appointment of his suce. ssor. 
During the recess. . 
Senate consented to appointment of his sucesso’. 
Senate consented to’ appuintinent of his successor. 
Senate consented to appointment of lis successol. 
During the recess. . 

Senate consented to appointment of his successor. 
During the recess. 

During the recess. ‘ ; nd | 
Senate consented to appointment of his successor. 
During the recess. 

During the recess.:: 

During the recess. . bs 
Senate consented to appointment of his successor. 
During the recess. 

During the recess. > ‘ i 
Senate consented to appointment of his successor. 
During the recess, 


| During the recess. 


During. the recess. : / : 
renee qquesesen to appointment of his succe 
Juring the.recess. ; 

Senate consented to appointment of his successor. 
During the recess. 
During the recess, 

uring the recess, : : citi 
Senate consented to appointment of his successor. 


ssor. 








dune 

June 

June] 
June | 
June ] 
June ¢ 
gun 
duly ] 
July ] 
July 1 
July ] 
July 2 
Q ‘tobe 
Octobe 
Octobe 
Noven 
Octobe 
Octobe 
June] 
July 1. 
July 2 
0 ‘tobe 
Mareh 
April 
March 
Mareh 
Mareh 
Septen 
April ] 
May 3, 
Septey 








+ 


o- 
Dg : 


Vi 


iii 


ed, 











Date 
! e. . 
1852. 
logs tisc 
rber 2, LSD... ..000 
bP casvnccccvacsess 
| ) 1851. 
August 13, 1800.......c0 
\ ) i861 ces ccceses 
FY 21, L8G. .ccseses 
Furly 17, 18G1....---sseecceee 
September 1, 1852...... 
Ma ] BBD cn vscsceseds cocnce 
May , Ldds 
Marel 21, 1865 
May 3, LSOG.....00cccese. 
July 26, LSol 
\ 130, 1861 
e 21,1 Ratt csupwesedeus 
Praty 22, 1BDZ...cccrescccesess 
April 11, L808........ceeeees 
April G0, 100k seocecescecese 
Ton 
M Lat, LODO. ccc ee eeeee 
\ . 1862 
Marel 21, 1800 
VLpril LS, Ld 0G. ce eeeeee eee 
Var "3. 186] 
1G: DOG tiesessexveacuns 
ADT) 20) LOR vcvavacseeses« 
} o 1 ‘ } ad 
Septet r 22, 1865 
haired 7 6 dacceccvcssesdceese 
tober ] 1863. 
March 14, 1861 
{ 
ot 
Sept r 21, 1866 
April LOG eiscccovecues 
March 25, 18G]...ccsecsecee 
Lill bh 23, 1861 ecveccceccccce 
April 20, 1869... 
‘ovember ¥ 1866 
\} il 3,18 Diccsccccocssece 
March 25, 1861............. 
Date. 





May 21, 184Y............0000 
May 1849 


dune Re SU Ss csv ccecce 
Ju esc 
dune 11, 1849 ............... 
dane 14, 1849 ............... 
June if oo ee vitine< 
June 25, 1849 


June 25, 1849 
J V1 12, 1849 


Jul y i try 
July 2 7, 1849 
Vctober 10, 1849... .... 
October 10, 1849....... 
Yetober 10, 1849............ 
November 1, 1849, 
Qetober 13, 1850.. 
Uctuber 13, 1850 
June 13, 1801... 
July 14, 1855. 

Uy 24, 1855. 
(Je tober 2 . 1855. 
March : 26, 1856.. 
April 3, 1857. 
M rreh 19, 1857 
, 1857. 
























irch 20, 
March 2 8, 1857 


Se 


Septembon 19, 


1860 ......! 


Name. 


i Aaa ccctenisintinipriciniecssiaiieesialll 
POLES Fy CRON cneccceccnetecesccel 
A. P. Dennison 
S. H. Culver 
Bo) ee 
HH. Spalding 
i; i MRR 2s. nicictutenebekdinestalte 
Daniel Newcomb.................0.0000. 
Benjamin R. Biddle 
) OR S| Se 
es PE thnvisicucittenccemnedl 
Michael. Steck................ 
Lorenzo Labadi.............. 
José A. Mansinares......... 
Kk. H. Wingfield...... 
Michael Steck 
hg Tak PE incittetnxinniniesiict 
Te Tibi ies mero 


R. H. Weightman. sdeecilcctpsa takai 
S. M. Baird... svcovvcevecvvetcuvssés 
S. F. Kendrick...... 


— n Ward.. 
I’. M. Arny. 


Hi a. ——— ceiclogeicsaaibiies 
Big ii ARE ccrcctnsinaciictesiciesinnmmnnanaen 
A. H. Redfield... 

a CR rie canddttiiniccntcialt 


ateren Humphreys... dail 
Ik. W. Cateh 
Charles Hutchings vii 
a LP _ ieeheindinationsiinneall 

. Reed...... 

I ‘Lansdale. 

N A. Bane roft.. 
an Whitely. 
William Bryson 
William Sprague 
A. M. Fitch........ 
J. W. Lynde....... 
A. C. Morrill...... a 
SEG WEE CUBE Ricccicconcceccccsnces 
. ee ee oe ee ee 
Cyrus K. Drew............... 


Registers of 


Name of officer. 


John Gardner 
I a lil 

I aia cc anid eaeen all 
Abraham Edwards...............cespes 
John F. Reed. ecenee seccesoccopecceppente 
Jot in Bruton 
‘ ae Miller 


E..P. Dickson..........- 

i Bae 
BE MPAINE PIMIIEIL, .... » ceannnncascnconsnnsenelll 
BRGEY Tie BEBO. cescrencreseansactabd 


er 

Beha NO css onsctnk vesnsneieasnniclh 
B. R. Cowherd.. 
a = Itunt 
ot Rush 
J.5. en BY CBee cccccoccenevecenerese coonences 
a D. Strickl: und, jr 
Bernhart Henn. ..cscccosescoreescocees 
Charles Neally.... 
Warner Lewis... 
UE «oid on ccucesh ccs enencnil 
IN lia icicles 
AB Crt W. Parr iBicececceccecaccececdedt 
Elisha Taylor 
DDS Bo Pet POBOD cnccnsins niananeans 
M. MeIntire.............. a ‘4 
J.C. Sloo 
Thomas J. son. 
George H. Walker 











Hugh ie SOTO is csccctenae are 
CU a aret 
R. K. MeLaugblin....... aah aad 
Lewis St. Martin.........0+: 


Benjamin Sherman.. 
William E. Russell.. 
Harmon Alexander 





I RO 
Nathaniel Bolton...................-:# 
Jacob Freaman...... dalesnee the yee Hd 
Franklin Cannon.............-:+00«0 5 









William MeNair...... 
Alsnson Saltmarsh... 

B. Graham....... a 
Lat ayette Mosher... 
B.W. Martin... 
W. P. Davis............ 
Henry L. Biscoe...... 
Fielding L, Dowsing 
Deidrick Upson.... 
George W. Sweet. 





IE Tl I ns ciecaeeesenenullll 
Soc tonics dali ad 
SE rs I ans dnceniacaduisatans ai 
REE SO sacccnscncgrenecesal oi 
Daniel Shaw.... 


John McEnery....... saga’ oat 


Land Offices removed 







THE CONGRESSIONAL GLOBE. 


STATEMENT—Continued. 


Office. 


Creek agency. ; ak cat 
Warm Springs (Oregon) agency........... 
Warm Springs (Oregon) agency............. 
Grande Ronde(Uregon) agency 
Grande Ronde (Uregon) agency 
Siletz (Oregon) agency 
SUPOCR Dee D) ABOMOK co ncccccccccvcccccusddbdieddesee<ecees 
Siletz (Oregon) agency.............. 
Siletz (Oregon) agency......... 
Umatilla (Oregon) ageney..... bisied 
An: Indian agent in New Mexico.. 
An Indian agent in New Mexico.. 
An Indian agent in New Mexico.. 
An Indian agent in New Mexico.. 
An Indian agent in New Mexico... 
An Indian agent in New Mexico.......... a 
An Indian agent in New Mexico............... 
An Indian agent in New Mexico................. 
An Indian agent in New Mexico............. 
An Indian agent in New Mexico... 

An Indian agent in New Mexico...... Ais 
An Indian agent in New Mexico.....4............ 
An Indian agent in New Mexico................ 
An Indian agent in New Mexico....... 
Crow Creek agency. ...........ccccecssecssese 
Yancton agencey...... 

I iia ctiitiasrtnnideindeteniicinedl 
Unintah Valley (Utah) agency... 
Unintah Valley (Utah) agency 
Flat head (Montana) ageney.... 
Black feet (Montana) agency. 
Black feet (Montana) agencey............ 
Yakama (Washington Territory) agency. 
Yakama (Wasliington Territory) agency.. 
Indian agent in Colorado. 

Smith river (California) agency. 
Mackanac (Michigan) agency 
Mackanae (Michigan) agency 
Chippewas of the Mississippi...... 
Chippewas of the Mississippi. 
Chippewas of the Mississippi.. 





Chippewas of Lake Superior............c000.ceccesseeseceeees 


Chippewas of Lake Superior 


recess of 


during the 


Location of office. 


Winnamac................ Indiana 
Fort Wayne gceeenes ee nccedqeus Indiana 
Springfield - cinenaiciliekainsiale Missouri. 
Kalamazoo........... Michigan 
Jeffersonville........ Indiana. 
I oso cnc since sndang cea Athan sas. 


Batesville.. 


Fayetteville. Arkan as 


Was eee kate Arkansas.... 
Champagnole............ swuvenseauiietinlivehl Arkansas 
lane Dace aes Arkansas 
III ills cic otectnscennnsuntninetssnteveies dna Arkansas 
Jaekson.....-....- Arkansa 


Sault Ste. Marie......... 


Arkansas. 


Michigan. 
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Remarks. 


During the recess. 

Senate consented to appointment of his successor. 
During the recess, 
During the recess. 
Senate consented to 
During the recess. 
During the recess. 
Senate consented to appointment of his successor. 
Senate consented to appointment of his successor. 
Senate consented to appointment of his successor. 
Senate consented to appointment of his successor. 
During the recess, 

During the recess. 

During the recess. 

During the recess. 

Senate consented to appointment of his suecessor. 
Senate consented to appointment of his successor. 
Senate consented to appointment of his successor. 
Senate consented to appointment of his successor. 
Senate consented to appointment of his successor. 
During the recess, ; 

During the recess. 

During the recess, 

During the recess, 

During the recess. 

Senate consented to appointment of his successor. 
Senate consented to appointment of his successor. 
During the recess. 

Senate consented to appointment of his successor. 
During the recess, 

Senate consented to appointment of his successor. 
During the recess. 

During the recess, 


appointment of his successor. 


Senate consented to appointment of his successor. 


During the 
During the recess. 
During the recess, 
Senate consented to appojntment of his successor. 
Senate consented to appointment of his successor. 
During the recess. 
During the recess 
During the recess. 


recess, 


Senate consented to appointment of his secessor. | 


sé nate. 


State. 


Remarks. 














Crawfordsville............ eas aoa Indiana.. 

one ESS =" enaieneatcetmnaeeber anata teameRenp trate we meme 

Greensburg... Pea RTS ccoccess} ) OIMSIADA....... 

Fairfield ...... a ea 

attain arn dd , SR Si csindanext 

Dubuque............... irae 
a Lllineis 

GFenckce............... aoe cn a ao eel EEE... cise cc nnengdiemninmaninaeiuiaal 
I a lel FIRE xncacescca cenence.netmneniaiieemtcedkd 
iain ne ial aa Michigan. 

Monroe.. Louisiana. tanner tas 
Qpeipusas................. IGIINTE vic onc +05s0s00suse0 o<sscqhouaetedl herpes 
oe Lilineis.......... 

Tallabassee............ Florida......... 

ticles PER ieccccncccesusacsssecoersrebundi-gnas 
PI ioc tuttcta ti ees sinian enaan Siiie PIII conga ncacoccasces.cmptenth sbi testhel 
SS ahpeienantogterninh ghherrntrerse neil Ohio..... nhcodils 
a eae ies Illinois. 

BAG OTIOBDS .........-020.00600+-000. Louisiana. 

a a a Michigan . > 
Danville ..... ..... Tilinois.......... 

ik a Illinois 

Quincey. Illinois,.... 

Indianapolis................ Indiana. 

Kaskaskia ......... Siacdinvtadll abies aaiiae Retina Illinois. 

aes Missouri. 

iiss Missouri... 

a Alabama...... 

Montgomery....... Alabama.. 

OMMIDTIRE, ....ccccccapecssacescscsesence dgneses scocdn MEEEEENEE tbose 

| ite cmenenppaeiebieingtplbamcemssantmnngtinieer: sr oat 

I a a ge ..|, Ablinois........ 

ao kane ocala »| Arkansas................. 

CIID onc <n cssasoceacess senessencscenel Mississippi. 











Winona.. wesc, Minmesota...... 
Sank Rapids............... «| Minnesota 
Pintisburg................ ss elite acide Missouri.... 
doa Wisconsin...... 
a a Minnesota 
DIE << - .cncsceoncacogcsscidniesinds MEOW access 


Superior. 
[ pea Cnenaennieaoees 





Wisconsin... 
Louisiana....... 
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pea ANN aR et 
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“y 


a een tcl gah ete 8 ses 
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Sas }) Guy pens 
Scamena Medi bletetdigs. «>. 
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ee em y 
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Date. Name of officer. 
| | 

ReeG B, B i iaicnrshsonccsaseal Ma its MID miccssstuvmninsseevienil 
IEEE By Be cccsarentbinncie Ira apnea ih dadeaedidahsbiteewsiees | 
April 9, 1861....0.........08 icp ADE i siksnes towinthoteitilncsnnenced| 
BN Dy Bei csitabincovesiél Matihe NO MGIB dscasicdisbdctbdbccccaneee | 
eS ee William McDaniels..................+. 
Magy 9, 106L..i.cc.ccvccocsss| Fe Re BEMMOC...cccresceseoce (Bite nsenee 
May 15, hn cesssie-cccccsee| POROe Ul Deities 
OE Ba Pee iccnttnesvecsenl Isaac W. Griffith ; 
April 2. i siihic. dle ceed Repent HD iiiisibi eitatannctectseccccens | 
AG OTB ai ida cdstoowsse eS eee 
Apald B, BBGL, s.0iccs..cesces ce ® SS ae | 
April 8; 1061........00. 00000. @rTy & Te wearrrweas eudhedl 
iu |?) | ae Bh, Gh, BR dada decttittiladesecnens 
April 10, 1861............... me} A” Ue ae 
April 15, 1861..........0000. Charles 8. Bemton....c.sc.ccc.c.0ccc00s 
April 15, 1861............... . eT SS ee ee 
April 18, 1961............... I RD hittin nent 
April 18, 1861............... ——es Oe 
Apred BR BOG Side dcescocsee David R. Curran 
April 26, 1861............... Samuel B. Garrett 
Pi Bas Bee ikan tices sccete Jobn A, Parker ..... 
April 30, 18G1L.......00.00s0 0. P. Richardson. 
ie cn icecinneeitl Hlenry L. Brown 
May 30, 1861............00+.. Warren H. Graved.........000......0. 
I NE TE cnt Benjamin Jennings.................... | 
roe) 5 | eee ee SS ee 
August 7, 1861 ............. SONS IND ais ctisinatsbteinsasone 
September 9, 1861......... | William E. Keeper.....................| 
March 18, 1866.............. CE, Wes Oi sciettininsceisecisens 
September 26, 1866....... Simon Jones........... Civbadilitbillaewin wee | 
September 24, 1866 ..... SOG BPN Ricccnischotntbslibbiosseinee 
September 24, 1866 ...... H. ~ Driggs.. 
Oetober 5, 1866.............5 S. Davis.... 
October 27, 1866 a. W. Martin... hina 
eS Se eee ea ee 





SUPPLEMENT 1 T TO | 


STATEMENT—Continued. 





Location of office. State. 
Eau Claire............ iia alla Is. isinsobiseniatabinipatiniainaiaialsdidculasiiiates 
a IIT cin:anscnnn.cottanmnnaninnannensditeaitielialt 
WD vcinesccterendhincsitcebabiceininmael DR icnsacncrescndacestsccnnntiebiapediaintea thle 
Bie BMRA OD, csseikincikissincssk tested neal cans scncnkcomancrsionatibissisastiildpiads 
OIE vinccorvechsectatskionstbbisbincpiaiiied INI... sinsniisiiiinntaphendeencbRieaatuele 
Chatfield........c.ccrcccsccsescorssesesseeee sieticiideed] “PEUMEEIOUED, occrccccccocenscnncensncasest eestesisncees | 
SORE cc ccosnennisen vce tebdbelietacckbUlacetl | MANNED bapanmsenceneovervescerbbsalabeadibaats | 





Des Moines..... 
Council Bluff 
Fort Dodge.. 
Sioux City... 
DURE oncctstnTct eaten scnntebediill 


wn eeeeee 















California. 





BLOCKLON oeeccccrcccccscesccescesce conse ssseseseosie | IAIMOPMIS....rcrcsnrracorsacesvoors sete sévesees escenes 
PE ORIIOD, wine vectbiiintctelandtlindeesbide ddl Sided Washington Territory............... eid 
Bel, CORI ncccesitcssKcitinn hid tbe dh steel | Wisconsin...... wcasstoneaealsakits liscotincdl 
BPEBUMGEBOR, cvccisctsasdusccindVindend sae Scbascinassdt! TEMMMONNES. corse sseccsescccccesesadicssdesits 
BORE BOER, occncistadiksilinitihacribvatiibaiintil ID nconsenccnnsentecnersensinsanetittbinteodinal 
E DODURRGOD ncn Kcitinkssddantbtinloncttbebé Sialpieded IT is cic cccdn ceininictinne anaes | 
DOG cnccs tsdcidickic dist Daddies PRIAMIND..cnrscessoosessnescorensnsdissisescerceveseos’ 
Junction City......... ia diitieedicnskiliitetedlbl «in schinnsnnatninsanastilbsisldadinsileectiel 
Nebraska............ bchinniinbvucknieetddaeae 
New Mexico 
Missouri ........ 
Spring held II iste nnisentaiinainnnbiall iinet Alenia 
Cpe CARE nsdtisdoreiiccsisicieciencditne aiid OPOGON......creceerccrer sesserccscesccscrssesssseecees 
RITE... ccnscnsicccnsonccubieieiaidnediil BERG sscscassrssnccrsornnaraise astesnbucseeben bee sée 
EN a rs I oss aie mistnbnicibnihaahdekenaban elenaneaiainis 
PONE vssicsasnconenseicernssnnansosinestioeiibl II si isnessevesnssnnnsminanneninnctiinssssiials ol 
OONEVIILE........scsrccecessccccocscsesccccrecse see] . BEIBBOUPFL .sccnrsscscossscesenesecese sesseerseess cstees 
ST CE OODD oss tchidcbinsahedsbannbiitnabiieoe Louisiana......... unten aincanedcnlliaatialsentle | 
Neohraska City .....ccssorsco.ccsssssocccssveeiers TRQRBOGIED. .2.ccccescasesnsocssennteccenessabccseesves 
East Saginaw............ Sheen biased ES pn nksilehhisviwadeunciti 
Sioux City ..... TOWB covcecteccrecrecsecegs.ce sncsecscecssceseses seeees | 
Junction City Kansas..... 
Brownsville........... Nebraska 








Tho above dates are those upon which the successors of the above-named persons were appointed. 


Date. 


March 28, 1849............. 
March 30, 1849............. 
EEE Bo Be ienciniisen ee 
re he 
AOE TB, TBED...ccecccccccoss 
a 2 fh) 
CN a ac ccnenel 
DP Bs BP ccvinsvensevecces | 
May 38, 1849. 
NY Oh EE hiccavennsenseneves 
BR By BOR vvenscsessevesses 
BE BOE ncncceecevsxeeees 
May 8, 1849..............00. 
BE? Bi BPs cccecsoeséceneste | 
BE Te BD iennverwensenens 
ee 
BO ia sk evtesscecoceess 
May 9. 1849....... 
May 12, 1849... 
BERT TB, BOOP ccvsccscsncssse 
May 18, a itsiesatienniden 
May 18, 1849.................] 
Bs a csinimastot 
May 18, 1849...............44| 
BO Big BOM Biccccncceve cesses 
May 31, 1849......cccscssse 
BN Ties scnsenee 
June 4, 1849................. 
June 4, 1849............0000 
June 14, 1849............... 
Jane 25, 1849............... 
June 30, 1849............... 
June 25, 1849............... 
SN Fi icideacsnsessees 
July 27, 1849.............0.- 
August 9, 1849.............. 
August 25, 1849............ 
August 25, 1849............ 
October ‘10, cae 
October 10. 
December 1, 1849......... 
September 4, 1855........) 
October 8, 18565............. 





September 13, 1856 ...... 
August 19, 1858............ 
September 19, 1860...... | 
September 21, — sonnei | 
April 1, 1861. schciesil 
March 30, 1861.. innate 
June 13, nw 
vt >) eee 
I Be i ccticsinniiitianane 
RE Bs Bi ixttictessnsctner | 
BTN DB nntwenseescateee | 
April ®, 1861................. 
April 9, 1861... 
April 9, 1861.............0066) 
April 9, 1861................. 
April 9, I861........... . 


Receivers of Public Moneys removed during the recess of the Senate. 


Name of officer. 


eatin ciiiiiindl 
BAG BOTT OW kc cicccsccscsccesscccssesse 
Pk Oe IE cinctetentaieneenesenss 
| OS RA | 
Mitchell Hinsdill...................008+ 
Thomas Dyer........... % 
Lemuel R. Lincoln... - 
WF 6 MI ian dcccetensequcsnccestussesscseed 
DD Fs COO isscs ii nscdiiticeisesvectes 
Matthew Leeper..............c000..000 
BD, by WE RANGE iv vevisevevsserice dicninhsbned 
Bis NOT vosiatine visciaccctcnesevedss 
George d OFF ICS .......:0cccccsesseecessies 
John Doment................ Sehamensesne 
W. W.. Leland...... shesesenbasncuvennncl 
M. A. Patterson...............00. ere 
David ©, Glenn.. 
Paschal Bequette ... 
Bennett W. Engle.. 
Bammel WO is iscsscccssescasscocssecscscs 
Theodore Gillespie... caktuceste 
Verplanck Van AMtWErP once 
Enos Lowe... veteenaaacansel 
George McHenry... hiiiinniandancetiael 
BD ig OR sssccevcicicasaiiizcccsiced 
SOR POGGIO G siciscceenis ss sesscccsnsicesd 
J. A. Helfenstien...................... 
Braxton Parrish.............+« athie 
DO en. ee 
Frederick Hall...........2....cccccsees 
W. L. Henderson....................... 
Samuel Leech..................0ccecseeee! 
Daniel Gregory ...... .........0... 0000s 
John B. Fithiol.......... ......... =r 
Hiram Rodgers ...........ccc000sc0seeeee! 
Nicholas B. Smith..................... 
Pee ee | 
SQN PND seiaisss caisessiss cecds cccccs | 
EO aaa 
John G. Cameron....................06 
H. W. Palfrey...... 
James Larkins... 
A. 8. Bryant. 

J. ©. Clarborne ... sdinseeabeaual 
Thomas ¢ ). Shoemaker... sitecsseaaael 
Ne ea eee 
Christopher H. Dobbs ............... 
en as 
Jobn E. Perkins........................ 
Fe PROT vs asccitiscsincbiscse stices 
William J, Martin..............00. 
Thomas MeNully....... 
Isaac Cooper..... tele ieetekdee 
Bo, Te PN ai sacthbines ivisereccapel 
Themed BAGGOME ois .0cccccecscccee coccee 
RG OEe TO ONG incinctiistisis seein BK 
Joseph BMoOPRins .....cccess...cceccccces 
Thomas Baber cc... 2c... ..0.00.00.0000 
George W. Hook..............6......00 
Augustin Olivera ...............c..cc00e 
Paschal Bequette........ 0.0.00... 

































Location of office. State. | 
I eed taal I i a | 
Gi FONT secsccicsictinns icrmiancccmicossernad, “FR UOONEMR ssttbnciin sisi seivciecsivrinnpieivvent 
BOTS. W OIRO esisss<veresemmacen siiniieaeaeaansets aera eee 
TE IIIEID sei civicsectonsssenectsesienenpscsinenh | BNE. ccencvceneinnenvene oonsnopnunpemnoasscetes 
ee sautileniiaian sents A niantieciahad ticnehigs tienen 
a aii soeihamuniiipisuak aia Wadia Illinois..... 

Little Rock. .| Arkansas 
ee .| Arkansas. 
TRIO cise ci icce veccsssscavttesecccsusencetecdee BOR irs a ventessitcsvinisigcnicddevedser Cascedecs 
ORO UUIAG vicictinise oveses cévsctvesrvesveessssioeed BOB ois tcs cosceccseconsadiorss Cibbbblicticeter 
We OOD ieiivccesc vevieccccstcsnecwevivwertbieics IO Benvvnsvesssenccsocesnwhtns bankeeeb ica 
COORG Oi. icici vscresccdicrsseAReoonse isis EMO Bencrsrscsecvsste saversessionlt big ted Seowthod 
NO cdi cus ticeietcicébies dncecWibesbeced Basescu’ PONG vaca ss hewesssiscretsctixcssbecttacentans 
ID ondscaseucbsibe Vaticrcics cocdtvucsreddrsebadeg’ pO dedacsristensabateWlcclecedae 
I aici civsiceistncccmmiebeniel avectcaicveecchd RD csssccnencecssssctusdasssianssscenstons om 
| a ET eS ran 
RIO a iivcisceivosss cicsicceniccosstescs sacccsuceted ND cscscsececcscssccsstiiccscecce Ot 
Mineral Point.... Wisconsin... 
Crawfordsville... .| Indiana... ys 
FB OR ccccicinssscenteinscesccesesedccatheaceten BG evnsrcsactuantesserncrstitessssvcysnenagbecees 
Ta vs avcceteccieccessstansbiecccctcececes 
PUIONED ciscdecntebtisccctcdeasscntcscetsivststibic: 

NE ORI siietisineccnctenssciccececonsescoonvene reese 
Oi as sien iinsiccstatinescsscvestaccsssscssssies 
IIE sissies sesvcccesvececendivesssésscssseds 

ewmansville ................ ee ehbbecseessvcqners 
Milwaukee.............. pasbaecbousesnscseuessssece’ 
Shawneetown................ ditiseseiensigate 





Quincy cde bb0sbsSsbscedbensseebsoeccssecstanss ssbont 
Sprincticid S Bib eriddscecivenectcmccecsesets weve 
ODO IODS cis cvacesvivicccesesccctwccucuenctstee 

CO  ceisacbiidcksesées sésesscésccissiénsccdcestactt 

Danville.. 

Edwardsville... 

New Orleans... 

rr ea 

Sioux C DT 5b dcila Sscbbsses ccccccsonscensenaconenel 

CUO sc cn tirtaticsisnstaciccecesee 





GR sisiiccctsinstisessiccssccovssscensenes tases 
Oia nicest decir itedtecemiiasccemeseelll 
SED Css chacecbetnesintcsacdisstsocdcteeeaill 
, LS BPE eee 
SOU is oss isbiccctccsiccsctsssces sonssctaseeee’ oo 
Roseburg......... pvbsevedtobabuiesicaceteneidesscdll 
CEIOONINO oss sien sccccness decors soseseeses a 
OUD iit dsccascecdicanretsitacticctésctecss 


BID JashacstB Gis ias adeerindnestsdete ctariascaveceed 
I ila iit ives cctnecedauiexors dosdeesveaned 
Les Angeles... is sa auvcsendedvabnteaceaseumuersecrts 
San Francisco.........0.....cccccccccesesceeeee | 





SD isvcressossesteiecttstesbadigsbibitte cs seeker 


POE. ccccarcecsisscnecniNeb deve hin eiekeeccaae 


BONS... crcsszccscrsesiernnth hei he! 


Alabama 
BOGS .cwnseees 
POR evens vevereveriir vdccens ovbted Gddpbes ested 
Territory of Kansas ................cc00s000 
ER cris winvisisorsass aasseeinadiesticats 
DD Bicnmnaviassivesssretelsce tapp icbolbtbicead 
ODOR nals cia wes 0sccds Astbs savasacbelicvodena 
Wisconsin.............. dessrseupidinaplacgaeceéeete 
Chatfield 








as iin sikiceies ccd idcdtitacnsceseade 255 
Qe ai sais cscs scsczaseeci ES 











Remarks. 








April 


April ] 


April ] 
Novel 
April 2 
April é 
May 23 
May 1 
May 2! 
May 3 
June 1 
June 1 
May 2) 
June 2 
septel 
Octobe 
July 3 
Mareh 
Septer 
septer 
Septer 
March 
Septer 


Th 


Recei 


July 2 
Decen 
May 1 
June. 
Decen 
Maret 
Janua 
Vebru 
Febru 
May: 
Janus 
Mare! 
Marcel 
Maret 
Marel 
Maret 
Marel 
Marel 
Marel 
Mare! 
July ] 
July : 
July | 
Marel 
Mare] 
Janu: 
June 

May 4 
July 1 


T 


R 
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STATEMENT—Continued. 
Date. Name of officer, Location of office. State. Remarks. 
{pril 9, 1961... Le ere OS intahtodedsceinaseinenideauniocmeieiiaie woh. Ec sicceipicinristisiitontasignnnteaa decid: 
April 1, 1861. M.S. Van Cleare ........... ie ae a Washington Territory... ...............006 
\pril 13, 1861 i Ries, sxinsananeimsaiioness I nninascccitiitionniatiisenmunignanll S(O ance -enexcitasenesn- donubhailiibaiighoats | 
Nove mber 10, 1860....... Ebenezer Warren. ............. IIIT cccnntihaiiandind situeditibdiadeestnall Michig: in. sonncsnsee sapesntidebeees clnadl 
Aneth SB, TOL ..cccccsvonese. Samuel Ryan ............cecceess Bits initinidinceuitanutiiinetidepeaaaasionil Wisconsin............. ~aadidbiiaieadiaeall 
April 26, 1861., Findley Patterson ............. OI Ci enccicctensiciccsencvitbiituiiilhadiiah REI 
April 26, 1861.......0+ 000 George ° A ae SD ncnsicevtimuribcacliiitnnieinneeimnigll hy GENIN cteinietscs<eccsocneveccninhiamedaibiadiacstl 
May 24, "1361 REO Bix PINE hs edcccsnteisencesons PIR, BID ccccceeccrneduntneesicicetnn denier vcgiil D HIRD SENIOR cwanacecsieseaneticnsshsisdilibiihentih 
May 18, 1861.........+ ee . Rush IEDs cctnccuiiennnictanes PE iintinicnctvartisdtatenssanstiatidebichlleiad III ic his csiecnecteenewinenaesstciiiRakaananl 
May 20, 1861......cc0-s+- i ae ON iteccecacteiiodnniibinaseaisininiiibeaaiiindt b. Rite simncseceentennhcscnciicibeligliiiiediertces 
May 50, 18Glw:.sccscecesee Thomas J. Bis ce NGI « cevsctinenessteneiedecrestctdatiteveaitite IIT. nanuiniieetanateibnbhdalid utesthies 
June 11, L861 .......0eeee George E, Greene........cseree+ INI oniceuth cinacidinanicesquaneebameeisies Ns intiscccintcnusideanelaeians 
Fane 1d) LOUE scececseessese , i) Oy oo "ee IE III nsx: sichcisanicsbeiutbediasstsmameislaienadlins Oe rere 
aes ee SN tl | Nebraska. wise tiie acted aia 
J ine Oe. TEE atateinainesen’ I OI tact icant, NII caine siensccpallinaiimeumanalbiiiaagn SESS eS a 
| September 9, WE secevccel tive Wile, MUI sdeadcdatacksueeanes PC rte foe, Sees ee WU itacec dence’ chaccewsdocccecvcchos 
October 5, 1861........-++. John J. McClelland............ 2 a a Wisconsin.. 
July 30, 1363... Franklin Stewart................. Nebraska Nai snatbitinuntansinadiabidaioutoae oo eee 
Mare h 16, 1864.. I CIID ores cevcveshsveveneen D « CAIN TN hoes ails Hesonprabtcsnnsesteasereirses DI I te cei ia tea 
September 18, 1866 ..... TO Ge, BERT oc dsecccccnseuntacs iia: MINE iia cccaccueced bdcaeticaucaintyeercad wekdaainees Pin scicons cacpesticeescenemermomdacien 
September 18, 1866...... J. 8. MeFarland ............000 SPUD ia reemremeinieeenwrneiinnnernenovens NN is ccsacieahdaenioliibinimsdoaienahionth 
September 24, 1866...... ae & oe eee Ti I ca 
| March 30, 1965......... ee Charles A. Gillman............. OD GR Oe ac ccastaccesces uccivs cccewceetea encaakis OI sis ickiasizcdésctucccebbenmnnededee aie 
Septe smber 9, 1865......... Fa tk, MH Gindnizentecinseséantiieinnate: | UI Iss cc dethiccisite Wakes sicensessccscsssiaceelt New Mexico... 
The above dates are those upon which the successors of the above-named persons were appointed. 
Receivers of Public Moneys removed during sessions of the Senate, that body advising and consenting to the appointments of their successors. 
Date. Name of officer. Loeation of office. State. Remarks. 
July ¢ 1, 1852, Se ae asitibiedl UE PA og asc satcuniesng vis Sault Ste. Marie.............. ae Ee GR vse seacccccideccns ceestacote tn taken 
ws. 9 DR, BURT ccccues Harvey Whittington.................. SEE edie I uixinisncssaichaiibesaaditaiedbanarlaetaiamibaadias 
May 17, ae SON Fe TR vcaiccesanceadnesianis LC canada : é a ila ic aad 
A Di, De iiciatencatccnnse Edward Con mt ......0...cccesccsessesess NE eddcntaetintgllvide cdencaidied i iene aetieidinen sxsteihaaciem te iD aia 
December 22, 1858......... E. B. Demat, pric... ic. cccccccccccesccctess OG i ccunsntacdibaenbinctecdtithe nes évcuhiees ER ianicnrensnanveaniandaiitilvvadtdicies | 
. March 8, 1850 Setaaisiicapinieas Robert J. Graveriat............00... inci is i asd diendcck sah che tiie NT a PS ee ee 
fs January 16, 1859............ John C. Ni ok cee REIGN cin vic ects udsedeundin ds RA nasi rictenantinisnen alesse | 
February 14, 1860......... ‘SeomSs 6), FOG... tide diiebsccow PE ROET LOO NOB aoc scccecceceéd sctest EE DM iii ticccersncie vecssescstedbaabivedsiaiaalal } 
\ February 14, 1860......... es eee CRMEIRGID «. crtcceveccstivebeddarieds cotds cubdbuiiee a ee Sc a 
i Wad Fb, BOCs sicvecsvecascse Samuel L. Hayes...................00 Bie EPRI nnness teiceneianccbiotennamaindtee laa aaled ee a ELEN 
| January 16, 1860.......... SCE O POUT snk: dod ibid dhddsnssacece PORN eid deitsiccdhiyadic xteattcbilinle chsh 4 IN iss iuisnenetinaiipeiinasenatibhceniae’ ‘ 
March 18, 1861............. PORGE Ta We Meet dacddag Ae ebdeiaciessd SR ee i oie cicenadeiace ‘ Icha sichinicineraiousastenidiemntaiaelaeasltideietes 
March 25, 1861.............. Oscar A. BterGi@....cdsiseidisccce. cos EN i Sad dv siicesascanldcacedsn tebldleaih SII i cncctssdetdotudvanrtdcaepinalilnsds 
March 25, 1861.............. Lee 8k. ee ee I I ibs oda dcteattiAdccevieie ibicdwdis FT ccrtctitnartennriniciaddliaa ‘ 
March 23, 1661.............. Benjamin F., Tillotson............... Bis: BRIN conch bitinidia ditbesbebdesnstcdcdshabes SOILS cc csuusuicunesenenveempeennenlitls uae 
Mareh 23, Bee hers cotavecke PTR Sid MEBENbdss she cakd ebeteksscevie’ SOON OF Can cddckinsscctcldcccdéaetiéddsAeed OUD iinvdecscesevcuesnindeddetlindectettiaial 
March 23, 1861...,.......... WP ote Ma bcidee oc Gukeccbeccesens TING GEG a eis etic\ cc dedetecisak asi heasddiee BOOED vresccsveevevecnslsdectddcecngtt leas 
March 25, 1861.............. Henry J. Wilson........................ I a scaei iste ticeerieericsnmmnenese aided PEED csveccevssrvewevencessenestigeb ai dusacdites | 
March 27, 1861...........00. | James D. Reynolds.................... PEO MT GOON RG. oda cicibiincs i. ncksdeictensekil pt) RRP OTI Res eceseas ccowweventisbchahdanasadecncial 
March 27" oes ee | Ye ee di cenimasiasins DURIIINL, «.._.. 0.7: cca sadacmntionsmaemegtbiaiiea 
Pc: | Theodore Rodolf...................00008 i le Si caccnsiendeneimudbitedantametncoban 
July 22, 1861.......0c00c0c0. John J. Turnbraugh.................. chad vnannesia timudvebaagudetaaadsaee I uc. pilisessindlictandateaiieiatchienusth 
July 96: WOME. sds tcake.. Nathaniel B. Holden................. as fk 8s 1s Ch wtnin deubtsbiakotbdibinted ID inch Siditcte s«scttbbe sliced tata cbdelt 
March 6, 1862..........e00. Richard C. Vaughn.................... pe ee Saas. IED de ninrdins aiid eaciepanauiianteniine 
March 12, 1963...........00. James Compton, ...........c0ccccccssees TT EE ives: vexehigcacepcastancens ee I rd coer chi tian cadoameanmabaiods 
January 26, 1864.......... George E. Briggs...................scee8 i ckborbctaddh tecdéscceskababediivandbacevke I ili a uss araleniliehaduneadinaasnneadbuakiianduaadl 
Sune 7, 1064 eisedd.dcccviece Bo Fs BU OUER icc ccrssscs scsccsein se ++] | RRB OF Gs Geet Riss. .cnc0s cscs cn scorn eccceces a ee eee ee eee 
May 4, 1866............cceees ON SN  ceeimctbcinnenbies I Naa Ni ciel aceasta sities INS cidnscniaxds< <cdkdeeeeilaisminiaal 
July 14, 1866...........csceee Alfred BH. COPrigeiice........000000800: Fs, Wate co nchiroccaiuperanveonsqnapeeapn<thsccne: INDE. casi abasbiginicsbladelhicincemieaaiien 
| The above dates are the dates of confirmation by the Senate. 
Registers of Land Offices removed during session of the Senate, that boly alvising and consenting to the appointment of their successors. 
Date. | Name of officer. Location of office. State. \emarks. 
March 14, 1849.............. ee isi cditanienattersesccsnsds FQ TR Ei sh. LAG AB listdetion thts WH peta .. Riles shes 
GURY Dla Ge reves decnes | Andrew Backus.............<...... 00... Mase Rha. Mathes sicsowiisis tissiventescscsiaiens A yr RRIITI «nc vecasseenneseoens 
me hh. Se | Deidrich Upman...................0000 ee | RRA AEN EAB: 
Pil 14, 1858...........000. BOODOEE TCO WE ....Sccdadiciec. cick ccccees PU ING yrrrnr eee ccccet rhe tasneen Rr aaa a ai a ce 
M: Or Fredwick Emory..............s00ss00+. CI ic iaeceneseccrscciticnseraceccd ee betatad SL, os csntt Ath Ab cckdhcbdecccsesdued 
May 17, 1858... cM gy O80) Ch ey OR i ie ccteian coda << <Uilebinn te svat SII -soncivscesncntunses stecmneres maveiatiggin 
June 3, 1858........ssesbeeree | J. Rush Spencet...............0...0-+. Bis savssksaxsdvimaniercnnashxinansivecssedh DT INGLE ccdutenanpastngecoesss ene eongenens se 
Jane 3, 1866 o...ccesedica.. John Connelly, snare Nuatayitne snivnis ai cks condi ee nga caneasaiebal I tex tiki nareMRctetscnetniabe tenses csecs. eambannall 
June 19, eceihiiettienazd I I  snicaiin memetiacenc ail S0r ED UNINC), Sa do cdc duded cds oun Slebchcoal * GRU MINE biinsncnusitecsunsvedesesoosputweus eieeiinions | 
March 1, ae ae Pe Mess coe Re estete ce cdaaeceteend BA GUA einischadintede <ivinn Siitns ssn tis odnsbeh |; OOD ert ts nh vin s+ qotens -xssahequessscea lied 
February 14, 1860.........| John B,. Cloutier...............ccesesee TO et LOUISIANA .........cccceeees are: sc eabieiiiiaiall 
March 23, 1860.............. | ‘Charles F. Hyerman.................. or GNP cc att. tre pas tae cee csueieaaeasteenteroeuens a Oa ee 
March 25, 1860............ ic init ncddpeve ON EERE a DENI Ss. cick. dak.cisitit i al. 
March 25, 1860............. pF BD (RES 1 Sa | Bast Saginaw... co ccscorsescerrecerrescereseeee] MICHA GOM...........0000.eorereccscnsensercercesesoes 
March 27, 1861......... ... eS ae EE fis: CRI cc ann: cen con con-ivatih.canpttnansotl.. HEINE ticnnccliesanteaesiternerinnansidiialitaalasdi : 
March 23, 1861.............. Joshua _B. Culver........................| Portland... CES AB RET 
March : 23, 1861... .scceeces. Oem TAGE 20.2960 000 000 <20020q0000-:.f OU Tail CP ALLA S. Sicta en tidecnsl EO a... <cs.csccecanstucdamnneiate-ausceiots 
larch 23, 1861.............. Pe OU aes Cae | Steven’s Point.. in teeearennian ied ITE 5 nc:in<ctertanocampaedentnntsnnntape 
March 23, SO Sick cheins BOOTY. Th, CBC oo iscccdense.c ccs ccoeee SETI i ccnuccmucrsaupiseetepssteaienmeedlll aia aaa anal 
March 27, 1861.............. Thomas E. Massey................00... DI FDIS Straits chcnesacsutsthacsncceposnccnctpi 
March 27, 1861... Te > aT SOP E GING <Sidick ..dcceseckievcttabobbhedidecebdeese DIOR esOt.....c.c.ccsecceone sesecssesees senses sores 
arch 25, 1861.........ss0e. John C. Blanchard........... Livohbaat bry MRR eobenetbnnsoiernnckstqnnaelimeraitperiemes SA 
March 2 aspen Ne, SITS, Col Shi od GED 2a os ccrannannncnnpebapeapesipeconeen IN as dian seeeensitodnacappionacceigal 
July 19, 1861................., Charles 8, Benton.................... > na ng ee eae , 0 MS ROT ER a 
ae 6 1882. ieee aet qcciph Webster earl hete eee | peeusaer of land titles, St. Louis........ | aoe ie Oks | tice lee ea kn ocelle 
Shy BOOB eo. cesccocese eorge Webster..............2..-ccc000 Nn scntdnidtdituiubiineisigsocaactahiaiiiaaedii II «Tt ol derennenansnadiuanneieilll 
uly 17, 1862........ Rcdiied «Wi citi iainiretintaniliia nomena | Fa ctntocstensesee nastticentiiegmegeniiiies 
flarch 9, 1865............... D. as MNT o.0-s Sotaectencerecoccesccecensapqenel POUR «1.520 csosccuansdveeetesanelichaomanes 
‘ebruary 10, 1868... | Joseph W. Edwards......... ‘ RO a. 2 Oy FEI; sccescct.cxecenescensnntpaibigheldedinad 
Cieprpreniibee ies «28, BAB 9 © De OR A ee ee ie A) est be eit kd Laceby lillies tal eet d astiscideanim 








The above dates are tho dates of confirmation by tho Senate. 
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SUPPLEMENT TO 


Surveyor Generals removed during recess of the Senate. 


Remarks. 


Date, Name of officer. Location of office. 
April 11, 1849 a SII 1s dnisisnmteepannnneey nicepunasineecipnenesnaiillimeilli ste 
May 8, 1840 Oe CSB RED 0. Ti inns debs hc day ROD cicccactshenenecanenconssnccvonevnssonenssnscasll iibbadeesees 
May %), 1849 OO ES RARIEINILD... 2c cessoossenoontnsescconnsarstennsensnlld eties viens 
June 14, 1849, iil, SOUR 0. nccuncemntionnionuhinnies A HREBOs Oad BM issus .......ccoccccccoscmncscicbbdsihssbibain sconce 
March 22, 1859 BORD. B, Ba O Bc ecivscsvencensvennnesenshh IIIT itsccinwtiztt in istiisinanseidipmicinmnnistietinciniiensisinnsmsiaMmannANMA NM sialaaca: 
April 3, 1851.. John Loughborough.................. PEERED OA DAs 1..........ceccnncecoskcehel ddbsedcElicerccases | 
April 15, 1861 * & Cl CU Ee ee | 
April 29, 1361 ed ee es eae PT Ree eae ys arr ae 
May 11, 1861........ LS OS ee SIPING, .F BOTA oo... crecncscnravenscrsansdiisttbillias «sense 
June 13, 186] OY cI, «cs onncucunevanssonsneel IED sthiivcinmananicnsciannsvnvnensnnssentonsneses MUNOND sisnne 
March 16, 1865, Daniel W. Wilder.......... ostiikeli PEMMORS GG Di GDIREKA.......<orcoccsneccecsvesbddlssdidbitecosees | 


! 
} 


2 | 


Surveyor Generals removed during session of the Senate, that body advising and consenting to the appointments of their successors. 


Date. Name of officer. 


March 8, 1855 

March 27, 1861. 

OSE | 2 
eguly 15, 1661........... 
March 13, 1863............. 
February 23, 1864......... Edward F. Beale.................. 


May 22, 1866............... EOOOTIID Bey Mei cexscvevecesscostusccace 
July 15, 1861......... aaa Samuel C, Stambaugh............... 
Date. Name of officer. 


July 23, 1849 


cl oe William Medill......... midilidndd 
April 7, 1819 een Charles Douglas......cocrr-sccces0000 
April 5, 1849............. ir 
PEG BROOD icin sensceccessns BGMONG BUTEC......000c0sccccccessece 


November 10, 1850 


August 12, 1865........... ee 
September 7, 1865........ aE 
November 3, 1866.........1| Z. C. Robbins............0000+-sesceeee 


October 21, 1862........... 
Juno 20, 1850................ 


March —, 1853........... ES 
December 23, 1859........| Thomas Thornley................... 
March 19, 1861..............| Joseph S. Wilson.................... 
March 6, 1867............. A tite 


POET Bly SOOT occeevesemesers 


Freperick W. Sewarp sworn and exam- ); 
ined. 

By Mr. Curtis: ] 

Question. State what office you hold under 1 
the Government ? | 
Answer. Assistant Secretary of State. | 

Question. How long have you held the 
office? 

Answer. Since March, 1861. 

Question. In whose charge in that Depart- 
ment is the subject of consuls and consular 
and vice consular appointments ? 

Answer, Under my general supervision. 

Question. Please state the practice in mak- 
ing appointments of vice consuls in case of 
the death, resignation, incapacity, or absence | 
of consuls? 

Answer. Usually—— 

Mr. Manager BUTLER. Stop a moment. |) 
Is not that regulated by law? | 

Mr. CURTIS. That is a matter of argu- || 
ment. We think it is. i] 

Mr. Manager BUTLER. Se do we. There || 
cannot be any dispute on that question. 

Mr. CURTIS. Now we are going to show | 
the practice under the law. 

Mr. Manager BUTLER. Different from the |) 
law? i} 

Mr. CURTIS. Just as we have done in |! 
other cases. IT have a d6cument here to offer, | 
but it requires some explanations.to make the || 
document intelligible. 

Mr. Manager BUTLER: ‘We do not object | 
if the offer is to show the practice under. the 


| 
} 


law. 
Mr. CURTIS, (to the witness.) “ Proceed, if 
you please, Mr. Seward, 
The Wirxvess. When the vacancy is fore- 
seen the consul nominates a vice consul, who || 
enters upon the discharge of his duties at once | 


} 


George Milbourne.................. 
Charics L. Emerson................... 
BEE bP EN wiksssunknudcndtacssecocweses 
Ty, eee 
WrMMCIS BE. COSC. .......0.cccccesccoee 


a 


James L. Edwards................. 


eS Sn 


IIIT TER III i ce:smupnitinniamabninan 


Thomas B. Brown.................. 









sil Ua ee 
Minnesota... al Bai 
I sacs cael badens drank ene edinaneenereece | 
We ONO DOLCE GOES nos cioeriroo sec ces sete eteaceeteeereeeee | 

wo Td | 
SPENNEN Tits uscenvssriouermenateitivaocccenersarrsekumtimanmeiere eee 

Sf Mc socchasdesatssvievetess sone ciieaseoraeiaemcueneteaaaaned | 
DPR sai eit Se eee a Ra ee 


Miscellaneous Removals. 


Office. 


--| Reeorder of General Land Offfce...........ccccceeceees ceeees 
«| Commissioner of Indian Afffairs.................ccccceceeeeee 
.-| Commissioner of Public Buildings.......................... 
.-| Warden of the penitentiary, District of Columbia.. 
seth ts (EIRMEDTARIONEGH OF POtOn tS. ..cess0eecdscdedetadcddintdscdinsscasnes 
si MERRSRIONOL OF POMGONB ics scenes ccvdslsdcdiebeb iochsesiesss 
le ID OE NO BOI a saicckennverrscacscencnnsccistede ah adbithorsssnas 
.-| Register of deeds, District of Columbia.................. 


| 


Register of wills, District of Columbia,................. 


..| Principal clerk of surveys General Land Office...... 
.-| Warden of the penitentiary, District of Columbia 

--| Commissioner of Indian Affairs.................cceeeeeeeeees 
..| Warden of the penitentiary, District of Columbia.. 
..| Commissioner of General Land Office...................+ 
dio OR 0 MAD OII Gy oicacesnsnninsoncsceneasnrmencnenasioiilencen sun 
..| Warden of the jail, District of Columbia............... 


during the time that the nomination is sent to || 
the Department of State. The Department || 
approves or disapproves when it receives the | 
nomination. In case the vacancy has not been || 
foreseen and the consul is dead, absent, or || 
sick, unable to discharge the duties or to desig- | 
nate his temporary substitute, then the minister | 
in the country will make a nomination and }| 
send that to the Department of State; or if || 
there be no minister, the naval commander 
will not infrequently make a nomination and | 
send that to the Department of State, and the | 
vice consul so designated will act until the 
Department shall approve or disapprove. In 
other cases the Department itself will designate 
@ vice consul without any previous nomination | 
of either minister, consul, or naval commander, 
and he enters upon the discharge of his duties 
in the same manner. 

Question. How is he authorized or com- 
missioned ? 

Answer. He receives a certificate of his 
appointment signed by the Secretary of State. 

Question. Running for a definite time, or 
how? 

Answer. Running ‘‘ subject to the conditions 
prescribed by law.’’ 

Question. Is this appointment of vice con- 
sul made temporarily to fill a vacancy, or how 
otherwise ? 

Answer. It is made to fill the office during 
the period whieh necessarily elapses in the time 
that it takes for the news of the vacancy to 
reach the Department for a suecessor to be 


appointed. 
Question. That is for a succeeding consul to 
be appointed ? a) 
Answer. For a succeeding full officer to be 
appointed. Sometimes a period of weeks or 
months may elapse before the news can reach 





(I 





Remarks. 


Remarks. 


During recess, 
During recess. 
During recess. 
During recess. | 
During recess. 

During recess. 

During recess. 
During recess, 

During recess. 

During recess, 

Senate consented to appointment of successor. 
Senate consented to appointment of successor. 
Senate consented to appointment of successor, 
Senate consented to appointment of successor. 
Senate consented to appointment of successor. 
Senate consented toappointment of successor. 





this country, and a similar period before the 

newly-appointed successor can reach the post. 
Question. It is, then, in its character an ad 

interim appointment to fill the vacancy? 
Answer. Yes: 


Cross-examined by Mr. Manager Butter: 

Question. Is there anything said in their 
commissions or letters of appointment about 
their being ad interim? 

Answer, Their letter of appointment says 
‘« subject to the conditions prescribed by law. 

Question. That is the only limitation there 
is? 

Answer. That is the only limitation I re 
member. 

Sone Are not these appointments made 
under the fifteenth section of the act of August 
18, 1856? 

Answer. I think the act of 1856 does not 
create the office nor give the power of appoint 
ment, but it recognizes the office as already in 
existence, and the power as already in the 
President. 

Mr. Manager BUTLER. | We will see about 
that in a moment, sir. 

Mr. JOHNSON. Has the Manager the 
statute before him? 

* Mr. Manager BUTLER. I have. 

Mr. JOHNSON... What is the volume? 

Mr. Manager BUTLER. The volume isthe 
11th Statutes-at-Large. This statute begins 00 
page 35 of the 11th Statutes-at-Large ; but the 
fourteenth and fifteenth sections are those that 
relate to the matter. The fourteenth section | 
will read, for f want to ask some further ques 
tions im regard to it: 

“That the President be, and he is hereby, author: 
ized to define the extent of country to be embrace 


withi consulate or commercial agency, and te 
provide for the appointment of vice consuls, 
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mmercial agents, deputy consuls, and consular 
agents therein, in such manner and under such reg- 


ulations as he shall deem proper; but no compensa- 


| object to the paper. 


+, shall be allowed for the service of any such vice || 


sul or vice commercial agent beyond nor except 
+ of the allowance made by his act forthe principal 
ilar officer in whose place such appointment 
ibe made; and no vice consul, vice commercial 

t, deputy consul, or consular agent shall be ap- 
nted otherwise than in such manner and under 


1 


“ach regulations as the President shall prescribe 


pursuant to the provisions of this act.” 

(To the witness.] Now, sir, in the Depart- 
make a vice consul against the provisions of 
this act ? 

The WuItrNESS. 
ever have. 

Question. Or attempted it in any way? 

Answer. Not that I know of. 

Mr. CURTIS. I now offer from the Depart- 
mentof State the document I holdin my hand, 
which contains a list of consular offices ap- 
pointed during the session of the Senate when 
vacancies existed at the time such appoiat- 
ments were made. The earliest instance of it 
in this list is in 1837, and the latest one does 
not come down to the law which the honorable 
Manager has read. They are all prior to that 
law, and after the year 1837. 

(The document was handed tothe Managers 
for examination. ] 

Mr. CURTIS. I was mistaken in a date. 
[ thought the honorable Manager read the date 
of the law as 1866. 

Mr. Manager BUTLER. Eighteen hundred 
and fifiy-six. August 18, 1856. 

Mr. CURTIS. ‘Then there are some which 
are subsequent to the law. They begin in 1837, 
und they come down to about 1862, if I re- 
member rightly. I have 
minutely. 

Mr. Manager BUTLER. There was a prior 
statute of 1848 which was partly revived in the 
law of 1856, 

Mr. Manager BOUTWELL. Mr. Chief 
Justice, | wish to eall the attention of the 
counsel for the respondent to the fact that it 


does not pene from this paper that these || 


vacancies did not happen during the recess of 
the Senate. It merely states that they were 
illed during the session. As these were offices 


not examined it | 


nt of State, have they ever undertaken to | 


I am not aware that they 


Mr. Manager BOUTWELL. We do not 
I only give notice how we 
propose to treat it, on the face of the paper, as 
not showing that the vacancies happened during 
the session of the Senate. 

rhe document is as follows: 

Unirep STaTes or AMERICA, 

Depart nt of State: 
To ali to whom these presents shall come, gree ting : 

I certify that the document hereunto annexed 
contains a list of consular officers appointed during 
the session of the Senate, where vacancies existed at 
the time such appointments were made. 

In testimony whereof I, William H. Seward, Sec- 
retary of State of the United States, have hereunto 
subscribed my name and caused the seal of the De- 


| partment of State to be aflixed, 


Done at the city of Washington, this Ith day of 
April, A. D. 1868, and of the independence of 
the United States of America the ninety- 


second. WILLIAM H. SEWARD. 


LL. 8. 


Henry _C. Bridges, appointed viee consul at Kin- 
Kiang, China, May 16, 1864, on the resignation of 


W. Breck, consul. 


D.'Thurston, appointed vice consul general at Mon- 
treal, May 31, 1864, on the death of J. R. Giddings, 
consul general. 

A. Duff, appointed vice consul at Demerara, 7th 
January, 1865, on the death of C. G. Hannah, consul. 

George W. Healy, appointed vice consul at Bom- 
bay, December 23, 1861, on death of L. H. Hattield, 
consul, 

Robert Bayman, appointed vice consul at Funchal, 


| March 24, 1864, on death of G. ‘True, consul. 


Kk. Bremt, appointed vice consul at Hanover, Feb- 
ruary 18, 1861, on the resignation of J. S. Holton, 
consul. 

Alexander Thompson, appointed vice consul gen- 
eral at Constantinople, January 7, 1800, awaiting the 


| arrival of M. M. Smith, appointed consul general. 


Bernardo J. Areanques, appointed vice consul at 
Bayonne, April 19, 1856, on resignation of John P. 
Sullivan, consul. 

Joseph Ayton, appointed vice consul at Cartha- 
gena, February 20, 1838, on the resignation of J. M. 
MePherson, consul. ° 

Thomas V. Clark, appointed vice consul at Guaya- 


| quil, December 31, 1857, on resignation of M. P. Gaine, 


existing in remote countries the probability is | 


that the vacancies happened during the recess 
of the Senate. 

Mr. CURTIS. 
the vacancies happened. The purpose for 
which we offer the evidence is to show that 
these temporary appointments were made to 
fll vacancies during the session of the Senate. 

Mr. Manager BOUTWELL. I only wish to 
give notice that we treat them as cases where 
vacancies happened during the recess of the 
Senate, it being perfectly understood that, 
according to the practice, vacancies happening 
during the recess of the Senate might be filled 
during the session of the Senate. 
evidence to the contrary in the papers. 

Mr. EVARTS. We understand, then, that 
the Managers hold that a vacancy that hap- 
pens in the recess may be filled during the 
session without sending a nomination to the 
Senate. 

Mr. Manager BOUTWELL. No. 

Mr. EVARTS. I thought that was what you 
stated. Is it not your proposition? 

Mr. Manager BOUTWELL. 
notice that on that record we propose to treat 
these as vacancies happening during the recess 
of the Senate. 

Mr. EVARTS. And filled during the session. 

Mr. Manager BOUTWELL. 
not know anything about; when they were filled. 
It does not appear that they did not happen 
uring the recess. 


Mr. EVARTS. The certificate is to tke | 
effect that. they were filled during the session | 


of the Senate. 

Mr. Manager BINGHAM. We do not pro- 
pose to settle the law of the case now. 

The CHIEF JUSTICE. The Chief Justice 
does not understand the honorable Managers 


as objecting to the reception of this document 
in evidence, 


It does not appear when 


There is no | 


I only give | 


That we do | 








| 


| ber 7, 1864, on the rémoval 


consul. 

A. Lacombe, appointed vice consul at Puerto Ca- 
bello, January 23, 1865, on the transfer of C. H. Loehr 
to Laguayra. 

John Gardner, appointed vice consul at Rio Ja- 
neiro, September 15, 1839, on the removal of J. M. 
Baker. 

Hi. F. Fitch, appointed vice consul at Pernambuco, 
April 13, 1860, on death of W. W. Stepp. 

August Peixoto, appointed acting consul, Decem- 
of Thomas F. Wilson, 
consul, at Bahia. 

Samuel G, Pond, appointed acting consul at Para, 
December 2, 1862, on the death of M. R. Williams. 


1] 


Robert H. Robinson, appointed acting vice consul | 


| at Montevideo, March 12, 1858, on resignation of R. 
| M. Hamilton. 


Amory Edwards, appointed actingconsul at Buenos 
Ayres, December 28, 1840, o» death of Slade. 

William L. Hobson, appointed vice consul at Val- 

araiso, July 17, 1840, on resignation of George G. 

lobson. 

George B. Merwin, appointed vice consul at Val- 
paraiso, December 5, 1854, on the resignation of Reu- 
ben Wood. 

W. H. Kelley, appointed vice consul at Otaheite, 
December 31, 1848, Mr. Hawes not having exequatur. 

D. B. Van Brundt, appointed United States consul 
at Acapulco, May 26, 1860, by Flag Officer Montgom- 
ery, on death of McMicken. 


Gipeon WELLES sworn and examined. 

By Mr. Evarrts: 

Question. You are now Secretary of the 
Navy? 

Answer. I am. 

Question. At what time and from whom did 
you receive that appointment ? 

Answer. I was appointed in March, 1861, by 


| Abraham Lincoln. 


Question. And have held office continuously 
until now? 

Answer. From that date. 

Question. Do you remember on the 21st of 
February last your attention being drawn to 
some movements of troops or military officers ? 

Answer. On the evening of the 21st of Feb- 
ruary my attention was called to some move- 
ments that were being made. 

Question. How was this brought to your 
attention ? 

Answer. My son brought it to my attention. 
He had been attending a party at which there 
had been an application from a son of Gen- 
eral Emory, I think, and from one or two 


| others, for any officer belonging to the fifth regi- 
| ment.or under the cammand of General bmory 


to repair forthwith to headquarters. 
Question. Your son had observed that and 


' had reported it to you? 
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Answer. He reported that to me. 

Question. Did you, in consequence of that, 
seek or have an interview with the President 
of the United States ? 

Answer. | requested my son to go over that 
evening; but he did not see the President. 

Mr. Manager BUTLER. Stay a moment. 
We object to what was said. ; 

Mr. EVARTS. He says he sent his son, and 
his son failed to see the President. His at- 
tempt was first to send a message. 

The Witness. I was not well, and could not 
go myself, 

By Mr. Evanrrs: 

Question. You attempted to send a niessage 
that night ? 

Answer. I did. 

Question. State what happened on the fol- 
lowing day? 

Answer. On Saturday, the 22d, I went my- 
self, in the morning or about noon, to the Presi- 
dent on that sulject. I told him what I had 
heard, and asked him what it meant—— 

Mr. Manager BUTLER, We object to that 
conversation. 

The Wirness. Very good. 

Mr. EVARTS. Is objection made to this ? 

Mr. Manager BUTLER. Yes, sir; and be- 
fore we speak to the objection I should like to 
ask the witness to fix the time a little more 


| carefully. 


| twelve o’clock. 


Mr. EVARTS. 
about noon. 

The WitNgEss. 
22d of February. 

By Mr. Manager But.er: 

Question. How close to twelve, before or 
after? 

Answer. I should think it was a little before 
I will state a cireumstance or 
two. The Attorney General was there when | 
went in. While I was there the nomination of 


He has stated it exactly; 


About twelve o’cloek on the 


| Mr. Ewing was made out for Seeretary of 
| War, and was delivered to the Private Seere- 


tary to be carried to the Senate. 

Mr. Manager BUTLER. Stay a moment. 
Let us see what time he said that was, 

Mr. EVARTS. It-is not time for cross- 
examination now. 

Mr. Manager BUTLER. No; but I sub- 
mit, Mr. President, it is time for cross-exam- 
ination upon the question whether the thing is 
admissible in order to ascertain the time. At 
one point of time it may be, while at another 
point of time it clearly is not admissible, 

Mr. EVARTS. It is quite immaterial, if 
you will go on and get through. - 

Mr. Manager BULLER. Quite immaterial 
what point of time? 

Mr. EVARTS. Immaterial whether you 
cross-examine now or hereafter. 

Mr. Manager BUTLER. I only want to fix 
it. [To the witness.] You think it was very 
near twelve? 

The Witxress. About twelve o'clock. 

Question. Could it have been as early as 


| half past eleven ? 


| Globe, read from the short-han 


Answer. No, sir; I do not think it was. 

Question. But between that and half past 
twelve some time? 

Answer. Yes, sir. 

Question. Within that hour? 

Answer. Yes, sir. 

Mr. Manager BUTLER. 
tion —— 

Mr.EVARTS. NowlI will proceed with my 
questions, if you please. 

Mr. Manager BUTLER. Very well. 

Mr. EVARTS. How far have we got now? 
Let the answer on this point as far as it has 
gone be read, Mr. Stenographer. 

The CHIEF JUSTICE. The stenographer 
will read what is desired. 

D. F. Murruy, one of the reporters for the 

te of Mr. 


Now, our objec- 


Welles’s testimony, as follows: 


‘On Saturday, the 22d, I went myself in the morn- 
ing or about noon to the President on that subject. 
I told him what I had heard; asked him what it 
meant—— 

“Mr, Manager Butter. We object to that coz 
versation.”’ 
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Mr. EVARTS. Very good. 
The CHIEF JUSTICE. 


objected to the counsel will please reduce it to || that he would send for him. 
'| would send for Emory or that he would send | 


writing. 
Mr. Manager BUTLER. We object to any 
conversation of the President at that time. 


| and inquire into this. 
\| send for him. 


“| 


TO 








_SUPPLEMENT 


He hesitated somewhat. | 





He either said he | 


I think he said he would 
That was about the conversa- 


Mr. EVARTS, (to the witness.) Whatpassed || tion. 


between you and the President after that in | 


regard to that communication which you had 
made to him? 
Mr. Manager BUTLER. Wait a moment. 
The Chief Justice desired the question to be 
put in writing. 
Mr. EVAKTS. That is being done now. 
The question was reduced to writing, and 
read by the Secretary, as follows: 


What passed between you and the President after 


you made that communication and in reference to 
that communication? 
Mr. EVARTS. I would state, Mr. Chief 
Justice and Senators, before any argument is 
commenced on this subject, if there is to be 
one, that this evidence is offered in regard to 
the article that relates to the conversation 
between the President and General Emory. 
Mr. Manager BUTLER. That is precisely 
as we understand it, Mr. President; but we 
also understand the fact to be that General 
Emory had been sent for before Mr. Welles 
appears on the seene. 
anxious to fix the time. 


deavoring to get the matter certain, that Gen- 
eral Emory received a note to come to the 
President's at ten o'clock in the morning, and 
that he got there before even the Secretary of 
the Navy. But, however that may be, he was 
called there before; we cannot at this moment 
ascertain exactly how that is; but it does not 
appear, at any rate, that this conversation was 
before Emory was sent for. 

Mr. CURTIS. We shall see about that. 

Mr. EVARTS. That is part of the matter 
of proof that is to be considered of when it is 
all in, as to which is right in hours and which 
in facts. 

Mr. Manager BUTLER. The guestion of 
what was said in the’ conversation is not to be 
considered as proof which was right in fact. I 
suppose my learned opponents would not claim 
that if this was before General Emory came 
there they have a right to put in the testi- 
mony. 

Mr. EVARTS. 
that we offer it. 

Mr. Manager BUTLER. 
subsequent. 

Mr. EVARTS. I beg your pardon. 

Mr. Manager BUTLER, I made a mistake 
as to the comparative date for which [ am very 
glad that you corrected me. If it was subse- 
quent I suppose the gentlemen would not 
claim that it could be admitted. Therefore 
it must appear aflirmatively that it was before 
in order to make it competent. That is my 
proposition. It does not appear affirmatively 
to have been before, and I think it was after- 
ward ; but of that Iam trying to make myself 
certain by an examination. 

The CHIEF JUSTICE. The Chief Justice 
thinks the evidence is competent. It will be 
for the Senate to judge of its value. He will, 
however, put the question to the Senate if any 
Senator desires. [Aftera pause.] You will 
proceed, Mr. Welles. 

Mr. EVARTS. You will be so good as to 
answer the question, Mr. Welles. 

The Wrrxess. I should like to have it read. 

The Curer Cierx. The question is: 

What passed between you and the President after 
you made that communication and in reference to 
that communication? 

The Wirness. I cannot repeat the words, 
perhaps, exactly; but yet I should think the first 
words of the President were: ‘' I donot know 
what Emory means;"’ or ‘* I do not know what 
Emory is about.'' I remarked that I thought 
he ought to know; that if he was summoning 
high officers at such a time the evening before 
jt must be for a reason, and it was his duty, I 
thought, to send for General Emory, and to in- 


It is precisely in that view 


I should have said 


That is why I was | 
I am instructed by | 
my associate Managers, and we are now en- | 
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| quire into the facts. 
If the question be || We had alittle conversation, and I think he said | 


By Mr. Evarts: 

Question. Now, Mr. Welles, I will call your | 
attention to the 21st of February of this year at 
the time of the close of the Cabinet meeting on | 
that day. At what hour was the Cabinet meet- | 
ing held on that day, Friday, the 21st of Feb- | 
ruary? 

Answer. At twelve. 
hour of meeting. 

Question. That is the usual hour and that is 
the usual day for Cabinet meetings? 

Answer. Yes, sir. Tuesdays and Fridays. 

Question. Did you at that time have any inter- 
view with the President of the United States 
at which the subject of Mr. Stanton’s removal 
was mentioned ? 

Answer. I did. 

Question. At about what hour of the day 
was that? 

Answer. I cannot fix it. It must have been, 
perhaps, in the neighborhood of two o'clock. 


Twelve is the regular | 





Question. Had you, up to that time, heard | 
of the removal of Mr. Stanton? 

Answer. I had not until the close of Cabinet 
business that day. 

Question. When the Cabinet meeting was 
closed this interview took place at which the 
subject was mentioned? 

meekoy The President remarked —— 

Stop a moment. 


< 


Mr. Manager BUTLER. 

Mr. EVARTS, (to the witness.) You need 
not state now what it was the President said ; 
but that is the time he made the communica- 
tion? 

The WIrTNEss. 

By Mr. Evarrs: 

Question. What passed between you and the 
President at that time? 

Mr. Manager BUTLER. We object to that. 

The CHIEF JUSTICE. Counsel will please 
reduce their question to writing. 

Mr. EVARTS. I will state what I propose 
to prove. 

Mr. CONNESS. 
take a recess for fifteen minutes. 

The motion was agreed to; and at the expi- 
ration of the recess the Chief Justice resumed 
the chair. 

Mr. EVARTS. Before presenting in writing 
the question which was objected to I wish to 


Yes, sir. 


I move that the Senate 


Welles before going further. [To the wit- 
ness.} Did the President proceed to make 
any communication to you on this occasion 
concerning the removal of Mr. Stanton and the 
appointment of General Thomas? 

Answer. Yes; he did. 

Question. Was this before the Cabinet meet- 
ing had broken up; or at what stage of your 
meeting was it? 

Answer. We had concluded the depart- 
mental business and were about separating 
when the President remarked—— 

Mr. Manager BINGHAM. You need not 
state anything he said. 

Mr. EVARTS. It was then that he made 
the communication, whatever it was? 

The Wirness. At that time he made the 
communication. 

Question. Who were present? 

Answer. I believe all the Cabinet were pres- 
ent. Perhaps Mr. Stanbery, the Attorney 
General, was not. He was a good deal absent 
during the session of the Supreme Court. 

Question. All mere present, unless it be Mr. 
Stanbery, you think ? 

Answer. I think so. 

Mr. EVARTS. Now, Mr. Chief Justice and 
Senators, I offer to prove that communication 
and submit it in this form : 

We offer to prove that on this occasion the Presi- 
dent communicated to Mr. Welles and the other 
members of his Colinas petoze the meeting broke up 


that he had removed Mr. Stanton and appointed 
General Thomas Secretary of War ad interim, and 


ask one or two preliminary questions of Mr. 





a 


that upon the inquiry by Mr. Welles whether = 
eral Thomas was in possession of the office the Presi. 
dent replied that he was; and upon further questi, 
of Mr. Welles whether Mr. Stanton acquiesced +). 
President replied that he did; all that he required 
was time to remove his papers. - 

Is that objected to? 

Mr. Manager BUTLER. Yes, sir. In yofoy. 
ence to this question I want to call the counse|’, 
attention to the state of the fact. I understooq 
Mr. Welles said that after the Cabinet meeti,, 
broke up , 

Mr. EVARTS. No. I have put that ap. 
cording to the fact. You were out, I believe, 
when it was brought out. It was after thoy 
had got through what he calls their depart. 
mental business, but before the meeting broke 
up, that the President made the communica. 
tion. 

Mr. Manager WILSON. Before they sep. 


arated. 

Mr. EVARTS. Before the meeting broke 
up. It was in the Cabinet meeting not ye 
broken up. ; 

Mr. Manager BUTLER. We have the hono; 
to object to this. 

The CHIEF JUSTICE. The Secretary wij} 
read the proposition so that it can be heard 
by the Senate. 

The Secretary read the offer, as follows: 

We offer to prove that_on this occasion tho Presi- 
dent communicated to Mr. Welles and the other 
members of his Cabinet, before the meeting broke 
up, that he had removed Mr. Stanton and appointed 
General Thomas Secretary of War ad interim, ani 
that upon theinquiry by Mr. Welles whether Genera! 
Thomas was in possession of the office the President 
replied that he was; and upon further question of 
Mr. Welles whether Mr. Stanton acquiesced the 
President replied that he did; all that he required 
was time to remove his papers, 

Mr. Manager BUTLER. Mr. President and 
Senators, as it seems to us, this does not come 
within any possible proposition of law to ren- 
der it admissible. It is now made certain that 
this act was done withéut any consultation of 
his Cabinet by the President, whether tha’ 
consultation was to be held verbally, as | 
thinkis against the constitutional provision, or 
whether the theory is to be adopted that the 
President has a right to consult with his Cabi- 
net upon questions of his conduct. I should 
hardly have dared, perhaps, to speak upon this 
question of constitutional law with any con: 
fidence, except so far as to bring to the mind 
of the Senate that the President has no right 
to call upon his Cabinet save through the con- 
stitutional method, were I not borne out in it 
by the opinion of Jefferson. Early in the Gov: 
ernment he took the same view that I have 
heretofore had the honor incidentally of stating 
to the Senate. There seems to be good reasou 
for it, because the heads of Departments were 
in the first place never expected to be a Cabi: 
net; there were but three of them. There has 
been a gradual growing up of this practice. 
The Constitution wisely, for good purposes, 
required that when the President wanted the 
advice of any one of his principal officers he 
should ask that advice in writing, and it should 
be given in writing, so that it should rema 
for all time exactly what the advice was which 
he received, and exactly the point made. 

And the reason of that was, there had been 
an attempt in the various trials of impeacl 
ment of members of cabinets to put in the 
fact of the order of the king to the cabinet, 0" 
the advice of various members of the cabine' 
to eachother. That had been exploded in the 
Earl of Danby’s case. ‘That question used '0 
arise under that state of facts before courts of 
impeachment, but our fathers evidently did uo! 
mean that it should arise here. 

But that is not this case, and I have only ad: 
verted to this to make the clear distinctio": 
whatever may be the character of the act 0! 
removal of Edwin M. Stanton and the act . 
appointment of Lorenzo Thomas, | am glad 
that it is now made q@ite certain by the tes" 
mony of the Secretary of the Navy (who ¢* 





clares he never heard of it until after it ¥* 


done) that it was not done by the advice of the 
Cabinet; that the President was solely resp?” 
sible for it ; and upon that, his own sole respo” 
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sibility, he acted. Now, the question is, after 
he has done the act, after he has thought it was 
successful, after he thought Mr. Stanton had 
vielded the office, can he, by his narration of 
what he had done and what he intended todo, 
shield himself before a tribunal from the con- 
sequences of that act? Is it not exactly the 
same question which you decided yesterday by 
almost unexampled unanimity in the case of 
Mr. Perrin and Mr. Serre, the member of 
Congress, on that same day, a few minutes ear- 
lier or a few minutes later. They offered in 
evidence here what he told Mr. Perrin and 
what he told Mr. SetyE; they complicated it 
by the fact that Mr. SeLye was a member of 


Congress; and the Senate decided by a vote 


which indicated a very great strength of opin- 
ion that that sort of narration could not be 
yut in. 

, Now, is this any more than narration? It 
was not to take the advice of Mr. Welles as to 
what he should do in the future, or upon any 
question; it was mere information given to 
Mr. Welles or to the other members of the 
Cabinet after they had separated in their Cabi- 
net consultation, and while they were meeting 
together as any other citizens might meet. It 
would be as if, after you adjourned here, some 
question should be attempted to be put in as 
to the action of the Senate because the Sen- 
ators had not left the room. Again, I say it 
was simply a narration, and that narration of 
his intent and purposes, his thoughts, expecta- 
tions, and feelings. 

Ido not propose to argue it further until I 
hear something showing why we are to distin- 
guish this case from the case of Mr. Perrin, on 
which you voted yesterday. Mr. Perrin tells 
you that on the 22d he waited for the Cabinet 
meeting to break up, and as soon as it broke 
up he went in with Mr. Sere, and then the 
President undertook to tell him. You said 
that was no evidence. Now, when he under- 
took to tell Mr. Welles is that any more evi- 
dence? I cannot distinguish the cases, and I 
desire to hear them distinguished before I 
attempt an answer to any such distinction. 

Mr. EVARTS. Mr. Chief Justice and Sen- 
ators, certainly nothing has yet proceeded from 
the mouth of this witness which has shown 
that the act of removal of Mr. Stanton or of 
appointment of General Thomas had taken 
place without previous advice from the Cabi- 
net. However that fact may be, nothing as 
yet has been said to show it. All that has 
been proved is that Mr. Welles had not before 
that heard of the fact that he had been re- 
moved. That is all as it now stands. I merely 
correct that impression for the moment. 

So, too, I wish no misunderstandin 
the situation of the members of the Cabinet 
toward the President, as being still in their 
Cabinet meeting with unfinished, unadjourned 
counsel. I think the honorable Manager is a 
little in difficulty on that point from having an 
impression beyond the case as it was left by 
the witness when he left the stand before the 
recess, and not attending to the differences 
made by his answers to my questions since he 
2 my desire being to get at the precise 
act. 

Now, then, it stands thus: that at a Cabinet 
meeting held on Friday, the 21st of February, 
when the routine business of the different De- 
partments was over, and when it was in order 
for the President to communicate to his Cabi- 
net whatever he desired to lay before them, the 
President did communicate this fact of the re- 
moval of Mr. Stanton and the appointment of 
General Thomas ad interim, and that there- 
upon his Cabinet officers inquired as to the 
posture in which the matter stood, and as to 
the situation of the office and of the conduct 
of the retiring officer. Here we get rid of the 
Suggestion that it is a mere communication to 
4 casual visitor which made the staple of the 
argument yesterday against the introduction 
of the evidence asto the conversation with Mr. 

errin and Mr. Sexye. We now present you 
the communication made by the President of 
the United States while this act was in the very 
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process of exeeution, while it was yet, as we | in itserelations to what had preceded under 


say in law, in fieri, being done. 

It being in fieri, the President communicates 
the fact how this public transaction has been 
performed and is going on, and we are entitled 
to that as a part of the res geste in its sense of 
a governmental act, with all the benefit that can 
come from it in any future consideration you 
are to give to the matter as bearing upon the 
merits and the guilt or innocence of the Presi- 
dent in the premises. 


been any other purpose than the placing of the 


office in a proper condition for the public ser- | 


vice according to the announcement of the 
President as his intention when he conversed 


| with General Sherman in the January preced- || 
ing; and it negatives all idea that at the time | 
that General Thomas to Mr. Wilkeson or tothe | 


Dakota delegate, Mr. BurLEIGH, was saying or 


suggesting anything of force, the President was | 


the author of, or was responsible for, his state- 


tion as wholly and connie an orderly and 
ro movement of the President of the 
Jnited States, as in fact it was, and no evidence 


has been given tothecontrary, ofany occurrence | 


disturbing that peaceful order and as the situ- 
ation in which its completion left the matter in 


the mind of the President up to that point of | 
| 


time. 

Mr. CURTIS. 
to add to what my colleague has said a very 
few observations of a slightly different charac- 
ter from those which he has addressed to the 
Senate. We are anxious that this testimony 
now offered should be distinguished in the 
apprehension of the Senate, as it is in our own, 
from an offer of advice, or from the giving of 
advice by the Cabinet to the President. We 
do not place our application for the admission 
of this evidence upon the ground that it is an 
act of giving advice by his councilors to the 
President. We place it upon the ground that 
this was an official act dove by the President 


himself when he made a communication to his || 


councilors concerning this change which he 


had made in one of their number; that that |) 


was strictly and purely an official act of the 
President, done in a proper manner, the sub- 
ject-matter of which each of those councilors 
was interested in in his public capacity, and 
which it was proper for the President to make 
known to them at the earliest moment when 
he could make such a communication. 

Now, I wish to say a word in respect to the 
character of this council, in reply to the re- 


marks of the honorable Manager concerning | 


the constitutional rights and powers of the 
President in respect to them. I understand 
the honorable Manager to have rested his views 
concerning the constitutional character of 
those councilors upon what he understands 
to be Mr. Jefferson’s opinions and practice. 
I wish to bring before the Senate, in this 
connection, and somewhat in advance of the 


question which will presently arise respecting | 
advice given by these officers, the practice 


of this Government concerning such a coun- 
cil; and I beg to refer the Senate, in the first 

lace, to a passage from the [ederalist. In 
its commentary upon that provision of the 
Constitution which enables the President to 
require the opinion in writing * of the princi- 
pal officer in each of the Executive Depart- 
ments upon any subject relating to the duties 
of their respective oflices’’—I read from Daw- 


son’s edition of the Federalist, pages 516-17. || 


Mr. JOHNSON. What is the number? 

Mr. CURTIS. Number 73. The aythor, 
in the first place, quotes what I have read 
from the Constitution, and then makes this 
remark, and passes from the subject as requir- 
ing no further discussion or examination. 


** This I consider asa mere redundancy in the plan ; 
as the right for which it provides would result of 
itself from the office,” 

Mr. JOHNSON. That is by Mr. Hamilton. 
_ Mr. CURTIS. That is Mr. Hamilton. Now, 
in respect to the practice of this Government, 
and particularly the practice of Mr. Jefferson, 


é It bears, as we say, | 
directly upon the question whether there had 


The truth is, it presents the transac- | 


Mr. Chief Justice, I desire 


|| other Presidents, I beg leave to refer to Mr. 
| G. T. Curtis's History of the Constitution, vol- 
ume 2, page 409, note: 


|| “Those who are not familiar with the precise struc- 
|, ture of the American Government will probably be 
surprised to learn that what is in practice sometimes 
called the ‘Cabinet’ has no constitutional existence 
as a directory body, or one that can decide anything. 
| The theory of our Government is, that what belongs 
|} to the executive power is to be exercised by the un- 
controlled will of the President. Acting upon the 
clause of the Constitution which empowers the Pres- 
| ident to call for the opinions in writing of the heads 
| of Departments, Washington, the first President, 
commenced the practice of taking their opinions in 
I} separate consultation; and he also, upon impertant 
|| occasions, assembled them for oral diseussion in the 
form of acouncil. After having heard the reasons 
and opinions of each he decided the course to be 
| pursued.” 


And I may mention here in passing that if 
Senators have the curiosity to look into the 
history of the period they will find that the 
latter course was pursued by General Wash- 
ington, especially toward the close of his first 
|| and during his second administrations on very 
important occasions, one of the most promi- 
nent of which was the difficulty with the French 
minister, M. Genet, and the course that was 
|| pursued by the Government growing out of 
|| those complications. The author proceeds : 





“The second President, Mr. John Adams, followed 
|| substantially the same practice. The third President, 
|| Mr. Jefferson, adopted asomewhat different practice. 
When a question occurred of sufficient magnitude to 
|| require the opinions of all the heads of Departments 
|| he called them together, had the subject discussed, 
| and a vote taken, in which he counted himself but as 
one. But he always seems to have considered that 
he had the power to decide against the opinien of his 

Cabinet. That he never or rarely exercised it was 
| owing partly tothe unanimity in sentiment that pre- 
| vailed in his Cabinet and to his desire to preserve 


that unanimity, and partly to his disinclination to 
the exercise of personal power. When there were 
differences of opinion he aimed to produce a unani- 
mous result by discussion, and almost always suc- 
ceeded. But he admits that this practice made the 
Executive, in fact, a directory.” 

And then references are given to Mr. Jeffer- 
son’s works in support of this statement. The 
author does not continue to speak of the sub- 
sequent practice of the Government, as that, 
no doubt, was considered to be very familiar, 
| his purpose being merely to point out the 
| origin of these two practices; the one being 
| that the members of the Cabinet were called 
|; together and a consultation held, and then, as 
| the result of that consultation, the President 
| decided ; the other practice being that a vote 

was taken in the Cabinet, the President him- 
| self ordinarily counting as one in that vote, 
| but always understanding that he had the 
power, if he thought proper to exert it, to de- 
' cide the question independently of the votes 
|| of the Cabinet. That, [ understand, has con- 
|| tinued to be the practice from Mr. Jefferson’s 
| time to the present day, and including all the 
| Presidents who have intervened during that 
| period. 
|| I have made these remarks because they 
| seem to me to have an application, not merely 
| to the testimony now offered, but to other evi- 
dence which we shall have occasion to present 
| to the Senate subsequently. They are perti- 
| nent to the question now under consideration, 
_ for they go to show that, under the Constitu- 
tion and laws of the United States, as prac- 
| ticed on by every President, including General 
| Washington and Mr. Adams, Cabinet ministers 
| were assembled by them as a council for the 
| purposes of consultation and decision; and, of 
|, course, when thus assembled, a communication 
|| made to them by the President of the United 
|| States concerning an important official act 
which was then in fri, in process of being 
} 








| executed and not yet completed, is itself an 
|| official act of the President, and we submit to 
the Senate that we have a right to prove it in 
that character. 
, _ A reference has been made by the honorable 
| Manager to attempts which have sometimes 
| been made in England by ministers to defend 
themselves under the orders of the king. 
|| Everybody who understands the British con- 
| stitution knows that that is in the nature of the 
i} Government an absurdity. The king is not 
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responsible; the ministers are; and therefore 
any order which the king gives contrafy to law 


is executed by his ministers on their own re- | 


sponsibility, and not upon that of the sovereign. 
In the United States it is wholly otherwise ; the 


responsibility is on the President; but among | 
other responsibilities which it involves is the | 


responsibility to seek and weigh and consider 
the advice which it is proper for him to receive. 

Mr. Manager BUTLER. Mr. President, I 
shall not pursue the discussion as to whether 
advice given by the Cabinet to the President 


would be competent, because it is agreed by | 


the counsel for the President last up that this 


was neither to get advice, nor was there any- || 


thing in the nature of advice. 

It is said that it is an official act. I had 
supposed up to this moment—ay, and I sup- 
pose now—that there is no act that can be 
ealled an official act of an officer which is not 
an act required by some law or some duty im- 
posed upon that officer. Am TI right in my 
ideas of what is an official act? It is not 
every volunteer act by an officer that is official. 
Rreqaneasy such acts are officious, not official. 
An ollicial act, allow me to say, is an act which 
the law requires, or a duty which is enjoined 
upon the officer by some law, or some regula- 
tion, or in some manner as a duty. Will the 
learned counsel tell the Senate what constitu- 
tional provision, what statute provision, what 
practice of the Government requires the Pres- 
ident at any time to inform his Cabinet or any 
member of them whatever that he has removed 
one man and put in another, and that that 
other man is in office? If there is any such 
law it has escaped my attention. I am not 
aware of it. 

‘The only law that ever has been made on 
this subject is the law of March 2, 1867, which 
requires the President to inform one member 
of his Cabinet, to wit, the Secretary of the 
‘Treasury, when he suspends an officer, and 
then requires the Secretary of the Treasury to 
inform the accounting officers of the Treasury, 
so that that suspended officer shall by no acci- 
dent yet his salary. Up to that time there 
never was any law requiring any such informa- 
tion, and that law is a special one for a special 
pagrees ; and, in the case of the suspension of 
Mr. Stanton, was carried out by the President, 
he sending to the Secretary privately—spe- 
cialiy, I should say, rather than privately— 
sending to the Secretary specially the fact that 
there had been such removal, and the Secre- 
tary, as we have proved by Mr. Creecy, in- 
formed his subordinates as the act of March 
2, 1867, the tenure of civil office act required. 

If | am right, Senators, and there is no 
official duty on the President to inform his 
Cabinet, whether in session or out of session, 
whether just as they broke up or after they 
had got through the routine of business, or at 
any other time, as to such a proceeding on his 
part, then I undertake to say it is not an official 
act; it is an act required by no law, by no 
practice, so far as it is in evidence here, and by 
no duty. 

Now, then, what is offered? He had done 
the act. While the counsel took exception to 
my stating to the Senate that it was in evidence 
that this was not a consultion of the Cabinet, 
that the Cabinet had never consulted upon the 
removal of Mr. Stanton in the manner and 
form in which it was done, and that was fairly 
to be gathered from Mr. Secretary Welles’s testi- 
mony, yet, | observe that he did not state to 
the Senate that the Cabinet ever was consulted 
with upon the question of removing Mr. Stan- 
ton in manner and form as it was done; and 
whenever he or anybody does state it, I have 
the President's declarations, which I can prove, 
that it was not se. Therefore, I assume it 
never will be stated, 

Now, then, what is offered? Stanton has 
been removed by the act of the President ; and 
thereupon, without asking ad vice—because that 
is expressly waived by the learned counsel last 
addressing us—not as a matter of advice, the 
President gives information. Now, how can 
that information be evidence? How can he 
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'| make it evidence? The information is required 
|| by no law, was given for no purpose to carry 
out any official duty, was the mere narration 
of what the President chose to narrate at that 
}| time. 

More than that, sir; it is said that this must 


with which it was argued by both counsel shows 
|| the importance they place wpon it. 
| this must prove the case of the President, be- 


| 

| using force. I should have no objection to 
grant that at that moment he had no idea of 

| using force, because he at that time supposed 

| 

there was no occasion to use force. 

Therefore he had no idea of force at that 
moment of time, if he told the truth. He says, 
**Stanton is out and Thomas is in; and it is 
| all settled.’’ 

force. 
Stanton resisted, as Stanton did resist ? 
is the question for the Senate. What did he 
contemplate? What had been in his mind? 
|| General Sherman lets it out here that he and 
the President said somethingabout force. Gen- 
eral Sherman uses the word ‘‘foree.’’ Where 
| did he get that idea? Sherman, with great 
caution, says, ‘‘I agree that I do not know 
that he said anything from which I got the idea 
of force; so that I could say what he said, or 
| that he said anything from which I had a right 
| to inferit.’’ But he said something from which 
Sherman did infer it, and he put the word 
‘*force’’ here before you of his own free will 
and accord. It bore on his mind; and when 
the learned Senator [ Mr. Howarp] asked what 
force was meant, what did the President say 
about force, Sherman said—I give the sub- 
stance now—‘‘I cannot say what he said that 
would justify me in using the word ‘force.’ ’’ 
The record is before you, Senators. You will 
correct me if I am wrong; but I think I am 
exactly right in substance. 
That testimony being in, and other testi- 
mony, how does the President’s narration, 


| 
| 
| 
| 
| 
er he thought Stanton had ‘given up the 


That 





office peaceably, (when, if I may use a com- 
mon phrase, he was chuckling over the fact to 
his Cabinet that he had got possession of the 
office easier than he expected to do,) form a 
piece of evidence in this case? How can it be 
putin? Senators, you may think this piece of 
evidence, and perhaps you in some of your 
decisions have proceeded upon that hypoth- 
esis—I have no right to know, but I trust with- 
out offense I may suggest it—you may think 
that this particular piece of evidence does not 
weigh much, and that, perhaps, it is best to let 
it in because it does not weigh much. But the 
counsel on the other side think it weighs heav- 
ily, for both of them argue it with great care. 

| I say you may put it upon that ground ; but it 
lays the foundation for other information, other 
declarations to the other members of the Cab- 
inet; and I do not know where you can stop ; 
and whenever you attempt to stop you simply 
involve yourselves, I respectfully submit, in an 
inconsistency, that you ruled in what was said 
to Mr. Welles and refused to rule in what was 
said to Mr. A or Mr. B thereafter; for it is 
impossible, in my judgment, to distinguish the 
cases. 

As yet [ have not heard any legal distinction 
between the case of Perrin and the case of 
Welles, between what was said to Perrin and 
what was said to Welles. The only distinetion 
is, that one was a Cabinet officer and the other 
was not; but is that a legal distinction, when 
they themselves admit that it was not sub- 
mitéed to the Cabinet officer forthe purpose of 
asking advice, or for any like ae ? It is 
a mere piece of information. Nor do they stop 
there. They then propose to put in what the 
President thought he would do. That is the 
offer. Nowcan that be evidence? Can you 
re it from the cause of Perrin yester- 





| day ; | mean by any legal distinction? 

| Mr. EVARTS. " Mr. Chief Justice and Sen- 

| ators, I connected this piece of evidence, which 
I suppose may rightfully be introduced as a 


prove the case of the President ; and the gravity | 
It is said | 


cause it proves that then he had no idea of | 


that Mr. Stanton had yielded the office, and | 


Then he did not mean to use | 
But what did he mean to do in ease | 
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part of the action of the President, with pre- 
vious testimony tlt had been given as to wha; 
his expectation was would happen on ihe pay: 
of Mr. Stanton when he should make an od, 
for his removal, as made known to us jp the 
testimony of General Sherman; and | canno: 
consent to that testimony being either miseoy, 
ceived or misrepresented. That witness gqi, 
‘‘ something was said about force, and then th, 
President said there will be no occasion (,, 
that, because Mr. Stanton will retire ;’’ anq j, 
answer to the question of the honorable Sep. 
ator from Michigan as to what was said aboy: 
force the witness assumed to himself that qj) 
that was said about force, all that had the idea 
of force in it, proceeded from himself in th. 
form of his question as to what would happen 
in case Mr. Stanton should resist or refiyge 
and then, not only by an absolute exclusio, 
of the idea that the President used any words 
of force from his, the President’s, mouth, o; 
raised a notion that there might be an Oppor- 
tunity or occasion for force, proceeded to gay. 
with that precision which marked all his re. 
flective and deliberate testimony, ‘* The Pres. 
ident: did not convey to my mind any idea tha: 
force was to be used.’’ 

The CHIEF JUSTICE. — Senators, the 
Chief Justice thinks that this evidence jg 
admissible. It has, as he thinks, importan: 
relation to the ves gesta, the very transaction 
which forms the basis of several of the articles 
of impeachment, and he thinks it also entirely 
proper to be taken into consideration in form. 
ing an enlightened judgment upon the inten: 
of the President. He will put the question to 
the Senate if any Senator desires it. 

Mr. CRAGIN. 1 ask for the yeas and nays 
upon it. If it isin order I will ask that the 
offer to prove made yesterday in the case of 
the witness Perrin may be read. . 

The yeas and nays were ordered. 

The CHIEF JUSTICE. No debate is in 
order. ‘The Secretary will call the roll. 

Mr. CONNESS. The Senator from New 
Hampshire calls for the reading of a question. 
The CHIEF JUSTICE. What question? 

Mr. CONNESS. ‘The question proposed to 
be*put yesterday to another witness, which 
was then voted upon. 

TheCHIEF JUSTICE. The Secretary wil! 
read the question. 

The Chief Clerk being unable to find the 
written offer yesterday submitted, 

Mr. Manager BUTLER. Here is the Globe. 
You ean read it from that. 

The Chief Clerk read the offer to prove in 
the case of the witness E. O. Perrin, yester- 
day, from the Globe, as follows: 


“We offer to prove that the President then stated 
that he had issued an order for the removal of Mr. 
Stanton and the employment of General Thomas t 

erform the duties ad interim; that thereupon Mr. 
Perrin said, ‘Supposing Mr. Stanton should oppose 
the order.’ The President replied, * There is no dav- 
ger of that, for General Thomas is already in the 
office.’ He then added, ‘It is only a temporary 
arrangement: I shall send in to the Senate at once 
a good name jor the office.’”’ 


Mr. CONKLING. What was the time 
referred to in that question ? 

Mr. SUMNER. What was the vote of the 
Senate on that? B. 

The CHIEF JUSTICE. The Secretary wi: 
read the vote of the Senate on that subject. 

The Secrerary. On this question the yeas 
were 9 and the nays 37. 

Mr. TRUMBULL. I should like to know 
how the Senator from Massachusetts voted 
upon it. (Laughter. ] c. 

The CHLEF JUSTICE. The Secretary ™!' 
read, in answer to the question, the vote 


full. ay 
Mr. SHERMAN. [I object. All this is" 
the nature of argument. : a 
The CHIEF JUSTICE. The Chief Juste? 
thinks it all out of order; but lest ther’ 
might be some misapprehension he did 0! 


interpose. , 

Mr. HOWARD. I should like to hear ¢ 
word farther from the counsel for the accuse! 
upon the subjects embraced in the question's 
which I send to the desk and ask the Secre 
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tary to read before I vote on the question unde 
consideration. 
rhe Chief Clerk read as follows: 


In what way does the evidence the counsel for the 
acensed now offer meet any of the allegations con- 
tained in the impeachment? 

ilow does it affect the gravamen of any one of the 
charges 


M r. E V A RTS. 


The Senators will perceive 


that this question anticipates a very extensive || 


1 


jeld of inquiry, first as to what the gravamen | 


fall these articles is; and secondly, as to 


what shall finally be determined to be the || whether General Thomas was in 
limits of law and fact that properly press upon || 


the issues here; but it is enough to say, prob- | 
ably, as we have every desire to meet the ques- | 


tion with all the intelligence that we can com- | 
mand, at the present stage of the matter, | 


without going into these anticipations, that it | 


hears upon the question of the intent with which 
this act was done, as being a qualification of 
the act in the President’s mind at the time he 
announces it as complete. It bears on the 
conspiracy articles, and it bears upon the 
eleventh article, even if it should be held that 


the earlier articles, upon the mere removal of | 


\Mr, Stanton and the appointment of General 
Thomas, are to cease in the point of their in- 
quiry, intent, and all, with the consummation 
of the acts. 

Mr. Manager WILSON. 
asked by a member of the Senate as to the 
date of the conversation between the Presi- 
dent and Mr. Perrin. That was on the 21st; 


hut a few moments after the conversation be- | 


tween the President and Mr. Welles. 


The CHIEF JUSTICE, 


sents itself to his mind, The question yes- 


terday had reference to the intention of the | 
President, not in relation to the removal of 


Mr. Stanton, as the Chief Justice understood 
it, but in relation to the immediate appoint- 
went of a successor by sending in the nomina- 
on of Mr. Ewing. 
lates to the intention of the President in the 


removal of Mr. Stanton; and it relates to a || 


communication made to his Cabinet after the 
departmental business had closed, but before 
the Cabinet had separated. The Chief Jus- 
tice is clearly of opinion that this is a part of 
the transaction, and that it is entirely proper 
to take this evidence into consideration as 
showing the intent of the President in his 
acts. The Secretary will call the roll. 

Mr. MORTON. [I should like to hear the 
proposition read. I was not in. 

The CHIEF JUSTICE, (to the Secretary.) 
Lead the proposition. 

The Chief Clerk read as follows: 

Wo offer to prove that on this occasion the Presi- 
dent communicated to Mr. Welles, and the other 
members of his Cabinet, before the meeting broke 


Up, that he had removed Mr.Stanton and appointed 
General Thomas Secretary of War ad interim; and 


that, upon the inquiry by Mr. Welles whether Gen- | 


eral Thomas was in pomestion of the office, the Pres- 
ident replied that he was; and upon further ques- 
tion of Mr. Welles, whether Mr. Stanton acquiesced, 
the President replied that he did ; all that he required 
Was time to remove his papers. 


The question being taken by yeas and nays, 
resulted—yeas 26, nays 23; as follows: 


- EAS—Messrs. Anthony, Bayard, Buckalew, Cole, 
Vonkling, Corbett, Davis, Dixon, Doolittle, Fessen- 
den, Fowler, Grimes, Hendricks, Johnson, McCreery, 
Morton, Patterson of Tennessee, Ross, Saulsbury, 
+ erman, Sprague, Sumner, Trumbull, Van Winkle, 
Vickers, and Willey—26. 
pray 5—Messrs. Cameron, Cattell, Conness, Cragin, 
take, Edmunds, Ferry, Frelinghuysen, Harlan, 


Howard, Howe, Morgan, Morrill of Maine, Morrill | 


of Vermont, Patterson of New Hampshire, Pomeroy, 


amsey, Stewart, Thayer, Tipton, Williams, Wilson, 
and Yates—23 


' NOT VOTING—Messrs.Chandler, Henderson, Nor- 
0, Nye, and Wade—d. 

The CHIEF JUSTICE. On this question 
the yeas are 26, and the nays are 23. 

Mr. CHANDLER, (who had just entered 
the Chamber.) Mr. President 

The CHIEF JUSTICE. It is too late. The 
result has beenannounced. The yeas have it; 
tnd the question is admitted. 

Mr. EVARTS, (to the witness.) Please 
state, Mr. Welles, what communication was 


SupPpLEMENT—15. 





. ! 
A question was 


The Chief Justice | 
will restate to the Senate the question as it pre- 


The question to-day re- | 
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HE CONGRESSIO 


1 


made by the President to the Cabinet on the 
| subject of the removal of Mr. Stanton and the 
appointment of General Thomas, and what 
passed at that time ? 

The Wrrness. As I remarked, after the 
departmental business had been disposed of, 
the President remarked, as usual, when he has 
anything to communicate himself, that before 
| they separated, it would be proper for him to 
| say that he had removed Mr. Stanton and 
appointed the Adjutant General, Lorenzo 
Thomas, Secretary ad interim. I asked 
yOSsession. 
The President said he was; that Mr. Stanton 
required some little time to remove his writ- 
ings, his papers. I said perhaps, or I asked, 
‘*Mr. Stanton, then, acquiesces.’’ He said 
he did, as he understood it. 

Question. Was it a part of the President's 
answer that all he required was time to remove 
| his papers? 

Ajswer. The President made that remark 
when | inquired in relation to possession, that 
he merely wanted time to remove his papers— 
some private papers and matters, I think. 

Question. Was the time at which this an- 
nouncement of the President was made in ac- 
cordance with the ordinary routine of your 
meetings as to such matters? 

Answer. It was. The President usually 
communicates after we have got through. 

Question. After you have got through of the 
several departmental affairs ? 

Answer. Yes, sir; he then states what he 
has to communicate. 

Question. Now, sir, one moment to a matter 
which you spoke of incidentally. You were 
there the next morning about noon? 

Answer. I was. 


of Mr. Ewing? 

Answer. I did. 

Question. Was it made out before you came 
there, or after, or while you were there? 

Answer. While I was there. 

Question. And you then saw it? 

Answer. I saw it. 

Mr. JOHNSON. What time of the day was 
that? 

The Wirness. It was about twelve. The 
Attorney General was there and said that he 
must be at the Supreme Court. He had not 
more than time to get to the court. 

By Mr. Evanrrs: 

Question. Did not the Supreme Court meet 
at eleven? 

Answer. Ido not know. He had business 
which required him to be at the Supreme Court 
at twelve o’clock, I think. He was there up 
to that time. 

Question. Did you become aware of the 





at or about the time that it passed Congress? 
Answer. 1 was aware of it. 
Question. Were you present at any Cabinet 


it became the subject of consideration ? 

Answer. Yes; on two occasions. 

Question. Who were present, and when was 
| the first occasion? 

Answer. The first occasion when it was 
brought before the Cabinet was on Friday, I 
| think, the 26th February, 1867. It was at a 
Cabinet meeting on Friday. 

Question Who were present? 

Answer. I think all the Cabinet were. 

Question. Was Mr. Stanton there? 

Answer. Mr. Stanton was there, I think, on 





President said he had two bills which he wanted 
the advice of the Cabinet about. 
consumed most of the time that day. 

Mr. Manager BUTLER. The point, I believe, 
igas to what took place there? 

By Mr. Evarrts: 


ject of consideration there ? 

Answer. It was submitted. 

Question. How was it brought to the atten- 
tion of the Cabinet? 

Answer. By the President. 


— 


| passage of the civil-tenure act, as it is called, | 


meeting at which, after the passage of that act, | 


NAL GLOBE. 


Question. As a matter of consideration in 
the Cabinet? 


Answer. For consultation for the adviceand 


| the opinion of the members. 


| anything that he said+ 


Question. How did he submit the matter to 
your consideration ? 


Mr. Manager BUTLER. If that involves 





Mr. EVARTS. Yes, it does. 

Mr. Manager BUTLER. Now, we should 
like to have, so that we may not discuss this 
matter in the dark, the offer put in writing ; 


but we object to anything that took place in 


| the Cabinet consultation, and in order to have 


this matter brought to a point, we desire to 
have the offer of proof put in writing. 
Mr. EVARTS. We will put the whole mat- 


| ter in writing. 


The offer was reduced to writing and read 
by the Secretary, as follows: 
We offer to prove that the President at a mecting 


| of the Cabinet while the billwas before the President 


for his approval, laid before the Cabinet the tenare- 
of-civil-ollice bill for their consideration and advico 
to the President respecting his approval of the bill; 


| and thereupon the members of the Cabinet then pres- 


ent gave their advice to the President that the biil 


| Was unconstitutional and should be returned to Cen- 


gress with his objections, and that the duty of prepar- 
ing & message, setting forth the objections to the con- 
stitutionality of the bill, was devolved on Mr. Seward 


and Mr. Stanton; to be followed by proof as to what 


Question. Did you then see the appointment || 


wus done by the President and Cabinet up to the 
time of sending in the message. 


Mr. SHERMAN. Does that give the date? 

Mr. EVARTS. It gives the date as being 
the time the bill was before them for consid- 
eration. 

Mr. CONKLING. During the ten days 
succeeding its first passage ? 

Mr. EVARTS. I omitted the precise date 
because there were two meetings. 

Mr. JOHNSON. Within the ten days, I 
| suppose ? 

Mr. EVARTS. 
the Constitution. 
Mr. Manager BUTLER. I assumed, Mr. 
| President and Senators, for the purpose of the 
objection, that the time to which this offer of 
proof refers itself is during the ten days be- 
tween the first passage of the bill by the two 
Houses and the time of its return, with the 
objections of the President, for redeliberation 
and reconsideration. 

Mr. EVARTS. It is so stated. 

Mr. Manager BUTLER. WUpon this ques- 
tion I only propose to open the debate in order 
that my learned friends may be possessed, so 
far as I may be able to possess them, of the 


Within the time fixed by 


y grounds of our objection. 


that occasion. I might state, perhaps, that the || 


One of them | 


' The question is whether, after a law has 
been passed, under the due forms of law, the 
President can show what his opinions were, 
and the opinions of his Cabinet, before it was 
passed, as a justification for refusing to obey 
it and execute it. That is the first proposition. 

Let me restate it and see if I have made any 
mistake. It is whether the President can show 
his opinions and those of his Cabinet as to the 
constitutionality of a law before the law is 
passed, in order to justify himself for refusing 
to obey it and execute it after it is passed. 

I am not now, in stating this objgction, deal- 
ing with the vehicle of proof, but with the ques- 
tion whether declarations in the Cabinet can 
or cannot be a mode of proof. I ventured to 
say to you, Senators, that heretofore the strug- 
gle has been, on the trial of impeachments, 
whether the king's order should sustain the 
minister; and I was somewhat sharply re- 
minded how familiar it was to everybody that 
the king could do no wrong in the eye of the 
British constitution, and therefore that, of 
course, the ministers were responsible. But 


\\ the question which I brought to your attention 


Question. This civil-tenure act was the sub- | 


! 


| 
j 


was that the struggle in impeachmentsin former 
times was whether the king, not being able to 
do anything wrong, when he gave his express 
order or advice to the minister, could shield 
| the minister; and the British Parliament, in 
| the Earl of Danby’s ease, decided that it could 
| not, for he produced for his justification the 

order of the king, and that was thonght to be 


‘| a great point. 
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> i say if that unlimited power can be held by the || they were not within the law; and if they had |} which he was placed of the obligation of the A rf 
i President, then he can always defend himself ll taken the opposite ground there would then || Constitution in respect to an act of Congress Yt 
; by his Cabinet. Let us look at it in the light |} have been an opportunity for him to have Cab- || which had received the constitutional major- ‘ 7 r 
; ot another great criminal whom you, sir, may |} inet ministers of his own appointment for the || jties of the two Houses in the very matter in ‘Mr 
: be called upon to try some time or other. I || law to take effect upon. which he was called upon to proceed, not bys Th 
: have no doubt he had a Cabinet around him | The question as stated by the honorable voluntary case assumed by him, but in a matter Misse 
; by whose advice he can defend himself for most || Manager is, whether the President can show pressing upon his duty as President in regard with | 
| of the treasons which he committed. I have || his opinions and the advice of his Cabinet as to |} to the conduct of one of the chief Depariments Th 
7 no doubt at all upon that proposition. || the unconstitutionality of a law as a justifica- || of the Government. fav's 
. te. . . “1° ’ . 4 6 ° aay § 
: Let as take it in another view. I have had |! tion of his refusal to obey the law. That is the That is the range of the issue, and: that is tral | 
; gentlemen say to me upon this question ‘*Why, | proposition on which they rest their argument. || the application of thisevidence. That it bears Th 
2 would you not allow a military commander, } Now, Mr. Chief Justice and Senators, this in- upon the issue, and is authentic testimony ane 
+! who should either make a battle or forbear a || volves more or less the general merits of this || within the range of the President’s right aud an 
4 battle, to show that he called a council of case, as they have, necessarily, perhaps, some- duty to aid and support himself in the per a z 
‘ ollicers and what their advice was to justify ] what anticipated by incidental arguments ; but |} formance of his office cannot be doubted. b ven 
i him in the case of his refusal to give battle or || we do not propose to occupy your time with Bat it is said that this involves matter of “Th 
: of his giving battle improvidently.’’? To that I | preliminary discussions of what must form a grave constitutional difficulty, and that if this ; 
: answer that I would do so, but I make a wide || very large and important part of the final con- || kind of evidence is to be adduced that will be wt 
, distinction: [ would not let any general call || siderations to be disposed of in this case. It |} the end of all impeachment trials, for it will be Presi 
; around him his staff officers, dependent on his || is enough in reference to the question of evi- equivalent to the authority claimed under the the te 
breath for their official existence, and allow || dence when it is introduced in a trial, that it |} British Constitution, but denied, that the one 
' them to show their opinions as a shield for his || should be apparent that the premises of con- king’s order should shield the minister. Whew net th 
| acts, | sideration both of fact and of law in the different || ever any such pretension as that is set forth that 
| I do not, as I said, propose by any means to || views that are to be insisted upon, and in the || here, that the order of the Cabinet in council the 
: argue this question. I proposed simply when || different views that may be maintained by the for any act of the President is to shield liu object 
I rose to opén the proposition, and I desire to || court within those premises, permit the intro- || from his amenability under the Constitution ae 
ut in wu single authority as a justification why || duction of evidence authentic in itself and trust- || for trial and judgment upon his act before this and 
i did myself the honor to say that Jefferson i worthy, to be used and applied according to the || constitutional tribunal, it will be time enough Th 
thought it the better opinion that the constitu- || final theory of law and fact as the court shall || to insist upon the argument, or to attempt aa May 
tional right of the Cabinet was to give opinions | adopt it. answer. Mh 
Bi Oy in writing, and that is the better constitutional || Now, the proposition in this matter on the But it is produced here as being a part of Mi 
a principle. 1 hold in my hand Story’s Com- | part of the Managers may be stated briefly || the conduct of the ‘President, the whole ot tobe 
ES mentaries on the Constitution, second volume, || thus, as it has often been repeated, that in || whose conduct, as it shall be displayed belore dent 
= and t read the third note to section fourteen | regard to the civil tenure act, if what was done || you in evidence, is to furnish the basis in fact Th 
E hundred and ninety-four. | by the President on the 21st of February, 1868, || for your judgment and sentence concerning !t ake 
he "Mr. Jefferson has informed us that in Washing- |, in the wriling out and delivery of these two || under the view of the Constitution and the law. Do 
i: Oe nae ab ee Lael baleen | orders, one npon Mr. Stanton to surrender, || Nor is there any fear that any such pe the 
2 cither assembled or taking their opinions separately | and one to General lhomas to take charge of or any such rig t, as we eall it, shoul ; a 0 De 
; : th in conversation or jn writes. In his owe sdminic- } the surrendered office, if those two papers make | fere with the due power of this totaanne then 
rime beads of Departasonts 666 Galanes Geenellt wat be a consummate crime, then the law imports an || the proper responsibility of all great otlice : ion tl 
Bi ag added that he thinks the course of requiring the || intent to do the thing done, and so to commit || of the Government to it. On the questo the ¢ 
ite sopensie. epinten la, waning of op ne ‘ at 5 a | the crime, and that all else is inapplicable | that, as we suppose, make up the sum aud = bis 
AT partans. inom ety guthin the abit, of the | legally within the purview of an impeachment || logue of erimes against the Stato within he HM 
; Exwoutive into a directory.”—4 Jefferson's Corre- || and its trial as much as it might or would be | general proposition of impeachable offens th 
1S i ; spondence, 143, 144, upon a question of a formal infraction of a | is impossible that matters of this kind shou’ M 
Mig t I have here, and I only propose to refer to il statute under an indictment punishable by fiue. |! come in to play. On treason or bribery °F me t 
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ae - 3 neon eis - 
leterm. offenses involving turpitude, and sinning against | The question of Mr. Jonnsox was sent to || such course. The Constitution says the Pres- 
Statute, the public welfare, no such matters can prup- || the counsel. | ident— 

Py . ; | TT ‘E ‘h =)" RK T Lar . >} ry . *_* . "ss . 
b crime orly ever come in play. Of course, in some The CHIEF JUSTICE. The Secretary will | _* May require the opinion, in writing, of the prin- 
s Of the matters of conduct of foreign affairs, if our || read the question proposed by the Senatorfrom || cipal officer in cach of the Executive Departments 
Upeach- ‘onstitution permitted theimplication of doubt- || Michigan. upon any subject relating to the duties of their re- 
io Cons ‘thi h f The Chief Clerk a fellows: | spective offices.”’— Article 2, section 2. 

pun- f| conduct as within the range of treason, e Unie erk read as follows: N hi h 

i i > . . . r . 3 » . . . _ 

, which 1 does not, it might be supposed that Dathe counsel for the accused not consider that ot of his of ~_— not of the legislative de 
Min the the constitutional advisers might by their opin: || the validity of the tenure-of-office bill was purely a yartment, nor of the judicial t department. 
the cir. -  e enpnort the President in his conduct, if || question of law, to be determined on thistrial by the Sut when did he require the Opinions and re 
ion and Sa de tl bject of ti | Senate; and if so, dp they claim that the opinion of || ceive the advice under cover of which he now 
oo that was made the subject of accusation. | Cabinet officers touching that question is competent | |). . > Hi . 
art of a But here it will be perceived that the very || evidence by which the judgmentof the Seuate ought || SC@%S to escape ¢ is answer informs us that 
ne what matter that is in controversy must be regarded to be influenced ? | this all transpired prior to his veto of the bill 
Contlie by the court in determining whether this spe- Mr. EDMUNDS, (after a pause.) Linquire regulating the tenure of certain civil offi- 


ys forms 


cies of evidence is applicable; and in determ- 


of the Chair whether the argument on the part 


| cers.” 


Upon those unwritten opinions and 


ichme eine et sn ee P . ; that advice he base is ve * said bi 

seq ut ining its att, I need not repeat before || of the Managers cannot proceed while the gen- | an Ore A a oe i va 08 s uid we _ 

i wee so learned a court that the question of its | tlemen for the defense are considering their || - annul ood} a ‘bie a ro Co oP: \ , 

e nve ‘ . » , © > . . : *« ‘4 4 lis oObyeC ; ress ney 
oat weight and force is not to be anticipated. | answers to these questions, which may take || — iat a 1 ‘he © Yongres, ey 

pon the ir. CONNESS. I move that the Senate || some time? | were overruled by both Llouses, and the bill 


der the 


ier te HME xing ax a court now adjourn. (“Noy no."} | “The CHUEE JUSTICE. The Chie Justice | M&S enacted nto 4 aw i manner and form a 
vht and I will or. Aes 6 Nema Meee hh oh’ thinks that the argument on the part of the || say that since the final passage of the act he 
phere because ¢ is qu - g i gth, || honorable Managers may proceed, and that the has been farther advised ti the pelseinal:ollb 
, Within ap hed 9 rs agreed to—ayes thirty. noes counsel can, reply to, these questions ip their || cer of each of the Executive Departments that 
ANt, One oo an poms? ‘i Sen oF tine for the | argument. That course will be taken if there | he is not bound to enforce it. And if he had 
import. wom. = } ~: + ij Se “a til t || be no objection. | done se he would have achieved a result of no 
wad de- trial of a oieitenaiatin orc yer ies Mr. C URTIS. That is the course we should || possible benefit to himself, but dangerous to 
1€ COUn- aerew ‘ prefer, Mr. Chief Justice. We will reply to || his advisers, for it will be borne in mind that 
eople at | the question of the honorable Senator from the articles charge that he ‘‘did unlawfully 
mses of Saturpay, April 18, 1868. Maryland, and also to that of the honorable conspire with one Lorenzo Thomas, and with 
ts) deo. || Senator from Michigan in the course of the 


ly come 


The Chief Justice of the United States took 
the chair at eleven o'clock a. m. 





remarks which we desire to address to the 


other persons to the House of Representatives 
unknown.’’ He might have disclosed that 


i| Senate . 
ued his hs j . . P ; ial te . | these unknown persons were the members of 
a the I'he usual proclamation having been made | Mr. Manager WILSON. Mr. Presidentand || his Cabinet This disclosare might hive placed 
tice by the ot nese yeh art) 1 ‘ tl Senators, as the pending objection confronts || them in jeopardy without diminishing the peril 

to call Ne Ne eas P f R micneaik tives ait the || one of the most important questions involved || which attends upon his own predicament 
= yart of the Mouse o epresentatives and the || ; is case is 28a » vy} 2 of , es cae ; eee 
der the F E in this case, I wish to present the views of the It is not difficult to see that the line of de- 


ne them 
at those 
the pro- 


touches 


counsel for the respondent, except Mr. Stan- | 


bery, appeared and took the seats assigned 
them respectively. 


The members of the House of Representa- | 
tives, as in Committee of the Whole, preceded | 
by Mr. E. B. Wasnpurne, chairman of that | 





Managers respecting it with such care and ex- 
actness as 1 may be able to command. 
The respondent now offers to prove, doubt- 


less as a foundation for other Cabinet action | 


of more recent date, that he was advised by 


fense to which we have directed the present 
objection involves the great question of this 
case. It tends to matters more weighty than 
a mere resolution of the technical offenses 
which float on the surface of this prosecution. 


5 ae Tena . 
At por: 5 itt d accor ied by the Speaker the members of his Cabinet that the act of || Whoever attempts to measure the magnitude 
committee, and accompanied by the speaker |} Congress upon which restseveral of the articles || .¢ eel el 8 gay acts: nao 
it delib- ’ of the case by the comparatively insignifi- 
and Clerk, appeared and were conducted to the || to which he has madeanswer. to wit: ** An act | on . y msig 
s of the seats provided for them . T sal ce brag _ yar dpb 2 “1 off nac’ || cant acts which constitute the technical crimes 
D. ‘ . , > > € . 7 . 32 . . . 
ress in TY POHIEF JUSTICE. The Sceretary will | regulating t av. nes of certain civil offices, und misdemeanors with which the respondent 
of the i rt | : | f se t ol ast “di y ort passed March 2, 1867, was and iS unCcONsUtU- || crands charged, will attain a result far short of 
ongress Te ne nay yoseerday § proceeaings: , || tional, and therefore void. ‘That he was so ad- || it true character, and be rewarded with a most 
4 ” Thy ’ , 7 : | . . . v: | , , ; : 
| major: My. STEW ee I move to dispense with || vised he has alleged in his answer. Whether || beggurly appreciation of the immensity of its 
akes the reading of the « ournal, he was so advised or not we hold to be imma- |} .. ; : ?, aie 
atter in Mr. DRAKE. [ obiect ; : } : || real proportions. Far above and below and 
ait hire Mr. ANKE. JECT. terial to this case, and irrelevant to the issue | 


b Inatter 
) regard 
riments 


that is 
it bears 
stimony 
yht and 


The CHIEF JUSTICE. 
Missouri objects. 
with the reading. 

The Chief Clerk read the Journal of yester- 
day's proceedings of the Senate sitting for the 
trial of the impeachment. 

The CHIEF JUSTICE. 


The Senator from 


At the adjourn- 


ment yesterday the Senate had under consid- | 


The Secretary will proceed 
y 





joined. 
not to be entrapped, in the preparation of their 
replication, by any such cunning devise, nor by 


the kindred one, whereby the respondent affirms | 


that he was not bound to execute said act be- 


| cause he believed it to be unconstitutional. 
The replication says that the House of Repre- | 


sentatives— 


The House of Representatives were 








beyond these mere technical offenses, grave as 
they undoubtedly are, the great question which 
you are to settle 1s to be found. It envelops the 
whole case and everything pertaining thereto, 
It is the great circle which bounds the sphere 


|| composed of the multitude of questions and 


issues presented for your determination. The 
respondent is arraigned for a violation of and 
a refusal to execute the law. He offers to 


1 
he per mie an offer 40 prove on the part of the || + po deny each and every averment in said several || prove that his Cabinet advised him that a cer: 
ad counsel for the President. ‘The offer will now || answers, or either of them, which denics or traverses || tain bill presented for his approval was in vio 
_ be read, || the acts, intents, crimes, or misdemeanors charged || ‘“'! presses oF His ap} é : 
stter of The Secrets 1 as foll b ugainst said Andrew Jobnson in the said articles || lation of the Constitution; that he accepted 
tif this ¥ Sn ee eer, Te eer e |} of iapenenmens.or either of hems aut io re pias | their advice and vetoed the bill; and upon 
is fe offer to prove e Preside a meet- || tion to said answer do say that said Andrew John- || 3 od wi Bere p 
; : ” ie ef ta Cabinet. Bist tho President of bse. son, President of the United States, is guilty of the || that, and such additional advice as they may 
will be ) 


President for his approval, laid before the Cabinet | 


high crimes and misdemeanors mentioned in said arti- 


have given him. claims the right to resist and 
u g 


the tenure of civil office bill for their consideration || cles,” &ec. 
and advice to the President respecting his approval | 


of the bill; and thereupon the members of the Cabi- 


der the 


rat the 
When: 


detv the provisions of the bill, notwithstanding 
its enactment into a law by two thirds of both 


There is no acceptance here of the issue 


et forth 
council 
eld him 
titution 
‘ore this 
enough 
uipt aa 


part of 
hole of 
{ belore 
in fact 
rning it 
the luw. 
ivilegey 
dd inter: 
nal and 
otheers 
yeslious 
id cata 
hin the 
anses, it 
should 


bery or 


net then present gave their advico to the President 
that the bill was unconstitutional and should be 


returned to Congress with his objections, and that | 


the duty of preparing a message, setting forth the 
objections to the econstitutionality of the bill, was 
devolved on Mr, Seward and Mr. Stanton, to be fol- 
lowed by proof as to what was done by the President, 
and Cabinet up to the time of sending in the message. 


lhe CHIEF JUSTICE. Do the honorable 
Managers desire to be heard further? 

Mr. Manager WILSON. Yes, sir. 

Mr. JOHNSON. Mr. Chief Justice, I wish 


: put a question to the counsel for the Presi- 
dent, 


he question was sent to the desk and read, 
a3 follows: 


‘ Do the counsel understand that the Managers deny 
fHratement made by the President in bis message 

yo ccember 12, 1867, in evidence as given by the 
tharagers at page 45 of the official report of the trial, 
lat the nembers of the Cabinet gave him the opin- 

a thore stated as to the tenure-of-office act; and is 

One dence offered to corroborate that statement, 
ror what other object is it offered ? 


Mr. HOWARD. I have a query to propound | 


to the counsel, also. 


Mr. CURTIS. Mr. Secretary, will you send | 


me that question, please? 


tendered by the respondent, and in support of 
which he offers the immaterial, incompetent, 
and irrelevant testimony to which we object. 
The advice which he may have received, and 
the belief which he may have formed touching 
the constitutionality of said act, cannot be 
allowed to shield him from the consequences 
of his criminal acts. Nor can his mistaken 
view of the Constitution relative to his right 
to require the opinions of the heads of the sev- 
eral Kxecutive Departments upon certain ques- 
tions aid his efforts to escape from the just 
demands of violated law. In his answer to 
the first article he alleges : 

“This respondent had, in pursuance of the Con- 
stitution, required the opinion of each principal offi- 


cer of the Executive Departments upon this question 
of constitutional executive power and duty, and had 


been advised by each of them, including the said | 


Stanton, Secretary for the Department of War, that, 
under the Constitution of the United States, this 


power [of removal) was lodged by the Constitution | 


in the President of the United States, and that, con- 
sequently, it could be lawfully exercised by him, and 
the Congress could nut deprive him thereof.” 


The respondent found no provision in the | 


Constitution authorizing him to pursue any 


| Houses over his objections. 
| he claims, substantially, that he may determine 
| for himself what laws he will obey and execute, 


In other words, 


aud what laws he will disregard and refuse to 
enforce. In support of this claim he offers the 
testimony which, for the time being, is ex- 
cluded by the objection now under discussion. 
If Lam correct in this, then 1 was not mis- 
taken when I asserted that this objection con- 


| fronts one of the most important questions 


involved in this case. It may be said that this 
testimony is offered merely to disprove the 
intent alleged and charged in the articles; but 
it goes beyond this and reaches the main ques 
tion, as will clearly appear to the mind of any 
one who will read with care the answer to the 
first article. The testimony is improper for 
any purpose and in every view of the case. 

The Constitution of the United States (arti- 
cle two, section one) provides that— 

* The executive power shall be vested in a President 
of the United States of America.” 

The person at present exercising the fune- 
tions of the executive office is the respondent 


| who stands at your bar to-day, charged ‘vith 
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the commission of high crimes and misde- 
meanors in office. Before he entered upon 
the discharge of the duties devolved on him as 
President he took and subscribed the consti- 
tutionally prescribed oath of office, in words as 
follows: 

**[ do solemnly swear that I will faithfully exeeute 
the oflice of President of the United States, and will 
to the best of my ability preserve, 
defend the Constitution of the United States.” 

This oath covers every part of the Constitu- 
tion, imposes the duty of observing every sec- 
tion anil dans thereof, and includes the dis- 


tribution of powers therein made. The powers | 
embraced and distributed are legislative, ex- | 


ecutive, and judicial. Of the first the Consti- 


tution declares that— 


“All legislative powers herein granted shall be | 


vested in a Congress ef the United States, which shall 


consist of a Senate and House of Representatives.”’— 


Article 1, section 1, 


This encircles the entire range of legislative 


action. ‘Lhe will of the legislative department 
is made known by the terms of the bills which 
it may pass. Of these expressions of the legis- 
lative will the Constitution says: 


** Every bill which shall havo passed the House of 
Representatives and the Senate, shall, before it be- 
come a jaw, be presented to the President of the 
United States, and if he approve he shall sign it, but 
if not he shall return it with his objections to that 
Louse in which it shall have originated, who sbali 
enter the objections at large on their Journal, and 
proceed to reconsiderit. If, after such reconsider- 
ation, two thirds of that House shall agree to pass 
the bill it shall be sent, together with the objections, 
to the other House, by which it shall likewise be 
reconsidered, and, if approved by two thirds of that 
llouse, it shall become a law.’’—Article 1, section 7. 


Thus laws are made. 
ecute themselves. 
sary they may be, they are lifeless declarations 


of the legislative will, until clothed with the | 
power of action by other Departments of the | 


Government. 

The builders of our Constitution understood 
with great exactness the philosophy of gov- 
ernment, and provided for every contingency. 
‘They knew that laws to be effective must be 
executed; that the best and purest law could 
not perform its proper office in the absence 
of executive power; therefore they created 
that power and vested it in a President of the 
United States. ‘l'o insure a due execution of 
the power, they imposed the duty of taking and 
subscribing the oath above quoted on every 
person elected to the presidential office, and de- 
clared that he should comply with the condition 
‘* before he enter on the execution of his office.’’ 
Chief among the executive duties imposed by 
the Constitution and secured by the oath is 
the one contained in the injunction that the 
President ‘‘shall take care that the laws be faith- 
fullyexeeuted.’’ (Article 2, section 3.) What 
laws? ‘Those which may have been passed by 
the legislative department in manner and form 
as declared by that section of the Constitution 
heretofore recited. The President is clothed 
with no discretion in this regard. Whatever 
is declared by the legislative power to be the 
law the President is bound to execute. By 
his power to veto a bill passed by both Houses 
of Congress he may challenge the legislative 
will, but if he be overruled by the two-third 
voice of the Houses he must respect the de- 
cision and exeeute the law which that consti- 
tutional voice has spoken into existence. 
this be not true, then the executive power is 
superior to the legislative power. If the exec- 
utive will may declare what is and what is 
not law, why was a legislative department 
established at all? Why impose on the Pres- 
ident the constitutional obligation to “take 
care that the laws be faithfully executed,’’ if 
he may determine what acts are and what are 
not laws? It is absurd to say that he has ary 
discreticn in this regard. He must execute 
the law. 

The great object of the executive department is 
to accouiplish this purpose; and without it, be the 
form of government whatever it may, it will be utterly 
worthless for offense or defense Yor the redress of 
grievances or the protection of rights; forthe ee 


ness or good order or safety of the 
on the Constitution, vol. 2, p. 419. panel, 


De Tocqueville, in his work on Democracy in 


protect, and | 


Bat laws cannot ex- | 
However wise, just, neces- | 


SUPPLEMENT 


power, very truly remarks that— 


“The American legislators undertook a difficult | mental power could be more properly char 


task in nitemeting to create an executive power 
dependent on the majority of the people, and never- 
theless or strong to act without restraint in 
its own sphere. It was indispensable to the main- 
tenance of the republican form of government, that 
the representative of the executive power sho be 
subject to the will of the nation.”— Volume 1, p. 128. 

The task was a difficult one, but the great 
minds from which our Constitution sprung 
were equal to its severest demands. They cre- 
ated an executive power strong enough to exe- 
cute the will of the nation, and yet sufficiently 
weak to be controlled by that will. They knew 


that ** power will intoxicate the best of hearts, | 


as wine the strongest heads,’’ and therefore 


they surrounded the executive agent with such | 


proper restraints and limitations as would con- 
fine him to the boundaries prescribed by the 
national will or crash him by its power if he 
stepped beyond. ‘The plan adopted was most 
perfect. Itcreated the executive power; pro- 


vided for the selection of the person to be | 


intrusted with its exercise; determined the 
restraints and limitations which should rest 
upon, guide, and control it and him, and, out 
of abundant caution, decreed that— 
“ThePresident?” * * * * “ofthe Uni- 
ted States shall be removed from office on impeach- 
ment for, aud conviction of, treason, bribery, or other 
high crimes and misdemeanors.”’—Article 3, section 4. 
It is preposterous for the respondent to at- 
tempt to defend himself against the corrective 
power of this grand remedy by interposing the 
opinions or advice of the principal officers of 
the Executive Departments, either as to the 


body of his offense or the intent with which | 


he committed it. His highest duty is to ‘‘ take 
care that the laws be faithfully executed ;’’ 
and if he fail in this particular he must fail in 
all, and anarchy will usurp the throne of order. 
The laws are but expressions of the national 
will, which can be made known only through 
the enactments of the legislative department 
of the Government. A criminal failure to 
execute that will (and every willful failure, no 
matter what its inducement may be, is crim- 
inal) may justly call into action the remedial 
power of impeachment. This power is, by the 
express terms of the Constitution, confided to 
one branch of the legislative department, in 
these words: 


“The House of Representatives” * * * *#* 
“*shall have the sole power of impeachment.” —Arti- 
cle 1, section 2. 


This lodgment of the most delicate power 
known to the Constitution is most wise and 
proper, because of the frequency with which 
those who may exercise it are called to account 
for their conduct at the bar of the people, and 
this is the check balanced against a possible 
abuse of the power, and it has been most 
effectual. But the wisdom which fashioned 
our Constitution did not stop here. It next 
declared that: 


“The Senate shall have the solo power to try all 
impeachments.’’—Article 1, section 3. 


In the theory of our Constitution the Sen- 
ate represents the States, and its members 
being removed from direct accountability to 
the people are supposed to be beyond the reach 
of those excitements and passions which so 
frequently change the political complexion of 
the House of Representatives ; and this is the 
more immediate check provided to balance 
the possible hasty action of the Representa- 
tives. Wise, considerate, and safe to the per- 
fect work of demonstration is this admirable 
adjustment of the powers with which we are 
now dealing. The executive power was cre- 
ated to enforce the will of the nation; the will 

the nation appears in its laws; the two 
Houses of Congress are intrusted with the 
power to enact laws, the objections of the Ex- 
ecutive to the contrary notwi ding; laws 
thus enacted, as well as those which receive 
the executive sanction, are the voice of the 
people. If the person clothed for the time 


eing with the executive power—the only 
power which can give effect to the people's 
will—refuses or neglects to enforce the legis- 





America, in opening the chapter on executive 














lative decrees of the nation, or willfully Violates 
the same, what constituent elements of govern. 
with the right to present and the means to ~ 
and remove the contumacious Executive thas 
those jntrusted with the power to enact the 
laws of the people, guided by the checks 
balances to which I have directed the attention 
of the Senate? What other constituent parts 
of the Government could so well understand 
and adjudge of a perverse and criminal refysq) 
to obey, or a willful declination to exeeute, thy 
national will, than those joining in its expr §. 
sion? There can be but one answer to these 
questions. The provisions of the Constitutio, 
are wise and just beyond the power of dispu- 
tation in leaving the entire subject of the 
responsibility of the Executive to faithfully 
execute his office and enforce the laws to the 
charge, trial, and judgment of the two several 
branches of the legislative department, re. 
gardless of the opinions of Cabinet officers oy 
of the decisions of the judicial department, 
The respondent has placed himself within this 
power of impeachment by trampling on the con. 
stitutional duty of the Executive and Violating 
the penal laws of the land. 

I readily admit that the Constitution of the 
United States is, in almost every respect, dif. 
ferent from the constitution of Great Britain, 
The latter is, to a great extent, unwritten, and 
is, in all regards, subject to such changes as 
Parliament may enact. An act of Parliament 
may change the constitution of England. In 
this country the rule is different. ‘The Con- 
gress may enact no law in conflict with the 
Constitution. The enactments of Parliament 
become a part of the British constitution, The 
will of Parliament is supreme. The will of 
Congress is subordinate to the written Consti- 
tution of the United States, but not to be 
judged of by the executive department. But 
the theories upon which the*two canstitutions 
rest at the present time are almost identical. 
In both the executive is made subordinate to 
the legislative power. The Commons of Eng- 
land tolerate no encroachments on their powers 
from any other estate of the realm: The Par- 
liament is the supreme power of the kingdom, 
in spite of the doctrine that ‘ the king can do 
no wrong,’’ and in spite of the assertion that 
the exercise of the sovereignty rests in the 
several estates. 

The kindred character of the theories per: 
meating the two constitutions may be illus- 
trated by certain parliamentary and ministerial 
action connected with the American Revolu- 
tion, and which will well serve the purposes 
of my argument. On the 27th day of lebruary, 
1782, General Conway moved in the House of 
Commons the following resolution: 


“That it is the opinion of this House, that the fur- 
ther prosecution of offensive war on the continent 
of North America, for the purpose of reducing the 
revolted Colonies to obedience by force, will be the 
means of weakening the efforts of this country against 
her European enemies, dangerously to increase the 
mutual enmity, so fatal to the interests both of Great 
Britain and America; and by preventing a happy 
reconciliation with that country, to frustrate the 
earnest desire gracious! expressed by his majesty to 
restore the blessing of public tranquillity.” —Hansar¢, 
volume 22, p. 1071. 


The Commons passed the resolution. The 
ministry did not seem to catch its true spirit, 
and, therefore, on March the 4th next follow: 
ing, General Conway moved another resolution 
in these more express and emphatic terms, 10 
wit: 

“That after the solemn declaration of the opinion 
of this House in their humble address presented t 
his majesty on Friday last, and his majesty s assur 
ance of his gracious intention, in pursuance of pe 
advice, to take such measures as shall appear to ‘ 
majesty to be most conducive to the restoration ¢ 
harmony between Great Britain and the reve i 
Colonies, so essential to the prosperity of both, ths 
House will consider as enemies to his majesty 90¢ 
this country all those who shall endeavor to shad 
trate his majesty’s paternal care for the ease and 4 
piness of his people, by advising or by any means ; 
tempting the further pricecn Hop of offensive war or 
the continent of North America, for the purpose °,, 
redpaine. thom revolted Colonies to obedience by furce- 
—Ibid., p. 1089, 


This resolution led to an animated senaie. 
The temper of the Commons was equal to the 
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directness of the resolution. The ministry saw 
this and understood exactly its meaning. They 
were disposed to avoid the implied censure, 
and attempted to show, by expressions of a de- 
termination to observe and respect the opinion 
of the House as declared in the first resolution, 
that no necessity existed for the adoption of 
the second. To effectuate this end Lord North, 
the Premier, in the course of his remarks, said: 


“The majority of that House had resolved that peace 
should be made with America ; and the answer given 
from the throne was so satisfactory that the House 
had just concurred in a motion to return thanks to 
his majesty for making it; where, therefore, could 
be the ground for coming to a resolution which 
seemed to doubt the propriety or sincerity of that 
answer? He was not of the disposition of those who 
complained of jmajorities in that House, whe con- 
demned them, and by factious and seditious misrep- 
resentations, held them out to the padiic in the most 
odious colors; a majority of that House was, in par- 
liamentary language, the Housceitself; it could never 
make him change a single opinion, yet he bowed to 
that opinion which was sanctioned by the majority; 
though he might not be a convert to such opinion, 
still he held it to be his indispensable duty to obey 
it, and never once to lose sight of it, in the advice 
which, as the servant of the crown, he should have 
occasion to give his sovereign. It was the right of 
that House to command: it was the duty of a minis- 
ter to obey its resolutions; Parliament had already 
expressed its desires or its orders; and as it was 
scareely possible that a minister should be found 
hardy, daring, infamous enough to advise his sover- 
eign to differin opinion from his Parliament,so he 
could not think the present motion, which must sup- 


pose the existence of such a minister, could be at all || 


necessary.’ —Lbid., p. 1090. 
And again he said: 


“To the policy of that resolution he could not sub- 
scribe, but as Parliament had thought proper to pass 


it, and as ministers were bound to obey the orders of | 


Parliament, so he should make that resolution the 
standard of his future conduct.”’—/bid., p. 1107. 


These protestations of Lord North did not 
arrest the action of the Commons. The reso- 
lution passed, and peace followed. 

It will be observed that these proceedings 
on the part of the Commons trenched on ground 
covered by the prerogatives of the Crown, and 
affected to some extent the powers of declar- 
ing war, making peace, and entering into 
treaties. Still the ministry bowed in obedience 
to the command of the House, and declared 
that— 

“Tt wasscarcely possible that a minister should be 
found hardy, daring, infamous enough to advise his 
sovereign to differ in opinion from his Parliament.” 

This grand action of the Commons and its 
results disclosed the sublimest feature of the 
British constitution. It was made to appear 
how thoroughly, under that constitution, the 


executive power was dependent on the legis- | 


lative will of the nation. The doctrine that 
“the king can do no wrong,’’ while it pro- 
tected his person, was resolved into an almost 
perfect subordination of the ministers, through 
whom the powers of the Crown are exerted, to 
the acts and resolutions of the Parliament, 
until at last the roar of the lion of England is 
no more than the voice of the Commons of the 
realm. So completely had this principle 
asserted itself in the British constitution that 
the veto power had passed into disuse for nearly 
4 century, and it has not been exercised since. 
The last instance of its ase was in April, 1696, 
when William III refused the royal assent to 
a “bill to regulate elections of members to 
eh) in Parliament.’’ (Hansard, vol. 5, p. 
The men who formed our Constitution in 
1787 were not untaught of these facts in Eng- 
lish history ; and they fashioned our Govern- 
ment on the plan of the subordination of the 
executive power to the written law of the land. 
They did not deny the veto power to the Pres- 
ident ; but they did declare that it should be 
subject to a legislative limitation, under the 
Operation of which it might, in any given case, 
be overruled by the Congress, ard when this 
happens, and the vetoed bill becomes a law, the 
resident must yield the convictions of his own 
judgment, as an individual, to the demands of 
the higher duty of the officer, and execute the 
law. His oath binds him to this, and he can- 
hot pursue any other course of action without 
endangering the public weal. ‘The Constitution 


regards him in a double capacity—as citizen’ 


and public officer. In the first it leaves him to 








|| speak. 


a ene 


| the same accountability to the law in its ordi- 
| nary processes as would attach to and apply in 
| ease he were a mere civilian or the humblest 
| citizen; while in the latter it subjects him to 
| 
} 


the power of the House of Representatives to 
impeach, and that of the Senate to remove him 
from office, if he be guilty of ‘‘ treason, bribery, 


the citizen disobeys the law, and be convicted 


officer who brings upon himself a conviction 


clemency. 
President ‘‘ shall have power to grant reprieves 
and pardons for offenses against the United 
States,’’ it is also expressly declared that this 
power shall not extend to ‘‘ cases of impeach- 
ment.’ (Article2, section 2.) The same per- 
son, if he be.a civil officer, may be indicted for 


act. If convicted in both cases he may be par- 
doned in the former, but in the latter he is 
beyond the reach of forgiveness. ‘The relief 
provided for the disobedient citizen is denied 
to the offending officer. 

I have already observed that the Constitu- 
tion of the United States distributes the powers 
of the Government among three departments. 
First in the order of constitutional arrange- 
ment is the legislative department; and this, 
doubtless, because the law-making power is 


the will of the nation isexpressed. The legis- 
lative power, in other words, the law-making 
power, is ‘‘ vested in a Congress of the United 
States.’’ The acts of Congress constitute the 
municipal law of the Republic. 

“Municipal law is a rule of action prescribed by 
the supreme power of a State, commanding what is 


right and prohibiting what is wrong.’’—1 Blackstone, 
p. 44. 


ig highest in authority, and therefore it was 
proper that the Constitution should name first 
| the legislative department in the distribution 
| of powers, as through it alone the State can 
Its voice is the law, the rule of action 
to be respected and obeyed by every person 


|| subject to its direction or amenable to its re- | 


quirements. 

Next in the order of its distribution of pow- 
ers the Constitution names the executive de- 
partment. This is proper and logical; for the 
will—the law—of the nation cannot act except 


with its execution. The Congress can enact a 
law, but it cannot execute it. It can express 
the will of the nation, but some other agencies 
are required to give iteffect. The Constitution 
resolves these agencies and instrumentalities 
into an executive department. At the head 
of this department, charged imperatively with 
the due execution of its great powers, appears 
the President of the United States, duly en- 
joined to ‘‘ take care that the laws be faithfully 
executed.’’ If the law which he is to execute 
does not invest him with discretionary power, 
he has no election—he must execute the will of 
the nation as expressed by Congress. In no 
case can he indulge in the uncertainties and 
| irresponsibilities of an official discretion unless 
it be conceded to him by express enactment. 
| In all other cases he must follow and enforce 
the legislative will. ‘‘ The office of executin 

a law excludes the right to judge of it;’’ an 

| as the Constitution charges the President with 
| the execution of the laws, it thereby ‘‘ declares 
what is his duty, and gives him no power be- 
yond.” (Rawle on the Constitution, p. 134.) 
Undoubtedly he possesses the right to recom- 
mend the enactment and to advise the repeal 
of laws. He may also, as I have before re- 
marked, obstruct the passage of laws by inter- 
posing hisveto. Beyondthese means of chang- 
| ing, directing, or obstructing the national will 
| he may not go. When the law-making power 
| 





has resolved, his ‘‘opposition must be at an 
end. That resolution is a law, and resistance 
to it punishable.’’ (Federalist, No. 70.) 

The judgment of the individual intrusted, 





The supreme power of a State is that which | 


through agents or instrumentalities charged | 


for the time being, with the executive power of. 


i 
| 


or other high crimes and misdemeanors.’’ If | 


thereof, he may be relieved by pardon ; but the | 


on impeachment cannot receive the executive | 
For while it is provided that the | 


a violation of lawand impeached for the same | 


the supreme power of the land through which || 
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the Republic may reject as utterly erroneous 
the conclusions arrived at by those invested 
with the legislative power; but the officer must 
submit and execute the law. He has no dis- 
cretion in the premises except such as the par- 
ticular statute confers on him: and even this 
he must exercise in obedience to the rules 
which the act provides. A high officer of the 
Government once gave to a President of the 
United States an opinion relative to this doc- 
trine in these words: 

“To the Chief Executive Magistrate of the Union 
is confided the solemn duty of seeing thre laws faith- 
fully executed. That he may be able to meet this 
duty with a power equal to its performance he nom- 
inates his own subordinates and removes them at his 
pleasure.” 

This opinion was given prior to the passage 
of the act of March 2, 1867, which requires 
the concurrence of the Senate in removals 
from oflice, whitch, while denying to the Pres- 


| dent the power of absolute removal, concedes 


to him the power to suspend officers and to 
supply their places temporarily. 


**For the same reason the JIand and naval forces 
are under his orders as their Commander-in-Chiocf; 
but his power is to be used only in the manner pre- 
scribed by the legislative department. He cannot 
accomplish a legal purpose by illegal means, or 
brenk the laws himself to prevent them from being 
violated by others. 

“The acts of Congress sometimes give the Presi- 
denta broad discretion in the use of the means by 
which they are to be executed, and sometimes limit 
his power so that he can exercise it only in a certain 
prescribed manner. Where the law directs a thing 
to be done, without saying how, that implies the 
power to use such means as may be necessary and 
proper to accomplish the end of the Legislature. But 
where the mode of performing a duty is pointed out 
by statute, that is the exclusive oan. and no other 
can be followed. The United States have ng common 
law tofall back upon when the written law'1s defect- 
ive. If, therefore, an act of Congress declares that 
a certain thing shall be done by a particular officer, 
it cannot be done by a different officer. The agency 
which the law furnishes for its own execution must 
be used to the exclusion of all others.’’—Opinion ef 
Attorney General Black, Nov. 20, 1860. 


Thisisa very clear statement of the doctrine 


| which I have been endeavoring to enforce, and 


on which the particular branch of this case 
now commanding our attention rests. If we 


| drift away from it we unsetfle the very founda- 


tions of the Government, and endanger its sta- 
bility to a degree which may well alarm the 
most hopeful minds and appal the most cour- 
ageous. A departure from this view of the 


| character of the executive power, and from the 





nature of the duty and obligation restinguponthe 
officer charged therewith, would surround this 
nation with perils of most fearful proportions. 
Such a departure would not only justify the re- 
spondent in his refusal to obey and exeeute the 
law, butalso approve his usurpation of the judi- 
cial power when he resolved that he would not 
observe the legislative will, because, in his judg- 
ment, it did not conform to the provisions of 
the Constitution of the United States touching 
the subjects embraced in the articles of im- 
peachment on which he is now being tried at 
your bar. Concede this to him, and when and 
where may we look for the end? To what 
result shall we arrive? Will it not naturally 


| and inevitably lead to a consolidation of the 


several powers of the Government in the execu- 
tive department? And would this be the end? 
W ould it not rather be but the beginning? If 
the President may defy and usurp the powers 
of the legislative and judicial departments of 
the Government, as his caprices or the advice 
of his Cabinet may incline him, why may not 
his subordinates, each for himself, and touch 
ing his own sphere of action, determine how 


| far the directions of his superior accord with 


the Constitation of the United States, and 
reject and refuse to obey all that come short 
of the standard .erected by his judgment? It 
was remarked by the Supreme Court of the 
United States in the case of Martin vs. Mott 
(12 Wheaton, 19) that— 


* Ifasuperior officer has aright tocontest the orders 
of the President, upon his own doubts as to the exi- 
gency [referred to by the statute) having arisen it 
must be equally therightof every inferior and soldier; 
and any act done by any person in furtherance of such 
orders would subject him to responsibility in a civil 
suit, in which his defense must finally rest upon his 
ability to establish the facts by compctent proofs 
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Such «a course would be subversive of all discipline, 
and expose the best disposed officers to the chances 
of ruinous litigation.” s&s & “The power 
itself is confined to the Executive of the Union, to 
him who is, by the Constitution, the commander of 
the militia, when called into the actual service of the 
United States; whose duty it is ‘to take care that 
the lawe be faithfully executed,’ and whose responsi- 
bility for an honest discharge of his official obliga- 
tions i¢ secured by the highest sanction. He isneces- | 
sarily constituted the judge of the existence of the 
exigency in the first instance, and is bound to call | 
forth the militia; his orders tor this purpose are in | 
trict conformity with the provisions of the law, and | 
it would seem to follow, as a necessary consequence, 
that every aet done by a subordinate officer, in obe- 
dience to such orders, is equally justifiable. The law 
contemplates that, under such circumstances, orders 
will be given to carry the power into effeet; and it 
cannot, therefore, be a correct inference that any | 
other person has a just right to disobey them,” 


Apply the principles here enunciated to the 


case at bar, and they become its perfect sup- || 


ports, Ifthe President has a right to contest 
and refuse to obey the laws enacted by Con- 
gress, his subordinates may exercise the same | 
right and refuse to obey his orders. If he may | 
exercise it in one case, they may assert itin any | 
other. If he may challenge the laws of Con- 
gress, they may question the orders of the Presi- 
dent. It is his duty to enforce the laws of the 
nation, and it is their duty to obey his orders. 
If he may be allowed to dety the legislative will, 
they may be allowed to disregard the executive 
order. This begets confusion; and the affairs 
of the public are made the sport of the contend- 
ing factions and conflicting agents. No such 
power belongs toeither. ‘l’o Congress is given 
the power to enact laws, and while they remain 
on the statute- book it is the constitutional duty 
of the President to see to their faithful execu- 
tion. This duty rests upon all of his subordi- 
nates. Its observance by all, the President 
included, makes the executive department, 
though it be acting through ten thousand agents, 
a unit. Unity produces harmony, harmony 
effects directness of action, and this secures a 
due execution of the laws. But if the Presi- 
dent may disregard the law because he has been 
advised by his Cabinet and believes that the 
Congress violated the Constitution in its enact- 
ment, and his subordinates may, following his 
example, disobey his orders and directions, the 
object and end of an executive unity is defeated, 
anarchy succeeds order, force, irresponsible 
and vicious, supplants law, and ruin envelops 
the Re vahtiound its institutions. If the views 
which | have imperfectly presented are correct, 
and such I believe them to be, the testimony to 
which we object must be excluded from your 
consideration, and thus will be determined one 
of the most important questions encircled by 
this case. 

If | have been able to arrest your attention, 
and to center it upon the question which | have 
imperfectly discussed, the time occupied by me 
will not be without profit to the nation. I have 
endeavored to show that the royal fiction which 
asserts that ‘‘ the king can do no wrong’’ can- 
not be applied to the President of the United 
States in such manner as to shield him from 
the just condemnation of violated law. The | 
king’s crimes may be expiated by the vicarious 
atovement of his ministers; but the President 
is held personally amenable to the impeaching 
power of the House of Representatives. Con- | 
cede to the President immunity through the | 
advice of his Cabinet officers, and you reverse | 
by your decision the theory of our Constitu- 








tion. Let those who will, assume this respon- | 
sibility. I leave it to the decision of the 
Senate. 





Mr. CURTIS. Mr. Chief Justice and Sen- | 
ators, | have no intention of attempting to | 
make a reply to the elaborate argument which 
has now been addressed to you by one of the | 
honorable Managers touching the merits of | 
this case. The time for that has not come. | 
‘The testimony is not yet before you. The case | 
is not in a condition for you to consider and 
pass upon those merits, whether they consist | 
in law or fact. The simple question now be- 
fore the Senate is whether a certain offer of 

roof which we have placed before you shall 
e carried out into evidence. Of course that 


_ reception of the evidence. 


| you, I propose to make a few observations to | 


SURE 


LEMENT TO 
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is whether the evidence which is offered is per- | or unsound, whether it will finally prove jn the 


tinent to any matter in issue in this case, and || 
when it is ascertained that the evidence is per- | 


tinent I suppose it is to be received. Its cred- 
ibility, its weight, its effect finally upon the 
merits of the case or upon any question involved 
in the case, is a subject which cannot be con- 
sidered and decided upon preliminarily to the 
And, therefore, 


| 
| 
' 


| 


leaving on one side the whole of this elaborate || 
| argument which has now been addressed to | 


| show that this evidence is pertinent to the mat- 


| 





ter in issue in this case. - 


The honorable Manager has read a portion | 
of the answer of the President, and has stated |) 


that the House of Representatives has taken 
no issue upon that part of the answer. As to 
that, and as to the effect of that admission by 


the honorable Manager, I shall have a word or | 


two to say presently. But the honorable Man- 
ager has not told you that the House of Rep- 
resentatives, when the honorable Managers 
brought to your bar these articles, did not 
intend to assert and prove the allegations in 
them which are matters of fact. One of these 


| allegations, Mr. Chief Justice, as you will find | 
| by reference to the first article and to the see- || 











judgment of the Senate -that this evidence j 
immaterial or not, this is not the time to vn 
clude it upon the ground that an examination 
of the merits hereafter and a decision upon 
these merits will show that it is immaterial 
When that is shown the evidence can be laid 
aside. Jf the other conclusion should be ay. 
rived at by any one Senator, or by the body 
generally, then they will be in want of this 
evidence which we now offer. 

In reference to this question, Senators, is j, 


not pertinent evidence? I do not intend to 
_ enter into the constitutional inquiry which was 


council. 
| President from the origin of the Government 


started yesterday by an honorable Manager ag 
to the particular character of this Cabine 


One thing is certain: that every 


has resorted to oral consultations with the 


ond article and to the third article, is that the || 
President of the United States in removing || 


| Mr. Stanton and in appointing General Thomas 


intentionally violated the Constitution of the 
United States, that he did these acts with the 
intention of violating the Constitution of the 
United States. Instead of saying, ‘it is wholly 
immaterial what intention the President had ; 
it is wholly immaterial whether he honestly 
believed that this act of Congress was uncon- 
stitutional ; it is wholly immaterial whether he 
believed that he was acting in accordance with 
his oath of office, to preserve, protect, and de- 
fend the Constitution when he did this act ’’— 
instead of averring that, they aver that he 
acted with an intention to violate the Consti- 
tution of the United States. 

Now, when we introduce evidence here, or 


offer to introduce evidence here, bearing on this | 


question of intent, evidence that before form- 


| ing any opinion upon this subject he resorted 


to proper advice to enable him to form a cor- 
rect one, and that when he did form and fix 
opinions on this subject it was under the influ- 
ence of this proper advice, and that conse- 


| quently when he did this act, whether it was 





lawful or unlawful, it was not done with the 
intention to violate the Constitution—when we 
offer evidence of that character, the honorable 
Manager gets up here and argues an hour by 
the clock that it is wholly immaterial what his 
intention was, what his opinion was, what ad- 
vice he had received and in conformity with 
which he acted in this matter. 

The honorable Manager's argument may be 
a sound one; the Senate may ultimately come 
to that conclusion after they have heard this 
cause ; that isof discussion into which I do not 
enter; but before the Senate can come to the 
consideration of those questions they must 
pass over this allegation ; they must either say, 
as the honorable anes says, that itis wholly 
immaterial what opinion the President formed 
or under what advice or circumstances he 
formed it, or else it must be admitted by Sena- 
tors that it is material, and the evidence must 
be considered. 

Now, how is it possible at this stage of the 
inquiry to determine which of these courses is 
ae taken by the honorable Senate? If the 
Senate should finally come to the conclusion 
that it is wholly immaterial this evidence will 
do no harm. On the other hand, if the Senate 
should finally come to the conclusion that it is 
material what the intention of the President 
was in doing these acts, that they are to look 
to see whether there was or not a willful viola- 
tion of the Constitution, then they will have 
excluded the evidence upon which they could 
have determined that question, if it should thus 
prove to be material. 

I respectfully submit, therefore, that whether 


inquiry involves another. That other inquiry || the argument of the honorable Managec is sound 


members of his Cabinet and oral discussions 


| in his presence of questions of public import. 


ance arising in the course of his official duty, 
Another thing is equally certain, and that js, 
that although the written letter remains, and 
therefore it would appear with more certainty 
what the advice of a Cabinet councilor was jf 
it were put in writing, yet that every practical 
man who has had occasion in the business 
affairs of life and every lawyer and every legis. 
lator knows that there is no so satisfactory mode 


| of bringing out the truth as an oral discussion, 


face to face, of those who are engaged in the 
subject ; thatitis the most suggestive, the most 
searching, the most satisfactory mode of arriy- 


ing ata conclusion; and that solitary written 


|| epinions, composed in the closet, away from 





the collision between mind and mind which 


| brings out new thoughts, new conceptions, 


| more accurate views, are not the best mode 


of arriving at a safe result. 


And under the 


influence of these practical considerations un- 


| doubtedly it is that this habit, beginning with 


General Washington—not becoming universal 
by any means until Mr. Jefferson’s time, but 
from that day to this continuing a constant 
practice—has been formed. President John- 
son found it in existence when he went into 
ollice, and he continued it. 

I therefore shy that when the question of his 


| intention comes to be considered by the Sen- 


ate, when the question arises in their minds 
whether the President honestly believed that 


| this was an unconstitutional law, when the 


particular emergency arose, when if he carried 


| out or obeyed that law he must quit one ofthe 








ig which he believed were conferred upon 
1 


im by the Constitution, and not be able to 


| carry on one of the departments of the Gov- 


ernment in the manner the public interests 
required—when that question arises for the 
consideration of the Senate, then they ought 
to have before them the fact that he acted by 
the advice of the usual and proper advisers 
that he resorted to the best means within his 
reach to form a safe opinion upon this subject, 
and that therefore it is a fair conclusion that 
when he did form that opinion it was an honest 
and fixed opinion which he felt he must carry 
out in practice if the proper occasion should 
arise. It is in this point of view, and this 
point of view only, that we offer this evidence. 

The honorable Senator from Michigan has 

roposed a question to the ccunsel for the 

resident, which is this: 

Do not the counsel forthe accused consider that the 
validity of the tenure-of-office bill was purely 4 
question of law? 

I will answer that part of the question first. 
The constitutional validity of any bill is © 
course a question of law which depends upon 
a comparison of the provisions of the bill with 
the law enacted by the people for the gover" 
ment of theiragents. It depends upon whether 
those agents have transcended the authority 
which the le gave them, and that com 
parison of dhe Constitution with the law 1s, - 
the sense that was intended undoubtedly by the 
honorable Senator, a question of law. 

The next branch of the question is ‘ whether 
that question is to be determined on this tra 
by the Senate.”’ 
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That is a question | cannot answer. That 
fsa question that can be determined only by 
the Senate themselves. If the Senate should 
find that Mr. Stanton’s case was not within this 
jaw, then no such question arises, then there 
is no question in this particular case of a con- 
ict between the law and the Constitution. If 


the Senate should find that these articles have | 


«o charged the President that it is necessary 
for the Senate to believe that there was some 
act of turpitude on his part connected with 
this matter, some mala fides, some bad intent, 
aud that he did honestly believe, as he states 
in his answer, that this was an unconstitutional 
jaw, that an oceasion had arisen when he must 
act uecordingly under his oath of office, then 
itis immaterial whether this was a constitu- 
tional or unconstitutional law; be it the one 
or be it the other, be it true or false that the 
President has committed a legal offense by an 
infraction of the law, he has not committed the 
impeachable offense with which he is charged 
by the Llouse of Representatives. And, there- 
fore, we must advance beyond these two ques- 





Cabinet unanimously, including Mr. Stanton, 
that this law would be unconstitutional if en- | 
acted. They have put that in evidence them- | 
selves. 

Nevertheless, Senators, this is an affair, as 
you perceive, of the utmost gravity in any pos- 
sible aspect of it; and we did not feel at liberty 
to avoid or abstain from the offering of the 
members of the President’s Cabinet that they 
might state to you, under the sanction of their 
oaths, what advice was given. I suppose all 
that the Managers would be prepared to ad- 
mit might be—certainly they have made no | 
broader admission—that the President said 
these things ina message to the Senate ; but from | 
the experience we have had thus far in this trial 


|| wethought it not impossible that the Managers, | 


tious before we reach the third branch of the | 


question which the honorable Senator from 
Michigan propounds, whether the question of 
\ gan | ’ 


termined on this trial by the Senate. In the 
view of the President’s counsel there is no ne- 


cessity for the Senate to determine that ques- | 


tion. ‘Lhe residue of the inquiry is: 

Do the counsel claim that the opinion of the 
Cabinet officers touching that question— 

That is, the constitutionality of the law— 
js competent evidence by which the judgment of the 
Senate might be influenced ? 

Certainly not. We do not put them on the 
stand as experts on questions of constitutional 
lav. The judges will determine that out of 
their own breasts. We put them on the stand 
as advisers of the President to state what ad- 
vice, in point of fact, they gave him, with a 
view to show that he was guilty of no improper 
intent to violate the Constitution. We put 
them on the stand, the honorable Senator from 


Michigan will allow me to answer, for the same | 


purpose for which he doubtless, in his exten- 
sive practice, has often put lawyers on the 
stand, A man is proceeded against by another 
for an improper arrest, for a malicious prose- 
cution, It is necessary to prove malice and 
want of probable cause. When the want of 
probable cause is proved the malice is infer- 
able from it; but then it is perfectly well set- 
tled that if the defendant can show that he 


fairly laid his case before counsel, and that | 


counsel informed him that that was a probable 
case, he must be acquitted ; the malice is gone. 
That is the purpose for which we propose to 
put these gentlemen on the stand, to prove that 
they acted as advisers, that the advice was 
given, that it was acted under ; and that purges 
the malice, the improper intent. 

To respond to the question of the honor- 
able Senator from Maryland, he will allow me 
to say that it is a question which the Managers 
can answer much better than the President’s 
counsel. 

Mr. JOHNSON. Will you read it, please ? 

Mr. CURTIS. It is: 

Do the counsel for the President understand that 


the Managers deny the statement made by the Pres- 
ident in his message of December 12, 1867, to the 


Senate, as gree inevidence by the Managersat page | 
cial report of the trial that the members | 


45 of the o 
of the Cabinet gave him— 

That is, the President— 
the opinion there stated as to the tenure-of-office 


act; and is the evidence offered to corroborate that 
statement, or for what other object is it offered ? 


We now understand, from what the honor- 
able Mana 


House of Kepresentatives has taken no issue 


on that part of our answer ; that the honorable | 


Managers do not understand that they have 
traversed or denied that 
We did also understand before this question 
“as proposed to us that the honorable Man- 
agers had themselves put in evidence the 
message of the President of the 12th of De- 
cember, 1867, to the Senate, in which he states 
that he was advised by the members of the 


or some one of them speaking in behalf of 
himselfand the others, might say that the Pres- 


| 





ident had told a falsehood, and we wish there- || 
fore to place ourselves right before the Senate 
| on thissubject. Wedesiretoexamine these gen- | 


tlemen to show what passed on this subject, and 
we wish to do it for the purposes I have stated. 

Mr. WILLIAMS. Before the learned gen- 
tleman concludes I desire to submit a question 


| | het! | to him. 
the constitutionality of this law must be de- || 





of our answer. | 











The CHIEF JUSTICE. 


Oregon. 
The Chief Clerk read as follows: 


Is the advice given to the President by his Cabinet | 


with a view of preparing a veto message pertinent to 
prove the right of the President to disregard the law 
after it was passed over his veto? 

Mr. CURTIS. 
pertinent. It is not of itself sufficient; it is 
not enough that the President received such 


| and 


The Secretary will | 
read the question proposed by the Senator from | 


I consider it to be strictly | 


advice; he must show that an occasion arose | 


for him to act upon it which in the judgment 


of the Senate was such an occasion that you | 


could not impute to him wrong intention in || 


acting. But the first step is to show that he 
honestly believed that this was an unconstitu- 
tionallaw. Whether he should treat it as such 
in a particular instance is a matter depending 
upon his own personal responsibility without 
advice. Thatis the answer which I suppose 
is consistent with the views we have of this 
case. 

And I wish, in closing, merely to say that 
the Senators will perceive how entirely aside 
this view which I have now presented to the 
Senate is from any claim on behalf of the Pres- 
ident that he may disregard a law simply be- 
cause he believes it tobe unconstitutional. He 
makes no such claim. 
beyond that—a case such as is stated in his 


He must make a case | 


answer; but in order to make a case beyond | 
that it is necessary for him to begin by satisfy- | 


ing the Senate that he honestly believed the law 
to be unconstitutional; and it is with a view 
to that that we now offer this evidence. 

The CHIEF JUSTICE. Senators, the ques- 
tion now before the Senate, as the Chief Justice 
conceives, respects not the weight but the admis- 
sibility of the evidence offered. To determine 
that question itis necessary to see whatis charged 


in the articles of impeachment. The first article | 


charges that on the 21st day of February, 1868, 
the President issued an order for the removal 
of Mr. Stanton from the office of Secretary of 


War, that this order was made unlawfully, and | 


that it was made with intent to violate the tenure- 
of-office act and in violation of the Constitution 


| of the United States. The same charge in sub- 


| stance is repeated in the articles which relate 








r has said this morning, that the | 


|| to the appointment of Mr. Thomas, which was 


necessarily connected with the transaction. The 
intent, then, is the subject to which much of 
the evidence on both sides has been directed ; 
and the Chief Justice conceives that this testi- 
mony is admissible for the purpose of showin 
the intent with which the President has heen 
in this transaction. He will submit the ques- 
tion to the Senate if any Senator desires it. 
Mr. HOWARD. I call for the yeas and nays. 
The CHIEF JUSTICE. The Senator from 


| Michigan desires that the question be submit- 
ted to the Senate, and calls for the yeas and 


nays. 


a 


_ 
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The yeas and nays were ordered. 

The CHIEF JUSTICE. Senators, you who 
are of opinion that the proposed evidence is 
admissible will, as your names are called, an- 
swer yea; those of the contrary opinion, nay. 
Mr. DRAKE. TI ask for the reading of the 


| offer of counsel. 


The CHIEF JUSTICK, The Secretary will 
read the offer. 

The Chief Clerk read the offer. 

The question being taken by yeas and nays, 
resulted—yeas 20, nays 29; as follows: 

YEAS—Messrs. Anthony, Bayard, Buckalew, Davis, 
Dixon, Doolittle, Fessenden, Fowler, Grimes, Hen- 
derson, Hendricks, Johnson, MeCreery, Patterson of 
Tennessee, Ross, Saulsbury, Trumbull, Van Winkle, 
Vickers, and Willey—20. 

NAYS—Messrs. Cameron, Cattell, Chandler, Cole, 
Conkling, Conness, Corbett, Cragin, Drake, Edmunds, 
Ferry, Frelinghuysen, Llarlan, Howard, Howe, Mor- 
gan, Morrill of Maine, Morrill of Vermont, Patter- 
son of New Hampshire, Pomeroy, Ramsey, Sherman, 
Sprague, Stewart,Thayer, Tipton, Williams, Wilson, 
Yates—29. . ° 

NOT VOTING—Messrs. Morton, Norton, Nye, 
Sumner, and Wade—5, 

So the Senate decided the evidence to be 
inadmissible. 


Gipcon WeELLES—examination continued. 

By Mr. Evarrts: 

Question. At the Cabinet meetings held at 
the period from the presentation of the bill to 


| the President until his message sending in his 


objections was completed was the question 
whether Mr. Stanton was within the operation 
of the civil-tenure act the subject of consideér- 


| ation and determination? 


Mr. Manager BUTLER. Stop a moment. 


| We object. 


The CHIEF JUSTICE. The counsel will 
please propose their question in writing. 

Mr. EVARYS. I will make an offer, with 
the permission of the Chief Justice. 

The offer was reduced to writing, and read 
by the Chief Clerk, as follows: 

We offer to prove that at the meetings of the 


|| Cabinet at which Mr. Stanton was present, held 


while the tenure-of-office bill was before the Presi- 
dent for approval, the advice of the Cabinet in regard 
to the same was asked by the President and given 
by the Cabinet; andthereupon the question whother 
Mr. Stanton and the other Secretaries who had re- 


| ceived their appointment from Mr. Lineoln were 


within the restrictions upon the President’s power of 
removal from office created by said act was consid- 
ered, and the opinion expressed that the Secretaries 
appointed by Mr. Lincoln were not within such 
restrictions. 

Mr. Manager BUTLER. We object, Mr. 
President and Senators, that this is only ask- 
ing the advice of the Cabinet as to the con- 
struction of a law. The last question was as 
to the constitutionality of a law, and advice as 
to law we suppose to be wholly included within 
the last ruling of the Senate. We do not pro- 
pose to argue it. 

Mr. EVARTS. We do not so regard the 
matter; and even if the ruling should be so 
rightly construed, still, Mr. Chief Justice and 
Senators, it would be proper for us to make 
this offer accepting your ruling, if it were not 
a matter for debate. We understand that the 
disposition of the question of evidence already 
made may turn upon any one of several con- 
siderations quite outside of the present inquiry ; 
as, for instance, if it should be held to have 
turned upon considerations suggested by some 
of the questions put by one or more of the Sen- 
ators of this body, as to the importance or per- 
tinence of evidence as bearing upon the ques- 
tion of the constitutionality of a law, as tending 
to justify or explain or affect with intent the 
act alleged of a violation of the law. 

The present evidence sought to be introduced 
is quite of another complexion, and has this 
purpose and object in reference to several views 
that may be applied to the President’s conduct ; 
in the first place, as respects the law itself, that 
a new law confessedly reversing, or, as was 
frequently expressed in the debates of the 
Houses which passed the law, ‘‘ revolutionizing 
the action of the Government”’ in respect to 
this exercise of executive power, and in respect 
to this particular point also of whether it had 
apy efficacy or was intended to have any appli- 
cation which should fasten upon the President's 
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pointed, whien formed the subject of so much 
opinion in the Senate, and also in the House 
of Representatives, was made a subject of in- 
quiry and opinion by the President himself, and 
that bis action concerning which he is now 
brought in question here in the removal of Mr. 
Stanton, was based upon his opinion after 
proper and diligent efforts to get at a correct 
opinion, whether Mr. Stanton was within the 
law ; and, therefore, that his conduct and action 
was notin the intent of violating the law which, 
it is said here, cannot be qualified even under 
these charges by showing that he did not do it 
with intention of violating the Constitution. 

The point now is that he did not do it with 
intent of violating the law, but that he did it | 
with the intent of exercising a well-known, per- 
fectly established constitutional power, deemed 
by him, on the advice of these his Cabinet, not || 
to be embraced within the law; and if the 
question of the intem of his violation of duty, 
of the purpose and the motive and the object 
and the result, the injury to the public service 
or the order of the State is to form a part of 
the inquiry, then we bring him by one mode 
of inquiry within obedience to the Constitution 
as he was advised, and ‘by this present object 
of inquiry within obedience to the law as he 
was advised. 

So, too, it has a bearing from the presence 
of Mr. Stanton and his assent to these opin- 


ions, on the attitude in which the President |} 


stuod in regard to his right to expect from Mr. 
Stanton an acquiescence in the exercise of the 
power of removal, which stood upon the Con- | 
stitution in Mr. Stanton’s opinion, and which 
was not affected by the law in Mr. Stanton’s 
opinion; and thus to raise precisely and defi- 
nitely in this aspect the qualifications of the 
President’s course and conduct in this behalf 
as intending an application of force, or con- 
templating the possibility of the need of an || 
application of ferce. 

Mr. Manager BUTLER. Without intending | 
to debate this proposition, I desire to call the | 
attention of the Senate to the fact that the 
question seeks to inquire whether the Cabinet, 
including Mr. Stanton, did not advise the 
President that the bill as presented for his con- 
sideration did not apply to Mr. Stanton and 
those in like situation with him. I desire to 


Secretarics whom he never had selected or ap- | the forty-first page, after having exhausted the 


| 
i 


SUPPLEMENE) 20 _ 


argument as to the Cabinet officers, he says : 
“It applies equally to every other officer of the 


| Government appointed by the President whose term 


of duration is not specially declared, It issupported 
by the weighty reason that the subordinate officers 
in the executive department ought to hold at the 
pleasure of the head of the departinent, because he 
1s invested generally with the executive authority, 
and the participation in that authority by the Sen- 


| ate was an exception to a general principle, and 
' ought to be taken strictly, | 
'| great responsible officer for the execution of the 


The President is the 


laws.’ 





| law did not allow him to be touched. 


But I must ask attention to the point. that 


| there is some additional reason to have this 
| evidence go in because Mr, Stanton gave such | 
construction to the law. 
last proposition voted upon to show that Mr. | 
| Stanton gave advice as to the constitutionality 


of the law; so that in this respect the two 
propositions stand precisely alike in principle, 


| and cannot be distinguished. 
It is said this evidence should be admitted | 


to show that the President when he removed 
Stanton and put in Thomas, supposed that 


Stanton did not believe himself to be within the | 
law and protected in office by its enactments. | 
Mr. Stanton had just been reinstated under the | 


law; had refused to resign because he could not 
be touched under the law; had put the Presi- 
dent’s power to defiance, as the President says 
in his message, because he believed that the 
Now, 
does this evidence tend to show that the Presi- 
dent thought Mr. Stanton would agree that he 
was not kept in office by the law, and go out 
when he putin Mr. Thomas? Does any sane 
man believe that the President thought that 
Mr. Stanton would yield on the ground that he 


| was not covered by the law when he was re- 


|} moved and Mr. Thomas appointed? 





call the attention of the Senate to Exhibit A, 
on the 38th page, which is the veto message, 
wherein the President vetoes the bill expressly 
upon the ground that it does inelade all his 
Cabinet, so that if they advised him to the con- 
trary, the advice does not seem to have had | 
operation on his mind, 

Mr. Manager BOUTWELL. Read _ the 
words. 

Mr. Manager BUTLER. I will. 
** To the Senate of the United States : 

“have earefully examined the bill toregulate the | 
tenure of certain civil offices. The material portion 
of the bill is contained in the first section, and is of 
the effect following, namely: — 

Phat cyery person holding any civil office to which 
he has been appointed by and with the advice and 
consent of the Senate, and every person who shall 
hereafter be appointed to any such office, and shall 
beeome duly qualified to act therein, is, and shall be, | 
entitled to hold suehoflice until asuccessorshall have |) 
been appointed by the President, with the advice and || 
consent of the Senate, and duly qualified; and that | 
the Seeretaries of State, of the Treasury, of War, of 
the Navy, and of the Interior, the Postmaster Gen- 
eral, and the eeaeee General, shall hold their offices 
respectively for and during the term of the President 
by whem they may have been appointed, and for one 
month thereafter, subject to removal by and with the 
adviee and consent of the Senate. 

These provisions are qualified by a reservation in 
the fourth section, ‘that nothing contained in the 
bill shall be construed to extend the term of any 
office the duration of which is limited by law.’ In 
effect the bill provides that the President shall not 
remove from their places any of the civil officers 
whose terms of service are not limited by law with- 
oat the advice and consent of the Senate of the Uni- 
ted States. The bill, in this respect, conflicts, in my 








judemen, with the Constitution of the United States. 
The question, as Congress is wellaware, isby no means 
a new one.” 


And then he goes on to argue upon the de- | 
bate of 1789, which wholly applied to Cabinet || 
officers, and you will find that that is the gist 
Then, on | 


of the President's whole argument. 





The 
President did not put his belief on any such 
ground; he put it on the ground that Stanton 
was a Meh and would not dare resist; not 
that he did not believe himself within the law 


| and protected by it, but that his nerve would 


not®be sufficient to meet General Thomas, 
That was the President’s proposition to Gen- 


| eral Sherman ; it was a reliance on the nerves 


of the man, not upon his construction of the 
law. Therefore, I must call your attention to 
the fact that these offers are wholly illusory 
and deceptive. 
contended for ; they cannot show it; they have 
no tendency to show it, and whether they have 
or have not, the Senate, by solemn decision, 
have said that the advice of Cabinet officers is 
not the legal vehicle of proof by which the fact 
is to be shown to the Senate, even if it were 
competent to be proved in any manner. 

Mr. EVARTS. Mr. Chief Justice and Sen- 
ators, the reference to the argument of the 
President’s message, which is contained on 
page 38 and the following pages of the record, 
seems hardly to require any attention. The 


| President is there arguing against the bill as a 


matter of legislation, and rightly regards it in 
its general application to the officers of the 
Government, including the principal officers 
of the Departments. The minor considera- 
tion of whether or not it by its own terms 
reached the particular persons who held their 
commissions from President Lincoln could not 
by any possibility have been the subject of dis- 
cussion by the Presideat of the United States 
in sending in his objections to the bill on con- 
stitutional grounds. It was not a constitutional 
question whether the bill included the officers 
who had received their commissions from 
President Lincoln, or did not exclude them. 

The learned Manager seems equally unfor- 
tunate in his reference to the conduct of Mr. 
Stanton upon the preliminary proceeding of 
his suspension under the civil-tenure act, for 
no construction can be put upon Mr. Stanton’s 
conduct there exeept that he did not think 
he was under the act, I suppose, because he 
said he did not, yield to the act which author- 
ized suspeasion, but yielded to foree. So much 
for that. 

Now, I come to the principal inquiry; and 
that is whether or not it bears either upon the 


gn Ee 


It was offered in the | 


They do not show the thing | 





= 
| Presidént’s conduet in attempting a remoy of 
|| Mr. Stanton because he was Sabienios the bin 
| or whether it bears upon the rightful expecta, 
| tion and caleulation of the President that the 
| attempt would be recognized as suitable by My 
|| Stanton because he, Mr. Stanton, did not be. 
| lieve he was within the bill. 
It will be observed that the President had q 
perfect right to suppose that Mr. Stanton would 
| not attempt to oppose him, the President, jn 
_ the exercise of an accustomed authority of the 
| Chief Executive since he, Mr. Stanton, believed 
it to be unlawful; and if the Executive had 
| been advised by Mr. Stanton on this very point 
that he, Mr. Stanton, was not protected by the 
restrictions of the civil tenure-of-office bill; then 
the President had a right to suppose that when 
| the executive authority given by the Constity. 
tion, as it was understood by Mr. Stanton, was 
not impeded by the operation of the special act 
| of Congress, Mr. Stanton of course would yield 
|| to this unimpeded constitutional power. 
| TheCHIEFJUSTICK. Senators, the Chief 
Justice is of opinion that this testimony js 
proper to be taken into consideration by the 
|| Senate sitting as a court of impeachment; but 
he is unable to determine what extent the Senate 
is disposed to give to its previous ruling, or how 
far they consider that ruling applicable to the 
present question. He will therefore direct the 
Secretary to read the offer to prove, and then 
will submit the question directly to the Senate. 
Mr. DRAKE, On that I ask for the yeas 
and nays. 
The Chief Clerk read the offer, as follows: 


We offer to prove that at the meetings of the Cabi- 
net at which Mr. Stanton was present, held while the 
tenure-of-civil-office bill was before the President for 
approval, the advice of the Cabinet in regard to the 
same was asked by the President and given by thie 
Cabinet, and thereupon the question whether Mr, 
Stanton and the other Seeretaries who had received 
their appointment from Mr. Lincoln were within the 
restrictions upon the President’s power of removal 
from oflice created by said act, was considered and 
the opinion expressed that the Seeretaries appointed 
by Mr. Lincoln were not within such restrictions. 

The CHIEF JUSTICE. On this question 
the Senator from Missouri asks for the yeas 
and nays. 

The yeas and nays were ordered ; and being 
taken, resulted—yeas 22, nays 26; as follows: 

YEAS—Messrs. Anthony, Bayard, Buckalew, Davis, 
Dixon, Doolittle, Fessenden, Fowler, Grimes, Hen- 
| derson, Hendricks, Johnson, McCreery, Patterson of 
| Tennessee, Ross, Saulsbury, Sherman, Sprague, Trum- 
bull, Van Winkle, Vickers, and Willey—22. . 

NAYS—Messrs, Cameron, Cattell, Chandler, Cole, 
Conness, Corbett, Cragin, Drake, Edmunds, Ferry, 
Frelinghuysen, Harlan, Howard, Howe, Morgan, 
Morrill of Maine, Morrill of Vermont, Patterson of 
New Hampshire, Pomeroy, Ramsey, Stewart, Thayer, 
TRO Oar Wilson, and Yates—26. 

OT VOTING—Messrs. Conkling, Morton, Norton, 
Nye, Sumner, and Wade—6. 

So the evidence proposed to be offered was 
decided to be inadmissible. : 

Mr. EVARTS, (tothewitness.) Mr. W elles, 
at any of the Cabinet meetings held between 
the time of the passage of the civil-tenure act 
and the removal of Mr. Stanton did the sub- 
ject of the public service as affected by the 
operation of that act come up for the consid- 
eration of the Cabinet. g 

Mr. Manager BUTLER. I object. 

Mr. EVARTS. _Thisismerely introductory. 

Mr. Manager BUTLER. ‘ Yes’’ or ‘no’ 

Mr. EVARTS. Yes. 

Mr. Manager BUTLER. We do not object 
to that. 

The Wirness. I answer yes. 

By Mr. Evarrts: 

Question. Was it considered repeatedly. 

Answer. It was on two occasions, if not more, 

Question. During those considerations and 
dischssions was the question of the importance 
of having some determination judicial in 1's 
character of the constitutionality of this law 
considered ? 

Mr. Manager BUTLER. Stay a moment; 
we object. g brid 

Mr. EVARTS. It only calls for ‘“‘yes 
74 7? 

no, . 

Mr, Manager BUTLER, If it means ouly 
to get in ‘‘yes’’ or ‘‘no,’’ whether it was com 
sidered, it is not very important. 
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Mr. EVARTS. That is all. 
Mr. Manager BUTLER. 
eet in that there was any particular considera- 
tiotl ona given point. In other words, to make 


myself plain, by asking a series of well-con- | 
‘ved questions, one might get in pretty much | 
what was done in the Cabinet by ‘‘yes’’ or | 


trivé 


sno’ answers. We object to it as immaterial : 
and now we, perhaps, might have it settled at 
nee, as wellasever. If this line of testimony is 
‘mmaterial, then it’is immaterial whether the 
matter was considered in the Cabinet. If the 
determination of the Senate is that what was 
done in the Cabinet should not come in here, 
then whether it was done is wholly immaterial, 
and is as objectionable as what was done. 

Mr. EVARTS. Yes; but the honorable 
Manager will be so good as to remember that 
the rulings of the Senate have expressly de- 


termined that all that properly bears upon the | 
question of the intent of the President mm mak- | 
ing the removal and appointing the ad interim | 
holder of the office with a view of raising the | 


judicial question is admissible, and has been 
admitted. 

Mr. Manager BUTLER. 
heard that ruling. 
perhaps. 

' Mr. EVARTS. 
you will find it. 

” Mr. Manager BUTLER. 
ined it with great care; but we shall not find 
that, we think. 
to read that ruling? 

Mr. EVARTS. 
court. 

Mr. Manager BUTLER. 
the record. 

The CHIEF JUSTICE. 
objected to it will be reduced to writing. 

lhe offer of the counsel for the respondent 
was reduced to writing and handed to the Man- 
agers. 

Mr. Manager BUTLER. By ‘‘ the removal’ 
do I understand down to the 21st of February, 
1868? 

Mr. EVARTS. Yes, sir. 

Mr. Manager BUTLER. May I insert these 
words: ‘*2Ist of February, 1868?” 

Mr. EVARTS.. You may alter the word 


We never have 
It may have escaped us, 


It is in the memory of the 


The ruling is on 


‘removal’ to ‘‘order of the 21st of February, | 


1868, for the removal.”’ 


The CHIEF JUSTICE. 


President. 
The offer was handed to the desk and read, 
as follows : 


We offer to prove that at the Cabinet meetings | 


between the passage of the tenure-of-civil-office bill 
and the order of the 2lst of February, 1868, for the 
removal of Mr. Stanton upon oceasions when the 
condition of the public service was affected by the 
operation of that bill came up for the consideration 
and advice of the Cabinet it was considered by the 


President and Cabinet that a proper regard to the | 


public service made it desirable that upon some 
proper case a judicial determination on the consti- 
tutionality of the law should be obtained. 

Mr. Manager BUTLER. Mr. Presidentand 
Senators, we, of the Managers, object, and we 
should like to have this question determined in 
the minds of the Senators upon this prinéiple. 
We understand here that the determination of 
the Senate is, that Cabinet discussions, of what- 
ever nature, shall not be putin as ashield to the 
President. 
the broad principle upon which this class of 
questions stand and upon which the Senate has 
Voted ; and, therefore, these attempts to get 
around it, to get in by detail and at retail—if I 
may use that expression—evidence which in its 
wholesale character cannot be admitted, are 
simply tiring out and wearing out the patience 
of the Senate. 
onee for all, if it can be, whether the Cabinet 
cousultations upon any subject are to be a 
shield. Upon this particular offer, however, 
I will leave the matter with the Senate after a 
single suggestion. 

It is offered to show that the Cabinet con- 
sulted upon the desirability of getting up a case 
‘0 test the constitutionality of the law. — It is 
cither material or immaterial. It might pos- 
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Then it is not to | 


By examining the record’ 
We have exam- | 


Will you have the kindness | 


If the question be | 


The Secretary will | 
read the offer made by the counsel for the | 


That I understand, for one, to be | 


I should like to have it settled, | 





| sibly be material in one view if they mean to 
say that they consulted upon getting up this 
| case in the mode and manner that it is brought 
| here, and only in that event could it be mate- 
rial. Does the question mean to ask if they 
consulted and agreed together to bring up this 
cas2 in the form in which it has been deat 
| If they agreed upon any other proceeding it is 
| wholly immaterial; but if they agreed upon 


| this case, then we are in this condition of things, | 


that they propose to justify the President’s act 

by the advice of his subordinates, and substi- 
| tute their opinion upon the legality of his action 
| in this ease for yours. 
| Senators, you passed this tenure-of-oflice 
; act. That might have been done by inadvert- 
' ence. ‘The President then presented it to you 
| for your revision, and you passed it again 
| notwithstanding his constitutional argument 
upon it. The President then removed Mr. 


again, and presented also the question whether 
Mr. Stanton was within it, and you, after sol- 
|| emn deliberation and argument, again decided 
| that Mr. Stanton was within its provisions so 
as to be protected by it, and that the law was 
constitutional. 
on the 2ist of February, and presented the 
same question to you again, and again, after 
|| solemn argument, you décided that Mr. Stan- 


was constitutional. Now they offer to show 
the discussions of the Cabinet upon its consti- 
tutionality to overrule the nal 

solemnly expressed by the Senate upon these 
very questions—four times upon the constitu- 
tionality of the law, and twice upon its consti- 
tutionality and upon the fact that Mr. Stanton 
was within it. Is that testimony to be put in 
here? The proposition whether it was desir- 
able to have this constitutional question raised 
is the one presented. If it was any other con- 
stitutional question in any other case, then it 
is wholly immaterial. 








|| the judgment of the Senate. 

Mr. EVARTS. 
|| to say that the paticnce of the Senate, which 
|| is so frequently referred to by the learned Man- 
agers as being taxed, seems to be, in their judg- 
|| ment, a sort of unilateral patience, and not 


Senators, the proposition can be very briefly 
|| submitted to you. 

By decisive determinations upon certain 
questions of evidence arising in this cause 
you have decided that, at least, what in point 
of time is so near to this action of the Presi- 


action he was governed by a desire to raise a 
question for judicial determination shall be 
admitted. About that there can be no ques- 
tion that the record will confirm my state- 
ment. Now, my present inquiry is to show 
that within this period, thus extensively and 
| comprehensively named for the present, in 
his official duty and in his consultations con- 
cerning his official duty with the heads of De- 








tion of this law raised embarrassments in the 
public service and rendered it important as a 
practical matter that there should be a de- 


had. I submit the matter to the Senate with 
these observations. 

The CHIEF JUSTICE. 
read the offer to prove. 

The Chief Clerk read the offer. 

The CHIEF JUSTICE. The Chief Justice 
|| will submit the question to the Senate. 

Mr. CONNESS called for the yeas and nays, 
and they were ordered. 

Mr. HENDERSON. 
|| sire to submit a question te the Managers 
before I vote. I send it to the desk. 

The CHLEF J USTICK. 
'| pounded to the honorable Managers by the 
|} Senator from Missouri will be read. 


The Secretary will 


Stanton, and presented its unconstitutionality | 


Then he removed Mr. Stanton | 


ton was within its provisions and that the law | 


ruple opinion | 


If it is this case, then | 
you are trying that question, and they propose | 
to substitute the judgment of the Cabinet for | 


I must, I think, be allowed | 


partments, it became apparent that the opera- | 


termination concerning the constitutionality | 
of the law, and that it was desirable that upon | 
& proper case such a determination should be | 


Mr. President, I de- | 


| 
| 
| 
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The Chief Clerk read as follows: 
Tf the President shall be convicted, he must be 
removed from office. 
If his guilt should be so great as to demand such 
punishment, he may be disqualified to hold and en- 





Joy any office under the United States. 
Ss 


s not the evidence now offered competent to go 
before the court in mitigation? 


Mr. Manager BUTLER. Mr. President and 
Senators, I am instructed to answer to that, 
that we do not believe this would be evidence 
in any event; but all evidence in mitigation of 
punishment must be submitted after verdict 
and before judgment, save where the jury fix 
the punishment in their verdict, which is not 
the case here. Evidence in mitigation never 
is put in to influence the verdict; but if a ver- 
dict of guilty is rendered, then circumstances 
of mitigation, such as good character or pos- 
sible commission of the crime by inadvertence, 
can be given, but not upon the issue. 

Mr. CONKLING. Is that the rule of prac- 
tice before this tribunal? 

Mr. Manager BUTLER. I do not know as 
there are any rules of practice here. 

Mr. CONKLING. Would that be applica- 
ble to this tribunal? . 
Mr. Manager BUTLER. I am asked by 
the honorable Senator from New York whether 
it would be applicable before this tribunal. 
Under the general practice of impeachments 
judgment is never given by the House of Peers 
until demanded by the Commons. Whether 
that may be applicable here or not I do not 
mean at this moment to determine. I say 
judgment never is given until demanded, and 
as this judgment is to be given as a separate 
act, if evidence in mitigation is applicable at 


|| all, it must be given to influence that event. 


| 


open to impressions upon opposite sides. Now, || 


dent as may fairly import to show that in his || 


There is an appreciable time in this tribunal, 
as in all others, between a verdict of guilty 


| and the act of judgment; and if any such evi- 


dence can be given at ali it must, in my judg- 
ment, be given at that time. It certainly cau- 
not be given for any other purpose. 

I have already stated that we do not believe 
it to be competent at all, and I am so instructed 
by my associates; but, if ever competent, it 
cannot be competent until the time arrives for 
the consideration of the judgment. If | may 


| ask a question, | would inquire do the Presi- 


dent’s counsel offer this evidence in mitiga- 
tion, because if they do that will raise another 
question. We shall not object to it, perhaps, 


| even now, in mitigation, because that will be 


a confession of guilt. er one 

The CHIEF JUSTICK, The Secretary will 
read the offer to prove once more. 

The offer was read as follows: 


We offer to prove that at the Cabinet meetings be- 
tween the passage of the tenure-of-civil-office billand 


| the order of the 2lst of February, 1868, for the re- 


moval of Mr. Stanton, upon occasions when the con- 
dition of the public service was affected by the oper- 
ation of that bill came up for the consideration and 
advice ofthe Cabinet, it was considered by the Pres- 
ident and Cabinet that. proper regard to the public 
service made it desirable that upon some propercase 


|| a judicial determination on the constitutionality of 
|| the law should be obtained. 





‘The question pro- || p. m. 
| move that the Senate take a recess for fifteen 
| minutes. 


The CHIEF JUSTICE. Senators, you who 
are of opinion that the evidence offered by the 
counsel for the President should be received 


| will, when your names are called, answer 
yea; those of the contrary opimion, nay. 


The 
Secretary will eall the roll. 

The question being taken by yeas and nays, 
nedalede-ande 19, nays 30; as follows: 


YEAS — Messrs. Anthony, Bayard, Buckalew, 
Davis, Dixon, Doolittle, Fessenden, Fowler, Grimes, 
Henderson, Hendricks, Johnson, McCreery, Patter- 
son of Tennessee, Ross, Saulsbury, Trumbull, Van 
Winkle, and Vickers—19. . 

NAYS—Mersrs. Cameron, Cattell, Chandler, Cole, 
Conkling, Conness, Corbett, Cragin, Drake, Ed- 
munds, Ferry, Frelinghuysen, Harlan, Howard, 
Howe, Morgan, Morrill of Maine, Morrill of Ver- 
mont, Patterson of New Hampshire, Pomeroy, Ram- 
sey, Sherman, Sprague, Stewart, Thayer, Tipton, 
Willey, Williams, Wilson, and Yates—30. 

NOT VOTING—Messrs. Morton, Norton, 
Sumner, and Wade—5. 


So the Senate ruled the offer to be inadmis- 
sible. 
Mr. ANTHONY, (at two o'clock p.m.) I 


Nye, 
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‘The motion was agreed to; and at the expi- | Mr. EVARTS. We are through with the Question. Do you know whether they sit Qu 
ration of the recess the Chief Justice resumed : witness. | Saturdays, or not? to he: 
the chair. | Cross-examined by Mr. Manager were | Answer. _ _ . the P 
bie aes et a ’ p tags . | Question. Mr. Welles you were asked if you || Question. You do not know upon that ma. An 
a Pi ag meng 5 examination continued. were Secretary of the Navy, and you said ie | ter? , = Qu 
i FY Y Mr. AVARTS b gr held under a commission, and you gave the || Answer. I do not. did? 
Cars Question. Mr. Welles, was there within the | date of the commission? | Question. Now, sir, did you learn that ther An 
at period embraced in the inquiry in the last ques- || Answer. March, 1861. | was any other movement of troops, except ay to hil 
i tion, and at any discussions or deliberations of || Qnyestion. You have had no other? | order upon one officer of the regiment to mec: Depa 
n the Cabinet concerning the operations of the | Answer. No other. | General Emory? = of the 
Nok Ss ore tenure act, or the requirements of the pub- || Question. And you have been Secretary of Answer. Well, | heard of two or three thing; to th 
: ic Service in respect to the same, any suggestion | the Navy down to to-day? that evening. of at 
or intimation of any kind touching or looking Answer. I have continued to this time. | . Question. I am now speaking of the officers in th 
to the vacation of any office, or obtaining pos- Question. Has Lorenzo Thomas acted as a || of the regiment? Qu 
| session of the same by force? _ | member of the Cabinet down to to day from || Answer. I understand. what 
: Answer, Never, on any occasion—— the 2ist of February? || Question. Did you learn that there was any not § 
; Mr. Manager BUTLER. Stop a moment. | Answer. He has met in the Cabinet since || other movement of troops except an order to Ap 
' We object. ee ae re | that time., | an officer of the regiment to meet General that. 
3 Phe CHIEF J USTICE. The counsel for Question. Did he meet as a member or out- ||} Emory? Qu 
; the President will please reduce the question |, sider? | Answer. I heard that the officers of the regi- state 
: 4 to writing. ¥: | Mr. EVARTS. I submit, Mr. Chief Jus- |! ment were required to meet at headquarters Ar 
; he question was reduced to writing and sent |! tice, that this is no cross-examination upon || that evening. to th 
; to the desk and read, as follows: _ || any matter we have examined upon, as far as Question. At what time? light 
: a alae aetna cee coraserat caine ler |, General Thomas is concerned. rir) , Answer. T hat evening. Q 
fg detiberations of theCabinet concerning the operation Mr. Manager BUTLER. I waiveit. I will Mr. EVARTS. The 21st. not | 
if?) ie of ihe tenure of civil office act and the requirements || not have a word upon that. By Mr. Manager But.er: did 
oo of the public service in regard to the same, any sug- By Mr. Manager Burier: Question. The evening of the 21st? M 
Ui veeuiek aly cle noe iter on. || Question. Now, then, you told us of some- Answer. The evening of the 21st. that 
ie session of the same by force. | thing said between you and the President about Question. And that the officers were called say 
| Mr. Manager BUTLER. To that we object. || @ movement of troops. I want to know a little || to headquarters? M 
: We think it wholly within the previous ruling; |; more accurately when that was. Jn the first Answer. The officers were called to head. was 
4 and if it were not, it would be incompetent | place what day was it? quarters. he d 
, upon another ground—that to show that the || Amswer. It was on the 22d of February. Question. Did you learn whether it was to M 
President did not state to A, B, or C that he Question. Is there any doubt about that in || give them directions about keeping away from that 
meant to use force by no means proves that || your mind? a masquerade or going to it as a reason why qT 
: he did not tell E, F, and G. | Answer. None at all. they were called to headquarters? to G 
Mr. EVARTS. We may hereafter call per- Question. What time was it? Answer. I did not hear the reasons. If | toh 
5 sons to testify that he did not tell E, F, and G, || Answer. It was not far from twelve o'clock. || had heard the reasons perhaps they would have inn 
{ and that would not prove that he did not tell || _ Question. ] understood you to fix that time || satisfied me. I donot know how that may be, M 
A, B, and C. | of day by something that happened with the Question. You did not hear the reasons? ise 
; Mr. Manager BUTLER. And so on to the |) Attorney General. What was that? | Answer. No; I knew the fact that they had get 
i end of the alphabet. | Answer. I called on the President on the || been called to meet at headquarters that even- kep 
4 Mr. EVARTS. Yes; and so on to the end || 22d, about twelve o’clock. The reception for || ing, which was an unusual order, and were d 
of time. The question is, Mr. Chief Justice || official business at the Navy Department is || called from a party, I believe. Wai 
{ and Senators, a negative to exclude a con- || from eleven to twelve. I left as soon as I Question. What party? post 
: clusion; and if the subject of furce or the || well could, after that matter was over, and Answer. A party that was in F or G street, that 
‘| purpose of force is within the premises of this || therefore it was a little before twelve, I suppose. || I think; a reception. of t 
t issue and trial, evidence on the part of the || When I arrived at the President’s and called Question. That they were called from a and 
: President to show that in all the deliberations || on him, the Atttorney General was there. || party to go to headquarters. Now, sir, that ber. 
for his official conduct force never entered || While there, the nomination of Mr. Ewing || was all the movement of troops you spoke of ) 
i into contemplation is, as I suppose, rightfully || was made out. y yesterday to us, was it not? not 
. offered on our part. || Question. Never mind about that; Iam not Answer. I do not recollect that I spoke of af 
Mr. Manager BUTLER. We object to the | now speaking of that. others. I spoke of that. i ion. 
: question, whether he told his Cabinet he would || Answer. 1 am speaking of that. The Pri Question. Had you any other in your mind } 
or would not use force, as wholly immaterial 1} vate Secretary wished to get it up to the Sen- yesterday but that? lati 
and as within the last ruling. , ate as early as he could; and Mr. Stanbery _ Answer. There were some other movements | 
; The CHIEF JUSTICE. The Chief Justice | remarked that he wished to be here, I think, || in my mind; but perhaps not connected with see 
f does not understand the honorable Manager to / about twelve; that he had some appointment | General Emory, unless they were called there ( 
i object to it as leading. | about twelve; and it had got to be nearly that || for a purpose. fac 
i Me. Manager BULLE R. No: itis not worth || time then. | Question. There was none communicated to J 
u while to take that objection. Wewishtocome ||. Question. I understood you to say that he || you, whatever might have been in your mind, as’ 
4 to substance. _ had some appointment in the Supreme Court. || was there? at | 
of The CHIEF JUSTICE. The Chigf Justice | Was that so? — ; Answer. What do you mean by “ none com- the 
: will submit the question to the Senate. | Answer. I will not be sure that it was. municated ?°’ 
Y ; Mr. GRIMES. I ask for the yeas andnays. || Question. Did you not state yesterday that Question. No other movements were com- me 
The yeas and nays were ordered. he had an appointment in the Supreme Court? || municated to you, whatever may have been in 
} The CHIEFJUSTICE. TheSecretary will || | Answer. Perhaps I inferred that it wasthere ; |! your mind, that evening ? to 
x read the question. | I cannot say that he said itwas atthe Supreme ||| Answer. I heard of movements that even: ele 
x The Chief Clerk again read the question. Court, or where it was. ing, or heard of appearances. I heard that cle 
i. The CHIEF JUSTICE. Senators, you who Question. Did you not so testify yesterday? || the War Department Was lighted up, which ha 
f are of opinion that this question is admissible, Answer, Perhaps I did. was an unusual matter. : | 
will, as your names are called, answer yea; Question. How was the fact? Question. You heard that the War Depart: be 
those of the contrary opinion, nay. Answer. He had an engagement. _ || Ment was li hted wo D 
Mr. FERRY. | was requested by the Sen- Question. How was the fact as to your testi- Answer. idid. 1 donot know that! alluded i 
ator from Missouri |Mr. Drake] to state that || mony yesterday—not what perhaps you did, | to that to President Johnson ; but that was - 
Bs 2 he was called away by sickness in his family. || but how do you remember you testified on that || one of the circumstances that [ heard of the a 
a The question being taken by yeas and nays, || point yesterday? , | evening before. il 
( ihr cance 18, nays 26; as follows: || Answer. I presume I testified that he was to Question. Then the movement was the ca of 
ES YKAS~Messrs, Anthony, Bayard, Buckalew, Da- || come here at twelve o’clock to the Supreme || of the officers of one regiment to meet Gen- wl 
FS td Digan, Seaman, aeneee., Fowler err ros because that _ o inference. I sup- || eral we How many officers did you heat 
th ome ~ es : . . . sed it was so. e had an en ment at || were called? 
TEE we a7 gr ee aed | tesles o'clock, and wanted to get Souyue soon Answer. I did not hear the number of offi 
i; ,_ NAYS—Messrs. Cattell, Hhandine, Cole, Conkling. |! as he could; and it was in connection with the cers. I heard that General Emory’s son and - 
Fi x Pee ee eee e ee en er dat Maine Mor. || Romination of Mr. Ewing, which went up at || his orderlies, one or two, bad called ata party, 
nie e rillof Vermont, Patterson of New Hampshire, Pom- || the same time. uesting that any officers belonging to the 
: croy. Ramsey, Sherman, Stewart, Thayer, Tipton, Question. Have you not heard since yester- fifth regiment, and, I believe, to his own, should . 
bie i) ae oe Wiley iene. y,iloon, one Taleo Drake, || 4@y that the court did not sit on Saturdays? repair forthwith to headquarters; which was ' 
3 ilenderson, Morton, Norton, Nye, Sprague, Sumner, Answer. No, sir. thought to be a very unusual movement. hts D 
nies and Wade—10. Question. Have you heard anything on that Question. I did not ask for your thoug 
Bi 4 : So the Senate decided the question to be in- || subject? | about it ? a 
[=e admissible. Answer. No, sir. || Answer. Well, I thought it was. - 
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Question. Those officers were asked to come 
to headquarters, That was all you stated to 
the President of movements of troops? 

Answer. I will not say that that was all. 

Question. Is it all that you remember you 

a. 

a conti I will not be sure whether I[ stated 
to him the fact of the lighting up of the War 
Department that night, for that was the first | 
of the intrenchment there, or whether | alluded 
to the fact that there was a company, or part 
ofa company, reported to me as being seen 
in the——— 

i Question. Excuse me; I am only asking 
what you stated, not what you think you did | 
not state. | 


THE CONGRESSIONAL GLOBE. 


| that is a blank form of Navy agent's commis- 


Answer. I say I do not know that I stated || 


that. 
Question. And I am asking for what you | 


stated ? 


to the President thatthe War Department was || 


lighted up that night. 

Question. I do not ask you for what you do 
not know you stated, but what you know you | 
did state ? 

Mr. EVARTS. Your question was, whether | 
that was all he stated, and he says he cannot 
say whether it was all or not. 

Mr. Manager BUTLER. I am asking if it | 
was all he stated, and | am asking not for what | 
he did not state, but for what he did. | 

Mr. EVARTS. He says he cannot say but | 
that he did. | 

The Wirvess. I stated to him in relation | 
to General Emory and what I heard in regard | 
to him. 
in my mind I cannot say now. 

Mr. Manager BUTLER. 
isexactly what | want; but I did not want to 


get at what the facts were. The 22d was to be | 
kept as 4 holiday ? } 


Answer. It is a half holiday, I believe. The 
War Department closed that office ; but I sup- 
pose that is in violation of law. 
ihat the Departments shall be kept open, each 


of them every day of the year, save Sundays | 
and the Fourth of July and the 25th of Decem- | 





ber. The War Department has sometimes 


Mr. Manager BUTLER. Excuse me; I did | 


not ask you for your legal opinion. 


The Witness. I am not giving a legal opin- | 


ion. I am stating facts. 
Mr. Manager BUTLER. You say it is in vio- 


lation of law. I suppose that isa legal opinion? || 


The Wiryess. You can read the law and 
see what it is. 


Question. I am only asking you whether, in | 


fact, it is kept as a holiday? 
Answer. We did not keep it as a holiday, 
as we keep the Fourth of July. Theclerks were 


at the Department and were required to clear | 


their desks before they left. 


Question. How was it in the War Depart: | 


ment? 

Answer. I understood—if you will allow me 
to state that—that the War Department was 
closed on that day. I have understood it was 
closed on other days; but the Navy Department 
had not been closed in that way. 


Question. I do not want any comparison | 


between the Navy and War Departments. I 


only ask the fact if it was closed on that day. || 
Did you inquire whether the officers were || 
called together to notify them that the next | 


day was to be a holiday or not? 
Answer. I made no inquiries on the subject 


of others, but communicated to the President || 


what I had learned. 


Eveéar T. Weties sworn and examined. 

By Mr. Evarrs: 

Question. You are the son of Mr. Secretary 
Welles? 

Answer. Yes, sir. 

Question. Are you employed in the Navy 

epartment ? 

Answer. Yes, sir; Iam chief clerk‘of the 
Department. 

Question, (presenting a paper to the wit- 
ness.) Please look at this paper and say if 


Whether I alluded to the other facts 


Very well; that 


The law is | 


sions as used in the Department ? 

Answer. It is the blank form that was used. 

Question. Before the civil tenure bill ? 

Answer. Yes, sir. 

Mr. EVARTS. We propose to offer it in 
evidence. 

{The document was handed to Mr. Manager 
Borer. } 

Mr. Manager BUTLER. 
jection to that. 

Mr. EVARTS. 


We have no ob- 
Do you want it read ? 
No. 


The document thus put in evidence is as 


follows: 


President of the United States of America : 

To all who shall ace these presents, greeting : 

Know ye, that reposing special trust and confi- 
dence in the patriotism, fidelity, and abilities of 
, Ido, by and with the advice and con- 
sent of the Senate of the United States, appoint him 











| Navy agent for the ; 
Answer. I say I do not know that I stated || , 


He is therefore carefully and diligently to dis- 
charge the duties of Navy agent, by doing and _per- 
forming all manner of things thereunto appertaining; 
and he is to observe and follow the orders and diree- 


| tyons which he may from time to time receive from 


| gave the same that he got; 


| what occurred. 





| branches of the service—lI do not recall what | 





the President of the United States and Seeretary of 
the Navy. 
This commission to continue in force during the 
term of four years from the \, 
Given under my hand at Washington, this — day 





of ——,, in the year of our Lord one thousand 
[u.s.] eight hundred and —-, and in the —— year | 


of the independence of the United States. 
By the President: B 
7 Secretary of the Navy. 
Registered. 

By Mr. Evarts: 

Question. Do you remember, on Friday, the 
21st of February, that your attention was drawn 
to some movement, or supposed movement, con- 
nected with military organization here? 

Answer. I do. 

Question. At what hour of the day was that? 


Answer. I should suppose it was about five 


o'clock. 
Question. What was it, and how was it 
brought to your attention? 


Answer. { was attending a small reception, | 
| and the lady of the house informed me—— 


Mr. Manager BUTLER. Excuse me. You 
need not state what the lady of the house said. 
Mr. EVARTS. It does not prove the truth 
of the lady’s statement, but only what it was. 
Mr. Manager BUTLER. I beg your par- 
don; but as nothing but the truth is to be in 
evidence we do not want the lady’s statement. 
Mr. EVARTS. It came to his notice and 
he acted upon it. That is the truth to be 
roved. 


Mr. Manager BUTLER. In answer to that, 


the truth is that this is not the proper way to | 


prove the truth of a case of impeachment, by 
putting in what the lady said to this man. No 
matter how he got the information; let him 
give the information he gave to his father. 

Mr. EVARTS. Verywell. [Tothe witness. ] 
What information did you get, whether it was 
from a lady or not, I do not care? 

Mr. Manager BUTLER. No, sir; the ques- 


tion should be, what information did he give | 


to his father? 
Mr. EVARTS. 


make it up. 


minutes. 

information concerning it ? 
Mr. Manager BUTL 

think it had better come in ; I will not object. 
Mr. EVARTS. It is utterly immaterial. 
Mr. Manager BUTLER. I think it is. 


The Witness. General Emory had sent his || 


orderlies there that afternoon requesting cer- 
tain officers named to me to report to head- 


there with the request that any officers of two 


two branches ; cavalry and infantry or cavalry 
and artillery—should report at headquarters 
immediately. 


hear the witness. . We did not heur the answer 
to the last question. 


I want to pas that he 

that he did not 
I certainly am permitted to prove | 
It will all be over in three 
[To the witness.] Did you gain any || 


ER. On the whole, I 
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Pee - _ = z 
Does the Senator desire it 


Mr. EVARTS. 
to be repeated ? 

Mr. CONNESS. Yes, sir. 

Mr. EVA RTS, (to the witness. ) 
as to repeat it. 

Answer. ‘That General Emory had sent cer- 
tain orderlies requestiag officers, who were 
named, to report at headquarters without de- 
lay, and had also sent his son, requesting that 
any officers of two branches of the service, cav- 
alry and’ infantry, or cavalry and artillery, 
should report at headquarters immediately. 

Question. After this, did you communicate 
this to your father? 

Answer. I did, sir. 

Question. At what time? : 

Answer. I should suppose it was about seven 
| o'clock. 

Question. The same evening? 

Answer. The same evening, between seven 
| and eight o’clock. 

| Question. Were you sent on any message to 
|| the President concerning this? 


Be so good 


Answer. | was. 
Question. By your father? 
Answer. I was sent by him over to the Pres- 
ident’s. 
Question. Did you go? 
Answer. I did. 
Question. At what hourin the evening? 
Answer. Between eight and nine o'clock ; 
|| shortly after | went home. 
|| Question. Was it on an occasion of any en- 
|, gagement of the President ? 
| Answer. The President was engaged at din- 
|| ner. 
|| Question. Was it a diplomatic dinner? 
|| Answer. It was a State dinner. I do not 
remember precisely the character of it. 
Question. Did you see him ? 
Answer. | did not see him on that account. 
Question. And you reported to your father? 
| Answer. I reported to him that I did not see 
him ; that there was nobody at the President's 
| Mansion to communicate with. 
Question. Was anything further done that 
| night that you know of on the subject? 
Answer. Nothing further that I know of. 
No cross-examination. 


Mr. EVARTS. Mr. Chief Justice and Sen- 
ators, we have in attendance, to give their evi- 
dence, the Secretary of State, the Secretary 
of the Treasury, the Secretary of the Interior, 
and the Postmaster General, and we offer them 
as witnesses to the same points that we have 
inquired of from Mr. Welles, and that have 
been covered by the rulings of the court. If 
objection is made to their examination, of 
course it must be considered as covered by the 
rulings already made. 

Mr. WILLIAMS. I did not fully under- 
stand the last witness, and I should like to 
| have him recalled for a moment. 








Mr. WILLIAMS. If allowable, I should 
like to inquire of the witness whether what he 
communicated to his father was told to him by 
this lady, or whether it was communicated to 
him by the officers? 

Answer. It was told to me by this lady. 

Mr. EVARTS. We tender the witnesses I 
| have named for examination upon the points 

that Mr. Secretary Welles has been interro- 
gated concerning, and that the rulings of the 
| Senate have covered. If the objection is made, 
| it must be considered as covered by that ruling. 
Mr. Manager BUTLER. We object. We 
| have not objected that Mr. Welles was not a 


Epvear T. WELLEs recalled. 
| 


| quarters immediately, and that after that Gen- | 
eral Emory’s son, Dr. Tom. Emory, had come | 





| 
| 


| credible witness, but only that the testimony 


to be given was not proper. 
Mr. EVARTS. 1! understand that. 
Avexanper W. Raxpa.t sworn and exam- 
ined. 
By Mr. Evarts: 
Question. Mr. Randall, you are Postmaster 


\, General? 


Mr. CONNESS. Mr. President, we cannot | 


Answer. I am, sir. 
Question. From what time have yeu held 


|| that office? 
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Answer. I was appointed in Jaly, 1866; I 
have held it from that time. . 
Question. Before that time had you been in 











uence. 


Mr. EVARTS. Whose care do you refer to ? 








The CHIEF JUSTICE. The counsel wil 
please reduce their offer to writing. 


Mr. SHERMAN. I think we 


ve a right 


: the Department; and if so, in what capacity ? Mr. Manager BUTLER. The man who || to ask for the reading of the letters to know as 
F | Answer. I had been from the fall of 1862. || did it. what we are called upon to vote. agent 
; I was lirst Assistant Postmaster General. Mr. EVARTS. Who is that? The CHIEF JUSTICE. The Senate yp. oflice 
Question. Since the passage of the civil- Mr. Manager BUTLER. Idonotknow. This || doubtedly have a right to order the letters t, er 
tenure act, have cases arisen in the postal ser- || Mr. Blodgett is now attempted to be affected in e read. eens 
vice in which officers came in question for their || his absence, and I feel alittle bound to take care Mr. SHERMAN. We are called upon to gett, 
conduct and duty in the service? | of him, because, being called asa witness here, || decide a question of evidence, and I should Anat 
Answer. They have. '| he must be dealt justly with. The papers they || like to know what is offered from the papers the d 
Question. Do you remember the case of Fos- || now offer refer to the evidence of Mr. Blod- || themselves. regul 
ter Blodgett? gett’s misconduct, and the evidence is not pro- The CHIEF JUSTICE. The usual mode a 
; Anawer. I do. | duced here, not even a recital of it; and there- || of proposing to prove is by stating the nature Presi 
Question. What was he? '| fore I say it is unjust to put in Mr. Randall’s || of the proof proposed to be offered, and then, in the 
; Answer. He was postmaster at Augusta, in || recital of a fact that happened when he has in || upon an objection, the Senate decides whether whe 
; Georgia, || his Department the fact itself, and which has || proof ‘of that description can be introduced, Ve 
' Question. Wa there any suspension of Mr. || been, by somebody to me unknown, carefully || It is not usual to read the proof itself. Un. 
; Blodgett in his office or in its duties? kept away from here. doubtedly it is competent for the Senate to Gor 
Mr. Manager BUTLER. That suspension Mr. EVARTS. Mr. Chief Justice and Sen- || order it to be read. 
te must have been evidenced by some writing. ators, the honorable Managers chose, for some Mr. SHERMAN. If the counsel will state 
; Mr. EVARTS. I have asked the question || reason and ground best known to themselves, || the matter so that we can act upon it without 
As) whether there was one, to offer in evidence as a part of this incrim- || taking time in reading the papers, I have no Thi 
; Mr. Manager BUTLER. If it was in writ- || ination an act of the President of the United || objection. true 
ing I desire it to be produced. States in the removal of Foster Blodgett. I The offer to prove of the counsel for the ” 
4 Mr. EVARTS. I expect to produce it. propose to show what that act was. respondent was reduced to writing and sent to {L. 8 
y The Witness. There was. Mr. Manager BUTLER. I do not object, if || the desk. 
Le Question. By whom was it made? ou will show what that act was, and not keep The CHIEF JUSTICE. The Secretary will 
4 Answer. It was made by me. ack the paper which is the inculpation of Mr. || read the offer to prove made by the counsel for 
uy Question. As Postmaster General? Blodgett. the President. 
a Answer. As Postmaster General. Mr. EVARTS. I am not ineulpating Mr. The Secretary read as follows: 
3] Question. Had the President anything to do || Blodgett. I am proving what the act of the We offer in evidence the official action of the Post 
i with it? Executive Officer of the United States was that Ofiee Department in the semoval of gir. Blodgctt, F 
Answer. Nothing at all, you have sought to put in evidence by oral || hony a a evenenes Ayn Sy yon 
Question. Did he know of it? testimony. Mr. M BUTLER. Wewill bi ern ¢ 
Answer. Not when it was done, nor be- Mr. Manager BUTLER. You have put in || ¢ Oe thi k ’ pat ae ject . a 
; fore it. nian the ae that Mr. Blodgett was rentoved upon Sane enim ink we can get in the indict. ie 3 
(Question, (handing some papers to the wit- || a complaint in writing of misconduct, and you ’ 71. : Ai a it Geor 
ness. ) A vape sae at these crea and say if — ) —— —— Paps eese in ew c ene CBIEE JUSTICE. The objection is aa 
they are the official papers of that act? r. EVARTS. And you said that if the TTT on 
Answer. Yes, sir; they are certified to be || act was in writing it must be proved by the Mr. BV ARAS. R ask the Clerk to read the a 
by me as Postmaster General. letters, and I agreed to it, and now produce || P# Le CHIEF JUSTICE The Clerk will Geor 
Question, Did you receive a complaint || them. th a" ffered by th ’ . 1 ork will reed be 
against Mr. Blodgett ? Mr. Manager BUTLER. You do not pro- The Chi ¢ Clerk y d orate Baia prop 
: Answer. There was one; yes, sir. duce the complaint. ©.miel Wierk read the papers, as follows: = 
i Question. And was it upon that complaint Mr. EVARTS. Well, we will not wrangle A. ve 
that your “ was taken ? about it. - offer the official a the Depart- Post nyse mere nomi, 
. Answer. It was. ment in the removal of Mr. Blodgett. : ; site gee 
‘ Question. In what form did the complaint Mr. Manager BUTLER. And I object that of eens Bom oe, cae mplified copy of naka Fost 
come to you, and of what fact? it is not fair play unless you bring in the com- meter Blodgett, postmaster os Aagaste, Goorris, 
; ‘LE > . i j 1 1 e Uni States ais- 
; ar Manager BUTLER. Let the complaint ape Se aes oal inet be Dee neue ine iot eae ted States dir 
itself state. Mr. IV 5. e learned Manager treats || perjury: it is Ordered that said Foster Blodgett be Th 
Mr. EVARTS, I have asked in what form || this as if it were a question of impeaching Mr. suspended from the office. of postmnanter at Auguste, true 
it came, Blodgett. I am giving in evidence the act of eorgia, aforesaid; and that George W. ors be 0 
: Mr. Manager BUTLER. Thecomplaint will || the executive department which you brought so eper rie See eed dbdbene stiie 
j speak for itself. This form is in writing. in testimony. duties until further action shall be had by the Presi- (L. 8 
( Mr. EVARTS. I do not know that. Mr. Manager BUTLER. We proved the || dent and Senate of the United States, ANDALL, 


Mr. Manager BUTLER, Then I object to || act ourselves. 


We proved that they removed 
: the information of others. Blodgett. Now, then, there is no occasion to 


Postmaster General. 


| 
4 I : “an ; ‘ C 
; Mr. EVARTS. I have asked in what form rove that over again, if they are going to sto Post Orricr DrrantTMent, 
rn the complaint came to him, Is that objected there oe hen ~ ; J poy tai val od Aree ae Aor i, ron Gc 
to r. EVA . You made it inculpation, Ls a ee Tetart- 
Mr. Manager BUTLER. No, sir; that is |} and we want to prove what the act etal a y OF am Origine! ppiey on Bie XA Sais Depart ih 
ui not objected to ; whether it was in writing or Mr. Manager BUTLER. Then produce the In witness whereof I have hereunto set my hand 
verbal. whole thing on which it was grounded. and caused the.senl of the fest Ciice S80, th 
{ The Witness, It came in writing and ver- Mr. JOHNSON. What is the paper? [8] in the city of Washington, District of Colum- “4 
i bally, both. Mr. GRIMES. I call for the reading of the bia, the day and year first above written. 0 
— Mr, Manager BUTLER. We shall have the || paper. ALEX. \ W. BANDALL. | % 
: writing, | suppose. Mir. EVARTS. If you want the indictment wan ' Q 
Mr. EVARTS. Yes, sir. —~ the witness.] |! produced it may certainly be produced; but B. 1 
And on the complaint, verbally and in writing, || the fact that it is not here is no legal objection || Puy post Orrice DEPARTMENT: frm 
this action was taken ? to these papers. To whom it may concern: Q 
Answer, Yes, sir. Mr. JOHNSON. What is the paper pro- Know ye, that Foster Blodgett having been sus- é 
Mr. EVARTS. I propose to putin evidence || duced? ended from the office of postmaster at Augusta, “ 
| these papers. The CHIEF JUSTICE. The counsel for || ¥possia. under bill of indictment for Porat agent 0 ( 
Sy Mr, Manager BUTLER. Let me see them || the President will state what they propose to || this Department to take charge of the post office and 1 
: § first. . prove in writing. polite propery theres and to discharge all the ig 
E After an examination of the papers, Mr. EVARTS. Tofferin evidence the order || “fh. OCF Moma and the seal of said Department vad 
ri Mr. Mavager BUTLER. Have you a copy || and letters handed to the Clerk, and desire at Washington this 3d day of Jannary, A. D. the 
RE of the indictment referred to in these papers? || that they may be read. (h. 8.) 1968, ALEX. W. RANDALL De 
aan Mr. EVARTS. _ It is not here. The CHIEF JUSTICE. It will be neces- ee ( 
Di a Mr. CURTIS, Governor Randall hasit here. |} sary to state what the order and letters are; D aia law 
ie: . Mr. EVARTS, (to the witness.) Have you || otherwise the court will be unable to judge of We ee re er arty 1868 Can 
; t it here ? their admissibility. This is to certify that the foregoing, marked B, is be { 
Pins The Wiryess. I do not think a copy of the Mr. EVARTS. Thetestimony of Governor || a true copy of an original commission on record '0 4 
Be indictment is here. Randall has described them as the official ac- i Dayar Pe eT have hereunto set.my hand my 
aie _ Mr, Manager BUTLER. That is all there || tion of the Department. I offer in evidence nD Wind caused the geal of the Post Office De- G 
if is ba eee . the official = of 4 Post reo a el On out te be ated, pethe Genera ror or 
i) a Mr. EV: S. Very well. ment in accomplishing the removal of Foster || |". 5- ce In the eee writ’ th 
‘ Mr, Monager BUTLER. We objectto these || Blodgett, which removal was put in evidence Lolambin. ape day, nd a AN DALL. “4 
. by the Managers. Postmaster General. 
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aren ares ace tnacncaaTaA 
C. 
Post Orrick DEPARTMENT, 
APPOINTMENT Orvice, January 3, 1868, 
Sra: Inclosed, please find blank oath and bond 
to be executed by yourself and sureties as special 
agent of this Department to take charge of the post 
fice at Augusta, Richmond county, Georgia. So 
oon as the same shall have been executed and placed 
in the mail-addressed to this Department, you will 
then exhibit the inclosed commission to Foster Blod- 
gett, or to the person in charge of the post oflice at 
\ugusta aforesaid, take possession of the public prop- 
erty thereat, and enter on the fall discharge of all 
the duries thereof, as required bythe postal laws and 
regulations. i 
You will continue to conduct the office in thesame 
manner as though you were postmaster until the 
President and Senate shall have taken further action 
inthe premises. | 2 
Your salary will be at the rate of $1,600 a year, with 
three dollars per diem for subsistence. 
Very respectfully, your obedient servant, 
ST. JOUN B. L. SKINNER, 
First Assistant Postmaster General. 
Georas W. SumMuErs, esq., Augusta, Georgia. 


Post Orrick DEPARTMENT, 
WASHINGTON, April 17, 1868. 
This is tocertify that the foregoing, marked C, is a 
true copy of a letter on record in this Department. 
In witness whereof I have hereunto set my hand 
and caused the seal of the Post Office Depart- 
fL. $s.) ment to be affixed at the General Post Office 
7 in the city of Washington, District of Colum- 
bia, theday and year first above written. 
ALEX. W. RANDALL, 
Postmaster General. 


D. 
Post Orrick DEPARTMENT, 
APPOINTMENT OFrFIcr, January 3, 1868. 

Sir: A copy of the bill of indictment found against 
you in the United States district court for the south- 
ern district of Georgia, for perjury, has been placed 
on filein this Department,and in consequence thereof 
the Postmaster General has made an order suspend- 
ing you from the office of postmaster at Augusta, 
Georgia, and designated George W. Summers as spe- 
cial agent of this Department, to take charge of the 
aforesaid post office and all the public property 
thereat. 

You are, therefore, required to deliver to said 
George W. Summers the mail key and all the public 
yroperty in your possession, upon the exhibition of 
fis commission and demand for the mail key and 
property aforesaid; take from him duplicate receipts 
for the same; retain one and forward the other to this 
Department. 

Very respectfully, yours, &c., 

ST. JOHN B. L. SKINNER, 
First Assistant Postmaster General. 
Foster BLopGETT, esq., Augusta, Georgia, 


Post Orrick DEPARTMENT, 
WASHINGTON, April 17, 1868. 


This is to certify that*the foregoing, marked D, is a 
true copy of a letter on record in this Department, 

In witness whereof I have hereunto set my hand 

and caused the seal of the Post Office Depart- 
3 ment to be affixed at the General Post Office, 
{L. 8.) in the city of Washington, District of Colum- 
bia, the day and the year first above men- 
tioned? ALEX. W. RANDALL, 
Postmaster General, 

Cross-examined by Mr. Manager Butter: 

Question. Is the post office in Augusta, 
Georgia, one that is within the appointment of 
the President under the law ? 

Answer. It is. 

Question. Was Mr. Blodgett appointed by 
the President? 

Answer. He was. 

. Question. When ? 

Answer. I cannot tell you that. 

Question. Some time ago ? 

Answer, Yes, sir ; some time ago ; and con- 
firmed by the Senate. 

Question. Under what law did you, as Post- 
master General, suspend him? 

Answer, Under the law of necessity. 

Question. Any other? 

Answer. Under the law authorizing me to 
put special agents in charge of offices where I 
was satisfied that injustice was being done by 
the postmaster, and under the practice of the 
Jepartment. 

Question. | am asking you now as to the 
law, We will come to the practice by and by. 
Cannot you tell us whereabouts that law will 
be found? 


Answer, No, sir; not without referring to 
my notes, 

Question. Well, sir, refer to your notes. 

course [ do not mean that unwritten law— | 
the law of necessity? 

Answer. No. It was a question whether I 





pees 


—_ Ss 


| 
| 


would close up the office, or appoint a special 
agent. [Holding a letter in his hand. } Elen 
there, in a letter I wrote 

Question. I do not care about your letters. 
I am asking you to refer me to the law under 
which you did it, if you can? 

Answer. I can make no further reference 
than I did to that law, except my authority to 
appoint special agents. 

Question. What statute did you do this 
under? 

Answer. Appoint the special agent? 





Question. What statute did you do this act | 


t 
by? 
Answer. I do not justify myself under any 


| particular statute. 


Question. What general statute? 
Answer. No general statute. 


Question. Then under no statute whatever, || 


either particular or general, do you justify 
yoarself. Now, sir, do you mean to say that 
this took place on the 3d of January? 
Answer. The fore part of January. 
Question. The paper is dated the 3d. 
Answer. The fore part of January. 
Mr. JOHNSON. What is the date of the 


| paper, Mr. Manager? 








Mr. Manager BUTLER. 


They are all dated 
the 3d of January, 1868. 


[To the witness. ] 


inder? What statute do you justify yourself 


Now, sir, have you ever communicated this | 


case to the President? 
Answer. I did. 
Question. When? 


Answer. I do not recollect; some time after | 


it was done. 

Question. About how long? 

Answer. Perhaps a week. 

Question. More? 

Answer. I do not remember about that; a 
few days afterward. 

Question. Did you take any advice of the 
President, or consent, or order before you 
made this removal ? 

Answer. I did not. 

Question. Was the verbal complaint the 
same, or different from the written complaint 
against Foster Blodgett ? 

Answer. It was the same. 


attorney. ‘ 


Question. The statement that he had been | 


indicted ? 

Answer. Yes, sir. 

Question. And was there any other com- 
plaint ? 

Answer. And a copy of the indictment. 

Question. Was there any other complaint 
than that? 


Answer. I do not remember now whether | 


there was any other or not. 

Question. Who made the complaint to you? 

Answer. The district attorney of that dis- 
trict stated to me the fact that an indictment 
had been found against him. 

Question. Did he state it to you in person? 

Answer. Yes, sir. 

Question. Did you ask him to forward youa 
copy? 

Answer. No, sir. 

Question. Did he do so? 

Answer. He did, or somebody did. 

Question. Somebody did. Do you know who? 

Answer. I cannot tell, unless he did. 

Question. Did you prepare these papers 
here? 

Answer. I ordered them to be prepared. 

Question. You ordered all the papers to be 
prepared? 

Answer. I did. 

Question. Why is not a copy of the indict- 
ment here, then? 

Answer. It was not inquired for, and I did 
not think of it. 

Question. If it was not inguired’ for, who 
made the inquiry for the papers? 

Answer. One of the attorneys asked me 
about the case. 

Question. One of the counsel asked you 
— the case, the papers I am talking about 
now | 


Tt was the state- | 
ment that he had been indicted by the district | 


| 
i} 
| 
1} 
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think anything about it. 


| it. 
| directed it to be sent. 
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senanen He ones me what was the condi- 


tion of the case, what the testimony of Mr. 

Blodgett meant, and I told him, and told him 
' I could furnish all the orders that were made 
in the case; and I did so, 


Question. Then you volunteered to furnish 


him the orders? 


Answer. I did? 
Question. Why did you not furnish usa copy 


I did not 
I would have fur- 
nished it to you if you had asked me for it. 
You did not ask me for any copies. 

Question. Now, sir, had you any other com- 
plaint against Foster Blodgett except the fact 


of the indictment? 


Answer. I cannot tell about that. 


that he was indicted ? 


Answer. I do not remember any now. 
Question. Have you any inclination of your 
mind; anything in your mind, in any way, of 


anything else brought against him? 


Answer. I eannot tell you now. | do not 
remember anything else. There may be some- 
thing in the papers. 

Question. Have you any remembrance of 
acting upon any other, which you have forgot- 
ten? 

Answer. I do hot remember anything now. 
The papers are quite voluminous, and there 
may be something else in them. I do not re- 
member now. 

Question. Did you act upon any other than 
this? 

Answer. Not that I remember. 

Question. Now, sir, was not that an imdict- 
ment brought by the grand jury of that county 
against him for taking the test-oath ? 

Answer. Yes, sir. 

Question. Was it for anything else except 
that he was supposed to have sworn falsely 
when he swore the test-oath? 

Answer. Not that I remember. 

Question. It was taking the testzpath as an 
officer of the United States that he had not 
been in the rebellion? 

Answer. Yes. 

Question. And you removed him for that? 

Answer. No, sir; I did not remove him. 

Question. You suspended him for that? 

Answer. Yes. 

Question. Did you give him any notice of 
the suspension? 

Answer. I did. 

Question. That you were going to do it? 

Answer. No, sir; not that I was going to do 
I sent him the notice you see there, or 


Question. 
him? 

Answer. I directed notice to be sent to him 
that he was suspended, a copy of which is in 


You sent.a notice suspending 


| the papers. 


Question. That was the order of suspension? 

Answer. Yes, sir. é 

Question. You did not give him any means 
of defending himself, or showing what had 
happened to him, or how it came on? 

Answer. No, sir. : 

Question. But you suspended him at once? 

Answer. I did. 

Question. Is there any complaint on your 
books that he had not properly administered 
this office? 

Answer. I do not remember any. 

Question. Certainly none upon which you 

ved? 

Answer. Not that I remember. 

Question. And a competent officer, acting 
properly, because somebody found an indict- 
ment against him for taking the test-oath, 
swearing he was a Union man, you suspended, 
without any hearing or trial at all? 

Answer, I do not swear to any such state- 
ment as that. Part of it is imeorrect. If you 
will ask me to state what there is about this 
case, I shall be glad to do it. 

Question. I will ask this question, and you 
will answer it—— 
The Wrrngss. 
will answer them, 

Question. I will put this question: Did you 


Ask your questions and I 








SUPPLEMENT TO 


ee eens cee err ee ; : : 
not suspend this officer, without investigation | has no doubt that the question may be pro ; Th 





| thing being put on the files without my seeing 
or trial, upon the simple fact of an indictment || it; and I shall want the witness after that. erly put to the witness. Whether it shalj }y. Mary 
being found against him for having taken the | Mr. EVARTS. If it is objected to as evi- || answered is a question for the Senate to jud . court 
test-oath to qualify him for that office, against | dence, perhaps it is not worth while to pro- Mr. Manager BUTLER. TI should lie, at ele 
whom no other complaint stood in your office? || duce it. ‘The only object of having it here is || before that question is put, to have the ques. Th 
Answer. I do not remember any other com- || as evidence. tion which was decided by the Senate to-day ate, § 
plaint now, as I have stated before. || Mr. Manager BUTLER. [ cannot tell || the third question I think it is, read from the adjou 


Question. And therefore if you answer upon || whether I shall object to it or not until I see it. minutes. It was an offer covering exactly the 
what you know, you will have to answer yes; || Mr. EVARTS. ‘That will be a private mat- || same ground. 
you did suspend him? ter, then, between you and Governor Randall. The CHIEF JUSTICE. The offer wil] be ; 

Answer. Yes, 1 did suspend him; andif he || Mr. Manager BUTLER. We shall want the || read. Th 
had been convicted I should have asked to | Postmaster General with it. I shall want to Mr. SHERMAN. If the Senate will allow chair 




















have him removed. | ask him some more questions after I get it. me, I can tell in a word the difference between An 
i Question. This case has been pending since || Mr. EVARTS. You can do so. the two. by th 
; the 3d of January? || The Witness. There is another similar Mr. CONNESS and others. I object, = 
; Answer. Yes, sir. || case in which I suspended a man last week. Mr. CONKLING. Let us hear that offer me 
: Question. Has it ever been communicated || Mr. Manager BUTLER. Nevermind about || read. coun 
' by the President to the Senate? the other case. I do not care about what you The CHIEF JUSTICE. The Secretary wi} ws 
; Answer. Not that I know of. have done since. read the offer to prove, the reading of which them 
: Question. Did he direct you so to do? The Wirxess. I thought you might want || is requested by Mr. Manager Butter. Th 
Ba 3 Answer. No, sir. that. The Secretary read as follows: tS 
‘ a or you suspend him under the | Reéxamined by Mr. Evarts: 7 ve ofies to prove that at the meetings of the Cab- Pe 
, he sac ; ; : ‘ ° ‘ se » ile 
: ae, No ii | Question. I understand your judgment as || (Oo urecof-eivil-ofliee Sill wee behets a ‘pile the and | 
Se eee . : Postmaster General was that this suspension |} for approval, the advice of the Cabinet in regard te seats 
‘ Question. You took no notice of that? : should be made. the same was asked by the President, and given by Th 
4 Answer. Yes, sir; I took notice of it. That || 4newer. Yes, sir. os ns a yor ves the question whether read 
i was the difficulty in the case, if you will allow Question. It occurred not during a recess of aetna Gham aReunaan from Mr. Eee Th 
4 me. ' ; ‘ ; the Senate ? within the restrictions upon the President’s power nal ¢ 
Question. You took no notice of it to act Answer. No, sir; it was during the session of removal from office created by said act, was con- he t 
under it? of the inet té , , ae and Sos reas that the Secre- i 1 
a I could not act — it. . Question i Vhds ti Wak mat euiles the civil- ouch resttietions a ’ Mf 
uestion. How many hundreds of men have || ,,, ae a ; “7 
you appointed who could not take the test- ee is as I endecetaiad tt Mr. ees T ask that the question << 
ae te see pe CL pai were by the Senator from Ohio shall ua 
Answer. Ido not know of any—none that! || ion under the civil-tenure act a ee : * 0 
hao af, Tg nag oy pet ag hides The Secretary read the question, as follows: . oe 
Question. Do you not know that there are the aati 5 ’ , State if, after the 2d of March, 1867, the date of the oe 
; Ss. passage of the tenure-of-office act, the question put 
ion eee to office who have not taken Mr. EVARTS. It was not in the recess, whether the Bogretaries appointed by President Lin- M 
e test-oath al . > > coln were included within the provisions of thatae 
The Witness. As postmasters? ore trGear cheat” pote ri opeks $e oad came before the Cabinet for discussion and ite tk yoy 
Mr. Manager BUTLER. Yes, sir. perjury in taking which he was indicted, as you the Csbinet tothe President? sews Tl 
The Witness. No, sir; Ido not know of || were informed by the indictment, was in tak- Mr. FERRY. I call for the yeas and nays Man 
one—never one with my consent. ing the oath to this office that he held? that ti evid 
oe a ne pare or weg Answer. Yes, sir. o The saedeae were ordered ; and being M 
ena ioaeeaoneaanil om ane ont Mr. Manager BUTLER. I object to what taken, resulted—yeas 20, nays 26 ; ‘as follows: bic 
hg = hy: rs Satara ’ was done as to the indictment until that can be YEAS — Messrs, Anthony, Bayard, Buckalew, we | 
y ar ag preduced. Davis, Dixon, Doolittle, Fessenden, Fowler, Grimes, suby 
Question. Did you learn who were the prose- Mr. EVARTS. I said as you stated. Yon || Hendricks, Johnson, MeCreery, Patterson of Ton- to ¢: 
cutors under this indictment? asked him the question whether the indict- nessee, Ross, Saulsbury, Sherman, Trumbull, Van mya 
Answer. No, sir; I did not. ment was not for taking a false oath. 1 ask Wil tithe: Pemceem taaancl. Chandler, Cole are | 
Question. Did you inquire? him if that false oath was not in qualifying for || Conkling, Conness, Corbett, Cragin, Edmunds, Ferry, in re 
Answer. I did not. this office whith he held? Frelinghuysen, Harlan, H ward, Howe, Morgan, , 
Question. Whether they were rebels or Union The Wirxess. Yes, sir Now Hav ee Wont, See Based Thayer oral 
men? ae | Sed ieee & -m? || Tipton, Williams, Wilson, anc es—26, 
a ee Question. And in which you suspended him? || "RG: VoTiNG-Mesers: Drake. Henderson, Mor- a 
Question. Did you not ask whether it was a Mr EVARTS. That s ainalin * || ton, Norton, Nye, Sprague, Sumner, and Wade—8. an 
rrosecution by rebels down there against Mr. || Mr. Manager BUTLER. ‘That is all until || 5° "Be auestion was not admitted. the 
lodgett ? you Ste the tnditinest. Mr. EVARTS. Mr. Chief Justice and Sen- i 
Answer. No, sit; that was not my business. ||” fr SHERMAN. I desire to submit, if the || 9t0rs, the counsel for the President are now und 
I simply inquired as to the fact of his being || gonate think the question aAiatheite: thie ques- able to state that the evidence on his part is of tl 
indicted for perjury in taking the oath of office. || tion to this witness, or any other member of || 20W closed, as they understand their duty in ciate 
Mr. Manager BUTLER. Will you have the || the Cabinet that may be called. It may be the matter. The conduct of the proofs, how- T 
_kindness to furnish me with a copy of that |! contravened by the decision already made, and || °Y€" has been mainly intrusted to Mr. Stan- M 
indictment, daly certified ? I should like to have the question decided by bery, both on the part of the counsel and for orde 
The Witness. I will do so, certainly. the Senate. some particular reasons in reference to his upo 
Mr. Manager BUTLER. And of any other The CHIEF JUSTICE. The Secretary will || Previous knowledge concerning the conduct of ee 
complaint you can find against Foster Blodgett || pad the question proposed by the Senator the controversy and the matters to be given in it w 
before his trial commeaced ? Abeh Ohiot prop evidence which belonged to his official famil- an 
The Wiesaes. beth dea. The Soceutary neti it Miiiais iarity with them. Mr. Stanbery’s health, we trod 
Mr. CURTIS. We should prefer to have it State if, after the 2d of March, 1867, the date of || 2F¢,80rry to say, 1s still such as to have pre- ate 
furnished to the court, and it can be directed || the passage of the tenure-of-office act, the question || cluded anything like a serious conference with mys 
to be put into the case. I suppose tbat will || whether the Secretaries appointed by President Lin- || them since he was taken ill. We submit it, an 
answer the purpose. cole were inclaned rie the ——- of thas pet, therefore, to the Senate that, upon such con- Len, 
Mr. Manager BUTLER. I do not know || what opinion was given on this question by mem- || sideration, it is possible some other proof may an 
that until I see it. If you had wanted it very || bers of the Cabinet to the President. need to be offered. We do not at present ex: call 
much you could have had it. Mr. Manager BINGHAM. We desire to || pect that it will be so. ‘ ; mer 
Mr. CURTIS. It was a mere inadvertence. || object to that on the ground of its incompe- Mr. JOHNSON. Mr. Chief Justice, I ask onl 
The Wrrness. I presume they did not think || tency, and that we deem it directly within the || the Managers if they have any proof to offer ent 
of it, for I did not. ruling of the Senate twice or three times made || to-day? ae y 
= Mr. CURTIS. It was a mere inadvertence || this day. : Mr. Manager BUTLER. Not till the other con 
b that it was not produced, Mr. Manager BUTLER. The very same || side get through. for 
er Mr. Manager BUTLER. Perhaps. | question was voted upon. | Mr. JOHNSON. I move. then, that : 18 an 
ig Mr. CURTIS. I wish it now produced. Mr. Manager BINGLPAM. The very same || court adjourn until eleven o clock on Mon ay. a 
es To the ——e Will you furnish to the || question., : Mr. EVARTS. Mr. Chief Justice, we have y 
be secretary of the Senate a copy of that indict- | Mr. SHERMAN. I should like to have the || made this announcement. We suppose ont 
a ment? question taken by the Senate upon that by yeas || selves to be through. I have only stated tha ian 
hi The Wrrness. Yes, sir. and nays. | in the absence of Mr. Stanbery, it may be pos a 
; f . Mr. Manager BUTLER. Furnishing it to | Mr. HOWARD. I raise a question of order || sible that some further evidence may need e 
a the Secretary without my seeing it will not put | upon that question of the Senator, that it has || be offered, which we do not at all expect. am 
i. 1t into the case. If you desire it to be fur- | been onee decided by the Senate. Mr. Manager BUTLER. When you are Jes 
at nished to him, very well; but I object to any- The CHIEF JUSTICE. The Chief Justice |] entirely through we will commence. 
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The CHIEF JUSTIVE. The Senator from | 
Maryland moves that the Senate, sitting as a | 
court of impeachment, adjourn until Monday | 
at eleven o'clock. 

The motion was agreed to; and the Sen- 
ate, sitting for the trial of the impeachment, 


adjourned. 





Monpay, April 20, 1868, 

The Chief Justice ofthe United States took the 

air. 

a usual proclamation having been made 
by the Sergeant-at- Arms, 

“The Managers of the impeachment on the 
part of the House of Representatives and the 
counsel for the respondent, except Mr. Sten- 
bery, appeared and took the seats assigned to 
them respectively. . 

The members of the House of Representa- 
tives, as in Committee of the Whole, preceded 
by Mr. E. B. Wasnsurne, chairman of that 
committee, and anenPEntns by the Speaker 
and Clerk, appeared and were conducted to the 
seats provided for them, 

The CHIEF JUSTICE. The Secretary will 
read the Journal of Saturday’s proceedings. 

The Secretary proceeded to read the Jour- 
nal of the Senate sitting on Saturday last for | 
the trial of the impeachment; but before con- 
cluding was interrupted by 

Mr. STEWART. I move that the further 
reading of the Journal be dispensed with. 

The CHIEF JUSTICE. If there be no ob- 
jection it will beso ordered. The Chair hears 
no objection. It issoordered. Gentlemen of 
counsel for the President, do you propose to 
put in any furthet evidence? 

Mr. CURTIS. No, Mr. Chief Justice; we 
consider that we have closed the evidence on 
the part of the defense. 

The CHIEF JUSTICE. Do the honorable 
Managers propose to put in any rebutting 
evidence ? 

Mr. Manager BINGHAM. As we are ad- 
vised at present, Mr. President and Senators, 
we may desire, in Case One® or two witnesses 
subpoenaed early in this trial should appear, 
to call them. I will desire, however, to consult 
my associates, two of whom are absent and who 
are expected within afew minutes at the table, 
in regard to any further statement about it. 

The CHIEF JUSTICE. In case the hon- 
orable Managers desire to put in further evi- 
dence after the argument it will be necessary 
to obtain an order of the Senate; at least it 
would be proper to obtain such order before 
the argument proceeds. 

Mr. Manager BINGHAM. I wish to be 
understood as suggesting vo the presiding officer | 
of the Senate that I desire to consult my asso- 
ciates further about it. 

The Citi F JUSTICE. Certainly. 

Mr. Manager BINGHAM. So far as the 
order is concerned, I took it for granted that | 
upon the suggestion made at the time the evi- 
dence was closed on the part of the Managers 
it would be competent for us without further | 
order, if these witnesses should appear, to in- 
troduce them upon the stand, because the Sen- 
ate will recollect, although f have not referred 
myself to the Journal of proceedings since, it 
was stated by my associate Manager, Mr. But- 
LER, in the hearing of the Senate, that we con- 
sidered our case closed, reserving our right to 
call rebutting testimony or to offer some docu- 
mentary testimony that might have escaped our | 
hotice. Some such statement, | believe, was | 
entered upon the Journal. 

Mr. JOHNSON. I am not sure that I heard | 
correctly the honorable Manager. I rise merely | 
for the purpose of inquiring whether the Man- | 
agers desire to have the privilege of offering | 
evidence after the argument begins? | 

Mr. Manager BINGHAM. Not as at pres- | 
ent advised, although on that subject, as doubt- 
| 





less is known to honorable Senators, in pro- 
ceedings of this sort, (though I am not prepared 
‘o say that it has happened in this country; I 
jn not sure but it did, however, in the case of 
ustice Chase,) such orders have been made 


after the final argument has been opened. I 
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sider as applicable to any point that we have 


am not advised, however, that the Managers || made either in argument or in evidence; nor 


| have any desire of that sort. I wish it to be 


| understood simply by the Senate that there are 


} 


| one or two witnesses who were deemed im- | 


early subpoenaed to attend this trial, and neither 
of whom we have been able yet to see, although 
we are advised that they have been in the cap- 
ital for the last forty-eight hours, or twenty- 
four hours at least. 

Mr. YATES. I do not still understand—I 
could not hear the Manager—whether he pro- 
poses to introduce evidence after the examin- 
ation is closed and after the argument begins. 

Mr. Manager BINGHAM. As at present 
advised, we have no purpose of the sort. I 
only made the remark I did in response to the 
honorable gentleman from Maryland. I do 
not know what may occur in the progress of 


portant on the part of the Managers who were | 


this trial, and I do not wish to be concluded by | 


any statement I have made here touching the 
rights of the people under the usage and prac- 
tice in proceedings of this kind. 

Mr. JOHNSON. I do not think there is 
any such practice in the United States. 

After a pause, 

Mr. Manager BUTLER. I desire, Mr. Pres- 
ident, to offer the Journal of Congress of 
1774-75, of the First Congress, pages 121-22, 
which is a report of the committee appointed 
to draft a commission to the General, George 
Washington, who had just been theretofor 
appointed : 


“Saturpay, June 17, 
* J = * . * = . 
“The committee appointed to draft a commis- 
sion to the General reported the same, which, being 
read by paragraphs and debated, was agreed to as 
follows: 


775. 
© 


“*IN CONGRESS. 


** The delegates ofthe United Colonies of New Hamp- 
shire, Massachusetts Bay, Rhode Island, Connec- 
ticut, New York, New Jersey, Pennsylvania, the 
counties of New Castle, Kent, and Sussex on Delaware, 
Maryland, Virginia, North Carolina, and South Car- 
olina. 

**To GEoRGE WASHINGTON, esq. : 

** We, reposing special trust and confidence in your 
patriotism, valor, conduct, and fidelity, do, by these 
presents, constitute and appoint you to be General 
and Commander-in-Chief of the Army of the United 
Colonies, and of all the forces now raised or to be 
raised by them, and of all others who shall voluntarily 
offer their service and join the said Army for the de- 
fense of American liberty, and for repelling every 
hostile invasion thereof. And you are hereby vested 
with full power and authority to act as you shall 
think for the good and welfare of the service. 

** And we do hereby strictly charge and require all 
officers and soldiers under your command to be 
obedient to your orders and diligent in the exercise 
of their several duties. 

* And we do also enjoin and require you to becare- 
ful in executing the good trust reposed in you, by 
causing strict discipline and order to be observed in 


provided with all convenient necessaries. 


spect by the rules and discipline of wars, (as here- 
with given you,) and punctually to observe and follow 


such orders and directions, from time to time, as you | 


shall receive from this or a future Congress of these 
United Colonies or Committee of Congress. 
voked by this or a future Congress. 

* By order of the Congress.” 

The point to which I offer this is*hat this is 
the only form of commission ever prescribed 
by law in this country to a military officer, and 





| in drafting commissions undet the Constitu- || 


tion of the United States ‘‘ the pleasure of the 
President’’ was inserted instead of *‘ the pleas- 
ure of Congress.’’ 

The CHIEF JUSTICE. 
tion ? 

Mr. CURTIS and Mr. EVARTS. 
jection. 

Mr. Manager BUTLER. I now offer, Mr. 
President and Senators, a letter from the 


to appoint officers during the recess. 
letter was handed to the counsel for the re- 
spondent.] It is one of a series of letters 








the Army, and thatthe soldiers be duly exercised and | 


* And youare to regulate your conduct in every re- | 


“This commission to continue in foree until re- | 


Is there any objec: || 


No ob- | 


Treasury Department in answer to what has | 
been put in as the practice of the Government | 


[The | 


| do we regard it as an act of the Treasury De- 

| partment, but simply as an expression of au 
opinion of the then existing Secretary of the 

| Treasury. It is simply an immaterial piece 

| of evidence; it is not worth while to occupy 

| time in discussing it. 

| Mr. Manager BUTLER. 

| you object ? 

| Mr. EVARTS. 
say. 

Mr. Manager BUTLER. 

Mr. EVARTS. No. 
— to. 

Mr. Manager BUTLER, 
read the letter: 

TREASURY DEPARTMENT, Anguat 23, 1855. 

Str: Your letter of the 18th instant, recommending 
William Irving Crandall for the appointment of 
surveyor of the customs at Chattanooga, Tennessee, 
is received. The office not having been filled betore 
the adjournment of the Senate, it must necessarily 
remain vacant until its next session, when your rec- 
ommendation of Mr, Crandall will receive respectful 
consideration. 

1 have the honor to be, very respectfully, your obe- 
ent servant, JAMES GUTHRIE, 

Secretary of the Treasury. 
Hon. J. H. Surrn, Charleston, South Curolina. 

After a pause, 

Mr. Manager BUTLER. If the President 
will grant me a moment. Mr. Randall did not 
bring the papers which I called for to me uutil 
since we have come into the Senate, and I 
want to examine them to see what | will and 
what I will not offer. [After an examination 
of the papers.] Mr. Randall, you will take 
the stand. 


I only ask whether 
I have stated all I have to 


You do not. 
I have stated whut it 


Very weil. I will 


ALEXANDER W. RanpDA. examined. 

By Mr. Manager Butter: 

Question. Had you any copy of the indict- 
ment against Foster Blodgett on file in your 
office? 

Answer. What purported to be. 

Question. When was it made? 

Answer. That I cannot tell you; I suppose 
about the time the original copy was filed there. 

Question. Have you produced it here? 

Answer. No, sir. 

Question. What did you do with it? 

Answer. It is in the office. 

Question. Have you produced copies here? 

Answer. Yes, sir; there is a copy there 
before you. 

Question. A copy from where? 

Answer. From the Treasury Department. 


|| Question. Why did you not produce the copy 


| from your office, as I asked you? 

| Answer. Because that would not prove any- 
thing; 1 could not certify that it was a copy 

| without having the original. 

| Question. Have you a the original? 

| Answer. understand itishere. The reason 

| I did not produce it was I understood it was 

\| here. 

Question. Where? 

|| Answer. Before some committee. It was 

} sent up here with the case. ‘The letter of Mr. 
| McCulloch there explains that. 

|| Question. The letter of Mr. McCulloch ex- 
| plains about Mr. Hopkins’s case, which I dc not 

mean to put in; but I mean now to deal with 

|| Mr. Blodgett’s case? 

|| Answer. You will find the copy of two in- 

|| dictments fastened together in the original as 

|| they are there, and I understand they are here. 

|| That is the reason I did not bring that, for I 

|| could not, without the original, certify that it 

| was &@ copy. 

|| Question. And you got a copy from the 

| Treasury Department this morning? 





Answer. Yes, sir. 

Question. Which you prodace here, but do 
not from your own office? 

Answer. No, sir; I do not produce that be- 
|| eause I could not certify without having the 





which were not brought to your attention in |} original that it was a true copy; and, under- 


the schedules which you allowed to come in. 


|| standing the others were here in the Senate, I 


Only so much of the practice, as I charge, as || did not bring it. 


| would make on one side was pat in. 
The letter was returned to the Manager. } 
r. EVARTS. The letter we do not con- 


| Question. But you brought this copy? 
| ‘ Answer. 1 had forgotten how the case came 
| here. 
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Mr. Manager BUTLER, (to the counsel for i persons engaged in armed hostility to the United 


the respondent.) Gentlemen, I will detach 
these, or only put in one paper, just as you 
lease. 


Mr. Manager BUTLER. I do not care to 
go through detaching the copy in this one case. 

Mr. EVARTS. It is Mr. Blodgett’s indict- 
ment? 

Mr. Manager BUTLER. Yes, sir. I now 
offer simply the indictment in Blodgett’s case, 
which I will read, without detaching it from 
the other paper : 

Unitep States or AMERICA, 

Nouthern District of Georgia: 


District*court of the United States forthe southern 
district of Georgia, 
NoveMpBer Term, 1867, A. D. 
The grand jurors of the United States, chosen, se- 
lected, and sworn in, and for the sduthern district of 


Georgia, being good and lawful men of the said south- | 


ern district of Georgia, and being charged to inquire 
for the United States and for the body of the said 
district upon their oaths; 

Present: thai heretofore, that is to say, on the 27th 
day of July, in the year of our Lord 1866, one Foster 
Blodgett, of the city of Augusta and county of Rich- 


mond, in the State of Georgia, and in the southern | 


distriet of Georgia aforesaid, was appointed by the 
President of the United States to the office of deputy 
postmaster at Augusta aforesaid, the said office, that 
18 to say, the office of deputy postmaster, being an 
office of profit under the Government of the United 
States aforesaid, in the civil department of the pub- 
lic service, and that, after said appointment and be- 
fore entering upon the duties of the said office, and 
before he, the said Foster Blodgett, was entitled to 
any salary or other emoluments arising from the said 
offieo, to wit, the office of deputy postmaster afore- 
said, he, the said Foster Blodgett, was then and 
there required by law to take and subscribe the oath 
hereinafter set forth, the said oath being by law 
made material and necessary to be taken ood sub- 
scribed by him, the said Foster Blodgett, before 
entering upon the duties of the oflice aforesaid, to 
wit, the oflice of deputy postmaster at Augusta afore- 
srid, and, being 80 required by law, he, the said Fos- 
ter Blodgett, came in his own proper person before 
David 8. Roath, a judge of the court of ordinary for 
the county of Richmond, in the State of Georgia and 
within the district aforesaid, and within the jurisdic- 
tion of this court, on the 5th day of September, in 
the year of our Lord 1866, at Augusta aforesaid, 
within the county, State, and district aforesaid, and 
then and there was duly sworn and took his corporal 
oath before the said David 8. Roath, a judge of the 
court of ordinary for the county of Richmond, in the 
State of Georgia and district aforesaid, he, the said 
David 8. Roath, being then and there duly author- 
ized by law, and having then and there sufficient and 
competent power, to administer the said oath to the 
said Foster Blodgett in that behalf, and that there- 
upon the said Foster Blodgett, having so sworn as 
atoresaid, and not having the fear of God before his 
eyes, but having been moved and seduced by the in- 
stigation of the devil, then and there, to wit, on the 
day and year aforesaid and at the place last afore- 
said, before the said David 8. Roath, judge of the 
court of ordinary as aforesaid, (he, the said Roath, 
having then and there competent authority to ad- 
minister the said oath as aforesaid.) upon his oath 
aforesaid, sworn to before the said David 8S. Roath, 
on the 5th day of September, in the year of our Lord 
1866, falsely, willfully, and corruptly did swear to the 
purport and effect following, that is to say: 

“I, Foster Blodgett, (meaning the said Foster 
Blodgett,) being appointed depaty postmaster at 
Augusta, in the county of Richmond and State of 
Georgia, do swear that I will faithfully perform all 
the duties required of me and abstain from anything 
forbidden by the laws in relation to the establish- 
ment of the post office and post roads within the 
United States; and*that I will honestly and truly 
account for and pay over any moneys belonging to 
the said United States which may come into my 
possession or control, and I do furthersolemnly swear 
that I have never voluntarily borne arms against 
the United States since I have been a citizen thereof; 
that I have voluntarily given no aid, countenanee, 
counsel, or encouragement to pores engaged in 
armed hostility thereto; that I have neither sought 


nor accepted nor attempted to exercise thefunctions | 


of any office whatever, under any authority or pre- 
tended authority, in hostility to the United States; 
that I have not yielded a voluntary support to any 
pretended government, authority, power, or consti- 
tution within the United States hostile or inimical 
thereto; and I do further swear thatto the best of my 
knowledge and — I will support and defend 
the Conesiiution of the United States against all 
enemies, foreign or domestic; that I will bear true 


faith and allegiance to the same; that I take this | 
obligation freely, withoutany mental reservation er | 


purpose ofevasien; and that I will well and faith- 
ully discharge the duties of the office on which I 
am about to enter; so help me God.” 

W hereas in truth and in fact, the said Foster Blod- 
gett before the time of taking the said as afore- 
said, bad voluntarily borne arms against the United 
States aforesaid, he the said Foster Blodgett having 
been at that time, that is to say, at the timewhen he 
bore arms as aforesaid, a citizen of the United States 
aforesaid; and whereas in truth and in facet he the 
said Foster oe being a citizen as aforesaid, be- 
fore that time, that is to say, before the time of the 
taking of the oath, voluntarily had given aid to 
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States aforesaid, and had voluntarily as aforesaid 
given countenance, counsel, and encouragement to 
persons engaged in armed hostility to the United 


| Btates aforesaid: and whereas, in truth and faet, he 
Mr. EVARTS. Of course, we understand. | ted States as aforesaid had before that time, that is 
| to say before the time of the taking of the said oath 
| asaforesaid, accepted an oflice, to wit, the office of the 


the said Foster Blodgett being a citizen of the Uni- 


captaincy of an artillery company in the service of 
and under the authority of the so-called confederate 
States, the so-called confederate States being then 
and there an authority or a pretended suthority in 
hostility to the United States aforesaid; and whereas 
in truth and fact he, the said Foster Blodgett, being 
a citizen as aforesaid, had before that time, that is 
to say, before the time of the taking of the said oath, 
yielded a voluntary support to a pretended govern- 
ment of Georgia, the same being at that time, that 
is to say at the time he, said Foster Blodgett, yielded 
a voluntary support thereto, a pretended authority 
in power within the United States and hostilethereto, 
And so the jurors aforesaid, upon their oaths afore- 
said, do say that the said Foster Blodgett, by his oath 
aforesaid taken and subscribed on the day and year 
aforesaid, by David S. Roath, a judge of the court 
of ordinary as aforesaid, falsely willfully, and cor- 
rauptly, in manner and form aforesaid did, in the 
sowhern district of Georgia, and within the juris- 
diction of this court, commit willful and corrupt 
perjury, contrary to the forms of the statute in such 
case made and peeves and against the peace and 
nited States. a . 
HENRY §. FITCH, 
United States Attorney for Georgia. 


Indorsement. 
United States of America, Southern District of 


| Georgia, United States District Court, November 


Term, 1867. 
United States L 
UR. 
Foster Blodgett. J 
Witnesses: James A. Bennett, Ambrose R. Wright, 
Dr. M. J. Jones, John N. Wray, Avera D’Antiquae, 
George W. Vennurey, Allen Phillips, John L. Ellis. 


A true bill. 
HENRY BINGHAM, Foreman. 


SAVANNAH, November 26, 1867. 

Filed November 29, 1867. 

JAMES McPHERSON, Clerk. 

Mr. JOHNSON. Does it charge that he 
was a captain in the rebel service? 

Mr. Manager BUTLER. He was charged 
with being a captain in a volunteer company. 
[To the witness.] Now, Mr. Randall, upon 
notice which you have put in as given to Mr. 
Blodgett being sent to him, did he return an 
answer, and is this paper that answer or a copy 
of it? [Handing a paper to the witness. ] 

Answer. These are copies of the papers that 
are on file. I can only swear to them as copies 
of papers on file. I believe these are correct 
copies. 

Question. And that is a-copy of his answer? 
Will you look at it. 

Answer. Yes, sir. 
I think it is. 

Question. The notice left here on the 3d of 
January, we have learned by the paper which 
was put in on Saturday? 

Answer. I think it was the 8d of January. 

Question. And on the 10th he returned this 
answer? 

Answer. Yes, sir. 

Mr. Manager BUTLER. 
it. Itis: 


Indictment for perjury. 


I have read it all over ; 


I propose to offer 


Wasnrnaton, D. C., January 10, 1868. 
Hon. A. W. RANDALL: 

&e-— 

Mr. EVARTS. One moment, Mr. Manager. 
We suppose that there is no inquiry before this 
Senate sitting as a court of impeachment as to 
the truth of the charges against Mr. Blodgett, 
nor as to his defenses. We put in evidence 
nothing but the official action of the Govern- 
ment through the Post Office Department, and 
that only in answer to an oral statement con- 
cerning it which Mr. Blodgett had himself given. 
Now, the Manager brings in the indictment, 
and having got that in claims the right to repel 
it and thus produce evidence on both sides of 
the question of the reason of Mr. Blodgett’s 


suspension. We submit to the Senate that the 
proof is irrelevant. 
Mr. Manager BUTLER. Mr. President, the 


case stands thus: Mr. Foster Blodgett, who is 
mayor of the city of Augusta, appointed by 
General Pope, and « member of the constitu- 
tional convention—— 

Mr. EVARTS. No part of that statement 
is in evidence. 
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_ Mr. Manager BUTLER. I propose to put it 
in evidence, and am stating my case. | have got 
itall here. He was a member of the constitu. 
tional convention and anactive Union man—_ 

The CHIEF JUSTICE. Thehonorable Man- 
ager will please reduce his offer to prove to 
writing. 

Mr. Manager BUTLER. I will after I state 
the grounds of it. I will put—~— 

The CHIEF JUSTICE. The Chief Justio 

. ‘ Suce 
thinks it ought to be reduced to writi 
in order that the Senate may pass u 
question whetherthey will receive the evidence 

Mr. Manager BUTLER. = They cannot uniij 
I make the statement, sir. 

The CHIEF JUSTICE. The Chief Justice 
thinks that the same rule which was applied to 
the counsel for the President yesterday ought to 
be _— to the honorable Managers to-day 
The Managers should state in writing the nature 
of the evidence which they propose to introduce 
and the Senate can then pass upon the question 
whether they desire to hear evidence of that 
description. 

Mr. JOHNSON. Does the Manager pro: 
pose to offer a ate in evidence itself? 

Mr. Manager BUTLER. I do. 

Mr. JOHNSON. And nothing else ? 

Mr. Manager BUTLER. I propose to offer 
something else besides. At present propose to 
offer this, and itis the first time any counsel has 
been thus stopped. Iassume, Mr. President— 
I never have assumed any different—that the 
same rule will be applied to-day as yesterday, 
I do not want to be understood as asking any- 
thing different. 

The CHIEF JUSTICE. . The honorable 
Manager appears to the Chief Jnstice to be 
making a statement of matters which are not 
in proof, and of which the Senate has as yet 
heard nothing. He states that he intends to 
put them in proof. The Chief Justice there- 
fore requires that the nature of the evidence that 
he proposes to put before the Senate shall be 
reduced to writing as has been done hereto- 
fore. He will make the ordinary offer to prove, 
and then the Senate will judge whether they 
will receive the evidence or not. 

Mr. Manager BUTLER. I was trying to 
state that this was a part of the record pro- 
duced by the other side. It is the first time, I 
have a right to say, that any counsel has been 
interrupted in this way. This 

The CHIEF JUSTICE... Does the honor- 
able Manager decline to put his statement in 
writing? is 

Mr. Manager BUTLER. Iam not declining 
to put the statement in writing, sir. 

The CHIEF JUSTICE, Then the honor- 
able Manager will have the goodness to put it 
in writing. . 

Mr. Manager BUTLER. I can do it, sir, 
by taking sufficient time. 

The CHIEF JUSTICE. It will be allowed. 

The proposition having been reduced to 
writing, fas 

Mr. Manager BUTLER. This is the offer, 
sir: 

We offer to show that Foster Blodgett, the mayor 
of Augusta, Georgia, appointed by General Pope, 
and a member of the constitutional convention of 
Georgia, being, because of his loyalty, obnoxious to 
some portion of the citizens lately in rebellion against 
the United States, by the testimony of such citizens 
an indictment was procured to be found against him ; 
that said indictment being sent to the Postmaster 
General, he thereupon, without authority of law, sus- 
pended said Foster eee from office indefinitely, 
without any other complaint against him and i 
out any hearing and did not send to the Senate hin 
report of such suspension, the office being one wit ia 
the appointment of the President by and with Be 
advice and consent of the Senate; this to be prove: 
in part by the answer of Blodgett to the Postmaster 
General’s notice of such suspension, being a portio® 
of the papers on file in the Post Office Departmen, 
upon which the action of the Postmaster Gencra 
was taken, a portion of which have been put in Mir. 
dence by the counsel of ithe Feeadent. and that 4 . 

ett is shown by the evidence in , : 
odeabunen been friendly to the United States an 
loyal to the Government. 

That is the offer. On this we wish to be 
heard at such time as the Chair will perm. 

Mr. EVARTS. We object to the evidence, 
Mr. Chief Justice and Senators, as being 
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wholly irrelevant to this case. The evidence 
concerning Foster Blodgett was produced on 


the part of the Managers, and on their part 





was confified to bis oral testimony that he had | 


received certain: commissions under which he 
held the office of postmaster at Augusta; that 
he had been suspended in that office by the 
Executive of the United States in some form 
of its action, and there was a superadded neg- 
ative conclusion of his that his case had not 
been sent to the Senate. In taking up that 
ease the defense offered nothing but the official 
action of the Post Oflice Department, coupled 
with the evidence of the head of that Depart- 
ment that it was his own act, without previous 
knowledge or subsequent direction of the Pres- 
‘dent of the United States. In that official 
order. thus a part of the action of the Depart- 
ment, it appears that the ground of it was an 
indictment against Mr. Blodgett. A complaint 
was made that that indictment was not pro- 


duced. 








having put it in evidence, they now propose to | 


put in evidence his answer to that indictment 
or to the accusation made before the Postmas- 
ter General. 

Mr. Manager BUTLER. I know you do not 
mean to misstate—his answer to the Postmas- 
ter General’s notice, not to the indictment. 

Mr. EVARTS. His answer to the accusa- 
tion and the evidence concerning the accusa- 
tion as placed before the Postmaster General, 
] understood. 

Mr. Manager BUTLER. 
the indictment. 


Mr. EVARTS. 


Not an answer to 


An answer to the indict- 


ment so far as it was the accusation before the | 


Post Office Department. 


I understood you to | 


say so; that is, you propose to prove that he | 


was friendly to the United States, and always 


had been, notwithstanding he had been a cap- | 


tain in the rebel trpops. I understood you to 


| 


office as special agent with the same salary and 


a little more; so that itamounted toaremoval | 
and putting in a man into the office as now ap- | 


pears by the papers presented. Mr. Blodgett 


| testified that up to the day he testified he had 
| not had his case before the Senate; he could 


get ro redress. We thought that upon the 
proposition that the President desired to obey 
tne law, except that he wanted to make a case 
to test the constitutionality of it, this was quite 
pertinent evidence. He having put forward 
broadly in his answer that he was exceedingly 
desirous to obey the laws, the civil-tenure act 
and all other laws, except that he wanted to 


| make a case to test the constitutionality of the 


| law, these facts are putin, and these facts are | 
They called Mr. Postmaster | 


The Managers having procured it, || 


yet undisputed. 
General Randall on Saturday, and he pro- 
duced, and they put in, a letter of appointment 
of one Summers, special agent, with a salary 
therein set out. They also put in a letter in- 
forming Mr. Blodgett that he had been sus- 
pended from office. Thatletterstates precisely 
that itwas upon an indictment for perjury, not 


infer that Foster Blodgett had in somegontro- 
versy between neighbor and neighbor, or citi- 


| zen and citizen, somewhere committed willful 
| and corrupt perjury, and that it was so heinous 
| a case that the Postmaster General felt obliged | 


| instantly to suspend him ; 


say so; and now the honorable Manager states || 


that this paper, which is part of Iris evidence 
to sustain Mr. Blodgett’s loyalty and defeat the 
accusation against him, in which Mr. Blodgett 
may be entirely right for aught I know, is a 
letter written by him ten days after his suspen- 


sion; and the honorable Manager states that., 
that letter of his, written to the Postmaster | 
General ten days after his suspension, was a | 


part of the papers upon which the Postmaster 
General acted in suspending him. How that 


could be, in the nature of things, it is difficult | 


for me to see. 


He.was suspended on the 3d. | 


Ten days after he wrote an answer to the in- | 


crimination ; and that is ong of the papers on 


and it was a case, 
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I never saw Foster Blodgett until the day he 
was brought ypon this stand. I have no inter- 
est in him any more than any other gentleman 
of position in the South. I put it to yon, if 
you had been treated in that Way when here as 
a witness under the summons of the Senate by 
the Managers of the Howse of Representatives 
to testify to a fact, and then the President. after 


| refusing you any hearing before the constitu- 


tional tribunal and legal tribunal, had put in 
the fact to blacken your character that you had 


| been indicted, would you not like to have the 


; ran || called into 
setting out the indictment, so as to leave us to || 


privilege of putting in at least your answer on 
record in the case, that which you did instantly? 
It is said to bethe letter of Mr. Blodgett. True, 
it is; but it also contains exhibits and other 
papers which establish the facts beyond con- 
troversy. 

It is said here, with a slur, that they have 
got a witness to prove that he was in the rebel 
army. I do not doubt it—plenty of them— 
whether he was or not. But what I say is, that 
he was only a captain in a militia company, and 
service and bound to obey the 
powers that be; and he was indicted because he 


| yielded to the power of the State of Georgia, 


| to compel him to hold the commission ; 


and 


| taking no commission, he had either to go or 
| lose his life; and he could well swear, although 


he said, where the great law of necessity com- | 


pelled him to suspend him at once. In order 
to meet that we asked for the indictment. We 


got it at last from the ‘Treasury Department, a | 


copy of it. The indictment then makes cer- 
tain statements against Mr. Foster Blodgett. 
Now, Mr. Foster Blodgett instantly upon being 
notified—this being the 3d of January, and the 
paper, which I shall show you, being dated the 
10th—seven days only, three from ten leaves 
seven, not ten, Mr. Counsel, so that inadver 
tences can take place as well on the one side as 
the other 
Mr. EVARTS. 
I will retract. 
Mr. Manager BUTLER. 





I do not consider 


| it material only as a matter of correctness ; 


that is all. As I say, seven days afterward, 


If you consider it material, | 


he went as a militia captain into the service, 
that he did not voluntarily go. Bat, however 
that may be, he has a right to have before the 
country that he has been traduced—a man 
among his neighbors so well known that they 


| elected him to make the constitutional law for 


being in Washington, he instantly answers and | 


puts on file his justification, that this was all 
a rebel plot and treason against the United 
States in fact. Having put that on file, that 


| is a part of the case. 


which the Postmaster General suspended hin, |! 


it is said, 

The honorable court can see that this is not 
evidence introduced by us in disparagement of 
Foster Blodgett. It is evidence introduced by 
us to show the action of the Post Office De- 
partment in the suspension, which suspension 
the Managers had put in by oral testimony ; 
and under cover of that the learned Manager 
first seeks to introduce the accusations against 
Blodgett, and then torebut them. If this evi- 
dence is rightly put in on their part we of 
course can meet it on ours ; and we shall have 
an Interesting excursion from the impeachment 
trial of the President to the trial of Mr. Foster 
Blodgett on the question of loyalty; and I am 


instructed to say that there is a witness in the || 
city who can testify that he was a captain in | 


the rebel army; and we are ready to go on 
with that proof if it is desired. 

Mr. Manager BUTLER. Mr. President and 
Senators, I think now it will not be out of any 





Now, I| have not said to the Senate that this 
paper was that upon which Mr. Randall acted 
in suspending him, but I do say it is a part of 
the proceedings in the case, and it is a paper 
on which Mr. Randall acted in not returning 
that suspension through the President to the 
Senate. It may be said that Mr. Randall had 
no business to return it to the Senate. He 


| had just as much business to return it to the 


order either of to-day or yesterday or the day || 


before for me to state the grounds upon which 
I offer this evidence. 

Foster Blodgett was called here to show that, 

olding an office which required the advice and 
consent of the Senate, he had been suspended 
indefinitely by the President of the Gnited 
States, as he supposed, and as we supposed, on 
the 3d of January; 1868, without any fault on 

's part, so far as his official duties were con- 
cerned, and without any adjudication or con- 
Viclion of any crime, and a man placed in his 


SuppLEMENT—16, 


| 


| 


Senate as he had to suspend him. 

We are answered, too, that they put in only 
the official act of the Department. I had the 
honor to explain to the Senate some days ago 
that I understood an official act to be that 
which was made a man’s duty by law to do. 
I never understood that there was any other 
official act. I have always understood that 
the kind of acts which a man does where the 
law does not require him to do them are offi- 
cious acts and not official, and I think this 


was the most officious act I have ever known, | 


one which the Postmaster General says there 
is no law for, which was justified by no statute. 
A man is suspended; his reputation is ruined 
as far as it can be; the tribunal the law has 
appointed before which he could have a hear- 
ing, the Senate of the United States, is not 
informed of it in the regular way. It affects 
the President of the United States, because he 
was informed of it after it was done, and he 
has taken no action; and then when we put 
him on to say to us ‘‘ I have been suspended 
and cannot go before the Senate,”’ the answer 
ig what? When he simply says that the an- 
swer is to put in the fact that he was indicted 
in order to blacken his reputation and send it 
out to the country. 


| 


| them; a man among his neighbors so well 
| known that General Pope appointed him mayor 


of this very town where he held the office; a 
man so well known that when the State of 
Georgia shall come here and demand a place 


| in this Chamber I have no doubt Foster Blod- 


| and he cannot get a trial here. 
| your justice. 


gett will come and take his place beside the 
proudest of you. 

I say under these circumstances I feel it my 
duty to put this testimony before you; and if 
the mere objection is want of relevancy [ put 
it as a matter of justice to a witness that the 
House of Representatives brought here and who 
is now being oppressed by the entire power of 
the executive Governmentof the United States, 
who has been confessedly, without law, against 
right, suspended from his office and so removed, 
can get no hearing betoré this tribunal or any 


| other, because the President controls his dis- 


trict attorney and he cannot get a trial down 
there, and they will not report him up here, 
It appeals to 
i do not propose to go into any 
excursion in trying the case of Foster Blodgett. 
| only propose to put in all the papers that 
were on file in the Post Office Department 
about this case that bear on my side of the case. 
They have put in such papers as bear on their 
side of the case, and [ propose to put in such 
papers as bear on my side of the case out of 
the same bundle, that they shall not pick ont 


| such as please them and have them put in with- 


out my picking out and putting in from the same 
bundle such as please us. 

Mr. EVARTS. We do not put anything 
from the bundle. We put in merely the action 
of the Department. You have taken a paper 
from the bundle and now propose to put in an 
answer toit. That is now the statement of the 
evidence. We have as little to do with and as 


| little care for Foster Blodgett as possible; but 
| you brought him here and compelled us to state 


| We have stated them. 


the circumstances of the Department's action, 
If his case is to be tried 


| by this court because it cannot be tried by any 
| other, and if that is a ground of jurisdiction, 


of course you may have plenty of work. __ 

The CHIEF JUSTICE. The Secretary will 
read the offer to prove made by the honorable 
Managers. 

The Chief Clerk read: 

We offer to show—— 

Mr. Manager BUTLER. Stop a moment. 


Perhaps I will amend the offer a little, though 
not in substancé. With leave, sir, I will with- 
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draw that and take one which covers the same | thought, breaking the law, you could do some- || tion with General Thomas's testimon The 
points, but is much shorter, which has been thing better? only connection the honorable ee 6 



































drawn up by one of my associates. | Answer. Ido not put it in any such shape | is that he learned from General Siceeeck — 
The CHIEF JUSTICE. The Secretary will | as that. I stated it just exactly as it occurred. || he was restored, as if he did not*kno , = 
read the offer te prove now made by the hon- || I did not want the man turued out if this was || before. It was all public when he aa 2 
orable Managers. _a mere technical violation of the law on which | stored. It does not connect itself at all ith Sais 
Phe Chief Clerk read as follows: he was indicted, and if he was an honest man. || any evidence we have produced. If jt ve Secre 
The defendant's counsel having produced from the That was the reason I was disposed to ascer- | on the ground that it was forgotten or “ah Assie 
Senet ihe I fa See Severtmen’ § pest af tho see. no the facts. It may have been a technical | looked, that is another matter; but to bring it Adm 
Soccer Biclinatt ds Gaputy postenaster ot hecuetn, || violation of the law; but I assumed the doing | in as rebutting is @ consideration which we View 
Georgia, we now propose to give in evidence the res- || of it for the purpose of not having an act of | cannot consider well suggested. oe 
idue of aid record. including the papers on file in |/ injustice done to him if he was an honest man. |) Mr. Manager BUTLER. Mr. President cant 
of the efee as the came was presented to the Post- || . Question. Was the Senate in session on the || when I speak of learning a thing in the trial Com! 
4 master General before and at the timeof the suspen- || 3d of January last ? of a cause I mean learning it in the course of vical 
: . sion of the said Blodgett. | Answer. I cannot tell you whether it was in || the evidence during the trial, not what | know Mast 
; Mr. EVARTS. Oar objection to that offer, || session on that day or not. in the country from the newspapers, because ona 
: as we have already stated, is that it does not | Question. Was there not a recess? | they are not always the best sources of knowl. Surg 
} resent correctly the relation of the papers. _ Answer, There may have been; I do not || edge. I say that General Thomas testifies that Surg: 
The CHIEF JUSTICE. The Chief Justice remember now. || on the 13th of ebruary the President made i 
. will submit the question to the Senate. The || Question. a the reason that the Senate } an order that he should be restored to his po- Assis 
original offer to prove has been withdrawn. || was in session did not apply to the case? — sition as Adjutant General. That was fixed by Payt 
4 The offer which has just been read has been || pa. I considered the Senate in session. || his testimony; it was not fixed before. That coe 
f substituted. Senators, you who are of opinion || 4 4° not look upon a recess for two or three or | was an ordergiven on the 13th to General Grant, Pays 
; that the evidence now proposed to be offered | five days as a recess of the Senate, in the sense || which was not published, a private letter or Pass 
4 7 should be received will say ay ; contrary opin- | ofthe C onstitution. Ido notremember whether | order. Now, I want to show that on that same ae 
‘ae ion no. [Putting the question.] The noes have | the Sepate was actually in session on that par- | day, or the day before, this new military division Chie! 
it. The evidence is not received. || ticular day. ‘ : : was made here, and General Sherman ordered — 
Mr. ANTHONY. I should like to havethe | Question. Y ou deemed it to be in session, || to the command of it, showing the acts of the Fina 
nl yeas and nays on that, if not too late. } and you treated it as if in session? | President at or about the same time. The Seco 
3 The CHIEF JUSTICE. Itistoo late. If ||. Aswer. 1 considered the session as con- |) presiding officer has so well told us heretofore Thin 
d there be no objection, however, the Chief Jus- || ne. a . : the competency of the acts of a party about Chay 
5 tice will again put the question on taking the | Pe eee BU I LER. aoe is all. | the same time as being a part of the res geste, Chay 
yeasandnays. ‘There seems to be no objection. || ,. Mt CONNESS. I should like to ask a ques- |) and the Senate has so often allowed testimony Prot 
Mr. CAMERON. I object. | tion of the witness. I will reduce it to writing. || to come in to that effect, that I cannot con- - 
Mr. Manager BUTLER, (tothe witness. ) Mr. || The W ITNESS. One suggestion I forgot to \| ceive why this cannot be competent. It is 
Randall, I have been informed that you desire || make which I wish to mention. rhe reason |) part of the things done by the President on he 
heoeidliaiainiiats dnteeniienh inti tiie deena why something was not further done in the | same day, or the day before Thomas was re- —_ 
if it does not put in anything that the Presi- | case is that I was trying to get information on |) stored. Ido not mean to say a word on the 
dent said or anybody else I shall not object. | _ subject, and then this trouble began, and || question whether it is rebutting: I do not 
a wine. +.) expressed to a gentleman || this case has lain long without any intention to || understand that that rule belongs here. 
this morninga wish toexplain the circumstances | delay it, and no further action has been had. The CHIEF J USTICK, On the part of the ae 
4 under which I made this suspension. It was | Mr. Manager BUTLER. By trouble you || honorable Managers, it is proposed to give in =! 
; one of those cases which there is no provision | a "y the impeachment, I mapper! z evidence = order establishing the department 
sf leer tartanet, idan antennh athare thet walawe. 1 The Wi rness. Yes, sir; I had no time to | of the Atlantic. The Chiet Justice will sub- aie 
and one thatI passed upon this last week. The hay 6 copies made, but J have brought here the 1] mit the question to the Senate. 3 Boat 
a copy of this indictment was brought to me, and original papers which were filed at the time.he | Mr. ANTHONY. Lask forthe yeasand nays, Gun 
4 IREREE CE ottmetietienh dhe etieee Shen anes appointed, I did not know whether you The yeas and nays were ordered. aa 
| the same time, soon afterward at any rate, would wantthem. ai | Mr. BUCKALEW. Mr. President, I ask ailt 
if calcite ahi aneilinaiataminntned ine. ake, | Mr. Manager BUTLER. No, sir; I donot |) for the reading of a question submitted to Gen- 
ei cumstances under which it was found. Under want to see them. ae . eral Sherman by the counsel for the defense in = 
: fine anune-of-oliice law, if we acted ander thet, The CHIEF JUS TICE. The question pro- _ reference to this very matter. If our Clerk 
the President would have no power, as I of posed by the Senator from California has been |) willturn tothe record he will find that a question 
derstood it, to suspend any oflicer during the submitted in writing, and will be read by the | was put to General Sherman as to the estab- = 
. session of the Senate. The only thing he could || Secretary. lishment of the department of the Atlantic, 
: do would be to send up the name of some man The question propounded by Mr. Conness || which wae ruled out, a : 
; in his place, removing Mr. Blodgett. It oc- || ¥° read, as follows: | The CHIEF JUSTICE. The Secretary will — 
4 curred to me that this violation of the law by || Have you ever taken any step since your act sus- || read the question referred to. Nav 
Mr. Blodgett might be merely a technical vio- || snding, Voctet Blodgett in further investigation of Mr. Manager BU LER. We shall nottrouble Nav 
lation of the law. If it was a technical viola- ||. ek Pe atl ’ the Senate. This being a matter of public Nav 
tion of the law—lI am telling now what my || .. Answer. Yes, sir} in trying to secure informa- document, I eeppees Seam refer bo & os oe Assi 
reasoning was on the subject—if it was true | tion. There is considerable information among argument. We withdraw the offer. 
that he was forced into the rebel service and || ‘he papers here on the subject. : lhe CHIEF JUSTICE. The offer to prove 
got out of it as soon as he could, and this vio- | Mr. Manager BUTLER. That is what we || made bythe honorable Managers is withdrawn, _ 
lation of the oath of oflice law, in taking that |} offered 60 pus.se. | Mr. Manager BUTLER, | have now, Mr. 
oath was merely a technical violation for which | rhe Wiryess. Beyond what you offered to | President and Senators, a list prepared as care- 
he was indicted, I did not want him turned out; || PUt!2- — | fully as we were able to prepare it in the time = 
and for that reason I took the responsibility Mr. Manager BUTLER. I only offered one | given us, from the laws, of the various officers 
of doing this thing. of making this suspension || thing atatime. We have no more questious in the United States who would be affected by ee 
and puttingaspecial agent in temporary charge || '° ask the witness. | the President's claim here of a right to remove 
of the oflice until we could ascertain more fully Mr. CURTIS, | Nor we. | at pleasure. That is to say, if he can remove Ren 
what the facts were in the case and what action | . Mr. Manager BU TLER. I now offer, Mr. at pleasure and appoint ad interim, this 1s & Con 
ought to betaken. Those are the circumstances || President, an official copy of the order creating || list of officers taken from the laws, with their Com 
under which this thing was done. | the military department of the Atlantic, and || salaries, being a correlative list to that put in Lie 
. | putting General Sherman into charge of it. by the counsel, showing the number ef officers Mal 
By Mr. Manager Butier: | Mr. EVARTS. What does that rebut? I || and the amount of salaries which would be Surg 
i Question. Why did you not report it to the || am not aware that we have given any evidence || affected by the President. In order to bring Surs 
BE President for his action? || on that subject. it before the Senate I will read the recapitula- Pa 
& Answer. I told the President what I had || Mr. Manager BUTLER. Do you object? tion only thus: Assi 
Pe done, , Mr. EVARTS. We do, unless it is relevant || «1_ the Navy, War, State, Interior, Post Office, Pay 
Fe Ss Question. When? and rebutting. I do not recall any evidence || Attorney General, Agriculture, Education, and chy, 
Bit 23 & Answer. Afterward ; as I stated before. ' that we have given concerning the department || Treasury, the officers are 41,508; the grand total ” Firs 
a; it bs Question. Why did you not report it before || of the Atlantic. ee uhaaemnomprenteonnammentts ic. bigk st on on 
ie kk you undertook to take the responsibility. Did Mr. Manager BUTLER. It is put in toshow I propose that the same course shot oe an ree 
: . ve you not myen he would turn him out? part of the action of the President at the same |, with this as with the like schedule, b 7 «ated Pro 
Pee _ Answer, Because the only thing he could do, |! time, on the same day that he restored General || & compilation from the laws, that it be pr rol 
a iB if he did anything, was to send to the Senate |} Thomas. That date was not fixed until after || 48 part of the proceedings. ; Bos 
ae: ey fe gome other nomination, turning this man out. | General Thomas came on to the stand. The The CHIEF JUSTICE. Is there any objec Gun 
Bi) Question. That is to say, if I understand || object is to show what was done militarily on || tion? wt sar 
: 2 Fee | you, following the law, the only thing he could || that same day. That is the reason why it is Mr. EVARTS. If it shows what it is there 
} 3 Pr do was to send to the Senate the name of some- || put in, is no objection. 
ie @ body in place of this man, removed; and you Mr. EVARTS. I do not see any connec- The document is as follows: Ps 
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° Ty. * - 
Navy Department as per Navy Register for 1868. 
Office. | No. | Annual pay. Total. 
| 
SecrctALY..-csssecsseeeeneesersnnseecssssnsenessnse sersee serene 1 $8,000 00 | $8,000 00 
Assistant SCCECEATY...crmeresscoeessecoreeeseeeerseeens 1 3,500 00 | 3500 00 
S,licitor and judge advocate general........... | 1 8,500 00 | 3.500 00 
Adumital....cvcsvercssessresances secseenqeseanesescapeesesven’s 1 10,000 00 10,000 00 
Vice 2UMiral....s.ccerceceersessrcesseeseeeeseeeeeseeseeees ; 1 7,000 00 | 7,000 00 
Rear admiral go 5,000 60° | 45,000 00 
Commodores....... 24* 4,000 vo | 96,00 0 00 
CaptaiDS....-.rcvees 4s 3,500 00 | 171,500 00 
CoMMANAETS ...cecssereeseecseceesereerereseerenserseacsenes 90 2,500 00 | 252,000 00 
Lieutenant IIE «ns a dnscadoucavedivn oneness 136* 2,343 00 318,648 00 
LicutenANts........crrseeeerecederecesserereessrcesscerees | 45 1,875 00 84,375 00 
SE RMIINE. .ccatdlinipsageeenian snnsceenptteccacoucsosenidnandiies ; 29" 1,500 00 43,500 00 
Test OTE ncannpinshensinnctinansenasnansnceese. coteemecscseesies | _62* 1,200 60 62,400 00 
Midshipmen......... anseeatascocsesesssennesessegeasesceres 157* 800 00 125,600 00 
Surgeons OS CAPLBINS.........cccccererereecceesesesecces 14* 00 49,000 00 
Surgeons as COMMANAETS...............0ceeeeeed ies 38* 00 | 106.400 00 
Surgeons as lieutevant commanders............ 28* 300 | 69,501 00 
Passed assistant surgeons as lieutenants... 42* 00 | 78,700 WO 
Assistant surgeons as mmasters.............006.. a 23* OO | 42. 000 OD 
Paymaster as commodore............ ; | 1* 06 | 4,600 OU 
Paymasters as captains........... 12* oo | 30.000 00 
Paymasters as commanders 30* 00 81.000 00 
Paymasters as lieutenant commanders....... 3u* 3 OO 84,348 00 
Passed assistant paymasters as licutenants,| 39* 00 73,125 00 
Assistant paymasters as masters................-. 26* 00 39,' 00 00 
Caief enginecr as COMMOCOTE,..........66..eceee8 | 1* 00 41.000 00 
Chief engineers as captains....... 4* 60 14,000 OO 
Chief engineers as commanders..... sa 34* 00 95,200 CO 
Chief engineers as lieutenant commanders.. 11* OO 25,773 00 
First assistant engineers as lieutenants....... i §S* 00 165,000 00 
Second assistant engineers as muasters......... | 131* OU 195,500 00 
Tuird assistant engineers as midshipmen 
Ie ON aon cicthictdcidtiaceanebsanabeseee 24* | 800 00 19,200 00 
Chaplains as COMMANCETS..............ccceeseeeees o 2.800 00 19,600 00 
Chaplains as licutenant communders.......... } 11% 2.543 00 | 25.773 OO 
Professors of mathematics as commanders, 4* 2,800 00 11,200 00 
Professors of mathematicsaslieutenantcom- | | 
IN cies cacnesaianientianean Gincanadeamans 7* 2,343 00 16,401 00 
| 1,210 | $2,464,594 00 
* Active list. 
Warrant Officers. 
| 
so 
Officer. | No. | Annual pay. Total. | 
ie st | 52 | $1,00000 | —- $52,000 00 | 
CID ©. coc deabtiaeabitaslihs <xcvus istecewenetcosantacas 55 1.000 00 55.000 00 
CeORNSTS BE GBM ncdiiec ccescéscncsscscascccenss 36 1,000 00 30.000 00 
Sailmakers 2S CUMMETS..........ceccscccccsrescecceoeee 3 1,000 00 | 31,000 00 
174 | $174,000 00 
| 
Constructors, 
' 
— — a = a aa ~ | _—_— _—ss 
Officer. No. | Annual pay. | Total. 
Naval constructor as commodore...............++ | 1 $4,000 00 $4,000 00 
Naval constructor as captain...............:seee0 1 3,500 00 | 3,500 00 
Naval constructors as commanders............. 3 | 2.800 00 | 8,400 00 
Naval constructor as lieutenant commander | 1 | 2,343 00 | 2,343 00 
Assistant naval constructors as masters...... 5 } 1,500 00 7,500 00 
| 1 | $25,743 00 


















Officer. | No. 
Uda sice cll is evenndecodncnecashecsncecest 7 
Commodores 65 
Captuins.......... bi “os 32 
Commanders.......cccecs0e Sr sala bacencsaaeadieb olin a 
#eutenant commanders................ccrecceeceeees 3 
Masters (not in the line of promotion). 6 
Midshipman........... bablbdbtebeceecedeacs peiveniale wil 1 
SUPBZCONS AS CAPTAING.............0cece-eereeesereesenree 18 
SUZEONS AS COMMANCETS..........00..ceeeeeeesevees 3 
Surgeons as licatenant commanders........... 3 

assed assistant surgeons as lieutenants... 
Assistant surgeons as masters. 

aymasters as captains...:...... be 1 
ey Master AS COMMANDAET.............--e0-seeeerees 
\hief engineer as lieutenant commander..... 

irst assistant engineers as lieutenants...... 


Second assistant engineers as masters......... 
Chaplains as commanders............ 7 





{ haplain as lieutenant commander..... 
Fofessor aS COMMANMET.........-ce2-0--+0+++ 
fofessor as lieutenant commander.. sin 
‘val constructor as captain............ 
Joatswains 

unvers........ 


virpeuters... 


OND 2 Ca ht 0 G0 mt Orme CO 










Total. 





Annual pay 
. s | 
| t 
| 
| 2.000 00 $34,000 00 
| 1,800 00 117,000 00 
1,600 00 | 51,200 00 
| 1,400 00 | 23.800 00 
1,300 00 | 3.900 00 
{ 800 00 | 4,800 00 
500 00 | 500 00 
| —- 1,600 00 28,800 00 
1,400 00 4,200 00 | 
1,300 00 3,900 00 
1,000 00 3,000 00 
800 00 3,200 00 
| =: 1,600 00 | 24000 00 
| 1,400 00 | 1,400 00 
1,300 00 1,300 @0 
1,000 00 | 4,000 00 
800 6.400 00 
1,400 00 11,200 00 
1,300 00 1,300 00 
| 1,490 00 1,400 00 
1,300 00 1,300 00 
1,600 00 1,600 00 
600 00 3.600 00 
600 00 3,600 00 
600 00 3,600 00 
600 00 3,600 00 
$346,000 00 | 
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Marine Corpe. 














Officer. | No. Annual pay. Total. : 
Brigadier general and cammandant............ 1 6,120 00 | £6,1°0 00 
SERJOPS Cota fl ).........ccccccocses 3 ~ 606 00 7.008 00 | 
Captains (staff ).................... hauiinepinnethieaan a 2 1.7.6 0 3,502 00 
Colonel (line) ............... Scnidahiiaen i 1 3.365 0O | 8.505 00 | 
Lieutenant colonels (lime).........00.c..cccceee cee 2 3.015 Oo | BOLL 10 | 
Ban last acmcnistanes caus 4 2.658 09 1.654 08 
EEG ESS ee ae a 19 1,776 00 33.744 Oo | 
Firat licutemamts (1i6)..........cceccocecseccececccccees 30 1,616 00 48.480 Uo | 
Second lieutenants (line)......... 27 1,556 00 41,472 00 
89 $161,406 00 


RECAPITULATION—Navy DEPARTMENT. 





Office. No. Total annual pay. 

Secretary of War, &c., and active list..................... 1,210 $2,4614.594 00 
MIE GUNOOTG a. esectachinnccsomeets | 3 174 174,009 00 
Naval constructors..... de anaes 11 25.743 00 
Retired and reserved list........ ee ee 316.000 00 
ig ai covanttncaconepeclmnecnauhatensielicdiazen valle 89 161.456 00 
Total...... cnihaidnrsindbenbcnunndibteicnidina 1,720 $3,171,773 00 
= eS 


Tabular statement of officers of the Army appointed by the President. 


DR iE TR a ciiniinpciihntaicaesich ciickcasinibbiniatsbiciasienss aceictiaaiataa tai nin teen ana $8,000 





General officers. 


: = a 








Rank. No. | Annual pay. | Total. 

. | 
sii initia caniiinasteonscttcl 1 $10,632 00 | $14 632 00 | 
Licutenant General 1 9,072 00 | 9.072 00 | 
I I dca inenasidcnuibaqpiiaiabeniias @ 5 5,772 00 | 28,860 00 | 
DOI OMAOT COMOTOIG vic ccceneccccciccssbccsssdecbinntectect 10 | 3,918 00 39 180 00 | 

$87,744 00 
| 





Adjutant General's Department. 











Rank. No. | Annual pay. Total. | 
—7E _ a SE ——E —— a 
Adjutant General—brigadier general.......... ] $3,918 00 $3,918 (0 | 
Assistant adjutant ge nerals—colonels......... 2 2,724 00 5,448 GO } 
Asxistant adjutant generals — lieutenant, 
CEI oi a teriintictantincaninnal acl cdidiaiebonnn 4 | 2.4°6 00 9.744 00 | 
Assistant adjutant generals—majors........... 13 2,148 00 27,024 00 | 
| nee } 
$47,024 pe 

Inspector General's Department. 









































Rank. | No. | Annual pay. Total. | 

COO icoccescccenncn cv scecsesoccascuspsosonseniate ves axeses 4 | $2,721 00 $10.8°6 00 
3 | 2.456 00 7.308 €0 | 
3 | 2,148 00 6.444 00 | 
| $24,648 00 | 
i ' ' 

Bureau Military Justice. 
Rank. | No, | Annual pay. Total. 
S aieaene : ‘ | | 
Brigadier general—Judge Advocate Gen-| 
sa tlilemnisicatiateaenetindneamadedhdiaedaininnen | 1 | $3,918 00 | $3.918 00 | 
PRRs ccosesccnsces 1 | 2.724 00 | 2.724 00 | 
pS 9 | 2,148 00 | 19,332 00 | 
| | $25,974 00 | 
Quartermaster’s Department. 


Rank. 























| he 
Brigadier general—Quartermaster General, 1 | $3,918 00 $3.918 00 
Colonels—assistant quartermaster generals, | 6 | 2,724 69 16.344 00 
Lieutenant colonels—deputy quartermaster | . : 
generals... cbsctbanncvsiiic . scodceqpedihaoonbann Le 2 426 00 | 24,360 00 
Majors—quartermasters 15 2.148 60 | 32.2.0 00 
Captains—a sistant quartermasters.............. 44 1.659 00 | 72.6 0 00 
Military storekeepers ............ scsccccrseceeereeee| 16 1,650 OU | 26,400 00 
| $175,842 00 
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Sehehtaes Department. 
Rank. No. | Annual pay. Total. 

Brigadier general—Commissary General 

SIN «sini ecimetueianiaduekiidevith Gvanibamwabaien 1 $3,918 00 3,918 00 
Colonels—assistant commissary general 

ND: haitiiaisciadiaininisswenochsooen sdipeesceves 2 2,724 00 5,448 00 
Lieutenant colonels—asgsistant commissary 

POUOPAS DRRGIBCAD Gis 60000000-008c00s snesceeseeceece 2 2,436 00 4,872 00 
Majors........ a lilies 8 2,148 00 17,184 00 | 
Ge itivevevnscdeccnutpicmucdl Dinsarisotagennennceune 16 1,650 00 26,400 00 


$57,822 00 
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Medical Depa rtment, 
























































SUPPLEMENT TO 


Rank. No. | Annual pay. Total. 
_— a NN 
Brigadier general—Surgeon General........... 1 $3,918 00 $3,918 00 | 
Colonel—assistant surgeon general .............. 1 2,724 00 2,724 00 | 
Chief medical purveyor—lieutenantecolonel, 1 2,436 00 2,436 00 | 
Assistant medical purveyors—lieutenant » 

i, ll TRE NT A EGE ASAI 4 2, 436 00 9,744 00 
I i isa hiiatsthiniononshunetsinueienis 60 2,148 00 128,880 00 
Assistant surgeons—tirst lieutenants............ 150 1,449 + 217,494 00 
IG ap escenenintnsinesnenerccconsevees 5 1, 650 6,600 00 

$371,796 00 
Pay Department. 
Rank, | No. | Annual pay. Total. 
Brigadier general—Paymaster General ...... 1 | $3,918 00 $3,918 00 
I ic icciasithe dt idiadidinckc tian bepiiinnehbniihnnie dans Inicesindcen 2 2,724 00 5,448 00 
RAGA IARIEE CBRLODOIR vn icncescnmninsesssncdervedvsccesass : 2,456 00 4,872 00 
EE itchticeesDass Uiecenstsaniunaibineeoscupanaseaecobinide 60 2,148 00 128,880 00 | 
$143,118 00 
Engineer Department. 
Bias oil 
Rank. | No. | Annual pay. Total. 
ee SD ee . samen: tb - 
Chief Engineer—brigadier general.............. 1 | $3,918 00 $3,918 00 
le elidel teak oon uicbide es eiekna cian aiuiad 6 2,724 00 16,3 M4 00 
Lioatenant colonels ...................e..s.csccsseee . 2 | 2,436 00 29,252 00 
atta x ics nba ididvinisimeeapisbrealbinnt | 24 2,148 00 51, 552 00 
NIG D srcnnsstnciidiitiddbdedtlts nisuphldiinsesinpranecs | 30 1,650 00 49, 500 00 | 
EE EI. OLA A 38 1,449 96 55 09S 48 
| | 
| $205, 642 48 
Ordnance eae 
Rank, No. | Annual pay. Total. 
Brigadier general—Chief of Ordnance.......... 1 $3,918 00 $3,918 00 | 
Alsi atndvasbinigshchsndussperenonsencuenbstensntn serine 3 2,724 00 8,172 00 | 
Dehemptminmens CONOR ON Gi aiis sie sccccssssacecsscsecccocesses 4 2,436 00 9,744 00 | 
eich ceidalncidieancknnisaptmeianiiocsingssindidudtinbns 10 2'148 00 21,480 00 | 
OE A avecscssnsQGOeh onteSiehds dnwnaccteccnsatoesoesons 20 1,650 00 33,009 00 
OE RE EE 26 1,449 96 37,698 96 
Military storekoepers....................00008 aeiitieenis 13 1,650 00 | 21,450 00 
$135,466 96 
' 
Signal —o. 
Rank. No. | Annual pay. Total. 
SO NOUN satehasecpnciesson arenes gresascenschucrinsnce 1 $2,724 00 ’ 
_ _ ——— _ hee 
Post nOhaptatas, 
= = aaa : —— 
Rank. No. Annual pay. | 
cttitinitadeaid sasha daiiiavens —__—— |__| ______ 
ac casccth itiiiniticciciisntatinacienitilabisbite 30 | $1,416 00 | 
: Re gimental officers—Cavalry. 
Rank, 

I ii eel cat pansinainsien Sepunbetbeotaquenn 0 | $2.72 
Lientenaat CR ate uiahenlaieensieliiiididins 2,4 3 oo 
Majors... 2°148 00 
NG oon csnsncdi Re ncksecccc cotheecs hat 1,650 00 
IID 5 5.<nnsdveisonsisstpieynincessjonaninece ane 1,569 96 

wartermasters., : wi samme 1,569 96 wn 

1,569 96 15,690 60 | 
u 1,449 96 173,905 20 | 
Second lieutenants advo iemecheintaatiion 1,449 96 173.995 20 | 





$709,129 60 
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Artillery. 
eT —_ Sega p—- _audingnmommeens ee 
Rank. No. | Ananal pay. Total. 
Colonels... Rite enn chsedbsivrcdeansancsie 5 $2.! 544 00 $12,720 © 
Lieutenant colonels... sasnivesdiiblnaaepilibmeanatans 5 2,256 OU 1], oRN 0 | 
EEE AE A OL BTS 15 2,028 00 30,420 00 
Captains.. henson sande a nip alitiinnabiias<ognweieessindisepeasnecn 60 15530 00 91/840 00 | 
EM ivunndiccapbigettiiadiesns Anelpinincibicsboiaonas 5 1,530 00 7,650 0) | 
MAMMAPERRGEORD, «car entdipentssoccsonsnppoccncsteccnsensess 5 1,530 00 7,650 00 
ee 120 1,410 00 | 169.209 09 
Second lieutenants, .......00.0....scseerercorescsessecces 120 1,350 00 | 162,000 0 
= ee 
$492,720 00 | 
Infantry “¥ 
—> 
Rank. No. | Annual pay. , Total, 
—_ —————-| — — 
NIE 5, xsd gta eb divsexantvlanGhivivineccssedbie 45 | $2,544 00 $114,480 00 | 
BGM COLDMEDcccsccdessscongsininesvecnssooscesess 45 2,256 00 vite 520 00 | 
Majors Nee suissnovecdeesbilivamide tossinleieltediuaitdescaenbeaie | 45 2,028 00 260 00 | 
RIG DOBIIBo550i05 .cccssssicsouinsisessccocsestases vsosmesesserses | 450 1,530 00 aa" 500 00 | 
PIG sis vceccnsngischigientpncondedctinsbovovestetsonos | 49 1,530 00 63,850 00 | 
QUAPtErMaAStC4s,.....cccrrccrrrrerssereerccscersessececes | 40 1.5350 00 68,850 00 | 
SORRU SUMNSROR INNER cas vossngioesecsscciifiscnnseiassascsies | 450 1, 410 00 634.500 0 | 
Second licutemants........cocccccsccossessveserssocsers | 450 1,350 00 | 607,500 (0 | 
| | $2,375,460 | 
ieincatiejnenieieestipeiitngnennta statement hice tiah inti iialitih Malet a SNe) 


West Point. 








——— — SSS 3 ee 

= | | 

Rank. No. | Annual pay.) Total, | 

Seineeiiald’ 0 

DN ade ss eee 8 | $2,24000 | — $17,920 «| 
SUMMARY. 


Total number of officers, 3,033. Total amount of their salaries, $4,907,831 04, 


pint ef! ge had eed © of State as per 7 Ofia Register of 1865, 

















Aaanel | Total annual 
Officer. | No. No. lla se a ti aaa salary. | salary, 
Secretary......... picaibelnimnrvennsieiiionds worn 1 $8, 000 00 | $8,000 00 
OTE, TIT sires tnt snstesia totesintnnscnvicess 2 3,500 00 | 7,000 00 
Envoy extraordinary, &C..........ccccccssssecssssees 2 17,500 00 35,000 00 
Envoy extraordinary, &C.............cccccsecseceeees 7 12,000 00 84,000 00 
Envoy extraordinary, &6.........cccccccsssssesssces 2 7 000 00 20,000 (0 
PLMEINOIE PORIGOIG. 5. cise hick cc csr cesccksbossconcntidsress 2 500 00 157,000 00 
SOOT ORETSOT OT ROBREION cccce svcccecccasccvccnecse covess 2 2625 00 5,250 00) 
Secretaries of legation aivameteieeddacsikcaksetdal 7 i 800 00 12,600 00 
Secretaries Of legationd...............cccccssssscessees 17 1,500 00 25,500 00 
Assistant secretaries of legation.................. 2 1, 500. 00 3,000 00 
Interpreter and secretary of le “gation........- 1 5,000 00 5,000 00 
Dragoman and secretary of legation............ 1 3,000 00 3,000 00 
a ee 1 2,500 00 2,500 00 
INI acaden ene ccnantniteeens | 2 1,500 00 38,000 00 
Interpreters Seria tlhciiaa da Ditiaiatiat hac psm ME dinek’einken kos 2 1, 000 00 2,000 00 
C ommissioner and consul — 1 500 00 7,500 00 
Commissioner and consul general... oe 1 4: 000 00 4,000 00 
IL ns wc ccaienmactatuseininnmpescniiaii’ 1 5,000 00 5,000 00 
I IINIUNL 5. sccncensconisedacereicedbouevenhedeeceizec 1 6,000 00 6,000 00 
ne ) RE ae ae pichnidsats 2 3,000 00 6,000 00 
RE NUNN, isc uscccdessntinsscxosdusspocoinndegssessaees 1 Fees . 
NIE sacs suc cobskoaunonddatdpvesuunumectorrras 1 8,500 00 3,500 00 
PP IMIR vce cnckcs ads vyvesseduversvascsapcdisetouas 2 4,000 00 8,000 00 
Consul gerteral Sab SiGNisdscuauckineodvesampant ves Biekssnaneta 1 1,500 00 1,500 00 
SIN sc licrnsdeadh inion cilsctiteiuink athnceitecen eked eat tea 2 7,500 00 | 15,500 00 
ed ear 23 2,000 00 46,000 WO 
Consuls..... 12 3 000 00 26,000 00 
ELLA LIMA LORE EEA TES | 78 1,500 00 117,000 00 
RRB TIG i icesvsosvsccsinencsctecccscccessb tCBe ions 6 3,500 00 21,000 00 
RINNE: 55 tasah 0 ciacs iaannidlocnctahaaieaiennimaiiiesia rites 9 2,500 00 22,500 00 
Sais ax cca canund cickckcaacuscansecedeceieetacpes cekaacsien 5 4,000 00 90,000 00 
I oiphis sk iowdsngeacep pesneesanegstoosegiipeveys cease axe 18 1,000 00 18,000 00 
CI on ssicen cess aD saitn epiticccoseudaniatesiaibataeiihais 3 750 00 2,250 00 
RAITT sueimnneniasnctisasinniniannionnednniedtunnamimaneninn 5 500 00 2,500 00 | 
CIR cs asccscssvsteosaresonasacgnig + sntscagnpasneabeaseccases 84 lees = 
DR i innccclpscah ths pri cctydhnoctle cabs ccwacanoatannce 1 1,500 00 1,500 00 
FORD CROS...20.cp.ncneercccinegeccceeep oositpene acmevetscowes } dl Fees — 
Commercial AGENT... 0.0.09 ...ceccershapeees sn sassesiees | 3 2,000 00 6,000 00 
COMMMENSIA! SONU... 0.550500... cccccideocsccrscessssves 3 1,500 00 4,500 00 
COOP ONRE COs Gaicsvsccccccdevagecesei dh corssecces 7 1, "000 00 7,000 00 
CNIS BO as 0555» <ccocindonce conser snenscseewss F Fees . 
Marshals to consular courts................c000600 7 1,000 00* 7,000 00 
| eS, EE Ree eee 3 1,000 00 3,000 00 
Judgés under provisions of treaty with Great te 
Britain of April 7, 1862.................cessecssees 3 2,500 00 7,500 00 | 
Arbitrator under provisions of treaty with 
Great Britain of April 7, 1862..................... 1 1,000 00 1,600 00 
Arbitrator under provisions of treaty with ‘ 1 
Great Britain of April 2, 1862...................6 1 2,000 00 2,000 0% 
CUTE ani, -cedertsvetrdpsececdhsodecisesieveww A 1 2,000 00 2,000 00 
CIAO OT 5, 5.05 ihe been scdaccte neste cdovensviber 1 3,000 00 3,000 00 
OO vcdssc Ui deitis ap so vvcn gcc dhasoe ccqnesmeowwns - 5,000 00 5,000 00 
Secretary of commissioner...............c00c..c00e0e 1 2,000 00 2.000 0 
Governors Of Territory.............ccsseccocsssesceeeee 6 1,500 00 9,000 
Governors Of TerritOry,.,...........ssesccscseveressees 2 2,500 00 5,000 ns 
Secretaries of Territory............s0-sseccessevesees 5 1,800 00 9,000 a 
Secretary of TorritOry.,,...........ccsecsecceeseeeeees 1 1,500 00 1500 | 
Secretaries of Territory............. ai nnindenn 2 2,000 00 » 4,000 00 
| 
| 304 $797,600 0 | 
*And feos 


RECAPITULATION—DEPARTMENT OF STATE. 
Total number of officers, 394. Total annual salary, $797,600. 





—_ 


Secre 
Assis! 
Coma 
Régis 
Rece! 
Surve 
Surve 
surve 
Surv 
Comn 
Exan 
Exan 
Assis) 
Secon 
Com 
Supe! 
Agen 
Agen 
Speci 
Sub-i 
Sub-: 
Comm 
Agen 
int 
Capti 
Police 
Presi 
anc 
Profe 
anc 
Profe 
anc 
Engi 
du 
Supe 
the 
Supe 
Supe 
Com! 
Ex-0 
Surg 
Pol ic 
Corp: 
Serge 
Polie 
Sanit 
Polie 
Wate 
Gatel 
Wat 
Wat 
Wate 
Wat 
Door 
Assis 
Publ 
Gard 


t To 
2 Ap 


Atte 





___ THE CONGRESSIONAL GLOBE. 245 
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| ° 
Interior Department as per Ogiciat Register, 1865, i Department of Revtaiers as per Official Register, 1865. 
~ > | — - . 
- eee . oe eo ee ee a ee ae i 7 ; S | j : 
= ‘ z Auweal Total annual Mee | wy Annual Total annual | 
l Officer. No. | salary. salary. Officer. No. salary. salary. j 
‘ ‘ _}|_- ty. . A * ee i ee ne Se 
‘a —— vars ae ees > ; | 
din 1 | $8,000 00 | $8,000 00 || Commnissioner.................cc..cceccseeeseareceeseennes 1 | $3,000 00 | $3,000 00 | 
1) nOTOLATY wo.+- eee ercrecccsc cecrestoc ccc cscvnoesseeeseesesecce 1 | ot 0 00 | 35) On 
K BCT OCATY 00... cccsevececcosses ce ccccessescscoce | 2,000 Ol o, ae etek . a ae 7 eae 
$4 Asi “— aaa teneral Land Office. : 3,000 00 | 3,000 00 
7 a } and Office.............. 3, quel ad ; 
2 00 tert dchbedddDidie sda stubs cadivessedes | 3 500 OOF | 86.500 00 Department of Education as per law creating Department. 
40 00 a tecpaincicepeammmeamaaa ttt | 73 500 OOF | 36,500 00 . , 
dnesecetes fe ‘ . j - 
50 00 ReceiVelSerersteeeeres st eneeee ens = - | 4 2.000 00 | 5,000 UO 
- t eseeaeiiniiinediian’ 2,000 00 - 
wy Surveyors of pu oo 3 8.000 00 0.000 00 | ; No, | Annual Total annual | 
OY 00 Survey< rs of puoi in F 1 2 5K) Oo 9 500 00 | Offic er. ; 4 oO. | salary. salary. 
00 00 Surveyor of public F —_ . . 1 1300 00 | L300 On linea le ati Pat ; . . . | 
edie Surveyor of pas Jom - aan caietiead i rv Zt £500 a | | 
20 00 | Commis sioner O1, ‘ Serr 3 | 3000 00 | 0.000 00 || Commissioner ......c..ccccccescceceeees sttnnntiiilie de 1 | $4,000 00 | $4,000 00 ra 
E coma apa ome a. 2.500 00 | $5,000 00 || ; ; i 
——...) Examine Dcdcaie s odeecddbtebetedcdonss cedcce sconces odcedecccece 12 | T aan OD on i ae 
SID cn dhincmiencesonsenes deecepnayeties “ : 21,0 oe - bade ll aceite 
= a Sistant e xXaminers. Sa 6 | 15600 00 9,600 00 Treasury Department as per Official Register of 1865. 
—— Secon SS ; oe | 1 3000 00 8.000 00 . 
Commissioner of - gg | eae ees | 7 aoe | snee Sn | . , 
| Superintendents... . *} 4 | a00 00 | = "O00 OO ; No. | Annual Total annual 
Agents | 4g | 1°500 00 72000 00 || Otice. } **% ) salary. salary. 

Ry Age aeiiaenie eich onedtetbbadseusedtegtadtocuditccceus 7 1,500 00 | < 1) 00 || — ——_—— ————— . . —S —— 
, 00} Spec alagents.e...- 1 500 00 500 00 || J } ? an : 
20 00 Sub-agents .....++. 3 | War 00 SO OF) i) MOR OEMET is consanunssmcessntiicdinss stoma 1 | $8,000 00 $8,000 00 
cr DOONEO 11 ates ceieenndnatbaamansneneenuiessauansedoetn v9 | ° } ’ ; eee ee » 8.500 00 7.000 00 
HO 00 Sub-ag pee of Worrions } 1 3.000 00 3,000 00 os ecretarics... 1 3500 | a 5a On 

A ot missi alte Maite tite We ie dened ada | ; | } DEE EOE cccccecccccecccccccecceccseee . eo, 
: = cesta ter paying Army and Navy pensions 5 4.000 00+ comptroller - 1 | 3,000 00 | 3.000. 00 
oF pe 45 |i O00 OOF | - } oO ) ° Coccceecccccs cesccessesees } . < : 7 
0 00 in the se veral aan — Territories....... l 740 00 | 1,740 00 || Commissioner of ¢ fustoms.... : Son w 18000 os 
0 00 Captain of C STRATE teensenrreeeey seers ree 27 1320 00 35,640 00 SRMEIOUEE dasidncsdenceroers | 6 as ( Sain 
00 00 Polie »e offie ee «i vm ’ _ as urer, pee S staihe wees oi Reta i. 5.000 00 | 5. 
President Columbia Institution for Deaf’ 1 > 5 2,500 00 Assistant Treasurer... l 2.800 00 | 2,800 00 
on on iiisnnaipbndeckhiihitese tdbdbacb ve sscecutbitedees 2,900 00 4,0 YU ‘ a 1 6,000 00 6,000 00 | 
60 00 and Dum " : ene | Ass stani Treas Bice aaie’ rt Ww 
Pr rofeseor Columbia Institution for Deaf 1 | ane 1.600 00 || Assistant Treasurer... 1 4.540 00 4.500 00 
ers RE es : ; |= noe 2 | ' s° 
and or Cobaaiiin ianlltdtion too tend Assistant Treasurer ; | 1000 00 | 1000 00 
al } 1 1,800 00 1,800 00 ails stant SEO NE a cu ons ye ae ont ‘on 
See ant l LD eceeseeee snc e Fe eee eee eeeeeeeees - ’ nited States « epositarit nen : 2.5 2.5 | 
Engineer in charge of Washington aquc- | 1 1,800 00 1.800 00 || United States depositaries............c0.ceeceees sf 3 roo s ae 4 
l, AUCt.....erseeseereecsevessseereesscsersessesererees , 2% | United States depositaries........cc..ccccccscceseee 2 800 00 | 3,608 
| Reine Se meee ie Insane of 1 2.500 00 2500 00 || United States depositaries...................ccecee | 1 | 1,600 00 1,600 00 | 
the Army, Navy, revenue-cutter service... | 2,900 OO | 1500 00 || United States depositaries.......cccccc0ccoesesces 4 1,500 00 | 1,500 00 | 
1) 04 Superintendent of rolice pe reeees copptegqnnty | d 1, os 00 ye 00 || United States lepositaries 2 1,400 00 | 2,800 00 | 
2 Superintendent of *~ublie Printing.. woe 1 | 3,000 ° | +0 - United States de POSIRATICS..-cvssssccccssccsseccocee| e 1300 00 7,800 00 | 
Seema Ser Meer esa =nsener i 2 | On | ) "500 00 || United States de IG sneasdideocasnccseonsiee 4 | 1,200 00 | 4,800 00 | 
_ amee gearenare of tune "| 3 300 00 900 0) |} United States depos ee eee eeeeeeees , : 1,000 4 ie = 
ns VOLICO ree ccereccccccescccesccs o o : ah Ginteiehteitates.... ..... oO i 
1 04, pate nec a See 5 | R00) 00 4,000 00 || United State 8 dept wtaries odneetied ; = = | poe ro 
lie . * n- | a | 2 44 ) 4.200 00 || United States depositaries.......................-. “ 
Corps of detectives... é o 840 00 | ta | Regist 1 3,000 00 | 3,000 00 | . 
aaa ants of police... a 10 } 600 00 6,000 OO || FVORISTOT......creeeeceeeeeeeeceeerees 1 | San on | 2000 00 | 
Pi Ii » patrolmen... 140 | 480 00 | 67,200 00 Ass ne at re ome Ts. pacman ‘J 2.000 00 | 2,000 00 | 
EOS PRETO Me Oiiscch cécccccecccdoccte | ¢ ; 4290 00 | © et Oo oan Drancn } | ~ ~ | 
Sanitary polic e commissione rs i 1 = 0 '390 00 || Comptroller National C urre ney Bureau...... 1 5,000 00 Soe 4 
; Policeman at President’s House wel i ‘oan on | “060 00 || Deputy comptroller..c............:<...cceecceesceeee ri 2,500 00 2,5 o 
nual Watchman in the crypt............. ect : 1 0S 1.000 00 |t Sole ee eee ae ee sot 1 3,500 00° | 3,500 ( | 
“i Gatekeeper at Capitol... 7 9 | "790 01) 1.440 00 || Chief of first division...........cccccccccesceresessees 1 3.000 00° | 3,000 . | 
Watchmen on the grounds........ ae 1.000 00 1.000 00 || Assistant of first division................c00000 “ 1 | 2,500 00 | 2,500 0 
AK) UW) Watchman at pabitc stables....... oa 9 "720 00 | 1,440 00 || Commissioner of Internal Revenue. a 1 | 4,000 0 | = = 
10) 00 Watchmen at President’s House... ‘ 7 mon 00 "=o 0 || Deputy commissioner of internal revenue.. ] 2,60 OOD | ey OO 
“ o¢ Watchman at reservation No. 2. " 1 = a “50 00 || Assessors of internal revenue....ccce.c-cceceeees | 226 | 1,500 00° | 602,008 90 | 
mn on Doorkeeper at President's BEOURE 500000000050 : a 7 On || Collectors of internal revcnuc.................... | 216 | 1,500 00 438,239 os 
oom Assistant enone at President’s House.. | : | 1 = S | 1 440 00 || Deputy collector@.....0»...-..--............... | 916 | 1,500 00 324,000 Of 
\ Public gardoner...............+0 she beetibaanocgiencantines } 4 34 +] tof Bureau of Construe- 
AW WH) ’ * %s : 960 00 || Supervis ing are iitectof Bures ; 7 ; 
00 0 Gardener at President’s...........000000 saiialnaalia 1 960 00 | teri | tion, (Coast Survey)....... seething seenins rena 1 3,000 00 3,000 00 | 
00 OK | 548 $457,870 00 || Assistant supervising architect of Bureau of | 1 | > 000 00 2,000 00 
‘ OWI: | ‘ . Rosin aan | « 2, 
0 a0 | Construction, (( oast are CY onvereerereereereeees } } “ - my | 
nM) Oy a ai = sith oO 5 n. ——$$_1__—. — | Superintendent of U.S. Coast Survey......... ; } oe = ore 00 
WX) OX) *And fees. tFees: whole Cumpuenntive not to exceed $4,000 per annum. | First assistant superintende poe eer —" } 9 2°500 00 5,000 00 | 
00 00 Second assistant superintenden 2 aoe ae | ade a 
1K) 0) RECAPITULATION—INTERIOR DEPARTMENT. | Hydrographic inspector...... ween puanenceveusceseseres : aoe = 2500 00 
i 5 ‘ 57 87 | Dis si age P Coast Survey............... ye 0! 
KN) 00 cers, 548. Total annual salary, $457,870. Disbursing agent of Coast Si . 
a Total number of officers, 5 T ary, iy | Assistant and foreman of weights and meas- 1 & san on 2 500 00 
OM) (M egeenapen : oe WGI. ences tesa sete eeeeee sees -* seeeeesense weaceecunasaueeaned 2" FM) 00 3500 00 
00 (4 . Director of Mint at Philadelphia... ' 1 3, dys 
xn 00 Post + Ge . en tment as Tr Official Register, 1865. Treasurer of Mint at Philadelphie. ] | 2.000 - 3000 00 
Wi) 00 Sheena 4 ——_—_—_—— | Melter and refiner of Mint at P hiladeiphia,| : Pant ro 2000 60 
ae l w Annual | Total annual || Assayer of Mintat P nel “a “| +1 Sooo 00 5000 00 
: Officer. | No. salary pale’. || Chief coiner of Mint at Philadelphia.........| | S000 00 | 2,000 00 
00 00 pan Oe pate . || Engraver of Mint at Philadelphia.............. 1 } 2,006 ~ 
mK) 00 ee Pn ae ET { | Superintendentof branch mintatSan cae 1| 450000 | 4.500 00 
00 0 Pos : | 1} $8,000 00 | Be Oe FF CIB innrsnsreceom nrcrieettinnestemasliiemanhimaetes| 5 5 
) IRE CR AIOI S 6o caheccewsuincsyececaecteberitecs >3,0) f * 1 | 4700 00 4°500 00 
OK) OU 8 > , s 3) 5 OO 6 | ) | Treasurer of b e t . ; 
10K) Assistant Postmaster General: = 3 | 3,500 00 | 10,500 00 || T f branch mint at San Francisc 3.000 00 3,000 00 
WW) U0 SPOUT lis diitodh Beato: <doesececs<pensseeesacecasecoseee 26,619* 7 |} $4,250,000 00 Assayer of branch mint at San Francizco.. 1 | 3. , 
WW W Special hh Ahk DAG, <cncccahtcva. chcoccstacal 29 | 1,609 00 | 46,400 00 Melter and refiner of branch mint at San| 1 9 aN0 00 2 Mn 00 | 
WW) (K) special agents.. pide 3} 1,209 00 3,600 00 I Francisco.. Rd gevcncseses  seenese —— wztsteceanes vs 2000 60 
100 00 Special cent 5 a ean ble sei seteitaattedl 1} 2,500 00 2,544) 0O || Coiner of branch mint at San Francisco..... | 1 pn = Sam on | 
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On) 0) — |} Assayer of assay office at New Y OF Boo. e205-0 : } "IK 00 2") 00 | 
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per special list corrected by st Office Dey ; | Weis - ono 00 | 5'000 00 | 
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| Special agents sie m* a 2 $6 ay. 52,06 
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| 
RECAPITULATION TOTAL. | 
| 


Number of Total 





Department. Ojicere. annual salary. 
DTD; csstncastseaemimanatiiemabiois. Ge $5.171.773 10 
NN la aes 3,083 4,907.851 04 
Brate cadeabiiahenishinb baie 39 747,600 09 
ORION sas tiennounliciiiiitdisliiions 518 457,870 00 
I icant tie 31,722 9,811.69 27 
Attorney General.................. 146 90,700 00 
CE a iscutdincsaihabeeens 1 3,000 00 
SRI nincnactiibhecdbinatbneneskeons 1 4,000 00 
EE hicheetitstiieivtecscwnancicce 1,023 2,036,263 56 

TS reer een 41,588 $21,180,736 87 

Errors excepted. —— sass 











Mr. Manager BUTLER. Mr. President, I 
have the honor to offer now from the files of | 
the Senate, in the first place, the message of | 
Andrew Johnson nominating Lieutenant Gen- 
eral William T. Sherman to be general by 
brevet in the Army of the United States on 
the 15th day of February, 1868. 

Mr. EVARTS. Under what article is that | 
offered? With what intent? 

Mr. Manager BUTLER. Thatis under the 
eleventh article and under the tenth. 

Mr. EVAR?S. The tenth is the speeches. 

Mr. Manager BUTLER. I should say the | 
ninth; | beg pardon. 

Mr. EVALTS. That is the Emory article. | 

Mr. Manager BUTLER. That is the Gen- | 
eral Emory article. 

Mr. EVARTS. Do you offer this on the 
ground that the conferring the brevet on Gen- 
eral Sherman was with intent to obstruct the | 
reconstruction act? 

Mr. Manager BUTLER. I offer it valeat | 

uantum. | referred to it in the argument | 
Eee already made, ‘The statement which I 


Mr. EVARTS. It does not seem to us, Mr. 





Chief Justice and Senators, to be relevant, and || 


We have offered 
no evidence bearing upou the only evidence | 
you offered under the eleventh article, which 
was the telegrams between Governor Parsons 
and the President on the subject of recon- 
struction. 
that subject, and we do not see that this ap- 
porntment—— 

Mr. Manager BUTLER. They may beboth | 
passed upon at once to save time. I offer, also, 
the appointment by brevet of George H. Thomas 
to be lieutenant general and then general by | 
brevet, two brevets on the 21st, the same day 
that Mr. Stanton was removed. 

Mr. EVARTS, What was the last paper? 

Mr. Manager BUTLER. The last paper | 
was the appointment by brevet of Major Gen- | 
eral George H. Thomas first to be lieutenant 
general by brevet and then geueral by brevet ; | 
aud that was done on the same day that Mr. 


it certainly is not rebutting. 


Mr. EVARTS. Mr. Chief Justice and Sen- 
ators, itis very apparent that this does not re- 
bat any evidence we have offered. It is then | 
offered as evidence-in-chief that the conferring 
of brevets on these two oflicers is in some way | 
within the evil intents that are alleged in these | 
articles. We submit that on that question 
there is nothing in this evidence that imports 
any such evil intent. 


Mr. Manager BUTLER. I only wish to say 
upon this that we do not understand that this || 
case is to be tried upon the question of whether || 
evidence is rebutting evidence or otherwise, | 
because we understand that to-day the House || 
of Representatives may bring in a new article | 
of impeachment if they choose, and go on with | 
it; but we have a right to put in any evidence 
which would be competent at any stage of the 
cause anywhere. 

Mr. EVARTS rose. 

Mr. Manager BULLER. Excuse mes mo- 
ment. 

Mr. EVARTS. I wish to ask a question. 
When does our right to give in evidence end? | 

Mr. Manager BUTLER. When you -get 
through with competent and pertinent evi- 
dence, I suppose. 





| rule, 


SUPPLEMENT TO 











Mr. EVARTS. I supposed there was a 
different rule for us? 
Mr. Manager BUTLER. No, sir; that is the 


rule that | am claiming now, putting in com- 
| petent and pertinent evidence, not a different | 
1 beg you will not misunderstand me, | 
In many of the States—I can instance the | 
| State of New Hampshire—I am sure the rale | 
| of rebutting evidence does not obtain in their 
| courts at all. 


Each party calls such pertinent 
and competent evidence as he has up to the 


' hour when he says he has got through from 


time to time; and in some other of the States 


it is so applicable, and no injustice is done to 


anybody. 


a 


The CHIEF JUSTICE. The Chief Justice | 


will submit the question to the Senate. The 


| 


honorable Managers propose to put in evi- | 
| dence the nomination sent by the President to | 
| the Senate on the 13th of February, 1868, of 
| Lieutenant General Sherman to be general by 
| brevet, and the nomination of Major General 
George II. Thomas, sent to the Senate on the | 
2ist of February, 1868, to be lieutenant gen- | 


eral by brevet and general by brevet. 

Mr. ANTILONY called for the yeas and 
nays; and they were ordered. 

Mr. HOWARD. 
be again read. It is not understood. 

The CHIEF JUSTICE. 
will state it. ‘The offer was not reduced to 
writing. It isvery brief, and the Chief Justice 
will state it. 

Mr. HOWARD. Trespectfully ask that the 
Chair will again announce it to the Senate. 


The CHIEF JUSTICE. He was abouttodo 


Sry 
: . : | 80. e ‘ Managers s ) 
made in the opening upon that question has || 8° he honorable M NED, PUOPORS Se-pas 


been twice read—once, | believe, by yourself, || 
and once. | am certain, by Mr. Curtis. l] 


in evidence the nomination of Lieutenant Gen- 
eral Sherman to be general by brevet, sent to 
the Senate on the 13th of February, 1868 ; also, 
the nominatiog of Major General George H. 


Thomas to be lieutenant general by brevet | 


and to be general by brevet, sent to the Senate 
on the 21st of February, 1868. Senators, you 


who are of opinion that this evidence shall be | 


received will, as your names are called, auswer 


' 
| 
| 
| 
| 
/ 
| 
: os 
iis, Weatea olteae dl “nes aiitesila thes | yea; those of the contrary opinion, nay. 
| 
| 


The — being taken by yeas and nays, 
resulted—yeas 14, nays 35; as follows: 


YEAS—Messrs. Anthony, Cole, Fessenden, Fowler, 
Gringes, Henderson, Morton, Ross, Sumner, Tipton, 


| Trumbull, Van Winkle, Willey, and Yates 


NAYS—Messrs. Buckalew,Cameron,Catteil, Chand- 
ler, Conkling, Conness, Corbett, Cragin, Davis, Dixon, 
Doolittle, Drake, Edmunds, Ferry, Frelinghuysen, 
Harlan, Hendricks, Howard, Howe, Johnson, Me- 
Creery, Morgan, Morrillof Maine, Morrillof Vermont, 
Patterson of New Hampshire, Patterson of Tennes- 
see, Pomeroy, Ramsey, Sherman. Sprague, Stewart, 
Thaver, Vickers, Williams, and Wilson—35. 

NOT VOTING—Messrs. Bayard, Norton, Nye, 
Saulsbury, and Wade—i. 


So the Senate refused to receive the evidence 


| offered. 
Stanton was removed, the 21st of February. 


Mr. Manager BUTLER. Mr. President, I 
have the honor to say that the case on the part 
of the Managers is closed, and all witnesses 
who are here under the subpoena of the Sen- 
afte, at the instance of the Managers, may be 
discharged. 

The CHIEF JUSTICE. Does the Chief 
Justice understand that the case on the part 
of the President is closed? 

Mr. EVARTS. We are able to make the 
same announcement as regards witnesses who 
are attending on the part of the defense under 
subpoena; and this announcement on both sides, 
we assume, precludes almost necessarily any 
attempt to proceed with evidence again. 

The CHIEF JUSTICE. The honorable 
Managers will please proceed with their argu- 
ment. 

Mr. Manager BOUTWELL. Mr. Chief Jus- 
tice and Senators, it has fallen to me, upon the 
judgment of the Managers, to make the first 
argument on the part of the House of Repre- 
sentatives in the close. It is very likely that I 
shall be obliged to occupy the larger part of a 
day in presenting to the honorable Senate the 
views which I shall feel it my duty to offer. 
Under these circumstances, I have to ask that 
the Senate will do me the faver to adjourn until 


I ask that the offer may | 


The Chief Justice | 


| 


} 














to-morrow morning at the usual hour, whe, I 
shall be prepared to proceed. 

Mr. JOHNSON. Mr. Chief Justice, I moy. 
that the Senate, as a court of impeachment 
adjourn until eleven o’clock to-morrow, —* 

Several Senators. Say twelve o'clock 

The CHIEF JUSTICE. The rule now fixes 
eleven as the hour of meeting. . 

Mr. EVARTS. Mr. Chief Justice, may | 
be heard a moment? 

The CHIEF JUSTICE. On a motion to 
adjourn no debate is in order. 

Mr. JOHNSON. I withdraw the motion 

Mr. EVARTS. Of course I do not rise 
with the view of making the least objection to 
the suggestion on the part of the honorable 
Managers, which seems to us to be entirely rea- 
sonable, but to couple with ita statement to 
which | beg the attention of the court for g 
moment. Our learned associate, Mr. Stap. 
bery, has, from the outset, been relied upon by 
the President and by the associate counsel to 
make the final argument in this cause; and 
thereare many reasons, professional and others, 


| why we should all wish that this purpose should 


be carried out. It has been his misfortune, ig 
the midst of this trial and after it had proceeded 
for a fortnight, to be taken suddenly ill. The 
illness, of no great gravity, is yielding to the 
remedies prescribed and to the progress of time, 
so that he now occupies his parlor, as we found 
himthis morning. The summing up of a cause 
of this weight in many aspects, regarding the 
testimony and the subject and the situation, is, 
of course, a labor of no ordinary magnitude, 
physical and otherwise, and Mr. Stanbery is of 
the opinion, in which we concur, that he will 
need an interval of two days, added to what in 
the course of the trial would probably bring 
him to his feet in the argument, to have the 
adequate strength for that purpose. It might 
have been left until the day on which he should 
hav@appeared, and then have the request made 
for a day or two’s relief in this regard; but it 
occurred tous to be fairer to the Managers 
that the interval of repose should be interposed 
at a time when it would be useful and valuable 
to them also, as the proofs are not entirely 
printed in the proper form for reference, and 
the latter voluminous evidence on the subject 
of appointments and the routine of the practice 
of fe Government is such as to require con- 
siderable investigation in order to point out to 
the Senate the efficacy on the one side of, or 
the answer on the other to, the proofs. It is, 
therefore, our duty now to suggest (coupling it 
with the suggestion of the Managers, that until 
to-morrow should be given for the propriety of 
the mere agreeable introduction of the argu- 
ment on their part,) that we ask that you con- 
sider this statement which I have made to you, 
and see whether it is not better in all respects 
that the matter should now be disposed of. I 
think the Managers will concur that this is the 
proper time to consider it and accommodate 
matters to the providential interference with 
the leader of the President’s counsel and his 
confidential friend and adviser. 

Mr. JOHNSON. What is the motion? 

Mr. EVARTS. The suggestion is that an 
internal of two days should be given now, 
instead of waiting till Mr. Stanbery shall come 
in; and I understand the Managers will agree 
it is better it should occur now than later. 

Mr. YATES. I move that the Senate ad- 
journ until Wednesday. 
j Mr. Manager BOUTWELL. Mr. Press 

ent—— 

Mr. YATES. I withdraw the motion if the 
Managers desire to be heard.- ; 

Mr. Manager BOUTWELL. Mr. President; 
if it shall be the pleasure of the Senate ‘to con: 
sider favorably the request made by the lee:ned 
counsel for the respondent, which is a quesvon 
of public duty on which I can express no opin 
ion, I certainly should desire that the time 0 
be granted should be granted at once. I may 


say that if I had consulted my own feelings 
exclusively I should have made the request for 
a day more of time for further examination of 
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the record and more.careful preparation than 
[have yet been able to make; but under the 
circumstances of the trial I did not feel at lib- 
erty to ask that, favor or consideration upon my 
own account. I have only now to say that if 
t ig the judgment of the Senate that time 
should be granted to the learned counsel who 
is to close for the respondent it would cer- 
tainly be very desirable on my part that the 
time should be granted at once, and that we 
may all have the benefit of it in preparing what 
we deem it proper to say. 

Mr. EVARTS. One word, if I may be in- 
dulged. The honorable Senators will also per- 
ceive that if Mr. Stanbery’s resolution and 
expectation should be disappointed, it is then 
matter of some importance for us of the de- 





fense to supply his place as well as we may on | 


an unexpected emergency, and a little time in 
that behalf also would be valuable to us. 


TH 


tt 


ent, that they, if they saw anything worthy of 


| reply in it, might have an opportunity of reply- 


ing in their argument. 
The CHIEF JUSTICE. The rule permits 


argument by but two counsel, one in opening 


| and one in the close on the part of the Man- 


agers and two on the part of the President. 
rhe question of changing the rule has been 


| frequently before the Senate and the Senate 


} 


| 


| made. 


Mr. JOHNSON. Mr. Chief Justice, I move | 


that the Senate, sitting as a court of impeach- 
ment, adjourn until Thursday morning. 

Several Senators. Say Wednesday. 

Mr. Manager LOGAN. If the gentleman 
will withdraw the motion for a moment, I de- 
sire to make a request of the Senate. 

Mr. JOHNSON. 
would submit the motion in this form: that 
when the Senate, sitting as a court of impeach- 


ment, adjourns to-day, it adjourn to meet at || cases upon which they purpose to rely as fur- | 


eleven o'clock on Wednesday morning. 

Mr. DOOLITTLE. I suggest twelve o'clock 
instead of eleven. [‘‘ No, no.”’ 

The CHIEF JUSTICE. The rule now fixes 
eleven as the hour of meeting. 

Mr. Manager LOGAN. I merely desire to 
make a request. Is this the proper time to do 
it, sir? 

The CHIEF JUSTICE. 

Mr. Manager LOGAN. 


Tt is. 


Senate before the adjournment, as doubtless 


that will be granted upon the statement of the | 


honorable counsel for the President and the 
Managers, as they both seem to desire this ex- 
tension of time. I have not presumption 
enough to ask of the Senate permission to ad- 
dress them on the issues presented for their 


consideration, nor do I desire to do so; but I | 


ask that | may be permitted: to file to-day the 
printed argument which I have prepared that it 
may become a part of the record, without taking 

the time of the Senate, inasmuch as the evi- 

dence on both sides, for the prosecution on the 

of the people and for the respondent, has 
een closed. 

Mr. STEWART. Mr, President, I move 
that leave be granted to the Manager to file his 
argument. 

The CHIEF JUSTICE. That involves a 
change of the rules, and it cannot be done if 
there is any objection. 

Mr. BUCKALEW. _I object. 

Mr. JOHNSON. May I ask the honorable 
Manager whether the argument is now in print? 

Mr. Manager LOGAN. It is, and I am 
ready to file it at once. 

Mr. STEWART. 


& copy of his argument to the other side. 

The CHIEF JUSTICE. The order cannot 
be made except by unanimous consent, as it 
involves achange of the rules. Is there unani- 
mous consent? 

Mr. BUCKALEW. I object. 

Mr. WILSON. I ask that the rule bearing 
on this matter be read. 

The CHIEF JUSTICE. The Secretary will 
teal the twenty-first rule. 

The Chief Clerk read as follows: 

“XXI. The case, on each side, shall be opened by 
One person. The final argument on the merits may 

© made by two persons on each side, (unless other- 
Wise ordered by the Senate, upon application for 


that purpose,) and the argument shall be opened and 
closed on the part of the House of Representatives.” 


Mr. Manager LOGAN. Mr. President, the | 


reason I made the request to-day—if it is 
denied, as a matter of course I shall not renew 
‘twas that I might present the argument | 
have prepered, to the counsel for the respond- 


Mr. President and | 
Senators, I desire to make a request of the | 


I make the motion that | 
leave be granted, and that the Manager furnish 


Certainly ; or rather I | 





| 
| 
| 
| 








| 


tt 


! 


| ject of removals and appointments. 
present time I am not informed whether there || 


has uniformly refused to alterit. Anordercan 
be submitted to-day to be considered on the 
next day of meeting, but not for present con- 
sideration except by unanimous consent. 
Mr. HOWE. I did not hear any objection. 
The CHIEF JUSTICE. Objection has been 


Ma DOOLITTLE. I object. 

Mr. Manager BOUTWELL. Mr. President, 
before the adjournment of the Senate I should 
like to call the attention of the counsel for the 
respondent to a feature of the testimony. It 
happens that the Managers, as I suppose, under 
the construction given to the rule, are to pro- 
ceed first in the argument. A large mass of 
testimony has been introduced upon the sub- 
At the 


are special cases on which the counsel for the 
President rely. I think it may be proper for 
me at this time to ask them whether there are 


nishing precedents for the course pursued by 
the President on the 21st of February. 

Mr. ANTHONY. Mr. President, I will make 
a motion, to lie over until to-morrow, that the 
twenty-first rule be so modified as to allow the 
honorable Manager 

The CHIEF JUSTICE, 
reduced to writing. 

Mr.STEWART?. Ihave drawn up an order 
which I submit in writing. 

The CHIEF JUSTICE. 
Nevada submits an order, which will be read 
by the Secretary. 

The Chief Clerk read as follows: 





Ordered, That the honorable Manager Logan have | 
leave to file his written argument to-day and furnish | 


a copy to each of the counsel for the respondent. 

Mr. SHERMAN. Mr. President, I submit, 
as a substitute for that, to go over with it, the 
following : 


That the Managers on the part of the House of | 


Representatives and the counsel for the respondent 
have leave to file written or printed arguments before 
the oral argument commences, 

The CHIEF JUSTICE. The order sub- 
mitted by the Senator from Nevada is under 
consideration unless objected to. 

Mr. BUCKALEW. I mean my objection 
to apply to all this. 

The CHIEF JUSTICE. It is objected to. 
For information, the amendment proposed by 
the Senator from Ohio will be read. 

Mr. STEWART. I will accept the amend- 
ment offered by the Senator from Ohio asa 
substitute for my proposition. 

The CHIEF JUSTICE, 
proposed will be read for information. 

The Chief Clerk read as follows: 

Ordered, That the Managers on the part of the 
House of Representatives and the counsel for the 
respondent have leave to file written or printed argu- 
ments before the oral argument commences. 

The CHIEF JUSTICE. The present con- 
sideration of the order is objected to; it will 
lie over until to-morrow. 

Mr. DOOLITTLE. Mr. Chief Justice, the 


motion now made is a change of the rule, and | 


I object to it. 
The CHIEF JUSTICE. 
jected to. 
Mr. JOHNSON. 


It is already ob- 


I now renew the motion 


that when the Senate, sitting as a court of im- | 
peachment, adjourns, it adjourn to meet at 


eleven o’clock on Wednesday. 
The motion was agreed to. 
Mr. EDMUNDS. 
sitting for this trial do now adjourn. 
The motion was agreed to; and the Sen- 


The order will be | 


The Senator from | 


The order as now | 


I move that the Senate | 
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Wepvespay, April 22, 1868. 
The Chief Justice of the United States took 
the chair. 
"he usual proclamation having been made 


| by the Sergeant-at-Arms, 


| 
| 


4 The CHIEF JUSTICE, 


The Managers of the impeachment on the 
part of the House of Representatives and the 
counsel for the respondent, except Mr. Stan- 
bery, appeared and took the seats assigned to 
them respectively. 

lhe members of the House of Representa- 
tives, as in Committee of the Whole preceded 
by Mr. E. B. Wasnsurne, chairman of that 
committee, and accompanied by the Speaker 
and Clerk, appeared and were conducted to 
the seats provided for them. 

The CHIEF JUSTICE. The Secretary will 
| read the minutes of Monday’s proceedings. 

Mr. EDMUNDS. Mr. President, I move that 
the reading of the Journal be dispensed with. 

The CHIEF JUSTICE. Unless there be 

some objection it will be so ordered. The Chair 
hears no objection. Itis so ordered. Senators, 
the business under consideration when the Sen- 
| ate adjourned on Monday was an order offered 
| by the Senator from Nevada, [Mr. Srewakrz, ] 
which the Clerk will read. 

The Chief Clerk read as follows: 

Ordered, That the Managers on the part of the 
House of Representatives and the counsel of the 
respondent have leave to file written or printed argu- 
ments betore the oral argument commences, 

Mr. VICKERS. Mr. President, I beg leave 
to offer this as a substitute. 
The CHIEF JUSTICE. 

read the substitute. 

The Cuter CLerk. It is proposed to strike 
out all of the proposed order, and insert in 
lieu thereof: 

As the counsel for the President have signified to 
the Senate, sitting as a court for the trial of the im- 
peachment, that they did not desire to file written or 
printed arguments, but preferred to argue orally, if 
allowed to do so: Therefore, 

Resolved, That any two of the Managers other than 
those who under the present rule are to open and 
close the discussion, and who have not already ad- 
dressed the Senate, be permitted to file written argu- 
ments at or before the adjournment of to-day, or to 
make oral addresses after the opening by ene of the 
Managers and the first reply of the President's coun- 
sel, and that other two of the counsel for the Presi- 
dent who have not spoken may have the —— 
of reply, but alternating with the said two Managers 
leaving the closing argument for the President anc 


the Managers’ final reply to be made under the ori- 
ginalrule. * 

Mr. CURTIS. Mr. Chief Justice, it may 

have some bearing possibly on the vote which 
is to be taken on this proposition if 1 were to 
state what | am now authorized to state, that 
the extent of Mr. Stanbery’s indisposition is 
such that it will be impracticable for him to 
take any further part in this trial. 
Senators, you who 
agree to the amendment proposed by way of 
substitute by the Senator from Marylaad will 
say ay. 

Mr. CONNESS called for the yeas and nays, 
and they were ordered. , 

Mr. YATES. Iask for the reading of the 
amendment. 

The CHIEF JUSTICE. The Secretary will 
read the original proposition and also the 
| substitute. 

The Chief Clerk read the order proposed 
by Mr. Stewart and the amendment of Mr. 
V ICKERS. : 

The question on theamendment being taken 
by yeas and nays, resulted—yeas 26, nays 20; 
| as follows: 

YEAS—Messrs. Buckalew, Cragin, Davis, Doolit- 
tle, Edmunds, Fessenden, Fowler, Frelinghuysen, 
Grimes, Hendricks, Johnson, McCreery, Morrill of 
Maine, Morton, Norton, Patterson of New Hamp- 
| shire, Patterson of Tennessee, Saulsbury, Sprague, 
Tipton, Trumbull, Van Winkle, Vickers, Willey, 
Wilson, and Yates—26. 

NAYS—Messrs. Cameron, Cattell, Chandler, Con- 
ness, Corbett, Drake, Ferry, lenderson, Howard, 
Howe, Morgan, Morrill of Vermont, Pomeroy, 
Ramsey, Ross, Sherman, Stewart, Sumuer, Thayer, 
and Williams—20. 

NOT VOTING—Messrs. Anthony, Bayard, Cole, 
Conkling, Dixon, Harlan, Nye, and Wade—8. 


The Secretary will 











| Mr. POMEROY. The Senator from Cali- 


ate, sitting for the trial of the impeachment, || fornia, [Mr. Coe,] who sits by my side, bas 


adjourned until Wednesday, the 22d instant. 


| been called suddenly to leave the city on 
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dione 








account of a matter of deep interest to his j The CHIEF JUSTICE. The question is 


He wished me to say this to the | 


family. ‘ / 
Senate in explanation of his absence. 

So the amendment was agreed to. 

’ ‘ ‘Tr rom “" mn" . } 

The CHIEF JUSTICE, The question re- | 
curs on the order as amended. 

Mr. CONNESS called for the yeas and nays, 
and they were ordered; and being taken, re- | 
sulted—yeas 20, nays 26; as follows: 

YEAS—Messrs. Buckalew, Cragin, Davis, Doolit- 
tle, Fowler, Hendricks, Johnson, McCreery, Morton, 
Norton, Patterson of New Hampshire, Patterson of 
Tennessee, Saulsbury, Sumner, Tipton, ‘Trumbull, 
Vickers, Willey, Wilson, and Yates—20, 

: 5-—Messrs. Cameron, Cattell, Chandler, Con- 
ness, Corbett, Drake, Edmunds, Ferry, Fessenden, 
Frelinghuysen, Grimes, Henderson, Howard, Howe, 
Morgan, Morrill of Maine, Morriil of Vermont, 
Pomeroy, Kawsey, Ross, Sherman, Sprague, Stewart, 
Thayer, Van Winkle, and Williams—25, 

NOT VOTING—Messrs, Anthony, Bayard, Cole, 
Conkling, Dixon, Harlan, Nye, and Wade—8. 





So the amendment was disagreed to. 1| 


Mr. VICKERS. Mr. President, I send an | 
order to the chair. 

Mr. Manager STEVENS. Mr. Chief Jus- | 
tice, I desire to make an inquiry; and that is 
whether there is any impropricty in any Man- 
ager’s publishing a short argument after this | 
vote. After the motion made here on Mon- | 
day some few of us, I among the rest, com- 
menced to write out a short argument. I ex- 
sect to finish it to-night, and, if the first vote 
Pad passed, I meant to file it. I do not know | 
that there is any impropriety now in printing it 
except that it will not go into the proceedings. 


I would not like to do anything which would || 


be improper, and I inquire whether there would 
be any impropriety ? 

Mr, FERRY. Mr. President, I inquire | 
whether it would be in order to move the 
original order upon which we have taken no | 
vote, introduced, I think, by the Senator from | 
Massachusetts, [Mr. Sumner. ] 

The CHIEF JUSTICE. Itwould not. As 
the Chief Justice understands the matter is 
finally disposed of. A proposition has been 
offered by the Senator from Maryland, [ Mr. 


The Chief Clerk read the order proposed by 
Mr. Vickers, as follows: 

That one of the Managers on the part of the 
House be permitted to file his printed argument be- 
fore the adjournment of to-day, and that after an oral 
opening by a Manager and the reply of one of the 
President's counsel, another of the Pre8ident’s coun- 
sel shall have the privilege of filing a written or of 
making an oraladdress, to be followed by the closing 
speech of one of the President’s counsel and the final 
reply of a Manager under the existing rule. 

The CHIEF JUSTICE. This order is inthe 
nature of an amendment of the rules, and can- 
not be considered now unless by unanimous 
consent. 

Mr. CONNESS. That was offered, I believe, 
two days since, if Iam not mistaken, by the 
Senator from Nevada. 

The CHIEF JUSTICE. It has just been 
offered by the Senator from Maryland. If there 
is no objection it will be now considered. 

Mr. CONNESS. I offer a substitute for it. 

The-CHIEF JUSTICE. It is before the 
Senate for consideration, and the Senator from 
California eae a substitute. 

Mr. SHER) AN. I should like to have it 
read again. It was not heard. 

The CHIEF JUSTICE. In a moment. 
The Secretary will read the order proposed by 
the Senator from Maryland, and also the sub- 
stitute proposed by the Senator from California. 

The Cuter CLerx The order as proposed 
by the Senator from Maryland is: 

Ordered, That one of the Managers on the part of 
the House be permitted to file his printed argument 
before the adjournment of to-day, and that after an 
oral opening by a Manager, and the reply of one of 
the President’s counsel, another of the President’s 
counsel shall have the privilege of filing a written or 
of making an oral addr to be followed by the 
closing speech of one of the President’s counsel, and 
the final reply of a Manager under the existing rule, 

The Senator from California proposes to 
amend by striking out all after the word 
*ordered”’ and inserting: 

That such of the Managers and counsel for the 
President as may caoose to do so have leave to file 
arguments before Friday, April 24, 


ee 
St 


LL 
EE ——————— 


| ator from California. 


SUPPLEMENT TO 





on the amendment proposed by way of substi- 
tute. 

Mr. CONNESS called for the yeas and nays, 
and they were ordered. 

Mr. BUCKALEW. I would move to lay 
the resolution and amendment on the table ; 
but I desire to have the order and amendment 
read again. 


The CHIEF JUSTICE. The order and 


|| proposed amendment will be read again. 


‘The Chiet Clerk read the order and the amend- 
ment, 

Mr. CONNESS. Mr. President, I wish to 
modify my amendment so as to read ‘‘on or 
before Friday, April 24.’’ 

The CHIEF JUSTLCE. That modification 
will be made if there be no objection. The 


|| question is on the motion of the Senator from 


Pennsylvania, [Mr. BuckALew, } to lay on the 
table the proposition and pending amendment. 

The motion was not agreed to. 

The CHIEF JUSTICE. The question re- 
curs on the amendment proposed by the Sen- 
Upon that question the 
yeas and nays have been ordered. 

The question being taken by yeas and nays, 
resulted—yeas 24, nays 25; as follows: 

YEAS—Messrs. Cameron, Cattell, Chandler, Conk- 
ling, Conness, Corbett, Cragin, Drake, Ferry, Hender- 


son, Howard, Morrill of Vermont, Patterson of New 
Hampshire, Pomeroy, Ramsey, Sherman, Stewart, 


| Sumner, Thayer, Tipton, Willey, Williams, Wilson, 
|} and Yates—24 . 


| 
Vickers, ] which will be read for infermation. 
| 





NAYS—Messrs. Anthony, Bayard, Buckalew, Da- 
vis, Dixon, Doolittle, Edmunds, Fessenden, Fowler, 
Frelinghuysen, Grimes, Hendricks, Howe, Johnson, 
McCreery, Morgan, Morton, Norton, Patterson of 
Tennessee, Ross, Saulsbury, Sprague, Trumbull, Van 
Winkle, and Vickers—25. 

NOT VOTING—Messrs. Cole, Harlan, Morrill of 
Maine, Nye, and Wade—5., 

So the amendment was not agreed to. 

The CHIEF JUSTICE. The question re- 
curs on the order proposed by the Senator from 
Maryland, hand VICKERS. ] 

Mr. JOHNSON. I move to amend the 
order by inserting ‘‘two’’ instead of ‘*one’’ 
before the words ‘‘of the Managers,’’ at the 
beginning of the order. 

Mr. SHERMAN. Say “‘all.”’ 

Mr. JOHNSON. No; I will not say all; 
that would be objectionable. 

The CHIEF JUSTICE. The question is on 


| the amendment of the Senator from Maryland, 


[Mr. Jounson,] to strike out ‘‘one’’ and in- 
sert ‘‘two.”’ 

The question being put, the Chief Justice 
declared that the amendment appeared to be 
agreed to. 

Mr. CONKLING called for a division. 

Mr. HOWARD. I ask how the order will 
read if amended ? 

The CHIEF JUSTICE. It is proposed to 
strike out ‘‘one’’ in the first line and insert 
‘*two;’’ so as to read: ‘‘That two of the 
Managers on the part of the House be per- 
mitted to file, &c.’’ 

Mr. CONKLING. I beg to withdraw the 


| call for a division; I made it under a misap- 


prehension of the amendment. 

The CHIEF JUSTICK. The Chief Justice 
announced the vote as agreed to. Theamend- 
ment, then, stands as agreed to. 

Mr. CONNESS. What is the state of the 

uestion now, the amendment adopted ? 

The CHIEF JUSTICE. The amendment 
is adopted, The question is on the order as 
amended. 

Mr. Manager WILLIAMS. Mr. President 
and Senators, I beg leave to suggest, as I do 
very respectfully, that the effect of this order 
as it now stands, requiring that any argument 
which may be presented shall be in print to- 
day, will be to leave the matter substantially 
as it was before, because there is but one of 
the Managers, as I believe is well understood, 
although three of them would like to put in 
arguments, there is but one of them who is so 
prepared just now; that is to say, whose argu- 
ment isin print. So that, in this shape, it 
would be keeping the word of promise to the 
ear and breaking it to the hope. 





| 














. —— 
Mr. JOHNSON. What time would the 
Manager like? 

Mr. Manager WILLIAMS. Ifyou would gq 
‘‘written’’ instead of ** printed,’’ it would be 
satisfactory. ' 

Mr. SHERMAN. I move that the order be 
so amended that ‘the Managers shall haye 
leave to file written or printed arguments,”’ 

The CHIEF JUSTICE. It is moved to 
strike out the word ‘‘ two’’—— 

Mr. SHERMAN, No, sir. 

The CHIEF JUSTICE. The Chief Justicg 
| does not understand the amendment. 

Mr. SHERMAN. Will the Secretary reaq 
the first clause, and I will submit an amend. 
ment. 

The CHIEF JUSTICE, 
| will read the first clause. 
The Chief Clerk read as follows: 

Ordered, That two of the Managers on the part of 


| the House be permitted to file their printed argy- 
| ment. 


Mr. SHERMAN. I move thatthe language 
be, ‘* The Managers on the part of the House 
be permitted to file petal or written argu. 
ments.”’ 

Mr. FESSENDEN. That cannot be done 
| without reconsidering the vote by which we 
inserted the word ‘‘ two.’’ 

The CHIEF JUSTICE. A motion to strike 
out the word ‘‘two’’ and insert anything else 
| will not be in order; but a motion to add the 
words ‘* or written’’ will be in order, 

Mr. SHERMAN. I will then move to recon- 
| sider the vote adopting the amendment of the 
| Senator from Maryland, [ Mr. Jounson, ] insert- 
ing the word ‘ two.”’ 

lhe CHIEF JUSTICE. The Senator from 
Ohio moves to reconsider the vote by which 
the word ‘‘ one’’ was stricken out and ‘ two” 
| was inserted, 

The motion was not agreed to. 

The CHIEF JUSTICE. The question re- 
curs on theamendment to insert after the word 
‘* printed’’ the words ‘‘ or written.”’ 

Mr. GRIMES. I wish to have the order 
reported, so as to know when these written 
argumentsare tobe filed. [‘‘ To-day.’’] Then 
I ask unanimous consent to inquire whether or 
not it is expected that the counsel for the 
President will examine these written arguments 
| to-day and be able to make 4 reply to them to- 
morrow morning ? 

The CHIEF JUSTICE. The question is 
upon adding after the word ‘ printed’’ the 
words ‘‘ or written.’’ 

The amendment was agreed to. 


Mr. WILSON. I ask that the order be read, 
as modified. : 

The Chief Clerk read as follows: 

Ordered, That two of the Managers on the part of 
the House be permitted to file their printed or writ- 
ten arguments before the adjournment of to-day, and 
that after an oral argument by one Manager and the 
reply of one of the President’s counsel, another of 
the President's counsel shall have the privilege of 
filing a written or of making an oral address to he 
followed by the closing speech of one of the Presi- 
dent’s counsel and the final reply of a Manager under 
the existing rule. 


Mr. CORBETT. Mr. President, I move to 
insert in place of the word ‘ another’ the word 
‘*two,’? so as to make it the same on the part 
of the President’s counsel as on the part of the 
Managers. 

The CHIEF JUSTICE. The Clerk will 
read the order as it stands now, and as it will 
be if amended as proposed. , 

Mr. FOWLER. Mr. Chief Justice, the noise 
is so great in the Hall that we cannot hear. 

The CHIEF JUSTICE. Conversation 1 
the Senate Chamber must be suspended. 

Mr. FOWLER. Particularly in the galleries. 

The CHIEF JUSTICE. Conversation '2 
the Senate Chamber mugt be suspended, 1 
cluding the galleries. ; 

The Cuter Cierk. It is proposed to strike 
out the word.‘ another”’ before the words “of 
the President's counsel,”’ and to insert ‘‘ two; 

| so that the order will read: 


The Secretary 














| Ordered, That two of the Managers on the part of 
the Hodse be permitted to file their printed or wn r 
| tem arguments before the adjournment of to-day, 4 
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that after an oral opening by a Manager and the 
eply of one of the President’s counsel, two of tho 
Pres jent’s counsel shall have the privilege of filing 
. written or of making an oral address, to be followed 
by the closing speeeh of one of the President’s coun- 
«| and the final reply of a Manager under the exist- 
ing rule. 

Mr. EVARTS. Mr. Chief Justice and Sen- 
ators, if you will allow me to say one word on 
this question, as the rule now stands two of the 
President’ s counsel are permitted to make oral 
arguments. ; ; 
modification of inserting ‘‘two’’ instead of 
“another,’’ we understand that three of the 
President’s counsel will be enabled to make 
oral arguments to the Senate. That isas many 
as, under any circumstances, would wish or be 
ble to do so. 


Mr. Manager STEVENS. 


a 


Mr. Chief Jus- 


tice, this would embarrass the Managers among || 


Would it not do to 
say that ‘‘the Managers and the counsel for 
the President may file written or printed argu- 
ments between this and the meeting of the 
court to;morrow?’’ ‘That would disembarrass 
us of all our difficulties, and I cannot perceive 
its inconvenience. 


Mr. BAYARD. 


themselves very much, 


Mr. Chief Justice, I move 


| The CHIEF JUSTICE. The question now 
is on the substitute proposed by the Senator 
from Missouri, [ Mr. Hanpunsor:} The Clerk 
will read it. 


The Chief Clerk read as follows: 


|| Strike out all after the word “Ordered” in the 


By the amendment, without the | 


to lay the resolution on the table, and I ask | 


for the yeas and nays. 

Mr. NELSON rose. 

Mr. BAYARD. I withdraw the motion. 

Mr. FESSENDEN. Mr. President, I ask 
if the order was not adopted. 

The CHIEF JUSTICE. It has not been. 

Mr. FESSENDEN,. 
adopted. 

The CHIEF JUSTICE. It has not yet been 

adopted. 
the vote has not been taken on the order. 
.Mr. TRUMBULL. Mr. President, I should 
like to inquire what the question before the 
Senate is prior to the motion to lay on the 
table? 

The CHIEF JUSTICE. 
on the table is withdrawn. 

Mr. TRUMBULL. What isthe motion pend- 
ing? 

The CHIEF JUSTICE. 
ing is to strike out the word ‘‘ another”’ 
insert the word ‘* two.” 

Mr. TRUMBULL. I would ask the unani- 
mous consent.of the Senate to appeal to the 
Senator from Oregon to withdraw that amend- 
ment. The counsel do not ask it. 

Mr. CORBETT. Mr. President, as the order 
is satisfactory to the President’s counsel as it 


The motion to lay 


and 


now stands without the amendment I withdraw | 


the amendment. 

The CHIEF JUSTICE. 
adopting the order. 
it now stands, 

The Chief Clerk read as follows: 


Ordered, That two of the Managers on the part of 
the House be permitted to filetheir printed or written 


The Clerk will read it as 


arguments before the adjournment of to-day, and || 


that after an oral opening by a Manager and the 
reply of one of the President’s counsel, another of 
the President’s counsel shall have the privilege of 
filing a written or of making an oral address, to be 
followed by the closing speech of one of the Presi- 


deut’s counsel and the final reply by a Manager under 
the existing rule. 


Mr. CONNESS. Lask for the reading again 

of the first part of the order. 

lhe Chief Clerk read the order. 

Mr. CONNESS. 
esire to suggest 
_ The CHIEF JUSTICE. 

California can speak by unanimous consent. 
Mr.CONNESS. _ I will not ask consent, nor 

speak, [ move, at the instance of one of the 

Managers, to amend so that it will read ‘‘ before 





The motion pend- | 


The question is on | 


An amendment was adopted, but | 





That, Mr. President, I | 


The Senator from | 


to-morrow noon,”’ that that length of time be 


given to file either written or printed argu- 
ments, as they are not ready to-day. 


Mr. GRIMES. How can the other side | 


reply to-morrow ? 


Mr. HENDERSON. 
su stitute. 
. The CHIEF JUSTICE. The first question 
's on the amendment proposed by the Senator 
ftom California, [Mr. Conness. } 

The amendment was agreed to. 


I desire to offer a | 


I understood it to be || 


Original proposition, andinsert: = 

That all the Managers not delivering oral argu- 
| ments may be permitted to file written arguments at 
| any time before the 24th instant, and the counsel for 
| the President not making oral arguments may file 
written arguments at any time before Tuesday, the 
28th instant. 

Mr. HENDERSON called for the yeas and 
nays on the amendment, and they were or- 
de red. 

Mr. THAYER. 
| subject on the table. 

Mr. SPRAGUE called forthe yeas and nays, 
and they were ordered; and being taken, re 
sulted—yeas 13, nays 37; as follows: 

YEAS—Messrs. Buckalew, Conkling, Dixon, Doo- 


| ton, Ross, Sprague, Thayer, and Williams—13. 
NAYS—Messrs. Anthony, Cameron, Cattell, Chand- 

ler, Conness, Corbett, Cragin, Davis, Drake, Ferry, 

Fessenden, Fowler, Frelinghuysen, Harlan, Ilend- 


Maine, Morrill of Vermont, Morton, Patterson of 
New Hampshire, Patterson of Tennessee, Pomeroy, 
Ramsey, Saulsbury, Sherman, Stewart, Sumner, 
| Tipton, Trumbull, Van Winkle, Vickers, Willey, 
Wilson, and Yates—37. 


Wadce—4. 


agreed to. 
The CHIEF JUSTICE. 
on the amendment proposed by the Senator 
from Missouri, to strike out all after the word 
‘*Ordered’’ and to insert what will be read by 
the Secretary. 
Mr. HENDERSON. 


Before it is read I 


‘* Monday, the 27th,”’ 
the 28th.”’ 

The CHIEF JUSTICE. The Secretary will 
read the amendment, as modified. 

The Chief Clerk read as follows: 

Strike out all after the word ‘* Ordered,” 
sert: 

That all the Managers not delivering oral argu- 
ments may be permitted to file written arguments 
at any time before the 24th instant, and the counsel 
for the President not making oral arguments may 


file written arguments at any time before Monday, 
the 27th instant. 


Mr. HENDERSON. I will say ‘‘before 
eleven o’clock on Monday, the 27th instant,’ 
so that they will be in at the time of meeting. 

Mr. DOOLITTLE. Mr. Chief Justice, I 
desire to inquire of the Chief Justice whether 
under that rule all the Managers would not be 
permitted to deliver oral arguments? 

Mr. HENDERSON. It does not change 
the present rule. 

The CHIEF JUSTICE. The Secretary will 
read the order proposed. ° 

Mr. EVARTS. Mr. Chief Justice and Sen- 


instead of ‘* Tuesday, 


and in- 





posed, it would not enlarge the privilege of the 
| President’s counsel in addressing the court. 
| Any liberality that should be shown by the 
Senate, so far as it could be availed of by the 


stances in which they are placed, would prob- 


part to make oral addresses. 

Mr. NELSON. Mr. Chief Justice and Sen- 
ators, I have felt and still feel an almost irre- 
sistible repugnance to saying anything to the 
Senate upon this subject. In the first place, 
in the view which I entertained of the Consti- 
tution and laws of our country, I regard it asa 
matter of right in the President of the United 
| States to appear by counsel. I suppose, follow- 
ing the analogies of courts of justice, that the 
Senate, sitting as a court, have the right to 
regulate the number of counsel and to confine 
it within reasonable limits. Inasmuch as the 
Senate had indicated, by a rule which was 
adopted before the commencement of the trial, 
the number of persons who were to address the 
Senate in the progress of the trial, I felt reluc- 





| tant to ask that any alteration of that rule 


| should be made in behalf of the President's 


The question is | 


desire to modify it so as to make it read, | 


HE CONGRESSIONAL GLOBE, — 
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| never been to me a source of satisfaction to 


attempt to address an unwilling andience, and 
much less would it be a source of gratilication 
for me to attempt to address the Senate when 


| they had indicated bya rule that they were un- 


willing to hear furtherargument. Ona former 
occasion I stated to the Senate that intending 
on our part faithfully to adhere to the rule 
which you had prescribed for the conduct and 


| management of the trial, two of the President’s 


I move to lay the whole 


counsel had determined not to address the Sen- 
ate; that three others of the President's ecoun- 
sel had assumed, with our consent, the man- 
agement and direction of the case, and that in 
our arrangement it was left to them to make 
the argument before the Senate. As an appli- 
cation was made on the side of the Managers 
to enlarge the number, | thought that it would 
not be improper on our part to ask to be per- 


| mitted to appear for the cause and to argue it. 


little, Edmunds, Grimes, Henderson, MeCreery, Nor- | 


a Howard, lowe, Johnson, Morgan, Morrill of | 


NOT VOTING—Messrs. Bayard, Cole, Nye, and 


ators, as we understand the order now pro- | 


ably need to include an opportunity on their | 


j by sickness. 


Since | made a few brief observations to the 
Senate the other day, Mr. Stanbery, upon 
whom we relied to make the leading argument 
in behalf of the President, has been confined 
‘lt is uncertain whether he will 
be able to address the Senate at all; the prob- 


| abilities at present are that he will not; and 
| even if he should make the effort, the chances 


are that he will be unable to make that argu- 
ment to the Senate which he had intended to 


: f || make. 
So the motion to lay on the table was not || 


Under these circumstances I desire to say 


| to the Senate that 1 would like to be permit- 
i} ted to address the Senate in behalf of the 
| President. 


Indeed, I desire that the rule shall 
be so enlarged as to give all the President's 
counsel the privilege of addressing the Senate, 


| either orally or in writing, as we may find con- 


venient to do. I have stated that, owing to 
the circumstances indicated, we have not pre- 
pared written arguments; and it is too late 
now for the two counsel who had not intended 
to address the Senate to make such prepara- 


| tion; but in the progress of the case | have 


| made such notes and memoranda that [ think 


I could argue the case before you; and I feel 
constrained by a sense of duty to ask the Sen- 
ate, under these circumstances, to allow the 
whole of the counsel to make addresses. 

I beg leave to assure you, Senators, that in 


| doing this I am not animated, as [ trust, by a 


spirit of idle vanity, and by the desire to make 
an address in a great cause like this. I have 


| lived long enough in the world to know that 


sometimes we can make more by our silence 
than by an effort to make a public address. IL 
am satisfied from my experience that great 


| risks attend such an effort, especially when we 


|| attempt to address the Senate or any other 


assembly extemporaneously; and were | to 


/ consult my own feelings and inclinations, [ 


would not make this request; but, under the 


peculiar circumstances by which we are sur- 


rounded, if the Senate are willing to enlarge 
the rule, I choose to take the risk and to take 
my chances of endeavoring to argue the case 
before you, and I feel, Senators, that, under 


| existing circumstances, this is not an unrea- 


| President’s counsel under the peculiar circum- |) 


sonable request. 

I may say, although I am not expressly 
authorized to do so, that 1 am satisfied the 
President desires that his cause shall be au- 
gued by the two additional counsel whom he 
has provided in the case, besides the three 
counsel who were heretofore selected for that 


|| purpose; and I trust you will not deny us this 


' 


I trust that you will feel at liberty to 
lt we 


right. | 
extend it to all the counsel in the case. 


choose to avail ourselves of it we will do so. 


I have no sort of objection, so far as 1 am 
concerned, that the same right shall be ex- 
tended to all or to more than an equal num- 
her of the Managers on the other side. I trust 
tnat the resolution will be so shaped as to em- 
brace all the counsel who are engaged in the 
cause in behalf of the President. I do not 
know that under these circumstances | shall 
be able to interest the Senate at all. But it is 
a case of great importance. On the trial of 
Judge Chase, six of the managers were per- 


counsel for the very simple reason that it has || mitted to address the Senate, and five of the 
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counsel for the defendant were permitted to 
address the Senate; and in a great case liké 
this, one of such momentous magnitude, a 
case in which the whole country is interested, 
is it asking, Senators, too much at your hands, 
that you will enable us to present his case in 
the best manner that we may be able to do 
under the circumstances by which we are sur- 
rounded ? 

The CHIEF JUSTICE. The question is 
on the amendment proposed by the Senator 
from Missouri, [Mr. Henxperson. ] 


| 
i 
| 
1] 


| 





The See- || 


retary will read the original proposition again, || 
| 


and also the amendment. 

The Cuier CLterk. The original order is as 
follows: 

Ordered, That two of the Managers on the part of 
the Louse be permitted to file their printed or written 
arguments on or before eleven o'clock to-morrow, 


and that after an oral opening by a Manager and 
the reply of one of the President's counsel, another 


| 


i} 


| amend the amendment by striking out all after 


of the President's counsel shall have the privilege of |! 


filing a written or making an oral address, to be fol- 


lowed by the closing speech of one of the President's | 


counsel and the final reply of a Manager under the 
existing rule, 


Theamendmentof the Senator from Missouri 
is to strike out all after the word ‘*ordered”’ 
and insert: 


That all the Managers not delivering oral argu- 
ments may be permitted to file written arguments at 


any time before the 24th instant, and the counsel for | 


the President not making oral arguments may file 
written arguments at any time before eleven o'clock 
of Monday, the 27th instant. 


Mr. HOWARD. Mr. President, I rise to 
make an inguiry, whether the proper construc- 
tion of the amendment offered by the honor- 
able Senator from Missouri does not open the 
door and repeal the twenty-first rule ; in short, 
whether it does not allow all the counsel on 


the part of the accused and all the Managers | 


who-may see fit to make oral arguments in 
the final summing up ? 
Mr. CONNESS. To make that—— 

Mr. EDMUNDS. I object to debate. 

Mr. CONNESS. To make that entirely clear, 
I move to insert the words “in accordance 
with the twenty-first rule.”’ 

The CHIEF JUSTICE. 
twenty-first rule.’’ 

Mr. CONNESS. 
twenty-first rule.’’ 

Mr, HENDERSON. I accept the modifi- 
cation, That is what it means now. 

The CHIEF JUSTICE. The Secretary will 
read the substitute, as modified. 

The Chief Clerk read as follows : 

Ordered, That all the Managers not delivering oral 
arguments may be permitted to file written argu- 
iments at any time before the 24th instant, and the 
counsel for the President not making oral argu- 
ments may file written arguments at any time after 
eloven o'clock of Monday, the 27th instant, subject, 
however, to the twenty-first rule. 


Mr. CONNESS. I wish to insert that lan- 
guage at the beginning after the word ‘‘ that ;’’ 
so that it will read ‘‘ that subject to the twenty- 
first rule’’ so and so shall be done. 

Mr. HENDERSON. I suggest, after the 
words ‘‘oral arguments,’’ to insert ‘except 
the two Managers delivering oral arguments 
under the twenty-first rule.’’ 

The CHIEF JUSTICE. The Chief Justice 
will suggest to the Senator from Missouri that 
his object will be attained by accepting the 
amendment proposed by the Senator from Cal- 
ifornia, inserting the words ‘subject to the 
twenty-first rule.’’ 

Mr. CONNESS. [ask if it was my privi- 
lege to offer itas an amendment. I do not 
know why it was not accepted. 

The CHIEF JUSTICE. The Chief Justice 
understood it to be accepted. 

Mr. CONNESS., I suggest to the Secretary 
to write it. 

The CHIEF JUSTICE. It was written and 
was accepted, as the Chief Justice understood, 
and then after it was accepted the Senator 
from Missouri proceeded still farther to mod- 
ify his amendment. 

“Mr. CONNESS. I ask the Secretary to 
read it again as I moved it. 

The Chief Clerk read as follows: 

Ordered, That, subject to the twenty-first rule, all 


‘Subject to the 


Yes, ‘‘subject to the 


| 
| 
| 


| 























after the word *‘that’’ and insert what I send 


| the President as desire to do so be permitted to file | 
| arguments or to address the Senate orally. 


| port the order, the amendment proposed, and | 


SUPPLEMENT TO 


the Managers not delivering oral arguments may be | 
permitted to file written arguments at any time be- 
fore the 24th instant, and the counsel for the President | 
not making oral arguments may file written argu- 
ments at any time before cleven o'clock of Monday, 
the 27th instant. 

The CHIEF JUSTICE. The Senatorfrom 
California moves to amend the amendment 
proposed by the Senator from Missouri by in- | 
serting after the word ‘* that ’’ the words ‘‘sub- | 
ject to the twenty-first rule.’’ 

The amendment to the amendment was 
agreed to. | 

Mr. TRUMBULL. Is an amendment still | 
in order? | 

TheCHIEF JUSTICE. It is. 

Mr. TRUMBULL. I move to strike outall 


to the Chair. 
The CuHier 


Cierx. It is proposed to 


the word ‘‘that’’ and inserting: 
As many of the Managers and of the counsel for | 


Mr. EDMUNDS, Mr. STEWART, and | 
others called for the yeas and nays, and thef | 
were ordered. 

Mr. CORBETT. I call forthe readingagain. 

The CHIEF JUSTICE. The Clerk wiil re- 


the proposed amendment to the amendment. 
The Cmier Crerx. The order originally 
proposed is as follows: 
Ordered, That two of the Managers on the part of 
the Llouse be permitted to file their printed or writ- 
ten arguments on or before eleven o'clock to-mor- 


row; and that alter an oral opening by a Manager 
and the reply of one of the President’s counsel an- 


| other of the President’s counsel shall have the priv- 


ilege of filing a written or of making an oral address, 
to be tollowed by the closing speech of one of the 
President's counsel and the final reply of a Manager 
under the existing rule. 

The Senator from Missouri [Mr. Henperson] 
proposes to amend that by striking out all after 
the word ‘* Ordered’’ and inserting: 

That, subject to the twenty-first rule, all the Man- 


| agers not delivering oral arguments may be permit- | 


ted to file written arguments at any time before the | 
24th instant, and the counsel for the President not 
making oral arguments may file written arguments 
at any time betore eleven o’clock of Monday, the 
27th instant. 

The Senator from Illinois [Mr. Trumsc..] 
proposes to amend the amendment by striking 
out all after the word ‘‘that’’ and inserting: 

As many of the Managers and of the counsel for 
the President as desire to do so be permitted to file 
arguments or to address the Senate orally. 

The CHIEF JUSTICE. The question is 
on the amendment proposed by the Senator 
from Illinois to the amendment of the Senator 
from Missouri. 

The question being taken by yeas and nays, 
resulted—yeas 29, nays 20; as tollows: 

YEAS—Messrs, Anthony, Buckalew,Conkling, Cra- 
gin, Davis, Doolittle, Edmunds, Ferry, Fessenden, 
Fowler, Grimes, Henderson, Hendricks, Johnson, 
McCreery, Morrill of Maine, Norton, Patterson of 
New Hampshire, Patterson of Tennessee, Ramsey, 
Saulsbury,. Sherman, Sprague, Tipton, Trumbull, 
Van Winkle, Vickers, Willey, andY ates—29, 

NAYS—Messrs. Cameron, Vattell, Chandler, Con- 
ness, Corbett, Dixon, Drake, Frelinghuysen, Harlan, 
Howard, Howe, Morgan, Morrill of Verjnont, Mor- 
ton, Pomeroy, Ross, Stewart, Sumner, Thayer, and 
Williams—20. _ 

NOT VOTING—Messrs. Bayard, Cole, Nye, Wade, 
and Wilson—5. 

So the amendment to the amendment was 
agreed to. 


The CHIEF JUSTICE. The question re- 
curs on the amendment as amended. 

Mr. BUCKALEW. I move to amend fur- 
ther by adding at the end of the amendment 
the following words: 


But the conclusion of the oral argument shall be 
by, one Manager, as provided in the twenty-first 
rule. 


Mr. TRUMBULL. That would be so nieces- 
sarily. 

The amendment to the amendment was 
agreed to. 

The CHIEF JUSTICE. The question recurs 
on the amendment of the Senator from Mis- 
souri [Mr. Henpersoy,] as amended on the 
motion of the Senator from Illinois, [Mr. . 
TRUMBULL. ] 


Se 








Mr. CAMERON. I rise to inquire whether 
a substitute would be in order now, 

The CHIEF JUSTICE. An amendment to 
either proposition will be in order. Does th, 
Senator from Pennsylvania propose to offer an 
amendment? . 

Mr. CAMERON. Yes, sir, by way of syb. 
stitute. 

The CHIEF JUSTICE. It will be in ordoy 
to move a substitute to strike out all after the 
word ‘*that’’ in the amendment. 

Mr. CAMERON. I send my amendment 
to the Chair. 

The Cuter Crerk. It is proposed to strike 
out all after the word ‘“‘that’’ in the amend. 
ment as amended and to insert: 


All the Managers and ail the counsel for the Prog. 


dent be permitted to file written or printed argy. 
ments by eleven o’clock to-morrow. ” 


Mr. EDMUNDS. Mr. President, I wish to 
inquire whether that is offered as a substitute 
for the original proposition or for the amend. 
ment. 

The CHIEF JUSTICE. 
ment. 

Mr. EDMUNDS. Then I rise to a point of 
order, that it is not in order on account of our 
having voted that the amendment should stand 
as it 1s. 

The CHIEF JUSTICE. The Chief Justice is 
of opinion that itisin order as an amendmeut, 
The question is on the amendment proposed 
by the Senator from Pennsylvania, [ Mr. Cax- 
ERON, ] to strike out all after the word “ that” 
in the amendmentas amended and insert what 
has been read. 

Mr. HOWE. I move to lay the order and 
the amendment on the table. 

The motion was not agreed to, 


The CHIEF JUSTICE. The question recurs 
onthe amendment proposed by the Seuator 
from Pennsylvania, btn CAMERON. | 

The amendment was rejected. 


The CHIEF JUSTICE. The question reeurs 
On the amendment of the Senator from Mis- 
souri as amended on the motion of the Senator 
from Illinois. 

Mr. YATES. Imoveto strike out all after 
the word ‘‘that’’ and insert the following. 

The CHIEF JUSTICK, The Secretary will 
read the amendment proposed by the Senator 
from Illinois, [Mr. Yares. ] 

The Cuter CLERK read the amendment, which 
was to strike out all after the word ‘‘that”’ 
and to insert: 


Four of the Managers and four of the counsel for 
the respondent be permitted to make printed or 
written or oral arguments, the Managers to have thie 
opening and closing. 


Mr. YATES called for the yeas and nays, 
and they were ordered. 

Mr. JOHNSON. I move to amend by in- 
serting at the close ‘‘ subject to the limitation 
in the twenty-first rule’’ as to the closing of 
the case, because otherwise all the Managers 
might close. 

The CHIEF JUSTICE. The amendment 
is not in order, unless it is accepted by the 
Senator from Illinois. The Senator from 
Maryland proposes to add ‘subject to the 
limitation of the twenty-first rule.’’ Does the 
Senator from Illinois accept the amendment? 

Mr. YATES. Yes, sir. 

Mr. ANTHONY. I ask unanimous con 
sent to make an inquiry. Does not this order 
allow all four of the Managers to reply after 
all four of the President’s counsel have 
spoken ? 

Mr. JOHNSON. Not asitis now amended. 

The CHIEF JUSTICE. The Chief Justice 
thinks it does not. The Secretary will read 
the amendment as it now stands. 

The Cuter Ciurk. It is proposed to amend 
the amendment by striking out all afier the 
word * that’’ and inserting : 


Four of the Managers and four of the counsel for 
the respondent be permitted to make printed o 
written or oral arguments, the Managers to have os 
opening and closing, subject to the limitation of the 
twenty-first rule. 


Mr. GRIMES. I call for the reading of the 
twenty-first rule. 


For the amend. 
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ant to fie Caief Clerk read as follows: i] Re EAS—Messrs. Anthony, Cragin, Davis, Doolittle, || sanctity of his office. We are here to show 
pe 4] “XXL. The case on each side shall be opened by || *.°t'Y: Fessenden, Fowler, Grimes, Henderson, Hend- || that he usurped the power of his position and 
8 the Ad. ‘The final argument.on the merits may || ricks, Johnson, McCreery, Morgan, Moriill of Maine, a , 
Ter an sage two persons on each side, (unless other- || Morton, Norton, Patterson of Tennessee, Ramsey, the emoluments of his patronage. We are 
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tice is 


fhe CHIEF JUSTICE. The question re- 


curs ou the amendment as amended. | 


public life is suddenly called to the discharge 
of a novel and important public duty whose 


acquiescence have been aggravated by his 
insolence; and in all those instances whereof 


imeut, Mr. FRELINGHUYSEN. I should like || Consequences, will be great and whose effects || in our articles we complain, he has made his 
posed to hear the original proposition, as moved, [ | will be historical, he must betray an inordinate prerogatives a burden to the ¢ ommonwealth 
Cam: ‘tive hho ha Wadaine taal Caltheuta. rend. self-esteem and an unpardonable lack ot mod- instead of a blessing to his constituents. 
that”? Mr. HENDRICKS. Mr. President dt move | 8 if he did not at the outset acknowledge And it is not alone that in his public course 
t what is postpone Sa Satthde gouatharatinn of thia || his diflidence and solicit forbearance. he has been shameless and guilty, but that his 
subject until the close of the first argument on || , And, sirs, more than any other man do I || private conduct has been incendiary and ma- 
r and the part of the Managers. I think that argu- || feel that it becomes me to invoke the charity | lignant. It is not only that he has notoriously 
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enator or from Maryilé > | ur. ; is. 2001 e | 


reluctantly find myself called upon to perform. 


and to arrogate to himself their respective 


original order and the proposed amendment 
1 after will be read. 
ig. lhe Curer CLerk. The original order is as 


| I shall be sustained throughout my effort by 
the consciousness that the cause | in part repre- 
sent is too great to be weakened by my weak- 


jurisdictions. Itis for these things, Senators, 
that to-day he stands impeached; and it is be- 
cause of these that the people have bid us 
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nee ee Thayer, Williams, and Wil- || . sacred and a name so spotless that nothing || that they have spared him so long, and be 
amend NOt VOTING—Messrs. Cole, Conness, Nye, and || impure could attach to the one and nothing | grateful that their magnanimity has preserved 
er the W ade—4, || dishonorable could taint the other. To do || him to this hour. Is it of the articles alleged 
So the amendment. as amended was || aught or to say aught which will disturb this || against him that he complains? 
nsel for agreed to, cherished feeling will be to destroy one of the | Sirs, the people have selected the latest but 
ated 9 Che CHIEF JUSTICE. The question || dearest impressions to which our poopie cling. || not the greatest instance of his dereliction. 
Mot the Fecurs on the order as amended. And yet, sirs, this is our duty to-day. We || They have hesitated, in the first instance, to 
‘ Tar i . 7 . . . 
Mr. EDMUNDS. I ask for the yeas and || are here to show that President Johnson, the || think that the actions which they knew were 
of the hays ou that question. | man whom this country once honored, is un- | insidious were intended to ve revolutionary. 
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They preferred to attribute to the frailty of his 


mind what they should have ascribed to the | 


duplicity of his heart; and when, day after day, 
the evidences of his falsehood became stronger 


baseness of his purpose became more and more 
palpable, and when session after session the 


|| did not wish to be severe. 
| actuated by any spirit other than a sense of 


and stronger, when month after month the | 


wool of his desertion became more and more | 
] 


convincing, still they hesitated, until further 
hesitation as to him would have been certain 
destruction to them, and they presented through 
ud, not his most flagrant offenses, but only his last 
offendings. Should he complain that they de- 
nounce for the lesser when he is equally guilty 
of the greater crimes? Is it of this tribunal 
that he complains? You, Mr. President, pre- 
side, and must worthily preside, over the Su- 
yreme Court, which is the court of last resort 
in all this land, ‘lo youand your associates is 
left the final arbitrament of the most grave and 
important controversies which coneern our peo- 
ple. By your education and habit you are fitted 
to pass upon serious issues. 
by your jurisdiction above the ordinary pas- 
sions and prejudices of the lesser courts; and 
this of itself is a guaranty of your impartiality 
in a forum like this. And you, Senators, by 
the theory and structure of our Government, 
are constituted its most select and responsible 
legislators. By the arrangement and disposi- 
tion of the functions of our Federal powers, 
you occupy a sphere the exact parallel to which 
is found in no other Government of the world. 
You are of the President, and yet so far sep- 
arated from him that you are beyond his flat- 
teries and above his threats. You are of the 
people, and yet so far removed from them that 
you are not affected by their local excitements ; 
you are not swayed by their passions, nor influ- 
enced by their tumults. When the Constitu- 
tion fixed the age of eligibility to the Senate it 
was that your minds should be matured and 
that your judgments should be ripened; it was 
that you should have come to that period when 
reason is not obscured by passion and wiglom 
is gathered of experience. ‘lo such an august 
body have the people committed their griev- 
ances; and of this he certainly should not com- 
plain. Does hecomplain of us? Sirs, it may 
be that he does; but yet | feel that he should 
not. What we have done we have done 
promptly, but none the less reluctantly. We 
felt, as citizens, the irresistible conviction that 
this man was false to every ‘citizen; and we 
felt, as Managers, that we did not dare to jeop- 
ardize, by unseemly delay or fatal favors, the 
safety of a nation. We thought— 

“If it were done, when ’tis done, then ’twere well 

It were done quickly.” 

There had been too much dallying with trea- 
son already. If but a few short years ago 
traitors had been quickly seized and speedily 
punished there would never have been a shot 
fired in rebellion. If plotters had been made 
to feel the early gripe of the law there never 
would have been a resort to arms. When we 
looked back and recalled the memories of our 
battle-fields ; when we saw the carnage amid 
the slain, the unutterable woe of the wounded ; 
when we remembered the shriek of the widow 
and the sob of the orphan; when we reflected 
on the devastation of our land and the bur- 
dens now on our people; when we turned us 


about and saw in every direction the miseries | 


and the mischiefs which follow every war, no 
matter how just, and when we remind our- 
selves that all this would not have been had 
treason been executed for its overt acts before 
yet its hands were red; and when we felt, as 
we do all feel, that to delay might bring all 
this and more upon us, we could not and did 
not pause. We urged this trial at ‘ railroad 
speed."’ In view of such results self-preser- 
vation would have dictated that we should ask 
for ‘* lightning speed.’’ Ought he to complain? 
If he is guilty, then there is no speed too great 
for his deserts. If he is innocent, there is 
none too great for his deliverance. It is the 
fact, then, that we have desired to advance 
this case with all possible speed; but it is not 


You are raised | 
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'| the fact that we have advanced with all pos- 


sible rigor. We only desired to be just; we 


If we had been 


our high duty we might have given the Presi- 


dent cause to complain. We might have asked, | 


and asked it in the strength of authority, too, 


that pending the trial he should have been | 
ae under arrest, or at least suspended from | 


iis office. The English practice would have 
sanctioned this. May, in his treatise on the 
law, privilege, &c., of Parliament, says: 


“Tf theaccused bea peer he is attached or retained 
in custody by order of the House of Lords; ifacom- 


moner, he is taken into custody by the sergeant-at- | 
arms attending the Commons, by whom he is de- | 
livered to the gentleman usher of the black rod, in | 
whose custody he remains until he is admitted to | 
bail by the House of Lords, or otherwise disposed of | 


by their order.’’—Chapter 23. 


In Wooddeson we find it was customary for | 


the Commons to request the Lords that the 
person impeached ‘‘ may be sequestered from 
his seat in Parliament or be committed, or that 
the peers will take order for his appearance, 
according as the degree of the imputation jus- 
tifies more or less severity.’’ The Commons 
demanded that Clarendon be sequestered from 
Parliament and committed. (6 Howell’s State 
Trials, 395; 11 Howell, 733.) 

Lord Stafford was sequestered in 1641. (2 
Nalson’s Collections, 7.) 

In the matter of the impeachment of Blount 
it was ordered by the Senate as follows, July 
7, 1797: 

“That the said William Blount be taken into the 
custody of the messenger of this House untilhe shall 
enter into recognizance, himself in the sum of $20,- 
000, with two sufficient sureties in the sum of $15,000 
each, toappear and answer such articles of impeach- 
ment as may be exhibited against him.” 

On the 18th day of June, 1788, in the Vir- 
ginia convention, George Mason objected to the 


pardoning power vested in the President for | 


ordinary crimes. Mr. Madison, in reply, said: 


“There is one security in this ease to which gentle- 
men may not haveadverted; if the President becon- 
nected in any suspicious manner with any person, 
and there be grounds to believe he will shelter him, 
the House of Representatives can impeach him ; they 
[evidently referring to the Senate, or the Senato in 
connection with the House|can remove him if found 
guilty; they can suspend him when suspected, and the 
power will devolve upon the Vice President.” 

Therefore, as we have not asked what we 
might have so consistently demanded, I feel 
that he has no ground of discontent with us. 
What, then, is he to answer? He is to make 
defense to the charge of high crimes and mis- 
demeanors which the people of the United 
States, in virtue of their sovereignty, do pro- 
claim against him. I wish to be distinctly 
understood when I say that the allegation 
comes from the people in their sovereignty— 
in their supreme capacity as the rulers of us 
all. By remembering this we may escape from 
the narrow contines of legal technicalities, and 
be governed by more extended and liberal 
rules than prevail in the courts of the common 
law. It shall not be truthfully said that the 
charges which come from a whole people are 
frivolous and vain; itshall not longer be claimed 
that that which a community in its aggre- 
gate capacity asserts is insuflicient and of no 
avail; the mighty mass of men who are the 
pation—the great unit of minds who are this 
Union—of minds enlightened, of thoughts pro- 
found, of discrimination quick, and purpose 
steady, of hearts free, of souls resolved, of all 
the elements which make this nation what it 
is—a nation young in years, but mature in 
action. The murmur of this nation is mighty, 
and its accusations cannot be ignored. Here, 
at least, it may be said: ‘*‘ Vox populi vox 
Dei’’—*‘ the voice of the people is the voice 
of God.”’ 

It is for this reason that neither a demurrer 
to test any questions of law or a motion to 
quash to decide any questions of fact has 
ever been permitted to be interposed against 
any article of impeachment, no matter where 
ever or whenever such has been presented. 
And yet, before issue joined upon the present 








| people when solemnly pronounced against one 
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oceasion, it was asseverated against those who 
favored this proceeding that they were about 
to pervert the Constitution, to submerge tho 
law, and further their partisan ambitions }y 
the proclamation of charges which on their 
face are fabulous and weak, if not absurd and 
contumacious; and in the answer which this 
respondent has made he has announced, as one 
of the issues upon which you are to pass, that 
several of our art cles are insufficient in lay 
and inadequate in fact. I repeat, sirs, that 
this is an anomalous answer. The fiat of g 


to whom they have delegated official favors 
and whom they have charged with derelictions 
of official duty can never be treated as an empty 
sound, nor their inquiry regarded as an idle 
ceremony. And here I wish to impress upon 
these triers the important fact that every arti. 
cle which we here present stands in the light 

| of a separate count in an indictment, and must 

| be decided as a separate issue on its own mer. 
its. It should not be permitted, where any 
count is found to contain matter of substance, 
that the accused should have a verdict of not 
guilty because of insufficiency in matters of 
form. 

It is the rule that all questions of law or of 
fact are to be decided in these proceedings by 
the final vote upon the guilt or innocence of 
the accused. It is also the rule that in determ- 
ining this general issue Senators must con- 
sider the sufficiency or insufficiency in law or 
in factof every article of accusation. But the 
insufliciency which they are to consider is not 
the technical insufliciency by which indictments 
are measured. No mere insufliciency of state- 
ment, no mere want of precision, no mere lack 
of relative averments, no mere absence of 
legal verbiage can inure to the benefit of the 
accused. The insufliciency which will avail 
him must be such an entire want of substance 
as takes all soul and body from the charge 
and leaves it nothing but a shadow. Neither 
shall the respondent be allowed to escape he- 
cause of any immaterial variance between the 
averment and the proof. If we have succeeded 
in sustaining the principal weight of each sep- 
arate article, then we are entitled to a finding 
uponeach. These are the propositions which | 
gine from the following authorities: Trial of 

udge Peck, page 232, (Mr. Wirt, counsel for 
respondent ;) Mr. Webster, in the trial of Judge 
Prescott, page 25; Mr. Shaw, in the same case, 

age 45; report from the committee of the 
Iouse of Commons appointed to inspect the 
Lords journals, April 80, 1794.5 

Story, on the Constitution, says: 

“Tt is obvious that the strictness of the forms of 
proceeding in cases of offenses at common law are 
ill adapted to impeachments. The very habits grow- 
ing out of judicial employments, the rigid mannerin 
which the discretion of judges is limited and fenced 
in_ on all sides, in order to protect persons accused of 
crimes, by rules and precedents, and the adherence 
to technical principles which, perhaps, distinguishes 
this branch of the law more than any other, are all 
ill adapted to the trial of political offenses in the 
broad course of impeachments.” * * * * 
There is little technicalin the mode of proceeding; 
the charges are sufficiently clear, and yet, ina genera 
form, there are few exceptions whieh arise in the 
application of evidence which grow out of mere 
technical rales and quibbles; and it has repeatedly 
been seen that the functions have been better under- 
stood and more Mbenaliy and justly expounded by 
statesmen than by mere lawyers. An illustrious In- 
stance of this sort is upon record in the case of the 
trial of Warren Hastings, where the question whether 
an impeachment was abated bya dissolution of Par- 
liament was decided in the negative by the Ilouse 
of Lordsas well asthe House of Commons, against 
what seemed to be the weight of-professional opiu- 


ion.’’—Story, secs. 762, 763. 
"WHAT ARE IMPEACHABLE OFFENSES ? 

The next question which it is proper to ask 
is, for what crimes and misdemeanors may 40 
officer be impeached? Can he be impeached 
for any other than an indictable offense? The 
authorities certainly sustain the Managers 19 
asserting that he may be. We cannot search 
through all the cases, as they are too numer 
ous, but will call the attention of the Senate 
to some that should be regarded as good au- 
thority, and the opinions of those who shoul 
be regarded as learned in the law. 
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‘ER Madison,.in discussing the power of the || 


President, used the following language: 


“What will be the motives which the President 
.an feel for the abuse of his power and the restraints 
th it operate to prevent it ? In the first place he will 
ra impeachable by this House before the Senate for 
euch an act of maladministration; for, I contend 
that the wanton removal of meritorious officers 
would subject him to impeachmentand removal from 


his own high trust.”—Annals df Congress, 1804-5, vol, 


l, P- 517. 
The trial of Blount, 1788-89. 


speaking of that case, says: 


Story, in 


“In the argument upon Blount’s impeachment it 
was pressed with great earnestness that there is not 
4 syllable in the Constitution which confines im- 
peachment to oflicial acts, and it isagainst the plain- 
est dictates of common sense that such a restraint 
should be imposed,’’—Story, sec. 802, 

Trial of Judge Chase, February 26, 1805. 
Mr. Manager Nicholson says: 

“Tf, therefore, the President of the United States 
should accept a bribe he certainly cannot be_ in- 
dicted for it, and yet no man can doubt that he might 
heimpeached. If one of the heads of Departments 
should undertake to recommend to office for pay he 
certainly might be impeached for it, and yet lL would 
ask under what law and in what court could he be 
indicted.” —Judge Chase’s Trial, p. 564. 


In the trial of Judge Chase Mr. Manager | 


Randolph says: 


“Tt has been contended that an offense to be im- 


peachable must be indictable. For what, then, I 
pray you, Was it that this provision of impeachment 
found its way into the Constitution.” . * * 
¢ “Ifthe Constitution did not contemplate a dis- 
tinction between an impeachable and an indictable 
offense whence this cumbrous and expensive pro- 
cess, Which has cost us so much labor and so much 


anxiety to the nation?) Whence this idle parade, | 
this wanton waste of time and treasure, when the | 


ready intervention of a court and jury alone was 


wanting to rectify the evil?”—Annals of Congress, || 


1804-5, p. 642, 


By permission of the Senators I will read || 
some extracts that I have made from the | 


speeches of some of the most learned men of 
England on this same question, which was dis- 
citssed in the trial of Queen Caroline, in the 
year 1820. 


Karl Grey, in speaking of the powers of | 


Parliament, said : 


“He must maintain this principle, supported on 
the ground of parliamentary law, and bottomed on 


the constitution of the country, that on all occasions, || 


when a great State necessity or a matter of great 
State expediency exists, Parliament were vested with 
extraordinary powers, and it became their duty to 
exercise those extraordinary powers in order to pro- 
cure that remedy commensurate with such State 
necessity or expediency, which no proceeding in a 
— of law could effect.”—Trial, Queen Caroline, 
yol. 1, p. 8. 


In the same case Brougham (since made a 
lord) said : 


“Impeachment was a remedy for cases not cogni- 
rable by the ordinary jurisdiction.” * * * * 
“The House of Commons might impeach for what- 
ever was indictable, but they also might impeach in 
cases where no indictment could be found. He sub- 
mitted, therefore, thatsome satisfactory reason ought 


to be stated why impeachment was not resorted to in | 


this instanee,”’— Vol. 1, p. 22. 
Again, he says: 


_ “The learned attorney general has held that no 
impeachwent could lie unlesssome law was violated; 


ut the opinion was contrary to the doctrine laid | 


down by the greatest writers on the law of impeach- 
ment. Lord Coke did not so limit the power of Par- 


liament. Ho regarded this power as most extensive, || 
and in describing it quoted this remarkable expres- || 
sion: ‘That it was so large and capacious that he | 


could not place bounds to it either in space or time.’ 
In short, this maxim has been laid down as irrefra- 
gable, that whatever mischief is done, and no remedy 
could otherwise be obtained, it is competent for Par- 
liament to impeach.” * * * * “W 

Was Impeachment competent in the case of the mis- 


emeanor of a public functionary? Expressly be- | 


cause no remedy wasto be found by any other means; 
ecause an act had been committed which justice 
required should be punished, but which could only 
¢ reached by Parliament.” - 7 ae 

It happened that the very first impeachment 


W 


offense known to the law. It was the case of Richard 
4yons and others, who were complained of for re- 


moving thestaple of wool to Paris, for lending money | 


tothe king on usurious contracts. The statute against 


usury had not then been passed, and there were va- | 
rious other charges against the parties which formed | 


no legal offense. The case was one in which mer- 
Chants were, among other things, charged with com- 
pounding duties with the king for a small percent- 


Also, the “case of Sir Giles Mompessen, 
for the sale of patents.’ This was not an 
indictable offense, and is the more remarkable 


| them in this connection. 


Which occurred in the history of, Parliament was one || 
hich neither related to a public officer nor to any || 
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ie ais ‘ . ; ool 
from being recorded in ‘‘Coke’s Institutes.’’ || have been held to be within the reach of parliament- 


Hence we find that in the very inception of 
trials of impeachment no indietable offense 
need have been committed. 

Again, we find Mr. Brougham stating: 


“That the House would exercise the right of im- | 


peachment, not because the offense was liable toa 
five pounds penalty, not because it was indictable, 
but because some evil had been committed which 
the ordinary courts of law could not reach. This he 
conceived was the only constitutional principle upon 
which impeachment rested.” * * #* “The 
case of Mr. Hastings illustrates his argument, for of 
the articles of impeachment preferred against him 
four out of five were for offenses of a nature of which 
no court of lawcould take cognizance,’’— Vol. 1, pp. 
62 and 63. 


I again call attention to the arguments and 
opinions of learned men of our own country, 
which most clearly sustain our view on the 
point now under discussion. 


On the trial of Judge Peck Mr. Manager | 


Buchanan says : 

_‘A gross abuse of granted power and an usurpa- 
tion of power not granted are offenses equally worthy 
of and liable to impeachment.”— Page 428, 


In the same case Mr. Manager Wickliffe’s | 


remarks are so applicable to the conduct of the 
respondent that | may be pardoned for giving 
Ile says: 

Take the case of the President of the United 
States. Suppose him base enough or foolish enough, 
if you please, to refuse his sanction to any and every 
act which Congress may pass, This isa power which, 
according to the Constitution, he can exercise. Will 
it be contended that he could be indicted for it 
asa misdemeanor in any court, State or Federal? 


Yet, where is the man who would hesitate to remove | 
him from office by impeachment ?’’—Peck's Trial, | 


1831, p. 309. 


In the same case Mr. Wirt, of counsel for 
| the respondent, said: 


“The President, Vice President, and all civil offi- | 
cers shall be removed from office on impeachment | 


for and on conviction of treason, bribery, or other 
high crimes or misdemeanors.’ (Constitution, art. 2, 
see. 4.) The Constitution itself defines treason, but 
it does not define bribery, nor does it define those 
other high crimes and misdemeanors for which these 


| officers may be impeached and removed. Now, what | 
does the Constitution mean by the expression high 
| crimes and misdemeanors ? 


Ithasa meaning; what 
is it? and where are you to look forit? The phrase 
is obviously borrowed from the common law. This 


instrument thus, by its own terms, connects itself in | 


this instance with the common law, and authorizes 
you to go to that law for an explanation of its mean- 
ing. Inthe very proceeding, therefore, in which you 
are now engaged, the common law is in foree forthe 
definition of the high crime or misdemeanor which 


|| youare called on to punish.” —Peck's Trial, pp. 498 | 


and 499, 
Mr. Story, in discussing what are the funce- 
yy 5 
tions to be performed in impeachments, says: 


“The offenses to which the power of impeachment 
has been and is ordinarily applied as a remedy, are 
of a politieal character,” * es * “what 
are aptly termed political offenses, growing out of 
personal misconduct or gross neglect, or usurpations, 
or habitual disregard of the public interests, in the 
discharge of duties of political office. These are so 
various in their character, and so indefinable in their 
actual involutions, that it is almost impossible to 
yxrovide systematically for them by positive law. 
They must be examined upon very broad and com- 
prehensive principles of public policy and duty. 
[They must be judged of by the habits and rules and 
principles of diplomacy, of departmental operations 
and arrangements; in short, by a great variety of 
circumstances, as well those which aggravate asthose 
which extenuate or justify the offensive acts; which 


| do not properly belong to the judicial character in 
the ordinary administration of justice, and are far 


removed from the reach of municipal jurispru- 
dence.’’—Ntory on Conatitution, sec. 762. 


Treason is defined in the Constitution itself; 


Why || Eribery is defined by common law; and Mr. 


Story, in discussing the definition of impeach- 


| able crimes, says: 


‘The only practical question is, What are deemed 
high crimes and misdemeanors? Now, neither the 
Constitution nor any statute of the United Stateshas 
in any manner defined any crimes except treason 
and bribery to be high crimes and misdemeanors, 
and as such impeachable. In what manner, then, 
are they to be ascertained? Is the silence of the 
statute-book to be deemed conclusive in favor of the 
party until Congress bave made a legislative decla- 
ration and enumeration of the offenses which shall 
be deemed high crimes and misdemeanors? If so, 
then, as has been truly remarked, the power of im- 
peachment, except as to the two expressed cases, is 


| a@ complete nullity; and the party is wholly dis- 


punishable, however enormous may be his corrup- 


|| tion or criminality.—Story’e Com., sec. 794. 


In further reasoning upon the same subject, 
he says: 


ary impeachments, not one of which is in the slight- 
est manner alluded to in our statute-books. And, 
indeed, political offenses are of so various and ecom- 
plex acharacter, so utterly incapable of being defined 
or classified, that the task of positive legislation 
would be impracticable, if not almost absurd to at- 
temptit.” * * * * “The only safe guide, in such 
cases, must bethe common )}aw, which isthe guardian 
at once of private rights and public liberties; and 
however much it may fall in with the political theories 
of certain statesmen and jurists, to deny the existence 
of a common law belonging to and applicable to the 
nation in ordinary cases, no One yet has been bold 
enough to assert that the power of impeachment is 
limited to offenses positively defined in the statute- 


i! book of the Union as impeachable high crimes and 


misdemeanors.’’—Nection 798, 
Also, same authority : 


“In examining the parliamentary history of tm- 


|| peachments it will be found that many offenses not 


easily delinable by law, and many of a purely politi- 
cal character, have been decmed high crimes and 
misdemeanors, worthy of this extraordinary remedy. 
Thus lord chancellors and judges and other magis- 
trates have not only been impeached for bribery and 
acting grossly contrary to the duties of their office, 
but for misleading theirsovereign by unconstitutional 
opinions, and forattempts to subvert the fundamental 
laws, and introduce arbitrary power. So, where a 
lord chancellor bas been thought to have put the 
great seal to an ignominious treaty; a lord admiral 
to have neglected the safeguard of the sea; an em- 
bassador to have betrayed his trusty a privy coun- 
sclorto have propounded or supported pernicious and 
dishonorable measures; or a confidential adviser of 
his sovereign to have obtained exorbitant grants or 
incompatible employments—these have been all 
deemed impeachable offenses.’’—Story’s Com., book 3, 
chap. 10, see. 78. 


Mr. Story, after his examination of impeach- 
ment trials in England and the few cases in this 


| country, came to the following conclusion in 


regard to the rule applicable to trials of im- 
peachment before the Senate of the United 
States: 

** Congress have unhesitatingly adopted the concla- 
sion that noprevious statute is necessary to authorize 
an impeachment for any official misconduct, and the 
rules of proceeding and the rules of evidence, as well 
as the principles of decision, have been uniformly 
promulgated by the known doctrines of the common 
law and parliamentary usage. In the few cases of 
impeachment which have hitherto been tried no one 
of the charges has rested upon any statutable misde- 
meanor.’’—NStory’s Com., book 3, chap. 10, sec. 797, 

Although we have shown that both English 
and American authorities sustain us in the 
position that an offense need not be punishable 
or indictable by statute law to be an impeach- 
able offense, yet we are told that British pre- 
cedent should not influence the case, because 
they hold the ministers of the Crown account- 


‘able for the honesty, legality, and utility of 


measures proposed by them, and punishable 
by impeachment for failure in any of these 
particulars; yet that construction of the law of 
impeachable offenses has obtained because Par- 
liament in Great Britain is substantially omnip- 
otent; they may pass ex post facto, retroact- 
ive laws, bills of attainder, and even change 
the constitution itself; therefore, that when 
the Commons present any officer of the Gov- 
ernment for any claimed offense, it is not to be 
considered whether it is made so by any pre- 
existing laws; because, if the Commons im- 
peach and the Peers adjudge the party pre- 
sented guilty, the joint action of the two Houses 
would only be in effect to declare the act 
complained of to be noxious or injcrious, 
although not so enacted by any previous legis- 
lation, and that this would be within their clear 
right. But that our Constitution, by prohibit- 
ing the passage of any retroactive or ex post 
facto \aw or any bill of attainder, has limited 
impeachment for high crimes and misdemean- 
ors to those acts only which have been declared 
to be such crimes and misdemeanors by pre- 
existing laws; and, therefore, in this country, 
whatever might be the case in England, im- 
peachment must be limited to such offenses 
only as are made so by statute or at common 
law. ‘There is force and speciousness, to say 
no more, in this view, and it deserves a careful 
and candid consideration. 

The weight of the argument is derived from 
the suggestion that the judgment following im- 
peachment is in truth a punishment of crime: 
that failing the argument fails. True it is, our 
Constitution forbids the passage of any retro- 


|| active or ex post facto law, or bill of attainder, 


“There are many offenses, purely political, which !! as a punishment for crime; but it is equally 





— 


Te, Ds 


ee he thee, 


Bhd Et te SUI Hl Be a 8 EOIN I at me 


2 
& 





; 
bs 
; 
J 
i 


ar et ieee 


sail Paes ou : 
= a ae ue Ap 











254 


SS 
true that it says that ‘‘judgment is cases of | 


impeachment shall not extend further than te 
removal from office and disqualification to hold 
and enjoy any oftice of honor, trust, or profit 
under the United States; but the party con- 
victed shall, nevertheless, be liable and subject 
toindictment, trial, judgment, and punishment, 
according to law.’’ Thus it appears that the 
judgment of impeachment is nota punishment 
for crimes nor misdemeanors, but extends only 
to removal from office or disqualification to 
hold office, leaving the party (if a crime is com- 
mitted) to be punished therefor by other provis- 
ions of law, which shall neither be retroactive, 


ex post facto, nor in the nature of a bill of || 


attainder. 

This provision would seem, therefore, to 
make it clear that impeachment is not a pun- 
ishment for crime. ‘True, an officer may be 


‘SUPPLEMENT TO 


to hold office during good behavior. Is not 


| that equivalent to saying they hold office during 


| good 


impeached for a crime, technically, either by | 


common or statute law, but he cannot be pun- 
ished therefor as a part of the judgment of im- 
peachment. He can only be removed from 
office, and his punishment, if any, is left to the 
ordinarycourts. Weare led toconsider, there- 
fore, whether, in the language of the Constitu- 
tion and lawg of the United States, the term 
‘* removal from office’ is anywhere used as the 
penalty for a crime, 
must have the same construction, whether found 
in the Constitution, which is paramount law 
only, or in the statutes enacted in conformity 
with the Constitution, which are equally laws 
of the United States, 

Now, it is admitted by all sides that any 
officer may be removed under our laws for any 
reason, no reason, or for political reasons sim- 
ply, the contest between the Executive and 
Congress being as to the person or body by 
whom such removal shall be exercised—whether 
by the President alone or by the President and 
Senate in concurrence, or whether such right 
of removal may be restrained by legislation. 

This power of removal by somebody is recog- 
nized in a variety of statutes, but nowhere as 
the penalty for crime. The phrase ‘* removal 
from office’ appears only once in the Consti- 
tution. Must it not, therefore, have the same 


Of course that phrase | 


meaning and construction there as it does in | 


the other laws of the United States? Is not 
this construction of the phrase ‘ removal from 


emeanor, i. e., while they demean them- 
selves well in office? Are not both phrases 
the equivalent of the Latin one ‘‘dum se bene 
gesserit?”’ 

How is an insane President or an insane 
judge to be removed under our Constitution? 


Clearly not until his insanity is ascertained. | 


By whom is that to’be ascertained? The Con- 
stitution makes no provision save by present- 
ment by the House, and adjudication by the 
Senate. And it is remarkable, as sustaining 
this argument, that the first case of impeach- 
ment of a judgeunder our Constitution, Judge 


Pickering’s, was of an insane man, as the de- | 


| fense allege, and clearly made out by evidence. 
| Judge Pickering was removed, the defense of 





office’ made certain by the uniform legislation || oves : , 
'| been the definitions of crimes and misdemean- 


and practice of the Government? And as the 
phrase ‘‘ removal from office’’ is only found in 
the Constitution as the consequence of convic- 
tion upon impeachment, the judgment of which 
ean extend no further than such removal or 
disqualification for office, is it not equally cer- 
tain that such judgment is not a punishment for 
crime, and, therefore, that an officer may be 
removed by impeachment for political reasons, 
as he may be for the same reasons by any De- 
partment of the Government in which the right 
of removal is vested ? 

Is not this view of the constitutional pro- 
vision strengthened by this consideration: that 
by the theory of and practice under the Con- 
atitution, every officer, other than the Pres- 
ident and Vice President, may be, and in prac- 
tice is, removable by the power that appointed 
him at pleasure ; or, in a words, when the 
service of the Government, in the judgment of 


the appointing power, seems to make such | 


removal necessary and proper? Is it not, 
therefore, more consonant with the theory of 
the Constitution to hold that the President may 
be removed from office by presentment of the 
House, who represent in his case the people 
who appointed fies, if the reasons for the re- 
moval shall be found sufficient by two thirds 
of the Senate, who, by the Constitution, are to 
adjudicate thereupon? Can we not illustrate 
this by supposing a case of inability in the 
President to periorm the duties of his office 
because of his iusanity? Now, insanity is not 
a crime, but every act of an insane man might, 
and almost necessarily would, be a misde- 
meauor in office. 

ls the phrase ‘‘ misdemeanor in office ’’ any 
more than the Norman French translation of 
the English word misbehavior? Judges are 














the Senate. 


as well as a method by which an officer whose 
ollicial or personal conduct was hurtful to the 
State might be removed, that our Constitution 


limiting the form of impeachment’to removal || 
only takes away from it its punitive element | 


| 


| 
| 
| 
| 


| demeanor—nothing more—nothing less. The 


which it vests in the ordinary courts of law | 
alone; tkus leaving the process of impeach- 


ment an inguisition of office for any act of the 
officer or cause which the House of Represent- 


atives might present as, and the Senate adju- | 
dicate to be, hurtful to the State or injurious to | 


the common weal. 


Will any one say that if the President should || t vl 
7 . | Such rule of decision would defeat the execution 


veto every bill that should pass the Congress— 
and there not be a two-thirds voté against his 
veto—and thereby defeat all appropriations, 
so as to completely block the wheels of Gov- 
ernment, that he could not be impeached for 
an improper use of said power, although he is 
authorized by the Constitution to use such 
power? Here would be a case wherein the 


exercise of lawful power was done in such a | 


way as to become so oppressive and obviously 
wrong that there must be a remedy, and im- 
peachment would be the only one. 


DEFINITION OF CRIMES AND MISDEMEANORS, 


Having thus shown that a party can be im- 
peached for offenses not punishable by statute 
law, it behooves us next to inquire what have 


orsas used by writers of acknowledged author- 
ity. Itis by the light of these definitions that 
we are to inquire and determine what culpa- 
bility, if any, attaches to each and all of the 
acts by the President of which we complain, 
and how far he may palliate or justify the act 
after having admitted its performance. ‘These 
which I shall read are but few among the many 
authoritative definitions of crimes and misde- 
meanors. 
What is a crime? Blackstone defines a 
crime or misdemeanor as being— 
“An act committed or omitted in violation of a 
public law either forbidding or commanding it. This 
eneral definition comprehends both crimes and mis- 
emeanors, which, properly speaking, are mere 


synonymous terms; though incommon usage theword 
crimes is made to denote such offenses as are of 


| deeper and more atrocious dye; while smaller faults 


and omissions of less consequence are comprised un- 
derthe gentlername of misdemeanors only.’’—Black- 
stone's Commentaries, book 4, p. 5. 

“The distinction of public wrongs from private 
crimes and misdemeanors from civil injuries scems 
principally to consist in this: that private wrongs or 
civil injuries are an infringement or privation of the 
civil rights which belong to individuals merely as 
individuals; publie wrongs or crimes and wisde- 
meanors are a breach and violation of the public 
rights and duties due to the whole community con- 
sidered as a community in its social aggregate capa- 
city.”"— Blackstone's Commentaries, book 4, p. 5. 

“When the words high crimes and misdemeanors 
are used in prosecutions by impeachment, the words 
high crimes and misdemeanors have no definite sig- 
nification, but are used merely to give greater solem- 
nity to the charge.”’—NSentence from a note to Black- 
atone’s Commentaries, 5 Christian. 


Or, to state it stronger even than Blackstone 
does, that the defendant may have the benefit 
of it, a crime or misdemeanor is the violation 
of a public Jaw where there shall be a joint 
operation of act and intention in the perpetra- 
tion of the act. 
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Mr. Blake, in discussing Prescott’s cage 
defines a misdemeanor perhaps better than | 
have heretofore stated it. I will therefore g 
his definition: 


“To misconduct is to mishehave; to misbehave js 
to misdemean; to misdemean is to be guilty of a mie. 


ive 


7 awe stern ; . term j 
technical, signifying a crime; hence it follows, asi 


conclusion from these ,premises, that misconduct or 
misbehavior, in its legal interpretation, can signify 
nothing less. ; 


. INTENTION—HOW DETERMINED. 

When the unlawful act is shown, how, then 
do we gather the intention? It can only be 
done from all the circumstances surrounding 
the commission of the act. 

I believe it is a rule, both in law and morals, 
that every man is presumed to intend the nat. 
ural and probable consequences of his own 


° . * ° {} *t. r ( iv ve > 1a 
insanity apparently uot being considered by || act. A good motive never accompanies a bad 


Is it not clear that the process | 
of impeachment, under the English constitu- | 
tion, being a mode of punishment of all crimes, | 


act, nor a bad one a good act. 
Mr. Buchanan, in the trial of Judge Peck 


states this proposition so clearly that I will 
adopt his language, (with his quotations) ; 


“*Out of the abundance of the heart the mouth 
speaketh,’ ‘The tree is known by the fruit,’ are ax- 
ioms which we have derived from the fountain of a}! 
truth. Actions speak louder than words, and it js 
from the criminal actions the judges must inier the 
criminal intention.” 


Speaking of the respondent, Peck, he says: 


“Tf he shall, in 2a arbitrary manner and without 
the authority of law, imprison a citizen of this couy- 
try and thus consign him to infamy, are you not to 
infer his intention from the act? Is not the act 
itself the best source from which to draw the infep- 
ence? Must we, without any evidence, in the spirit 
of false charity and mercy ramble out of the record 
to imagine a good motive tor this bad conduct? 


of all human laws. No man ean ddubt but that 
many a traitor during the American Revolution 
believed in his conscience that he owed allegiance 
to the king of Great Britain and would violate jis 
duty to God if he should lend the least aid inthe 
cause of freedom. Butif such a man bad commit- 
ted treasonable acts, will any person say be was 
not guilty of treason because in his seeret heart he 
might have had u good intention? Does a poor, 
hungry, naked wretch filch from my pocket a single 
dollar to satisfy the cravings of appetite, the law in- 
fers a felonious intent, and he must be convicted and 
punished asa thief, though he may have had no other 
purpose but that of saving himself and bis ehildren 
from starvation. And shall a man who has been 
selected to fill a high judicial position on account of 
his knowledge of the laws of the land be permitted 
to come before the Senate and say: ‘It is very true 
that I did, against law, imprison an American citi- 
zen and deprive him for eighteen months of prac- 
tising that profession by which he lived; it is true 
that I violated the Constitution of the United States 
by inflicting on him unusual punishment, but I did 
not know any better; I had a good intention.’” 


And, Mr. President, in the case at bar are 
we to be told that this violation of Jaw car- 


ries with it no bad motive, that the law was. 


broken merely to test its sirength? Is a man 
to be permitted to break a law under the pre- 
tense of testing its constitutionality? Are the 
opinions of a man against the soundness of a 
law to shield him from punishment for the vio- 
lation of said law? If so, the opinion of the 
criminal becomes the rule by which you are to 
try him, instead of the law which he has bro- 
ken. If ths doctrine be established every 
traitor in the land will find a complete justili- 
cation for his many crimes against the Gov 
ernment of the United States in this: that he 
believed that secession was no violation of the 
Constitution. Doubtless every robber and 
murderer has some reason by which he just- 
fies himself in his own mind for the commis 
sion of his crimes. But is that a justification 
or excuse in law? Had Booth (the assassin) 
been captured alive, doubtless on his trial he 
would have said that he thought he was doing 
no wrong in murdering the President, could 
he thereby have advanced the interests of his 
friends in the South; and would have also 
stated, no. doubt, that he was advised by bis 
friends to commit the act. And the accused 
claims the same as an excuse for his conduct. 
He claims that he was advised by his minis: 
ters at the heads of the different branches o! 
the executive department. But, sir, in neither 
case can such an excuse be considered as 1" 


the least manner forming any justification oF 


excuse in law. This plea, answer, or exctse 
leaded, if believed by the President and his 
earned counsel as being any excuse whatever 
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for his violations of law, we may here get some 
clue to the hesitancy in the trial of Jefferson 
Davis, the great criminal of the rebellion, (in- 
gsmuch as he certainly believed he was doing 
no wrong in breaking the law, as his opinion 
was that he was maintaining a great princi- 
nie.) As the counsel, or a part of them, who 
now defend tne President on this principle, | 
must prosecute Jeff. Davis against this peer 
ple, it would seem that, by adopting this theory, 
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necessarily dependent upon and derivable from 
the expressed constitutional provisions and the 
laws. 

With the evilsof a monarchy so fresh in their 


NGRESSIONAL GLOBE. 


|| 


i} 


! 


memory the framers of the Constitution sought | 


to surround the President with such cheeks 
as to make him a mere executive officer—the 
servant of the people. His powers were spe- 
cifically defined and confined to the narrowest 


| compass; except the high honor of receiving 


ihey will sueceed in releasing both instead of || 


convicting either. 
Sirs, adopt this new theory, and you thereby 
unhinge the law, open wide the prisun gates, 
aud give safe conduct to every criminal in the 
jand, no matter how high or low his position, 
or how grave or small his offenses. 
Having thus shown what are impeachable 
offenses, the definition of crimes and misde- 
meanors, and how we are to gather the inten- 
tion of the accused in the violation of a law, 
it becomes necessary to examine somewhat 
the basis of the justification stated by the de- 
fendant for his action. 
RESPONDENT'S DEFENSE TO FIRST TWO CHARGES. 
The respondent admits the facts upon which 
the first charge rests, but denies that they con- 
stitute an offense for which he is answerable to | 
this Senate, sitting as a court of impeachment. 
This denial involves two inquiries ; 
1. Hap THE PRESIDENT THE POWER TO RE- 
MOVE THE SECRETARY OF WAR UNDER THE CIR- 
CUMSTANCES BY VIRTUE OF THE CONSTITUTION 
AND THE LAWS AS THEY STOOD PRIOR TO THE 
PASSAGE OF THE TENURE-OF-OFFICE ACT ! 
2. Hap HE THE RIGHT TO REMOVE THAT OPF- 
FICER UNDER THE TENURE-OF-OFFICE ACT ? 
It must be conceded that a negative answer || 


to either of these propositions is equivalent to || 
a verdict of guilty. The respondent has stated 
his defense upon the highest possible grounds, 
and it is of the first importance that his rea- 
sons be put to the severest test, for they un- | 
derlie the whole network of our admirable || 
system of Government. The question here | 
involved was crowded into the smallest com- 
pass by the respondent’s distinguished pre- ; 
mier, on a memorable eccasion, when he put | 
to agaping multitude, heated by the inflamma- 


embagsies as the répresentative of the Govern- | 


ment, he was stripped of all attributes of sov- 


| ereignty; he was given no jurisdiction over 
| the legislative or judicial branches, but, on the 


contrary, was made amenable tothe former for 
his unofficial as well as official conduct; he can 
create no office, and his appointing power is 
ouly conditional; he is unable to declare war 


| or alone make treaties ; his authority is mainly 
| negative, confined chiefly to offering sugges- 


tions to Congress; granting pardons and re- 


| prieves, to concluding treaties and appointing 
embassadors and other public officers ** by and | 


|| only remain to be executed. 


with the advice and consent of the Senate.’’ 
He is the Executive only, and ‘‘ shall take care 
that the laws be faithfully executed.”’ He is 
without the least judicial attribute ; and Mr. 
Kent says: 

* When laws are duly made and promulgated they 
dl. No discretion is sub- 
mitted to the executive officer. It is not for him to 
deliberate and decide upon the expediency of the 
law. What has been once declared to be law under all 
the cautious forms of deliberation prescribed by the ¢ ba- 
stitution ought to receive prompt obedience.”’—Kent's 
Commentaries, vol. 1, p. 291. 


To the legislative is given the power of super- 


| vising the Executive’s acts, and to remove him 


| ors.’’ 


from office for ‘*‘ high crimes and misdemean- 


Government so jealous were the people of their 


At the time of the formation of our | 


| rights and so fearful lest the President might | 


tory speech of this respondent, this ies: | 


“Will you have Andrew Johnson 
or king ?”’ 
Sir, it was gratuitous in this respondent to 


intent to violate the Constitution and laws of | 
the land. His answer stands upon a right | 
which he claims began with his high office, and | 
has clung to the President as an undisputed | 
prerogative since the days of Washington by 
virtue of the Constitution. If he is right, the 
motive, whether good or bad, cannot make him 
answerable ; if he was wrong, the motive fol- || 
lows. The innocent violation of a law is not || 
supposable. If there was in this action of the | 
President the exercise of a rightful power he 
ust be acquitted of this charge; if he acted 
outside and in violation of law he must be 
convicted, whatever his motive. Letus, then, 
examine the two inquiries suggested: * 

Sirs, I think there exists a widespread and 

angerous misapprehension as to the powers | 

and prerogatives of the President. We have | 
been in the habit of speaking of three courdi- | 
nate branches of Government in such connec- 
ton and in such manner as to imply that each 
possesses coequal power with the other. One| 
of the transcendently valuable results of the 
late war has been the fixing the powers of our 
three branches of Government where they prop- 
erly belong, the resolving of hitherto blended | 
powers into the original elements of Govern- | 
ment. The rebellion was a war of encroach- 
Ments upon the rights of the people. 
people triumphed, and they now insist that the | 
victory shall not be a barren one. 

Thold that the President of the United States 
Possesses no power other than that given him | 
by the Constitution and the laws; and I mean 
y this that, there, are no inherent powers in | 
the Executive, no reserved authority, no oe 

‘ed prerogatives other than those which are 


resident | 


assume undue authority and obtain the power 
of a monarch, that it was only by the most 
strenuous exertions of the friends of the pro- 


| posed Constitution, in triumphantly showing 


that this power of removal made him subserv- 


ient to Congress, that the public mind became | 
reconciled, and the Constitution was finally | 


accepted by the people. ‘They seemed even 
then to well understand their rights. The great 
danger attending the appointing power was 
perceived. Then, as now, the people feared 


so patent to-day that lust for power would be 
likely to corrupt officials and cause them to 
“Crook the pregnant hinges of the knee, 
Where thrift may follow fawning.” 
Hence, as was thought, ‘‘ effective measures 
of keeping officials virtuous while they con- 
tinue to hold their public trusts’’ were inter- 


dency upon the Senate. However we may 
guard this power, it will ever be liable to be 
made a source of corruption. Office will be 
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possession of all departments of Government, 


| and to use the power thus obtained against the 


people, even if it involved another great na- 
tional strife and appeal to arms. But, what- 
ever may have been the reasons which led to 
this being made a coiiperative power of the 


| President and Senate, the fact that it is thus 
| made stands uncontroverted, aud cannot be 
| explained away. Words have lost their mean- 


ing if other construction be put upon it. I 
wish, however, to direct attention to the re- 
markable connection of the appointing with 
another—the treaty-making power. Manifestly 
the framers of the Constitution had some ob- 


| ject in thus blending the two powers; and the 


reasons given for making the Président and 


| Senate parties to treaties apply with equal 


force to the appointing power. Both the Sen- 
ate and President are necessary to make a 
treaty; and in the same sentence the same 
parties are made the appointing power. Reck- 
less of his acts as has been the respondent in 
this case, and regardless as he has proved of 
the Constitution, he has never yet dared to 
assume to be the sole treaty-making power in 
this Government; that, without .the econcur- 
rence of the Senate, he can conclude treaties 
and annul them. Sirs, under the Constitution 
the treaty-making and appointing powers are 
identical; the same parties that make treaties 
make appointments; the President and Senate 
are both as essential in perfecting appoint- 
ments as in making a treaty. And happy for 
the American people is this so, or would we 
again have the din of battle ringing in our 


| ears and war once more sweeping over the 


land. 

Human genius has not yet heen able to frame 
a rule for government in which all the powers 
are so perlectly detined and balanced as to be 
literally equal. Our own Constitution more 
nearly approaches such a form than any other 
that has been given to the world; but even in 


| this instrument, framed by the wisest patriots 


|| the enormous patronage of the Executive if 


: 7 , | left unrestricted, and they appreciated the fact 
attempt to purge himself by his answer of an || : 


| posed by making the appointing power a depen- | 


_ the bribe held out by unprincipled Executives ; | 
| and at all times there will be found men base 


enough to accept that bribe. This evil is un- 
avoidable, and to save the nation as far @s pos- 


sible from this curse is appointment made a | 


joint power. The second clause of section two, 
article two, of the Constitution, says: 


“He shall have power, by and with the adwice and 
consent of the Senate, to make treaties, provided 


| two thirds of the Senators present concur; and he 


| 


shall nominate, and by and with the advice and 
consent of the Senate shall appoint, embassadors, 
other public ministers and consuls, judges of the 


Supreme Court, and all other officers of the United | 


States whose appointments are not herein otherwise 
provided for.” 


of the age, one branch in the Government is 
made superior to the others. This superiority 
follows from the nature of the duties with which 
each branch is intrusted and the necessity of 


some controlling influaence—the exponent of 


| the people’s will—in order to check usurpa- 


| atives in Congress gssembled. 


tions and correct abuses, which in a republic 
are likely to arise in departments not direetly 
responsible to the people. The grand object 
to be attained by our Constitution was the con- 
solidation of the several States into one nation 
by such a compact as would secure *‘ the great- 
est good to the greatest number.’’ It was to 
be a Government of the people, for the people. 
The experience of ages had shown the neces- 
sity of a division of powers, and that one of 
these powers should possess an influence sa- 
perior to that of the others; but no one power 
was made supreme or wholly independent of 
its contemporaries. The judiciary is eminéntly 
‘*conservative’’ in its character; it is depend- 
ent upon the executive and legislative for its 
existence and perpetuity, is without creative 
authority, and its duties are mainly those of an 
advisory character. 

That controlling influence in this great trinity 
of powers which form our Government is the 
people, acting through their chosen Represent- 
i Even the most 


| casual reader of the Constitution must see that 


such was the intent of its framers fromthe 


| wide range of authority delegated, even to 


No shadow of authority is here given to the | 


President alone to appoint anv ollicer what- 


|| ever, not even the most inferior, except as 


The || 


invested with power by Congress ; on the con- 
trary, it is made @ joint act of the President 
and Senate. And why was this made a joint 
power? In order to protect public interests, 
to prevent a vicious Lixecutive from displacing 
faithful officers and supplanting them with his 
own tools and confederates; to prevent the 


regulating the executive and judiciary. 

‘The Constitution lays down this great fund- 
amental principle: *‘All power is derived from 
the people.’’ Congress is the only branch in 
our Government chosen directly from and by 
the people. ‘The frequency of elections en- 
ables the people to change or ratify any policy 
that Congress may adopt by retiring its mem- 
bers or indorsing their acts by reélection. 


| This makes tke legislative the mouth-piece of 
the people; to the people alone is Congress 


consummation of just such a conspiracy as | ' ) ma 1 
was conceived by the respondent to obtain |i assigned to the legislative, and the authority 


responsible, and it is through Congress the 
people are immediately represented in the 
Government. The magnitude of the duties 















































the simplest thing to have stripped this ques- 
tion of ali doubt when the Constitution was 


hag thee Ye 
aes 


more eRectually to establish a dangerous empire 
shall have passed upon it, or, in the language of the || over that body than a mere power of nomination ti 
. : a : Constitution, ‘till the end of the next session.’”’ subject to their control.” Ie 
framed had there been a disposition to confer 1 fol 


I am not here discussing the question of va- Mr. Hamilton then proceeds to review, in 


Eb 
ie 256 SUPPLEMENT TO 
i b i ones SE sss dheignesnseansta elseeiandelagedheesiansasatnensnaineasnsnaae-scnaeeng-enerateesesanananaes=aaeeiaaangyene SS _9060>>0>0.————( oO — 
Bae) a) given that branch over the executive and judi- | ‘But the Congress may by law vest the ap- || President, in violation ofthe wishes of the Sen. eonne 
ib an" ciary, aside from the imperative necessity, fully || pointmentof such inferior officers as they think || ate, seems not to have been anticipated. [py view | 
Pot att sustain the assumption that the legislative isthe | proper in the President alone.’’ Now, sirs, || long list of casualties given by Mr. Wirt in the . 
7 ; a a é R ‘ . | ~z oe 4 . . ® | oe . “pr 9 jon. 
E . oe rior power in the three departments. of || there is a familiar maxim—* expressio unius | opinion referred to, he had in mind Only those rehe 
aps jovernment mentioned in our Constitution. | est exclusio altertus’’—which here prevails. || causes which could not be foreseen as preven, posit 
Pa Indeed, upon no other theory could the Gov- || The President is, by this clause, empowered || ing the codperation of the Senate, us Pe 
a Be oe} ernment be sustained. This control of the || to appoint such inferior officers as Congress || It has been uniformly held that if vacancieg the d 
pia ay people in their Government is the great feature | may bylaw direct. Is it toomuch tourgethat, || are known to exist during the session of the indey 
Tat im republicanism ; this power of the many is || by naming these particularly, and no others, it || Senate, and nominations are not then made of tae 
bag the distinctive character of our Constitution. || was intended he should alone appoint no others? || they cannot be filled by Executive appoint. Ne 
a While the power of the executive is qualified | But, sirs, even the maximum of the law need || ment during arecess of the Senate. (4 Opinions rot 
; and restricted by the legislative, the authority | not here be invoked. The Constitution not || p. 362.) This would not be true if it were yp, press 
of the latter is uncontrolled by any other de- || only expresses one, and thus excludes others, || important whether the Senate participated jy of th 
: partment. It makes and unmakes ; it removes || but it expresses all—i. e., it provides for the || the appointment. M 
presidents, judges, and other civil officers who || appointment of all officers of the Government, It is urged here that the President not only view 
may be guilty of high crimes and misdemeanors, || and prescribes the manner of appointment in || has the ae to appoint, but that, having tha upor 
and sweeps away all obstacles in the way of the |) this section. First, it gives the President and || power, he may also remove, as & necessary mor 
' nation’s advancementand prosperity, and from || the Senate the power to appointa certain class ; || incident. I will admit that if it can be shown in bi 
" its verdict, in a case of trial as this, there is no || and second, it gives Congress power to allow || thatthe President may alone appoint to office tutic 
: appeal. 4 aa : ; | the President alone, the courts of law, or the then if the tenure of the office is not fixed }y; at le 
; A further examination of section two, article || headsof Departments, toappoint certain others ; |} remains at the pleasure of the President he qale 
two, will disclose a peculiarity of expression || and these gover the whole range of officers | may, unquestionably, remove that officer. But, part 
‘ which is important. ‘* He shall nominate, and || of the Government; and, to my mind, it is the |! sir, I shall show hereafter that the doctrine of 7 
i by and with the advice and consent of the Sen- || wildest reasoning that can vault itself into the || incidental power goes no farther than to ex. any 
‘ ate shall appoint,’’ ‘all officers,’ &c. The | position claimed by the res ondent. tend to the President when he alone has the arch 
aE very first step in the matter of appointment is _Chief Justice Best, in 5 Bingham, page 180, || appointing power. I deny that the President aut 
| by the Constitution given to the President to || gives a rule directly applicable here : anywhere has that power save when conferred nol 
bs Sane C 9 my . . . . . ne a ‘ ? a z ; . 
. nominate. rhe appointment is still in- Where a general intention is expressed, and the || by Congress as prescribed by the Constitution, lat 
choate. The next step is the concurrence of pet expremes also apettianioe intention ineom pat- Besides, Mr. President, I assert that, prior to tion 
sles ® am cae i lie , || ible witht eneral intention, t arti i - cas sole 
the Senate, and this completes the ceremony |! ¢))) fs to Soamiailianaiaibuasdaaien® seutar inten the opinion rendered by the late Attorney sole 
of appointment. It then becomes the duty of The ‘ait taibbideal f the fr: f tl General, there can be nowhere found an au- mer 
the President to issue the commission. In the || ed eee yh aoe of t ne thority going so far as did that learned gentle. in 0 
case of Marbary vs. Madison (1 Cranch, 137, aint withthe P ‘de . “RP m ing pend man. What says history upon this subject? nec 
156) it was distinctly aflirmed in the opinion || ee ee oa neko sail Taare ne Hamilton said, in No. 77 of the Federalist ; par 
ot the court that the I resident could not with- | a yrers a I Tt has been mentioned as one of the advantages vot 
hold a commission from an officer nominated || S&etat Intention, on to be expected from the coéperation of the Senate, ) 
and confirmed. (See, also, Story on the Con- |! . Nhe inconvenience of uniting these powers |} in the business of appointments that it would con: ing 
: stitution, section 1537.) a, Heinen enamel of 1 i the multitude of minor oflicers made the || tribute to the stability of the Administration. The of ! 
» SOC Ose). s See OF tl inaelis ro but the 1 intenti consent of that body would be necessary to displace oe 
all contracts or matters in which two or more || ©XCePton necessary, but the general intention |) aswell as appoint. The change of the Chief Magis. iol 
are to.act that their minds must meet and || ™~ only the more distinctly asserted. trate, tharelont, would nef sccasite Soipinlens or 80 was 
: ; Taal 3s 7 ; e ut this power of removal. as implied from || general a revolution in the officers of the Govern- . 
my concur, and when this 1S done the act 1s com 1} the ower ve : . tm t ‘ f tl Pp h t ment as night be expected if he were the sole dis- dey 
plete, and is thenceforward beyond the control || ‘© P Of appotmiment is Turkier Shown tO || poser of offices. When a man in any station had lut 
of one without the eonsent of the other. But || Te8t in the Senate and the President conjointly, ven satisfactory evidence of hie fitness for it a new I 
aa an 2 : as she 7 | bythe adoption of the thirc 2¢¢} 2A. resident would be restrained from attempting a F 
note again, the Constitution does not confer y 1 - me te hick he oe donee of the sec change in favor of.a person more agreeable to him of 
; the power ou the President to ** appoint.’ j ond article, which provic es a by the apprehension that the discountenunee of the wai 
His power is to ‘‘nominate,’’ and when the “The President shall have power to fill up all va- || Senate might frustrate the attempt and bring some the 
+3 Senate concur, and not till then. is he e cancies that may happen during the recess of the || degree of discredit upon himself. Those who can ae 
i f sur, and no then, 18 he em- | Senate by granting commissions which shall expire || best estimate the valae of a steady adwinistration 
‘4 powered to ‘‘appoint,’’ and in doing this he |) at the end of the next session.” will a eee oe which eon- - 
<2 merely carries out the previously determine | i r save: nects the official existence of public men with the the 
atiied tetl celal Mi ; my ene Mr. Wirt says: approbation or disapprobation of that body which, * 
s oth parties to the appointment. Jn || “The meaning of the Constitution seems to me to || from the greater permanency of its own composition, I 
Marbury vs. Madisun the court says, to ‘‘ap- || result in this: that the President alone cannot make — in all = wh aor subject to an eae a 
} soint and commission are n ’ ( | a permanent appointment to those offices; that to || than any other member of the Government. To this 
; ae thing.?” ot one and the || seater the appointment permanent it must receive ee of ihe ones with the e resident in pe athe po 
ij _. ‘ | the consent of the Senate; but that whenever a || of appointments it has, in some Cases, been objector | 
: In the United States vs. LeBaron (19 How- || vacancy shall exist which the public interests re- || that it would serve to give the President an widw by 
; ard, 74) the court says the commission is not ire Coe be immecaiey anne. and in filling tafnonse over the gamete eonues sa, oneie wens the 
ai . ao which the advice and consent of the Senate cannot || Bave the power Ot restrajning him. 11S 18 an ad- : 
nec essarily the appointment, although conclu- |) jh. immediatel asked, ‘because of their recess, the || surdityin terms. It cannot admit of doubt that the _ 
: . y : : ; . : } 
a sive evidence of the fact. It would have been President shall nave power of Alling it by an appoint- || entire power of appointment would enable him mueh 
ment which shall continue only until the Senate 
c 
| 
| 








have already alluded to the matter, but will re- 


of the United States vs. Kirkpatrick, 9 Whea- intment of 
peat it im this ection. ’ would tend greatly to prevent the ie eon . maily e 


ton, page 720, The independentaction of the |i unfit characters from State prejad 





The langaage is: 


the authority » Executive he i ; : L . u 
2 co oo oe ne eee _cancies and the power to fill them under the |) masterly manner, the structure and power of > 
& teil Atemeetihh titeninnthindeatieen ie - = _ Constitution, but I desire to show that this par- || the executive department, and in conclusion 
' Gish nim thin. Ab alae . ad ce eed || ticular clause of the Constitation now being || refers to the many restraints thrown around a 
+ ee eee ‘ me sai : e oe | noticed furnishes strong and direct evidence || the Executive, and, speaking to this matter ot pa 
a3 , I shew questions. By what || that the appointing power was intended to be appointing power, says; ‘‘ In the only instance 
right, then, or upon what principle of constrac- |) k divided in the S d Presid . . ) . . co 
me tion, can you interpolate language into the Con- ept undivided in the Senate and President, || in which the abuse of the executive authority th 
S : pen P ae, |, except in those cases where the two could not || was materially to be feared the Chief Magis- 
: tution or give the language already there a . y . th 
a cuhainxanahiend adie teaneet | fromsome uncontrollable necessity act at the || trate would, a that plan, (speaking of the eu 
: Me Sed sinha his Dente enti Genetualt | time. Hence we find Mr. Story holding what |} Constitution,) be subjected to the control of a th 
R pra ~~ ork on Vonstruction, |) | think to be the undisputed construction of the || branch of the legislative body,’’ and asks: je 
a‘ : Where there i Mecurity in the of . | clause, that—- : ‘¢ What more ean an enlightened and reason 
° aeaie ann then ii loch alae ok ae inn e || “Ifthe Senate are in session when offices are cre- able people desire ?”’ : : = 
are not permitted to inquire ifte motives of the Le- |! pid orem, eet eee In No. 76 of the Federalist the writer ex: . 
islature, i ‘fed D itself. ortiort || ye 7 a c 0 ine 2 ce 
om aN a Rn A olen sartee chads ttle ee during the recess-of the Senate, because a vacancy amines at more longi the reasons which led pe 
yeu va 295; , : Netcom 2 | does not happen during the recess of the Senate. in oO the adoption 11s join 
Sedgwick, p. 285; Duna vs. Keid, WW Peters, 524. | d oth i h fthes I to the adoption of t pint plan of appoint * 
iy ar ae Read vs ; . P | sone Samopece ee Dp law spe ment, instead of conferring the entire pone 2 
. > atutes, is much more a a y r . r Denar 3 oe ' 
is just rule in searching for the magma of a | dent to fill them during the recess; and it was then upon the President; and he shows can ee th 
= tand tal la Li ‘at that the C g of 8 |) said thatin no other instances had the President filled || power given to the President was solcly 1 ~ 
it sandamental faw. insist that the Constitu- |, such vacant offices without the special authority of || nominate, while the President and Senate ap 
Bf tion is perfeetly clear and unambiguous upon || law.”—2 Story, paragraph 1559. point. He shows that as the President must br 
Bat oe the a of appointment. There should be This author says again, in paragraph 1557: || first nominate he can always, even if the Sea: - 
FE ae no division of opinion on this one point, it does “There was but one of two courses to be adopted, || ate reject, send back the name of some oue of : 
es i seem tome, Attorney General gare says: || either that the Senate should perpetually be in ses- his choice: and this should satisfy those who 
is * "Phe people, however, were wisely jealous of this || #9 im order to provide for the appointment of offi- ||. ™. ict te f cist tu 
Time Ge great power of appointing the anente nd tip encour | cers, or that the President should be authorized to || Insist upon giving supreme power 0 app 
cee Ee tive department, and chose to restrain it by requir- | make temporary appointments during the recess, || ment to the Executive. He then asks: N 
7 2 Gr ivg it inall cases to nominate; but only im case it | which should expire when the Senate should havo || 2, iss purpose, then, require couperation of . 
iid | Be had the coveurrence of the Senate to int,”—$ || bed an opportunity to acton the sabjest, ; AP saws “the ity of the cou- 7 
TEE EG Mins ni me oes ie : the Senate? [ answer that the necessity 0 “ 
| i= a é we p. “a ; This distinction between temporary and per- | currence would have ® powerful. though in gene re 7 
{ee ut let us i i i i i i silent, operatiou. It would bg an excelle 
\ fi etus look further intasthis seecion. I || manent appointments is recognized in the case Seon) shins of invoritiens if the President, and 
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connection, {rove Pen addition to this, it would be 
vier ficacious source of stability in an Administra- 
aoe * + . “It willreadily be com- 
ded that a man who had himself the sole dis- 
ecion of offices would be governed much more by 
7 private inclinations and interests than when he 
was bound to submit the propriety of his choice to 
the decision and determination of a different and 
independent body, and that body an entire branch 
of the Legislature. 

Now. sirs, | aver that at the time Hamilton 
wrote it will be found in this matter he ex- 
pressed not only his own views, but the views 
‘the people who adopted the Constitution. 
Mr. Madison at this time entertained no other 
view, and his opinions had a large influence 
upon the people, and contributed, probably, 
more than those of any other one public man 
in bringing about the adoption of the Consti- 
tution. In No. 47 of the Federalist he argues 
at length to show that the maxim of Montes- 
quieu, which requires a separation of the de- 
yartments of power to secure liberty, is not 
wen. and has not been without exception in 
any Government other than an absolute mon- 
archy. He then shows that by the British con- 
sutution the departments of Government are 
not distinctive, but that one branch of the legis- 
lative forms, like our Senate, a great constitu- 
tional council to the chief executive ; it isthe 
sole depository of judicial power in impeach- 
ment, and is the supreme appellate jurisdiction 
in other cases. And the judges are so far con- 
nected with the legislative as to attend and 
participate in the deliberations, though not to 
vole. 

Mr. Madison then shows that, notwithstand- 
ing the unqualified terms in which the axiom 
of Montesquieu is laid down by the Constitu- 
tion of the States of the Confederation, there 
was not a single instance in which the several 
departments of power have been kept abso- 
lutely separate and distinct. 

In New Hampshire the Senate had the right 
of trial by impeachment. ‘The president, who 
was the head of the executive department, was 
the presiding member of the Senate, and had 
a casting vote. The Legislature elected the 
executive, and his council were chosen from 
the Legislature. Some State officers were ap- 
pointed by the Legislature, while the judiciary 
were appoimted by the executive. 

In Massachusetts -the judiciary were ap- | 
pointed by the executive, and were removable 
by him on an address of the two branches of 
the Legislature. Many otlicers of the State 
some of them executive) were appointed by 
the Legislature. 

He passes over Rhode Island and Connec- 
ticut, as their constitutions were adopted be- 
fore the Revolution and before the principles 
under examination had become an object of 
attention. 

In New York the powers of government 
were curiously blended. The executive had a 
partial control over the legislative, and a like 
control over the judiciary, and even blended 
the executive and judiciary in the exercise of 
this control. There was a council of appoint- 
ment composed of the executive and partly of 
the legislative, which appointed both executive 
and judicial officers. 

New Jersey blended the powers of govern- 
ment more than either of the foregoing. The 
Governor, who was the executive, was ap- 
pointed by the Legislature, and yet he was not 
only the executive, but he was chancellor and 
surrogate of the State; he was a member of 
the supreme court of appeals and president, 
with a casting vote, of one of the legislative 
branches, This same legislative branch acted 
again as executive council of the Governor, 
and with him constituted the court of appeals. 
— judiciary were appointed by the Legisla- 

re, j 
Pennsylvania, Delaware, Maryland, Virginia, 
North Carolina, South Carolina, and Georgia, 
ail had the same system of blended powers. In 
some of them even justices of the peace were 
&ppointed by the Legislature. 

It is scarcely possible to find anywhere in 
Contemporary history a stronger proof of the | 
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jealousy with which the people clung to their 
right to control their own political affairs ; and 
it was a great concession of the States of the 
Confederacy to the Union under the Constitu- 
tion when they assented to the clause now 
being considered. In every State of the Con- 
federacy, at the time they were called upon to 
adopt the Constitution, the people, through the 
Legislatures, not only made the laws, but they 
appointed the officers who were to execute 
them ; and not only this, but provided for their 
removal in the same manner. They seemed 
to have regarded the Chief Executive as an 
officer designated to assist the execution of the 
laws, but that it was unsafe to give him power 
to appoint. those who were to codperate with 
him in this duty. 

I say it was a great concession, and aradical 
change which conferred upon the President of 
the United States even the prerogatives which 
are now undisputed. 

Sirs, the people who adopted the Constitution 
were unaccustomed to looking upon their ex- 


ecutives as standing high above them and dis- ‘ 


tribating the powers which they alone pos- 
sessed. ‘They had never been in the habit of 
clothing them with imperial powers, or per- 
mitting them to suppose for a moment that 


they were a distinct and separate entity of gov-, 


ernment. They had never, in asingleinstance, 
given toa State executive a distinct existence 


separate from his legislative and judicial de- | 


partments. He always acted conjointly, and 
upon the question of appointments to and 
removal from office, more than upon any other, 
they seemed to have been cautious. 

With the light of this history it is monstrous 


| to suppose that the people parted with their 


power, as is claimed by the respondent, in 
adopting the article under discussion, that they 
gave up without a word of dissent all those 
checks upon the Exeentive with which they 
had been so familiar and which they had so 


uniformly adopted in their State governments. | 


They did no such thing, Mr. President, and 
nowhere can it be shown they intended any 
such thing. On the contrary, we have seen 
that this clause of the Constitution was urged 
upon them for the very reason that it practi- 


cally secured to them a system with which they | 


had been so long familiar. The debates at 
that time show that the Constitution was adopted 
under the impression that this clause gave the 
power of appointment and removal jointly to 
the Senate and President, and they show, too, 
that the clause was framed to meet this view. 
I say, then, itis unwarrantable, upon any prin- 
ciple of constitutional or statutory construction, 
to give the instrument any other meaning. 

As well might you annul an ordinary contract 
upon declarations given after it is signed. The 
most that can be shown is what the parties said 
at the time it Was made, and the written com- 
pact is conclusive of the meaning expressed. 
We have seen how the people felt at the time. 
We have seen what two great writers upon the 
subject said atthe time, and that their opinions 
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| earnestness by the Federalists, and it had a most 


material tendeney to quiet the just alarms of the 
overwhelming influence and arbitrary exereise of 
this prerogativeot the Executive, which might prove 
fatal to the personal independence and freedom of 
opinion of public officers, as well as to the public 
liberties of the country.”’—Story’s Commentaries, see. 
1539; Story on Constitution, vol. 2, p. 400. 

I have been endeavariag to show that at the 
adoption of the Constitution the appointing 
power was regarded and made a joint power 
between the Senate and the President, as was 
also the power of removal. I think this posi- 
tion well established. 

I have thus fully discussed the appointing 
power directly with the Senate because the 
same reasons that required that power to be 


, Joint apply with equal force to the power of 


| 


removal. 

Let us come down, however, to a period 
subsequent to the adoption of the Constitution. 

Congress met March 4, 1789, and continued 
until September 29, of the same year. On 
the 27th of July they passed the act organizing 
the Department of Foreign Affairs, and on the 
6th of August following, was passed the act 
organizing the Department of War. Thesetwo 
acts are identical in language in every partic- 
ular, except the assigument of duties to the 
different principal officers of the Department. 
As much of the argument hinges on the law 
organizing the Department of War at this 
time, it is important to know just what was 
said and done at the time. There are some 
peculiarities of the law to which | invite atten- 
tion, 

Section one provides that— 

“There shall be an executive Department to be 
denominated the Department of War, and that there 
shall bea principal officer therein, to be called the 
Secretary for the Department of War, who shall per- 
form and execute such duties as shall from time to 
time be enjoined upon him by the President of the 
United States, agreeably to the Constitation, relative 
to military commissions, or to the land or naval 
forces, ships or wariike stores of the United States, 
or tosuch other matters respecting military or naval 
affairs as the President of the United States shall 
assigu to said Department, or relative to the grant- 
ing of lands to persons entitled thereto for military 
services rendered to the United States, or relating 
to Indian affairs; and furthermore, that the said 
rrincipal officer shall conduct the business of thesaid 

Jepartmentin such manner as the President of the 
United Statesshall from time to time order or direet,” 

“Sec. 2. Thatthereshall beinthesaid Department 


| an inferior officer, to be appointed by the said prin- 


cipal officer, to be employed therein as he shall deem 
proper, and to be called the chief clerk in the De- 
partment of War, and who, whenever the said prin- 
cipal officer shall be removed from office by the Pres- 
ident of the United States, orin any other case of 
vacancy, shall, during such vacancy, have charge 
and custody of all records, books, and papers apper- 
taining to the said Department, 

“Sec. 3. The said principal officer, and every other 
person to beappointed oremployed in the said Depart- 
went, shall, betore he enters on the execution of his 
office or employment, take an oath or affirmation 
well and faithfully to execute the trust committed 


| to him, 


“Sec. 4. The Secretary for the Department of War, 
to be appointed in consequence of this act, shall 
forthwith, after his appointment, be entitled to have 
the custody and charge of all records, books, and 
papers in the office of Secretary for the Department 
of War, heretofore established by the United States 


| in Congress assembled.” 


influenced largely the adoption of the Consti- || 


tution. Upon the question under discussion 
at that time there seemed but one mind. 

Mr. President, I think I do not state it too 
strongly in saying that prior to the meeting of 
the First Congress, and at the time the Consti- 
tution was adopted, none of the friends of the 
Constitution claimed the power for the Presi- 
dent which is nowurged. Some of its enemies 
made the charge, but it was denied by its 
friends, No man in this country has studied 


| to be appointed. 


more carefully the history on the subject than || 


Mr. Story. He says in his Commentaries on 
the Constitution, (pages 15, 39, 40, 41,) that 
the doctrine (speaking of the same construc- 
tion urged by the Managers) was maintained, 
with great earnestness, by the earliest writers, 
and says that at this period the friends of the 
Constitution had no other view. He cites 5 
Marshall’s Life of Washington, chapter3, page 
198, and 1 Lloyd’s Debates, 351, 366, 450. 

Of the effect of these opinions upon the pub- 


|| lic mind at that time this writer says: " 
“This was the doctrine maintained with great |! the advice and consent o 


| records,’’ 


It is noticeable that the law nowhere pro- 
vides how or by whom the principal officer is 
The language of the law is, 
in the first section, ‘* thereshall be a principal 
officer:’’ in the third section, ‘‘ that the said 
principal officer and every other person to be 
appointed or employed in said Department,”’ 
&e., shall take an oath, &c.; in section foar, 
‘*that the: Secretary for the Department of 
War, to be appointed in consequence of this 
act, shall-forthwith, after his appointment, be 
entitled to have custody and charge of all 
&c. It has been uniformly held 


| that where no provision is made in the law 


| from the language of the Constitution. 


for the appointment of the officer, the appoint- 
ment must be made by and with the advice 
and consent of the Senate. (6 Attorney Gen- 
erals’ Opinions, p. 1.) This results necessarily 
No 
provision was made in the laws organizing 
either of the Executive Departments as to how 
the principal officers were to be appointed ; 
they were, therefore, all appointed by and with 

f the Senate. Is it 
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not fair to suppose the removal was to take 
place in the same manner? On the same day 


the War Department was created Congress | 
passed an act giving the President power ex- | 


pressed to remove the Governor and other 


officers of the Territory organized under the | 
ordinance of 1787, and yet these officers were | 


by the same act to be appointed by and with 
the advice and consent of the Senate. Is it 
probable that Congress would have made spe- 
cial provision for the exercise of power in one 
case, if they had supposed that power incident 
to the share the President took in the appoint- 
ment? Theact, it seems tome, clearly indicates 
that Congress regarded legislation necessary to 
confer the power, else it was needless to have 
legislated at all upon the subject. 

But it is urged that the second section of the 
War Department act does confer this power, 
ahoulately. I say not. The second sectidn pro- 
vides for the appointment, by the Secretary of 
War. of an interior officer, to be called the 
“* chief clerk,’’ who, whenever the said princi- 
pal officer (the Secretary) shall be removed by 
the President of the United States, or in any 
other case of vacancy, shall, during such va- 
cancy, bave charge, Kc. 

There isa marked difference of expression 
between the act I have referred to, as passed 
upon the same day, and this. In the one the 
dinolete power of revoking commissions and 
removing is conferred; in the other the ex- 
pression, ‘‘ whenever the said principal officer 
shall be removed from ollice by the President,’’ 
&c. Now, sirs, I think that the utmost which 


can be claimed from this grant, is recognition | 


of w qualified and limited power over the Sec- 
retary of War, in case his removal should be- 
come necessary at atime when by the exercise 
of it a vacancy would be made ata time when 
the Senate could not assist in filling it. Pro- 
vision had to be made for this, as the discus- 
sions at the time show, and I think the Jan- 
guage means nothing more than that the Pres- 
ident was to exercise the same and no more 
power than would be conceded to him in the 
cutire absence of any provision on the subject. 


This law did not take the case out of the con- | 


stitutional limitation, and by no legal interpre- 
tation can it be held to do so. 


———— 


| such removals. 
carried by a vote of 31 ayes to 19 noes, and 
the bill, as amended, passed the House by a 
| vote of 29 to 22. 


| dent. 


| the authority in all to-any one of the number; 


When the bill for organizing the Department | 


of Foreign Affairs was under discussion, the 


original draft read ‘‘to be removed by the | 
Upon this arose all the discus- | 


President.”’ 
sion which is chiefly relied upon by the coun- 
sel for the respondent. Whatever may or may 
not be proved by that discussion, one thing is 
observable, namely, the language of the first 
draft was materially changed, and, as finally 
adopted, left the question upon inference 
merely, Instead of declaring that this officer 
is removable by the President, in plain and 
unmistakable phrase, an equivocal expression 
was finally adopted, which it was thought 
would partially meet the views of the majority 
and yet decide nothing absolutely. 

But let us notice for a moment this discussion 
of 1789. I am not inclined to underrate the 
value of that debate, but as forming any rule 
or guide for us I cannot give it great import- 
ance, The leading mind which controlled the 
removal party was that of Mr. Madison, and 
he, it is known, argued against his views ex- 

ressed before the Constitution was adopted. 
Vhether he began to have glimmering hopes 
of the Presidency himself 1 will not say, but it 
certainly detracts from the value of his opinions 
to know that his views expressed after the 
Constitution was adopted were different from 
those entertained when he was urging its adop- 
tion. But,as 1 understand that discussion, the 
argument turned largely upon the necessity of 
this power resting Peas at a time when 
there was a pressing emergency for its exercise. 

The first proposition was made by Mr. Madi- 
son that there be established an Executive 


Depariment, pomprising the Departments of |, 
Vv 


Foreign Affairs, of the War, and of the Treus- 
ury, tue chief officers thereof to be called See- 
relaries; to be nominated by the President and 
appointed by and with the advice and consent 


| 


' ate has since spoken upon this very subject 


| alliance with the new republics of South Amer- 
ica, and to establish what was popularly termed 


| cies, and therefore the President has no right 


of Monroe we observe attempts by the Execu- | 


| joint authority to appoint and remove. 
| session of 1825-26, warned by the attempted 





| article words implying the right of the Presi- 
dent to remove the Secretary, and was subse- 
| quently amended by striking out of the first 


| ing executive patronage, which committee re- 


| In one of the six bills, to secure in office faith- 


| at the same time that the nomination is made, with 


SUPPLEMENT 


O 


of the Senate, and ‘‘to be removable by the 
President.’’ This resolution was finally made 
the basis for three separate bills, couched in 
similar language, creating the Department of 
Foreign Affairs, Department of the Treasury, 
and Departmentof War. The bill creating the 
Department of Foreign Affairs was first taken 
up, and gave rise to a long discussion. This 
bill was amended by inserting in the second 





of the President to make 
This last amendment was 


article the authorit 


In the Senate the bill was 
carried by the casting vote of the Vice Presi- 


Itisan easily understood principle thatawhere 
two or more unite in an act they may delegate 


and this, we may say, was done inferentially 
by the vote [ have noticed. But, sirs, the Sen- 


many times, as I shall show, and on every 
occasion in unmistakable condemnation of the 
principle laid down by the respondent. 

When John Quincy Adams, in 1826, at- | 
tempted to entangle the United States in an 





the ‘* Panama mission,”’ this encroachment | 
upon legislative prerogative was sturdily re- 
sisted ; the Senate insisting upon its rights to | 


new mission is created it creates a new office, 
which does not come under the class of vacan- 


to fill it by a temporary appointment. 
Under every Administration since the days 


tive to monopolize the right of appointment ; 
but in every instance these encroachments were 
resisted, the Senate successfully asserting its 
In the 


exercise of this assumed power by Mr. Adams in 
the case of the Panama mission, a select com- 
mittee was appointed by the Senate, charged 
with an inquiry into the expediency of redue- 


ported six bills, intended to control and reg- 
ulate different branches of the public service 
and limit some exercises of executive power, 





ful collectors and disbursers of the revenue, 
the President was required to report to Con 
gress the causes foreach removal. The section 
of the bill to that effect reads: 


“That in all nominations made by the President 
to the Senate to fill vacancies occasioned by an ex- | 
ercise of the President’s power to remove from office 
the fact of the removal shall be stated to the Senate 


a statement of the reasons for which such oflicer may 
have been removed.” 


Benton says this was intended to operate 


as a restraint upon removals without cause, 
and— 


“Was a recognition of a principle essential to the 
proper exercise of the appointing power, and entirely 
consonant with Mr. Jefferson’s idea of removals, but 
never admitted by any Administration nor enforced 
by the Senate against any one—always waiting the 
legal enactment. The opinion of nine such Senators 
as composed the committee who proposed to legalize 
this principle, all of them democratic and most of 
them aged and experienced, should stand for a per- 
suasive reason why this principle should be legal- 
ized.” —Benton’s Thirty Years’ View, vol. 1, chap. 29. 


During Jackson’s administration this power 
of removal, as claimed by the accused, came 
before the Senate many times, and never but 
to receive a decided condemnation. Upon the 
breaking up of Jackson’s first Cabinet Mr. 
Van Buren was nominated to the Senate as 
minister to England. His confirmation was 
opposed for several reasons, and among them 
it was charged that he introduced, as Jackson’s 
Secretary of State, a system of proscription or | 
removal for opinion’s sake, and a formal mo- | 
tion was made by Mr. Holmes, of Maine, to | 
raise a committee, with power to send tor per- | 














sons and papers, to inquire into the hee 


and report to the Senate. But this looked . 
much like an impeachment of the Presiden: 
that it was dropped. The same reasons fir 1}, 
rejection were urged, however. Among thox, 


who insisted upon the rejection for the reas, 


| I have stated, among others, were Clay, Wel. 


ster, Clayton, Colonel Hayne of South ¢ 


ato. 


|| lina, Governor Moore of Alabama, and y,, 


least on the list was Thomas Ewing of (hj, 


|| Van Buren was rejected, and the right of ¢). 


Senate and the truth of the principle I poy 
insist upon were vindicated. 

During Jackson’s second term the question 
came up before the Senate in a different {ory 
The offices of bank directors to’ the United 
States Bank were about to be vacated by lini. 
ation of their term. Jackson desired the re. 
appointment of, and accordingly nominated. 
the incumbents. The Senate, for their ow, 
reasons, rejected the nominees. Jackson they 
attempted to coerce the Senate into the appoint. 
ment, and accordingly sent the same names 
back, intimating in his message that he woud 
nominate no others. The nominations wen, 
toacommittee, who reported a resolution ree. 
ommending rejection, which was immediately 
adopted. The report was an able review of the 
power of the Senate, and concludes as follows: 

“The Senate perceive, with regret, an intimation 


| in the message that the President may not see fit t» 
| send to theSenate the names of any other persons ty 


be directors of the bank except those whose noming.- 
tions have been already rejected. While the Senate 
will exercise its own rights according to its own views 
of duty, it will leave to the other officers of the Goy- 


] - | ernment to decide for themselves on the manner they 
the utmost, even to contending that when a |} 


will perform their duties. The committee know no 
reasons why these offices should not be filled; or why, 
in this ease, no further nominations should be made, 
after the Senate has exercised its unquestionable 
right of rejecting particular persons who have beey 
nominated, any more than inother cases. The Sen- 
ate will be ready at alltimes to reecive and consider 
any such nominations as the President may present 
to it.’ 


‘The Senate had condemned the assumption 
of the President in presuming to remove for 
opinion’s sake, and here we have a condemna- 
tion of his attempt to perpetuate in office his 
own favorites against the wish of the Senate. 


But Jackson persisted in putting the question , 


to every conceivable test, and removed his See: 
retary of the Treasury (Mr. Duane) because h 


| refused to do what he conceived to be a viola- 





tion of the law and his duty in the removal of 
the public deposits. This was during a vaea- 
tion of the Senate. ‘The late Chief Justice 
Taney was put in charge of the Department, 
and at once carried out the plans of Jackson. 
Upon the assembling of Congress Mr. Clay in- 
troduced into the Senate two resolutions in 
relation to the matter. The first one was as 


| follows: 


“That by dismissing the late Seeretary of the Treas- 
ur¥ because he would not, contrary to his sense o! 
his own duty, remove the money of the United States 
in deposit with the Bank of the United States and its 
branches, inconformity with the President's opinion, 
and by appointing his successor to effect such re- 
moval, which has been done, the President has as- 


| sumed the exercise of a power over the Treasury 0! 


the United States not granted to him by the Consti- 
tution and laws, and dangerous to the liberties of the 
people.” 


The resolution was adopted by a vote of 28 


to 18. 


Jackson held the nomination of Taney 38 


Secretary of the Treasury in his pocket unti 


the last week of the session of Congress; but 
it was rejected as soon as sent to the Senate. 
An acceptable name was afterwards presented, 
and the matter ended. 

The next expression of the Senate upon the 
power of the President to remove a Cabinet 
minister was even more decided in its col: 
demnation of the false doctrine derived from 
the debate of 1789, I refer, sir, to the passag® 
of the tenure-of-office act over the veto, au¢ 
of course by two thirds of both Houses of ne 

ress, on March 2, 1867. Both Senate au 
Ton here united in this expression ; and in 
this they spoke for every representative © 
ment of this Government and for the ‘whole 
peo le. oe 
ed I add to this chain of uniform decisio® 
the last vote of the Senate given on the 21st day 
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21st day 


of February, within twelve hours after the re- 
epondent had made the attempt to remove Mr. 
Stanton? 

~ Tt is plain to my mind that those who voted 
with the majority in-1789 were not understood 
., give license to wholesale and causeless re- 
ovals by the President. And we have the 
very highest evidence of this not only in the 
Jecisions of the Senate, which I have noticed, 
hut in the uniform practice of the Government 
roughout all Administrations. Ido not find 
that the first President ever exercised the 
ower of removal, but if he did so, it will be 
Sa I venture to assert, that he consulted the 
Senate at the time or at its first session. I do 
find, however, an example of his great respect 
for, and deference to, that body which the Con- 
stitution had made his aid in making appoint- 


1 
ti 
t 


“4 
abl 


nents. 
: Less than a month after the bill had passed 
oreanizing the Department of Foreign Affairs 

.gent to the Senate the name of Benjamin 
Kishbourne as naval officer at the port of 
Savannah. ‘The Senate rejected the nomina- 
tion, The President, fearing that in this there 
might be some misconception ot his motives 
sontanother name, but gave his reasons in justi- 
fication for nominating Colonel Fishbourne. 

When John Adams desired to displace Mr. 
Pickering, his Seeretary of State, and appoint 
another he notified the incumbent that he 
would, on a certain day, cease to be Secretary 
of State. Meanwhile, the Senate being in ses- 
sion. he sent in the nomination of John Mar- 
shall. who was confirmed; and thus Mr. Pick- 
ering was removed, not by the President under 
any power the law gave, but under the Consti- 
tution and by virtue 6f the power incident to 
the appointing power vesting in the Senate 
and the President. This is a very striking 
and practical illustration of the doctrine then 
supposed to be the true one, and if was but 
following out the true spirit of the opinions 
expressed in the great debate of 1789. 

Jefferson, the President who initiated the 
practice of removals, and was the first to con- 
tine his favors to his own party, made it a fund- 
amental principle that removals were only 
to be made for cause. March 7, 1807, only 
three days after his induction into office, he 
writes to Mr. Monroe: 

“Some removals, I know, must be made. They 
must be as few as possible, done gradually, and bot- 
tomed on some malversation or inherent disqualifi- 
cation, 

On the 23d of the same month he thus writes 
to the Governor of Virginia, Mr. Giles: 

“Good men, to whom there is no objection but a 
(ifference of political opinion, practiced only so far 
as the right of a private citizen will justify, are not 
!roper subjects of removal.’’ 

Six days after he writes to Eldridge Gerry, 
alterward Vice President: 

“Mr. Adams’s last appointments, when he knew 
he was appointing counselors and aids for me, not 
for himself, 1 set aside as fast as depends on me. 
Officers who have been guilty of gross abuse of office, 
such as marshals packing juries, &c., I shall now 
remove, as my predecessor ought in justice to have 
done. The instances will be few, and governed by 
strict rule and not party passion. ‘The right of 
opinion shall suffer no invasion from me.” 

How, sir, did Mr. Jefferson proceed to dis- 
place incompetent or untrustworthy officers? 
If there was a vacation of the Senate he ap- 
pointed successors and gave notice to the in- 
cumbent of his action. The suecessor then 
beeame the legal officer, and the incumbent 
was removed by virtue of the new appointment 
working a revocation of the old commission, 
If the Senate was in session when this tran- 
spived he seut the nominations to that body, 
and their concurrence in the new appoiutment 
worked the revocation. If the Senate was 
hot In session at the time he sent the nomina- 
ons to that body at its next meeting, and the 
conirmation concluded the appointment. its | 
‘ction being an order or approval nune pro 
‘unc, And this has been true of every Admin- 
‘stration except the present one. 1 ask coun- 
‘et for the respondent to show a single re- 
moval from office by any President that was 
ever held of legal force that was not at the 
lime or at a subsequent date approved by the |) 











Senate. When this is done the spirit and the 
letter of the Constitution are met, and when it 
is not done both are violated. Jefferson did 
not create vaeancies. In making new appoint- 
ments he rewarded his friends, and for cause 
he displaced incompetent men by appointing 
successors, but his action was always subject 
to review by the Senate. ‘he Supreme Court 
said upon this pointin ex parte Hennen: ‘* The 
removal takes place in virtue of the new ap- 
pointment by mere operation of law.’’ Not 
the mere nomination, but the appointment. 


Mr. Madison’sadministration will be searched | 


In vain to find aninstance where he ran counter 
to the will of the Senate in this matter of re- 
movals and appointments. In every instance 
where changes were made the Senate legalized 
them if they were appointments coming within 
the first clause of the second section, article 
second, of the Constitution. 

| do not find that any occasion arose in Mr. 
Monroe’s administration to present the ques- 
tion. I have elsewhere noticed the opinion of 
his Attorney General, William Wirt, upon the 
duties of the President in relation to the exe- 
cution of laws which by their terms are to be 
executed by ollicers named in the law. ‘This opin- 
ion completely overthrows the assumption of 
this respondent, 

John Quincy Adams succeeded Mr. Monroe. 
There was no occasion for removals for politi- 
cal causes at this time. ‘There was no revolu- 
tion of parties. Mr. Adams had oceupied the 
first place in Mr. Monroe’s Cabinet during the 
whole term of eight years, and stood in con- 
currence with hisappointments. It was called 
‘*the era of good teeling.’’ It will be found 
that he made no change in offices filled by 
nomination to the Senate which were not con- 
curred in by that body. 

When Jackson came in there was an entire 
political revolution inthe country. He formed 
his Cabinet, as all other Presidents had done, 
by nomination to the Senate. He displaced 
officials by nominating successors when the 
Senate was in session, or issuing Commissions 
during vacation, which stood or fell as the first 
Senate thereafier decided. We have already 
seen how quickly the Senate brought this 
President to account for his first usurpation in 
the matter o! removals when he removed Mr. 
Duane from the lreasury, although it was done 
during vacation. 

Van Buren succeeded Jackson, and nowhere 
ean [ find that he violated the general practice 
of filling appointments and making removals. 

Harrison’s administration presents another 
instance of.a complete revolution in party 
power. President Harrison in no instance ran 
counter to the Senate or made removals or 
appointments which were without the Senate’s 
concurrence. Mr. ‘l'yler, who succeeded him 
but a month after his inauguration, was so 
impressed with the history of Jackson’s at- 
tempted usurpation that he made this very 
subject the occasion for remark in his inaugu- 
ral message. He said: 

‘* In view of the fact, well avouched in history, that 
the tendency of all human institutions is to concen- 
trate power in the hands of a single man, and that 
their ultimate downfall has proceeded from this cause, 
I deem it to be of the most essential importance that 
a complete separation should take place between 
the sword and the purse. No matter where or how 
the public moneys shall be deposited, so long as the 
President can exert the power of appointing and re- 
moving at his pleasure the agents selected for their 
custody the Commander-in-Chief of the Army and 
Navy is, in fact, the Treasurer. A permanent and 
radical change should therefore be decreed. The 
patronage incidental to the presidential ollice, al- 
ready great, is constantly increasing. Such increase 
is destined to keep pace with the growth of our pop- 
ulation, until, without a figure of speech, an army 
of office-holders may be spread over the land. The 
unrestrained power exerted by a selfishly ambitious 
man, in order either to perpetuate his authority or 
to hand it over tosome favorite as his successor, may 
lead to the employment of ail the means within his 
control to accomplish his object. The right to re- 
move from office, while subjected to no just restraint, 
is inevitably destined to produce a spirit of crouch- 
ing servility with the official corps, which, in order 
to uphold the hand which feeds them, would lead to 
direct and active interference with elections, both 


State and Federal, thereby subjecting the course of | 


State legislation to the dictation of the chief execu- 
tive officer and making the will of that olflicer abso- 
lute and supreme.”’ 
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When subsequently he found himself at vari 
ance with his Cabinet, instead of removing 
them he caused scandalous things to be written 
and published of them in public newspapers, 
and revealed the Cabinet consultations, which 
were published in the same way, thus making 
the position of the Cabivet so unpleasant that 
they resigned. What I now state is alluded to 
in Mr. Ewing's letter of resignation. (Ben 
ton’s Thirty Years View, p. 353.) 

[ will not pursue the history of removals and 
appointments in subsequent Administrations, 
but I assert that there will not be found in the 
practice pursued in any of them the slightest 
warrant tor overriding the Senate either in 
appointments or removals without authority 
of law. 

It is well understood that immediately upon 
the inauguration of a President the Senate is 
called together in extra session and at once go 
into execative session to consider any new 
appointments to be made. Cabinet changes are 
then made and submitted. If the President 
could remove and appoint without them such 
proceeding would be useless. Indeed, the 
President, having in mind the seleetion of a 
Cabinet he had reason to believe would be 
rejected by the Senate, would accomplish his 
purpose by withholdiog all nominations until 
the Senate adjourned, and thus defeat the very 
purpose of the Constitution in requiring the 
concurrence of the Senate. 

Much weight has been attached to the judi 
cial decisions upon the power of removal. A 
close scrutiny of these will show that they do 
not decide the question here discussed. 

The opinion of the Supreme Court in ex 
parte Heunen establishes this simple proposi- 
tion and no other, namely: the power of re- 
moval in the absence of all constitutional or 
statutory regulation is incident to the power 
of appointment. llennen was appointed clerk 
of a courtin Louisiana. The law creating the 
court gave the judge the power to appoint the 
clerk, but was silent as to how he might be 
removed. The jadge removed Hennen. The 
Supreme Court of the United States held, on 
appeal, that the power of removal was incident 
to the power of appointment, and sustained 
the judge of the court ac cordingly. Che court, 
in remarking upon the clause of the Constitu- 
tion under discussion, remark: 

**No one denied the power of the President and 
Senate jointly, to remove where the tenure of the 
oflice was not fixed by the Constitution; which was 
a full recognition of tre principle that the power of 
removal was incident to the power of appointment.” 

Any lawyer will see that this is all the court 
was called upon to say, and in going beyond 
this to discuss what had been the opinions ex- 
pressed in the First Congress was mere dictum, 
and is not to be considered as judicial inter- 
pretation. It is no new thing for courts to go 
outside of the cage before them, and the Su- 
preme Court is not an exception. ‘There is 
not, Mr. President, as no one knows better 
than yourself, a single decision recorded in 
the Supreme Court reports, where the power 
of the President to remove from officé in vio- 
lation of the expressed wish of the Senate was 
drawn in question. Trace the history of all 
removals by the President down to the present 
time, and there will be found no instance where 
a removal has been made to which the Senate 
has not made the act its own, expressly or im- 
pliedly, by confirming the successor to the 
office made vacant by removal, and this, sir, 
takes all decided cases out of this disenssion. 

W hat we claim is thatthe Senate must either 
be first consulted in the removal, or it must 
subsequently to the removal assent thereto. 

In Marbury rs. Madison (1 Cranch) the 
power of the President to remove was not 
directly made a question. Marbury was nom 
inated a justice of the peace forthe District of 
Columbia under a law which fixed the tenure 
of his office at four years. The Senate had 
concurred in the nomination, and the commis 
sion was signed by the President but not ye 
delivered. Mr. Madison, the Secretary of 
State, refused to deliver it, and a mandamus 


| was saed out to compel him to do so. The 


eS 
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court decided that a mandamus could not lie 


against the head of an executive Department.. 
Upon the right of Marbury to his commission, | 


however, the court said: 

"Some point of time must be taken when the power 
of the Executive overan officer, notremovableat his 
will, must cease, 
the constitutional power of appointment has been 
exercised, And this power has — exercised when 
the last act, required from the person possessing the 
power, has been performed.” 


By the act of 1789, creating the Department 
of Foreign Affairs, it was made the duty of the 
Secretary of that Department to affix the seal 


of the United States to all commissions signed | 
by the President. Upon the point asto whether | 


the President could arrest the commission here 
the court said: 


“This is not a proceeding which may be varied if 
the judgment of the Executive shallsuggest one more 
eligible; but is a precise course, accurately marked out 
by law, and is to es strictly pursued, 
the Secretary of State to conform to the law, and in 
this he is an officer of the United States, bound to 
obey the laws. He acts under the authority of the 
law, and not by the instructions of the President.’”’ 


If that case bears upon this, it goes only to | 


show that the President cannot interfere with 
the due progress of the law, under the assump- 
tion that he is Chief Executive, and therefore 


possessed of power to control all executive | 


oflices. 


If there are any decisions of the Supreme | 


Court directly in point they have escaped me. 


I assume there are none, for the respondent | 
states that he was governed in his action mainly | 


to make a case for the courts, in order to obtain 
a judicial decision. Tor the first time in our 
history have we a direct issue between the two 
appointing powers. 


in a removal, the President ignores that body 
and defies its expressed will, and that, too, in 
the face of a positive enactment. 

Sirs, | contend that the Department of War 
to-day, of which Edwin M. Stanton is Secre- 
tary, is not the Department of War of which 
Henry Knox was Secretary under George 
Washington. I have shown that by the act of 
1759 the law simply created the Department, 
but assigned no duties to it except such as 
might suggest themselves as necessary to the 
President. 


The Department remained thus, without any | 
duties imposed upon it by law, and without any | 


legislation recognizing its importance or its dis- 
tinctiveness, until May 8, 1798. Meanwhile, 
the duties pertaining to the Navy had been 
taken from the War Department and conferred 
on aseparate Department; Congress had given 
the power to et 

materials to the Secretary of the ‘Treasury. 

By the act of July 16, 1798, it was provided 
that all contracts and all purchases for the 
military service should be made by direction 
of the Secretary of War. 
it the duty of the public purveyor, who was an 
important officer and responsible for large sums 
of money, to report to the Secretary of War. 
‘The chauge here may seem unimportant, but 
it marks the beginning of that emancipation 
of the War Department from the manacles of 
executive control which is now by law made 
80 complete. 

The subsequent laws organizing the pay de- 
partment, the quartermaster and commissary 
departments, the engineer and ordnance corps, 
all recognize the Secretary of War as in many 


respects the chief and sole executive officer for 
the discharge of specific duties with which the 


President had nothing whatever to do. 


Still later, in 1812, when an army was raised 


to meet the apprehended war with Great 
Britain, greater powers were conferred on the 
Secretary of War, In the Indian wars, in the 
war with Mexico, and especially in the late 
war against rebellion, Congress seemed to have 
treated the Secretary of War as the only ex- 
ecutive officer with whom they had anything 
to do, so far as that Department was concerned, 
and the legislation does not in many instances 
recognize the existence of a Chief Executive, so 
great and powerful an engine of government 
had the War Department become. Kesolu- 





The point of time must be when | 


It is the duty of | 


For the first time have | 
we & case where the Senate, refusing to concur 


<e coutracts for war and navy | 


The law also made | 
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tions of inquiry for information in relation to 


|| military affairs were all directed to the Secre- 
tary of War, and he made answer to Congress | 


himself without consultation with the Presi- 
dent. The entire and immense system of pur- 
chase and supplies for the Army, the organiza- 
tion and equipment of troops, the moving of 


| troops and military supplies, the sequestration | 
of the enemy’s property, the entire internal | 


management of Army affairs, the payment and 
disbursement of millions of dollars annually, 
the adjustment of numberless claims against 
the Government, are all by law imposed upon 
the Secretary of War. Indeed, the War De- 
partment has, by virtue of laws passed since 


being a mere appendage to the executive office, 
with an amanuensis in it to write what the 
President might dictate, it is now, next to the 
Treasury, the most powerful and important 
Department of the Government. 

Take up the statute-books and compare the 
laws as they now stand and as they stood when 
Congress spoke the Department into exist- 
ence by four short sections in the act of 1789. 
You will find that there is scarcely a vestige 
of the act of 1789 left in force. 
the Department of War a part of the executive 
ottice, with its whole contral in the President. 
Lhe laws now place the specific duties of that 
vast Department in the hands of the Secretary, 
and hold him alone responsible. The very 
necessities of our national growth have wrought 
| this change, and the people have come to hold 
the President no longer responsible, as they 
once did, for the conduct of the Executive De- 
partments. Any one who, during the late war, 
had occasion to appeal from Mr. Stanton’s 
decision in matters appertaining to his legal 
functions knows that what I state was recog- 
nized by the President as true. 

This, too, has been recognized by judicial 
decision. ‘The President has no right to per- 
form executive acts by law given to his Secre- 
taries. He had this right in 1789 because the 
law made them the executors of his will merely. 

Can the President make a contract for the 
| supply of the Army or Navy which the courts 
| would hold binding? Can he give legal effect 
to an act which the law requires a particular 
oflicer of the Government to do? Can he step 
into the War, Treasury, or Navy Departments 
and sign official papers which the Secretaries 
sign and make his acts legal? If he is the 
chief and only controlling :xecutive, why has 
not he cut the Gordian knot by taking the War 
Department reins into his own hands until the 
Senate shall confirm his nominees? 

‘There can be no other safe view to take of 
this question—any other leads to despotism. 
In speaking of the Executive Departments dur- 
ing the great discussion upon President Jack- 
son’s removal of his Secretary of the Treasury, 
Mr. Clay said : 


“We have established and designated offices, and 
appointed officers in each of these respective Depart- 
ments to execute the duties respectively allotted to 
them. The President, it is true, presides over the 
whole. Specific duties are often assigned by partic- 
ular laws to bim alone, or to gther officers under his 
superintendence, His parental eye is presumed to 
survey the whole extent of the system in all its 
movements; but has he power to come into Congress 
and say such laws only shall you pass; to go into the 
courts and prescribe the decisions they may pro- 
nounce; or even to enter the offices of administra- 
| tion, and whereduties are specially confided to those 

otlicers to substitute his will to their duty? Or has 

he a right, when those functionaries, deliberating 
upon their own solemn obligations to the people, 
| have moved forward in their assigned spheres, to 


arrest their lawful progress because they have dared || 


to act contrary to his pleasure? No, sir. No, sir. 
His isa high and glorious station, but it is one of 
observation and superintendence. It is to see that 
obstructions in the forward movement of Govern- 
ment, unlawfully interposed, shall be abated by legit- 
imate and competent means,” 


Will gentlemen consider for a moment the 
tremendous consequences of the doctrine 
claimed by this respondent? if, sirs, this 
Senate concede the power arrogated to the 
President, he is henceforward the Govern- 
ment. Even Congress is powerless to arrest 
: his despotic rule. 
| Suppose he desired to force upon the coun- 


|| time. 


1789, been completely changed, andinstead of | 


‘That made | 








| try a certain policy, and chose the Secretary 


of the Treasury, with his immense power for 
his instrument. That officer might decline t 
execute the President’s will, and claim that 
the law conferred upon him alone certain « - 
cific duties which he could not conscientiou., 
abandon to the dictates of the President. The 
remedy is at hand, and the official guillotine 
commences its work. An obsequious tool of 
the Executive is placed -at the head of th, 
Treasury, and the Senate and the people are 
tied hand and foot. He may remove at aan 
He may withhold the name of the ap. 
pointee til the very close of an interve 
Senate, and should the Senate reject he 
reappoint the same person or another equally 
subservient. Indeed, sir, if the absolute power 
|claimed is conceded, he may so arrange the 
appointment as to avoid submitting it at all to 
the Senate. Can it be possible that a power 
so tremendous in its consequences was eyer 
intended? 

If the Congress of the United States have no 
| right by legislative enactment to fix the tenure 
| to certain offices, and exercise their joint 
| authority in appointments as well as removals 
| from office, what restriction is there on the 
President's power? 

If he can control the Treasury by this in. 
genious, not to say despotic means, does his 
| power end there? He may remove the See. 
retary of War and the General-in-Chief, if they 
dare dispute his policy. He thus possesses 
| himself of the purse of the nation and next iis 
Army. Let me ask the learned counsel, if they 
be correct in claiming the inherent right of 
removal in the President, where is the author- 
ity that makes Shermaw’s, Sheridan’s, or Far- 
ragut’s commissions more than blank parch- 
ment before the imperial throne at the White 
House? Under what authority can the Sec- 
retaries of the Navy, of State, Department of 
Interior, Postmaster General, and the thou- 
sands of otlicers of the several executive 
branches of Government, scattered all over the 
| land, shield themselves from the withering and 
| corrupting touch of the executive wand, when 
he chooses to command their removal? 

If the President can do these things with 
impunity, let me ask if we have not that state 
of government forewarned by Mr. Seward’s 
question, ‘* Will you have Andrew Johnson 
President or king?”’ 

We hear much said about the so-called Cab- 
inet council of the President. The heads of 
Executive Departments have become Cabinet 
ministers, who hover around their chief as aids 
to a general of the Army, and the argument is 
used that you might with the same propriety 
force an obnoxious aid upon a general as an 
obnoxious Cabinet minister upon the President. 
Sirs, what is the origin of Cabinet councils, and 
whence comes the appellation Cabinet min- 
ister? I do not find them anywhere in the 
law which organized the several Departments. 
Let us not be deceived by names. 1 know of 
no authority for convening Cabinet conclaves 
_semi-weekly, and I fear these councils are 
cabals in which the public weal is much less 
discussed than the party weal. 

‘ell me why the Postmaster General need 
be called to consult as to how the Navy De- 
| partment should be administered ; and whiat 
necessary connection is there between the du 
ties of the Attorney General as prescribed by 
_law and those appertaining to the War De- 
partment? Sirs, the so-called Cabinet coun 
cil’ are misleading us, and so far bas this 
| independent and self-constituted board of Gov- 
ernment directors counseled the accused that 
he sets up the difference existing between hin 
and the Secretary of War as working their loss 
of the latter’s counsel in this cabal, and from 
this he excuses his attempt to remove hiv. 


ning 
May 





Yuu are asked to give legal existence to tr 
Cabinet, and say the Secretary of War ba 
duties to perform there, failing in which \ 
must leave his Department. This Cabinet 
appendage to our executive government 1s ail 
inpoyation, and shohid not be legalized. 
The Constitution says the President ** may 
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‘* may 


_oquire the opinion, in writing, of the principal 
cers of each of the Executive Departments 
non any subject relating to the duties of their 
spective offices.’ 
But, sirs, it nowhere authorizes him to con- 
lidate the heads of these Departments into a 


ca rerpetainte their tenure by securing the re- 
ection of their chief. There is danger in our 
cegetting that the law-making power of this 
‘svernment has imposed duties and obliga- 
‘ous upon these heads of Departments which 
‘hey cannot delegate to the President, much 
logs the Cabinet, and which neither the Presi- 
jent nor the Cabinet can arrogate to them- 


selves. 
~ Jn this portion of the defense set up Ido not 
énd that any breach of duty is charged to the 
secretary of War. It does not appear that he 
has been derelict in anything enjoined upon 
him by law. No, sirs; he has ceased to be an 
agreeable companion to the President's Cabi- 
net tea parties, and he must be decapitated. 
Under all this lies much of that evil growing 
out of the power arrogated to the President. 
Here is the seed of executive consolidation, 
of which the fathers had such dread. These 
secret meetings tend to destroy that independ- 
ence of administration which the law contem- 
plates. Napoleon used to say that councils of 
war never fought battles. 
say that Cabinet councils do not always exe- 
cute laws. 

I come now to notice the second branch of 
the offense involved in the first charge, namely: 


to discuss party politics, and devise ways | 


I think, sirs, | may | 


| 
Hap tHE PRESIDENT POWER TO REMOVE THE 


SecRETARY OF WAR IN VIOLATION OF THE TEN- 
RE-OF-OFFICE ACT? 
The first section of this act reads as follows: 


“That every person holding any civil office to which | 


hehas been appointed by and with the advice and 
consent of the Senate, and every person who shall 
hereafter be appointed to any such office, and shall 
become duly qualified to act therein, is and shall be 
entitled to hold such office until a suecessor shall 
have been appointed by the President, with the ad- 
vice and consent of the Senate, and duly qualified; 
aud that the Secretaries of State, of the Treasury, 
of War, of the Navy, and of the Interior, the Post- 
master General and the Attorney General, shall hold 
their offices respectively for and during the term of 
the President by whom they may have 
pointed, and for one month thereafter, subject to 
removal by and with the advice and consent of the 
Senate, 


It is urged by the accused, in order to evade 
the necessary consequences attending a viola- 
tion of this act, first, that it is unconstitutional ; 
and second, that it does not reach Mr. Stan- 
ton’s case. 

The first of these points goes to the power 
of Congress to enact any law on the subject of 
tenure of office, while the second is a legal 
quibble upon the language of the law, which 
the respondent knows better than any oneelse 


been ap- | 


isa plain violation of the spirit and intent, not | 
to say letter of the act. Let us consider briefly | 


these two points. 


lirst: Is THE TENURE ACT CONSTITUTIONAL? | 


ltwould seem idle to discuss a question which, 
80 far as this Senate is concerned, is res adju- 
dicata. 1 am surprised, sirs, to find counsel 
of such eminence as those pleading for the 
accused coming before a court and rearguing 
with pretentious hopes of reversing a decisiou 
itiberately made by over two thirds of this 
ody, 
Supreme Court of the United States? One of 
‘he Counsel once sat upon that bench. Would 
ve have tolerated an argument upon a decision 


Would they thus presume before the | 


of that court which had been rendered after | 


repeated examinations by the most learned of 
‘he country, exhausting every phase of argu- 
mess. On both sides, and which decision was 
tually concurred in by two thirds of the vourt? 
But the question is before the Senate again ; 
has been elaborately argued, and courtesy to 
‘¢ counsel for the respondent, if no other 
reason offers, would seem to require for it a 
passing notice, 
; do not observe in the remarks of counsel 
oa argunent different from that given in the 
did nee” vetoing the act of March 2, 1867. Chis 
‘‘ hot prevail before the Senate then, and I 


| of tenure. 


|| heads of Departments.”’ 


| 


see no reason why it should now. We are told 
there that the question arose and was settled 
in the discussion of 1789 when the War De- 
partment and the Foreign Department were 
created. I think the question presented then 
is much misapprehended. 't was not whether 
Congress had the power to legislate upon the 
subject. It was whether they ought to confer 
the power of removal on the President. If 
the power inheres in the President the act then 
passed was wholly gratuitous and unnecessary. 
Lo my mind the persistent determination with 
which the majority (and a small one it was) 
insisted upon putting info those acts of 1789 a 
clause impliedly giving the power of removal 
to the President is the highest proof of their 
belief in the power of Congress to legislate upon 
the subject, and that without legislation the 
President would not possess the authority to 
remove. 


lf Congress was competent to grant 
the power to the President, are they not equally 
competent to withhold it? 

The only officers of the Government whose 
tenure is fixed by the Constitution are the 
President and Vice President and the judges 
ot the Supreme Court and such inferior courts 
as Congress may establish. (Art. 2 and 3.) 
The President and Vice President hold for four 
years, but Congress may remove them by im- 
peachment. The judges hold ‘‘ during good 
behavior,’’ but who can deci.le the good or bad 
behavior of judges except Congress? Congress | 
cannot abridge the tenure of the oftice, but 
they can abridge the oflicer’s tenure by im- 
peaching him. 

This, sirs, is the only limitation upon Con- 
gress anywhere to be found inthe Constitution 
upon the subject of controlling official tenure. 

The Constitution is silent upon the subject 
l hold, therefore, that the whole 
power is vested in Congress to provide, when- 
ever and however they choose, both for ap- 
pointment to and removal from office. There 
is not an officer mentioned in the second clause 
of the second article over whom Congress has 
not control in such manner as they may by law | 
provide, except in the cases mentioned. 

Congress is perfectly competent to fix any 
tenure it deems best to embassadors, ministers, 
consuls, or any other officers than those whose 
term of office is fixed by the Constitution. 
The section of the Constitution to which I have 
alluded only provides for the manner of ap 
pointment; it does not restrain Congress from 
giving a tenure to the offices which it estab- 
lishes, and to impose such restraint by impli- 
cation is wholly unwarrantable. Nothing but 
the method of appointment is attempted to be 
controlled. Suppose Congress should determ- 


ine that the etliciency of our diplomatic sys- 
tem is greatly impaired by the frequent and 
causeless changes made among ministers, em- 


bassadors, or consuls, and that the practice of 
putting spies upon them, and crediting such 
mythical men as McCracken, and recalling 
ministers upon their statements, should be 
stopped—could no law be passed fixing their 
tenure, requiring the President to advise with 
the Senate before recalling the minister, leav- 
ing us unrepresented abroad, except where he 
did so for good cause? 

The object of the Constitution was to pro- 
vide the means of filling offices which Con- 
gress might establish. No intention was ex- 
pressed to control absolutely the tenure of the 
office or prohibit Congress from prescribing 
means of removal, 

If Congress cannot do more than make the 
office and prescribe the duties incumbent upon 
the person filling it, in the matter of those offi- 
cers referred to in the first part of section sec- 
ond, article second, how can Congress do more 
in the creating of inferior officers spoken of 
in the last part of the section? It says, ‘‘ Con- 
gress may vest the appointment of such infe- 
rior Officers as they think proper in the Presi- 
dent alone, in the courts of law, or in the 


Suppose Congress 
create a board of examiners to examine into 
the national banks, and give the President the 
power to appoint them. Congress has then | 
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exhausted all the directly-conferred power 
given them by the letter of the Constitution, 
and they are powerless to fix the tenure here 
if they are in the other cases. The argument 
urged is that the power to remove is incident 
to the power to appoint. The President by 
law appoints, and, therefore, he alone can 
terminate the officer's tenure. Congress, by 
giving the President the power to appoint, is 
estopped from fixing the tenure, so as to con- 
trol the President's removing prerogative. But, 
sirs, we know this is not true. 


The country is 
filled with officers, civil and military, some of 
them appointed by the President alone/others 
by and with the advice and consent of the Sen- 
ate, and yet Congress, in these cases, has never 
been held to be powerless to fix the tenure. 

Wherein is the difference between the Con- 
stitution saying the President and Senate may 
appoint certain officers created by law, or 
the Constitution saying Congress may provide 
means of filling certain offices? The will of 
the people is expressed in the same manner 
through the Constitution directly to the Presi- 
dent and Senate in one case, and indireetly to 
the President, to courts of law, or heads of 
Departments in the other case, but in neither 
case do they say through the Constitution, 
directly or impliedly, that Congress, who create 
the ottice, shall not adjust its tenure. The 
reason for giving the appointment of inferior 
otlicers into other hinds than the Senate and 
President was to provide for speedy execution 
of the law and for early action in filling the 
otices. Inferior officers were of less import- 
ance; they were numerous; vacancies were 
constantly occurring, and hence the necessity 
of relieving the Senate and President from 
acting jointly. But the reason for giving Con- 
gress power to control the tenure of inferior 
othces applies with much greater weight in the 
higher othicers, whose wanton and 
capricious removal may lead to infinitely more 
dangerous consequences. 

If this view be correct, there can be nothing 
left of the argument against the constitutionality 
of the tenure act. In Marbury es. Madison 
the case of an officer appointed by the Presi- 
dent and Senate is presented, where the law 


| also fixed the tenure of the oflice at five years. 


In this case the court said: 


“Tf the officer be removable at the will of the Presi- 
dent, then anew appointment may be immediately 
made and the rights of the officer teminated; if the 
ofliceris by law not removable atthe will of the Presi- 
dent, the rights the officer has acquired are protected 
by the law, and are not resumable by the President. 
‘They cannot be extinguished by the Executive.” 

This would be bad law if Congress were pow- 
erless to fix a tenure, and it is no answer to 
say Congress may fix the number of years the 
otlieer is to serve, for if the term of years can 
be fixed so can the manner of his removal. 

If Congress can pass one step beyond the 
power to create the office and provide for fill- 
ing it, then they can regulate the tenure in 
any and all particulars. The question cannot 
turn upon who are or who are not inferior 
ollicers, for here we would be left in a maze 
and labyrinth, and the President could shield 
himself behind a will-o’-the-wisp. The Con- 
stitution does not pretend to define who are 
or who are not inferior officers, and the 
fact that this is left undefined shows that 
the matter of controlling the tenure by con- 
gressional enactment of either the one or the 
other was not the question the framers had 
in mind. It was much discussed in 1789 as 
to whether the heads of Departments are in- 
ferior offieers, and the result of the discussion 
is doubtful. and really settled nothing. (1 
Lloyd’s Debates, 480 to 600; Sergeant on Con 
stitution, ch. 29, (ch. 31;) 2 Lloyd’s Debates, 
1 to 12.) But whether they are or are not 
does not affect the question in hand. Because 
this appointment is to be by both Senate and 
President does not settle it, else every petty 
postmaster and collector in the country must 
be held to rank with embassadors, ministers, 
and judges of the Supreme Court. What rule 
determines whether the General-in-Chief and 
ail subordinate military officers are or are not 





262 





____ SUPPLEMENT TO 


—. 
- 


e 2 
; 
: 
; 





inferior officers? TI . 4 prey 4 
cers ! ere is none. Th 
2. e Army 


| ing the constitutionality of such laws, at giving 








is @ Creature of law . 
. , and Congress } 
regulated it as it ongress has always ‘| tl ' 
as chose. Son -s wary the most weight ; 
were place , > ne of its office : ghty reasons : | the precedi F : 
said ed under the control of the War De ~“ grounds of public sche onlt cela upon || act thus Seeiaenitien character and effect 
é “it; some minor one : > n 1885 a le J i d safety. i] design in the indivi essarily impli ct. The . ‘ 
‘ by the Seer 1e8 even appointed J € ngthy discussion ¢ 1 '| bein le individual to whom it i les volition in ea 
‘ I > Secretary. Others : an amend ‘ »veeurre | upon || j g unlawful in its cl n it is impute and dentot 
‘ ; 8 were 1 : : i nent offered by Mr. C pon |) is, that it s character, the ed, anc os 
Ly aud contirmed } . 1ominated to . ry ir. Clay to : | | it was prompt > : ie legal e nd, in the 
pA , ry the Senate | . hy ing bill which ambr ytoa pend- } committed witl pted by improp onclusior tb 
4 however, oillic . nate, in point of tact embraced every princi , ‘itted with an unlawful i er motives, and 1g th 
3 , a0 icers of the Ar ‘ ’ present te a } rinciple ot the ; not ofa mistake i intent. T 8, and cag: 
, ‘eri Army are — “ enure act. I > | ake in the exercise 1e charge j 
as inferior off y not regarded ° will be d . but of the as L ercise of s irge js a 
cers, yet Congre ; giving a cond 1 pardoned for |) Consti e assumption of powe Uupposed pow om 
: the whole 7 YOR VOngress has regulated : } ensed statement of the vie s Constitution and law powers not conferre Wers, Wedn 
: upon oe system, imposing restraints ant aa by three Senators eae ecmag suggested s, but in derogation of bathe he epace | 
; ; 2 ssident in m — f ated in the discussi os yartici- ne) enet. In the al r palliate the t,. nation 
{ toit. Th any ways with regard scussion, as giving bri | or palliation th the absence of any s the turpi- age 
. Lhe question came up i ’ gard || whole argume ing briefly the |) andti ation there is room ot DY such excuse poy 
administration, and was —— ee 8 saemeetal his p upon — question. Mr. Clay a: is, that theintent was uly for one inference pen 
sage of “il 1 29 cussed In his mes- : 8 position by the f c : nd corrupt,” State 
The coe te 1822. (1 Ex. Ct eee ments, among others: 1e following argu- |! this rs the respondent reli rupt, Btate 
held vate disagreed with Mr. Monr re * It is legislative autheri ll to ¢ . a of Innocent intent as ame les upon ot 
1€ that Congress hed: the otal oe, and | defines its duties aa a which creates the oflice oas 1adow of defense. He amounting even eS 
rule as to promoti » right to fix the speak, of course, of office: a cuemetiadiedbieatiot. risk of consteuing the Consti not only took the sear 
: } notions and a tution, | thees not created by the C . t g the Constitutior 1 i 
well as to reductions in tl ‘ + meng as || by ee oa Bee. The office coenean 1e Consti- || Hy not settled by any judici 1 decitten a ques- electo 
this right | , ‘ ‘he Army, and tl ) » will of Congress, tl , 1 oexistence || did it indir J ‘ ial decision. } : first 
iad, to that time +f at | how and in wi ress, the same will may provi || Gid 1 in direct defiance of oD, Dut he ind di 
puted by any ths naga never been dis- ey to exist. Tt nae and aithcor shal } of this Senate ; aud en solemn judgment woos 
‘La . E 1s > thi 16 Shi ( sofic ct the conditions hi ‘ . ~¢ ih xh eh toes ns 
a under the general arden - we i he = yp tar and She conaitiows on Wales ] poe denouncing the eanarae this judg. rh 
needful rules : ~ o make all || to prescribe the ppose the Constituti > sha stitutional. B : > act as uncon ; 
; t and regulatio . J prescribe theter om vase A ution had omitt " |} he ut the accuse ncon- any d 
. < us . > pm ; : snure of 4 ak ed || 5 cused say pe j 
ment of the Army but that cl dem ” govern: | Operas do it? the judicial oath, could uot | ae act be held nciaetitntiialel even if the not e 
Lituti ‘ : a Ciause 2 C ul » Constituti | o a8 : ‘ al, sti 4 ; 
stitution confers 10 more ex 0 the Con- || any se ne Nineten pr has not fixed thet }} Su tless, because it does not , Still he jg Presi 
on Congress in respect to “l € af ae: control || supply i ae and ot Seen ve aera es | of Mr. Stanton; and this bri apply to the case years 
_ Oo . . , ( ie Ar » P * ne sion. tw : u gress may S ‘ 19s , Cas j 
the « lause which provides that Gan than does coment that although _—— be unreasonable to || Second. DogEs THE Seeaiadlt —_ to inquire— Bu 
SNEED Yous woes and post ! ee shall || ing sodeninar ane the slice and the ofiéer ts of me [——- SECRETARY or W ae APPLY TO THE lengt 
mi 2 a ee. st roads over the |} ¢ cad ssigns their ses, y ‘er into be- || ig ¢ ie AR? , gt 
— rofl appointing postmasters over the || = poten ae eee ee the Seacthent tae j It is a new method of ascertaini expre 
Story says, (sec. 1537 :) a) ond reculate.. : eng Conenppseent ace i af of a law, plain upon its fac mee mean- sale t 
Ty _£ . . : . ras cs Sn , ° The ate 1 . 48 t 3 § ace rm ‘ , 
li As far as Congress posses tives against th lished in the House of eherenes at || °° legislative discussions and gi on Tee ts Ju 
ate and dele; 5 ssesses the power t - are mins 1e opinion of al + Ch resenta- || opinion f ; 1S, ¢ giv inginevide — 
so far they as: theappointiment of inferior ee pe one in the Senate by the = i and able minor- || tt § of persons atfected by the l idence const 
Bay 3 ay prescribe tl ster oes or ollicersa, resident, Jol ne 8) > casting vote of the Vi matter of fi 4 .. * 4 aw. ee a 
ner in which and the 1e term of oflice, the mi a hee ari yon Adams, It is impossi »f the Vice act, it is well knov Asa act. 
as well as the a 1¢ persons by whom the re ook ebate which it occasioned ri possible to read the || tended to , cnown the act was i 13 SID 
appointment to oilice ve removal || With the convicti ied without- being impress prevent the very thi N a = 
But. ¢ ¢ may be made.” || in the father of on that the just confide pressed || attempted in tl y thing Mr. Johns art? 
, 48 we have see! . ather of his country dence reposed || ss matter of Ee a son act? 
° : ‘ t b vte ‘ . { ay c ntry, the - ‘ | : s p oO M } : : ' 
stitation on this subj Me clause of the Con- ] cotubliahiagit. I _— if ret deaeive lai eit sae I think this manner PP or we wil on 
‘e inferi ; ect does not defi ee t has never. priorto th uence in || 2Ot avail befor age defense wil by. t 
are inferior oth define who || ment of the pres ver, priorto the ¢ efore this Sen: i e will by, t 
cers ‘ 1e prese = . e commence- |! a .. i. Senate. . i v) 
iia deen athe wae and — not separate Seiiemannemnad ane AA eneee, been submitted a rn in its natural and plain ba nd law must discu 
Congress cers, with any view to give | can carefully examit y the F "No one ||“ not be frittered « ; ndment, and dlebat 
. 88 greater control ov “. give || Represents 7 CLAMS EAC debate in the Ho OE a ai : red away by extri . 
»ver their te sentatives in 1789 witl n the House of | pretation TI “ ’ y extraneous inter- yiew 
in other cases, w enurethan || the superiori . vithout being struck wi , . 1e President in hi ter iewe 
ases, we are broug! coe e superiority of the ar . struck with || ad ae é sident in his vet ne ; 
i git back ag: } minority, ¢ rgument on the side of | § mits substantis es eto message f tl 
Co position, that there is no res ; again tO || the a unsatisiactory nature Of the the || The provi ‘ a OM nen | ceca 
ongress to regulate the t restraint upon ites | . hat of || Vs ng of so does not change the general , 
aga > tenure . ‘ . l aha | VIS 8 120 ; i ote : tol 
a than the other. 1ure in the one case || r 7 pes LW ‘eee! agreed with Mr. Clay in his || nit lin _ oe act except by giving . wor Sh “i ) 
Vhe ofticers of tl osition inthe followi air, ay in his |! e limit to the te ‘ : gi e defi- fail t 
ors 1e army : . . ; owing k aekie teats ’ . : e term of oltice raul 
the class atled supe é pata then coming within on the occasion : g language used by him || graph of the act puts th ohn _ the last para- etal 
° . . ‘rior, as et} ° : i ‘ | ; . a W 1e € 2et} ‘ 1 
‘ atest. they are or, as distinguished from || I think, then, sir, that th | Into the hands of the Senat e question back he 
a ie a are to be placed beside and are patenatly eee necessarily the power of appointment | general intention of ae - e according 4 ‘tha ih 
. rith embassador smi ’ are noval where no limitati udes the power of re | eyen the S : » act, and provides ‘ : 
otheers, &c BSSACOrS, ministers, Cabi | tenure | 0 limitation is express re- || en the Secretaries are ‘* z des that upon 
s, &c., and if Congress i 8, Vabinet |} ire but that at w ah ssed nor any || by ¢ ecretaries are subjee rh ina , 
control the tenure e + among is competent to pointment being ee The power of =o by and with the advice and a dh removal and | 
Unfortunately for tl the one it is of the other it aud I think the power of removal went alon and || Senate.’’ , consent of the stitut 
, y tor whe consisteney of : on eee ee 1ave be < ent along wi The act fi ‘ rr 
spondent’s special plea, h ee pee eee exercised S chmamen header Sian apart of it im | ing civil of first provides that all persons | more 
i i i F a C 8 > . JOSSeSSCS » . Se Lal , NY En é < a rs s : a 
against himself. is On the record | resarerti) power of regulating the fn ge ei | solaiad ress ce date. oF 28 peomnge 5p ceed 
; P oe See eee . aS Pe SORE NAR, CEES 1 xd by @ r} See S passage ap- ceed. 
Pp ~ el 0 ~ uly 13, 1866, section fi es. I ie the Gootitution hee wat office in all anens | the Senate poe! *c advice and consent of that 
rovided that— ‘ ve, itis ision on the subjee as © no express pr > » she nly be remov dj tn 
ore , | nee ject. I am, theref ress pro- || manner. This . emoved in the same ative 
No officer i eas | itis competent f ‘ sfore, of opin _ ° lis applies a ame 2 
n tlh arw | ‘ ae L or Congress al ion ; P} es to theS a ae > 
in time of peace ne aaors or naval service shall, | oe ation of the tenure meats ide by law, as || he proviso merely vives ¢ Secretary ot War. stitu 
upon, and in pu Ry OD ismissed from service a all, aa ent shall remain in place till tt ace, that the in- || the term of the P gives a tenure running with latio 
martial to that epee o% the sentence of a Zoot | A wT e him for reasons to be stat 1e President shal) || after. subj 1e President and one montl 5 
et at effect or in commutation therefor’” conti am of opinion that this eta te the Senate | os subject to removal bythe advi eo ae 
— a ‘ . ° ator. » ,asi Pt “: i ‘ i a 2 , - |! se . ; VE j + ae a ol Oe 
of t re e a direct inroad upon the pr : 1} evils cent Bde sg some ae an wanes | ate of the Senate. The law clea pees a t 
1e President « » prerogative || and serious a e progress of tl  GTFOERE SRO Il ‘anton a right ‘ . oat gives Mr. he fi 
the uiinidingiaie heres set ap» Ann admits | oo threatem its future Se Sevqgeaent | March, 1865 a — from the 4h of edi 
Yr - sre contended fe I] s view was sustai y ’ e month after ; 
were 2 ¥ ° or. > ae : S suste 2 rm \ ar ws 4 1 atter . 
ee the vigilant advisers of the P W here || Ewing of Ohio: ained by Hon. Thomas || woe 1869, and he can on! j Roe 4th of 
—ya8g he approved the bill and d resident || “Mr. Ewit i: iy tenure by the President | . anne E SUE 
s there ting and made aw | Mr. WIN Spoke t r advice : > & Oe y al ith the , SIR 
-— there no genius of executive M . it law? ll pemovaia. aoe epee the question of || ac ver and consent of the es id with the in in 
ar ’ “wy 9) ‘erogatives | Confe San e Constituti t. ¢ 4 ate. he 
“ar LO whisper ** Veto?’’? Was tl P erogatives om 2 the President alone alpen does not || \ et, although Mr. Stanton was : ’ s 
of the law otheer of the P : sd 1e facile logic || Se a ~~ of legislative pr 258 lg of semeoval ; | Mr. Lincoln in his first t I appointed by y ~ 
itself fi * ‘ e President reservi sted, modified, chi: ne ovision, subject to be : ‘st term, wher ee your 
att Pie this occasion? reserving | was and ifitis al a away at oe | aa an ae - the office fixed by re - ; was ceipt 
ut this rine ] . \ i] 1e President, ine : , ata v law, i . | inuec M I ~ me C aw. and con- ee 
ye re Zi . nt, Inconjune : y law, itrests in || y Mr. Linco! ss ie T 
power of Seniniee . "1 soguising the right or of the appointing a Senate, as part | argued that his “ens in his second term, itis zoe 
: : 48s to legislate ’ T ' : é expire . his ¢ 
otlicer is to I ; dis egisiate as to how an iy The respondent ‘ . | the passage if t] 4 pired one month after Sen ‘ 
M : - isplaced had the s: : » || In any cannot, I think, find s | 9 sates ae . 1e tenure-of office act, Marel re 
air, Lineoln in the act f Ik e sanction ot | n any precedent or decisio ’ . upport || a“; 1867, for the reason tl ; h , 5 ac 4 areca pape 
creating the office of C ee 25, 1863, sorta of the Constitt ti ‘4 " any right | expired at his death Thi a ee ole to “ite 
reney. — : /omptrolier , Fees EC epprss “ire y : ition, bs : ahr ath. is is false reasoning; a 
fo lt provides as follows: of the Cur- Ws ergo’ en reliance upon these ae the Oy || ee fixes the term of the President Hon 
le shal be appointe od 1] s willful violations of aia efense |, at four years, and by I: F Se scien i. 
meth te on: of the Georecary’ of th President, on the | convicted by his own . act? He stands || Of his term is the ithe eM, the cuaemencemes, Uj 
, ri " oO » Treas . | : ate. - 288 ; “ § ( « . v: . ° my 
hold his ofive f and consent of the Shp by and || ® mistake in his research snd did ea he make || that when Mr Tdikane' ab h. Will it be said Tho 
be » ter , Senate, a ; +: ee sé : ; . resk rag son is depose a eae eN 
removed by eae cine penn Galeaieanaiet misinterpret the Const:tutio a 1e innocently of the Senate that the offic : poe by a verdict yy 
coemeltsinaate.” and with the advice and || takes and these innocent misi n? These mis- || him will serve for four ee tn will succeed 
This is not : || too serious to be es sinterpretationsare || Why? Because r years? Certainly not. : 
rress ot a power recently claimed | '| themas:« ye thus condoned. To admi || te Cause he will have no presidential dae 
gress. Ihave shown in anotl aimed by Con- || 9): 1 as a good defense would emascul admit || term, and will be merely servi Ts  ?P remo 
argument that many uns other part of the || criminal law in the land aan ee ate every | the unexpired term e 7 rving out a part of ment 
made at different > Etat efforts were 1 officers free to misinterpret tia all public || & out of office 4th of M hk coe and will 
ror yeriods of : Te |) uni statutes with i I ; March, 1869, at the time nt 
tory to pass .* our national | punity, and, n 1 im- || Mr. Lincoln w 'y ’ ie tim 
ass laws simil al his- || ’ , no matter what tl ; would have retired eS 
. ‘ ar to the . || they . 1e consequenc | ofh “ retire by expiration Mr 
act, and the present ter ey could shield th quences is term, had } : } ; 
y were sup yure || ield themselves fr : y |) S , had he lived it 
all shades of vy pported by memb - | Mr. Johnson’ om punishment. || I giv > , allt 
Pe of politics. Th : ers of | didi son’s pretended . || give section ten of th f “09 nly 
of such ee > 1e constituti : did notso , prototype, Jackson, || whic e act of March 1, 179 ie 
slwana Fe tar was not questioned, but oe || passed ort thelaw. When the Senate | ceas . a the question whether the term Bree 
ys failed from executive infl ’ e bills | fs S resolution declaring his removal e || i es with the death or resignation f the Pres- . 
to bear upon Congress. M one brought ; 8 Secretary of the Treasury, Mr Duan of i ident, which so clearly auethes i 0 = ~ we 
ar — « ° + . . g or aut ‘TR 
carnest advocate of a te r. Benton was an | isurpation, Jackson regarde , uane, a || settles it that no argument i e matter al we 
tive meetuel oven t a enure act limiting execu- to impeachment S. ie it as equivalent | on the subject : > ent is necessary further of th 
Mr. Clay oa a Waebeter be and removals | he said— : 1 his protest to the Senate ! “Sec. 10. A dl tf be er 
» Shay Mr. Webster h . * i] oom \| the offices « nd be it further e , ‘ bees 
records S s ave : e offie Danial enactec That whenever Lave 
ecords of the Senate argum left upon the |, ean the resolution does not expres 1] pesucowt of President or Vice President shall bot led,’ 
ents not onl | assumption of pressly all that | vacant the Sec — shi itt a. 
y show- |! demns was lobentionel ~ suthority which ftcon- | cause a notification thereof t of Btate shall forthe ry 
al and corrupt, i =~ tive of ev : eof to be made to the exec i 
pt, is no answer to be published prate, and. shall also cause the same to Visic 
ast one of the newspapers printe Woy 





The 
Dm and 
» and, 
lUsion 
8, and 
irge js 
Were 
: , 
Dy the 
a, and 
turpi- 
XCuse 
renee . 
rupt,” 
Upon 
even 
Kk the 
ques- 
ut he 
‘ment 
judg. 
ncon- 
if the 
he igs 
> Case 
ure— 
O THE 


nean- 
yrting 
lence 
Asa 
as in- 
inson 
"$ re- 
e will 
must 
, and 
inter: 


ssage 


| pro- 
: defi- 
para- 
back 
o the 
s that 
moval 
yf the 


hold- 
@ ap: 
ent of 
same 
War. 
g with 
there- 
| con: 
's Mr. 
ith of 
Ith of 
red in 
th the 


ted by 
‘e was 
| con: 
n, itis 
. after 
March 
; term 
ning; 
siden 
ement 
ye said 
erdict 
eceed 
y not. 
ential 
art of 
d will 
» time 
ration 


1792, 
term 
Pres: 
or aud 
urther 


enever 
ll ly th 
thwith 
execu- 
pme tO 
srinted 


- - - 


TI 


of : annem wane " ane ee 


+, each State, specifying that electors of the Presi- 
: tof the United States shall be supuates or chosen 
io several States within thirty-four days preced- 
-the first Wednesday in December then next ensu- 
we: Promded, Thereshall be the space of two months 


ier 
mf 








ween thedate of such notification and the said first 
Wednesday in December; butif thereshall not be the 
“ae of two months between the date of such notifi- 
vation and the first Wednesday in Deeember, and if 
the term for which the President and Vice President 
iyst in office were elected shall not expire on the 3d 
vy of March next ensuing, then the Secretary of 
Zrate shall specify in the notification that the electors 
-hali be appointed or chosen within thirty-four days 
‘eeding the firsts Wednesday in December in the 
‘ear next ensuing, within which time the electors 
shall accordingly be appointed or chosen, and the 
»leetors shall meet and give their votes on the said 
fest Wednesday in December, and the proceedings 
nd duties of the said electors and others shall be 
yyursuant to the directions prescribed in this act.” 


This law settles certainly the question, if 
any doubt existed before, that the term does 
not expire on the death or resignation of the 


President, but continues as his term the four | 


years. 

But I will not argue this question at more 
length. If the judgment of men, deliberately 
expressed, ean ever be relied upon, I think it 
safe to assume that this Senate will not reverse 
its judgment so recently expressed upon the 
constitutionality and meaning of the tenure 
act. The only question, then, which remains 
is simply this: has the accused violated that 
act? No one knows better than this accused 
the history of, and the purpose to be secured 
by, that act. It was ably and exhaustively 
discussed on both sides, inallaspects. In the 
debates of Congress it was subsequently re- 
viewed and closely analyzed in a veto message 

f the respondent. No portion of that act 
escaped his remark, and no practical applica- 
tion which has been made of it since did he 
fail to anticipate. He knew before he attempted 
its violation that more than three fourths of 


he Representatives of the people in Congress | 


assembled had set their seal of disapprobation 
upon the reasons given in the veto message 
and had enacted the law by more than the con- 
stitutional number of votes required. Nay, 
more; he was repeatedly warned, by investi- 
gations made looking toward just such a pro- 
ceeding as is now being witnessed in this court, 
that the people had instructed their Represent- 
atives to tolerate no violation of the laws con- 
stitutionally enacted. What, then, is the vio- 
lation here charged upon this respondent, and 
hat are the proofs to sustain it? Upon the 

2Ist day of February, 1868, the respondent sent 
the following official order to Edwin M. Stanton, 
Secretary of War: 

~ Executive MANSION, 

Wasnineton, D. C., February 21, 1868. 

Sin: By virtue of the power and authority vested 
In Ine as President by the Constitution and laws of 
the United States, you are hereby rem »ved from 
tee as Secretary for the Department of War, and 
your functions as such will terminate upon the re- 
ceipt of this communication. . 

You will transfer to Brevet Major General Lorenzo 
Thomas, Adjutant General of the Army, who has 
this day been authorized and empowered to act as 
Seeretary of War ad interim, all records, books, 
papers, and other property now in your custody and 


charge, 
Respectfully, yours, ANDREW JOHNSON. 
ifon. Epwrn M. Sranton, Washington, D. C. 
_ Upon the same day he sent to Lorenzo 
lhomas, Adjutant General of the Army, the 
lollowing order: 
Executive MANSION, 
: Wasyineton, D. C., February 21, 1368. 
Sir: Hon. Edwin M, Stanton having been this day 
removed from the office as Secretary for the Depart- 
vent of W ar,you are hereby authorized and empow- 
red to act as Secretary of War ad interim, and will 
ninechately enter upon the discharge of the duties 
I Palning to that office. 
Mr. Stanton has been instructed to transfer to you 
‘the records, books, papers, and other public prop- 
" bow in his custody and charge. 
,'spectfully, yours, = ANDREW JOHNSON. 
vrevet Major General Lorenzo Tuomas, Adjutant 
reneral United States Army, Washington, D. C. 
ee Every person holding any civil office, to which 
of ‘as appointed by and with the advice and consent 
oe the Senate, wi: Be. 2...“ ig end.enell 
»© entitled to hold such office until a successor shall 
yG,been in l&ke manner appointed and duly quali- 


lied, 


This plain and not to be misunderstood pro- | 
The order for re- | 


vision of the law is violated. 


| est contempt of all law. 


- Senate to hold him guiltless. 


tion. The President ignored all ‘* advice and 
consent of the Senate,’’ and planted himself 
upon his own opinion as to his inherent power 
to act outside of the law and in violation of it; 
and his answer so confesses. The proofs of 
his guilt are therefore placed beyond dispute. 
What, sirs, says the law with regard to the 
crime involved in such conduct? The sixth 
section of the same act declares that ‘‘ every 
removal’’ ‘*made’’ ‘‘contrary to the provis- 
ions of this act’’ ‘*is hereby declared to be a 
high misdemeanor.”’ 

Upon these facts, and in the face of this 
law, can there be a doubt that the charge is 
fully sustained? Need we pursue the ques- 
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the accused than at this time; but his dread of 


| punishment deterred him from the overt act. 


The answer of the respondent and the proofs 
spread upon the record show that from the 
13th of January to the 21st of February he was 


| scheming and devising means to thwart the 


| quent upon its violation. 


tion of intent, when by the terms of the law | 
the mere act of removal, in violation of it. is | 


declared a ‘‘high misdemeanor?’’ But, sirs, 


we do not shrink from an examination into the 
motives which actuated this accused. The 
history of his public acts since the passage of 
this law is crowded with evidences of his guilty 
intent. To-day, with the fear of that law be- 
fore his eyes, he conforms strictly to its re- 
quirements ; to-morrow he openly defies it and 
declares his purpose not to be governed by it; 
and, with the strangest inconsistency and inde- 
cision of character, he wavers between the 
plainest duty pointed out by law and the rash- 
We have shown by 
the testimony that under his instructions the 
chiefs of the Departments changed the forms 
of official bonds of commissions and letters of 
appointment to adapt them to the requirements 
of this law. We have seen that within five 
months after its passage he suspended the Sec- 
retary of War and notified the several Execu- 
tive Departments that he had done so under 
the provisions of this act. We have seen that 


hundreds of commissions, to fill various offices, | 


were issued under his sign manual, distinctly 
recognizing the provisions of this act. Yet, in 
defiance of the law, and in disregard of his 
own repeated recognition of it, he asks this 
Do the annals 
of crimiyal trials anywhere present so mon- 
strous an absurdity? 

But the circumstances connected with this 
removal are themselves proof positive of a 
criminal purpose. Upon the 12th of August, 
1867, the President suspended the Secretary 
of War and appointed General Grant the ad 
interim Secretary. Thissuspension purported 
to be in conformity to the law, and was acqui- 
escedin. Under the provisions of the second 
section of the ‘‘tenure act,”’ this removal was 
reported to the Senate within twenty days after 
its next meeting. ‘The reasons assigned by 
the President were duly considered by the Sen- 
ate, and the following resolution communicated 
to the President as their decision: 

In Executive Session, 
SENATE OF THE UNITED Starers, 
January 13, 1868. 


Resolved, That, having considered the evidence 
and reasons given by the President in his report of 
the 12th of December, 1857, for the suspension from 
the office of Secretary of War of Edwin M. Stanton, 
the Senate do not concur in such suspension. 

Attested, 


The law says in such ease, ‘‘ but if the Sen- 


ate shall refuse to concur in such suspension, 


such officer so suspended shall resume the 
functions of his office, and the powers of the 
person so performing its duties shall cease.’’ 
The Secretary ad interim vacated the office 
accordingly, and the suspended Secretary re- 
sumed his duties. I will not stop now to speak 
of the unmanly and disgraceful attempt made 
by the President and his Cabinet cabal to trick 
the General-in-Chief intoa violation of the law 


|| and to foree upon Mr. Stanton the alternative 
of submitting to an indirect removal from office | 


under cover of his suspension, or resorting to 


| legal proceedings through the courts which | 
could not possibly have ended during the pres- | 


ent Administration. The history of all crim- 


inals illustrates a constant struggle between | 


crime and cowardice—the desire to commit the 


vote of this Senate and to dispossess the See- 
retary of War in disregard of the law, and yet 
to evade, if possible, the punishment conse- 
The law told him if 
he should remove the Secretary he must do so 
‘* by and with the advice and consent of the 
Senate."’ He knew by the previous vote of 
that body that no such ‘advice and consent’’ 
would be given. He, therefore, not only ad- 
monished by the Senate, but directed by the 
law, usurped a power nowhere given, and issued 


| his mandate accordingly. With what effrontery 
| then comes in the plea that his only motive 





was to innocently assert his prerogatives? Was 
the War Department to be made a mere play- 
thing in the hands of the Executive? Was 
the machinery of that vast Department to halt 
and its chief officer to subject himself to a trial 
for neglect of duty, while Mr. Johnson would 
amuse himself with preparing a case for the 
courts? Did he not knowthat the law enjoined 
duties upon the Secretary which he could not lay 
aside? Could he have for a moment supposed 
that that officer would tamely submit toan order 
for removal in which he had every reason to 
believe the Senate would notconcur? No, sir; 
he comprehended fully the length and breadth 
of the offense he was then committing. He 
saw then, as plainly as he sees now, what would 
be the legal consequences of his act, and only 
hoped to shield himself behind that forbearance 
which he had mistaken for cowardice on the 
part of the representatives of the people. 

But, Mr. President and Senators, this inquiry 
is relieved of all doubts; the question is res 
adjudicata, and I have simply to read the de- 


'} cision rendered upon the same day this high- 


handed attempt at usurpation was made; 


In Executive Session, 
SENATE OF THE UNITED STATES, 
kebruary 21, 1868. 
Whereas the Senate have received and considered 


| the communication of the President stating that he 


had removed Edwin M. Stanton, Secretary of War, 


| and had designated the Adjutant General of the 


Army to act as Secretary of War ad interim ; There- 
fore, 
Resolved by the Senate of the United States, That, un- 


der the Constitution and laws of the United States, 


the President has no power to remove the Secretary 
of War and to designate any other officer to perform 
the duties of that office ad interim, 

REMARKS UPON ARTICLE SECOND. 

Let us pass to notice briefly article second. 
The respondent is here charged with eee 
the tenure-of- office act in the appointment o 
Lorenzo Thomas as Secretary of War on the 


| 21st of February, 1868, there being no vacancy 


in said office. The letter of appointment is 
as follows: 
: Executive Mansion, 
WASHINGTON, D. C., february 21, 1861. 


Sir: Hon. Edwin M. Stanton having been thisday 
removed from the oflice as Seeretary for the Depart- 
ment of War, you are hereby authorized and empow- 
ered to act as Secretary of War ad interim, and will 
immediately enter upon the discharge of the duties 
pertaining to that office. 

Mr. Stanton has been instructed to transfer to you 


| all therecords, books, papers, and other public prop- 


erty now in his custody and charge. 


Respectfully yours, ANDREW JOHNSON. 


| Brevet oy General Lorenzo Toomas, Adjutant 


Geyeral United States Army, Washington, D.C. 


This appointment was made simultaneously 
with the removal of Mr. Stanton ; it was made 
with the full knowledge that no vacancy ex- 


| isted, and that the Senate had so decided; it 


was made in defiance of all those repeated 
warnings to which I have alluded—that the 
Congress of the United States would regard 
the actas an open violation of law; it was made 
with every reasonable apprehension on his part 
that it would lead almost inevitably to his tm- 
peachment. Indeed, in this act, as well as 
others now laid down to his charge, he seems 
not only to have defied, but to have courted 


crime and the fear of the consequences that may || impeachment. 


follow. The criminal intent to disregard the 


The law told him here, as plainly as it told 


woval was made absolute and without condi- |! law was never more manifest in the mind of |] him in the matter of removal, that his act was 
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denounced as a high misdemeanor in office. It 
told him more. It said to the person who 
would accept such appointment and attempt 
to discharge duties under it, would thereby 
himself commit a high misdemeanor in office. 
This respondent was, therefore, guilty of the 
double crime of himself violating the law and 
inducing others to join him in the criminal act. 
Section six of the tenure act says: 

“ Every removal, appointment, or employment 
made, had, or received, contrary to the provisions 
of this act, and the making, signing, sealing, coun- 
tersigning, or issuing of any commission or letter of 
authority for or in respect to any such appointment 
or employment, shall be deemed and are hereby de- 
clared to be high misdemeanors.” 

What defense is made for the palpable viola 
tion of the law now shown? The respondent 
goes back to the act of February 13, 1795, and 
resis his case upon that law, which provides 
as follows, (1 Statutes-at-Large, p. 415:) 

* Be itenacted by the Senate and Houseof Representa- 
tives of the United States of America in Congress assem- 
bled, That in case of vacancy in the office of Secre- 
tary of State, Secretary of the ‘Treasury, or of the 
Seeretary of the Department of War, or of any officer 
of either of the said Departments whose appoint- 
ment is not inthe head thereof, whereby they cannot 
perform the duties of their said respective oflices, it 
shall be lawful forthe President of the United States, 
in case he shall think it necessary, to authorize any 
person or persons, at his discretion, to perform the 
duties of the said respective offices until a successor 
be appointed or such vacancy be filled: Provided, 
That no one vancancy shall be supplied, in manner 
aforesaid, for a longer term than six montlis.” 

But by the very terms of the act of 1795 this 
respondent can there find no defense ; that law 
says, ‘‘in case of vacancy in the office of See- 
retary of the Department of War whereby 
he cannot perform the duties of said office, it 
shall be lawful for the President to authorize 
any person to perform its duties.’’ We see, 
then, there must be a vacancy in the oflice, or 
a disability on the part of the Secretary to act 
before the President can make such an appoint: 
ment, There was neither a vacancy nor a dis- 
ability existing at the time Lorenzo Thomas 
was appointed. This respondent, then, has 


not only violated the tenure act, but he has | 


violated the very Jaw under which he claims 
immunity. Nothing can be plainer, and noth- 
ing exhibits more strongly the utter hollowness 
of his defense. 
ARTICLE THIRD. 
The next and third article charges the Pres- 


SUPPLEMENT TO 


office. 


Third. By force to seize, take, and poraacs 


the property of the United States in the De- 
partment of War, then and there in the cus- 


| tody of Edwin M. Stanton, Secretary of the 


| anc 


Departmentof War, contrary to an act to define 
punish certain conspiracies, approved 
July 31, 1861. 

Fourth. 
property of the United States in the Depart- 
ment of War, and in custody of said Stanton, 
with intent to disregard and violate an act 
regulating the tenure of certain civil offices, 
passed March 2, 1867. 

That part of the conspiracy act which defines 
the offenses here charged is as follows: 

‘That if two or more persons, within any State or 


| Territory of the United States, shall conspire to- 
# 4 # tk 


gether” . “to oppose by force 


| theauthority of the Government of the United States, 
| or by force to prevent, hinder, or delay the execution 


of any law of the United States, or by force to seize, 
take, or possess any property of the United States, 
against the will or contrary to the authority of the 
United States, or by force or intimidation or threat 
to prevent any person from accepting or holding any 


| office or trust or place of confidence under the 


United States, each and every person so offending 
shall be guilty of a high crime.” ’ 


The acts which he has himself admitted to | 


| have done and those proved against him by 


| the undisputed testimony of witnesses bring | 


his conduct within the letter of the law. No 
other result could have followed his conduct— 


execution of’’ the tenure act. He had no 
other purpose than to ‘seize, take, and possess 
the property of the United States in the War 
Department,’’ against the will and contrary to 


| the authority of the United States, then in the 


ident with a violation of the Constitution of | 


the United States in the appointment of Lo- 
renzo Thomas as Secretary of War while the 
Senate was in session, no vacancy having oc- 
curred during the recess of the Senate, and no 
vacancy existing at the time. The facts alleged 


are not controverted; the question presented | 
to the Senate under this article involves the | 
yroper construction of our fundamental law. | 
have previously addressed myself to the Sen- | 


ate upon this subject, and will not again enter 
upon it. 

The line of inquiry is very simple. If this 
accused has violated a law constitutionally en- 
acted, then has he violated the Constitution 
itself. 


care that the laws are faithfully executed.’ 
He cannot support the Constitution and defy 
the laws enacted pursuant to it any more than 
he can execute the laws faithfully and violate 


the Constitution. The duties are blended, and | 
he cannot violate one without violating the | 


other, If he be guilty under either the first 
or second article, he is guilty of the offense 
charged in the third. 
ARTIOLNS FOURTH, FIFTH, SIXTH, AND SEVENTH. 
The four succeeding charges allege con- 


He has sworn to support the Constitu- | 
tion, and by that oath he is enjoined to ‘take 





spiracy between the respondent and Lorenzo | 


Lhomas and others unknown: 

‘ivst. By force, intimidation, and threats 
unlawfully to hinder Edwin M. Stanten, then 
Secretary of War, from holding said office, 
contrary to the provisions of an act to prevent 
and punish certain conspiracies, approved 
July 31, 1861. 

Second, To prevent and hinder the exeeu- 
tiou of an act regulating the tenure of certain 
Civil offices, passed March 2, 1867, by attempt- 


! 


lawful custody of the Secretary of War, and as 
placed there by the highest authority in the 
land. 


To seize, take, and possess the | 


| ing unlawfully to prevent Edwin M. Stanton, | 
then Secretary of War, from holding said | the usual compliance with the order, for Tho 


| 


therefore the President only expected of him 


: os m 
knew that not onlyin the opinionof his General. 


in-Chief and the rightful Secretary of War, but 
in the solemnly declared judgment of Congress 
that order was but blank paper; when, there. 
fore, we find him declaring a purpose to resort 


_ to force, he only stated what was necessary to 


make the order of the slightest use. No one 
knew better than Thomas the consequences of 
even accepting such an order, and the mere 
agreement between the President and himself 
the one to issue the order and the other to a 
cept it and to enter upon its execution, both 
knowing it to be unlawful, is of itself enough 
to hold both responsible for the mannerin which 
either attempted to exeeute it. But his con. 
versation with Mr, BuRLeren was not merely the 
idle talk of a garrulous old man, drawn out of 
him by an inquisitive interlocutor, for we find 
that on the same day, and previous to his eon- 
versation with BurLeiGH, he hadaconversation 


_ with Samuel Wilkeson, in which, after some 


hesitation, he told that witness substantially 
the same thing on two different occasions, 

I quote briefly from his testimony, pages 
212, 213; 

“The Witness. I asked him to tell me what had 
occurred that morning between him and the Seere- 
tary of War in his endeavor to take possession of the 
War Department. He hesitated to do so till I told 
him that the town was filled with rumors of the 


| change that had been made, of the removal of Mr, 
| Stanton and the appointment of himself. He then 


; ; ° | sai at since the affair had become public he fe 
it tended directly to ‘‘hinder and delay the || ee ee te meant nae oecanen Gane Sven 


relieved to speak to me with freedom about it. He 
drew from his pocket a copy, or rather the original, 


| of the order of the President of the United States, 


And it is equally evident that his design | 


was to prevent Edwin M. Stanton from hold- | 


ing the oflice to which he had been legally 
appointed, and from which he had not been 
and could not be legally removed. We are 
not, then, to inquire at this time whether he is 
guilty of a high misdemeanor in doing these 
things, which have been made the gravamen 
of the first three articles; but we are to see 
whether he has unlawfully conspired, by force 
or intimidation or threat, to attempt the ac- 
complishment of these objects. 

What are the evidences of a conspiracy? 
It may be well first to inquire, what is a con- 
spiracy? Under articles fourth and sixth we 
are confined in our definition to a conspiracy 
or agreement by force to do the things alleged. 
Under the fifth and seventh articles of im- 
peachment the broader rule of the common 
law is applicable. Leaving the discussion of 
those articles for their proper place, let us 
inquire whether there is a conspiracy proved 
in violation of the act of 1861. To determine 
this there must be grouped about the accused 
all the circumstances tending to explain his 
conduct. 

I’rom the very nature of the crime its perpe- 
trators would carefully abstain from leaving any 
trace of their original purpose. Weare, then, 
to scan the circumstances surrounding the trans- 
action; we are to inquire into the character of 
the act to be performed, the means and the 
instrument employed, the declarations of the 
conspirators before and sinee, the mind and 
temper of the accused, as well as his coconspir- 
ators, and everything that can throw light upon 
their motives and intentions. What are these 
circumstances, acts, and declarations ? 

Llere we find the unmistakable declaration 
of one of the conspirators that he intended to 
use foree ; that should the doors of the Depart- 
ment be barred against him he would break them 
down. 


When he made this declaration he had | 


1} 


been once refused possession, and if any one | 


thing appear more clearly than another in the 
testimony it is that he fully anticipated a fore- 
ible contest in order to succeed. He was 
clothed with ample authority by the President 
to do this. It will not do to say that General 
Thomas's order was in the usual form, and 


| mediate possession. 
i no less unlawful, in one view of the tenure act, 
| than the one he gave. 


directing him to take possession of the War Depart- 
ment immediately. He told me that he had taken 
as a witness of his action General Williams, and had 
gone up into the War Department and had shown 
to Edwin M. Stanton the orderof the President, and 
had demanded, by virtue of that order, the posses- 
sion of the War Department and its books and pa- 
pers. He told methat Edwin M. Stanton, after read- 
ing the order, had asked him if he would allow to 
him sufficient time for him to gather together his 
books, papers, and other personal property and take 
them away with him; that hetold himthat he would 
allow to him all necessary time to do so, and had 
then withdrawn from Mr. Stanton’s room. He fur- 
ther told me, that day being Friday, that the next 
day would be what he called a dies non, being the 
holiday of the anniversary of Washington’s birth- 
day, when he had directed that the War Department 
should be closed; that the day thereafter would be 
Sunday, and that on Monday morning he should 
demand possession of the War bépartucent and of its 
property, and if that demand was refused orresisted 
he should apply to the General-in-Chief of the Army 
for a force suflicient to enable him totake possession 
of the War Department; and he added tbat he did 
not see how the General of the Army could refuse to 
obey his demand forthat force. He then added that 
under the order that the President had given to him 
he had no election to pursue any other course than 
the one that he indicated: that he was a subordinate 
officer directed by an order from a superior officer, 
and that he must pursue that course.” 


Here we find not only the purpose to use 


‘force distinctly declared, but that, under the 


‘‘ order the President had given him, he had 
no election to pursue any other course.’’ [| 


'ask how he could have spoken truthfully and 


have made any other declaration, when it is 
patent that no other course could have been 
successful? It does not seem to me that this 
view of the case could be made to appear more 
clear by illustration ; and yet let me put a par 
allel case. ; 
Suppose Andrew Johnson had determined 
to possess himself of the Capitol with a view 


‘of ousting Congress, and had directed the 


Speaker of the House of Representatives and 
the President of the Senate to turn over all the 
records, and had directed Thomas to take 1!- 
Such an order would be 


Could anybody doubt 
that such an order would mean revolution, and 
that a clash of arms must follow if it were 


‘executed; and, if such thing followed, that 


Mr. Johnson would be directly chargeable with 
the consequences? Would not force appeat 
all over the order, though the word were not 
written? If the officer charged with executing 
such order declared, after receiving it, that he 
intended to use force, would any sane.man set 
up that the President must not be held account: 
able for the declarations of such officer whet 
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¢ accomplishing the object? Let me ask 
sherein this hypothetical case is not covered 
we that at bar? Mr. Stanton was intrenched 
“bind the law as securely as is Congress; he 
ad frequently declared that he would not y ield 
except to superior force. I say, then, that 
when the President ordered Thomas to take 


amediate possession of the War Department 


io cave him a carle blanche to do whatever he | 


thought necessary to accomplish his purpose, 


and Thomas ouly echoed his coconspirator | 


when he talked with BurLeieu and Wilkeson. 
General ‘Thomas not only communicated 
his purpose to BorveicH, but he afterward told 
this witness why he had not executed his pian. 
Witness says (page 210) that he (Thomas) told 
him that the only thing that prevented his 
taking possession of the War Department on 
the morning he had invited Bur.eien to be 
present Was because of his arrest by the United 
States marshal at an unusuaily early hour. 

At this point, before noticing the attempt 
of Thomas to seize the War Department on 
the morning of the 22d of February, I desire 
to call attention to a fact in evidence showing 
a perfect concurrence of mind between the 
President and his coconspirator, Thomas. On 
the morning of the 22d, the President’s Pri- 
vate Seeretary addressed a note, by direction 
of the President, to General Emory, in com- 
mand of the military forces of the department. 


Dist 
Due 


General Emory responded in person, and met | 
the President about the same hour that Thomas | 


entered the War Department. That interview 
is made the subject-matter of a separate article, 
wd Iwill not give it at length in this place. 

But I urge that no man can read General Em- 
ory's narrative of what then transpired in the 
livht of the circumstances surrounding this 
ease and not feel himself driven to the con- 
Jusion that the President meant to use the 
military force of this department through that 

licer to carry out his unlawful design; and 
nothing but the indirect rebuke administered 
hy General Emory, and his avowed purpose 
made to the President to obey no orders except 
they should comethrough the General-in-Chief, 
as by law provided, deterred the accused from 
then and there directing him to marshal his 
forces, if necessary, for the expulsion of Mr. 
Stanton. . 

While this remarkable scene was transpiring 
in the Exeeutive Mansion, another not less re- 
warkable was being enacted by the tool of the 
President at the War Department. There were 
many witnesses present, most of whom have 
testified. As they concur substantially in their 
testimony, L will give thatof butone of them, 
Hon Tuomas W. Ferry. (See page 224.) 

“In the presence of Secretary Stanton, Judge KEt- 
LEY, Moorngap, Dop@r, VAN Wyck, VAN Hory, 
Delano, and Freeman Clarke, at twenty-five min- 
utes past twelve m., General Thomas, Adjutant Gen- 
cral, came into the Secretary of War Office, saying, 


Good morning,’ the Secretary replying, ‘Good morn- 


Thomas looked around and said, ‘I do 


Ing, sir.’ 


not wish to disturb these gentlemen, and will wait.’ | 


Stanton said, ‘Nothing private here; what do you 
want, sir?’ 

“Thomas demanded of Secretary Stanton the sur- 
render of the Secretary of War Office. Stanton de- 
nied it tohim, and ordered him back to his own office 
as Adjutant General. Thomas refused to go. ‘I 
claim the office of Secretary of War, and demand it 
by order of the President.’ 

STANTON. ‘IL deny yourauthority to act, and order 
you back to your own Office.’ 

Thomas. ‘LE will stand here. I want no unpleas- 
antness in the presence of these gentlemen.’ 

STANTON. * You can stand there if you please, but 
you Cannot act as Secretary of War. Lam Secretary 
- War, lorder you out of this office, and to your 
own, 


“Tnomas. ‘I refuse to go, and will stand here.’ 


“STANTON, : How are you to get possession; do you i 


mean to use foree?’ 
_ fuomas. ‘IL do not eare to use force, but my mind 
‘sthade up as to what [ shall do. I want no un- 
vl ‘asintness, though. I shall stay here and act as 
Secretary of War,’ 
_ STANTON. *You shall not, and I order you, as your 
‘aperior, back to your own office.’ 
hee 48. ‘I will not obey you, but will stand 
re, and remain here.’ 
_“TANTON. *Youcan stand there, as you please. I 
rder you out of this office to your own. I am Sec- 
retary of War, and your superior.’ 
' homas then went intoopposite room across hall 
\Geueral Schriver’s) and commenced ordering Gen- 
‘ral Schriver aud General K. D,'Lownsend. Stanton 
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choy were declarations showing the only means |) entered, followed by Moorneap and Ferry, and or- | 


dered those Generals not to obey or pay attention to 
General Thomas’s orders; that he denied his assumed 
authority as Secretary of War ad interin, and forbade 
their obedience of his directions. ‘I am Secretary 
of War, and | new order you, General Thomas, out 
of this office to your own quarters.’ 

“'THomas. ‘[T will not [ shall discharge the 
functions of Seeretary of War.’ 

“STANTON, © You will not.’ 

“Tuomas. ‘I shall require the mails of the War 
Department to be delivered to me, and shall transact 
the business of the office.’ 

“Sranton. ‘You shall not have them, and I order 
you to your own office.’”’ 


£0. 





the Senate, was this the 
method of executing an ordinary command of 
an officer delivered to him for an ordinary pur- 
pose? Did Thomas assume this belligerent 
uttitude and enter upon this despicable busi- 


Gentlemen of 


ness in such violent manner without having 
been instructed to do so, if necessary, by the 
man whose orders he was executing? Is it 
not probable that at the very moment he was 
bullying the Secretary of War and ordering 
General Schriver and General Townsend to 
recognize him as the rightful Secretary he was 
expecting the force necessary to maintain 
his authority from General Emory, who, he 
thought, was receiving instructions from the 
President to that effect? Sirs, this coincidence 
and concurrence of action between the Presi- 
dent and Thomas on that morning is suscep- 
tible of no reasonable solution other than that 
they meditated the use of force and were avail- 
ing themselves of every possible means to 
obtain it. 

Now, sirs, I do not desire to pursue this 
inguiry further. If there was a conspiracy 
between these parties to take possession of the 
War Department by force, as [ think has been 
fully shown by the evidence at this trial, then 
that conspiracy must be held to extend neces- 
sarily to the charges laid in the fourth and 
sixth articles, and they need not be separately 
discussed. 

I will now briefly notice the charge laid in 
articles five and seven. The President is here 
charged with conspiring with Lorenzo Thomas 
and others unknown to seize, take, and possess 
the property of the United States in the De- 
partment of War, and to hinder and prevent 
Kdwin M. Stanton, the Secretary of said De- 
partment, from holding his said office; this in 
violation of the civil-tenure act. In these 
charges there is no allegation of force being 
meditated, as was necessary in alleging the 
violation of the conspiracy act. The offense 
charged, then, consists simply in an agreement 
to do an unlawfal act in an unlawful manner. 
It does not matter what means were contem- 
plated nor what used. It is enough to know 
that the act and the manner of its accomplish- 
ment were unlawful. 

The evidence already adduced, and the laws 
cited, show that at the time the accused at- 
tempted Mr. Stanton’s removal he was law- 
fully in possession of his oflice. The evidence 
and the laws noticed also show that the accused 
had exhausted every legal means to remove 
Mr. Stanton. I say, then, that Mr. Johnson 
could take no step beyond these which would 
notin itself be an unlawfulact. There was no 
way to remove Mr. Stanton against his will 
and without the adviceand consent of the Sen- 
ate except by resort to unlawful«means. If 
he is proved to have attempted this by concert 
or agreement with one or more he is guilty of 
a conspiracy so to do. ‘There is, sirs, an un- 
warrantable attempt to throw around this charge 
of conspiracy a meaning which it has not in law, 
to clothe this offense with something abhor- 
rent to public sentiment ; and we are told that 
persons may be jointly engaged in the most 
heinous crimes, and yet we must be cautious 
before convicting them of a conspiracy. This 
is an appeal to popular prejudice; and is no- 
where to be derived from the books and decis- 
ions upon criminal law. ‘The aceused could 


| not himself carry out his unlawful purpose; he 


was forced to select anaccomplice. He made 
that selection, the agreement was entered into, 
the requisite order issued, the two minds met, 


(| and one of the parties entered upon the design 
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to be accomplished, and that design being an 
unlawful one the conspiracy was complete. 
The tenure of-office act, in its filth and sixth 
sections, denounces asa high misdemeanor the 
very acts which are proved to have been com- 
mitted by the President. Were it not for the 
rule of law which protects him while in his high 
ollice from a criminal prosecution before a jury 
of his countrymen he could upon his own an- 
swer be convicted and sentenced to imprison- 
ment. And so, also, could Lorenzo Thomas. 
How, then, can he escape conviction before 
this court which can properly try him, simply 
because he has united with one or more per- 
sons to commit the offense? All the evidence 
which has been presented under the fourth and 
sixth articles applies with greater weight to 
the fifth and seventh. And should it be found 
not to establish that he conspired by force to 
remove Mr. Stanton, it by no means follows 
that he did not conspire at all. Itwould seem 
to me a work of supererogation to add to the 
grouping of guilty circumstances already given 
to intensify the proofs of complicity. 

‘The aceused has admitted in his answer that 
on and before August 5, 1867, ** he became 
satisfied that he could not allow the said Stan- 
ton to continue to hold the office of Secretary 
of the War Department ;’’ ‘* that he did ne- 
cessarily consider and determine that the said 
Stanton ought no longer to hold the said ollice;’’ 
‘‘and to give effect to such his decision and 
determination he did address the said Stanton 
a note,’’ &e., following: 


‘ 


‘Sir: Public considerations of a high character 
constrain me to say that your resignation as Secre- 
tary of War will be accepted.” 

To which Mr. Stanton, on the same day, 
said : 

“In reply, I have the honor to say that public 
considerations of a high character, which alone have 
induced me to continue at the head of this Depart- 
ment, constrain me not to resign the oflice of Secre- 
tary of War before the next meeting of Congress.” 

Here was the first step pursuant to the plan 
todispossess Mr. Stanton peaceably if he could, 
forcibly if he must. Here he was plainly told 
that only by resort to the latter means would 
the Secretary yield. The answer tells us he 
was forced to consider what ‘acts could be 
done to cause the said Stanton to surrender 
the said ollice.’’ Surrenders, Mr. President, 
do not often precede force. ‘They usually fol- 
low not only its exhibition but its application. 

The tenure act pointed out but one way, and 
Mr. Stanton having declined to resign, the law 
pointed out the only peaceable way. 

He next, on the 12th of August, seven days 
after Mr. Stanton refused to resign, appointed 
General Grant ad interim and suspended Mr. 
Stanton ; but this was but of temporary dara- 
tion, for the Senate refused to concur, and Mr, 
Stanton resumed his functions of office. 

Here ended all legal means; here ended all 
peaceable means; this exhausted every resort 
except to force, and this he prepared himself 
to use. He says the next step, although a vio- 
lation of the law, was taken to raise aquestion 
for the courts. This will not do. He had 
been told in plainest terms by Mr. Stanton 
that he would not resign; he had been told by 
that officer that he yielded to superior force in 
the matter of his suspension, and he knew that 
the Senate had practically instructed Mr. Stan- 
ton that no attempt at removal by unlawfal 
means would be sustained by them. We have 
Mr. Johnson, then, brought to an alternative 
which had but one solution in his mind, and 
that he had already determined upon, namely, 
to remove Mr. Stanton at all hazards. 

‘To raise a question for the courts forsooth ! 
He could not do this, and he well knew it, ex- 
cept by committing a trespass upon the baili- 
wick of Mr. Stanton, by law assigned him, and 
when within his office by forcibly ejecting him 
therefrom. If, sirs, his design was not to go 
this far, still if it included a purpose to estab- 
lish a second Secretary of Warin that building, 
and require subordinates to obey the orders of 
the pretended Secretary, this was force in the 
meaning of the act. We are bound to infer 
that when Mr, Johnson sat out to accomplish 
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an object which he had every reason to believe 
would be successful only upon the application 
of force, he meditated that force; and whether 
he subsequently went to that extreme does not 
matter; the offense is complete without it. 
Gut what did hedo? Having failed to secure 
the General-in-Chief as a tool he selected an 
officer of the Army, who was nominally Adja- 
tant General, but whom neither Mr. Lincoln 
while he was President nor Mr. Stanton would 
trust in charge of the Adjutant General’s de- 
partment. The respondent peremptorily or- 
dered the General-in-Chief to reinstate this 
man, knowing that he could not showa greater 
contempt for Mr. Stanton’s authority than to 
thrust upon that Department an officer whom 
Mr. Stanton himself had suspended from his 
duties. 

He had still another motive: the office of 
the Adjutant General was in the same build- 


SUPPLEMENT TO 


eral Emory. I have not noticed the frequent 


declarations of the coconspirator Thomas, 
showing that up to the time this trial was en- 
tered upon he had not desisted from his pur- 
pose to possess himself of the War Depart- 
ment; that he is, in violation of any other the- 
ory than that he is, and has been since his 
appointment, in perfect accord and agreement 
withthe President, received into Cabinet coun- 
cils and ofticial communication with the Pres- 


ident as Secretary of War; thathe has certified | 


papers, one of which is in evidence, as Sec- 
retary of War; and in them at least, if not 
practically, is to-day by recognition and order 
of the President a de facto Secretary of War. 


But, sirs, casting aside all evidence intro-, 
duced by the prosecution, and looking at the | 


charge of conspiracy in the light of the testi- 
mony which the answer furnishes, there is left 


| us but one of two conclusions: either that this 


ing with that of the Secretary of War, and the 


ulterior purpose to possess himself of the en- 
tire building was thus to be more readily ac- 
complished. On the 21st of February General 
Thomas was directed to take immediate pos- 
session of the War Department. He went 
accordingly and demanded the office. {t is in 
evidence that on that same day the Senate, 
upon information furnished them by the Sec- 
retary of War, passed a resolution declaring 
the attempted removal of Mr. Stanton a vio- 
lation of the Constitution and the laws, and 
that resolution upon the same day was placed 
in the hands of the accused and his cocon- 
spirator Thomas. Not only this, they both 
knew that the House of Representatives had, 
in view of this removal, entered seriously upon 
the consideration of this respondent’s impeach- 
ment. With these proceedings well under- 
stood, with the consequences certain to await 
the accused and his coconspirators, the order 
to Thomas is not countermanded, nor are his 
instructions changed, but the plan originally 
entered upon is attempted to be carried out 
without the slightest deviation, as we learn 
from Thomas’s testimony, and with the plan 
fresh in his mind as laid before him by the 


‘in article eighth. 


accused, Thomas, on the same night, stated to || 


Mr. BurLeicu what he was going to do. Let 
me give a portion of Bur.Leicu’s testimony, 
pp. 201-2: 


“A, On the evening of the 2lst of February last I | 


learned that General ‘Thomas had been appointed | 


Secretary of War ad interim, I think while at the 
Metropolitan Hotel. 
of Leavenworth, Kansas, to go with me up to his 
house and see him. We took a carriage and went 
up. Il found the general there getting ready to go 
out with his daughters to spend the evening at some 
place ofamusement. I told him I would not detain 
him if he was going out; but he insisted on my 1: 
ting down, and I satdown forafew moments. I told 
him that [ had learned ho had been appointed Sec- 
retary of War. He said he had; that he had been 


I invited Mr. Leonard Smith, | 


appointed that day, I think; that atter receiving his | 


appointment from the President he went to the War 
Office to show his authority or his appointment to 
Secretary Stanton, and also his order to take posses- 
sion of the office; that the Secretary remarked to him 
that he supposed he would give him time to remove 
his personal effects or his private papers, something 
to th 

said that in a short timethe Secretary asked him if 
he would give him acopy of his order, and he replied 
‘Certainly,’ and gaveit tohim. He said that it was 
no more than right to give him time to take out his 
personal effeets, I asked him when he was going to 
assume the duties of the office. 
he should take possession the next morning at ten 


o'clock, which would be the 22d; and I think in that | 


connection he stated that he had issued some order 
in regard to the observance of the day: but of that 


Lam not quitesure. [remarked to himthat I should | 


be up at that end of the avenue the next day, and 
he asked me to come in and see him. I asked him 
where 1 would iind him, and he said in the Secre- 
tary’s room, up stairs. I told him I would be there. 
Said he, ‘Be there punctual at ten o’clock.’ Said 
1, ‘You are going to take possession to-morrow?’ 
‘Yes.’ Said [, ‘Suppose Stanton objects to it—re- 
‘Well,’ said he, ‘I expect to meet force by 
toree,’ or ‘use force.’ 

“Mr. Conkuing. Repeat that. 

‘The Wrrness. I asked him what he would do if 
Stanton objected or resisted? He said he would use 
foree or resortto foree. Said I, ‘Suppose he barsthe 
doors?’ His reply was, ‘I will break them down,’ 
I think that was about all the conversation that we 
had there at that time in that connection.” 


I have not noticed the sending for Gen- 
eral Wallace, the officer second in command 
of this military department, after the President 
had failed in his attempted seduction of Gen- 


sists?’ 


nat effect; and his reply _was ‘Certainly.’ He | 


He remarked that | 





| such as had been 


| although the number of companies had 


accused and General Thomas are fully sus- 
tained by the law in what they did and at- 


| tempted to do, orthey are both guilty, and the 


one now on trial must be convicted. 

I will not here stop to notice the charges laid 
The offense does not ma- 
terially differ from that laid in the second and 
third articles. 

ARTICLE NINTH. 

We are brought, then, to notice article ninth, 
which charges that the accused instructed Gen- 
eral Emory that the act of Congress approved 
March 2, 1867, was unconstitutional and in 
contravention of commission of the said Em- 
ory, with intent to induce him, in his official 
capacity as commander of the military forces 
of this department, to violate the provisions of 
that act, and with the further intent thereby to 
enable the accused to prevent the execution of 
the tenure act, and also prevent Edwin M. 
Stanton, the Secretary of War, from discharg- 
ing the duties of his office by virtue thereof. 
It would be difficult to read General Emory’s 
testimony under this charge, if it stood uncon- 
nected with any other evidence, and not con- 
clude that he was sent for by the President 
with a view to counsel a violation of this law. 

This testimony is brief, and I crave the in- 
dulgence of the court to read it as given upon 
the record. General Emory was summoned 
by the President’s Private Secretary. The note 
sent him and his testimony I will now read. 

General Emory’s testimony, pages 227, 228, 
and 229: 

Executive MANSION, 
Wasuineton, D.C., February 22, 1868. 

GENERAL: The Presidént directs me to say that he 
will be pleased to have you call on him as early as 
practicable, 

Very respectfully and truly, yours, 

WILLIAM G, MOORE, 
United States Army. 

**Q. How early did you call? A. I called imme- 
diately. 

ee How early intheday? A. Ithinkit was about 
ms Q. “Whom did you find with the President, if any- 
body? A. I found the President alone when [I first 


| went in. 


**Q. Will you have the kindness to state as nearly 
as you can what took place there? A. Lwill try and 
state the substance of it, but the words I cannot un- 
dertake to state exactly. The President asked me 
if L recollected a conversation he had had with me 
when [ first took command of the department. I 
told him that I recollected the fact of the conversa- 
tion distinctly. He then asked me what changes had 
been made, I told him no material changes; but 
ade I could state at once. I went 
on to state that in the fall six companies of the 
twenty-ninth infantry had been brought to this city 
to winter; but, as an offset to that, four companies 


| of the twelfth infantry had been detached to South 


Carolina, on the request of the commander of that 
district; that two companies of artillery that had 
been detached by my predecessor, one otf them for 
the purpose of aiding in putting down the Fenian 
difficulties, had been returned tothecommand; that, 
been in- 
creased, the numerical strength of the command was 
very much the same, growing out of an order reducing 
the artillery and infantry companies from the maxi- 
mum of the war establishment to the minimum of 
the peace establishment. The President said, ‘I do 
not refer to those changes.’ I replied that if he 
would state whatchanges he referred to, or who made 
the report of the changes, perhaps I could be more 
oapialt. He said, ‘I refer to recent shanges, within 
a day or two,’ or something to that effect. [ told him 
I thought I could assure him that no changes had 
been made; that, under a recent order issued for 
the government of the armies of the United States, 
founded upon a law of Congress, all orders had to be 





| transmitted through General Grant to the Army 
in like manner, all orders coming from General 





y. and, 
Grant 


to any of his subordinate officers must necessarily 


| come, if in my department, through me; that if by 


| and while there the m@Ssenger came with the 


chance an order had been given to any Junior office 
of mine it was his duty at once to report the on 
The President asked me, ‘ What order do your amt 
to?’ I replied, ‘To Order No. 17 of the Series of 
1867.’ He said, ‘I would like to see the order and 
a messenger was dispatched for it. At this time 

gentleman came in who I supposed had business 7 
no way connected with the business that [ had a 
hand, and I withdrew to she further end of the rece. 
: ° book 
of orders and handed it to me. As soon as the ge 

tleman had withdrawn I returned to the President 
with the book in my hand, and said I would take it 


| as a favor if he would permit me to eall his attention 





to that order; that it had been passed in an appr, 
priation bill, and I thought it not unlikely had “ 
caped his attention. He took the order and read it. 
and observed, * This is not in conformity to the Con: 
stitution of the United States, that makes me Com. 
mander-in-Chief, or with the terms of your commis. 
s10n. 

* Mr. Ilowarp. Repeat his language, if you please 

“The Witness, I cannot repeat it any nearer 
than [am now doing. 

“Mr. ConkLine. Repeat your last answer louder 
so that we may hear. ; 

“Mr. Jounson. Whathe said. 

“The Wirness. What who said; the President 
or me? 

**Mr. Howarp. The President. 

“The Witness. He said, * This is not in conform. 


| ity with the Constitution of the United States, which 


makes me Commander-in-Chief, or with the terms 
of your commission.’ I replied, ‘ That is the order 
which you have approved and issued to the Army 
for our government,’ or something to that effect, 
I cannot recollect the exact words, nor do I intend 
to quote the exact words of the President. He said, 


| ‘Am I to understand that the President of the Uni- 


ted States cannot give an order except through the 
General of the Army’ or ‘General Grant?’ I said, 
in reply, that that was my impression; that that was 
the opinion the Army entertained, and I thought 


| upon that subject they were a unit. I also said, ‘[ 


think it is fair, Mr. President, to say to you that 
when this order came out there was considerable dis- 
cussion on thesubject as to whatwere the obligations 
of an oflicer under that order, and some eminent 
lawyers were consulted—I myself consulted one—and 
the opinion was given to me decidedly and unequiy- 
ocally that we were bound by the order, constitu- 
tional or not constitutional. The President observed 
that the object of the law was evident. 

“Mr. Manager Butter. Before you pass from 
that, did you state to him who the lawyers were that 
had been consulted? A. Yes. 

“Q. What did you state on that subject? A, Per- 
haps, in reference to that, a part of my statement 
was not altogether correct. In regard to myself, I 
consulted Mr. Robert J. Walker. 

“QQ. State what you said to him, whether correct 
or otherwise? A. I will state it. I stated that I 
had consulted Mr. Robert J. Walker, in reply to 
his question as to whom it wasI had consulted; and 
I understand other officers had consulted Mr. Rey- 
ERDY JOHNSON. 

**@. Did you say to him what opinion had been 
reported from those consultations? <A. I stated be- 


| fore that the lawyer that I had consulted stated to 


me that we were bound by it undoubtedly; andl 
understood from some officers, who I supposed had 
consulted Mr, Jounson, that he was of the same 
opinion, 

*Q. What did the President reply to that? A. 
The President said, ‘The object of the law is evi- 
dent.’ There the conversation ended by my thank- 


| ing him for the courtesy with which he had allowed 


me to express my own opinion. 

“Q. Did youthen withdraw? A. I then withdrew.” 

I have said that this testimony, standing 
alone, bears upon its face proof of guilt, but we 
are not permitted to view it from so narrow 4 
stand-point. Itisillumined from many sources, 
and is given a significance not to be misunder- 
stood. ‘There is scarcely a scene or act col 


/ neeted with this remarkable drama of execu: 


tive usurpation which does not explain this at- 
tempt to alienate a gallant officer from his 
General-in-Chief, and stamp it as scarcely less 
infamous than the attempt previously made to 
alienate the General-in-Chief from the whole 
loyal people of the land. 

Sirs, there is not ia this the naked procura- 


' tion to violate law, but a treasonable attempt to 


poison the mind of a high Army officer to sow 


' dissension, insubordination, and treachery 10 
'the Army. 


This, too, sirs, from the Com- 
matider-in-Chief. Such conduct in an officer 
or soldier is, by the Articles of War, punish- 
able with death. Scores of soldiers have pa 
this penalty for mutinous conduct not half so 


‘aggravating. The moral sense not only of the 


Army but of the country must be shocked at 


such an exhibition from a Chief Magistrate ; 


and, sirs, I will be pardoned for saying that 
General Emory never did a more heroic ” 
than when he spurned the treacherous offer 0 
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high command which he knew would await him 
-hould he lend himself to the conspiracy already 
natehed by the President. 

~ Now, sirs, how is this extraordinary inter- 
view explained by the accused ? Hesays in his 
answer that his purpose was to ascertain what 


| 


anges had been made in the military affairs | 


{thisdepartment. That may have been one 
of his motives, but is it to be believed for a 
moment that this was all? T’o do this we must 
shut our eyes to allthe cumulative evidence in 
this ease. No one was threatening to use force 
wainst Mr. Johnson. There was no effort 
being made to oust him from oflice by force. 
Hehad nothing to apprehend from the military 
forces of this Department. There was no un- 
qsual excitement anywhere in the country that 
made it necessary for him to marshal these 
fovees. The only thing, sirs, which he had 
any reason to apprehend might happen was, 


that in the event he persisted in his design to | 


execute his order to remove the Secretary of 
War, this military force might not be found 
subservient to his wishes. And here we have 
a key which unlocks his treasonable designs. 


° . . | 
Here we have his motive made plain as the 


sunlight. He could not, by open confession, 


disclose more certainly what was intended by 


him when he summoned General Emory to his 
presence. It was not a proper question to ask 
that officer, when upon the witness stand, what 
he understood the President to mean by that 
cabalistic manner with which he introduced 
the subject of recent changes in the military 
forces made within a day or two. Thatisa 
question for you, Senators, to answer. General 
imory could have answered it but one way. 
But let us see whether the turn which the con- 
versation took does not of itself show the lead- 
ing motive which the President had in mind. 


understood as derogating from their import- 
ance or their gravity. ‘The accused is here 
charged not only with improprieties and inde- 
cenctes of speech; he is not only called to 
answer intemperate, disgraceful, incendiary, 
and riotous language, but he is charged with 
following up the purposes avowed in these 
speeches by overt acts looking directly to the 
obstruction of the laws which he had sworn to 
take care should be faithfully executed. If 
the conduct of this accused, in his official capa- 
city, in word, act, and deed, has not shown 
conclusively his guilt under both of these arti- 
cles then there could be no proof adduced, 
however strong, that would be sufficient. 

The proof does show his unlawful attempt 
to obstruct the laws as therein charged. I will 
not again do more than to ask your examina- 
tion of the facts proved and found in the re- 
corded testimony, which shows how eagerly he 


entered upon the dangerous business of ob-" 
| structing and defying the laws of the country. 


As to his speeches, upon which the tenth ar- 
ticle is based, look at them, read them; there 
they stand in history as a monument of his 
everlasting disgrace. The great labor ofexplain- 
ing and justifying such speeches and conduct is 
certainly in able hands. It is defended and 
justified as one of the great privileges of the 
President of the United States to be guilty of 
such indecency, impropriety, vulgarity, pro- 
fanity, and impiety of speech as to offend the 
moral sense of the whole people. It is for 
them to show how far the liberty of indecent 


| speech in a high official may be indulged before 


General Emory had responded fully as to the | 


question put him, and assured the President 
that there had been no recent changes, and 
could be none (under the law and orders) 
without General Kmory’s first knowing it. 
here the conversation ought to have ended 


f the President’s answer is held to disclose | 


the whole truth. General Emory read to him 
ihe law by which he was guided, and the Pres- 
ident himself took it and read it, and imme- 
diately observed : 

“ Thisis notin conformity with the Constitution of 
the United States, which makes me Commander-in- 
Chief, or with the terms of your commission.” 

General Emory replied, speaking of the 
order which promulgated that law: 


| acts. 


“That is the order which you have approved and |! 


issued to the Army for our government.”’ 

The Commander-in-Chief being thus baffled 
by his subordinate, made this reply : 

“Am I to understand that-the President of the 
United States cannot give an order except through 
the General of the Army, or General Grant?” 

This last answer is a complete portraiture of 
the President’s motives, and his disappoint- 
ment in not finding in Emory a willing tool 
through whom he might prosecute his designs. 
'o put this in other phrase it would read: 

“Then, General Emory, I am to understand you 
will not obey my orders uuless [ communicate them 
through General Grant?”’ 

General Emory felt himself called upon to 
say that with regard to this law the Army were 
aunt. Of its meaning the President could 


hes . . . . ‘ ' 
have no doubt, for after listening to General | 


Kmory a moment longer? he remarked, with 
apparent disappointment at the result of the 
interview, ‘* The object of the law is evident,”’ 
and they then separated. 

When we remember that this is but one of 
the links in the chain being forged by the ac- 
cused with which to manacle the Secretary of 
War and bind a great department of the Gov- 
frament to the Juggernaut used by him to 
crush all opposition to executive will, the of- 
‘ense appears in hideous distinctness. Thatit 
was such a link to be thus used I am forced 
to believe, and I leave it to await the judgment 
of this high court. 

lam disinclined, after this protracted dis- 
Cassion, to dwell at any length upon the tenth 
and eleventh articles; and yet I beg not to be 


| which the act was based. 5 
| other Administration had violated the law, 


it reaches that unwarrantable license where the 
only power than can will step in and correct 
the wrong. ‘The idea that a President may so 
demean himself by indecent speech as to make 
him a scoff and byword, and place himself so 
low in the moral scale that none ‘‘ would stoop 


to touch his loftiest thought,’’ and yet not be | 


guilty of such misdemeanors as would call for 
the very action we have taken, is beyond my 
ken. 
“O judgment, thou art fled to brutish beasts, 
And men have lost their reason.” 

The defense have not, by their evidence, 
contradicted what we have proven, but have 
only strengthened our case. 
no proof adduced on the part of the defendant 
that either will justify or excuse his unlawful 
‘The evidence of General Sherman, and 
all others put on the stand by the defense, 
only make his guilt the more manifest. The 
attempt by documentary evidence to prove the 
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There has been | 


| memory of Andrew Johnson? 
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phers; they defined a good prince as ** one who 
endeavors to render his subjects happy ;’’ “* and 
a tyrant,’’ on the contrary, ‘‘one who only 
aims at his own private advantage.’’ 

An example of the first we had in the 
lamented Lincoln, and of the latter in Mr. 
Johnson. 

Mr. Lincoln was endowed with one of the 
most genial souls that Heaven ever gave to man 
and an intellect of most wonderful power. His 
apprehension was quick, his judgment sound, 
his conclusions correct. His mind was sufli- 
ciently capacious to comprehend all the vast 
range of thought to which occasion gave scope. 
lle met the critical hour of duty to his country 
like a statesman and a man. He sustained 
loyalty and gave all his strength in crushing 
treason. Instead of denouncing your Congress, 
he consulted and advised with them for the 
good of the country. Instead of vetoing every 
law, he aided and assisted in giving them force. 
Instead of openly violating the plain provisions 
of your enactments, he executed them faith- 
fully, as was his duty. 

How a Government is to be administered 
while peace is smiling is one thing, and how 
it is to be administered amid the horrors of 
war is quite another thing. Mr. Lincoln had 
wants hourly multiplying upon his hands that 
before or since were unheard of. ‘The difh- 
culties with which the war on our hands was 
complicated were almost interminable; but 
with each new-found difficulty he found new 
strength, hope, and energy, until all obstacles 
were overcome and the war ended. But at the 
very dawn of the nation’s new birth, resting 
from his labors and contemplating that peace 
that was then breaking through the dark, angry 
clouds of war, he fell by the hand of an 
assassin. 

Yes, his sun has set forever. Loyalty’s 
gentle voice can no longer wake thrills of joy 
along the tuneless chords of his moldering 
heart. Yet the patriots and lovers of liberty, 
who still linger on the shore of time, rise and 
bless his memory; and millions yet unborn 
will in after times rise up to deplore his fate 
and cherish as a household word his deathless 
name. 

Mr. President and Senators, what patriots 
that linger behind will rise up and bless the 
Who will in 


| after times rise up to deplore the fate that now 


practice of the Government to justify his act | 
| proves that the practice has been to obey the 


law and not violate it, as all appointments and 
removals proved have been made under some 
existing law, either the laws of 1789, 1795, 
1820, 1856, or some authority in law upon 


But suppose every 


| would that justify the violation of a positive 


| ent time. 
| cannot excuse him. 


| for his conduct. 
| the elements necessary to fit him for any offi- 


enactment making its violation a crime or mis- 
demeanor? Certainly not. If so, a murderer 
might justify his murder on the grounds that 
murders were common in the country from the 
commencement of the Governmeat to the pres- 
Even the advice of his Cabinet 
By advising a crime they 
cannot shield their chief, but may be impeach- 
able themselves for advising a*disobedience of 
law. But it is all of record, and I will not pur- 
sue it further. We have laid bare his offenses. 
In all that has been proven, or aught of his 
conduct since President, which is a matter of 
history, there is not to be found a good motive 
He is found without any of 


cial position. 
Goodness, clemency, and a proper liberality 


| should beeamong the virtues that adorna Chief 


Magistrate. With the aid of these he shouid 
be able to greatly assist in the amelioration of 
the condition of the whole people. 
end of all his actions should be to promote 
peace, safety, prosperity, and happiness to the 
nation. 

This was the idea of the heathen philoso- 


The chief | 


| 
} 
j 
| 
i 


surely awaits him? Who will cherish as a 
household word his dishonored name? None, 
none, Mr. President; no, not one! No, sir; 
the virtues that should adorn a Chief Magis- 
trate fled on the induction of this criminal into 
that high office. In sadness and sorrow did the 
people witness this man succeed to the exeeu- 
tive chair—not by their spontaneuos voice, not 
by their free accord, but by the ministration of 
the murderer’s missive. ‘They witnessed him, 
who had acquired power by such a sorrowful 
and inauspicious chance, bending blindly to the 
behests of those whose adherents, if not they 
themselves, had lately been in rebellious arms 
against that Constitution which he had sworn 
to pretect and maintain. They saw him, flushed 
with arrogance and pride, despise the warnings 
of the people and deride the mandates of their 
legislators. When an act of the legislative 
department of the Government would not inure 
to his advantage politically they saw him openly 
violate and trample it under foot. When loy 

alty was supported and peace attempted to be 
perpetuated they saw him disregard their will 
and throw all manner of obstructions in the 
way. 

When the officers of the Government would 
not bend the knee and cry ‘‘ great and good 
prince,’’ they saw him attempt to hurl them 
from his courts. When the commander of the 
Army would not do his bidding they have seen 
him conspire to destroy his good name ard 
fame before the country. When the country 
was at ease they have seen him give it gricf 
and pain. When at peace and rest they have 
seen his attempt to give it revolution and blood. 

They saw him with aruthlessand heavy hand 
attempt to seize the nation’s purse and the 
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nation’s sword, and thus, by clutching in his 
longing grasp all the attributes of power, place 
himself in a condition where he might with 
safety announce his views and entorce his 
designs. 

‘They felt the weight of his great office fall 
like an enshrouding pall over a suffering peo- 
ple. ‘Chey marked with alarm and consterna- 
tion his rapid strides to that point where his 


sway would have been autocratic and his reign | 


irresistible. It was not alone by force that this 
was to be accomplished. By appeals which 


were designing, and all the more dangerous | 


because of apparent candor, he drew to him 
the careless and unsuspecting. By pledges, 
ull the more reprehensible because of plighted 
honor, he soothed the suspicions of the cau- 
tious and the wise. By profuse disposition of 


SUPPLEMENT TO _ 


upon your part. The President should not be | 
permitted to play the necromancer with this 
Senate as he j 
law department of the executive branch of the 
Government, whereby he raised a tempest that 
he himself could not control. 
have exclaimed : 
**Tam the rider of the wind, 
The stirrer of the storm; 
The hurricane L left behind 
Is yet with lightning warm.” 

But, thanks to the wisdom of our far-seeing 
patriot sires, you, Senators, are, by our Con- | 
stitution, made the great power that shall calm 
the tempest and so direct the lightning that 
its strokes shall be warded off from the peo- 
ple and fall only upon the head of their op- 


pressor. | 


rewards in his hands he gained the mercenary || 


and attracted the unscrupulous; and where 
ihe pliant arts of flattery and persuasion failed 
to accomplish his intended views, by the stern 
show of his power and authority he awed the 
timid and overbore the weak. 

These, sirs, we have manifested, if by our 
proof we have made aught manifest. And to 
all this what does he reply? ‘That, though his 
acts were bad, his motives were good; that, 
though his course was unlawful, his heart was 
well-meaning ; that he trampled on the law in 
order that he might uphold the law; that he 
disregarded his oath the better to enable him 
to keep it. When we ask him why he set aside 
the law of the land he replies that it was be- 
cause it was opposed to the Constitution of the 


land; and when we again inquire as to the Con- | 


stitution of the land we are assured that it is 
his prerogative to construe it even in violation 
of the laws of the land. Have I stated this be- 
yond the line of his defense? Have I wronged 
him by one unjust description of his conduct 
or his claim? If not, shall this state of things 
longer exist? Shall we snap the chains that 
bind us or continue in them longer? Shall we 
vindicate the law or crouch at the usurper’s 
frown? Shall we vindicate to-day the princi- 
ple that underlies the very foundation of this 
Government or allow the laws to be trampled 
under foot at the will of every tyrant? 

{t is afundamental principle of this Govern- 


ment that there shall be a known rule and law | 


by which not only the conduct of the citizen, 
but all officers, including the Chief Magistrate 
ot the nation, shall be regulated and governed. 
This is a Government of laws and not of men. 
It is this principle which distinguishes this re- 


|| in whom we now place our trust. 


| just appeals will avail him now. 


| of law clemency steps forward, and with a 


| of his State, and gave him that distinction 


Yes, Senators, we fervently hope and confi- 
dently rely upon you to calm the storm, and 
prevent the Temple of Liberty being dashed to 
earth by the hurricane. We cannot, will not 
believe that we are or will be mistaken in those 
Methinks I 
hear a voice coming up from the lowly pillows 
of patriotism’s immortal martyrs, saying, ‘* Be 
of good cheer, all will yet be well.’’? We can- | 
not, will not believe that the respondent's un- | 
He appeals 
to the truth of history to vindicate him in the 
acts of former Executives; but truth itself 
rises up from the midst of the mass of testi- 
mony here adduced, and says, even in this 
appeal, he has polluted God's holy sanctuary ; 
aud when on justice he relies to protect him, 
and lift him up out of his difficulties, justice 
comes forward in all her majesty and declares 
that he has not only trampled the laws of man 
but of God under foot. When he indirecily 
asks that the mautle of charity shall by you be 
thrown over his shortcomings and violations 


loud voice cries, ‘‘ Forbearance has ceased to 
be a virtue;’’ ‘** Mercy to this criminal would | 
be cruelty to the State.”’ 

Irom the 14th day of April, 1865, to this 
day, as shown by the testimony, he has been 
consistent only with himself and the evil spirits 
of his Administration. False to the people who 
took him from obscurity and conferred on him 
splendor; who dug him from that oblivion to 
which he had been consigned by the treason 


|| which, as disclosed by his subsequent acts, he | 
| never merited and has so fearfully seandalized, | 


publican torm of Government of oursfrom the | 


monarchies of the Old World. 
I repeat, sirs, this is a Government of laws 
and not of men. Never before, I believe, was 


it known in this enlightened country that the || 
executive head of the nation had the arrogance | 


to take upon himself not only the executive, 


but the judicial functions of the Government. | 


No, sir; under the smiles of that merciful 
Providence who had watched over and guided 
the destinies of the people, we have hitherto 
been exempt, and I trust in God shall here- 


alter continue to be, from the affliction of that | 


most direful scourge, a Chief Executive with 
full discretionary powers to execute a law or 
declare it unconstitutional at will. It is not 
that which pleaseth nor that which is most con- 
sonaut with the humor and inclination of the 
President, but the law, which should be the 
rule of his conduct. I trust, sirs, that the time 
will never again come in the history of this 
nation when, by elevation to the Presidency, 
any one will become so infatuated as to imagine 
himself independent of that rule, or to set up 
his own private judgment or opinions as the 
only standard by which he will be guided or 
governed, ‘Then, sirs, whether we shall in the 
future witness this attempt in other Executives 
depends upon your decision upon the issues in 
this case involved. Being the grand tribunal 
from which there can be no appeal, you should 
properly retlect the law and the testimony. 


Che pure stream of public justice should flow | 


geutly along, undisturbed by any false pretense 


| disgraced, and dishonored; false to the memory | 


of him whose death made him President; false | 
to the principles of our contest for national | 
life; false to the Constitution and laws of the 
land and his oath of office; filled with all | 
vanity, lust, and pride; substituting, with the | 
most disgusting self-complacency and ignor- 
ance, his own coarse, brutalized will for the 
will of the people, and substituting his vulgar, 
vapid, and ignorant utterances for patriotism, | 


| statesmanship, and faithful public service, he | 


| to-day, with all his crimes upon his head, | 
' uncovered before the world, at the bar of this | 


has completed his circle of bigh crmes and 
misdemeanors; and, thanks to Almighty God, 
by the imbedded wisdom of our fathers found 
in the Constitution of our country, he stands | 


the most august tribunal on earth, to receive 
the awful sentence that awaits him as a fitting 
punishment for the crimes and misdemeanors 
of which he stands impeached by the House | 
of Representatives, in the name and on behalf 
of all the people. 

Here, Senators, we rest our case; here we 
leave the great criminal of the age. In your 
hands, as wisely provided by the charter of 
our liberties, this offender against the Consti- 
tution, the laws, liberty, peace, and public | 
decency of our country is now left to be finally 

| 





and, in the name of all the people, we humbly 


| trust, disposed of forever, in such manner as | 
| no more to outrage the memories of an heroic | 


and illustrious past, nor dim the hopes, ex- 
potas, and glories of the coming future. 
et us, we implore you, no more hear his re- 


on the part of the defendant or false sympathy |! sounding footfalls in the temple of American 


| 


id with the country through the || 


|| day. 
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constitutional liberty, nor have the vessels of 
the ark of the covenant of our fathers polluted 
by his unholy hands. Let not the blood of g 
half million of heroes who went to their deaths 


} on the nation’s battle-fields for the nation’s 
Well might he || . 


life ery from the ground against us on account 
of the crimes permitted by us, and committed 
by him whom we now leave in your hande 
Standing here to-day for the last time with 
my brother Managers, to take leave of thig 
case and this great tribunal, I am penetrated 
and overwhelmed with emotion. Memory jg 
busy with the scenes of the years which have 
intervened between March 4, 1861, and this 
Our great war, its battles and ten thou. 
sand incidents, without mental bidding and 


| beyond control, almost pass in panoramic view 


before me. As in the presence of those whom 


| I have seen fall in battle as we rushed to vie. 
| tory, or die of wounds or disease in hospital 





far from home and the loved ones, to be seen 
no more until the grave gives up its dead, have 
I endeavored to discharge my humble part in 
this great trial. 

The world in after times will read the history 
of the administration of Andrew Johnson as 
an illustration of the depth to which political 
and official perfidy can descend. Amid the un- 
healed ghastly scars of war; surrounded by 
the weeds of widowhood and cries of orphan- 
age; associating with and sustained by the 
soldiers of the Republic, of whom at one time 
he claimed to be one; surrounded by the men 
who had supported, aided, and cheered Mr. Lin- 
coln through the darkest hours and sorest trials 
of his sad yet immortal administration—men 
whose lives had been dedicated to the cause 


| of justice, law, and universal liberty—the men 


who had nominated and elected him to the 
second office in the nation at a time when he 
searcely dared visit his own home because of 
the traitorous instincts of his own people ; yet, 
as shown by his official acts, messages, speeches, 
conversations, and associations, almost trom 
the time when the blood of Lincoln was warm 
on the floor of Ford’s theater, Andrew John- 
son was contemplating treason to all the fresh 


| fruits of the overthrown and crushed rebel- 
| lion, and an affiliation with and a practical 


official and hearty sympathy for those who had 
cost hecatombs of slain citizens, billions of 
treasure, and an almost ruined country. His 
great aim and purpose has been to subvert 
law, usurp authority, insult and outrage Con- 
gress, reconstruct the rebel States in the in- 
terests of treason, insult the memories and 
resting-places of our heroic dead ; outrage the 
feelings and deride the principles of the living 
men who aided in saving the Union, and de- 
liver all snatched from wreck and ruin into 
the hands of unrepentent, but by him pardoned, 
traitors. 

But, all honor to the servants of a brave and 
loyal people, he has been in strict conformity 
to the Constitution arrested in his career ot 
crime, impeached, arraigned, tried, and here 
awaits your sentence. We are not doubtful 
of your verdict. Andrew Johnson has long 
since been tried by the whole people and found 
guilty, and you can but confirm that judgment 
already pronounced by the sovereign Ameri- 
can people. 

Henceforth our career of greatness will be 
unimpeded. Kising from our baptism of fire 
and blood, purified by our sufferings and trials 
under the approving smiles of Heaven, and 
freed, as we are, from the crimes of oppression 
and wrong, the patriot heart looks outward and 
onward for long and ever-increasing national 
prosperity, virtue, and happiness. 


Hon. GEORGE S. BOUTWELL, on behalf 
of the Managers, addressed the Senate, 4 
follows: 

Mr. Presipent, Senators: The importance 
of this occasion is due to the unexampled cit 
cumstance that the Chief Magistrate of the 


| principal Republic of the world is on trial upon 


| 


the charge that he is guilty of high crimes and 
misdemeanors in office. The solemnity of this 
occasion is due to the circumstance that this 
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trial is a new test to our public national virtue 
and also of the strength and vigor of popular 
aovernment. ‘The trial of a great criminal is 
not an extraordinary event, even when fol- 
lowed by conviction and the severest penalty 
known to the laws. Chis respondent is not to 
je deprived of life, liberty, or property. The 
object of this proceeding 1s not the punishment 
of the offender, but the safety of the State. As 
the daily life of the wise and just magistrate 
is an example for good, cheering, encouraging, 
and strengthening all others, so the trial and 
conviction of a dishonest or an unfaithful 
oflicer is a warning to all men, and especially 
to such as occupy places of public trust. 
ISSUES. 

The issues of record between the House of 
Representatives and Andrew Johnson, Presi- 
dent of the United States, are technical and 
limited. We have met the issues, and, as we 
believe, maintained the cause of the House of 
Representatives by evidence direct, clear, and 
conclusive. ‘Those issues require you to ascer- 
tain and declare whether Andrew Johnson, 
President of the United States, is guilty of 
hich crimes and misdemeanors as set forth in 
the several articles of impeachment exhibited 
against him, and especially whether he has 
violated the laws or the Constitution of the 
country in the attempt which he made on the 
“ist of February last to remove Edwin M. 
Stanton from the office of Secretary for the 
Department of War. and to appoint Lorenzo 
Thomas Secretary of War ad interim. 

These are the issues disclosed by the record. 
They appear in the statement to be limited in 
their nature and character; but your final ac- 
tion thereon involves and settles questions of 
public policy of greater magnitude than any 
which have been considered in the political or 
judicial proceedings of the country since the 
adoption of the Constitution. 

DEFENSE. 

Mr. Johnson attempts to defend his conduct 
in the matter of the removal of Mr. Stanton by 
an assertion of ‘* the power at any and all times 
of removing from office all executive officers for 
cause to be judged of by the President alone.”’ 

This claim manifestly extends to the officers 
of the Army and of the Navy, of the civil and 
the diplomatie service. He thus assumes and 
demands for himself and for all his suecessors 
absolute control over the vast and yearly in- 


creasing patronage of this Government. This 
claim has never been before asserted, and 


surely it has never been sanctioned ; nor is 
therea law or usage which furnishes any ground 
for justification, even the least. 

Heretofore the Senate has always been con- 
sulted in regard to appointments, and during 
the sessions of the Senate it has always been 
cousulted in regard to removals from office. 
The claim now made, i. sanctioned, strips the 
Senate of all practical power in the premises, 
and leaves the patronage of oflice, the revenues 
and expenditures of the country in the hands 
of the President alone. Who does not see that 
the power of the Senate to act upon and con- 
firm a nomination is a barren power, asa meaus 
of protecting the public interests, if the person 
80 confirmed may be removed from his otlice 
at once without the advice and consent of the 
Senate? If this claim shall be conceded the 
Presidentis clothed with power to remove every 
person who refuses to become his instrument. 
_ An evil-minded President may remove all 
loyal and patriotic officers from the Army, the 
Navy, the civil and the diplomatic service, and 
nominate only his adherents and friends. None 
but his friends ean remain in office; none but 
his friends can be appointed to office. .What 
security remains for the fidelity of the Army 
and the Navy? What security for the collec- 
tion of the public revenues? What account- 
ability remains in any branch of the public 
service? Every public officer is henceforth a 
mere dependent upon the Executive. Here- 
tolore the Senate could say to the President, 
“You shall not remove a faithful, honest public 
oteer.’’ ‘This power the Senate has possessed 


} 


and by virtue of express authority granted in 
the Constitution. 1s this authority to be sur- 
rendered? Is this power of the Senate, this 
prerogative we may almost call it, to be aban- 
doned? Has the country, has the Senate, in 
the exercise of its legislative, executive, or judi- 
cial funetions, fully considered these broader 
and graver issues touching and affecting v itally 
our institutions and system of government? 

The House of Representatives has brought 
Andrew Johnson, President of the United 
States, to the bar of this august tribunal, and 
has here charged him with high crimes and 
misdemeanors in office. He meets the charge 
by denying and assailing the ancient, un- 
doubted, constitutional powers of the Senate. 
I'his is the grave, national, historical, consti- 
tutional When you decide the issues 
of record, which appear narrow and technical, 
you decide these greater issues also. 

lhe Managers on the part of the House of 
Representatives, as time and their abilities 
may permit, intend to deal with the criminal 
and with these his crimes, and also to examine 
the constitutional powers of the President and 
of the Senate. I shall first invite your atten- 
tion, Senators, to the last-mentioned topics. 

It is necessary, in this discussion, to con- 
sider the character of the Government, and 
especially the distribution of powers and the 
limitations placed by the Constitution upon the 
executive, judicial, and legislative depart- 
ments. 


issue. 


TENTH AMENDMENT. 

The tenth amendment to the Constitution 
provides that ‘the powers not delegated to the 
United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the 
States respectively, or to the people.”’ 

‘This provision is not to be so construed as 
to defeat the objects for which the Constitution 
itself was established; and it follows, neces- 
sarily, that the three departments of the Gov- 
ernment possess sutlicient power collectively to 
accomplish those objects. 

It will be seen from an examination of the 
grants of power made to the several depart- 
ments of the Government thatthereis a differ- 
ence in the phraseology employed, and that the 
legislative branch alone is intrusted with dis- 
cretionary authority. ‘The first section of the 
first article provides that ‘‘all legislative powers 
herein granted shall be vested in a Congress of 
the United States, which shall consist of a 
Senate and House of Kepresentatives.’’ 

lhe first section of the second article pro- 
vides that ** executive power shall be vested in 
a President of the United States of America;”’ 
and the first section of the third article pro- 
vides that ‘*the judicial power of the United 
States shall be vested in one Supreme Court, 
and in such inferior courts as the Congress 
may, from time to time, ordain and establish.’’ 
The words *‘ herein granted,’’ as used in the 


| first section of the first article of the Constitu- 
| tion, are of themselves words of limitation upon 


the legislative powers of Congress, confining 
those powers within the authority expressed in 
the Constitution. The absence of those words 
in the provisions relating to the executive and 
judicial departments does not, as might at first 
be supposed, justify the inference that unlimited 
authority is conferred upon those departments. 
An examination of the Constitution shows that 
the executive and judicial departments have 


| no inherent vigor by which, under the Con- 


wud exercised for nearly eighty years, under |, 


stitution, they are enabled to perform the fune- 
tions delegated to them, while the legislative 
department, in noticeable contrast, is clothed 
with authority ‘‘to make all laws which shall 
be necessary and proper for carrying into exe- 
cution the foregoing powers, and all other 
powers vested by this Constitution in the Gov- 
ernment of the United States, or any depart- 
ment or officer thereof.”’ 

By virtue of this provision the Constitution 
devolves upon Congress the duty of providing 
by legislation for the full execution not only of 
the powers vested in Congress, but also of pro- 
viding by legislation for the execution of those 
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| with what has been previously stated. 
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in the executive and judicial departments. 
The legislative department has original power 
derived from the Constitution by which it can 
set and keep itself in motion asa branch of the 
Government, while the executive and judicial 
departments have no self-executing constitu- 
tional capacity, but are constantly dependent 
upon the legislative department. Nor does 
it follow, as might upon slight attention be 
assumed, that the executive power given to the 
President is an unlimited power, or that it an- 
swers or corresponds to the powers which have 
been or may be exercised by the executive of 
any other Government. The President of the 
United States is not endowed by the Constitu- 
tion with the executive power whieh was pos- 
sessed by Henry VIII or Queen Elizabeth, or 
by any ruler in any other country or time, but 
only with the power expressly granted to him 
by the Constitution and with such other powers 
as have been conferred upon him by Congress 
for the purpose of carrying into effect the 
powers which are granted to the President by 
the Constitution. Hence it may be asserted 
that whenever the President attempts to exer- 
cise any power he must, if his right be ques- 
tioned, find a specific authority in the Consti- 
tution or laws. By the Constitution he is 
Commander-in-Chiet of the Army and Navy; 
but it is tor Congress to decide, in the first 
place, whether there shall be an Army or Navy, 
and the President must command the Army or 
Navyas it is created by Congress, and subject, 
as is every other ofticer of the Armyand Navy, 
to such rules and regulations as Congress may 
from time to time establish. 

The President ‘* may require the opinion in 
writing of the principal othcer in each of the 
kixecutive Departments upon any subject re- 
lating to the duties of their respective ottices,’’ 
but the executive offices themselves are created 
by Congress, and the duties of each officer are 
prescribed by law. In fine, the power to set 
the Government in motion and to keep it in 
motion is lodged exclusively in Congress wn- 
der the provisions of the Constitution. 

By our system of Government the sovereignty 
is in the people of the United States, and that 
sovereignty is fully expressed in the preamble 
to the Constitution. By the Constitution the 
people have vested discretionary power—lim- 
ited, it is true—in the Congress of the United 
States, while they have denied to the execu- 
tive and judicial departments 4!! discretionary 
or implied power whatever. 

The nature avd extent of the rowers con- 
ferred by the Constitution upon Congress have 
been clearly and fuitv set forth by the Supreme 
Court. (McCulloch vs. Vie State of Maryland, 
t Wheaton, pp. 409 and 420.) The court, 
in speaking of the power of Congress, say : 


“The Government, which has a right to do an act, 


and has imposed on it the duty of performing that 


act, must, according to the dictates of reason, be 


| allowed to select the means.” 


Again, they say: 


‘*We admit, as all must admit, that the powers of 
the Government are limited, and that these limits 
are not to be transcended; but we think the sound 
construction of the Constitution must allow to the 
national Legislature that discretion, with respect to 
the means by which the powers it confers are to be 
carried into execution, which will enable that body 
to perform the high duties assigned to it im the man- 
ner most beneticial to the people. Let the thing be 
legitimate, let it be within the scope of the Constitu- 
tion, and all means which are appropriate, which are 
plainly adapted to the end, which are not probibited, 
and consistent with the letter and spirit of the Con- 
stitution, are constitutional.” 


It is also worthy of remark, in this connec- 


| tion, that the article which confers legislative 


powers upon the Congress of the United States 
declares that all legislative powers herein 
granted—that is, granted in the Constitution— 
shall be vested in the Congress of the United 
States; while in the section relating to the 
powers of the President it is declared that the 
executive power shail be vested in « President 
of the United States of America. ‘The in- 
ference from this distinction is in harmony 
** The 
executive power’ spoken of is that which is 


powers which, by the Constitution, are vested || conferred upon the President by the Constitu- 
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tion, and it is limited by the terms of the Con- 
stitution, and must be exercised-in the manner | 
prescribed by the Constitution. The words 
used are to be interpreted according to their 
ordinary meaning. 

It is also worthy of remark that the Consti- 
tution, in terms, denies to Congress various 
legislative powers specified. It denies also to 
the United States various powers, and various 
powers enumerated are likewise denied to the 
Slates. 


the President, and that is a limitation of an 
express power granted. ‘The single instance 
of a denial of power to the President is in that 


There is but one denial of power to | 


provision of the Constitution wherein he is | 


authorized *‘ to grant reprieves and pardons 
for offeuses against the United States, except 
in cases of impeachment.’’ As the powers 
grauted to the President are specified, and as 
he takes nothing by implication or inference, 
there was no Occasion to recite or enumerate 
powers not delegated to him. As the Consti- 


tution clothes Congress with powers of legis- | 


lation which are ample for all the necessities 
of national life, wherein there is opportunity 


for the exercise of a wide discretion, it was || 


necessary to specify such powers as are pro- 
hibited to Congress. ‘The powers of Congress 
are ascertained by considering as well what is 
proliubited as what is granted, while the powers 


of the Isxecutive are to be ascertained clearly | 


and fully by what is granted. 
nothing leit to inference, implication, or dis- 


cretion, there is no necessity for clauses or || 


provisions of inhibition. In the single case 
of the grant of the full power of pardon to the 
President, a power unlimited in its very nature, 
the denial of the power to pardon in case of 
impeachment became necessary. 
ple fully illustrates and establishes the position 
to which I now ask your assent. If this view 
be correct it follows necessarily, as has been 
before stated, that the President, acting under 


the Constitution, can exercise those powers | 


only which are specifically conferred upon him, 
and can take nothing by construction, by im- 
plication, or by what is sometimes termed the 
necessity of the case. 

But in every Government there should be in 
its constitution capacity to adapt the adminis- 
tration of aflairs to the changing conditions of 
national life. In the Government of the Uni- 
ted States this capacity is found in Congress, 
in virtue of the provision already quoted, by 
which Congress is authorized ‘‘to make all 
laws which shall be necessary and proper for 
carrying into execution the foregoing powers, 
(i. e., the powers given to Congress, ) and all 
other powers vested by this Constitution in the 
Government of the United States, or in any 
department or oflicer thereof.’’ 

t is made the duty of the President, ‘‘ from 
time to time, to give to the Congress informa- 
tion of the state of the Union, and recommend 
to their consideration such measures as he shall 
judge necessary and expedient.”’ 

Provision is also made in the Constitution 
for his coljperation in the enactment of laws. 


Thus it is in his power to lay before Congress | 


the reasons which, in his opinion, may at any 
time exist for legislative action in aid of the 
executive powers conferred by the Constitu- 
tion upon the President; and under the ample 
legislative powers secured to Congress by the 
provisions already quoted there is no reason 
in the nature of the Government why the con- 
stitutional and lawful powers of the Executive 
may not be made adequate to every emergency 
of the country. In fine, the President may be 
said to be governed by the principles which | 
govern the judge in a court of law. He must 
take the law and administer it as he finds it 
without any inquiry on his part as to the wis- 
dom of the legislation. So the President, with 
reference to the measure of his own powers, 
must take the Constitution and the laws of the 
country as they are, and be governed strictly 
by them. 
tion or construction, he assumes and exercises 
authority not granted to him by the Constitu- 
tion or the laws he violates his oath of office, 


If, im any particular, by implica- || 


This exam- | 








Where there is || 


en 





SUPPLEMENT TO 


by which, under the Constitution, it is made cuted,’’ may inquire whether the laws are rea 


his duty ‘*‘ to take care that the laws be faith- 


fully executed,’’ which implies necessarily that || 


he can go into no inquiry as to whether the 
laws are expedient or otherwise; nor is it 
within his province, in the execution of the 





| Government is no longer a Government of | 


law, to consider whether it is constitutional. | 


in his communications to Congress he may 
consider and discuss the constitutionality of 
existing or proposed legislation, and when a 
bill is passed by the two Houses and submitted 
to him for approval he may, if in his opinion 
the same is unconstitutional, return it to the 
House in which it originated with his reasons. 


his constitutional power in the work of legis- | 


lation. If, notwithstanding his objections, Con- 


gress, by a two-thirds majority in each House, | 
shall pass the bill, it is then the duty of the | 


President to obey and execute it, as it is his | 
duty to obey and execute all laws which he or | 


his predecessors may have approved. 

It a law be in fact unconsututional it may 
be repealed by Congress, or it may, possibly, 
when a case duly arises, be annulled in its un- 
constitutional features by the Supreme Court 
of the United States. The repeal of the law is 


a legislative act; the declaration by the court | 


that it is unconstitutional isa judicialact; but 


the power to repeal or to annul or to set aside | 


a law of the United States is in no aspect of 
the case an executive power. It is made the 
duty of the Executive to take care that the laws 
be faithfully execute’—an injunction wholly 
inconsistent with the theory that it is in the 
power of the Executive to repeal or annul or 
dispense with the laws of the land. 
President in the performance of his executive 
duties all laws arealike. He can enter into no 
inquiry as to their expediency or constitution- 
ality. All laws are presumed to be constitu- 
tional, and, whether in fact constitutional ornot, 
it is the duty of the Executive so to regard them 
while they have the form of law. When a 
statute is repealed for its unconstitutionality, or 
for any other reason, it ceases to be law in form 
and in fact. When a statute is annulled in 
whole or in part by the opinion of a competent 
judicial tribunal, from that moment it ceases 
tobe law. Buttbe respondent and the counsel 
for the respondent will seek in vain for any 
authority or color of authority in the Constitu- 


| tion or the laws of the country by which the 


President is clothed with power to make any 
distinction upon his own judgment, or upon the 
judgment of any friends or advisers, whether 
private or official persons, between the several 
statutes of the country, each and every one of 
which he is, by the Constitution and by his oath 
of office, required faithfully toexecute. Hence 
it follows that the crime of the President is not, 
either in fact or as set forth in the articles of 
impeachment, that he has violated a constitu- 
tional law, but his crime is that he has violated 
a law, and in his defense no inquiry can be 
made whether the law is constitutional; for 
inasmuch as he had no constitutional power to 


inquire for himself whether the law was con- | 
stitutional or not, so it is no excuse for him that | 
he did unlawfully so inquire and came to the || 


conclusion that the law was unconstitutional. 
It follows, from the authorities already 
quoted and the positions founded thereon, that 


| there can be no inquiry here and now by this 
| tribunal whether the act in question—the act 


entitled ‘‘An act regulating the tenure of cer- 


tain civil ofiices’’—is in fact constitutional or | 


not. It wasandisthelawoftheland. It was 


_ enacted by a strict adherence to constitutional 


forms. It was and is binding upon all the 


officers and departments of the Government. 
The Senate, for the purpose of deciding whether | 


the respondent is innocent or guilty, can enter 


| into no inquiry as to the constitutionality of the 


act, which it was the President’s duty to exe- 
cute, and which, upon his own answer, and by 
repeated official confessions and admissions, he 
intentionally, willfully, deliberately set aside 


| and violated. 


If the President, in the discharge of his duty 
‘‘to take care that the laws be faithfully exe- 


‘lo the | 
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| law of the land. 
| the law. 


| ig or is not constitutional. 


| imposed upon him. 





stitutional, and execute those only which }, 
believes to be so, then, for the purposes of ee 
ernment, his will or opinion is substituted fo, 
the action of the law-making power, and t\, 
c awe 
but the Government of one man. This is g),, 
true, if, when arraigned, he may justify by show. 
ing that he has acted upon advice that the |ay 
was unconstitutional. Further, if the Senay 
sitting for the trial of the President may inquire 
and decide whether the law is in fact constite. 
tional, and convict the President if he has yio. 


lated an act believed to be constitutional, and 
In the performance of these duties he exhausts || 


acquit him if the Senate think the law uneoy. 
stitutional, then the President is in fact tried 
for his judgment, to be acquitted if in the opin. 
ion of the Senate it was a correct judgment, and 
convicted if in the opinion of the Senate his 
judgment was erroneous. This doctrine offendg 
every principle of justice. His offense js tha: 
he intentionally violated a law. Knowing its 
terms and requirements, he disregarded them, 

With deference I maintain still further tha 


/itis not the right of any Senator in this tyiq! 


to be governed by any opinion he may enier. 
tain of the constitutionality or expediency of 
the law in question. lor the purposes of this 


| trial the statute which the President, upon his 


own confession, has repeatedly violated is the 
His crime is that he violated 
Ithas not been repealed by Congress: 
it has not been annulled by the Supreme Court: 
it stands upon the statute-book as the law; and 
for the purposes of this trial it is to be treated 
by every Senator asa constitutional law. Other- 
wise it follows that the President of the United 
States, supported by a minority exceeding by 
one a third of this Senate, may set aside, dis 


| regard, and violate all the laws of the land. {t 
is nothing to this respondent, it is nothing to 
| this Senate, sitting here asa tribunal to try and 


judge this respondent, that the Senators par- 
ticipated in the passage of the act, or that the 
respondent, in the exercise of a constitutional 
power, returned the bill to the Senate with his 
objections thereto. The act itself is as bind- 
ing, is as constitutional, is as sacred in the eye 
of the Constitution as the acts that were passed 
at the first session of the Iirst Congress, |t 
the President may refuse to execute a law be: 
cause in his opinion it is unconstitutional, or 
for the reason that, in the judgment of his 
friends and advisers, it is unconstitutional, then 
he and his successors in office may refuse to 
execute any statute the constitutionality ot 
which has not been aflirmatively settled by the 
Supreme Court of the United States. Ifa 
minority, exceeding one third of this Senate 
by one, may relieve the President from all re- 
sponsibility for this violation of his oath of 
ollice, because they concur with him in the 
opinion that this legislation is either unconsti- 
tutional or of doubtful constitutionality, then 
there is no security forthe execution of the laws. 


| The constitutional injunction upon the Presi- 


dent is to take care that the laws be faithfully 
executed; and upon him no power whatsoever 
is conferred by the Constitution to inquire 
whether the law that he is charged to execute 
The constitutiona! 
injunction upon you, in your present capacity, 
is to hold the respondent faithfully to the exe: 
cution of the constitutional trusts and duties 
If he has willfully disre: 
garded the obligation resting upon him, to take 


| care that the laws be faithfully executed, then 


the constitutional duty imposed upon you 1s 
convict him of the crime of having willfully 
disregarded the laws of the land and violated 
his oath of office. ; 

I indulge, Senators, in great plainness ©! 


'speech, and pursue a line of remark which, 
were the subject less important or the duty 
| resting upon us less solemn, I should studious's 
| avoid. But I speak with every feeling and seu 


timent of respect for this body and this place 
of which my nature is capable. In my boy: 
hood, from the gallery of the old Chamber 0! 
the Senate, I looked, not with admiravon 
merely, but with something of awe upon the 
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.n of that generation who were then in the 
3 which you now fill. Time and experi- 
» may have modified and chastened those 
but they are not, they cannot be 
They will remain with me while 

‘fe remains. But, with my convictions of my 
own duty, with my convictions of your duty, 
with my convictions of the danger, the immi- 
nent peril, to our country if you should not 
ender a judgment of guilty against this re- 
eyondent, | have no alternative but to speak 
with all ” plainness and directness which 
we most earnest convictions of the truth of 

at | sited can inspire. 

MOTIVE. 

Nor can the President prove plead the 
motive by which he professes to have been 
soverned in his violation of the laws of the 
country. Where a positive specific duty is 
impos sed upon a publie officer his motives can- 
not be good if he willfully neglects or refuses 
to discharge his duty in the manner in which 

tis imposed upon him. In other words, it is 
not possible for a publie oflicer, and partic u- 
larly for the President of the United States, 
who is under a special constitutional injune- 
tion to discharge his duty faithfully, to have 
any motive except a bad motive if he willfully 
violates his duty. A judge, to be sure, in the 
exercise of a discretion: wy power, as iu im- 
posing a sentence upon a c riminal, where the 
pe nalty is not spec ifie, may err in the exercise 
of that discretion and ple ‘ad properly his good 
motives in the discharge of his duty ; : 
he may say that he intended, under the law, 
to impose a proper penalty; and inasmuch as 
that was his intention, though all other men 
may think that the penalty was either insuffi- 
cient or excessive, he is fully justified by his 


me 
se al 
ence 


np re »ssIONS, 


itert ited. 


that is, 


motives. 

So the President, having vested in him dis- 
eretionary power in regard to granting par- 
(| NS, might, if arraigned for the improper ex- 
ercise of that power in a particular case, plead 
aul 5 prove his good motives, although his action 
ight be universally condemned as improper 
or unwise in that particular case. But the cir- 
cumstances of this respondent are wholly dif- 
ferent. ‘Che law which, as he admits, he has 
intentionally and deliberately. violated, was 
mandatory upon him, and left in his hands no 
diseretion as to whether he would, in a 
case, execute it or not. 

A public officer can neither plead nor prove 
good motives to refute or control his own ad- 
mission that he violated 
public law. 

Take the case of the President; his oath is: 

“T do solemnly swear that I will faithfully execute 
the office of President of the United States, and will 
to the best of my ability preserve, protect, and de- 
fi nd the Constitution of the United States.” 

Oue of the provisions of that Constitution is 
that the President shall ‘ t: ake care that the 
laws be faithfully executed.’’ In this injune- 
tion there are no qualifying words. Itis made 
his duty to take care that the laws, the laws, be 
ith fully executed. <A law is well defined to 
be “a rule laid, set, or ests ablishe d by the law- 
making power of the country. It is of such 
rules that the Constitution speaks in this in- 
juncti on to the President ; and in obedience to 

that injunction, and with reference to his duty 
under his oath to take care that the laws be 
faithfully executed, he can enter into no in- 
quiry as to whether those laws are expedient 
or constitutional, or otherwise. And inasmuch 
4s 1tis not possible for him, under the Consti- 
* Mon, to enter lawfully into any such inquiry, 

alike impossible for him to plead or to 
prove that, having entered into such inquiry, 
which was in itself unlawful, he was governed 
by agood motive in the result which he reached 
aid in his action there upon. Having no right 
W inquire whether the laws were expedient or 
oustitutional, or otherwise, ifhe did so in quire, 
and if upon oe inquiry he came to the coh- 
clusion that, for any reason, he would not exe- 
cute the law according to the terms of the law, 
then he willfully violated his oath of office and 
the Constitution of the United States. The 


vive n 


has intentionally 


THE 


necessary, the inevitable presumption in law | 
is, that he acted under the influence of bad 
motives in so doing, and no evide ‘nee can be 
introduced controlling or coloring in any degree 
this necessary presumption of the law. 
Having, therefore, no right to enter 
motive contrary to his constitut gation 
to execute the laws, he cannot plead his mo- 
tive. Inasmuch as he can neither plead nor 
prove his motive, the presumption of the law 
must remain that in violating his oath of oflice 
and the Constitution of the United States he 
was influenced by a bad motive. The magis- 
trate who willfully breaks the laws, in violation 
of his oath to execute them, insults and out- 
rages the common sense and the common na- 


ain any 
ional bli 


ture of his countrymen when he asserts that 
their laws are so bad that they deserve to be 
broken. This is the language of a defiant 


usurper, or of a man who has surrendered him- 
self to the counsel and control of the enemies 
of his country. 

if a President, believing the law to be un- 
constitutional, may refuse to execute it, then 
your laws for the reconstruction of the southern 
States, your laws for the collection of the in- 
ternal revenue, your laws for the collection of 
custom-lhouse duties, are dependent for their 
execution upon the individual opinion of the 
President as to whether they are constitutional 
or not; and if these laws are so dependent, all 
other laws are equally dependent upon the — 
ion of the Executive. Hence it follows that 
whatever the legislation of Congress may be, the 
laws of the country are to be executed only so 
far as the President be them to be consti- 
tutional. ‘This respondent avers that his sole 
object in violating the tenure-of-oflice act was 
to obtain the opinion of the Supreme Court 
upon the question of the constitutionality of 
that law. In other words, he deliberately vio- 
luted the law, which was in him a crime, for 
the purpose of ascertaining judicially whether 
the law could be violated with impunity or not. 
At that very time he had resting upon him the 
obligations of acitizen to obey the laws, andthe 
higher and more solemn obligation, imposed 
by the Constitution upon the first magistrate of 
the country, to execute the laws. Ifa private 
citizen violates a law, he does so at his peril. If 
the President or Vice President, or any other 
civil officer, violates a law, his peril is that he 
may be impeached by the House of Represent- 
atives and convicted by the Senate. ‘This is 
precisely the responsibility which the respond- 
ent has incurred ; and it would be no relief to 
him for his willful violation of the law, in the 
circumstances which he is now placed, if 
the court itself had pronounced the same to be 
unconstitutional. 

But it is not easy to comprehend the auda- 
city, tke criminal character of a proceeding 
by which the President of the United States 
attempts systematically to undermine the Gov- 
ernment itself by drawing purposely into con- 
troversy, in the courts and elsewhere, the 
validity of the laws enacted by the constituted 
authorities of the country, who, as much as 
himself, are individually under an obligation 
to obey the Constitution in all their public 
acts. With the same reason and for the same 
object he might violate the reconstruction laws, 
tax laws, tariff acts, or the neutrality laws of 
the country; and thus, in a single day of his 
official life, raise questions which could not be 
disposed of for years in the courts of the coun- 
try. The evidence discloses the fact that he 
has taken no step for the purpose of testing 
the constitutionality of the law. He suspended 
numerous officers under, or, if not under, at 
least, as he himself admits, in conformity with 
the tenure-of-oflice law, showing that it was 
not his sole object to test its constitutionality. 
He has had opportunity to make application 
through the Attorney General for a writ of quo 
warranto, which might have tested the validity 
of the law in the courts. This writ is the writ 
of the ind it can never be; granted 
upon the application of a private person. The 
President has never taken one step to test the 
law in the courts. Since his attempted re- 
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moval of Mr. Stanton on the 21st of February 
last he might have instituted proceedings by a 
writ of quo warranio, and by this time have 
obtained, probably, a judicial opinion covering 
all the points of the case. But be shrinks from 
the test he says he sought. ‘Thus is the pretext 
of the President tully exposed. The evidence 
shows that he never designed to test the law in 
the courts. His obje ct was to seize the othees 
of the Government for purposes of corruption, 
and by their influence to enable him to recon 

struct the Union in the interest of the rebel- 
lious States. In shert, he resorted to this 
usurpation as an eflicient and necessary means 
of usurping all power and of restoring the 
Government to rebel hands, 

No criminal was ever arraigned who offered 
a more unsatisfactory excuse for his crimes. 
lhe President had no right to do what he says 
he designed to do, and the evidence shows that 
he never has attempted to do what he now 
assigns as his purpose when he trampled the 
laws of his country under his feet. 

These considerations have prepared the way 
in some degree, | trust, for an examination of 
the provisions of the Constitution relating to 
the appointment of embassadors and other pub- 
lic ministersand consuls, judges of the Supreme 
Court, and other ofticers of the United States, 
for whose appointment provision is made in the 
second section of the second article of the Con- 
stitution. Itis there declared that the Presi 
dent ‘* shall nominate,’’ and, by and with the 
consent of the Senate, shall ‘* appoint embas- 
sadors and other publie ministers and consuls, 
judges of the Supreme Court, and all other 
ollicers of the United States whose appoint- 
ments are not herein otherwise provided for 
and which shall be established by law.’’ The 
phrase, ‘tare not herein otherwise provided 
for,’’ is understood to refer to Seuators, who, 
under the Constitution, in a vacaney, 
may be appointed by the Governors of the sev- 
eral States, and to those appointments which 
might be confided by law to the courts or to the 
heads of Departments. It is essentialto notice 
the fact that neither in this provision of the 
Constitution nor in any other is power given to 
the President to remove any ollicer. The only 
power of removal specilied in the Constitation 
is that of the Senate, by its verdiet of guilty, to 
the President, Vice President, or other 
civil othcer who may be impeached by the House 
of Representatives and pr« sented to the Senate 
for trial. 

Upon the premises already laid down it is 
clear that the power of removal from office is 
not vested in the President alone, but only in 
the President by and with the advice and con- 
sent of the Senate. Applying the provision 
of the Constitution already cited to the con- 
dition of affairs existing at the time the Gov- 
ernment was organized, we find that the course 
pursued by the First Congress and by the first 
President was the inevitable result of the 
operation of this provision of the organic law. 
In the first instance, several executive De »part- 
ments were established by acts of Congress, 
and in those Departments offices of various 
grades were created. ‘The conduct of foreign 
affairs required the appointment of embas 
sadors, ministers, and consuls, and 
quently those necessary offices were established 
by Jaw. The President, in conformity with 
this provision of the Constitution, ma le nom- 
inations to the Senate of persons to fill the 
various Offices so established. “lhese nomina- 
tions were considered and acted upon by the 
Senate, and when confirmed by the Senate the 
persons so nominated were appointed and 
authorized by commissions under the hand of 
the President to enter upon the discharge of 
their respective duties. In the nature of the 
case it was not possible for the President, dur- 
ing @ session of the Senate, to assign to duty 
inany of the offices so created any person who 
had not been by him nominated to the Senate 
and by that body confirmed, and there is no 
evidence that any such attempt was 
The persons thus nominated and confirmed 
were in their offices under the Constitution, 
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and by virtue of the concurrent action of the 
President and the Senate. ‘There is not to be 
found in the Constitution any provision con- 
templating the removal of such persons from 
office. But inasmuch as it is essential to the 
proper administration of affairs that there 
should be a power of removal, and inasmuch 
as the power of nomination and confirmation 


1} 





SUPPLEMENT TO 


family connection, from personal attachment, or 
from a view to popularity. And, in addition to this, 


| it would be an efficacious source of stability in the 


vested in the President and in the Senate is a | 


continuing power, not exhausted either by a | 


single exercise or by a repeated exercise in | 


reference to a particular office, it follows legiti- 
mately and properly that the President might 
at anytime nominate to the Senate a person to 
fill a particular office, and the Senate, in the 
exercise of its constitutional power, could con- 


firm that nomination, that the person so nom- | 


inated and confirmed would have a right to 
take and enjoy the oflice to which he had been so 
appointed, and thus to dispossess the previous 
incumbent. It is apparent that no removal 
can be made unless the President takes the 


initiative, and hence the expression ‘‘ removal 


by the President.”’ 

As, by acommon and universally recognized 
principle of construction, the most recent 
statute is obligatory and controlling wherever 
it contravenes a previous statute, so a recent 
commission, issued under an appointment 
made by ahd with the advice and consent of 
the Senate, supersedes a previous appointment 
although madein the same manner. Itis thus 
apparent that there is, under and by virtue of 
the clause of the Constitution quoted, no power 
of removal vested either in the President or in 
the Senate, or in both of them together as an 
independent power; but it is rather a con- 
sequence of the power of appointment. And 
as the power of appointment is not vested in 


the President, but only the right to make a | 


nomination, which becomes an appointment 
only when the nomination has been confirmed 
by the Senate, the power of removing a public 
otlicer cannot be deemed an executive power 


Administration. 

** It will readily be comprehended that a man who 
had himself the sole disposition of othce would be 
governed much more by bis private inclinations and 
interests than when he was bound to submit the pro- 
priety of his choice to the dictation and determina- 
tion of a different and independent body, and that 
body an entire branch of the Legislature. The 
possibility of rejection would be a strong motive to 
“are in proposing. The danger of his own reputa- 
tion, and, in the case of an elective magistrate, to 
his political existence, from betraying a spirit of 
favoritism, or an unbecoming pursuit of popularity, 
to the observation of a body whose opinion would 
have great weight in forming that of the public, 
could not fail to operate as a barrier to one and to 
the other. Hewould be both ashamed and afraid to 
bring forward for the most distinguished or lucra- 
tive stations candidates who had no other merit than 
thatof coming from the same State to which he par- 
ticularly belonged, or of being in some way or other 
personally allied to him, and possessing the neces- 
sary insignificance and pliancy to render them the 
obsequious instruments of his pleasure.”’ 


When the President has made a nomination 
for a particular office, and that nomination has 
been confirmed by the Senate, the constitu- 
tional power of the President during the ses- 
sion of the Senate is exhausted with reference 
to that oflicer. All that he can do under the 
Constitution is in the same manner to nominate 
a successor, who may be either confirmed or 
rejected by the Senate. Considering the powers 
of the President exclusively with reference to 
the removal and appointment of civil ofhcers 
during the session of the Senate it is clear that 
he can only actin concurrence with the Senate. 


| An ollice being filled, he can only nominate a 


successor, who, when confirmed by the Senate, 


| is, by operation of the Constitution, appointed 
|| to the ollice, and it is the duty of the President 


solely within the meaning of this provision of | 


the Consiitution. 

This view of the subject is in harmony with 
the opinion expressed in the seventy-sixth 
number of the Federalist. After stating with 
great force the objections which exist to the 
**exercise of the power of appointing to office 
by an assembly of men,’’ the writer proceeds 
to say: 


“The truth of the principles here advanced scems 
to have been felt by the mhostintelligentof those who | 


have found fault with the provision made in this re- 
spect by the convention. 
President ought solely to have been authorized to 


They contend that the | 


make the appointments under the Federal Govern- | 


ment, 


Lut itis easy to show that every advantage | 


to be expected from such an arrangement would in | 


substance be derived trom the power of nomination, 
which is proposed to be conferred upon him, while 
several disadvantages which might attend the absvo- 
lute power of appointmentin the hands of that otlicer 
would be avoided. In the act of nominating his 

e his sole duty to point out the man who with the 
approbation of the Senate should fill an office, bis 
responsibility would be as complete as if he were to 
makethe final appointment. There can, inthis view, 


beno difference between nominating andappointing. | 


The same motives which would intluence a proper 
discharge of his duty in one case would exist in the 


ee alone would be exercised, and as it would |! 


| office as Secretary for the Department of War, and || 


other; and as no man could be appointed but upon | 


his previous nomination, every man who might be 
appointed would be in fact his choice. 
“But his nomination may be overruled, 
certainly may, yet itcan only be to make place for 
another nomination by himself. 
mately appuinted must be the object of his preter- 


cuee, though, perhaps, not in the highest degree. It | 


is also not very probable that his nomination would 
otten beoverruled. TheSenate could not be tempted 
by the preference they might feel toanother to reject 


the one proposed, because they could not assgre | 
thomselves that the person they might wish would | 


Ihe person ‘ulti- | 


This it | 


be brought forward by a second, or by any sabse- | 


quent nemination, 
that a future nomination would present a candidate 
in any degree more acceptable to them. And as 
their dissent might cast a kind of stigma upon the 
judividual rejected, and might have the appearance 
ot areflectionupon the judgment of the Chief Magis- 
trate, itis not hkely that their sanction would often 
be refused, where there were not special and strong 
reasous tor the refusal. 

ofthe Senate? IL answer that the necessity of their 
coneurrence Would have a powerful, though in gen- 
eral, a silent operation. It would be an excelient 
check upon the spirit of favoritism in the President, 
and would tend greatly to preventing the appoint- 


They could not even be certain | 


To what purpose, then, require the codperation | 


| to issue his commission accordingly. 


This 
commission Operates as a supersedcas, and the 
previous occupant is thereby removed. 

No legislation has attempted to enlarge or 
diminish the constitutional powers of the Pres- 
ident, and no legislation can enlarge or diminish 
his constitutional powers in this respect, as | 
shall hereafter show. It is here and now, in 
the presence of this provision of the Constitu- 
tion concerning the true meaning of which 


| there neither is nor has ever been any serious 
_ doubt in the mind of any lawyer or statesman, 


that we strip the defense of the President of 


all the questions and technicalities which the | 


legislation of the country covering three fourths 
of a century. 
On the 2st day of February last Mr. Stan- 


' intellects of men, sharpened but not enlarged | 
by the practice of the law, have wrung from the | 


ton was de facto and de jure Secretary for the | 


Department of War. The President’s letter 
to Mr. Stanton of that date is evidence of 


| this fact: 


Executive Mansion, 
Wasnincton, D. C., February 21, 1868. 
Str: By virtue of the power and authority vested 
in me as President by the Constitution and laws of 
the United States, you are hereby removed from 


your functions as such will terminate upon receipt 
of this communication. 


You will transfer to Brevet Major General Lorenzo | 
Thomas, Adjutant General of the Army, who has | 


this day been authorized and empowered to act as | 
| Secretary of War ad interim, all records, books, pa- | 
pers, and other public property now in your custody | 


and charge. 
Respectfully, yours, ANDREW JOHNSON, 
Hon. Epwin M. Srvanton, Washington, D. C. 


This letter is an admission, not only that Mr. 


Stanton was Secretary of War on the 21st of | 
| February, 1868, but also that the suspension 


of that officer of the 12th of August, A. D. 
1867, whether made under the tenure-of-office 
act or not, was abrogated by the action of the 


| Senate of the 13th of January, 1868, and that 


then Mr. Stanton thereby was restored law- 
fully to the office of Secretary for the Depart- 
ment of War. 

On the 21st day of February the Senate was 
in session. ‘There was then but one constitu- 
tional way for the removal of Mr. Stanton ; a 
nomination by the President to the Senate of 


| a successor, and his confirmation by that body. 


The President attempted to remove Mr. Stan- 
ton in a way not known to the Constitution, 





ment of unfit characters, from State prejudice, from | and in violation thereof, by iss 


| tion or the laws. 





ain : 
order for his removal. In the first orn a 
cles it is set forth that this order was iemned 
‘‘in violation of the Constitution and of th, 
laws of the United States,’ and the Presiden: 
is consequently guilty under thisarticle if 
have proved a violation either of the Constite. 
If we show that he has hs. 
lated the Constitution of the United State 
we show also that he has violated his oath o/ 
oflice, which pledged him to support the (, 


-) J . ; : Cor 
stitution. Thus is the guilt of the Pr ’ 


esiden: 


| under the Constitution and upon admitta, 


facts, established beyond a reasonable doy} 
rhis view is sufficient to justify and require a 
your hands a verdict of guilty under the firs 


| article, and this without any reference to th. 


legislation of the country, and without refer. 
ence to the constitutionality of the tenure-o 


| office act or to the question whether the See 


retary of War is included within its provisions 
or not. But I intend in the course of my ay. 
gument to deal with all these questions of law, 
and to apply the law as it shall appear to the 
facts proved or admitted. ‘l’o be sure, in my 
judgment, the case presented by the House oj 
Representatives in the name of all the people 
of the United States might safely be rested 
here; but the cause of justice, the cause of 
the country, requires us to expose and demon- 
strate the guilt of the President in all the par. 
ticulars set forth in the articles of impeach- 
ment. Wehaveno alternative but to proceed, 
In this connection | refer to a view presented 
by the counsel for the President in his open- 
ing argument. He insists or suggests that 
inasmuch as the letter to Stanton of the 21st 
of February did not, in fact, aceomplish a 


| removal of the Secretary, that therefore no 


offense was committed. ‘The technicalities of 


| the law have fallen into disrepute among the 





people, and sometimes even in the courts, 
(he technicalities proper of the law are the 
rules developed by human experience, and 
justly denomimated, as is the law itself, the 
perfection of human reason. ‘These rules, 
wise though subtle, aid in the administration 
of justice in all tribunals where the laws are 
judicially administered. But it often happens 
that attorneys seek to confuse the minds of 
men aud thwart the administration of justice 
by the suggestion of nice distinctions which 
have no foundation in reason and find no sup- 
port in general principles of right. 

The President cannot assume to exercise a 
power as a power belonging to the oflice he 
holds, there being no warrant in law for such 
exercise, aud then plead that he is not guilly 
because the act cokmahin was not ‘. ly ac: 
complished. The President is as guilty: icon- 
templation of law as he would have been i 
Mr. Stanton had submitted to his demand and 
retired from the office of Secretary for the De- 
partment of War. Nothing more possible re: 
mained forthe President excepta resort to lorce, 
and what he did and what he contemplated 
doing to obtain possession of the office by force 
will be considered hereafter. : ; 

If these views are correct, the President 1s 
wholly without power, under and by virtue ot 
the Constitution, to suspend a public ollicer. 
And most assuredly nothing is found in the 
Constitution to sustain the arrogant clain 
which he now makes, that he may during & 


'| session of the Senate suspend a public ollicer 


indefinitely and make an appointment to the 
vacancy thus created without asking the advice 
and consent of the Senate either upon the sus 
pension or the appointment. } 

I pass now to the consideration of the third 
clause of the second section of the second arte 
cle of the Constitution : 


“The President shall have power to fill up - 
vacancies that may happen during the recess G om 
Senate, by granting commissions which shall exp 
at the end of their next session, 
- The phrase, ‘‘ may happen,”’ construed * 
cording to the proper and well-understoo 
meaning of the words when the Constitution 
was framed, referred to those vacancies — 
might oceur independently of the will of the 


Government—vacancies arising from death, 
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from resignauon, from circumstances not pro- || conceived that if the framers of the Constitu- || pated in the rebellion. Having entered upon 


THE CONGRESSIONAL GLOBE. 


nd — duced by the act of the appointing power. || tion had thought fit to confer upon the Presi- || this career of crime, he soon found it essential 
jo, The words ** happen’ and ‘‘happened’’ are || dent the power to remove a public officer ab- | to the accomplishment of his purposes to secure 
on of frequent use in the Bible, ‘that well of pure || solutely, his removal to be followed by the || the support of the immense retinue of public 
psi \ rc English undefiled, and always in the sense of || nomination of a successor to the Senate, they || officers of every grade and description in the 
a accident, fortuity, chance, without previous |! might yet have denied to the President the || country. This he could not do without making 
tog expectation, as to befall, to light, to fall, or to || power to suspend public officers indefinitely them entirely dependent upon his will; wand in 
ai coine unexpectedly, his clause of the Con- | and to supply their places by his appointees || order that they might reatize their dependence, 
Saar stitution contains a grant of power tothe Pres- | without the advice and consent of the Senate. |, and thus be made subservient to his purposes, 
vath of ident, and under wre by virtue “s =" ~~ | But, inasmuch as the power to suspend inde- he determined to assert an authority over them 
e Con take and exercise the power granted, but || finitely is nota power claimed asa specific grant || unwuthorized by the Constitution, and there- 


nothing by construction or by implication. He || under the Constitution, and as the claim by the || fore not attempted by any Chief Magistrate. 


sident, 


tens then, by virtue of his oflice, may, during » } President of the power of removal during a | His conversation with Mr. Wood in the autumn 
ja recess of the Senate, grant commissions whic 1 || session of the Senate is not sustained by the || of 1866. fully discloses this purpose, 

uire at shall expire at the end ot Demet session, and | text of the Constitution or by any good author- || Previous to the passage of the tenure-of- 
he first thus fill up ony Se ee : - 4 ‘beppes 3 || ity under it, it is not important to consider || office act he had removed hundreds of faithful 
to the that is, that may come eS ance, yy accident, whether, if the power of removal were admitted and patriotic public officers, to the great detri- 
t refer. withou any agency = _ part. ; \| to exist, the power to suspend indefinitely could ment of the public service, and followed by an 
areal If, then, it be necessary and proper, as un- |) be considered as an incident. It is sufficient immense loss of the public revenues. At the 
ns fee doubtedly it is necessary and proper, that pro- |) to say that neither power, in the sense claimed time of the passage of the act he was so far 
Wisions yision should be made for the suspension or by the I resident, eXists under the Constitution involved in his mad schemes—schemes of am- 
dares. temporary removal ot officers who, inthe recess || or by any provision of law. bition and revenge—that it was, in his view, 
of law, of the Senate, have proved to be incapable or 1 L respectfully submit, Senators, that there || impossible for him to retrace his steps. He 
+ to the dishonest, or who in the judgment of the Pres- | can be no reasonable doubt of the soundness | consequently determined, by various artifices 
ta tay ‘ident are disqualified for che further discharge || of the view | have presented, both of the lan- and plans, to undermine that law and secure to 
vant of of the duties of their offices, it is clearly a | guage and meaning of the Constitution in re- || himself, in defiance of the will of Congress and 


legislative right and duty, under the clause of 
the Constitution which authorizes Congress 


But, if there 
were any doubt, it is competent and proper 


gard to appointments to office. 


peor of the country, entire control of the officers in : 
pie 


rested the civil service and inthe Army and the Navy. 
sane ° “to make all laws which shall be necessaryand || to consider the effects of the claim, if recog- | He thus became gradually involved in an unlaw- 
denen- proper to carry into execution the foregoing || nized, as set up by the President. And in a |) ful undertaking from which he could not re- 


powers, and all other powers vested in the || matter of doubt as to the construction of the || treat. 


r | In the presence of the proceedings 
Government of the United States, or in any || Constitution it would be conclusive of its true 


he par: . : ‘ 
against him by the House of Representatives 


ipeach- 


roceed department or oflicer thereof,’ to provide for || interpretation that the claim asserted by the || he had no alternative but to assert that under 
seented the contingency. Itis no answer to this view || President is fraught with evils of the gravest the Constitution power was vested in the Pres- 
8 open of the case to say that until the 2d of March, character. He claims the right, as well when || ident exclusively, without the advice and con- 
ts that 1867, Congress neglected to legislate upon this || the Senate is in session as when it is not in || sent of the Senate, to remove from office every 


subject, and that during the long period of 


session, to remove absolutely, or to suspend 
such neglect, by the advice of Attorneys Gen- 


for an indefinite period of time, according to | 


person in the service of the country. This 
policy, as yet acted upon in part, and devel- 


he 21st 
plish a 


fore no eral, the practice was introduced and con- his own discretion, every officer of the Army, oped chiefly in the civilservice, has already pro- 
ities of tinued, by which the President, during the re- || of the Navy, and of the civil service, and to || duced evils which threaten the overthrow of 
yng the cess of the Senate, removed from oflice per- || supply their places with creatures and partisans || the Government. When he removed faithful 
eourte. sous who had been nominated by the President || of his own. ‘l'o be sure, he has not asserted, || public officers, and appointed others whose only 


and contirmed by the Senate. This practice 
having originated in the neglect of Congress to 
legislate upon a subject clearly within its juris- 
diction, and only tolerated by Congress, has, 
at most, the force of a practice or usage which 
can at any time be annulled or controlled by 
glatute. 


in direct form, his right to remove and suspend 
indefinitely officers of the Army and Navy ; but 
when you consider that the Constitution makes 
no distinction in the tenure of @flice between 
military, naval, and civil officers; that all are 
nominated originaNy by the President and re- 
ceive their appointments upon the confirmation 


are the 
ce, and 
elf, the 
» rules, 
stration 
AWS are 


claim to consideration was their unreasoning 
devotion to his interest and unhesitating obe- 
dience ts his will, they compensated themselves 
| for this devotion and this obedience by frauds 
upon the revenues and by crimes against the 
laws of theland. Hence it has happened that 


appens ‘i j ( | in the internal revenue service alone—chiefly 

inde of Chis view is also sustained by the reasoning |} of the Senate, and hold their offices under the || through the corruption of men whom he has 

justice of Hamilton, in the sixty-seventh number of || Constitution by no other title than that which || thus appointed—the losses have amounted to 

8 which the Federalist, in which he says : | secures to a Cabinet officer orto arevenue col- || not less than twenty-five, and probably to more 

nO sup: “The last of these two clauses, it is equally clear, || lector the office to which he has been appointed, || than fifty million dollars during the last two 
i | | 


cannot be understood to comprehend the power of 
filling vacancies in the Senate, for the following 
reasons: First, the relation in which that clause 
stands to the other, which declares the general mode 
ani neh of appointing officers of the United States, denotes 

= it to be nothing more than asupplement totheother, | 
yt guilty for the purpose of establishing an auxiliary method 
i Yy ae of appointment in eases to which the general method 

i was inadequate, The ordinary power of appointment 
is confided to the President and Senate jointly, and 
cun therefore only be exercised during the session of 
the Senate; but as it would have been improper to 
oblige this body to be continually in session for the 
appointment of officers, and asvacancies might hap- || 
pen ia their recess, which it might be necessary for | 
the public service to fill without delay, the succeed- | 
Ing clause is evidently intended to authorize the 
President, singly, to make temporary appointments 
during the recess of the Senate, by granting com- 
missions which should expire at the end of their 
next session,’”’ 

the arguments which I have thus offered, 
and the authorities quoted, show that the Pres- 
ident had not the power during the session of 


there can be no misunderstanding as to the | 
nature, extent, and dangerous charaeter of the 
claim which the President makes. ‘The state- 
ment of this arrogant and dangerous assump- 
tion is a sufficient answer to any doubt which 
might exist in the mind of any patriot as to 
| the true intent and meaning of the Constitu- 
| tion. It cannot be conceived thatthe men who 
framed that instrument, who were devoted to 
liberty, who had themselves suffered by the 
exercise of illegal and irresponsible power, 
woul have vested in the President of the 
United States an authority, to be exercised 
without the restraint or control of any other 
branch or department of the Government, 
which would enable him to corrupt the civil, 
military, and naval officers of the country by 
rendering them absolutely dependent for their 


years. 
" In the presence of these evils, which were 
then only partially realized, the Congress of 
_the United States passed the tenure-of-oflice 
act as a barrier to their further progress. 
| This act thus far has proved ineffectual as a 
complete remedy; and now the President, by 
his answer to the articles of impeachment, 
| asserts his right to violate it altogether, and 
| by an interpretation of the Constitution which 
| is alike hostile to its letter and to the peace 
|}and welfare of the country he assumes to 
himself absolute and unqualified power over 
all the offices and officers of the country. The 
removal of Mr. Stanton, contrary to the Con- 
stitution and the laws, is the particular crime 
of the President for which we now demand 
his conviction. The extent, the evil charac- 


ercise a 
ttice he 


y 11¢c0n 
been if 
and and 
the De- 
sible re- 
to force, 
m plated 
by force 


‘ident is 
irtue oi 

oflicer. 
1 in the 


+ claim 
luring 8 
e oflicer 


the Senate to remove either the Secretary of 

‘ar or any civil oflicer trom office by virtue 
‘ : . mney. 

of the Constitution. The power of removal 


| exceed $21,000,000 per annum. 


,0sItions and emoluments upon his will. 
} 


At the present time there are forty-one | 


thousaud officers, whose aggregate emoluments 


ter, and the dangerous nature of the claims by 


| which he seeks to justify his conduct are con- 
| trolling considerations. 
To all these || 


By his conviction you 
purify the Government and restore it to its ori- 


during the recess of the Senate was recognized 
by the act of 1789, and tolerated by the coun- 
tty upon the opinions of Attorneys General till 
1867, _ The President claims, however, and as 
an incident of the power of removal, the power | 
to suspend from office indefinitely any officer | 
of the Government ; but inasmuch as his claim | 
IL up all to ‘he power of removal is not supported by | 
oss of the the Constitution, he cannot sustain any other 
ull expire claim as an incident of that power. Sutif the 

power to remove were admitted, it Yould by | 


; to the 
e advice 
the sus- 


the President’s claim applies. These facts | 
express the practical magnitude of the subject. 
Moreover, this claim was never asserted by 
any President or by any public man from the 
beginning of the Government until the present 
time. It is in violation also of the act of July 
13, 1866, which denies to the Executive the 
ower to remove officers of the Army and the | 
Navy, except upon sentence of a coutt-martial. 
The history of the career of Andrew Johnson | 
shows that he has been driven to the assertion 


ginal character. By his acquittal you surren- 
| der the Government into the hands of an usurp- 
ing and unscrupulous man, who will use all the 
| vast power he now claims for the corruption 
of every branch of the public service and the . 
final overthrow of the public liberties. 

Nor is it any excuse for the President that 
he has, as stated in his answer, taken the ad- 
vice of his Cabinet officers in support of his 
claim. In the first place, he had no right 
under the Constitution to the advice of the 


he third 
ynd arti 


rued ac 


‘atoll nen follow that the President has the || of this claim by circumstances and events con- head of a Department except upon subjects 
stitution aH = , Suspend indefinitely. ‘The power to || nected with his criminal design to break down relating to the duties of his Department. If 
3 whieh rs invefinitely is a different power from || the power of Congress, to subvert the institu- the P resident has chosen to seek the advi r 
| of the ae removal, and it is in no proper sense || tions of the country, and thereby ‘o restore |, his Cabinet upon other matters, and they b 
eeessarily an incident. It might be very well || the Union in the interest of those who partici- || seen fit to give it upon subjects not relating 


, death, ; 
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to their respective Departments, it is advice | 
which he had no constitutional authority to 
ask, advice which they were not bound to 
give, and that advice i&8 to him, and for all 
the purposes of this investigation and trial, as 
the advice of private persons merely. But of 
what value can be the advice of men who, in 
the first instance, admit that they hold their 
offices by the will of the person who seeks 
their advice, and who understand most clearly | 
that if the advice they give should be contrary | 
to the wishes of their master they would be at 
once, and in conformity with their own theory 
of the rights of the President, deprived of the 
offices which they hold? i 
these men entirely dependent upon his will, he 
then solicits their advice as to the application 
of the principle by which they admit that they 
hold their places to all the other officers of the | 
Government. Could it have been expected 
that they, under such circumstances, would 
have given advice in any particular disagree- | 
able to the will of him who sought it? 

It was the advice of serfs to their lord, of 
servants to their master, of slaves to their 
owner, 

The Cabinet respond to Mr. Johnson as old 
Polouius to Hamlet. Hamlet says: 


**Do you see yonder cloud, that’s almost in shape 
of n camel? 
; a By the mass, and ’tis like a camel, 
maced, 

* Hamlet, Methinks it is like a weasel. 

“folonius. It is backed like a weasel. 

** Hamlet, Or, like a whale? 

**Poloniue, Very like a whale.” 


The gentlemen of the Cabinet understood the 
position that they occupied. The President, | 
in his message to the Senate upon the suspen- 
sion of Mr. Stanton, in which he says that he 
took the advice of his Cabinet in reference to his 
action upon the bill regulating the tenure of 
certain civil offices, speaks thus: 

“Tho bill had then not become a law. The limita- | 


tion upon the power of removal was not yet imposed, | 
and there was yet time to make any changes. 





would avail himself of the provisions of that bill in 
case it became a law, I should not have hesitated a 
moment as to his removal.” 

Having indulged his Cabinet in such freedom 
of opinion when he consulted them in reference 
to the constitutionality of the bill, and having 
covered himself and them with public odium by 
ts annoancement, he now vaunts their opin- 
ions, extorted by power and given in subserv- 
ency, that the law itself may be violated with | 
mpunity. This, says the President, is the exer- | 
cise of my constitutional right to the opinion 
of my Cabinet. I, says the President, am re- 
sponsible for my Cabinet. Yes, the President 
s responsible for the opinions and conduct 
of men who give such advice as is demanded, 
and give it in fear and trembling lest they be 
at once deprived of their places. ‘This is the 
President's idea of a Cabinet, but it is an 
dea not in harmony with the theory of the Con- 
stitution. 

The President is a man of strong will, of 
violent passions, of unlimited ambition, with 
capacity to employ and use timid men, adhe- 
sive men, subservient men, and corrupt men, 
as the instruments of his designs. It is the | 
truth of history that he has injured every per- | 
son with whom he has had confidential rela- 





fany || 
. 4 1] 
one of these gentlemen had then said to me that he || 
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The thanks of the country are due to those 


distinguished soldiers who, tempted by the 
President by offers of kingdoms which were 
not his to give, refused to fall down and wor- 
| ship the tempter. And the thanks of the 
country are not less due to General Emory, 
who, when brought into the presence of the 
President by a request which he could not dis- 
obey, at once sought to protect himself against 
his machinations by presenting to him the law 
upon the subject of military orders. 

The experience and the fate of Mr. John- 
son's eminent adherents are lessons of warn- 





more eminent and distinguished of his adhe- 


\| rents have furnished the most melancholy les- 
sons for this and for succeeding generations. | 


It is not that men are ruined when they 





falter in their devotion to the rights and in- 


terests of the Republic. In the public judg: | 


ment, which is seldom erroneous in regard to 
yublic duty, devotion to the country and ad- 
snares to Mr. Johnson are and have been 
wholly inconsistent. 

Carpenter’s historical painting of Emancipa- 
| tion is a fit representation of an event the most 
‘illustrious of any in the annals of America 
| since the adoption of the Constitution. Indeed, 
| it is second to the ratification of the Constitu- 
_ tion only in the fact that that instrument, as a 
| means of organizing and preserving the nation, 
rendered emancipation possible. The princi- 
pal figure of the scene is the immortal Lincoln, 
whose great virtues endear his name and mem- 
ory to all mankind, and whose untimely and 
violent death, then the saddest event in our 
national experience, but now not deemed so 
great a calamity to the people who loved him 
and mourned for him as no public man was 
ever before loved or lamented, as is the shame, 
humiliation, disgrace, and suffering caused by 
the misconduct and crimes of his successor. 
It was naturg! and necessary that the artist 
should arrange the personages of the group on 
the right hand and on the left of the principal 
figure. Whether the particular assignment was 
by chance, by the taste of the artist, or by the 
influence of a mysterious Providence which 
works through human agency, we ‘:now not. 
But on the right of Lincoln are two statesmen 
and patriots who, in all the trials and vicissi- 
tudes of these eventful years, have remained 
steadfast to liberty, to justice, to the principles 
of constitutional government. Senators and 
Mr. Chief Justice, in this presence I venture 
not to pronounce their names. 

On the left of Lincoln are five figures repre- 
senting the other members of his Cabinet. 
One ot these is no longer among the living; he 
died before the evil days came, and we may 
indulge the hope that he would have escaped 
the fate of his associates. Of the other four 
three have been active in counseling and sup- 
porting the President in his attempts to subvert 
the Government. They are already ruined 
men. Upon the canvas they are elevated to 
the summit of virtuous ambition. Yielding to 
the seductions of power theyhave fallen. Their 








|} example and fate may warn us, but their ad- 


vice and counsel, whether given to this tribunal 


tions, and many have escaped ruin only by || or to him who is on trial before this tribunal, 


withdrawing from his society altogether. He | 
has one rule of life: he attempts to use every | 
man of power, capacity, or influence within 
his reach. Succeeding in his attempts, they | 
are in time, and usually in a short time, utterly | 
ruined. If the considerate flee from him, if | 
ihe brave and patriotic resist his schemes or | 
expose his plans, he attacks them with all the 
enginery and patronage of his office and pur- 
sues them with all the violence of his personal | 
hatred. He attacks to destroy all who will 
uot become his instruments, and all who be- 
come his instruments are destroyed in the use. 
He spares no one. Already this purpose of 
his lite is illustrated in the treatment of a gen- 
(leman who was of counsel for the respondent, | 
but who has never appeared in his behalf, 


| 
| 





cannot be accepted as the judgment of wise or 
of patriotic men. 

On motion of Mr. SPRAGUE, at two o’ clock 
and fifteen minutes p. m., the Senate took a 
recess for fifteen minutes. 

At the expiration of the recess the Chief 
Justice resumed the chair and called the Sen- 
ate to order. 

Mr. SHERMAN. I move that the roll of 
the Senators be called, so that we may get their 
attendance. 

Mr. CONNESS. That is never done. 

Mr. SHERMAN. Itcan be done. A mo- 
tion to adjourn will have the same effect prac- 
tically. 

Mr. CONNESS. The Senator may movean 
adjournment and get a call in that way. 


| ing to the country and to mankind; and the | 
Having first made || 


abandon a party; but in periods of national | 
trial and peril the people will not tolerate those | 
who, in any degree or under any circumstances, 
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Mr. SHERMAN. 
Senators. 

The CHIEF JUSTICE. The Senator fro 

. m 
Ohio moves that the roll of the Senate }, 
called. tt 

Mr. CONNESS. 

Mr. SUMNER. 
call of the Senate. 
Mr. CONNESS. I should like to hear the 
rule. y 

Mr. SUMNER. It is Rule 16. 

The CHIEF JUSTICE. The Secretary will 
read the sixteenth rule of the Senate. 

The Chief Clerk read as follows: 

“16. When the yeas and naysshall be called for by 
one fifth of the Senators present, each Senator called 
upon shall, unless for special reasons he be ex, used 
by the Senate, declare openly and without debate his 
assent or dissent tothe question. In taking the yous 
and nays, and upon acall of the Senate, the Dames 
of the Senators shall be called alphabetically,” 

The CHIEF JUSTICE. If there be no ob. 
jection the Secretary will call the roll to ascer. 
tain who are present. 

Mr. DRAKE. I object, sir. 

Mr. SHERMAN. 1 move that ‘there be g 
call of the Senate. 

The motion was agreed to; and the roll 
being called, forty-four Senators answered to 
their names. 

The CHIEF JUSTICE. There are forty. 
four Senators answering to their names. ‘{'\ja 
honorable Manager will proceed. 

Mr. Manager BOUTWELL. Mr. President, 
Senators, leaving the discussion of the provis- 
ions of the Constitution, | am now prepared to 
ask your attention to the character and history 
of the act of 1789, on which stress has been laid 
by the President in his answer,and by the learned 
counsel who opened the case for the respond- 
ent. The discussion in the House of Kepre- 
sentatives in 1789 related to the bill establish- 


I move a call of the 


It never has been done 
The rule provides for a 


| ing a Department of Foreign Affairs. The first 
| section of that bill, as it originally passed the 
| House of Representatives, after recapitulating 


the title of the officer who was to take charge 


| of the Department, and setting forth his duties, 


contained these words in reference to the Sec- 
retary of the Department: ‘To be removable 
from office by the President of the United 
States.’’ The House, in Committee of the 
Whole, discussed this provision during several 
days, and all the leading members of the body 
appear to have taken part in the debate. As 
is well known, there was a difference of opin- 
ion at the time as to the meaning of the Con- 
stitution. Some contended that the power of 
removing civil officers was vested in the Presi- 
dent absolutely, to be exercised by him, with- 
out consultation with the Senate, and this as 
well when the Senate was in session as during 
vacations. Others maintained that the initia: 
tive in the removal of a public officer must be 
taken by the President, but that there could be 
no actual removal except by the advice and 
consent of the Senate, and that this rule was 
applicable to the powers of the President as 
well during the vacation as during the session 
of the Senate. Others maintained that during 
the session of the Senate, while the initiative 
was in the President, the actual removal of 4 
civil officer could be effected only upon the 
advice and consent of the Senate, but that dur- 
ing the vacations the President might remove 
such officers and fill their places temporary, 
under commissions, to expire ut the end of the 
next session of the Senate. Mr. Madison 
maintained the first of these propositions, and 
he may be said to be the only person of histor: 
ical reputation at the present day who expressed 
corresponding opinions, although undoubted: 
ly his views were sustained by a consider: 
able number of members. It is evident from 
an examination of the debate that Mr. Madi 
son’s views were gradually and finally success 
fully octbersiioai by the discussion on that 
occasion. 

As is well known, Roger Sherman was thea 
one of the most eminent members of that body. 
He was a signer of the Declaration of — 
pendence, a member of the Convention whic 
framed the Constitution of the United States; 
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and a member of the House of Representa- 
tives of the First Congress. He was undoubt- 
ediy one of the most illustrious men of the con- 
situtional period of American history ; and in 
al succeeding generation there have been 
eminent persons of his blood and name ; but 
tno period has his family been more distin- 
onished than at the present time. Mr. Sher- 
man took a leading part in the discussion, and 
there is no doubt that the views which he enter- 
tained and expressed had a large influence in 
vroducing the resalt which was finally reached, 
(he report of the debate is found in the first 
yolume of the Annals of Congress; and I 
quote from the remarks made by Mr. Sherman, 
preserved on pages 510 and 611 of that volume: 
“Mr. SHerMAN. I consider this a very important 
subject in every point of view, and therefore worthy 
of jull discussion. In my mind it involves three 
questions. First. W hether the President has, by the 
fonstitution, the right Co remove an officer appointed 
by and with the advice and consent of the Senate. 


No gentleman contends but that the advice and con- | 


cent of the Senate are necessary to make the appoint- 
ment in all eases, unless in inferior offices where the 
contrary is established by law; but then they allege 


that, although the consent of the Senate be neces- | 


sary to the appointment, the President alone, by the 
nature of his oflice, has the power ofremoval. Now, 
it appears to me that this opinion is ill-founded, be- 
cause this provision was intended for some useful 
purpose, and by that construction would answer 
pone al all. c A ‘ 
as necessary to appointtan officer as the nomination 
of the President; they are constituted as mutual 
checks, each having a negative upon the other. 

“TL consider it as an established principle that the 
power which appoints can also remove, unless there 
are express exceptionsmade, Now, the power which 
appoints the judges cannot displace them, because 
there is a constitutional restriction in their favor; 
otherwise the President, by and with the adviceand 
consent of the Senate, being the power which ap- 
pointed them, would be suthcient to remove them. 
This is the construction in England, where the king 
has the power of appointing judges; it- was declared 
to be during pleasure, and they might be removed 
when the monarch thought proper. It is a general 
principle in law as well as reason that there shall 
be the same authority to remove as to establish. It 
is so in legislation, where the several branches whose 
concurrence is necessary to pass a law must concur 
in repealing it. Justso I take it to be in cases of 
appointment, and the President alone may remove 
when he alone appoints, as in the case of inferior 
oflices to be established by law.” * * * * #* 

As the offiee is the inere creature of the Legisla- 
ture we may form it under such regulations as we 


I think the concurrence of the Senat@m 
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| opinions upon that point doctrines concerning || Mr. Gerry, of Massachusetts, also said : 
| the power of impeachment which would be ’ 
wholly unacceptable to this respondent. And, || 
indeed, it is perfectly apparent that without || 


the existence of the power to impeach and re- 


move the President of the United States from | 


office in the manner maintained by Mr. Madi- 
son in that debate, that the concession of 


| absolute power of removal would end in the 


destruction of the Government. 
in that debate, said: 


“The danger to liberty, the danger of maladminis- 
tration, bas not yet been found to lie so much in the 
facility of introducing improper persons into office 
as in the difficulty of displacing those who are un- 
} gh + the public trust.”—Annals of Congress, p. 
010, VOI. 1. 


Mr. Madison, 


Again, he says: 
**Perhapsthegreat danger, as has been observed, of 


| abuse in the executive power lies in the improper 


continuance of bad men in office. Butthepower we 


| contend for will not enable him to do this; forif an 
unworthy man be continued in office by an unworthy || 


President the House of Representatives can at any 


“Hence all construction of the meaning of the Con- 
stitution is dangerous or unnatural, and therefore 
ought to beavoided. This is our doctrine, that no 
power of this kind ought to be exercised by the Leis- 
lature. But we say, if we mustgive a construction 
to the Constitution, it is more natural to give the con- 
struction in favor of the power of removal vesting in 
the President, by and with the adviceand,consent cf 
the Senate; because it is in ‘he nature of things that 
the power which appoints removes also.”’ 


Again, Mr. Sherman said, speaking of the 
words which were introduced into the first 


section and finally stricken out: 


time impeach him, and the Senate can remove him, || 


whether the President chooses or not. 


( The danger, 
then, consists merely in this: 


the President can dis- 


| place from office a man whose merits require that he 


should be continuedin it. Whatwill be the motives 
which the President can feel for such abuse of his 
power and the restraints that operate to pkevent it ? 
In the first place he will be impeachable by this 
llouse before the Senate for such an act of malad- 
ministration; for I contend that the wanton removal 


|| of meritorious officers would subject him to impeach- 


please, With such powers and duration as we think | 


good policy requires. We may say he shall hold his 
office during good behavior, or that he shall be an- 
nually elected. We may say he shall be displaced 


for neglect of duty, and point out how he shall be | 


convicted of it without calling upon the President 
or Senate. 

“The third question is, if the Legislature has the 
power to authorize the President alone to remove 
this officer whether it is expedient to invest him with 
it? Ldo not believe it absolutely necessary that he 
should have such power, because the power of sus- 


pending would answerall the purposes which gentle- | 


men have in view by giving the power of removal. 


I do not think that the oflicer is only to be removed | 
by impeachment, as is argued by the gentleman from | 


South Carolina, (Mr. Smith,) because he is the mere || 


creature of the law, and we can direct him to be re- 
moved on conviction of mismanagement or inability 


without calling upon the Senate for their concur- || 


rence, But I believe, if we make no such provision, | 
he may constitutionally be removed by the Pres- | 


ident, by and with the adviceand consent of theSen- | 
ate; and I believe it would be most expedient for us | 


tosay nothing in the clause on this subject.” 


I may be pardoned if I turn aside for a mo- 
ment, and, addressing myself to the learned 
geutleman of counsel for the respondent who 
is to follow me in argument,-I request him to 
retute, to overthrow the constitutional argu- 
nent of his illustrious ancestor, Roger Sher- 
man. Doing this, he will have overcome the 


in the path of the President. 

In harmony with the views of Mr. Sherman 
Was the opinion expressed by Mr. Jackson, of 
Georgia, found on page 508 of the same volume. 

@ says: 
hee — agree to give him [that is, the President] 

> Sia 


*ppointing; but nothing more. Upon this principle 
durin 4 agree to give him the power of suspension 
. Le the recess of theSenate. ‘This, in my opinion, 
Would effectuaily provide against those inconven- 


|| pretation of a constitutional power. 
| merely at most a quasi recognition of a power | 
7 » . . . . | i 2 ‘ _ i i , > Tr "TC > y > > aN 
first, but only the first, of a series of obstacles || !" the Constitution to be exercised by the Pres 

|| ident, at some time, under some circumstances, 


|| and subject to certain limitations. 


ne power in cases of removal that he has in | 





| of the United States’’ 
| vote of 31 in the affirmative to 19 in the nega- 


ment and removal from his high trust,’’—Annals of 
Congress, p. 517, vol. 1. 

It is thus seen that Mr. Madison took great 
care to connect his opinions of the power of 
removal in the President with a distinet decla- 
ration that if this power was improperly exer- 
cised by the President he would himself be 
liable to impeachmentand removal from oflice. 
if Mr. Madison’s opinions were to be accepted 
by the President as a whole, he would be as 
defenseless as he is at the present time if ar- 
raigned upon articles of impeachment based 
upon acts of maladministration in the removal 
of public officers. The result of the debate 
upon the bill for establishing the executive De- 
partment of loreign Affairs was that the phrase 
in question which made the head of the Depart- 
ment ‘‘ removable from office by the President 
was stricken out by a 


tive, and another form of expression was intro- 
duced into the second section which is mani- 
festly in harmony with the views expressed by 
Mr. Sherman and those who entertained cor- 
responding opinions. 

‘The second section is in these words: 

*Sro. 2. And beit further enacted, That there shall 
bein the said Department an inferior officer, to be 





appointed by the said principal officer, and tobe em- | 
ployed therein as heshall deem proper, and to be | 
called the chief clerk of the Department of Foreign 


Affairs, and who, whenever the said principal officer 
shall be removed from office by the Desatdaet of the 
United States, or in other case of vacancy, shall, 
during such vacancy, have the charge and custody 
of all records, books, and papers appertaining to said 
Department.’ — United States Statutes-at-Large, vol. 1, 
p. 29. 
’ 


It will be seen thatthe phrase here employed, 


‘whenever the said principal officer shall be | 


removed from office by the President of the 
United States,’’ is not a grant of power to the 
President; nor is it, as was asserted by the 
counsel for the respondent, a legislative inter- 
But it is 


But there is | 


| no statement or declaration of the time when | 


fences which have been apprehended and not ex- || 


} eed the Government to those abuses we have to 
read from the wanton and uncontrollable authority 
of removing officers at pleasure.” 

_ It may be well to observe that Mr. Madison, 
id Maintaining the absolute power of the Pres- 
‘dent to remove civil officers, coupled with his 


such power could be exercised, the circum- 
stauces under which it might be exercised, or 
the limitations imposed upon its exercise. 

All these matters are left subject to the op- 
eration of the Constitution and to future legis- 
lation. This is in entire harmony with the 
declaration made by Mr. White, of North 
Carolina, in the debate of 1789. He says: 

“Let us then leave the Constitution to a free oper- 


ation, and let the President, with or without the 
consent of the Senate, carry it into exceution, Then, 


if any one supposes himself injured by theirdeterm- | 


ination, let him have recourse to the law, and its 
decision will establish the true construction of tho 
Constitut:on.” 


i] 
| 


“TI wish, Mr. Chairman, that the words may be left 
out of the bill, without giving up the question either 
way as to the propriety of the measure.” 

The debate upon the bill relating to the De- 
partment for Foreign Affairs occurred in the 
month of June, 1789; in the following month 
of August Congress was engaged in consider- 
ing the bill establishing the Treasury Depart- 
ment. ‘This bill originated in the House, and 
contained the phrase now found in it, being 
the same as that contained in the bill establish- 
ing the State Department. 

‘The Senate was so far satisfied of the impol- 
icy of making any declaration whatever upon 
the subject of removal that the clause was 
struck out by an amendment. The House re- 
fused to concur, however, and the Senate, by 
the casting vote of the Vice President, receded 
from the amendment. 

All this shows that the doctrine of the right 
of removal by the President survived the de- 
bate only as a limited and doubttul right at 
most. 

The results reached by the Congress of 1789 
are conclusive upon the following points: that 
that body was of opinion that the power of 
removal was not in the President absolutely, 
to be exercised at all times and under all cir- 
cumstances; and secondly, that during the ses- 
sions of the Senate the power of removal was 
vested in the President and Senate, to be 
exercised by their concurrent action; while 
the debate and the votes indicate that the power 
of the President to remove from oflice during 
the vacation of the Senate was, at best, a 
doubtful power under the Constitution. 

It becomes us next to consider the practice 
of the Government, under the Constitution, 
and in the presence of the action of the First 
Congress, by virtue of which the President now 


' claims an absolute, unqualified, irresponsible 
| power over all public oflicers, and this without 


the advice and consent of the Senate or the 
concurrence of any other branch of the Gov- 
ernment. Inthe early years of the Govern- 
ment the removal of a public officer by the 
President was a rare occurrence, and it was 
usually resorted to during the session of the 
Senate, for misconduct in oflice only, and ac- 
complished by the appointment of a successor 
through the advice and consent of the Senate. 
Gradually a practice was introduced, largely 


| through the example of Mr. Jefferson, of re- 


moving Officers during the recess of the Sen- 


| ate and filling their places under commissions 


to expire at the end of the next session. But 
it cannot be said that this practice became com- 
mon until the election of General Jackson, in 
1828. During his administration the practice 
of removing otlicers during the recesses of the 
Senate was largely increased, and in the year 
1832, on the 18th of September, General Jack- 
son removed Mr. Duane from the office of Sec- 
retary of tae Treasury. ‘This occurred, how- 
ever, during a recess of the Senate. ‘This act 
on his part gave rise to a heated debate in 
Congress and an ardent controversy through- 
out the country, many of the most eminent 
men contending that there was no power in 
the President to remove a civil oflicer, even 
during the recess of the Senate. The triumph 
of General Jackson in that controversy gave a 
full interpretation to the words which had been 


| employed in the statute of 1789. 


But, at the same time, the limitations of that 
power in the President were clearly settled, 
both upon the law and upon the Constitution, 
that whatever might be his power of removal 
during a recess of the Seuate, he had no right 
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to make a removal during a session of the Sen- | 


SUPPLEMENT TO 


mitted in reference to the act of 1789, may be 


ate, except upon the advice and consent of that || considered in connection with the argument I 


body to the appointment of a successor. This 


was the opinion of Mr. Johnson himself, as | 


stated by him in @ speech made in the Senate 
on the 10th of January, 1861: 


‘**T meant that the true way to fight the battle was | 


for us to remain here and occupy the places assigned 
to us by the Constitution of thecountry. Why did I 
make that statement? It was because onthe 4th day 
ot March next we shall have six majority in this 
body: and if, as some apprehended, the incoming 
Administration shall show any disposition to make 
encroachments upon the institution of slavery, en- 
croachments upon the rights of the States or any 
other violation of the Constitution, we, by remaining 
in the Union and standing at our places, will have 
the power to resist all these encroachments. How? 
We have the power even to reject the appointment 
of the Cabinet oflicers of the incoming President. 
Then should we not be fighting the battle in the 
Union by resisting even the organization of the Ad- 
ministration in a constitutional mode, and thus, at 
the very start, disablean Administration which was 
likely to encroach on our rights and to violate the 
Constitution of the country? So far as appointing 
even a minister abroad ia concerned, the incoming 
Administration will have nu »ower without our con- 
sent if we remain here, Lt comes into ollice hand- 
cuffed, powerless to do harm, We, standing here, 
hold the balance of powerin our hands; weecan resist 
it at the very threshold effectually, and do it inside 
of the Union and in our house. TPheiucoming Ad- 
ministration has not even the power to appoint a 
postmaster whose salary exceeds $1,000 a year with- 
out consultation with, and the acquiescence of, the 
Senate of the United States, The President has not 
even the power to draw his salary, his $25,000 per 
annum, unless we appropriate it.’”’—Congressional 
Globe, vol.—, page—. 


It may be well observed that, for the pur- 
poses of this trial, and upon the question 
whether the President is or is not guilty under 
the first three articles exhibited against him by 
the House of Representatives, it is of no con- 
sequence whether the President of the United 
States has power to remove a civil officer dur- 
ing a recess of the Senate. The fact charged 
and proved against the President, and on which, 
as one fact proved against him, we demand his 
conviction, is, that he attempted to remove 
Mr. Stanton trom the office of Secretary of 
War during a session of the Senate. It can- 
not be claimed with any propriety that the act 


of 1789 can be construed as a grant of power | 


to the President to an extent beyond the prac- 
tice of the Government for three quarters of 
a century under the Constitution and under 
the provisions of the law of 1789. None of 
the predecessors of Mr. Johnson, from General 
Washington to Mr. Lincoln, although the act 
of 1789 was in existence during all that period, 


had ever ventured to claim that either under | 


that act or by virtue of the Constitution the 
President of the United States had power to 
remove a civil oflicer during a session of the 
Senate without its consent and advice. 
utmost that can be said is, that for the last 
forty years it had been the practice of the Ex- 
ecutive to remove civil officers at pleasure dur- 
ing the recess of the Senate. While it may be 


urged that this practice, in the absence of any | 


|| have already offered upon the true meaning 


of the provisions of the Constitution relating 
to the appointinent of civil officers. 

{ pass now to the consideration of the act 
of the 13th of February, 1795, on which the 


| President relies as a justification for his ap- 


pointment of Lorenzo Lhomas as Secretary of 
War ad interim. by this act it is provided: 
“In case of vacancy in the office of Secretary of 


State, the Secretary of the Treasury, or of the Sec- | 
} retary of the Department of War, or of any other | 
officer of either of the said Departments whose ap- | 


pointment is not in the head thereof, whereby they 


cannot perform the duties of their said respective | 


oflices, itshall be lawful forthe President ofthe United 
States, in case he shall think it necessary, to author- 
ize any person or persons, at his discretion, to per- 
form the duties of the said respective offices until a 
successor be appointed or such vacancy be filled: 
Provided, That’ no one vacaney shall be supplied 
in manner aforesaid, for a longer term than six 
mouths,’’—1 Statutes-at- Large, p. 415. 


‘The ingenuity of the President and his coun- 


| sel has led them to maintain that the phrase 


*‘in case of vacancy,’’ used in this statute, 


relutes to any and every vacancy, however pro- | 
But the reading of the entire section, || 
whether¢ casually or carefully, shows that the | 


duced. 


purpose of the law was to provide a substitute 
temporarily in case ot vacancy whereby the 


person in ollice could not perform the duties || 


of his office, aud necessarily applied ouly to 


| those contingencies of ollicial lite which put it 


| ness, absence, or inability of any sort. 
yet the President and his counsel contend that || 
aremoval by the President is a case of vacancy | 


out of the power of the person in ollice to dis- 


charge the duties of the place; such as sick- 


And 


contemplated by the law, notwithstanding the 
limitation of the President in his power of 
appointing an otlicer temporarily as to those 
cases which render it impossible tor the duly 
commissioned otlicer to perform the duties of 
his otlice. When it is considered, as Ll have 


| shown, that the President had no power—and 


this without considering the tenure-ot-oflice act 


_ of March 2, 1867—to create a vacancy during 


The | 


direct legislation upon the subject, had become | 


the common law of the country, protecting the 


Executive in a policy corresponding to that | 


practice, it is also true, for stronger reasons, 
that Mr. Johnson was bound by his oath of 
oflice to adhere to the practice of his prede- 
cessors in other particulars, none of whom had 
ever ventured to remove a civil officer from 
his office during the session of the Senate and 


appoint a successor, either permanent or ad || 


interim, and authorize that suecessor to enter 
upon the discharge of the duties of such oflice. 
The case of Timothy Pickering has been ex- 
plained and it constitutes no exception. 


appointments introduced by the respondent do 
not sustain the claim of the answer in regard 
to the power of removal. 


Hence it is that the act of 1789 is nosecurity | 


to this respondent, and hence it is that we hold 


As |} 
tar as is known to me the lists of removals and || that 
'| the duties of the office.’’ 


| a session of the Senate, the act of 1795, even | 
upon his construction, furnishes no defense | 
| whatever. 


But we submit that if he had pos- 
sessed the power which he claims by virtue of 
the act of 1789, that the vacancy reterred to in 
the act of 1795-is not such a vacancy as is 
caused by the removal of a public officer, but 
that that act is limited to those vacancies which 
arise unavoidably in the public service and 
without the agency of the President. But there 


is in the section of the act of 1795, on which | 


the President relies, a proviso which nullifies 


absolutely the defense which he has set up. || 


This proviso is that no one vacancy shall be 
supplied in manner aforesaid (that is, by a 
temporary appointment) for a longer term than 
six months. 

Mr. Johnson maintains. that he suspended 
Mr. Stanton from the office of Secretary of War 
on the 12th of August last, not by virtue of the 
tenure-of-office act of March 2, 1867, but under 
a power incident to the general and unlimited 


| power of removal, which, as he claims, is vested 
'in the President of the United States, and that, 
from the 12th of August last, Mr. Stanton has 


him guilty of a violation of the Constitution and || 


of his oath of office under the first and third 
articles of impeachment exhibited against him 
by the House uf Representatives, and this with- 


out availing ourselves of the provisions of the || 


tenure-of-oilice act of March 2, 1867. 
I respectfully ask that the views now sub- 


} 


! 


not been entitled to the oflice of Secretary for 
the Department of War. If he suspended Mr. 
Stanton as an incident of his general power of 
removal, then his suspension, upon the Presi- 
dent’s theory, created a vacancy such as is 


claimed by the President under the statute of | 


1795. ‘The suspension of Mr. Stanton put him 
in sucha condition that he ‘‘ could not perform 
The President claims 
also to have appointed General, Grant Secretary 


of War ad interim on the 12th of August last, 


by virtue of the statute of 1795. . The proviso 
of that statute declares that no one vacancy 
shall be supplied in manner aforesaid (that is, 
by temporary appointment) for a longer term 
than six months. If the act of 1795 were in 
force, and if the President's theory of his rights 


under the Constitution and under that act were || 


a valid theory, the six months during which 
the vacancy might have been supplied tempo- 








a ce, 


——__ ~ 


rarily expired by limitation on the 12th day os 
February, 1868, and yet on the 2ist day a 
February, 1868, the President appointed [.o. 
renzo ‘Thomas Secretary of War ad interim :, 
the same vacancy, and this in violation of / 
statute which he pleads in his own defense i 
is too clear for argument that if Mr. Staw.. 
was lawfully suspended, as the President yoy 
claims, but not suspended under the tenure-of. 
office act, then the so-called restoration of }j 
|| Stanton on the 13th January was wholly illega 

But if the statute of 1795 is applicable “4 
_ vacancy created by suspension or removal, thea 
the President has violated it by the Appoint: 
ment of General Thomas Secretary of \W gy ad 
| interim. And if the statute of 1795 is not ap. 
| plicable to a vacancy occasioned by a remoya| 
| then the appointment of General Thomas Sor 
retary of War ad interim is without author: 
or the color of authority of law. 

The fact is, however, that the statute of 1795 
is repealed by the operation of the statute of 
the 20th of February, 1863. (Statutes-at-Large 
vol. 12, p. 656.) sey 

If Senators will consider the provisions of 
the statute of 1863 in connection with the power 
of removal under the Constitution during a ges. 
|| sion of the Senate, by and with the advice and 
imeonsent of the Senate, and the then recognized 
power of removal by the President during g 
recess of the Senate to be filled by temporary 
appointments, as was the practice previous to 
March 2, 1867, they will find that provision 
was made by the act of 1863 for every vacancy 
| which could possibly arise in the public service, 

The act of February 20, 1863, provides— 

“That in case of the death, resignation, absence 
from the seat of Government, or sickness of the head 
of an executive Department of the Government, or 
of any oflicer of either of thesaid Departments whose 
appointment is not in the head thereof, whereby they 
cannot perform the duties of their respective offices, it 
shall be lawful forthe President ofthe United States, 
in case he shall think it necessary, to authorize the 
head of any other executive Department or other 
oflicer in either of said Departments whose appoint- 
ment is vested in the President, at his discretion, to 
perform the duties of the said respective offices until! 
a successor be appointed, or until such absence or in- 
ability shall cease: Provided, That no one vacancy 
shall be supplied in manner aforesaid for a longer 
term than six months,” 

Proviston was thus made by the act of 1863 
for filling all vacancies which could occur under 
any circumstances. It is a necessary rule of 
construction that all previous statutes making 
other and different provisions for the filling ot 
vacancies are repealed by the operation of more 

recent statutes; and for the plain reason that 
it is inconsistent with any theory of govern: 
ment that there should be two legal modes in 
existence at the same time for doing the same 
| thing. 

If the view I have presented be a sound one 
it is apparent that the President’s conduct 
fiuds no support either in the Constitution, in 
the act of 1789, or in the legislation of 17, 
on which he chietly relies as a justification for 
the appointment of Thomas as Secretary of 
War ad interim. It follows, also, that if the 
tenure-of-office act had not been passed the 
| President would have been guilty of a high 
| misdemeanor, in that he issued an order for 
the removal of Mr. Stanton from office during 
the session of the Senate, in violation of the 
| Constitution and of his own oath of office; 
|| that he was guilty of a high misdemeanor !0 
| the appointment of Lorenzo Thomas as 5ec 
|| retary of War ad interim, and this whether 
the act of the 18th of February, 1795, 1s 
force, or whether the same has been repealed 
by the statute of 1863. His guilt is thus fully 
proved and established as charged in the first, 
second, and third articles of impeachment 
exhibited against him by the House of Repre- 
sentatives, and this without considering the 
requirements or constitutionality of the act 
regulating the tenure of certain civil offices. 

1 pass now to the consideration of the tenure 
of-office act. I preface what I have to say by 
ealling to your attention that portion of 7 
argument already addressed to you, In whic 
| I have set forth and maintained, as | was able, 
\| the opinion that the President had no right © 
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right 


any inquiry whether an act of Congress 


make yw’ 
js or is not constitutional; that, having no right | 


to make such inquiry, he could 
he had so inquired and reached the conclu- 
eion that the act inquired about was invalid. 
You willalso bear in mind the views presented, 
that this tribunal can take no notice of any 
argument or suggestion that a law deemed 
uuco 


the President. 


fonse that such law, in his opinion, or in the 
opinion of others, was not in conformity with 
the Constitution. 

In this connection I desire to call your at- 
tention to suggestions made by the President, 
and by the President’s counsel—by the Presi- 


dent in his message of December, 1867, and | 


by the President’s counsel in his opening argu- 
meut—that if Congress were by legislation to 


abolish a department of the Government, or | 


to declare that the President should not be 
(ommander-in-Chief of the Army orthe Navy, 
that it would be the duty of the President to 
disregard such legislation. These are extreme 
cases and not within the range of possibility. 
Members of Congress are individually bound 


by an oath to support the Constitution of the || 


United States, and itis not to be presumed, 
even for the purpose of argument, that they 
would wantonly disregard the obligations of 
their oath, and enact in the form of law rules 
or proceedings in plain violation of the Con- 
stitution. Such is not the course of legisla- 
tion, and such is not the character of the act 
we are now to consider. The bill regulating 


the tenure of certain civil offices was passed || 


by a constitutional majority in each of the two 
Houses, and it is to be presumed that each 


Senator and Representative who gave it his || 


support did so in the belief that its provisions 


were in harmony with the provisions of the || 
We are now dealing with prac- | 


Constitution. 


tical affairs, and conducting the Government 
within the Constitution; and in reference to 


measures passed by Congress under such cir- | 


cumstances, it is wholly indefensible for the 


President to suggest the course that, in his | 


opinion, he would be justified in pursuing if 
Congress were openly and wantonly to disre- 
gard the Constitution and inaugurate revolu- 
tion in the Government. 

Itis asserted by the counsel forthe President 
that he took advice as to the constitutionality 
of the tenure-of-office act, and being of opin- 
ion that it was unconstitutional, or so much 
of it at least as attempted to deprive him of 
the power of removing the members of the 
Cabinet, he felt it to be his duty to disregard 
its provisions; and the question is now put 
with feeling and emphasis whether the Pres- 
ident is to be impeached, convicted, and 
removed from office for a mere difference of 
opinion. ‘True, the President is not to be 
removed fora mere difference of opinion. If 
he had contented himself with the opinion that 
the law was unconstitutional, or even with the 
expression of such an opinion privately or offi- 
cially to Congress, no exception could have 
heen taken to his conduct. But he has at- 
tempted to act in accordance with that opinion, 
and in that action he has disregarded the re- 
(uirements of the statate. 
that he is to be arraigned, and is to be con- 
vieted. But it is not-necessary for us to rest 
upon the doctrine that it was the duty of the 

resident to accept the law as constitutional 


and govern himself accordingly in all his official | 


doings. We are prepared to show that the law 


sin trath in harmony with the Constitution, | 


and that its provisions apply to Mr. Stanton as 
Secretary for the Department of War. 
he tenure-of-office act makes no change in 
‘he powers of the President and the Senate, 
uring the session of the Senate, to remove a 
“wil officer upon a nomination by the Presi- 
“cut, aud confirmation by the Senate, of a 
Successor, This was an admitted constitutional 
bower from the very organization of the Gov- 
‘rament, while the right now claimed by the 


not plead that | 


nstitutional may be willfully violated by | 
The gist of his crime is that | 
he intentionally disregarded a law, and, in the | 
nature of the case, it can be no excuse or de- | 


It is for this action | 


|| President to remove a civil officer during a 
session of the Senate, without the advice and 
consent of the Senate, was never asserted by 
any of his predecessors, and certainly never 
recognized by any law or by any practice. This 
rule applied to heads of Departments as well 
as to other civil ollicers. Indeed, it may be 
| said, once for all, that the tenure by which 
members of the Cabinet have held their places 
corresponds in every purticular to the tenure 
by which other civil otticers have held theirs. 
It is undoubtedly true that, in practice, mem- 
bers of the Cabinet have been accustomed to 
| tender their resignations upon a suggestion 
|| from the President that such a course would 
||,be acceptable to him. But this practice has 
| never changed their legal relations to the Pres- 
ident or to the country. ‘There was never a 
| moment of time, since the adoption of the Con- 
|| stitution, when the law or the opinion of the 
|| Senate recognized the right of the President 
to remove a Cabinet officer during a session 
|| of the Senate, without the consent of the Sen- 
| ate given through the confirmation of a suc- 
| cessor. Hence, in this particular, the tenure- 
| of-office act merely enacted atid gave form to 
a practice existing from the foundation of the 
|| Government—a practice in entire harmony 
with the provisions of the Constitution upon 
|| that subject. ‘The chief change produced by 
|| the tenure-of-office act had reference to re- 
| movals during the recess of the Senate. Pre- 
|| vious to the 2d of March, 1867, as has been 
|| already shown, it was the practice of the Pres- 

ident during the recesses of the Senate to re- 

| move civil officers and to grant commissions 
| to other persons under the third clause of the 
second section of the second article of the 
Constitution. This power, as has been seen, 
was a doubtful one in the beginning. The 
practice grew up under the act of 1789, but 
| the right of Congress by legislation to regulate 
the exercise of that power was not questioned 
in the great debate of that year, nor can it 
|| reasonably be drawn into controversy now. 

| The act of March 2, 1867, declares that the 

|| President shall not exercise the power of re- 

|| moval, absolutely, during the recess of the 
|| Senate, but that if any otlicer shall be shown, 
| by evidence satisfactory to the President, to be 
guilty of misconduct in office, or of crime, or 
tor any reason shall become incapable or legally 
disqualified to perform his duties, the President 
may suspend him from oflice and designate 
|| some suitable person to perform temporarily 

i! the duties of such office until the next meeting 

|| of the Senate and the action of the Senate 

|| thereon. 

|| By this legislation the removal is qualified 

| and is made subject to the final action of the 

| Senate instead of being absolute, as was the 
| fact under the practice theretofore prevailing. 

It is to be observed, however, that this feature 

| of the act regulating the tenure of certain civil 





| proceedings, and therefore it is entirely unim- 
|| portant to the President whether that provision 
|| of the act is constitutional or not. Ican, how- 
| ever, entertain no doubt of its constitutionality. 
‘The record of the case shows that Mr. Stanton 
| was suspended from office during the recess, 
| but was removed from office, as fur as an order 
|| of the President could effect his removal, dur- 
ing a session of the Senate. It is also wholly 
|| immaterial to the present inquiry whether the 





|| August, 1867, was made under the tenure-of- 
office act, or in disregard of it, as the President 
now asserts. It being thus clear that so much 
} of the act as relates to appointments and re- 


\| Senate is in harmony with the practice of the 

Government from the first, and in harmony 
| with the provisions of the Constitution on which 
that practice was based, and it being admitted 
| that the order of the President for the removal 
|| of Mr. Stantan was issued during a session ef 
the Senate, it is unnecessary to inquire whether 
the other parts of the act are constitutional or 


| 
not, and also unneéessary to inquire what the 





provisions of the act are in reterence to the | 


| offices is not drawn into controversy by these | 
| 


|| suspension of Mr. Stanton on*the 12th of | 


movals from office during the session of the | 
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| heads of the several xecutive Departments. I 
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| presume authorities are not needed to show 


that a law may be unconstitutional and void in 


| some of its parts, and the remaining portions 
continue in full foree. 


The body of the first section of the act regu- 
lating the tenure of ceriain civil offices is in 


| these words: 


* Every person holding any civil office to which he 
has been appointed by and with the advice and con- 
sentof the Senate, and every person who shall here- 
after be appointed to any such office, and shall be- 
come duly qualified to act therein, is, and shall be 
entitled, to bold such office until a successor shall 
have been in like manner appointed and duly quali- 
fied, except as herein otherwise provided.” 

Omitting for the moment to notice the excep- 
tion, there can be no doubt that this provision 
would have applied to the Seeretary of War, 


| and to every other civil officer under the Gov- 


ernment; nor can there be any doubt that the 
removal of Mr. Stanton during a session of the 
Senate is a misdemeanor by the law, and pun- 
ishable as such under the sixth section of the 


| act, unless the body of the section quoted is so 
| controlled by the proviso as to take the Secre- 


tary of War out of its grasp. The proviso is 
in these words: 

“That the Secretaries of State, of the Treasury, of 
War, of the Navy, and of the Interior, the Postmaster 


| General, and the Attorney General shall hold their 


offices respectively for and during the term of the 
President by whom they may have been appointed 


| and one month thereafter, subject to removal by and 


| tary of War, was, on the 


with the advice and consent of the Senate.” 


We maintain that Mr. Stanton, as Secre- 
2d day of March, 
1867, within and included under the language 
of the proviso, and was to hold his office for 
and during the term of the President by whom 
he had been appointed, and one month there- 
after, subject to removal, however, by and with 
the advice and consent of the Senate. We 
maintain that Mr. Stanton was then holding 
the office of Secretary of War for and in the 
term of President Lincoln, by whom he had 
been appointed; that that term commenced 
on the 4th of March, 1865, and will end on the 
4th of March, 1869. The Constitution defines 
the meaning of the word ‘‘term.’’ When 
speaking of the President, it says: 

“Tle shall hold his office during the term of four 
years, and, together with the Vice President, chosen 
for the same term, be elected ag follows.” e 

Now, then, although the President first 
elected may die during his term, the office and 
the term of the office still remain. Having 
been established by the Constitution, it is not 


| in any degree dependent upon the circumstance 


| survive to the end or not. 
| dential term. 


| and elected for the same term. 


whether the person elected to the term shall 
It still is a presi- 
It still is in law the term of the 
President who was elected to the office. The 
Vice President was chosen at the same time 
sut it is the 
term of a different office from that of Presi- 
dent—the term of the office of Vice President. 
Mr. Johnson was elected to the office of Vice 
President for the term of four years. Mr. Lin- 
coln was elected to the office of President for 
the term of four years. Mr. Lincoln died in 
the second month of his term, and Mr. John- 
son succeeded to the ollice. 

It was not a new oflice; it was not a new 
term. He succeeded to Mr. Lincoln’s office, 
and for the remainder of Mr. Lincoln’s term of 
office. He is serving out Mr. Lincoln’s term 
as President. ‘The law says that the Secre- 
taries shall hold their offices respectively for 
and during the term of the President by whom 
they may have been appointed. Mr. Lincoln’s 
term commenced on the 4th of March, 1865, 
Mr. Stanton was appointed by Mr. Lincoln; 
he was in office in Mr. Lincoln’s term, when 
the act regulating the tenure of certain civil 
offices was passed; and by the proviso of that 
act he was entitled to hold that office until one 


/ month after the 4th of March, 1869, unless he 
| should be sooner removed therefrom, by and 


with the advice and consent of the Senate. 
The act of March 1, 1792, concerning the 


| succession, in ease the office of President and 


Vice President both become vacant, recognizes 
the presidential term of four years as the con- 
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stitutional term. Anyone can understand that 
in case of vacancy in the office of President 
and Vice President, and in case of a new elec- 
tion by the people, that it would be desirable 
to muke the election for the remainder of the 
term. But the act of 1792 recognizes the im- 
possibility of this course in the section which 
provides that the term of four years for whicha 
President and Vice President shall be elected 
(that is, in case of a new election, as stated, ) 
shall in all cases commence on the 4th day of 
March next succeeding the day on which the 
votes of the electors shall have been given. 

It is thus seen that by an election to fill a 
vacancy the Government would be so far 
changed in its practical working that the sub- 
Requent elections of President, except by an 
amendment to the Constitution, could never 
again occur in the years divisible by four, as at 


2 te a 
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present, and might not answer to the election | 


of members to the House of Representatives, 
for the presidential elections might occur in 
the years not divisible by two. The Congress 
of 1792 acted upon the constitutional doctrine 
that the presidential term is four years and 
cannot be changed by law. 

On the 2lst of February, 1868, while the 
Senate of the United States was in session, Mr. 
Johuson, in violation of the law—which, as we 
have already seen, is in strict harmony in this 
particular with the Constitution and with the 


practice ofevery Administration under the Con- | 


stitution frem the beginning of the Govern- 
ment—issued an order ior the removal of Mr. 


Stanton from his oflice as Secretary for the | 


Department of War. If, however, it be claimed 
that the proviso does not apply to the Secretary 
of War, then he does not come within the only 
exception made in the statute to the general 
provision in the body of the first section already 


_ SUPPLEMENT TO 


ee 


committee agreed to strike out the words in 
brackets agreeably to a vote of the House, but 
as a recognition of the opinion of the Senate 
the proviso was inserted which modified in 


substance the effect of the words stricken out, | 


under the lead of the House, only in this, that 
the Cabinet ollicers referred to in the body of 
the section as it passed the House were to hold 
their offices as they would have held them if 


i] 


the House amendment had been agreed to | 
| he commences by asserting what is not true Wod 
» Weds 


without condition, with this exception: that 
they were to retire from their oflices in one 
month after the end of the term of the Presi- 
dent by whom they might have been appointed 
to office. The object and effect of this quali- 





ator from Wisconsin, which the honorab| 
Senator from Ohio was refuting, seems to on 
been, in substance, that the first section of th 
biil and the proviso to the first section of \). 
bill had been framed with special reference = 
Mr. Johnson, as President, and to the existin, 
condition of affairs. In response to this 4), 
honorable Senator from Ohio said: eer 


e 


) 


r 
5 


“T say that the Senate have not legislated yiy 


view to any persons or any President, and therefor. 


not legislate in orderto keepin the Secretary of W., 


| the Secretary of the Navy, or the Secretary of Stato? 


fication of the provision for which the House J) 
contended was to avoid fastening, by opera- | 


tion of Jaw, upon an incoming President the 
Cabinet of his predecessor, with no means of 
relieving himself from them unless the Senate 
of the United States was disposed to concur in 
their removal. 

In short, they were to retire by operation of 
law at the end of one month after the expira- 


tion of the term of the President by whom they | 
had been appointed ; and in this particular their | 
tenure of otlice was distinguished by the pro- || 
viso from the tenure by which other civil offi- || 


cers mentioned in the body of the section were 
to hold their offices, and their tenure of office 
is distingnished in no other particular. 

The counsel who opened the cause for the 
President was pleased to read from the Globe 
the remarks made by Mr. Scuenck in the 
House of Representatives, when the report of 
the conference committee was under discussion. 

Sut he read only a portion of the remarks of 


that gentleman, and connected with them obser- 


vations of his own, by which he may have led 


| the Senate into the error that Mr. ScHenck 


quoted ; and Mr. Stanton, having been ap- | 


pointed to office originally by and with the 
advice and consent of the Senate, could only 


be removed by the nomination and appoint- | 


ment of a successor by and with the advice 
and consent of the Senate. Hence, upon either 
theory, itis plain thatthe President violated the 
tenure-of-oflice act in the order which he issued 
on the 21st of February, A. D. 1868, for the 
removal of Mr. Stanton from the oflice of Sec- 
régary for the Department of War, the Senate 
of the United States being then in session. 

in support of the view | have presented I 
refer to the official record of the amendments 


made to the first section of the tenure-of-ollice | 
act. On the 18th of January, 1867, the biil || 


passed the Senate, and the first section thereof 
was in these words: 


That every person [excepting the Secretaries of 
State, of the Treasury, of War, of the Navy, and of 
the Interior, the Postmaster General, and the At- 
torney General]! holding any civil office to which he 
has been appointed by and with the advice and con- 
sent of the Senate, and every person who shall here- 
atter be appointed to any such office, and shall be- 
come duly qualified to act therein, is, and shall be, 
entitled to hold such office until a successor shall 
have been in like manner appointed and duly quali- 
fied, except as herein other wise provided.” 


On the 2d of February the House passed 
the bill with an amendment striking out the 
words included in brackets. This action shows 
that it was the purpose of the House to include 
heads of Departments in the body of the bill, 
and subject them to its provisions as civil 
oflicers, who were to hold their places by and 
with the advice and consent of the Senate, and 


subject, during the session of the Senate, to | 


removal by and with the advice and consent 
of the Senate only; but subject to suspension 
under the second section during a recess of 
the Senate as other civil officers, by virtue of 


the words at the close of the section, ** except || 


us herein otherwise provided.’’ At the time 
the bill was pending between the two Houses 
there was no proviso to the first section, and 
the phrase ‘‘except as otherwise herein pro- 
vided’’ related necessarily to the second and 
to the subsequent sections of the bill. On the 
Gth of February the Senate refused to agree 


to the House amendment, and by the action || 


of the two Houses the bill was referred to a 
committee of conference. 


entertained the opinion as to the effect of the 
proviso which is now urged by the respondent ; 
but, so far from this being the case, the state- 
ment made by Mr. Scnencx to the House is 
exactly in accordance with the doctrine now 
maintained by the Managers on the part of the 
House of Representatives. After Mr. ScHENCK 


_had made the remarks quoted by the counsel 
| for the respondent, Mr. Le Blond, of Ohio, rose 
/ and said: 


**T would like to inquire of the gentleman who has 
charge of this report whether it becomes necessary 
that the Senate shall coneur in all appointments of 
executive officers, and that none of them can be re- 
moved after appointment without the concurrence 
of the Senate?” 

Mr. ScueNcK says, in reply: 

“That is the ease; but their terms of office is lim- 


| ited, (as they are not now limited by law,) so that 


they expire with the term of service of the President 
who appoints them, and one month after, in case of 


death or other accident, until others can be substi- 


tuted for them by the incoming President.” 


Mr. Le Blond, continuing, said: 
I understand, then, this to be the effect of the 


|| report of the committee of conference: in the event 


of the President finding himself with a Cabinet offi- 
cer who does not agree with him, and whom he 
desires to remove, he cannot do so, and have a Cabi- 
net in keeping with his own views, unless the Senate 
shall concur.” 

To this Mr. Scnenck replies: 

“The gentleman certainly does not need that in- 
formation from me, as this subject has been fully 


| debated in this House.” 


Mr. Le Blond said, finally: 

“Then ‘I hope the House will not agree to the 
report of the committee of conterence.” 

This debate in the House shows that there 
was there and then no difference of opinion 
between Mr. Scuenck, who represented the 
friends of the bill, and Mr. Le Blond, who 


represented the opponents of the bill, that its 


i} 


The conference |! ent. 


| effect was to confirm the Secretaries who were 


then in office in their places until one month 
after the expiration of Mr. Lincoln’s term of 
office, to wit, the 4th day of March, 1869, un- 
less, upon the nomination of successors, they 
should be removed by and with the advice and 
consent of the Senate. 
used by the honorable Senator frem Ohio, who 
reported the result of the conference to the 
Senate, justify the inference which has been 
drawn from it by the counsel for the respond- 
The charge made by the honorable Sen- 


Nor does the language | 


| 
| 
I 


eee 








It will be observed that this language ¢ 
not indicate the opinion of the honorable Sop. 
atoras to the effect of the bill; but it is oy > 
a declaration that the object of the legislation 
was not that which had been intimated or J. 
leged by the honorable Senator from Wiscon: 
sin. This view of the remarks of the honor. 
uble Senator from Ohio is confirmed by wha: 
he afterward said in reply to the suggestion 
that members of the Cabinet would hold thei 
places against the wishes of the Presiden 
when he declares that undersuch circumstances 
he, as a Senator, would consent to their re. 
moval at any time, showing most clearly that 
he did not entertain the idea that under tho 
tenure-of-office act it would be in the power of 
the President to remove a Cabinet officer with. 
out the advice and consent of theSenate. And 
we all agree that in ordinary times, and under 
ordinary circumstances, it would not only be 
just and proper for a Cabinet officer to tender 
his resignation at once, upon the suggestion 
of the President that it would be acceptable, 
but we also agree that it would be the height 
of personal aud official indecorum if he were 
to hesitate for a moment as to his duty in that 
particular. But the justification of Mr. Stan- 
ton, and his claim to the gratitude and enco- 
miums of his countrymen, is, that when the 
nation was imperiled by the usurpations of a 
criminally-minded Chief Magistrate, he as. 
serted his constitutional and legal rights to the 
office of Secretary for the Department of War, 
and thus by his devotion to principle, and at 
great personal sacrifices, he has done more 
than any other man since the close of the re- 
bellion to protect the interests and maintain 
the rights of the people of the country. 

But the strength of the view we entertain 
of the meaning and scope of the tenure-of: 


Oes 


office act is nowhere more satisfactorily dem: - 


onstrated than in the inconsistencies of the 
argument which has been presented by. the 
learned counsel for the respondent in support 
of the President's positions. He says, speak- 
ing of the first section of the act regulating the 
tenure of certain civil offices : 

‘TLere is a section, then, the body of which applies 
to all civil officers, as well to those then, in office ss 
to those who should thereafter be appointed, The 
body of this section containsa declaration that every 
such officer ‘is,’ that is, if he is now in oflice, and 
‘shall be,’ that is, if he shall hereafter be appointed 
to office, entitled to hold untila successor is appointed 
and qualified in his place. That is the body of the 
section.” 

This language of the eminent counsel is not 
only an admission, but it is a declaration that 


the Secretary for the Department of War, bi 
ing a civil officer, as is elsewhere admitted in 
the argument of the counsel for the respondent, 
is included in and covered and controlled by 
the language of the body of this section. |t 
is a further admission that in the absence of te 
proviso the power of the President over th 
Secretary for the Department of War woul! 
correspond exactly to his power over any other 
civil oflicer, which would be merely the power 
to nominate a successor whose confirmation! 
by the Senate, and appointment, would work 
the removal of the person in office. When te 
counsel for the respondent, proceeding i 5s 
argument, enters upon an examination of te 
proviso, he maintains that the language 0! that 
roviso does not include the Sec; etary for the 
epartment of War. If he is not included" 
the language of the proviso, then upon the a 
mission of the counsel he is included in \° 
body of the bill, so that for the purposes of 
this investigation and trial it is wholly imm™®© 
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rsial whether the proviso applies to him or | 


not. 


If the proviso does not apply to the Sec- 
retary for the Department of War, then he 
holds his office, as in the body of the section 
expressed, until removed therefrom by and 
with the advice and consent of the Senate. If 
he is covered by the language of the proviso, 
‘hen a limitation is fixed to his office, to wit: 
that it is to expire one month after the close 
of the term of the President by whom he has 
been appointed, subject, however, to previous 
removal by and with the advice and consent 
of the Senate. 

| have already considered the question of 
intent on the part of the President, and main- 
tained that in the willful violation of the law he 
discloses @ Criminal intent which cannot be 
controlled or qualified by any testimony on the 
part of the respondent. 

The counsel for the respondent, however, 


has dwelt so much at length on the question of | 


intent, and such efforts have been made during || 


the trialto introduce testimony upon this point, 
that | am justified in recurring to it for a brief 
consideration of the arguments and views bear- 
ing upon and relating to that question. Ifa 
law passed by Congress be equivocal or am- 
biguous in its terms, the Executive, being called 
upon to administer it, may apply his own best 
judgment to the difficulties before him, or he 
may seek counsel from his official advisers or 
other proper persons; and acting thereupon, 
without evil intent or purpose, he would be 
fully justified, and upon no principle of right 
could he be held. to answer as for a misde- 
meanor in office. But that is not this case. 
The question considered by Mr. Johnson did 
not relate to the meaning of the tenure-of- 
office act. He understood perfectly well the 
intention of Congress, and he admitted in his 


veto message that that intention was expressed | 
with sufficient clearness to enable him to com- | 


prehend and state it. 


In his veto message of | 


the 2d of March, 1867, after quoting the first | 
section of the bill to regulate the tenure of cer- | 


tain civil offices, he says: 


“In effect the bill provides that the President shall | 
not remove from their places any civil officers whose | 
terms of service are not limited by law without the | 
advice andconsentof the Senate of the UnitedStates. | 
The bill, in this respect, conflicts, in my judgment, | 


with the Constitution of the United States.” 


His statement of the meaning of the bill | 


relates to all civil officers, to the members of 
his Cabinet as well as to others, and is adeclara- 


tion that, under that bill, if it became a law, | 


none of those officers could be removed without 


the advice and consent of the Senate. He | 


was, therefore, in no doubt as to the intention 


of Congress as expressed in the bill submitted | 


to him for his consideration, and which after- 
ward became the law of the land. He said to 





the Senate, ‘If you pass this bill, I cannot | 


remove the members of my Cabinet.”’ 
Senate and the House in effect said, ‘* We so 
intend,’? and passed the bill by a two-thirds 
majority. 
ing as to the meaning or intention of the act. 
His offense, then, is not, that upon an examina- 
tion of the statute he misunderstood its mean- 
ing and acted upon a misinterpretation of its 
true import, but that understanding its mean- 
ing precisely as it was understood by the Con- 
gress that passed the law, precisely as it is 
understood by the House of Representatives to- 
day, precisely as it is presented in the articles of 
impeachment, and by the Managers before this 
Senate, he, upon his own opinion that the same 


intentionally disregardedit. The learned coun- 
sel say that he had a right to violate this law for 
the pur ose Of obtaining a judicial determina- 
ton. This we deny. ‘I'he constitutional duty 
of the President is to obey and execute the 
laws. He has no authority under the Constitu- 
tion, or by any law, to enter into any schemes 
or plans for the purpose of testing the validity 
of the laws of the country, either judicially or 
otherwise. Every law of Congress may be 
tested in the coucts, but it is not made the duty 
of any person to so test the laws. 


The | 


There was then no misunderstand- | 
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laws, and the effort is particularly offensive in | 


the Chief Magistrate of the country toattempt 


by any process to annul, set aside, or defeat the 


laws which by his oath he is bound to execute. | 


Nor is it any answer to say, as is suggested by 
the counsel forethe respondent, that ‘‘ there 
never could be a judicial decision that a lawis 


unconstitutional, inasmuch as it is only by dis- | 


| regarding a law that any question can be raised 


judicially under it.’’ 
misfortune. 


If this be true, it is no 


But the opposite theory, that itis | 
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Department of War during the session of the 
Senate, and without the advice and consent 
of the Senate, and this without reference to 
the tenure-of- office act; and thereupon we de- 
mand his conviction under the first of the 
articles of impeachment exhibited against him 
by the House of Representatives. 

We have charged and proved that Andrew 


| Johnson, President of the United States, dic 


the duty or the right of the President to disre- |, 
gard a law for the purpose of ascertaining judi- | 


cially whether he has a right to violate a law, 


| is abhorrent to every just principle of govern- 
| ment, and dangerous in the highest degree to 


the existence of free institutions. 


issue and deliver to one Lorenzo’ Thomas « 
letter of authority in writing authorizing and 
empowering said Thomas to act as Secretary 
of War ad interim, there being no vacancy in 
said office, and this while the Senate of the 


'| United States was in session, and without the 
; advice and consent of the Senate, in violation 


But his alleged purpose to test the law in | 


the courts is shown to be a pretext merely. 


| Upon his own theory of his rights he could 
| have instituted proceedings by information in 





the nature of a quo warranto against Mr. Stan- 
ton on the 13th of January, 1868, More than 
three months have passed, and he has done 
nothing whatever. 
action Lorenzo Thomas was under arrest, and 
proceedings were instituted which might have 
tested the legality of the tenure-of-oflice act, 
Mr. Cox, the President’s special counsel, 
moved to have the proceedings dismissed, al- 


cognizance. 
courts? 


made to General Sherman in January last. 


Vhen by Mr. Stanton’s | 


of the Constitution of the United States, of his 
oath of office, and of the provisions of an act 
entitled ‘*An act regulating the tenure of cer 
tain civil offices,’”’ and all this with the intent 
so to do; and thereupon we demand his con 
viction under the second of the articles of im 


| peachment exhibited against him by the House 


of Representatives. 

We have charged and proved that Andrew 
Johnson, President of the United States, in 
the appointment of Lorenzo Thomas to the 
office of Secretary of War ad interim, acted 
without authority of law and in violation of the 


|| Constitution and of his oath of office; and this 
though Thomas was at large upon his own re- | 


Can anybody believe that it was || 
| Mr. Johnson’s purpose to test the act in the 
But the respondent's insincerity, his || 
duplicity, is shown by the statement which he | 


Sherman says, ‘‘I asked him why lawyers | 


could not make a case, and not bring me, or | 
His answer | 


an officer, into the controversy? 
was, ‘that it was found impossible, or a case 
could not be made up;’ ‘ but,’ said he, ‘if we 
can bring the case to the courts it would not 
stand half an hour.’’’ He now says his object 
was to test the case in the courts. ‘To Sher- 
man he declares that a case could not be made 
up, but if one could be made up the law would 
not stand half an hour. When a case was 
made up which might have tested the law he 
makes haste to get it dismissed. Did ever 
audacity and duplicity more clearly appear in 
the excuses of a criminal? 

This brief argument upon the question of 
intent seems to me conclusive, but I shall 
incidentally refer to this point in the further 
progress of my remarks. 

The House of Representatives does not de- 
mand the conviction of Andrew Johnson un- 
less he is guilty in the manner charged in the 
articles of impeachment; nor does the House 
expect the Managers to seek a conviction ex- 
cept upon the law and the facts considered with 
judicial impartiality. But I am obliged to 
declare that I have no capacity to understand 
those processes of the human mind by which 
this tribunal, or any member of this tribunal, 
can doubt, can entertain a reasonable doubt, 
that Andrew Johnson is guilty of high misde- 
meanors in office, as charged in each of the 
first three articles exhibited against him by the 
House of Representatives. 

We have charged and proved that Andrew 
Johnson, President of the § 
an order in writing for the removal of Edwin 


M. Stanton from the office of Secretary for the | 


|| Department of War while the Senate of the 
| United States was in session, and without the 


|| advice and consent of the Senate, in violation 
Was unconstitutional, deliberately, willfully, and 


| 
| 
i 
| 
| 


1 


of the Constitution of the United States and 
of his oath of office, and of the provisions of 


nited States, issued | 





an act passed March 2, 1867, entitled ‘* An act | 


regulating the tenure of certain civil offices,”’ 
and that he did this-with intent so to do; and 
thereupon we demand his conviction under 


the first of the articles of impeachment exhib- | 
ited against him by the House of Represent- | 


atives. 


We have charged and proved that Andrew | 


Johnson, President of the United States, vie- 
lated the Constitution and his oath of office 


, It is not || in issuing an order for the removal of Edwin || ent é i 
Specially the right of any person to so test the || M. Stanton from the office of Secretary for the || difficulty concerning the articles which he. 





without reference to the tenure-ol-office act; 
and thereupon we demand his conviction un 
der the third of the articles of impeachment 
exhibited against him by the House of Repre 
sentatives. 

At this point the honorable Manager yielded 
for an adjournment. 

Mr. CONKLING. I move that the Senate 
sitting for this trial adjourn. 

The CHIEF JUSTICE. The Senator from 
New York moves that the Senate sitting as « 
court of impeachment adjourn until to-morrow 
at eleven o'clock. 

The motion was agreed to; and the Sen 
ate sitting for the trial of the impeachment 
adjourned. 


Tuurspay, April 23, 1868. 

The Chief Justice of the United States took 
the chair. 

The usual proclamation having been made 
by the Sergeant-at-Arms, 

The Managers of the impeachment on the 
part of the House of Representatives and the 
counsel for the respondent, except Mr. Stan 


| bery, appeared and took the seats assigned 


to them respectively. 

The members of the House of Representa- 
tives, as in Committee of the Whole, preceded 
by Mr. E. B. Wasusurne, chairman of that 
committee, and accompanied by the Speake: 
and Clerk, appeared and were conducted to the 
seats provided for them. 

The CHIEF JUSTICE. The Secretary will 
read the minutes of yesterday's proceedings. 

The Journal of the Senate sitting yesterday 
for the trial of the impeachment was read. 

Mr. GRIMES. Mr. ChiefJustice, I ask leave 
to offer an order which will lie over if there be 
any objection made to it. 

The CHIEF JUSTICE. The Secretary will 
read the order proposed by the Senator from 
Iowa. 


The Chief Clerk read as follows: 


Ordered, That hereafter the hour for the meeting 
of the Senate, sitting for the trial of the ——— 
ment of Andrew Johnson, President of the United 
States, shall be twelve o’clock meridian of each day 
except Sunday. 


The CHIEF JUSTICE. Is there any ob- 
jection to the present consideration of the 
roposed order? 

Mr. SUMNER. I object. 

The CHIEF JUSTICE, Objectionis made, 
and it will lie over. Mr. Manager Boutwe.u 
will please proceed with his ergumeat. 


Mr. Manager BOUTWELL. Mr. President, 


Senators, the learned counsel for the respond: 


| ent seems to have involved himself in some 


a 


“hme 
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four, five, six, and seven. The allegations con- | 


terms the conspiracy articles, being articles | 


tained in articles four and six are laid under | 


the act of July 31, 1861, known as the con- 
spiracy act. The remarks of the learned coun- 
sel seem to imply that articles five and seven 
are not based upen any law whatever. In this 
he greatly errs. An examination of articles 
four aud five shows that the substantive allega- 
tion is the same in each, the differences being 
that article four charges the conspiracy with 
intent, by intimidation and threats, unlawfully 


to hinder and prevent Edwin M. Stanton from | 


holding the office of Secretary for the Depart- 
ment of War. 
respondent and Lorenzo ‘Thomas. And it is 
alleged that this conspiracy for the purpose 
set forth was in violation of the Constitution 
of the United States and of the provisions of 
an act entitled *‘ An act to punish certain con- 
spiracies,’’ approved July 31,1861, ‘The fifth 
article charges that the respondent did unlaw- 
fully conspire with one Lorenzo Thomas, and 
with other persons, to prevent the execution of 
the act entitled ‘‘An act regulating the ten- 
ure of certain civil offices,’’ and that in pur- 
suance of that conspiracy they did unlawlully 


attempt to prevent Edwin M. Stanton from | 


holding the office of Secretary for the Depart- | 
It is not alleged in the article | 


ment of War. 
that this eppanienty is against any particular 
law, but it is a 


leged that the parties charged | 


did unlawfully conspire. Itis very well known | 


that conspiracies are of two kinds. 
more — may conspire to do a law/ul act 
by un 


‘Two or | 


awful means; or two or more persons | 


may conspire to do an unlawful act by lawful | 


means. By the common law of England such 


conspiracies have always been indictable and | 


panemene as misdemeanors. The State of 
Maryland was one of the original thirteen 
States of the Union, and the common law of 


{ugland has always prevailed in that State, | 


except so far as it has been modified by statute. 


‘The city of Washington was originally within | 


the State of Maryland, but it was ceded to the 
United States under the provisions of the Con- 
stitution. By a statute of the United States, 
passed lebruary 27, 1801, (Statutes-at-Large, 
vol. 2, p. 108,) it is provided: 

“That the laws of the State of Maryland, as they 
now exist,shall be and continue in force in that part 
of the snid district which was ceded by that State to 
the United States, and by them accepted as afore- 
said.”’ 


By force of this statute, although probably 


the law would have been the same without | 
legislation, the English common law of crimes | 


prevails in the city of Washington. By an- 
other statute entitled ‘*An act for the punish- 
ment of crimes in the District of Columbia,’’ 
(Statutes-at-Large, vol. 4, p. 450,) approved 


March 2, 1831, special punishments are aflixed | 
to various crimes enumerated when commit- | 


ted in the District of Columbia. But con- 
spiracy is not one of the crimes mentioned. 
‘Lhe fitteenth section of that act provides: 


tute therefor imprisonment in the county jail fora 
period not exceeding six months.” 


And the sixteenth section declares— 

“That all definitions and descriptions of crimes, 
all fines, forfeitures, and incapacities, the restitution 
of property, orthe payment of the value thereof, and 
every other matter not provided for in this act, be 
and the same shall remain as heretofore.” 

There can then be no doubt that, under the 
English common law of crimes, sanctioned and 
continued by the statutes of the United States 
in the District of Columbia, the fifth and sev- 
enth articles set forth offenses which are pun- 


ishable as misdemeanors by the laws of the | 


District. 


Article six is laid under the statute of 1861, | 


and charges that the respondent did unlaw- 
fully conspire with Lorenzo Thomas, by force, 
to seize, take, and possess the property of the 
United States in the Department of War, and 
this with intent to violate ard disregard the 
act entitled ‘‘An act regulating the tenure of 


That every other felony, misdemeanor, or offense | 
not provided tor by this act may and shall be pun- | 
ished as heretofore, except that in all cases where | 
whipping is part or the whole of the punishment, | 
excopt in the cases of slaves, the court shall substi- | 





| 





| 
| 


The persons charged are the | 


SUPPLEMENT TO 


’ 


certain civil oflices.’’ The words used in the 


conspiracy act of 1861 leave room for argu- | 


ment upon the point raised by the learned 
counsel for the respondent. I admit that the 
District of Columbia is not included by spe- 


cifie designation ; but the reasons for the law | 


|| and the natural interpretation of the language | 
justify the view that the act applies to the Dis- | 


trict. I shail refer to a single authority only 
upon the point. 
The internal-duties act of August 2, 


| (Statutes, vol. 3, p. 82) subjects, in express 
| terms, the ‘‘ several Territories of the United 


States and the District ef Columbia’’ to the 
payment of the taxes imposed; upon which 


| the question arose whether Congress has power 
to impose a direct tax on the District of Co- | 








|| lumbia, in view of the fact that by the Consti- 


tution it is provided that *‘ representation and 
direct taxes shall be apportioned among the 

several ‘States which may be included within 

= Union according to their respective num- 
ers.”’ 


In the case of Loughborough vs. Blake the | 


Supreme Court of the United States unani- 
mously decided, in a brief opinion by Chief 
Justice Marshall, that although the language 
of the Constitution apparently excepts the Dis- 
trict of Columbia from the imposition of direct 


taxes, yet the reason of the thing requires us to | 


consider the District as being comprehended, 
in this respect, within the intention of the Con- 
stitution. (Loughborough vs. Blake, 5 Whea- 
ton, p. 317.) 

The reasoning of the Supreme Court and its 
conclusion in this case were satisfactory to the 
bar and the country, and no person has deemed 
it worth while to raise the question anew under 
the direct tax act of August 5, 1861, (Statutes 
12, 206,) which also comprehends the Territo- 
ries and the District of Columbia. 

But the logical rules of construction applica- 
ble to an act of Congress are the same as those 
applicable to the Constitution. An act of Con- 
gress and the Constitution are both laws—noth- 
ing more, nothing less—except that the latter is 


of superior authority. And if, in the construe- | 


tion of the Constitution, it may be satisfactorily 





maintained that the District of Columbia is to | 


be deemed, because of the reason of things, to 
be comprehended by a provision of the Con- 
stitution which in words, and in their super- 


ficial construction, excludes it, must not the | 


same rule of construction produce the same 
result in the determination of the legal intent 
and import of an act of Congress, when an 
obscurity exists in the latter and for the same 
cause ? ° 

The seventh article is laid upon the common 
law, and charges substantially the same offenses 
as those charged iu the sixth article. ‘The re- 
sult then is that the fifth and seventh articles, 
which are based upon the common law, set 
forth substantially the same offenses which are 


set forth in the fourth and sixth articles, which || 


are laid upon the statute of July 31, 1861; and 
as there can be no doubt of the validity of the 
fifth and seventh articles, it is practically im- 
material whether the suggestion made by the 


counsel for the respondent, that the conspiracy | 
‘| act of 1861 does not include the District of 


Columbia, is a valid suggestion or not. Not 
doubting that the Senate will find that the 
charge of conspiracy is sufficiently laid under 
existing laws in all the articles, [ proceed to 
an examination of the evidence by which the 
charge is supported. 

It should always be borne in mind that the 
evidence jn proof of conspiracy will generally, 
from the nature of the crime, be circumstantial ; 
and this case in this particular is no exception 
to the usual experience in criminal trials. We 
find, in the first place, if the allegations in the 
first, second, and third articles have been 
established, that thé President was engaged in 
an unlawful act. If we find Lorenzo Thomas 
or any other person codperating with him upon 
an agreement or an understanding or an assent 
on the part of such other person to the prose- 
cution of such unlawful undertaking aw actual 
eonspiracy is proved. The existeuce of the 
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conspiracy being established, it is then com . 
tent to introduce the statements and acts of 

parties to the conspiracy, made and done while 
the conspiracy was pending, and in furtherance 
of the design; and it is upon this ground that 
testimony has been offered and received of the 
declarations made by Lorenzo Thomas, one of 
the parties to the conspiracy, subsequent to the 
18th of January, 1868, or perhaps to the 13th 
of January, 1868—the day on which he ne 
restored to the office of Adjutant General of the 
Army of the United States by the action of th, 
President, and which appears to have been ay 
initial proceeding on his part for the Purpose 
of accomplishing his unlawful design—the ro. 


| moval of Mr. Stanton from the office of Seer. 


tary forthe Department of War. ‘The evidence 
of agreement between the respondent and 
Thomas is found in the order of the 21st of 
February, 1868, appointing Thomas, and in the 
conversation which occurred at the time the 
order was placed in Thomas’s hands. The 
counsel for the respondent at this point was 
involved in a very serious difficulty. If he had 
admitted (which he took care not to do) that 
the order was purely a military one, he foresaw 
that the respondent would be involved in the 
crime of having issued a military order which 
did not pass through the General of the Army, 
and thus would be liable to impeachment and 
removal from office for violating the law of the 
2d of March, 1867, entitled *‘ An act making 
appropriations for the support of the Army for 
the fiscal year ending June 30, 1868, and for 
other purposes.”’ 

If he had declared that it was not a military 
order, then the transaction confessedly was in 
the nature of an agreement between the Pres- 
ident and Lorenzo homas; and if the act con- 
templated by that agreement was an unlaw/ul 


| act, or if the act were unlawful, and the means 


employed for accomplishing it were unlawful, 
then clearly the charge of conspiracy would be 
maintained. Hence he was careful to say, ia 
denying that the order was a military order, 
that it nevertheless ‘‘ invoked that spirit of mil- 
itary obedience which constitutes the strength 
of the service.’’ And further, he says of 
Thomas, that, as a faithful Adjutant General 
of the Army of the United States, interested 
personally, professionally, and patriotically to 
have the olfice of Secretary of the Department 
of War performed in a temporary vacancy, was 
it not his duty to accept the appointment un- 
less he knew that it was unlawful to wcceptit? 
The admissions-and statements of the learned 
counsel are to the effect, on the whole, that 
the order was not a military order, nor do we 
claim that it was a military order, but it wasa 
letter addressed to General ‘Thomas, which he 
could have declined altogether without sub- 
jecting himself to any punishment by a mili- 
tary tribunal. This is the crucial test of the 
character of the paper which he received, and 
on which he proceeded to act. Ignorance ol 
the law, according to the old maxim, excuses 
no man; and whether General Thomas, at the 
first interview he had with the President on the 
18th of January, 1868, or at his interview with 
him on the day when he received the letter of 
appointment, knew that the President was then 
engaged in an unlawful act, is not material to 
this inquiry. The President knew that his 
purpose was an unlawful one, and he then and 
there induced General Thomas to codperate 
with him in the prosecution of the unlawlul 
design. If General Thomas was ignorant o! 
the illegal nature of the transaction, that fact 
furnishes no legal defense for him, even though 
morally it might be an excuse for his conduct. 
But certainly the President, who did know the 
illegal nature of che proceeding, cannot excuse 
himself by asserting that his coconspirator was 
at the time ignorant of the illegal nature of the 
business in which they were engaged. 

It being proved that the respondent was et 
gaged in an unlawful undertaking in his attemp* 
to remove Mr, Stanton from the oifice of Sec 
retary for the Department of War, that by 49 
agreement or understanding between General 
Thomas and himself they were to codperate |!" 
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carrying this purpose into execution, and it 
being proved, also, that the purpose itself was 
unlawful. all the elements of a conspiracy are 
fully established ; and it only remains to ex- 
amine the testimony in order that the nature 
of the conspiracy may more clearly appear 
and the means by which the purpose was to be 
accomplished may be more fully understood. 

The statement of the President in his mes- 
cage to the Senate under date of 12th of De- 
cember, 1867, discloses the depth of his feel- 
ing aud the intensity of his purpose in regard 
to the removal of Mr. Stanton. — In that mes- 
sage he speaks of the bill regulating the tenure 
of certain civil offices at the time it was before 
him for consideration. He says: 

“The bill had not then become a law ; the limit- 
ation upon the power of removal was not yet im- 
osed, and there was. yet time to make any changes. 
i any one of those gentlemen [meaning the mem- 
bers of his Cabinet} had then said to me that he 
would avail himself of the provisions of that bill in 
case it became a law [ should not have hesitated a 
moment as to his remo#l.”’ 

When, in the summer of 1867, the respond- 
ent became satisfied that Mr. Stanton not only 
did not enter into the President’s schemes but 
was opposed to them, and he determined upon 


his suspension and final removal from the office | 


of Secretary for the Department of War, he 
knew well that the confidence of the people in 
Mr. Stanton was very great, and that they 
would not accept his removal and an appoint- 
ment to that important place of any person of 
doubtful position, or whose qualifications were 
not known to the country. Hence he sought, 
through the suspension of Mr. Stanton and the 
appointment of General Grant as Secretary of 
War ad interim, to satisfy the country for the 
moment, but with the design to prepare the 
way thereby for the introduction into the War 
Department of one of his own creatures. At 
that time it was supposed that the suspension 
of Mr. Stanton and the appointment of Gen- 


eral Grant were made under and by virtue of | 


the act regulating the tenure of certain civil 
offices; and although the conduct of the Presi- 


dent during a period of nearly six months in | 


reference to that office was in conformity to 


the provisions of that act, it was finally de- | 


clared by him that what he had done had been 
done in conformity to the general power which 


he claims under the Constitution, and that he | 


did not in any way recognize the act as con- 
stitutional or binding upon him. His message 


tothe Senate of the 12th of December was | 


framed apparently in obédience to the tenure- 
of-otlice act. He charged Mr. Stanton with 
misconduct in office, which, by that act, had 
been made a ground for the suspension of a 
civil officer; he furnished reasons and evidence 


of misconduct which, as he alleged, had been | 


satisfactory to him, and he furnished such rea 


sons and evidence within twenty days after the | 


meeting of the Senate next following the day 
of suspension. 


All this was in conformity to the statute of 


March 2, 1867, The Senate proceeded to con- 
sider the evidence and reasons furnished by the 
President, and in conformity to that act passed 
a resolution, adopted on the 13th of January, 
1868, declaring that the reasons were unsatis- 


} 


factory to the Senate, and that Mr. Stanton | 


Was restored to the office of Secretary for the 
Department of War. 


Up to that time there | 


had been. no official statement or declaration | 


by the President that he had not acted under 


the tenure-of-office act; but he now assumed | 


that that act had no binding force, and that Mr. 


Stanton wa not lawfully restored to the office | 


of Secretary for the Department of War. 
Upon the adoption of the resolution by the 


Senate General Grant at once surrendered the || 
office to Mr. Stanton. This act upon his part || 


filled the President with indignation toward 
both General Grant and Mr. Stanton, and from 
that day he seems to have been under the influ- 
ence of a settled and criminal purpose to de- 
stroy General Grant and to secure the removal 
of Mr.Stanton. During the month following 
the restoration of Mr. Stanton the President 
attempted to carry out his purpose by various 


! 
} 


| if Mr. Stanton would not yield. 


| him better than you do; he is cowardly.” 





and tortuous methods. First he endeavored 
to secure the support of General Sherman. On 
two occasions, as is testified by General Sher- 
man, on the 27th and 31st of January, he ten- 
dered him the position of Secretary of War ad 
interim. It occurred very naturally to General 
Sherman to inquire of the President whether 
Mr. Stauton would retire voluntarily from the 
office; and also to ask the President what he 
was to do, and whether he would resort to force 
The Presi- 
dent answered, ‘* Oh, he will make no objec- 
tion ; you present the orderand he will retire.”’ 
Upon a doubt being expressed by General 
Sherman, the President remarked, ‘* I know 
The 
President knew Mr. Stanton too well to enter- 
tain any such opinion of his courage as he gave 
in his answer to General Sherman; the secret 
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they were then and on subsequent days engaged 


| and up to the present time they are engaged in 


}; partment, 


of the proceeding, undoubtedly, was this: he || 


desired in the first place to induce General 
Sherman to accept the office of Secretary of 
War ad interim upon the assurance on his part 
that Mr. Stanton would retire willingly from 
his position, trusting that when General Sher- 
man was appointed to and had accepted the 
place of Secretary of War ad interim he could 
be induced, either upon the suggestion of the 
President or under the influence of a natural 
disinclination on his part to fail in the accom- 


plishment of anything which he had undertaken, | 


to seize the War Department by force. The 


President very well knew that if General Sher- | 


man accepted the office of Secretary of War 


ad interim he would be ready at the earliest | 


moment to relinquish i® into the hands of the 


President, and thus he hoped through the | 


agency of General Sherman to secure the 


| possession of the Department for one of his 


favorites. 
During the period from the 13th day of Jan- 


uary to the 21st of February he made an at- | 
tempt to enlist General George H. Thomas in | 


the same unlawful undertaking. Here, also, 
he was disappointed. ‘Thus it is seen that from 
August last, the time when he entered system- 
atically upon his purpose to remove Mr. 


Stanton from the otlice of Secretary for the | 


Department of War, he has attempted to se- 


| cure the purpose he had in view through the 
personal influence and services of the three || 


principal officers of the Army; and that he has 
met with disappointment in each case. Under 


these circumstances nothing remained for the | 


respondent but to seize the oflice by an open, 
willful, defiant violation of law; and as it was 


necessary for the accomplishment of his pur- 
pose that he should obtain the support of some | 


| 





one, and as his experience had satisfied him 
that no person of capacity or respectability or 


| patriotism would unite with him in his unlaw- | 


ful enterprise, he sought the assistance and aid | 


of Lorenzo Thomas. ‘This man, as you have 
seen him, is an old man, a broken man, a vain 
man, a weak man, utterly incapable of per- 


| forming any. important public service in a 


manner creditable to the country ; but possess- 


|| ing, nevertheless, all the qualities and charac- | 


teristics of a subservient instrument and tool 


of an ambitious, unscrupulous man. He readily | 


accepted the place which the President offered 
him, and there is no doubt that the declara- 


tions which he madeto Wilkeson, BurLeiacH, | 


and Karsner were made when he entertained 
the purpose of executing them, and made also 
in the belief that they were entirely justified by 
the orders which he had received from the 
President, and that the execution of his pur- 


pose to seize the War Department by force | 


would be acceptable to the President. 
he threatened to use force there is no doubt 


That | 


the attempt to get possession of the War De- 
Mr. Stanton, as the Senate by its 
resolution has declared, being the lawful Sec- 
retary of War, this proceeding on their part 
was an unlawful proceeding. It had in view 
an unlawful purpose; it was therefore in cou, 
templation of the law a conspiracy, and the 
President is consequently bound by the deela- 
rations made by Thomas in regard to taking 
possession of the War Department by force. 
(homas admits that on the night of the 21st it 
was his purpose to use force; but on the mornu- 
ing of the 22d his mind had undergone a change 
and he then resolved not to use force. Wedo 
not kuow precisely the hour when his mind 
underwent this change, but the evidence dis- 
closes that upon his return from the supreme 
court of the District, where he had been ar- 
raigned upon a complaint made by Mr. Stan- 
ton, which, according to the testimony, was 
twelve o’clock or thereabouts, he had an inter- 


| view with the President; and it is also in evi- 
| dence that at or about the same time the Pres- 


ident had an interview with General Emory, 
from whom he learned that that officer would 
not obey a command of the President unless 


| it passed through General Grant, as required 


by law. 

The President understood perfectly well that 
he could neither obtain force from General 
Grant nor transmit an order through General 


| Grant for the accomplishment of a purpose 


manifestly unlawful; and inasmuch as General 
Emory had indicated to him in the most dis- 


| tinct and emphatic manner his opinion that 


the law requiring all orders to pass through 
the headquarters of the General commanding 
was constitutional, indicating also his purpose 
to obey the law, it was apparent that at that 
moment the President could have had no hope 
of obtaining possession of the Department of 
War by force. It is a singular coincidence in 
the history of this case that at or about the 
same time General Thomas had an interview 


| with the President and came to the conclusion 


| of War. 


| gladly vacate it at any moment. 


that it would not be wise to resort to force. 
The President has sought to show his good 
intention by the fact that, on the 22d or the 
24th of February, he nominated Hon. Thomas 
Ewing, senior, as Secretary for the Department 
Mr. Ewing is not an unknown man. 
He has been a member of the Senate and the 
head of the Treasury Department. His abil- 
ities are undoubted, but at the time of his nom- 
ination he was in the seventy-ninth year of his 
age, and there was no probability that he would 
hold the office a moment longer than his sense 
of public duty required. It was the old game 
of the President—the office in the hands of his 
own tool or in the hands of a man who would 
This was the 


necessity of his position, and throws light upon 


that part of his crime which is set forth in the 


| eleventh article. 


For, in fact, his crime is one—the subversion 
of the Government. Froim the nature of the 
case we are compelled to deal with minor acts 
of criminality by which he hoped to consum- 
mate this greatest of crimes. 

In obedience to this necessity he appointed 
Grant, hoping to use him and his influence with 
the Army, and failing in this, to get possession 


| of the place and fill it with one of his own 


satellites. Foiled and disappointed in this 


' scheme, he sought to use, first, General Sher- 


man, then General George H. Thomas, then 
Hon. Thomas Ewing, senior, knowing that 


| neither of these gentlemen would retain the 


from the testimony, and he has himself con- || 


fessed substantially the truth of the statements 
made by all the witnesses for the prosecution 
who have testified to that fact. 


‘These statements were made by Thomas on | 


and after the 21st of February, when he re- 


ceived his letter of authority, in writing, to take | 


possession of the War Department. The agree- || 


ment between the President and Thomas was 
consummated on that day. 


otlice for any length of time. ‘There were men 
in the country who would have accepted the 


| office and continued in it and obeyed the Con- 
| stitution and the laws. Has he named any such 


| person; has he suggested any such person? 


His appointments and suggestions of appoint- 
ments have been of two sorts—honorable men, 


| who would not continue in the office, or dis- 


honorable, worthless men, who were not fit to 


| hold the office. 


With one mind |} 


The name of General Cox, of Ohio, was 


oe 
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mentioned in the publie journals ; it was men 
tioned, probably, to the President. Did it meet 
with favor? Did he send his name to the 
Senate ? No. 

General Cox, if he had accepted the office 
at all, would have done so with the expecta- 
tion of holding it till March, 1869, and with 
the purpose of executing the duties of the 
trust according to the laws and the Constitu- 
tion. ‘These were purposes wholly inconsist- 


| the judgment due to his crimes. Upon this i 


ent with the President's schemes of usurpa- | 


tion. But is it to be presumed or imagined 


that when the President issued his order for | 


the removal of Mr. Stanton. and his letter of 
authority to Lorenzo Thomas, on the 21st of 
lebraary, he had any purpose of appointing 
Mr. lowing Secretary of War? Certainly not. 
On the afternoon of the 2lst he informs his 
Cabinet that 
‘Thomas had possession of the office. He then 
so beHeved. 
him. 


Iimory could not be relied upon for force. 
What was now his necessity? 
resort to his old policy. He saw that it was 
necessary to avoid impeachment if possible, 
and also to obtain the sanction of the Senate 
to a nomination which would work the re- 
moval of Mr. Stanton, and thus he would tri- 
umph over his enemies and obtain condona- 
tion for bis crimes of the 21st of February. 
A well-laid scheme, but destined to fail and to 
furnish evidence of his own guilty purposes. 
With the olflice in the possession of Mr. Ewing 
he foresaw that for the prosecution of his own 
plans the place would always be vacant. 


Thus has this artful man — the great || 
er the other cir- | 


purpose of his life. Consic 
cumstances. On the Ist of September last 
General Imory was appointed to the com- 
mand of the department of Washington. He 
has exhibited such sterling honesty and vig- 


orous patriotism in these recent troubles and | 


during the war that he ean bear a reference to 
his previous history. He was born in Mary- 
land, and in the early part of the war the pub- 
lic mind of the North questioned his fidelity 
to the Union. His great services and untarn- 
ished record during the war are a complete 
defense against all suspicion, but is it too much 


to believe that Mr. Johnson entertained the | 


hope that General Emory might~-be made an 
instrument of his ambition ? 


additional renown in the country. 
Lorenzo Thomas the President was not de- 
ceived. His complicity in recent unlawful pro- 
ceedings justifies the suspicions entertained by 
the country in 1861 and 1862 touching his loy- 
alty. 
In case of the acquittal of the President, they 
are to issue an order to General Grant putting 


‘Thomas in possession of the reports of the Army | 


to the War Department. 

Is there not in all this evidence of the Presi- 
dent’s criminal intention? Is not his whole 
course marked by duplicity, deception, and 
fraud? 
wrong-doer’ 
the law. 
the Senate? Has he not attempted to accom- 
plish an unlawful purpose by disingenuous, 
tortuous, criminal means? His criminal intent 
is in his willful violation of the law, and his 
criminal intentis, moreover, abundantly proved 
by all the circumstances attending the violation 
of the law. 

His final resort for safety was the Senate, 
praying for the confirmation of Mr. Ewing. 
On the 2ist of February he hoped that Stan- 
ton would yield willingly or that Emory could 
be used to remove him. On the 22d he knew 
that Stanton was determined to remain, that 
kkmory would not furnish assistance, that it 
was useless toappeal to Grant. He returns to 
his old plan of filling the War Office by the 
appointment of a man who would yield the 
place at any moment; and now he asks you to 
accept as his justification an act which was the 

«last resort of a criminal attempting to escape 


’ is the wise and just maxim of 


Nobly has Gen- | 
eral Emory undeceived the Presidentand gained | 
In General 


‘Thomas and the President are inaccord. | 


‘* All things are construed against the | 


Stanton was removed and that | 
Thomas had deceived or misled | 
On the 22d instant he had discovered | 
that Stanton held on to the place, and that | 


Simply a || 








Has he not trifled with and deceived || 


SUPPLEMENT TO. 


view of the law and the facts we demand a 
conviction of the respondent upon articles 
four, five, six, and seven exhibited against him 
by the Ilouse of Representatives. 

The evidence introduced tending to show a 
conspiracy between Johnson and ‘Thomas to 


get possession of the War Department tends | 


also, connected with other facts, to show the 
purpose of the President to obtain possession 
of the Treasury Department. Bearing in mind 


his claim that he can suspend or remove from || 


office, without the advice and consent of the 
Senate, any civil officer, and bearing in mind, 


| also, that the present Secretary of the l'reasury 
| supports this claim, and every obstacle to the 


| moved, 


| Burcer in support of article nine. 


possession of the ‘Treasury Department is re- 
If the Secretary should decline to 
coUperate it would only be necessary for the 
President to remove him from oflice and place 
the Treasury Department in the hands of one 
of his own creatures. 

Upon the appointment of Thomas as Secre- 


tary of War ad interim the President caused | 


notice to be given thereof to the Secretary of 
the ‘Treasury, accompanied with the direction, 


under the President’s own hand, to that offi- | 


cer to govern himself accordingly. 


Johnson appointed Mr. Cooper, who had been 
his Private Secretary and intimate friend, As- 
sistant Secretary of the ‘Treasury. 


It is also | 
proved that on the 22d day of December Mr. | 


The evidence fully sustains the statements | 


made in the opening argument of Manager 


: ’ . ‘ . . . 
in regard to General Emory’s interview with 
the President were then well known to the 
Managers, and the argument and view pre- 


sented in the opening contain all that is neces- | 


sary to be said upon that article. 
The learned counsel who opened the case 


for the President seems not to have compre- | 


| hended the nature of the offense set forth in 


the tenth article. His remarks upon that arti- | 


| cle proceeded upon the idea that the House of 
| Representatives arraign the President for slan- 


dering or libeling the Congress of the United 
States; no such offense is charged, nor is it 
claimed by the Managers that it would be pos- 


| sible for Mr. Johnson or any other person to | 


libel or slander*the Government. It is for no 
purpose of protection or int emnity or punish- 


/ ment that we arraign Mr. Johnson for words 








| 


spoken in Washington, Cleveland, and St. 
Louis. We do not arraign him for the words 
spoken; but the charge in substance is, that a 
man who could utter the words which as is 
proved were uttered by him is unfit for the 
oftice he holds. We claim that the common 
law of crimes, as understood and enforced by 
Parliament in cases of impeachment, is in sub- 
stance this: That no person in office shall do 


any act contrary to the good morals of the | 


othce; and that, when any oflicer is guilty of 


an act contrary to the good morals of the office | 


which he holds, that act is a misdemeanor for 
the purpose of impeachment and removal from 
office. 

Judge Chase was impeached and escaped 


| conviction by four votes only for words spoken 
from the bench of the circuit court sitting in | 
| Baltimore; words which are decorous and rep- 
utable when compared with the utterances of | 


Mr. Johnson. Judge Humphreys was convicted 
and removed from office for words spoken 
treasonable in character, but not as much cal- 


culated to weaken and bring the Government | 
of the United States into contempt as were | 
the words uttered by Mr. Johnson in his speech | 
| of the 18th of August, 1866. 


Judge Hum- 
phreys was convicted by the uuanimous vote 
of the Senators, nineteen of whom now sit on 
this trial. If a magistrate can ever be guilty, 


for words spoken, of an impeachable misde- | 


meanor, there can be no doubt that Mr. John- 
son is so guilty. 

Task you to consider in comparison, or in 
contrast, the nature of the language used by 
Chase, Humphreys, and Johnson, as set forth 
in the articles of impeachment preferred in the 
several cases. 


The facts | 














= : 
The eighth article in the case of Chase 
| these words: 
“And whereas mutual respect and confidence be. 
| tween the Government of the United States and thos, 
| of the individual States, and between the peop|c ind 
| those governments, respectively, are highly condy 
| cive to that public harmony without which there es, 
be no public happiness, yet the said Samuel Chg 
disregarding the duties and dignity of his juidici| 
character, did, at the circuit court for the district oy 
Maryland, held at Baltimore in the month of May 
1803, pervert his official right and duty to addrogs ¢)\; 
pra jury then and there acsembled on the mattoys 
coming within the province of the said jury, for the 
| purpose of delivering to the said grand jury ay jy. 
| temperateand inflammatory political harangue, wit 
| intent to excite the fears and resentment of the s sid 
| grand jury and of the good people of Maryland 
| against their State government and constitution a 
conduct highly censurable in any, but peculiarly jy. 
decent and unbecoming in a judge of the Supreno 
Court of the United States; and, moreover, tha: 
the said Samuel Chase, then and there, under pre. 
tence of exercising his judicial right to address tho 
said grand jury as aforesaid, did, in & manner highly 
unwarrantable, endeavor to excite the odiuin ot the 
said grand jury and of the good people of Maryland 
against the Government of the United States, by de. 
livering opinions which, ev@m if the judiciary wo; 
competent to their expression on a suitable oceasion 
and in a proper manner, were at that time, and gs 
delivered by him, highly indecent, extra-judicial, and 
tending to prostitute the high judicial character with 
which he was invested to the low purpose of an elec. 
tioneering partisan.”’ 


The first article against Humphreys was as 
follows : 


“That, regardless of his duties as a citizen of the 
United States, and unmindful of the duties of lifs saiq 
office, andin violation of the sacred obligation of his 
otlicial oath, *to administer justice without respect 
to persons,’ * and faithfully and impartially discharge 
ali the duties incumbent upon him as judge of the 
district courtof the United States for the several dis- 
tricts of the State of ‘Tennessee, agreeable to the Con- 
stitution and laws of the United States,’ the said 
West H, Humphreys, on the 29th day of December, 
A. D. 1860, in the city of Nashville, in said State, the 
said West Il. Humphreys then being a citizen of the 
United States, and owing allegiance thereto, and 
then and there being judge of the district court ot 
the United States for theseveral districts of said State, 
ata public meeting on the day and year last atore- 
said, held in said city of Nashville, and in the hear- 
ing of divers persons then and there present, did en 
deavor by public speech to incite revoltand rebellion 
within eaid State against the Constitution and Goy- 
ernment of the United States, and did then and there 
publicly declare that it was the right of the people 
of said State, by an ordinance of secession, to absolye 
themselves from all allegiance to the Government of 
the United States, the Constitution, and laws thercot.” 


The offense with which Humphreys is charged 
in this article was committed on the 29th day 
of December, 1860, before the fall of Sumter, 
and when only one State had passed an ordi: 
nance of secession. The declaration was merely 
a declaration in a public speech that the State 
of ‘l'ennessee had the right to secede from the 
Union. 

The President, in his speech of the 18th of 
August, 1866, at Washington, says: 


**We have witnessed in one department of the Gov- 
ernment every effort, as it were, to prevent the res- 
toration of peace, harmony, and union; we have 
seen, as it were, hanging upon the verge of the Gov- 
ernment, as it were, a body calling or assuming (0 
be the Congress of the United States, when it was but 
a Congress of a part oftheStates; we have seen Uvn- 
gress assuming to be for the Union when every sicp 
they took was to perpetuate dissolution and make 
dissolution permanent. We have seen every stp 
that has been taken, instead of bringing about ree- 
onciliation and harmony, has been legislation that 
took the character of penalties, retaliation, and re 
venge. This hasbeen the course; this has been the 
policy of one department of your Government. 
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These words have been repeated so frequently, 
and the public ear is so much accustomed to 
them, that they have apparently lost their i 
fluence upon the public mind. — But it should 
' be observed that these words, as has beea 
proved by the experience of two years, were 
but the expression of a fixed pyrpose of the 
President. His design was to impair, to under 
mine, and, if possible, to destroy the influence 
of Congress in the country. Having acco! 
plished this result, the way would then have bees 
open to him for the prosecution of his crim 
inal design to reconstruct the Government 10 
the interest of the rebels, and, through his intlu- 
ence with them, to secure his own election 
the Presidency in 1868, It must, however, b° 
| apparent that the words in the speech ot Mr. 
Johuson are of graver import than the _ 
which were spoken by Judge Chase to the gra 
jury at Baltimore, or those uttered by Judge 
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Humphreys to the people of Tennessee. And 


yet the latter was convicted by a unanimous 
vote of this Senate ; and the former escaped 
conviction by four votes only. These words 
are of graver import, not merely in the cireum- 
cance that they assail a department of the Gov- 
ernment, but in the circumstance that they were 
uttered by the President of the United States 
‘n tue Executive Mansion, and in his capacity 
as President of the United States, when receiv- 
‘ng the congratulations and support of a portion 


of the people of the country, tendered to him | 


in his office as Chief Magistrate. 
although a high officer of the Government, was 
without political influence and without patron- 
age; his personal and official relations were 
limited, and his remarks were addressed to the 
grand jury of a judicial district of the country 
merely. 

Judge Humphreys was comparatively un- 
known; and although his words were calculated 
to excite the citizens of Tennessee, and induce 
them to engage in unconstitutional undertak- 
ings, his influence was limited measurably to 
the people of that State. 

Mr. Johnson addressed the whole country ; 
and holding in his hands the immense patron- 
age and influence belonging to the oltice of 
President, he was able to give practical effect 
to the declarations he then made. The nature 
of the respondent's offense is illustrated by the 
law in relerence to the duty of officers and 
soldiers of the Army, although the law is not 
applicable to the President: 

** Any officer or soldier who shall usecontemptuous 


or disrespectful wordggagainst the President of the 
United States, agains€ the Vice President thereof, 


aguinst the Congress of the United States, shall be | 


cushiered or otherwise punished, as a court-martial 
shall direct.”—Statutes-at-Large, vol. 2, p. 360, April 
10, 1806. 


Moreover, in the case of Judge Chase, as is 


stated by Mr. Dane in his ‘* Abridgment,”’ 
(vol. 7, chap. 222:) 

“On the whole evidence it remained in doubt what 
words he did utter. The proof of seditious intent 
rested solely on the words themselves; and as the 
words were not clearly proved the intent was in 
doubt.” 


In the case of Mr. Johnson there is no doubt | 


about the words uttered; they have been fully 
and explicitly proved. Indeed, they are not 
denied by the respondent. The unlawful in- 
tent with which he uttered the words not only 
appears from the character of the language 
employed, but it is proved by the history of 
his Administration. In his message of the 22 
of June, 1866, relating to the constitutional 
amendment, in his annual message of Decem- 
ber, 1866, and in numerous other declarations, 
he has questioned and substantially denied the 
legality of the Congress of the United States. 
In the trial of Judge Chase it was admitted 


by the respondent ‘‘ that for a judge to utter 


seditious sentiments with intent to excite sedi- 
tion would bean impeachable offense.’ (Dane’s 
Abridgment, vol. 7, chap. 222.) And this not 
under the act known as the ‘‘sedition act;’’ 
for that had been previously repealed; but 


upon the general principle that an officer whose 


duty it is to administer the law has no right to | 


use language calculated to stir up resistance to 
the law. If this be true of a judze, with 


stronger reason it is true of the President of | 


the United States, that he should set an exam- 
ple of respect for all the departments of the 
Government and of reverence forand obedieuce 
to the laws of the land. 

'he speeches made by the President at Cleve- 
land and St. Louis, which have been proved 
and are found in the record of the case, con- 
tain numerous passages similar in character to 
that extracted from his speech of the 18th of 
August, 1866, and all calculated and designed 
to impair the just authority of Congress. While 
these declarations have not been made the 


basis of substantive charges in the articles of | 


impeachment, they furnish evidence of the un- 
lawiul intent of the President in his utterance 


of the 18th of August, and also of the fact that | 


that utterance was not due to any temporary 
excitement or transient purpose which passed 


Judge Chase, | 


lee : 7 { 
forth. It was a declaration made in accord- | 


. . . . . i} 
ance with a fixed design, which had obtained 
such entire control of his nature that whenever | 


he addressed public assemblies he gave expres- 
sion to it. The evidence which has been sub- 
mitted by the respondent bearing upon the 
tenth article indicates a purpose, in argument, 
to excuse the President upon the ground that 
the remarks of the people stimulated, irritated, 
and excited him to such an extent that he was 
not wholly responsible for what he said. If 
this were true, it would exhibit great weakness 
of character; but as a matter of fact it is not 
true. ‘The taunts and gibes of the people served 
ouly to draw from him those declarations which 
were in accord with the purposes of his life. 


This is shown by the fact that all his political | 


declarations made at Cleveland and at St. Louis, 
though made under excitement, are in entire 
harmony with the declarations made by him in 


| the East Room of the Executive Mansion, on 


the 18th of August, 1866, when he was free 
from any disturbing influence, and expressed 
himself with all the reserve of which his nature 
is capable. 

The blasphemous utterances at St. Louis 


cannot be aggravated by me, nor can they be 


extenuated by anything which counsel for the 
respondent can offer. They exhibit the char- 
acter of the speaker. 

Upon these facts thus proved and the views 


presented we demand the conviction of the | 


respondent of the misdemeanors charged in 
the tenth article. 
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speech declare and affirm in substance that the 
Thirty-Ninth Congress of the United States 
was not a Congress authorized by the Consti- 
tution to exercise legislative power under the 
same; but, on the contrary, was a Congress 
of only a part of the States. 

In the further execution of his purpose to 
prevent the reconstruction of the Union upon 
any plan except that which he had inaugurated, 
he attempted to prevent the ratification by the 
several States of the amendment to the Con- 
stitution known as article fourteen. By the 
Constitution the President has no power to 
participate in amendments or in propositions 
tor amendments thereto; yet, availing himself 


| of the circumstance of the passage of a resolu- 


tion by the House of Representatives on the 
13th day of June, 1866, requesting the Presi- 
dent to submit to the Legislatures of the several 
States the said additional article to the Con- 
stitution of the United States, he sent to the 
Senate and House of Representatives a message 
in writing, in which he says: 

_ “Even in ordinary times any question of amend- 
ing the Constitution must he justly regarded as of 
paramount importance. This importance is at the 
present time enhanced by the fact that the joint 
resolution was not submitted by the two Houses for 
the approval of the President, and that of the thirty- 
six States which constitute the Union eleven are 


| excluded from representation in either House of 


Congress, although, with the single exception of 
Texas, they have been entirely restored to all their 
functions as States, in conformity with the organic 
law of the land, and have appeared at the national 
Capitol by Senators and Representatives Who have 


| applied for and have been refused admission to the 


Article eleven sets forth that the object of the 


Presidentin most of the offenses alleged in the 
preceding articles was to prevent the execution 


| of the act passed March 2, 1867, entitled, *‘An 


act forthe more efficient government of the rebel 
States.’’ It is well known, officially and pub- 


| licly, that on the 29th of May, 1865, Mr. Johnson 


issued a proclamation for the reorganization 
of the government of North Carolina, and that 


| that proclamation was followed by other proc- 


lamations, issued during the next four months, 
for the government of the several States which 
had been engaged in the rebellion. Upon the 
death of Mr. Lincoln Mr. Johnson entered 
upon the office of President in a manner which 
indicated that, in his judgment, he had been 
long destined to fill the place, and that the 
powers of the office were to be exercised by 
him without regard to the other departments 
of the Government. In his proclamation of 
the 29th of May, and in all the proclamations 
relating to the same subject, he had assumed 
that in his office as President he was the 
‘* United States,’’ for the purpose of deciding 
whether, under the Constitution, the govern- 
ment of a State was republican in form or not; 
although by a decision of the Supreme Court 
it is declared that this power is specially vested 
in the two Houses of Congress. In these proc- 
lamations he assumed, without authority of 


|| amendment involves. G 
|| naturally and justly arise as to whether the action 


law, to appoint, and he did appoint, Governors 


of the several States thus organized. In fine, 
between the 29th of May, 1865, and the assem- 
bling of Congress in December of that year, 
he exercised sovereign power over the terri- 


| tory and people of the eleven States that had 


been engaged in the rebellion. 

On the assembling of Congress in the month 
of December he informed the Senate and House 
of Representatives that the Union was restored, 
and that nothing remained for the two Houses 
but severally to accept as Senators and Repre- 
sentatives such loyal men as had been elected 


| by the Legislatures and people of the several 


i} 


States. Congress refused to ratify or to recog- 
nize those proceedings upon the part of the 
President as legal or proper proceedings, and 


from that time forward he has been engaged in | 
various projects for the purpose of preventing || 


the reconstruction of the Union on any other 
plan than that which he had inaugurated. In 


the execution of this design he attempted to | 


deprive Congress of the confidence of the peo- 


| ple of the country; hence it was that, among 


other things, on the 18th day of August, 1866, 
at the city of Washington, as set forth in the 


vacant seats. Nor have the sovereign people of the 
nation been afforded an opportunity of expressing 
their views upon the important questions which the 
i Grave doubts, therefore, may 


of Congress is in harmony with the sentiments of 
the people, and whether State Legislatures, elected 
without reference to such an issue, should be called 
upon by Congress to decide respecting the ratification 
of the proposed amendment.” 

He also says: 

“A proper appreciation of the letter and spirit of 
the Constitution, as well as of the interests of na- 
tional order, harmony, and union, and a due defer- 
ence for an enlightened public judgment, may at 
this time well suggest a doubt whether any amend- 
ment to the Constitution ought to be proposed by 
Congress and pressed upon the Legislatures of the 
several States for final decision until after the ad- 
missfon of such loyal Senators and Representatives 
of the now unrepresented States as have been, or as 
may hereafter be, chosen in conformity with the Con- 
stitution and laws of the United States.”’ 


This message was an extra-official proceed- 
ing, inasmuch as his agency in the work of 


|amending the Constitution is not required ; 


and it was also a very clear indication of an 
opinion on his part that, inasmuch as the eleven 
States were not represented, the Congress of 
the United States had no power to act in the 
matter of amending the Constitution. 

The proposed amendment to the Constitu- 


| tion contained provisions which were to be 


made the basis of reconstruction. ‘The laws 
subsequently passed by Congress recognize the 
amendmentas essential to the welfare and safety 
of the Union. Itisalleged in the eleventh arti- 


|| cle that one of the purposes of the President 


in the various unlawful acts charged in the 
several articles of impeachment, and proved 
against him, was to prevent the execution of 
the act entitled *¢ An act for the more efficient 
government of the rebel States,’’ passed March 
2, 1867. In the nature of the case it has not 
been easy to obta‘n testimony upon this point, 
nor upon any oth’, point touching the miscon- 
ductand crimes: he President. His declara- 
tionsand his usurpationsof power have rendered 
a large portion of the officeholders of the country 
for the time being subservient to his purposes : 
they have been ready to conceal and reluctant 
to communicate any evidence calculated to im- 
plicate the President. Ilis communications 
with the South have been generally, and it 
may be said almost exclusively, with the menu 
who had participated in the rebellion, amd who 
are now hoping for final success through his 
aid. They have looked to him as their leader, 


| by whose efforts and agency in the ofiice of 


President of the United States they were either 
to accomplish the objects for which the war 


away with the occasion which had called it || tenth and eleverth articles, he did in a public || was undertaken, or at least to secure 4 resto- 
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ration to the Union under such circumstances 
chat, as a section of the country and an in- 
terest in the country, they should possess and 
exercise that power which the slaveholders 
of the South possessed and exercised previous 
to the rebellion. These men have been bound 


to him by the strong bonds of hope, fear, and ., 


ambition. ‘The corruptions of the public ser- 
vice have enriched multitudes of his adherents 
and quickened and strengthened the passion 
of avarice in multitudes more. These classes 
of men, possessing wealth and influence in 
many cases, have exerted their power to close 
up every avenue of information. Hence the 
efforts of the committees of the House of 
Representatives and the efforts of the Man- 
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gates from other sections of the country that, 
if he were nominated, he could control beyond 
peradventure che electoral vote of these ten 
States, would have secured his nomination. 
This he confidently anticipated. Nor, indeed, 
can there be much doubt that this scheme 
would have been successful; but it was apparent 
that there was no possibility of his obtaining 


| the control of the War Department and of the 
| Army unless he could disregard and break 


agers to ascertain the truth and to procure tes- || 


timony which they were satisfied was in exist- 
ence have been defeated often by the devices 
and machinations of those who in the North 
and in the South are supposed to be allied to 
the President. There can, however, be no 
doubt that the President in every way open to 
him used his personal and ofhicial influence 
to defeat the ratification of the constitutional 
amendment. Lvidence of such disposition and 
of the fact also is found in the telegraphic 
correspondence of January, 1867, between Mr. 
Johnson and Lewis K. Parsons, who had been 
previou ily appointed Governor of Alabama by 
the President. It is as follows: 


Montcomery, ALABAMA, January 17, 1867. 


Legislature in session. Efforts making to recon- 
sider vote on constitutional amendment. Report 
from Washington says it is probable an enabling act 
will pass. Wedo not know what to believe. L find 
nothing here, LEWIS E. PARSONS, 

Exchange Hotel. 
His Excellency ANprew Jounson, President. 
Unrrep States Mitirary TELEGRAPH, 
EXECUTIVE OFFICE, 
Wasuinoron, D. C., January 17, 1867. 

What possible good ean be obtained by reconsider- 
ing the constitutional amendment? [know of nonein 
the present po-ture of affairs; and I do not believe 
the people of the whole country will sustain any set 
of individuals in attempts to change the whole char- 
acter of our Government by enabling acts or other- 
wise. I believe, on the contrary, that they will event- 
ually uphold all who have patriotisin and courage to 
stand by the Constitution and who place their confi- 
dence in the people. Thereshould be no faltering on 
the part of taose who are honest in their determina- 


tion to sustain the several codrdinate departments | 


of the Government in accordance with its original 


design. ANDREW JOIUNSON, 
Lion. Lewis E. Parsons, Montgomery, Alabama, 
This correspondence shows his fixed purpose 
to defeat the congressional plan of recoustrue- 
tion. Pursuing the subject further it is easy 
to discover and comprehend his entire scheme 
of criminalambition, It was no less than this: 
to obtain command of the War Department 
and of the Army, and by their combined power 
to control the elections of 1868 in the ten States 
not yet restored to the Union. The congres- 
sional plan of reconstruction contained as an 
essential condition the extension of the elective 
franchise to all loyal male citizens, and the 
exclusion from the franchise of a portion of 
those who had been most active in originating 
and carrying on the rebellion, The purpose 


of Mr. Johnson was to limit the elective fran- | 


chise to white male citizens, and to permit the 


exercise of it by all such persons without re- | 


gard to their disloyalty. 
the coutrol of the War Department and of the 
Army it would be entirely practicable, and not 
only practicable but easy, for him in the coming 
elections quietly to inaugurate a policy through- 
out the ten States by which the former rebels, 
strengthened by the support of the Executive 
here, and by the military forces distributed 
over the South, would exclude from the polls 
every colored man and permit the exercise of 
the elective franchise by every white rebel. 
By these means he would be able to control 
the entire vote of the ten rebel States ; by the 
same means, or indeed by the force of the facts, 
he would be able to secure the election of dele- 
gates to the Democratic national convention 
tavorable to his own nomination to the Presi- 
dency. The vote of these ten States in the 
convention, considered in connection with the 
fact that he and his friends could assure dele- 


If he could secure | 








| votes of these ten States. 
| had only to obtain enough votes from the States 


down the act regulating the tenure of certain 
civil oflices, passed March 2, 1867, 
ever, he could annul or disregard or set aside 
the provisions of that act, then the way was 
open for the successful consummation of his 
plan. 
of office holders, scattered all over the coun- 


| try, depending upon him for their offices and 


for the emoluments of their offices, he would 
be able to exert a large influence, if not abso- 


lutely to control the nominations of the Demo- | 


cratic party inevery State of the Union. With 
the War Department in his hands, and the ten- 
ure-of-oflice act broken down, he would be 
able to remove General Grant, General Sher- 
man, General Sheridan, or any other officer 
high or low, who, in his opinion, or upon the 
facts, might be an obstacle in his way. With 
the Army thus corrupted and humiliated, its 
trusted leaders either driven from the service 
or sent into exile in distant parts of the coun- 
try, he would be able to wield the power of 
that vast organization for his own personal 
advantage. 

Under these circumstances it was not prob- 


able merely, but it was as certain as anything | 
in the future could be, that he would secure, | 


first, the nomination of the Democratic party 
in the national nominating convention; and 
secondly, that he would secure the electoral 
This being done, he 


now represented in Congress to make a ma- 
jority of electoral votes, and he would defy the 
House and Senate should they attempt to reject 


the votes of the ten States, and this whether | 


those States had been previously restored to the 
Union ornot. Inacontest with the two Houses 


| he and his friends and supporters, including 


the War Department, the Treasury Department, 
and the Army and Navy, would insist that he 
had been duly elected President, and by the 
support of the War Department, the Treasury 
Department, the Army, and the Navy, he would 
have been inaugurated onthe 4th of March 
next President of the United States for four 
years. 

That the President was and is hostile to Mr. 
Stanton, and that he desired his removal from 
office, there is no doubt; but he has not as- 
sumed the responsibility which now rests upon 
him, he has not incurred the hazard of his 


| present position, for the mere purpose of grat- 


ifying his personal feelings toward Mr. Stan- 
ton. He disregarded the tenure-of-oflice act ; 
he first suspended and then removed Mr. Stan- 
ton from the office of Secretary for the De- 
partment of War; he defied the judgment of 
and the advice and authority of the Senate ; 
he incurred the risk of impeachment by the 
House of Representatives, and trial and con- 
viction by this tribunal, under the influence of 
an ambition unlimited and unscrupulous, which 
dares anything and everything necessary to its 
gratification. lor the purpose of defeating the 
congressional plan of reconstruction he has 
advised and encouraged the people of the 
South in the idea that he would restore them 
to their former privileges and power; that he 
would establish a white man’s Government; 
that he would exclude the negroes from all 
participation in political affairs ; and, finally, 
that he would accomplish in their behalf what 
they had sought by rebellion, but by rebellion 
hud failed to secure. Hence it is through his 
agency and by his influence the South has 
been given up to disorder, rapine, and blood- 
shed; hence it is that since the surrender of 
Lee and Johnston thousands of loyal men, 
black and white, have been murdered in cold 
blood or subjected to cruelties and tortures 


a 


If, how- | 


With thousands and tens of thousands | 


‘ 





| such as in modern times have been perpetrated 
|| only by savage nations and in remote parts of 
|| the world; hence it is that twelve million peo. 
| ple are without law, without order, unprotected 
‘| in their industry or their rights; hence jt is 
that ten States are without government and 
| unrepresented in Congress; hence it is that 
| the people of the North are even now uncer. 
tain whether the rebellion, vanquished jn the 
field, is not finally to be victorious in the coun. 
_cils and in the Cabinet of the country ; hence 
it is that the loyal people of the entire Union 
| look upon Andrew Johnson as their wor, 
| enemy ; hence it is that those who participated 
|| in the rebellion, and still hope that its power 
may once more be established in the country, 
| look upon Andrew Johnson as their best friend 
| and as the last and chief supporter of the view 
|, which they entertain. 
|| The House of Representatives has brought 
| this respondent to your bar for trial, for con. 
|| vietion, and for judgment; but the House of 
| Representatives, as a branch of the legislative 
| department of the Government, has no special 
| interest in these proceedings. It entered upon 
|| them with great reluctance, after laborious and 
‘| continued investigation, and only upon a con- 
viction that the interests of the country were 
|| in peril, and that there was no way of relief 
| except through the exercise of the highest 
| constitutional power vested in that body. We 
do not appeal to this tribunal because any spe- 
| cial right of the House of Representatives has 
| been infringed, or because the just powers of 
| or the existence of the House are in danger, 
except as that body mugt always participate 
in the good or ill fortune of the country. They 
| have brought this respondent to your bar, and 
| here demand his conviction in the belief, as 
the result of much investigation, of much de- 
liberation, that the interests of this country 
are no longer safe in his hands. 

But the House of Representatives, repre- 
| senting the people of the country, may very 
properly appeal to this tribunal, constituted, 
as it is, exclusively of Senators representing 
| the different States of this Union, to maintain 
| the constitutional powers of the Senate. ‘lo 
| be sure, nothing can injuriously affect the 
powers and the rights of the Senate which 
does not affect injuriously the rights of the 
'| House of Representatives, and of the people 
of the whole country; but it may be said with 
great truth that this contest is first for the 
preservation of the constitutional powers of 
this branch of the Government. By your 
votes and action, in concurrence with the 
| House of Representatives, the bill * een 

the tenure of certain civil oflices’’ was passe 

| and became a law, and this notwithstanding 
the objections of the President thereto and his 
argument against its passage. On a subse- 
quent occasion, when you considered the sus- 
pension of Mr. Stanton and the message of the 
| President, in which, by argument and by state- 
| ments, he assailed the law in question, you 
asserted its validity and its constitutionality 
. by refusing to concur in the suspension of Mr. 
Stanton. On a more recent occasion, when 
he attempted to remove Mr. Stanton from 
office, you, by solemn resolution, declared 
that his action therein was contrary to the 
| laws and to the Constitution of the country. 

From the beginning of the Government this 
| body has participated under the Constitution 
| and by virtue of the Constitution in all matters 
pertaining to appointments to office; and, by the 
universal practice of the country, as well be- 
| fore the passage of the tenure-of-oflice act as 
since, no removal of any officer whose appoint: 
ment was by and with the advice and consent 
of the Senate, has been made during a session 
of the Senate, with your knowledge and save- 
tion, except by the nomination of a successor, 
whose nomination was confirmed by and with 
| the advice and consent of the Senate. Mr. 
| Johnson, in presence of this uniform constitu 
tional practice of three quarters of a century 
and against the express provisions of the teu- 
ure-of-office act, made in this particular 
entire harmony with that practico, asserts now: 
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absolutely, the unqualified power to remove 
every officer in the country without the advice 
a consent of the Senate. 

Never in the history of any free government 
has there been so base, so gross, so unjustifi- 
able an attempt upon the = of an executive, 
whether emperor, king, or resident, to destroy 
the just authority of another department of 
the Government. 

he House of Representatives has not been 
indifferent to this assault; it has not been 


arrangement, never consummated into any 
overt act, by which he contemplated, under 
possible circumstances which never occurred, 
that he would violate the neutrality laws of 
the United States. 

Andrew Johnson is guilty, upon the proof in 
part and upon his own admissions, of having 
intentionally yiolated a public law, of usurping 


| and exercising powers net exercised nor even 


ynmindful of the danger to which you have | 


been exposed ; it has seen, what you must ad- 


mit. that without. its agency and support you | 
were powerless to resist these aggressions, or | 
to thwart, in any degree, the purposes of this 


usurper. Inthe exercise of their constitutional 
power of impeachment they have brought him 
to your bar; they have laid before you the evi- 
dence showing conclusively the nature, the 
extent, and the depth of his guilt. 


merely, but for all your successors in these 
high places, and for all the people of this coun- 
try. You cannot fail to discharge your duty ; 
that duty isclear. .On the one hand it is your 


duty to protect, to preserve, and to defend your | 


own constitutional rights, but itisequally your 
duty to preserve the laws and institutions of 
the country. It is your duty to protect and 
defend the Constitution of the United States, 


and the rights of the people under it ; it is your | 
duty to preserve and to transmit unimpaired to | 


your successors in these places all the consti- 


tutional rights and privileges guarantied to | 
this body by the form of government under | 
On the other hand, it is your | 


which we live. 
duty to try and convict the accused, if guilty, 
and to pronounce judgment upon the respond- 
ent, that all his successors, and all men who 
asvire to the office of President in time to 
come, may understand that the House of Rep- 
resentatives and the Senate will demand the 


strictest observance of the Constitution; that | 
they will hold every man in the presidential | 


ollice responsible for a rigid performance of his 
public duties. 

Nothing, literally nothing, can be said in 
defense of this respondent. Upon his own 
admissions he is guilty, in substance. of the 
gravest charges contained in the articles of 
impeachment exhibited against him by the 
House of Representatives. In his personal 


conduct and character he presents no quality || 
. . . re 

or attribute which enlists the sympathy or the 

regard of men. The exhibition which he made | 


in this Chamber on the 4th of March, 1865, by 
which the nation was humiliated and repub- 
lican institutions disgraced, in the presence of 
the representatives of the civilized nations of 
the earth, is a truthful exhibition of his char- 
acter. His violent, denunciatory, blasphemous 
declarations made to the people on various 
oceasions, and proved by the testimony sub- 


mitted to the Senate, illustrate other qualities | 
His cold indifference to the 


of his nature. 
desolation, disorder, and crimes in the ten 
darker features. 

Can any one entertain the opinion that Mr. 
Johnson is not guilty of such crimes as justify 
his removal from office and his disqualifica- 
tion to hold any office of trust or profit under 
the Government of the United States? Wil- 
liam Blount, Senator of the United States, 
was impeached by the House of Representa- 
lwesand declared guilty of ahigh misdemeanor, 
and though not tried by the Senate the Senate 
did, nevertheless, expel him from his seat by 


You hold | 


this great power in trust, not for yourselves | 


tates of the South exhibit yet other and | 











4 vote of 25 to 1, and, in the resolution of ex- | 


Pulsion, declared that he had been guilty of a 
igh misdemeanor. The crime of William 


lount was that he wrote a letter and partici- || 


pated in conversations, from which it appeared 
probable that he was engaged in an immature 
scheme to alienate the Indians of the South- 
West from the President and the Congress of 
the United States; and also, incidentally, to 
isturb the friendly relations between this 
zovernment and the Governments of Spain 
and Great Britain. This, at most, was but an 


| 


| country. 


| swift to violate the laws? 


asserted by any of his predecesgors in office. 

Judge Pickering, of the district court of 
New Hampshire, was impeached by the House 
of Representatives, convicted by the Senate, 
and removed from office, for the crime of hav- 
ing appeared upon the bench in a state of in- 
toxication. I need not draw any parallel between 
Judge Pickering and this respondent. 

Judge Prescott, of Massachusetts, was im- 
peached and removed from office for receiving 
illegal fees in his office to the amount of $10 70 
only. Judge Prescott belonged to one of the 
oldest and most eminent families of the State, 
and he was himself a distinguished lawyer. 
But such was the respect of the Senate of that 
State for the law, and such the public opinion 
that it was the duty of magistrates to obey the 
law, that they did not hesitate to convict him 
and remove him from office. 

The Earl of Macclesfield was impeached and 
convicted for the misuse of his official powers 
in regard to trust funds, an offense in itself of 
a grave character, but atrivial crime compared 
with the open, wanton, and defiant violation 
of law by a Chief Magistrate whose highest 
duty is the execution of the laws. 

If the charges preferred against Warren 


Hastings had been tully sustained by the testi- | 
mony, he would be regarded in history as an | 
unimportant criminal when compared with the | 
Warren Hastings, as governor | 


respondent. 
general of Bengal, extended the territory of the 
British empire, and brought millions of the 
natives of India under British rule. If he ex- 
ercised power in India for which there was no 
authority in British laws or British customs— 


if in the exercise of that power he acquired | 
wealth for himself or permitted others to accu- | 
mulate fortunes by outrages and wrongs per- | 


petrated upon that distant people, he still acted 


in his public policy in the interest of the Brit- | 


ish empire and in harmony with the ideas and 
purposes of the British people. 

Andrew Johnson has disregarded and vio- 
lated the laws and Constitution of his own 
Under his administration the Gov- 
ernment has not been strengthened, but weak- 
ened. Its reputation and influence at home 
and abroad have been injured and diminished. 
He has not outraged a distant people bound 
to us by no ties, but those which result from 
conquest and the exercise of arbitrary power 
on our part; but through his violation of the 
laws and the influence of his evil example 
upon the men of the South, in whose hearts 
the purposes and the passions of the war yet 


linger, he has brought disorder, confusion, | 
and bloodshed to the homes of twelve millions | 


of people, many of whom are of our own blood 
and all of whom are our countrymen. ‘Ten 
States of this Union are without law, without 
security, without safety; public order every- 


| where violated, public justice nowhere re- 


spected; and all in consequence of the evil 
purposes and machinations of the President. 
Forty millions of people have been rendered 
anxious and uncertain as to the preservation 
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poor, dependent, not yet confident of gre 


| newly-acquired rights, exercising their jus 


privileges in fear and trembling, should thus 
be made the victims of the worst passions of* 
men who have freed themselves from all the 
restraints of civil government? Under the 
influence of these examples good men in the 


| South have everything to fear, and bad men 


| 


| of history. 


| 


have everything to hope. 

Caius Verres is the great political criminal 
lor two years he was preetor and 
the scourge of Sicily. ‘The area of that country 
does not much exceed ten thousand square 
miles, and in modern times it has had a popa- 
lation of about two million souls. The re- 
spondent at your bar has been the scourge of a 


|| country many times the area of Sicily and 


containing & population six times as great. 
Verres enriched himself and his friends; he 
seized the public paintings and statues and 
carried them to Rome. But at the ead of his 
brief rule of two years he left Sicily as he had 


| found it; in comparative peace, and in the 


| possession of its industries and its laws. 


This 


| respondent has not ravaged States nor enriched 
p £ 


|| in vain, evenin the South, for any te 
| to his virtues or to his ager conduct. 
’ 


| 


|| ment for these crimes? 


of public peace and the perpetuity of the insti- | 


tutions of freedom in this country. 

There are no limits to the consequences of 
this man’s evil example. A member of his 
Cabinet in your presence avows, proclaims, 
indeed, that he suspended from office indefi- 
nitely a faithful public officer who was ap- 
pointed by your advice and consent; an act 


which he does not attempt to justify by any | 


law or usage, except what he is pleased to 
‘all the law of necessity. Is it strange that in 
the presence of thése examples the ignorant, 
the vicious, and the criminal are everywhere 
_Is it strange that 
the loyal people of the South, most of them 


himself by the plunder of their treasures; but 
he has inaugurated and adhered to a policy 
which has deprived the people of the blessings 
of peace, of the protection of law, of the just 
rewards of honest industry. A vast and im- 
portant portion of the Republic, a portion 
whose prosperity is essential to the prosperity 
of the country at large, is prostrate and help- 
less under the evils which his Administration 
has brought upon it. When Verres was ar- 
raigned before his judges at Rome, and the 
exposure of his crimes began, his counsel aban- 
doned his cause and the criminal fled from the 
city. Yet Verres had friends in Sicily, and 
they erected a gilded statue to his name in the 
streets of Syracuse. This respondent willlook 
i ‘‘monials 
All 
classes are oppressed by the private and public 
‘calamities which he has brought upon them. 
They appeal to you for relief. The nation waits 
in anxiety for the conclusion of these proceed- 
ings. Forty millions of people, whose interest 
in public affairs is in the wise and just admin- 
istration of the laws, look to this tribunal as a 
sure defense against the encroachments of a 
criminally-minded Chief Magistrate. 

Will any one say that the heaviest judgment 
which you can render is any adequate punish- 
Your office is not 
punishment, but to secure the safety of the Re- 
public. But human tribunals dre inadequate 
to punish those criminals who, as rulers or 
magistrates, by their example, conduct, policy, 
and crimes, become the scourge of communi- 
ties and nationg. No picture, no power of the 
imagination can illustrate or conceive the suf- 
fering of the poor but loyal people of the South. 
A patriotic, virtuous, law-abiding Chief Magis- 
trate would have healed the wounds of war, 
soothed private and public sorrows, protected 
the weak, encouraged the strong, and lifted 
from the southern people the burdens which 
now are greater than they can bear. 

Travelers and astronomers inform us that in 
the southern heavens, near the Southern Cross, 
there is a vast space which the uneducated call 
the hole in the sky. where the eye of man with 
the aid of the powers of the telescope has been 
unable to discover nebulew, or asteroid, or 
comet, or planet, or star, or sun. In that 
dreary, cold, dark region of space, which is 


| only known to be less than infinite by the evi- 


dences of creation elsewhere, the Great Author 


| of celestial mechanism has left the chaos which 


| was in the beginning. 


If this earth were 
capable of the sentiments and emotions of jus- 


| tice and virtue, which in human mortal beings 


| 
i} 


| are the evidences and the pledge of our divine 


origin and immortal destiny, 1t would heave 


| and throe, with the energy of the elemental 


forces of nature, and project this enemy of two 
races of men into that vast region, there for- 
ever to exist in a solitude eternal as life, or as 


| the absence of life, emblematical of, if not 


! 


really, that ‘‘ outer darkness’’ of which the 
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Saviour of man spoke in warning to those who 
are the enemies of themselves, of their race, 
and of their God. But it is yours to relieve, 
not to punish. This done and our country is 
agnin advanced in the intelligent opinion of 
mankind. In other Governments an unfaithful 
ruler can be removed only by revolution, vio- 
lence, or force. The proceeding here is judicial, 
and according to the forms oflaw. Your judg- 
ment will be enforced without the aid of a 
policeman ora soldier. What other evidence 
will be needed of the value of republican insti- 
tutions? What other test of the strength and 
vigor of our Government? What other assur- 
ance that the virtue of the people is equal to 
any emergency of national life? 

The contest which the House of Represent- 
atives carries on at your bar is a contest 
in deferse of the constitutional rights of the 
Congress of the United States, representing 
the people of the United States against the 
arbitrary, unjust, illegal claims of the Execu- 
tive. 

This is the old contest of Europe revived in 
America. England, France, om Spain have 
each been the theater of this strife. In l'rance 
and Spain the executive triumphed. In Eng- 
land the people were victorious. The people 


of France gradually but slowly regain their | 


rights, But even yet there is no freedom of 
legislative will; the emperor is supreme. 

Spain is wholly unregenerated. England 
alone has a free Parliament and a government 
of laws emanating from the enfranchised peo- 
ple. These laws are everywhere executed, 
and a sovereign who should willfully interpose 
any obstacle would be dethroned without de- 
lay. In England the law is more mighty than 
the king. In America a President claims to 
be mightier than the law. 

This result in England was reached by slow 
movements, and after a struggle which lasted 
through many centuries. 
not the first nor the last of the patriots who 


resisted executive usurpation, but nothing could | 


have been more inapplicable to the present cir- 
cumstances than the introduction of his name 


as an apology for the usurpations of Andrew 
Johnson, 


‘‘No man will question John Hampden’s | 


patriotism or the propriety of his acts when 
he brought the question whether ship-money 


was within the constitution of England before | 
the courts;’’ but no man will admit that there | 


is any parallel between Andrew Johnson and 
John Hampden. Andrew Johnson takes the 
place of Charles I, and seeks to substitute his 
own will for the laws of the land. In 1636 


John Hampden resisted the demands of an | 
usurping and unprincipled king, as does Idwin | 


M. Stanton to-day resist the ¢laims and de- 
mands of an unprincipled and usurping Pres- 
ident. 

The people of England have successfully 
resisted executive encroachments upon their 


John Hampden was | 








rights. Let not their example be lost upon us. | 


We suppressed the rebellion in arms, and we | 


are now to expel it from the executive coun- 
ceils. 
no further illustration or defense. All things 
then relating to the national welfare and lite 
are made as secure as can be any future events. 

The freedom, prosperity, and power of Amer- 
ica are established. The friends of constitu- 


tional liberty throughout Europe will hail with | 


joy the assured greatness and glory of the new 
tepublic, Our internal difficulties will rapidly 
disappear. Peace and prosperity will return 
to every portion of the country. In a few 
weeks or mouths we shall celebrate a restored 


Union upon the basis of the equal rights of | 


the States, in each of which equality of the 
people will be recognized and established. This 
respondent is not to be convicted that these 
things may come, but justice being done, these 
things are to come. 

At your bar the House of Representatives 


demand justice—justice for the people, justice | 


to the accused. Justice is of God, and it can- 
not perish, Byand through justice comes obe- 


This done, republican institutions need || 


| 


| first degree down to a simple assault. 


SUPPLEMENT TO 


dience to the law by all magistrates and peo- | a twelvemonth, and when the worthy and | 


ple. By and through justice comes the liberty 
of the law, which is freedom without license. 

Senators, as far as lam concerned, the case 
is now in your hands, and it is soon to be closed 
by my associate. The House of Representa- 
tives have presented this criminal at your bar 
with equal confidence in his guilt and in your 
disposition to administer exact justice between 
him and the people of the United States. 

His conviction is the triumph of law, of 
order, of justice. I do not contemplate his 
acquittal—it is impossible. Therefore I do not 
look beyond. But, Senators, the people of 
America will never permit an usurping Exec- 
utive to break down the securities for liberty 
provided by the Constitution. The cause of 
the Republic is in your hands. Your verdict 
of guilly is peacgto our beloved country. 

Mr. JOHNSON. Mr. Chief Justice, I under- 
stand from the counsel for the President who 
is next to address the Senate that he would be 
very much obliged to the Senate if they would 


|| become my duty to notice. 


take their usual recess now, he being anxious | 


to make acontinuing argument. I move, there- 
fore, that the court take a recess for fifteen 
minutes. 

The motion was agreed to; and at the ex- 


piration of the recess the Chief Justice resumed | 


put 1 Of || the chair. 
the press in France; there is no freedom of the || 


Hon. THOMAS A. R. NELSON, counsel 
for the respondent, addressed the Senate, as 
follows: 

Mr. Cuter Justice and Senators: I have 
been engaged in the practice of my profession 
as a lawyer for the last thirty years. I have 
been concerned in every variety of cause which 
van be tried under the laws of the State in 
which I reside. I have, in the course of my 
somewhat lengthy professional life, argued 
sases involving life, liberty, property, and char- 
acter. I have prosecuted and defended every 
species of criminal cause, from murder in the 
But in 
rising to address you to-day I feel that all the 
causes in which I ever was concerned sink into 
comparative insignificance when compared with 
this; and a painful sense of the magnitude of 
the case in which I am now engaged, and of 
my inability to meet and to defend it as it 
should be defended, oppresses me as I rise to 
address you; and I would humbly invoke the 
great Disposer of events to give me a mind to 
conceive, a heart to feel, and a tongue to ex- 
press those words which should be properly 
and fitly expressed on this great occasion. 
would humbly invoke that assistance which 


| comes from on high; for when I look at the 


results which may follow from this trial; when 
I endeavor to contemplate in imagination how 


| it is to affect our country and the world, I 


start back, feeling that Lam utterly incapable 
of comprehending its results, and that 1 cannot 
look into the future and foretell them. 





I feel, Senators, that it will be necessary | 
upon this occasion for me to notice many things | 


which, as I suppose, have but little bearing 
upon the specific articles of impeachment which 
have been presented. In doing so, to borrow 
the language of Mr. Wirt upon the trial of Judge 
Peck, ‘‘ If we pursue the opening arguments 
of the i eeashta Managers more closely than 
may seem necessary to some of the court, it 
will be remembered that it would be presump- 
tuous in us to slight any topic which the learned 
and honorable Managers may have deemed it 
important to press on the consideration of the 
court.’’ 

It has been charged that the President was 
‘‘ trifling ’’ with the Senate. Scarcely had we 
entered upon this trial before charges were 
made against him of seeking, and improperly 
seeking, to gain time ; to effect an unworthy and 
improper procrastination. I shall dwell but a 
moment on that. We supposed that there was 
no impropriety in our asking at the hands of 
the Senate a reasonable indulgence to prepare 
for our defense, when the subject of impeach- 
ment had been before the House of Repre- 
sentatives in some form or other for more than 








| and we, upon the other, were suddenly « 
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Managers who have been selected to conduet 
it in this Senate were armed at all points and 


ready to contest the cause on the one hand 


. os : um 
moned from our professional pursuits: we 
who are not politicians, but lawyers engaged 
in the practice of our profession, were 


SuUie 


| moned here to measure arms with gentlemen 


who are skilled in political gladiation and; 


are 


well posted upon all the subjects that may he 


| involved in this investigation. 


But it is not merely the complaint as to time 
and as to trifling with the Senate that it will 


A great many 


| things have been said, Senators, and among 


_ all over the southern States ;’’ 











the rest an effort has been made to draw *q 
picture of the President’s mind and heart:” 
he has been stigmatized as a ‘* usurper,”’ as q 
‘*traitor to his party,’’ as ‘* disgracing the 
position held by some of the most illustrious 
in the land,’’ as ‘‘a dangerous person, a crim- 
inal, but not an ordinary one,’’ as * eneoyr. 
aging murders, assassinations, and robberies 
and finally, by 
way of proving that there is one step between 


| the sublime and the ridiculous, he has beep 


charged with being *‘a common scold” and q 
‘tribald, scurrilous blasphemer, bandying epi: 
thets and taunts with a jeering mob.” 

Such are some of the many accusations which 
have been made here from time to time in the 
progress of this protracted investigation. Noth- 
ing or next to nothing has been said in vindi- 
cation of the President against these charges, 
It will be my duty, Senators, to pay some 
attention to them to-day. We have borve 
it long enough, and I propose before I enter 
upon the investigation of the articles of im- 


| peachment to pay some attention to these 


accusations which have been heaped upon us 
almost every day from the commencement of 
the trial and which have hitherto passed wo- 
answered and unnoticed on the side of the 
President of the United States. 

If it be true, as alleged, that the President 
is guilty of all these things, or if he has been 
guilty of one tithe of the offenses which have 
been imputed to him in the opening argument, 
and which have been iterated and reiterated in 
the argument of to-day, then I am willing to 
confess that he is— 


“A monster of such frightful mien | 
As to be hated needs but to be seen.” 


I am willing to admit that if he is guilty of 
any of the charges which have been made 


| against him he is not only worthy of the cen 


sure of this Senate, but a whip should be put 
in every honest hand to lash him around the 
world as a man unworthy of the notice of gen- 
tlemen and unfit for the association of any o! 
his race; he should be pointed at everywhere 
and shown as a monster; he should be ban- 
ished from society ; his very name should be: 
come a word to frighten children with through: 
out the land from one end of it to the other, 
so that when one should meet him his sight 
would cause— 
“Each particular hair to standonend | 
Like quills upon the fretful porcupine. 

If he be a man such as is represented on the 
other side, then, Senators, we agree that neither 
I, nor any of those who are associated with 
me, can defend him. 

But who is Andrew Johnson? Who is the 
man that you have upon trial now, and in re 
gard to whom the gaze not of little Delaware, 
but of the whole Union and of the civil zed 
world is directed at the present moment: 
Who is Andrew Johnson? That is a question 
which a few years ago many of those whom I 
now address could have answered, and could 
have answered with pleasure and delight an 
joy. Who is Andrew Johnson? Go to te 
town of Greenville but a few short years 25") 
a little village situate in the mountains o! bas 
Tennessee, and you will see a poor boy enter 
ing that village a stranger, without friends 
without acquaintances, following an humo 
mechanical pursuit, scarcely able to. ae 
unable to write, but yet industrious in his ca 
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ing, honest and faithful in his dealings, and hav- 
‘ng a wind such as the God of heaven had im- 
planted within him, and which it was intended 
and designed should be called into exercise 
and displayed before the American people. 
He goes there, and [ may say, almost in the 
i.nouage of Mr. Clay in reference to the State 
of kentucky, he enters the State of Tennessee 
an orphan, poor, penniless, without the favor 
of the great; ‘* but scarce had he set his foot 
upon her generous soit when he was seized 
and embraced with parental fondness, caressed 
as though he had been a favorite child, and 
atronized with liberal and unbounded munifi- 
coen," In the first instance he applies to 
the people of his county to honor him by giv- 
ing him a seat in the lower branch of the State 
Legislature. ‘That wish is granted. Next he 
is sent to the State Senate ; then to the House 


of Representatives of the American Congress ; | 


then, by the voice of the people in two hard 
fought contests, he was elected Governor of 
the State; then he was sent to the Senate of 
the United States, and his whole career thus 
far was « career in which he had been honored 
and respected by the people, and it has only 
been within some two or three years that 


charges have been preferred against him such | 


as those which are presented now. 


Never since the days of Warren Hastings, 
ay, never since the days of Sir Walter Raleigh, | 
has any man been stigmatized with more severe | 


reprobation than the President of the United 
States. All the powers of invective which the 


able and ingenious Managers can command | 
have been brought into requisition to fire your | 


hearts and to prejudice your minds against him. 
A perfect storm has been raised around him. 
All the elements have been agitated. 


“Far along, 
From peak to peak the rattling crags among 


Leaps the live thunder! Not from one lone cloud, | 


But every mountain now hath found a tongue, 
And Jura answers through her misty shroud, 
Back to the joyous Alps, who call to her aloud!”’ 


The storm is playing around him; the pitiless | 
rain is beating upon him; the lightnings are 


flashing around him; but I have the pleasure 


to state to you, Senators, to-day, and I hope | 
that my voice will reach the whole country, | 


that in the midst of it all he still stands firm, 
serene, unbent, unbroken, unsubdued, unawed, 
unterrified, hurling no words of threat or men- 
ace at the Senate of the United States, threat- 


ening no civil war to deluge his country with | 


blood; but feeling a proud consciousness of 
his own integrity, appealing to heaven to wit- 


ness the purity of his motives in his publie ad- | 


ministration, and calling upon you, Senators, 
in the name of the living God, to whom you have 
made an appeal, that you will doequal and im 
partial justice in this case according to the Con- 
stitution and the laws, to pronounce him inno- 
cent of the offenses which have been charged 
against him. 

Who is Andrew Johnson? 


him? Are there not men here whose minds 


go back to the stirring times of 1860 and 1861, | 
when treason was rife in this Capitol, when | 
en's faces turned pale, when dispatch after | 
dispatch was sent from this Chamber and from | 
the House of Representatives to the people | 


of the southern States to ‘fire the southern 
leart, " to prepare the southern mind for that 


revolution which agitated our country and | 
which cost the lives and the treasure of the | 


nation to such an alarming extent? Where 
was Andrew Johnson then? 


cent Chamber, when “bloody treason flour- 
ished over us,’ his voice was heard arousing 
the nation. Some of you heard it. I only 
ieard its echoes as they rolled along from one 
end of the land to the other, to excite and 
&rouse the patriotism of our common country. 
Yes, he stood * solitary and alone,’’ the only 
member from the South who was disposed to 
rattle’ against treason then; and he now is 
called a traitor himself! He who has periled 
is life in a thousand forms to put down trea- 


’ Are there not | 
Senators here who are well acquainted with | 





rev Standing here, | 
almost within ten feet of the place in which I | 
stand now, solitary and alone, in this magnifi- | 





judged. 
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| son; he who has been reckless of danger; he | 


who has periled his life, his fortune, and his 


to the other that accusation is made, and it 
rings and rings again until the echoes even 
come back to the Capitol, and are intended, if 
possible, to influence the judgment of Senators! 

Who is Andrew Johnson? Nota man who 


| is disposed to betray any trust that had been 


reposed in him; but a man who, whenever he 
has been before the people who know him 


| best, has upon all occasions been sustained— 
sustained by his neighbors, sustained by his 


State, sustained by his country—and who on 


all occasions has shown himself worthy of the | 
high confidence and trust that have been re- | 


posed in him. 

I know, Senators, that when I state these 
things in your presence and in your hearing 
they may excite a smile of derision among 


| some of those who differ with him in opinion. || 

| know that an unfortunate difference of opin- | 
| ion exists between the Congress of the United 
| States and the President, and I feel, in at- 


tempting to address you in his behalf upon 
some of the very questions about which this 


| difference exists, that, in the language of Mr. 


Adams, I am walking in the midst of burning 
plowshares ; 
direct me and to lead me aright, for I believe 
in His presence this day that my distinguished 


| client is innocent of the charges that are pre- 
| ferred against him; and I hope that God’s 


blessing, that has followed him thus far in life, 


| will follow him now, and that he will at the | 
|| end of this trial come out of the fiery furnace | 
| through which he is passing without the smell 
|| of fire upon his garments. 


Who is Andrew Johnson? Why, Senators, 
when the battle of Manassas, as we called it in 
the South, or of Bull Run, as I believe it is 
called in the North, was fought, when our 
troops were defeated, when they rushed in hot 


| haste and awful confusion to this capital, when | 


men’s faces turned pale and their hearts grew 
faint, where was Andrew Johnson then, this 
traitor, this usurper, this tyrant? 


rises with a resolution in his hand, undis- 
mayed, unfaltering, believing in the justice of 
the great cause in which the country was en- 
gaged, and once more his voice was heard 
proclaiming to the whole land and to all the 
world the objects and purposes of the war and 
the determination of the Congress of the Uni- 
ted States, in the fear of God and in the con- 


fidence of the justice of their cause, to pursue || 
it toan honorable and a safe conclusion. Then | 


it was that his voice was heard, and again the 
plaudits of hundreds and thousands shook the 
very walls of this Capitol in his favor, as they 
had done on former occasions when he stood 
here and vindicated the American Constitu- 
tion and proclaimed the determination of the 


| Government to uphold and to maintain it. 


One word more, Senators, in regard to the 
President of the United States. It is admitted 
upon all hands that we are addressing gentle- 
men of the highest intelligence and position in 
the land, many of whom, as has been repeat- 


|| edly said, are judges and lawyers well skilled 


in the law. What has been your rule of con- 
duct either as judges or lawyers when you 
came to pronounce judgment upon the conduct 
of a fellow-man? You endeavored to place 
yourselves in his position; you endeavored to 
look at things from his stand-point; you en- 
deavored to judge of them as he judged of 
them ; and when you thus act you are enabled 
understandingly to determine whether the par- 
ticular act in question be right or wrong. I 
only ask you here to-day, if it be possible for 


|| you to do so, to place yourselves in Andrew 
|| Johnson’s position, and to look from his stand- 


point, and judge in the manner in which he 
I know, Senators, that this is asking 
a great deal at your hands. I know it is ask- 


ing a great deal of men who have fixed opinions 
upon subjects like these to review their own 


but I pray Almighty God to | 


| have made no such calculation. 


Again he | 


was heard in his place in the Senate, and he || culation. 
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| they are different from those of the man whose 
sacred honor to save this land from destruction || 
| and ruin—he now is stigmatized and denounced || 
| as a traitor; and from one end of the country 


conduct they are endeavoring to judge. But 
I feel, when I am addressing you here to-day, 
that I am not addressing a Senate such as the 
honorable Managers spoke of the other day; I 
am not addressing mere politicians. I feel 
that I am addressing judges—the most eminent 
judges known to the laws and the Constitution 
of our country—judges sitting upon the great- 
est trial known to the Constitution; judges 


| who have prescribed an oath for themselves ; 
_and while I know, while we all feel, the power 
| of passion and of prejudice and preconceived 
| opinion, and know the difficulty of laying them 
| aside, yet, Senators, | would humbly and re- 


spectfully invoke you this day, in the name 
of that God to whom you have appealed, to 


| make one honest, faithful effort to banish from 


your mind, as far as possible, all precon- 
ceived opinions; to sink the politician in the 
judge; to rise to the dignity and majesty of 
this great occasion; and, though it be like 
cutting off a right arm or plucking out a right 
eye, | ask you, Senators, to rise to that super- 
human, God-like effort which shall enable 
you to banish these opinions and to do that 
equal and impartial justice which you have 
sworn to do. so 

Some people think that this cannot be done, 
It is impossible to close our eyes against what 
is taking place out of doors. It is impossible 
not to know that the newspapers have dis- 
cussed this case. ‘The press of this country 
is now the most tremendous power that be- 
longs to it, a power greater than the power of 
Presidents and Senators and Representatives, 
the mightiest power known to the land. It is 


| impossible for us to close our eyes against the 


fact that this case has been discussed and dis- 
cussed over and over again in every form by 
those who favor impeachment and by those 
who are opposed to it, and all manner of 
opinions have been expressed. Some have 
said that they can calculate just exactly what 
is to be the result of this trial. Senators, I 
I declare to 
you here most solemnly, I declare to this coun- 
try most solemnly, that | make no such eal- 
No such unworthy investigation has 
for a moment agitated my mind. No, Sena- 


| tors; I would not do a thing so unworthy of the 
| lofty position which you hold in the land. [| 


say to you, and I say to the whole country, that 
whatever others may think, whatever they may 


| believe, I for one do not believe that impeach- 


ment is a foregone conclusion. If I thought 
so, humble as I am, and exalted as you are, 
I would scorn the idea of addressing myself 
to this honorable court; but I do not believe 
it. No, sirs, no; nothing but a result which 
I trust in God never will happen will bring 
me to the conclusion that any such state of 
things exists with honorable men, the rep- 


| resentatives of the sovereignty of the States ; 


for, Senators, we all know enough about the 


| history of our country to know that it requires 


no ordinary talent, no ordinary character, no 
ordinary experience to get to this Chamber in 
which you are acting as the representatives 
of the States. It requires standing, character, 
age, talent, to enable men to come here and 
to occupy the positions that you now occupy ; 


'| and, for the honor of our common country, for 


the honor of American Senators, for the honor 
of our noble aneestors who framed this tribu- 
nal with a vie » do equal and impartial 
justice, I canno. tor one moment credit such 
things. I would say now, as [ have seen it 
said on some few occasions, I would say now 
as ever to the American people, place no con- 
fidence in these things; believe that the Sena- 
tors of the American nation are all honest and 
honorable men; and in every time of trial and 
of danger, when the billows of excitement roll 
high, when human passions are aroused and 
agitated in the highest degree, look to the Sen- 
ate ; look with hope and with confidence ; look 
to those men who are in some degree elevated 


| above dependence upon mere popular clamor 


and hasty and temporary excitement ; look to 
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the Senate; look to it with confidence, and 
thus looking your hope shall not be in vain. - 

‘Thus it is, Senators, that I shall endeavor 
to address you on this occasion. It is with 
this hope and with this confidence that I ap- 
proach the consideration of some of the other 
topics which have been raised in this cause. I 
asked you a moment ago, if possible, to place 
yourselves in the condition of the President of 
the United States, to divest yourselves, so far 
as you can, of all preconceived opinions—and 
] admitted that it is an almost superhuman 
effort to do so—and to place yourselves, as far 
as you can, in his position, to look at his acts 
in the manner in which he looked at them. 
And now trace the history of his life in another 
view, his life as a politician. 

Who is the President of the United States? 
A Democrat of the straightest of strict con- 
structionists ; an old Jacksonian, Jeffersonian 
Democrat; a man who proclaimed his Democ- 
racy in the very letter of acceptance which he 
wrote at the time when he was nominated for 
the Vice Presidency ; 


he was a Democrat, and who endeavored to 
arouse the old Democracy to what he called 


the pure and correct Democracy of the coun- || 
| is no more, but whose memory will be cher- 
| ished with veneration and respect so long as || 


try to rally around the natipnal flag, and to 
sustain the country in the great conflict through 
which it was passing. Now, when you look 


et this, and when you consider all the public | 
speeches that he ever made, examine the rec- | 


ords of Congress, examine your debates every- 


where, look to any question in which an in- | 


quiry into the Constitution of the United States 


was ever involved, where do you find the Pres- | 
You find him under all circumstances | 


ident? 
a strict constructionist of the Constitution, 
adhering with tenacity to the principles of that 
party faith in which he had been trained and 
educated ; and when you look at the great dif- 
ference of opinion that exists between him and 
yourselves and him and the House of Repre- 
sentatives upon the great questions that are 
agitating the country, while you may differ 
from him in opinion, while you do differ with 
him in opinion, yet, Senators, I ask you if 
he may not honestly entertain an opinion dif- 
ferent from yours? 


a man who told you and || 
who told the whole country in that letter that | 


SUPPLEMENT TO © 


_ his official duty ; there is the platform on which 


{| 
1] 


he has stood; and if he has not viewed it in | 


the light in which others regarded it, still, Sen- 
ators, we ask you if it is not capable of being 
regarded in the lightin which he viewed it? If 
it is, then, as I shall maintain, we deprive this 
“praesent of all improper motive. 
rere to you to-day that in view of all the testi- 
mony which has been offered on the other side, 
in view of all that is known to the history of 
the country, with the exception of one solitary 
circumstance, the President of the United States 
has stood up in letter and in spirit to what 
he believed to be the terms of this resolution 
which was adopted with something approach- 
ing unanimity in both Houses of Congress in 
1861. In the progress of the war he felt that 
it was necessary for him to yield the question 


_ of slavery so far as he had any influence in the 
| State or section of country in which he resided. 
| He did yield, and he wentas far as the farthest 
to proclaim emancipation in the State over | 





which he had been placed as military gov- 
ernor; but in all other respects he has en- 


deavored to carry out the terms of this resolu- | 
tion, which was introduced by himself in the || 


Senate, and into the other House by the ven- 
erable Crittenden, known to you all, who now 


America shall have a name. So long as talent 
and genius and independence and faithfulness 
and firmness shall he venerated and respected, 
the name of that great and good man will be 
honored in our own and all other lands. 


Do not misunderstand me, Senators. It is | 


not my purpose to enter to-day upon any dis- 
cussion of the differences of opinion between 
the Congress of the United States and the 
President in regard to the different reconstruc- 
tion policy which has been pursued by each. 
I only advert to it for the purpose of showing 
that there was a pledge that the dignity, equal- 


| ity, and rights of the States should be pre- 


Do accord to him some: | 


thing of those motives that you accord to every | 


other buman being upon a trial; accord to 
him at least what the laws of the land grant to 


the meanest criminal who ever was arraigned | 


at the bar of justice ; accord to him the benefit 
of the legal presumption that he shall be pre- 
sumed innocent until the contrary appears. 


Look at his motives, look at the manner in | 


which he has acted; and if there has been, as 
there is, an unfortunate difference of opinion 
between him and the Congress of the United 
States upon great constitutional questions, why, 
Senators, attribute that difference, if you please, 
to the training, to the education, to the habits 
of thought of his whole life} but do not, in the 
absence of proof, attribute it to unworthy, 
base, mean, dishonorable motives, as you are 
asked to do on the other side. 

I beg leave, Senators, to remind you of the 
resolution to which | adverted a few moments 
ago: for, in the view which I take of thiscase, 
that resolution furnishes a key to the whole 
conduct of the President in the controversy 


out of which this unfortunate prosecution has | 
How was that resolution of 1861? It | 


arisen. 
18 familiar to you all: 


“Resolved, That the present deplorable civil war 
fas been forced upon the country by the disunionists 
of the southern States now in revolt against the con- 


stitutional Government and inarms around thecapi- | 


tal; that in this national emergency Congress, ban- 
ishing all feeling of mere passion or resentment, will 
recollect only its duty to the whole country; that this 
war is not prosecuted on our part in any spirit of 
oppression, nor for any purpose of conquest or sub- 
jJugation, nor for the purpose of overthrowing the 
rights or established institutions of those States, but 
to defend and maintain thesupremacy of the Consti- 
tution and all laws made in pursuance thereof, and 
to preserve the Union with all the dignity, equality, 


and rights of the several States unimpaired; that as | 
s0001 as these objects are accomplished the war ought | 


to cense,”’ 
There is the chart that has guided the Presi- 
dent of the United States in the discharge of 


served; and in 1860 and in 1861, when the 
galleries of this Senate rang with shouts and 
applause of the multitude, when fair women 
and brave men were not ashamed to express 
their admiration for and gratitude to him who 
is now on trial before you, he advocated a doe 
trine which was exceedingly obnoxious to the 
people of the southern States. What was that 
doctrine? It was that the Congress of the 
United States had the power to compel obe- 
dience to the Constitution and laws of the 
United States. He denounced the doctrine 
of secession. 
the right to withdraw from the Union without 
the consent of allthe States. He insisted that 


| the whole power of the Government should be | 
| brought into requisition to keep those States 


within the Union. 

He faithfully maintained his principles dur- 
ing the war. When the war was over; when 
Lee surrendered suddenly and unexpectedly ; 


when the Government was cast upon him by an | 


act beyond his control; when all its responsibil- 


| ities were devolved upon him, and in the sud- 


| den emergency in which he was called upon to 


/act it was necessary for him to act promptly, 


to act hastily, to act speedily, so as to bring 
the state of hostilities to a final termination as 
soon as possible, Senators, what did he do? 
There was no time to call Congress together, 
no time to assemble the representatives of the 
nation, for the situation of the country, upon 
Lee’s surrender, demanded immediate and 
prompt action. What did the President do? 
According to the testimony of Mr. Stanton 
himself, which is now known and familiar 
through all the land, the President of the Uni- 
ted States undertook to carry out what he be- 
lieved to be the policy of his lamented prede- 


cessor. He undertook this in good faith. He | 


retained the Cabinet which Mr. Lincoln left. 
He manifested no desire to segregate himself 
from the party by whom he had been elevated to 


_ power. Heendeavored faithfully to carry outthe 


|| provisions of the resolution of 1861 to preserve | 
the dignity, equality, and rights of the States, || i . C a 
and not to impair them in the slightest degree. || shulldothiz. You are obliged to resort to" 
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_ isa traitor to his principles, or a traitor to ¢) 


| where ? : 
| justice that you have inscribed upon the table' 


| day, I ask you, Senators, where do you get 








And now the question which I put before thi 
Senate and before the whole country js {| . 
suppose he committed an error ; suppose he is 
wrong ; suppose Congress is right; in the name 
of all that is sacred, [ ask can you predient, 
guilt of any acts like these? In the name of 
all that is sacred, l ask can any one Say that he 


lls: 


party that elected him? It isa mere differeues 
of opinion, an unfortunate, a very unfortunate 
one, between him afd the Congress of th, 
United States; but who can say in the spirit 
of candor and truth that he was not endeavor. 
ing and did not in all his acts strive to Carry 
out what he believed to be the policy of tho 
arty by whom he was elevated to power? 


Vhen he did everything that he thought it was 


,ouisiana, and certainly following the spirit of 
Mr. Lincoln’s proclamations and efforts, he 
sought to restore the other southern States to 


| the relations which they had maintained to oy: 


common Union before the civil war commenced, 
I ask who can say that there was guilt in gli 
this? You may differ-with him in opinion; 


|| you may think he was wrong; | have no doubt 


that a large majority of the Senators whom [| 
address do conscientiously and honestly believe 
that he was wrong; but still, Senators, does 
the mere fact that you think he was wrong dis. 
robe this case of that part of our defense which 
rests upon the honesty and the integrity of the 
judgment which he exercised? Ia the name 
of all that is sensible I ask, is a judge to be 
tried because he mistakes the law in a charge 
to a jury? I need not turn to authorities; [ 


| need not read law books to satisfy the honor. 


able Senate that every man acting in a judicial 
capacity, from a simple justice of the peace up 
to the Chief Justice of the highest court in the 
United States, is protected by the laws of the 
land in the faithful and honest exercise of the 
judgment that is conferred upon him. 

You have heard a great deal, Senators, about 
the doctrine of implied powers. I may have 


| occasion to speak of that again in another part 
of my observations to you; but now let me 


put one plain, simple question to this Senate 
and to the whole country: can any man put 
his finger upon any sentence or clause in the 
Constitution of our country which says who is 
to restore the relations of peace in the land 


| when they have been disturbed by a civil war? 
| You have the power to suppress rebellion ; but 
| the very moment you go beyond the language 
He denied that any State had.) 


of the Constitution you launch out into implied 
powers. The very moment you depart from 
the language of the Constitution you are obliged 
to resort to the doctrine of implication, and the 


| very moment you admit the doctrine of impli: 
cation then | maintain that that doctrine is 


ust as applicable to the President of the 
United States as it is to any Senator or to any 
Representative. 

I know to whom I am addressing myself; | 
know the intelligence and the high respects 
bility of this great tribunal; but I put the 
question with fearless confidence to every Se 


_ ator, where do you get the power in the Con- 
| stitution to pass your reconstruction laws! 
|| Where do you get it unless you get it under the 
| power to suppress insurrection? Where do you 


get it unless you obtain it under those general 
powers by which the war was carried on, and 
under which it was declared that a Government 
has an inherent right to protect itself against 
dissolution? Where do you get the power else: 
In the name of law and order and 


over the door that enters into this magniiicen 
Chamber, ‘and which I trust will be inscribed 
in characters of living light upon the mvt 


and the heart of every Senator I atin 
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power if you do not get it by implication® 


The Constitution is silent. It does not say 


‘that Congress shall pass laws to reconstruct 


States that have been in rebellion. It does 
not say that the President of the United Statet 
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ication. He is the Commander-in-Chief of 
your armies. The country was in a state of 
war; peace had not been declared when these 
measures ol his were undertaken, — It was 
necessary to protect the country against dis- 
banded armies, against the ravage and the 
ruin that were likely to follow in the wake of 
:housands upon thousands of soldiers who were 
gischarged and turned loose upon the country. 
] repeat, there was no time to falter, no time 
to hesitate, no time in which even to ask the 
judgment aud the aid of the Congress of the 
United States. He was forced to act; and if, 
in the construction of the powers and duties 
that belong to him as President of the United 
States, as Commander-in-Chief of your Army, 
as the principal executive officer in the land, 
your President mistook his powers, if he miscon- 


ceived them, if he fell into the error into which | 


you may say that Mr. Lincoln, his lamented 
predecessor, had fallen, I ask you, gentlemen, 
is there to be no charity, no toleration, no 
license, no liberality for a difference of opin- 
‘on? Have we gone back two hundred years 
in the history of the world to the period when, 
as you all know, it was customary, especially 
in regard to religious opinions, to burn at the 
stake for differences in opinion; or do we live 
in the midst of the light of the nineteenth cen- 


THE 


ve SaaS a TH 
unwillingness to set aside the constitutions of || 


Arkansas and Louisiana. In his proclamation 
of December 8, 1863, he had invited—mark 
my language—he had invited the people of 
the rebellious States to form new constitutions, 
to be adopted by not less than one tenth of the 
voters who had voted at the presidential elee- 
tion of 1860, each of whom should take the 
oath of amnesty prescribed by his proclama- 
tion, President Johnson, as you know, when 
he came into power, recognized Governor Peir- 
point’s government in Virginia, a government, 
if I am correctly informed as to its history, 
actually embracing only a few counties of the 
State of Virginia during the war; but which 
the Congress of the United States thought, 
and rightfully thought, was sulliciently well 
organized to justify it in consenting to the 
formation of a new State, now known as the 


| State of West Virginia. 


This is the correct statement of the case, if I | 
am not misinformed as to the facts of history ; 
and, Senators, you will pardon me if 1 should 
fall into errors on these subjects, because, as 
I have stated to you, I am no politician. It is 
like carrying coals to Neweastle or telling a 
thrice told tale for any of us to argue these | 
questions before Senators and Representatives 
who are much more familiar with them than 
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ted States in December, 1865, who was thera 
in all this broad land, from ‘one end of it to 
the other, that dared to point ‘* the slow, un- 
moving finger of seorn’’ at Andrew Johnson 
and say that he was a traitor to his party, or 
say that he had betrayed any trust reposed in 
him? He was faithtully carrying out what I 


repeat he believed to be che poliey of Congress 


and of his predecessor. He was anxious that 
this Union should be restored. He was aux- 
ious to pour oil upon the troubled waters and* 
heal the wounds of his distracted and divided 
country. If he erred in this it was almost a 


divineerror. If he erred in this it was a noble 
error. It was an error which was intended to 


restore peace and harmony to eur bleedin 
country. It was an error which was ae 
to banish the recollection of the war. It was 
an error which was intended to bring into fra- 
ternal embrace the fathers and the sons, the 
brothers and the sisters, the husbands and the 
wives who had been separated through that 
awful calamity which overshadowed our coun- 
try and that terrible civil war which drenched 
the land in human gore. 

I say that if he committed an error in this, 
it is not an error that should be imputed as a 
crime; and however greatly you may differ 
from him, if you will pronounce upon his con- 


«, dow tury, when the Gospel is spread abroad, when || we are, and if I should fall ‘into any errors I duct that judgment which I invoke elevated 
ng dis. a liberal and enlightened spirit characterizes || beg you to believe that they are errors of igno- || judges to pronounce; if you pronounce that 
> which the age, when the human mind has been devel- || rance and not of design. I know the great || cool, calm, dispassionate judgment which must 
r of the oped in such form and to such extent as the || Superiority that the gentlemen who are Man- | be exercised by every one of you who intends 
> name world never witnessed before? I ask you, Sen- |) agers in this cause have over us in their knowl- || faithfully to redeem the pledge which he has 
» to be ators, is he to be judged in the spirit of the | edge of these matters, because each member || made to God and the country, I think, Sena- 
charge dark and the Middle Ages; are you to go back || of the House of Representatives and every Sen- || tors, you will surely acquit him of many of the 
ities: [ to the history of the miduight of mankind in ator in reference to these subjeets may say of || accusations that have been made against him, 
honor: order lo find a rule for his conduct ; or areyou | himself ‘pars fué;’ you have all been con- || One other thought before I leave this branch 
judicial to judge him with a liberal, enlightened, patri- cerned in themand they are much more familiar || of the subject. On the 20th of August, eae 
eace up otic judgment, and give his conduct the weight to youthan they aretome. Still, Senators, | beg || the President of the United States proclaime 

t in the to which it is entitled? i| leave to remind you that President Johnson the rebellion at an end, and on the 2d of March, 


I maintain on this great subject that the | 


recognized the Peirpoint government. ‘That 
President in his position as the chief executive 


government was recognized as the State gov- 


1867, an act was approved entitled ‘* An act to 
provide for the temporary increase of the pay 


3 of the 
» of the 


s, about 
ry have 
der part 
let me 
Senate 


oficer of the land was entitled to form a judg: | 


ment; that he was compelled to form it; and 
that even if his actions were erroneous and con- 
trary to the Constitution, if he was governed 
by honest and correct and upright motives, his 
honesty and integrity of motive in this court 


ernment of Virginia under an election held by | 


| the people of that State, and under that elee- 


tion West Virginia was formed into a new 
State, and all this was done, if 1 am not mis- 
informed, without, any act of reconstruction | 
being passed by the Congress of the United 


of officers in the Army of the United States,” 
by the second section of which it is enacted; 

“That section one of an act entitled ‘An act to 
increase the pay of soldiers in the United States 
Army, and for other purposes,” approved June 20, 
1864, be, and the same is hereby, continued in full 
force and effect tor three years trom’’— 


or any court under the heavens is a shield and || States. 


nan put : ; ° 
a protection to him against all the darts that | 


2 in the 


Mark the language— 
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may be leveled at him from any quarter, high | 


or low. The servant that knew his master’s 
willand did it not was punished; but never 
the servant who did not know his master’s will 
or who erred, and honestly erred, in the exer- 
cise of the best judgment and reason he pos- 
sessed. 

Senators, I maintain that this cursory glance 


at the history of the country and of the differ- | 


ence of opinion that exists between Congress 


and the President is sufficient to show that he 


was animated by upright and correct motives, 
and that he ought not to be judged in the 
spirit in which the honorable Managers ask 
that he shall be judged; his acts ought not to 
be condemned; but you ought to give him at 
least the merit of having had reason to act in 
the manner in which he did act. 


| him. 


When President Johnson came into power, 
and saw that the Congress of the United States 


|| had recognized the existence of the State of 


Virginia and had formed West Virginia into a 
new State within her jurisdiction, was he not 


justified in the belief that by recognizing the 
| Peirpointgovernment he was pursuing not only 
| the policy of Mr. Lincoln and the party that 


elevated him to power, but the policy of the 
Senate and House of Representatives of the 
United States? Surely so; and if he com- 
mitted an errorit was an error of the head and 
not an error of the heart, and it ought not to be 
made a matter of railing accusation against | 


‘The President when he came into office was | 


| guided by these precedents, and, if you allow 


me to coin a word, by the unapproved act of 
1864, (Mr. Davis's bill,) which recognized the | 


‘from and after the close of the rebellion as an- 
nounced by the President of the United States by 
proclamation bearing date the 20th day of August, 
1866,” 

There is a legislative, a congressional recog- 
nition of the fact that the war is at an end; 
there is arecognition of the President's power 
so to proclaim it, and without discussing the 
question, (for I have said | will not enter upon 
the discussion of it, though I am invited to it, 
I might almost say by the repeated remarks 
which have been made by the honorable Man- 


| agers,) I maintain that this legislative recog- 


nition of the President’s proclamation an- 
nouncing the termination of the civil war, the 
close of the rebellion, was a recognition of the 
fact that the southern States were not out of 
the Union and that it goes far to extenuate, if 
not to justify, the view which the President 
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Withont dicussing the questions, but merely 
for the purpose of recalling the attention of 
Senators to certain dates, | beg leave to re- 


of the United States took in reference to the 


right of the President to appoint military gov- | 
| restoration of these States to their harmonious 


|ernors. Now, without dwelling upon that 
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mind you, as I have already done, that, accord- | 
ing to Mr. Stanton’s own testimony in another | 


investigation, which has been published under 


the authority of Congress, the President of the || 


nited States endeavored to carry out what he 
believed to be the policy of Mr. Lincoln; and 
alter referring to some few dates and circum- 
stances I shall pass from this part of the his- 
tory of our country without undertaking to dis- 
cuss the merits of the difference of opinion 
between Congress and the President. i only 
allude to it for the purpose of relieving him 
‘tom the charge of being a usurper, a traitor, a 
tyrant, a man guilty of every crime known 
under the heavens! 

Mr. Lincoln, in his proclamation of July 8, 
1864, stated that he had failed to approve the 
‘st reconstruction bill passed by Congress on 


the 2d of July, 1864, and had expressed an 
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| 4th of December, 1865, he communicated his 
| action to Congress, denying that secession had 
| segregated the rebellious States from the Union, 
| and leaving it to each a House to judge of the 


point I simply recall to your recollection the 
fact that by a proclamation he recognized 
Francis H. Peirpoint as Governor of Virginia 
on the 9th of May, 1865. Between the 29th | 
of May and the 13th of July, 1865, he ap- 
pointed provisional governors for North Car- 
olina, Mississippi, Georgia, Texas, Alabama, 
South Carolina, and Florida. In October, 
1865, he sent dispatches to Governor Perry, of 


| South Carolina, and others, urging the adoption 


of the anti-slavery amendment. And on the 


elections, qualifications, and returns of its own 
members, 

Now, Senators, let me pause a moment and | 
ask you the question here, up to that time, up | 


relations with the Government of the country, 

And now, Senators, having disposed to some 
extent, but not entirely, of these personal 
charges which have been made against the 
President, having reviewed briefly and imper- 
feetly something of his personal and political 
history, I invite you to look back upon the 
record of his whole life, and in his name lask 


| you, and I ask the country to-day, as Samuel 


asked the people of Israel in the olden time: 


** Behold, here [ as; witness against_me before 
the Lord and before His anointed, whose ox have 


| | taken? or whose ass have I taken? or whom have 


I defrauded ? whom have I oppressed ? or of whose 
hand have [ received any bribe to blind mine eyes 
therewith ? and | will restore it te you.” 

And I trust that the answer of this Senate, 
and the answer of the whole country, will be 
such as the people of Israel gave ; for— 

“They said, thou hast not defrauded us, nor op- 


to the assembling of the Congress of the Uni- || pressed us; neither hast thou taken aught of any 
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man’s hand. And hesaid unto them, the Lord is wit- 
ness against you and Hisanointed is witness this day 
that yehave not foundaughtin my hand. Andthey 
answered, he is witness.” 


The President appeals with proud confidence 
to the Senate and the whole country to attest 
the purity and integrity of his motives; and 
while he does not claim that his judgment is 
infallible, while he does not claim that he may 
not have committed errors—and who in his 


,position may not have committed great and 


grievous errors—while he claims no such at- 
tributes as these, he does claim, before this 
Senate and before the world, that he is an 
honest man, that he is a man of integrity, that 
he is a man of pure and upright motives; and 
notwithstanding the clamor that has been raised 
against him, he feels it, and he appeals to the 
judgment of this Senate and of the world to 
vindicate him in it. 

Mr. ChiefJustice and Senators, one of the first 
questions which, as [ respectfully think, is of im- 
sortance in this cause is a question which I have 
barely touched in passing along but have not 
attempted to consider. That question is, what 
sort of tribunal is this? Is this a court or is 
it not? Some votes have been taken, Sen- 
ators, as you know, in the progress of this 
cause upon this question. It has not been dis- 
cussed according to my recollection by any of 
the counsel for the President. At an early 
period of the trial you retired to your Chamber 
to consider of it. What debates you had there 
I know not. Whether they have been pub- 
lished I know not. 
by the Chief Justice, but whether the discus- 
sions in the secret session of the Senate have 
been published I confess [am ignorant. 
that I have to say is that if they have been 
published I have not seen them. While I do 
not know to what extent the opinion of Sen- 
ators may be fixed and formed upon this ques- 
tion, I ask, as a matter of right, whether you 


consider yourselves as having decided it or | 


not, that you will allow me to address myself 
for a short time to the consideration of this 
which I regard as one of the greatest questions 
that ever has been presented since the forma- 
tion of our Government. I think | am not 
asking too much at the hands of the Senate 
when [ ask to be heard upon this subject; for 
even if you have decided the question, if you 
follow the analogy furnished from courts of 
law and equity, where a rule for a new trial 
may be entered at nisi prius or a petition for 
a rehearing may be filed in a court of chan- 
cery, or a bill of review or a reargument or 
anything that a judge may deem proper to be 
heard upon a subject that is before him, it will 
not be asking too much for me to request you 
to hear me for a few moments upon this sub- 
ject. 

It wasargued by the honorable Manager who 
opened this cause that this is a mere Senate ; 
that it is notacourt. I will call your attention 
to a single paragraph or two in the learned ar- 
gament of the able gentleman who has managed 
this cause with such consummate tact and 
ability on the side of the prosecution, and from 
whom we have had so many fine examples of 
the decency and propriety of speech. He says: 


“TI trust, Mr. President and Senators, I may be | 


pardoned for making some suggestions upon these 
topics, because to us it seems these are questions not 
of form, but of substance. If this body here is a 
court in any manner as contradistinguished from the 
Senate, then we agree that many, if not all, the 
analogics of the procedures of courts must obtain; 
that the common-law incidents of a trial in court 
must have place; that you may be bound in your 
proceedings and adjudication by the rules and pre- 
vedents of the common or statute law.” 
os a ” * * +“ a * * + 

“We claim and respectfully insist that this tri- 
bunal has none of the attributes of a judicial court 
as they are commonly received and understood. Of 
course, this question must be largely determined by 
the express provisions of the Constitution, and in it 
there is no word, as is well known to you, Senators, 
which gives the slightest coloring to the idea that 
this isa court, save that in the trialof this particular 
respondent, the Chief Justice of the Supreme Court 
must preside.”’ 


That position has been affirmed again in 
argument by others; and treatises, I had almost 
said volumes, have been written upon this 
subject. Able and learned arguments have 


Your votes were announced | 


All | 
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been presented to the Senate, and through the 
newspapers to the public, upon this question. 


to the black-letter learning of the English law 
books and the English Parliament to search 
for precedents, to search for authorities in ref- 
erence to this great question; and the position 
which they have assumed and most learnedly 


| 


| 


| Gentlemen in their researches have gone back || 


and persistently insisted upon is that this high | 
| court of impeachment possesses all the powers | 


of a court of impeachment in England ; that it 


same regulations; that you are not to go to the | 


' common law for precedents or principles to | 


guide your judgment, but that you are, in the 
language of two of the ablest gentlemen on the 
other side, ‘ta law unto yourselves.’’ Let us 
consider this position fora moment. I have 
but one answer to make to it. 

It is not my purpose to follow the industri- 
ous and caretul and diligent and learned Man- 


agers on the other side, and | do not utter these | 


as words of vain and empty compliment, for 


| they have bestowed a degree of labor, industry, | 
| and research in the investigation of this cause 








that is in the highest degree creditable to their 


talents and to the integrity and fidelity with | 


which they are endeavoring to discharge the | 


trust that has been reposed in them by the 
House of Represéntatives. But, with the great- 
est respect for the ability and learning which 
have been displayed upon the other side, | beg 
leave, Mr. Chief Justice and Senators, to sub- 
mit to your consideration one or two arguments 
which it strikes me are pertinent and appro- 
priate. 

In the first place, I deny that you are to go 
to the law of Parliament, the lex parliamenta- 
ria, for the authority which is to guide and 


govern and control in this great trial; and why | 


do | say so? Because | maintain that this 
tribunal is different from any tribunal that the 
world ever saw. 
in history. It never had a parallel. 
had an existence until it sprang into being, 


| full-armed, like Minerva from the brain of 


Jove, under the creative hand of those who 
framed the Constitution of the United States. 
You are to interpret it, as | maintain, not by 
the lights of English history alone, but by the 


| light of the cireumstances under which the Con- 
| stitution of the United States was adopted. 

I do not say, Mr. Chief Justice, that youare | 
to ignore history. I do not say that you are to | 


No such tribunal is known | 
It never | 





ignore a knowledge of the decisions that have | 
been made in Parliament or that have been | 
made in the courts of justice of England. 1 | 
grant that upon some subjects it is perfectly | 


right and proper to go to English history, to 


examine English law books, to investigate Kng- | 
lislf causes, with a view of interpreting phrases | 
and terms that were known to our fathers, and 


that have been incorporated into the Consti- | 


tution of the country; but none of them afford 
any clue to this investigation, none of them 
afford any light upon this subject; and why? 
Because, I repeat, this tribunal has no exem- 


| plar in the history of the world. It is the tri- 


bunal of the American Constitution, and we 


must look to the language of the American | 


Constitution in order to ascertain what it means; | 


and I ask, and 1 hope your Honor will not take 
any offense at my using phraseology which lam 


sure is not intended to give any, | respectfully | 
ask this Senate, whether it was the intention of | 


the framers of the Constitution that the Chief 
Justice of the United States should be called 
down from the most elevated tribunal upon the 
face of the earth to preside over your deliber- 
ations, and that when he comes here heshall 


have no more power than an ordinary speaker | 


of an ordinary House of Representatives, and 
hardly so much ; that he shall be a mere autom- 


aton, a machine, a conduit through whom the | 


votes of the Senate are to pass to the records 
of the country? 

I insist that there was an object, a high ob- 
ject and purpose in the framers of the Consti- 
tution when they called the Chief Justice from 
his lofty position to preside over the delibera- 
tions of the Senate. There was an object and 








on the other side to prove that it was the 
igs to be governed by the same rules and the || 
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a purpose, an object such as'never had been 
attained in English history; an object such ~ 
was unknown to the British constitution : for 
may it please your Honor, under the British 


| constitution, as [ understand its history, Par. 


liament did not consider themselves bound } 
the judgment of the judges, although they often 
consulted them upon legal questions, | main. 
tain that inmesl of that fact furnishing an 
argument, as they have attempted to use it 
tention of the framers of the Constitution that 
the Chief Justice should be a mere automaton 
or cipher in this trial, when you look to the 
history of the formation of the Constitution 
every intendment is to be taken to the cop. 
trary. 

Now, without taking up too much time, Sep. 
ators, on this question, interesting and jp. 
portant as it is, | beg leave to remind you of 
some facts connected with the history of this 
subject. I do not consider that it is necessary 
for me to bring in volumes here and to read 
page after page to the Senate upon this subject, 
I take it for granted that Senators are informed, 
and no doubt a great deal better informed 
upon it thanIT am. All that [deem it materia 
and important to do is to refresh your reco}. 
lection in regard to some of the circumstances 
connected with the incorporation of this pro- 
vision into the Constitution of the United 
States. You will recollect, Senators, that 
when the Constitution was about to be formed 
various plans of government were offered, 
Without bringing in the volumes or taking up 
the time of the Senate to read at length the 
different plans of government which were pro- 
posed by different members of the Convention 
that formed the Coustitution, I only call your 
attention to so much as I think is pertinent 
to this question. You remember that Colonel 
Hamilton introduced what was called a plan 
of government, and in the ninth section of that 
it was provided that— 


“wm 


tovernors, Senators, and all officers of the United 
States to be liable to impeachment for mal and cor- 
rupt conduct, and upon conviction to be removed 
from office and disqualified from holding any place 
of trust or profit; all impeachments to be tried bya 
court.” 

Mark the proposition, for it is in the light 
of these propositions that | maintain we are to 
arrive at a true and correct interpretation of 
the Constitution itself: 

_“Allimpeachments to be tried by a court, to con- 
sist of the chief or senior judge of the superior court 
of law in each State: Provided, that such judge hold 
his place during good behavior, and have a perma- 
nent salary.” 

That was introduced on the 18th of June, 
1787, and will be found in 1 Eliot’s Debates 
on the Federal Constitution, page 180, Mr. 
Randolph had a plan of government; and the 
thirteenth proposition contained in Mr. Ran- 
dolph’s plan was in these words: 

“Resolved, That the jurisdiction of the national 
judiciary shall extend to cases which respect the 
collection of the national revenue, impeachment of 
any officer, and questions which involve the national 
peace and harmony.” 

That was introduced on the 19th of June, 
1787, and is set out in 1 Eliot’s Debates, 
page 182. In Mr. Charles Pinckney’s plano, 
introduced on the 19th of May, 1787, four 
days after the Convention was organized, it 
was provided that— 

“The jurisdiction of the court -to be termed the 


Supreme Court should extend to the trial or im- 
peachment of officers of the United States. 


That is set out in the first volume of the 
Madison Papers, page 131. Mr. Madison pre 
ferred the Supreme Court for the trial of im- 
peachments, or rather a tribunal of which that 
should form a part. (See the Supplement to 
Eliot and 5 Madison Papers, p. 528.) Mr. 
Jefferson, in his letter of the 22d of Feb- 
ruary, 1798, to Mr. Madison, alludes to Mr. 
Tazewell’s attempt to have a jury trial of im 
peachments. That will be found in the fourth 
volume of Jefferson’s Works, page 215. 

Mr. Hamilton, in the Federalist, No. 
says: ' 
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the formation of the court of impeachments? This 

ion would certainly have been attended with sev- 
> ivantages ; but would they not have been over- 
halanced by the signal disadvantage already stated, 
arising from the agency of the same judges in the 
4 auble prosecution to which the offender would be 
liable? fo a certain extent the benefits of that 

sion Will be obtained from making the Chief Jus- 
we of the Supreme Court the president of the court 
of impeachments, fs 18 proposed to be done in the 
plan of the convention; while the inconveniences of 
an entire incorporation of the former into the latter 
will be substantially avoided. This was perhaps the 
prudent mean. 


eral ae 


Messrs. Madison, Mason, Morris, Pinckney, 


Williamson, and Sherman discussed the im- 
neachment question, and in lieu of the words 
“bribery and maladministration,’’ Colonel 
Mason substituted the words ** other high crimes 
and misdemeanors against the State,’’ as 1s 
shown in 5 Eliot’s Debates, and Madison 
Papers, 528, 529. On the same day a com- 
mittee of style and arrangement was appointed, 


consisting of Messrs. Johnson, Hamilton, Mor- || 


ris, and King. On Wednesday, the 12th of 
September, 1787, Dr. Johnson reported a digest 
of the plan. On Monday, the 17th of Septem- 
her, 1787, the engrossed Constitution was read 
and signed, as will be seen in 5 Madison 
Papers, page 553. 

So far, Senators, as I have examined this 
question it does not appear when or how the 
words ‘‘when the President of the United 
States is tried the Chief Justice shali preside,”’ 
now in the Constitution, were inserted. 
doubt you are much better informed upon this 
subject than myself. I have, however, seen it 
stated that they must have been introduced 
upon a compromise in a committee, and that 
this fact is shown by Mr. Madison’s writings; 
but in the researches which [ have been able 
to make in the comparatively short time dur- 
ing which this investigation has been going on 
I have not been able to ascertain whether that 
reference is correct or not. I have not had 
the long period of twelve months’ incubation 
which the gentlemen on the other side have 
had within which to prepare myself upon this 
great subject. But so far as | do comprehend 
or understand it | maintain the following prop- 
ositions, to which I ask the attention of the 
Chief Justice and of the Senate; I shall not 
dwell upon thein at 
be for you, Senators, and tor him, to judge and 
decide whether any, and if any, how many of 
them are founded in sound reason. 

{ say that the law of Parliament furnishes 
no satisfactory expesition as tothe otlice and 
duty of the Chief Justice on an impeachment 
trial. The interpretation must have been 
found in the light of the circumstance under 
which the provision was inserted. ‘The anx- 
iety of many members of the Convention to 
intrust impeachment to a judicial tribunal 
proves that they believed the learning and 
utelligence of the judges were essential ele- 
ments to a fair determination. I think that is 
one of the most important considerations in 
the investigation of this great question. You 
have seen that one of the plans was to have 
impeachment tried by a court to be constituted 
of judges from each of the States; another plan 
was to have them tried by the Supreme Court 
of the United States; and another plan was to 
have the Supreme Court associated with the 
Senate upon the trial. Mark you, every one of 
these plans of impeachment looked to judicial 
aid and assistance in the trial of the cause; 
and when the Convention finally determined 
that the Chief Justice should preside, 1 main- 
‘ain, Senators, they determined that he should 
come here as a judge, that he should come 
here clothed as he is in his robes of office, that 
he should declare the law and pronounce a 
judicial opinion upon any question arising in 
the cause. And while, sir, | know it is for 
your Honor to determine what course you will 
pursue, while 1 do not presume to dictate to 
this honorable court or to the Chief Justice 
Who presides over it—it is my province to 


argue; it is your province, sir, to decide and | 


tL cleranine~I yet respectfully insist before 
® Senate and the world that | have the right, 
4&3 One of the counsel for the President of the 


No || 


any great length; it will | 


| United States, to call, as I do call, upon the 
venerable Chief Justice who presides over your 
deliberations for an expression of his judgment 
and opinion upon any question of law which 
| May arise in this case. 
And how, in the name of common sense, 
does this doctrine of mine trench in the slight- 
| est degree upon any right or privilege of the 
Ametican Senate? Does it conflict with any 
duty or with any power that is imposed upon 
you by the Constitution of our common coun- 
try? Senators, learned as you are, respect- 
able as is your standing at home, high as ts the 
position which the States that have placed 
| you here have conferred upon you, you may 
still derive instruction from the opinions of a 
gentleman learned in the law and holding the 
highest judicial oflice in the land, Does it in- 
| vade any privilege or any prerogative—though 
I do not like to use that word—or any power 
of the American Senate to say that we ask that 
they may be guided in their deliberations by 
| the profound and dispassionate judgment of 
one who is presumed to hold the scales of jus- 
tice in an unfaltering and untrembling hand, 
one who holds his otlice independent of popu- 
lar excitement and popular commotion, one 
who has been elevated to his high and lotty 
position because of his learning, his integrity, 
his talents, his character? Is it, 1 ask, any 
disparagement even to the American Senate, 
to respectfully request of him that he shall 
deliver an opinion to you upon any of the 
questions that may arise in this cause? 

‘Then, Senators, it will be for you to judge 
and determine for yourselves, under such opin- 
ion, what may be the duty that you have to 
perform in this case. I insist that so far from 
this being an argument in disparagement either 
of the power or of the intelligence of the Sen- 
ate, itis an argument which in its nature is 
calculated to aid the Senate as a court in ar- 
riving at a correct conclusion; and that no 
man who regards the Constitution and the laws 
of the land, no man who is in search of jus- 
tice, no man who is willing to see the laws 
| faithfully and honestly and impartially ad- 
ministered, can for one moment deny the right 
of this great civil magistrate, clothed in his 
judicial robes and armed with all the power 
and authority of the Constitution, to declare 
what he believes to be the law upon questions 
arising in this cause. 

I hope you wiil pardon me for dwelling on 
this point for a few moments, as it has not 
been discussed, | believe, by any of the gen- 
tlemen who are counsel for the President. 
Indeed, | do not know that I represent the 
Opinion of any gentleman who is counsel for 
the President except myself; but I think that 
as one of his counsel | have a right to submit 
any views or opinions that I entertain in refer- 
ence to the case to the consideration of the 
Chief Justice and the Senators. When you 
look to the clause of the Constitution under 
which this power is conterred I say that every 
word in it is a technical word. 
shall tryan impeachment. 1 do not quote the 
words literally, and it is not necessary to turn 
to them. ‘They are familiar to you all. ‘The 
Senate is to try an impeachment; and upon 
this trial the Senators shall be upon oath or 
aflirmation; and when the President is tried 
| the Chief Justice shall preside. 

What is the meaning of the word “ trial?’’ 
It is unnecessary for me to enter into any elab- 
orate definition of it. It is enough for me to 
say that it is not used in the Constitution in 
the sense of suffering; it is not used in the 

Constitution in many of the senses that it is 
| used in common parlance; but it is used in 
the sense of a judicial proceeding, and here, as 
I have admitted, you must go to the fountains 
of the English law, you must go to the terms 
that were in existence at the time when the 
Constitution was adopted, for the purpose of 
ascertaining and determining what is the mean- 
ing of the word ‘‘trial.’’ lt is a word dear to 
| every Englishman ; it is a word dear to every 
| American. The idea of a judicial trial, atrial 
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a man skilled in the law and supposed to bea 
man of integrity and independence is to pre- 
side, is a proceeding that is dear to every bug- 
lishinan and dear to every American ; because 
tor centuries it has been regarded in Wugiand, 
and ever since the formation of our own Gov- 
ernment here, as essential to the preservation 
of the liberty of the citizen that a trial is to be 
conducted with all the aid of judicial interpret- 
ation that can be aflorded. 

Mr. Worcester defines ** preside’’ to be ** set 
aside or placed over others; to have authority 
over others; to preside over an assemblage.” 
* Trial’ is not used, as L say, in the seuse of 


temptation or sutfering, but to convey the idea 


| Justice’’ 


of a judicial proceeding similar to a court and 
jury. And | insist that when the term ** Chief 
is used as it is the term ** Chief Jas- 
tice’ is itself a technical word. What does it 
mean? It means a judicial otlicer. The Consti- 
tution does not say in so many words that there 
shall be a judicial tribunal in which there shall 
be a chief justice. It authorizes Congress to 
create judicial tribunals. It took it for granted 
that there would be a court; it as umed that 
in that court there would be a chief justice, 
and that he should be a judge; and when it 
assumed that it assumed that he should act in 
the capacity which | have insisted upon, 
Without dwelling upon this argument fur- 
ther, | can only say that in the views which [ 
entertain of the question | conceive it to be one 
of the most important questions that ever were 
presented for consideration in this or any other 
eountry. So far, we all kiow, Senators, that 


| this is the first ease under the American Con- 


stitution in which the Senate has been ealled 
upon as a court of impeachment to try the 
Chief Magistrate of the land. If our Guvern- 
ment survives the throes of revolution, if our 


| Government continues as it is, undiminished, 


unimpaired in the hands of posterity, the pre- 
cedent which you are to form now will last for 
a thousand vears to come, and the decision 
which is made now is a decision that will be 
quoted in after ages and that will be of the very 
utmost and highest importance; and | main- 
tain that in the view which has been presented 
we have a right to call upon the Chief Justice 
to act not merely as presiding oflicer, but to 
act as a judge in the conduct and management 
of this trial. 

i have already referred to some startling and 
extraordinary propositions which are made by 
the Managers; 1 must notice some others. Mr. 
Manager BincGuaM says—l quoted the expres- 
sion awhile ago—that you are *ta rule and a 
law unto yourselves.”’ Mr. Manager Burier 
proclaims that, ‘ta constitutional tribunal, you 


ure bound by no law, either statute orcommon.’”? 


| rent history may be relied on to prove the fuets ;’ 


He says, further, that ‘* common fame and cur- 
’ 
that 1s, to prove the President’s course of ad- 
ministration; and, further, that ‘* the moment- 
ous question’’ is raised ** whether the presi- 
dential office ought in fact to exist.”’ 
Senators, in the whole progress of American 


| history 1 have never read or heard or seen three 
| such startling propositions as these which are 
| insisted upon by the houorable Managers on 


the other side. They are dangerous to liberty. 
‘They are dangerous to the perpetuity of the 


| Constitution and the American Government. 


they would overthrow every principle of justice 
and of law which is known to the eivilized 


wor! !if they were carried out to the extent 


| which the honorable gentlemen insist upon. 


In this land of liberty, this land of law, this 
land where we have a written Constitution, 


| who ever heard ordreamed that such doctrines 
| would be asserted here? 


If Ido not misunderstand the language of 
the honorable gentleman who opened the case, 
he thinks that this Senate has the power to set 
aside the Constitution of the United States 
itself. Many of the most eminent and learned 
writers in England and our own country, in 


‘treating on the subject of the distribution of 


powers between the three departineuts of the 
Government{the executive; the legislative, and 


in which a judge is to preside, a trial in which \l tlhe judicial tribunal, have sounded a note of 





ok 


Sel iy DPS 


’ 





292 


7 
warning that the danger is to be apprehended || 
from the executive; itis not to be apprehended | 
from the judicial department, but itis to be 
apprehended from the encroachments of the 
Legislature, from the popular branch of the 
Government ; and now we hear a learned, able, | 
and distinguished leader of the House of Rep- 
resentatives, the chief Manager in this impeach- || 
ment trial, boldly assuming, as I understand | 
his argument before the American Senate, that 
you have the right to judge and determine for 
yourselves whether the American Constitution 
shall last. 

Senators, such a notion is not in conformity 
to the heathful doctrines of the American Con- 
stitution. The real true sovereignty in this 
land is not in you; itis not in the President; 
it is not in the Chief Justice ; itis in the Amer- 
ican people, and they, and they only, can alter 
their Constitution. No Senate, no House of 
Kiepresentatives, no judge, no Congress can 
alter the American Constitution. 1 know that 
now-a-days it excites almost ridicule with some 
to hear anything said in behalf of the Ameri- 
ean Constitution. On one occasion since the 
commencement of this trial, when a witness 
spoke of the President of the United States, 
saying that he intended to support the Consti- 
tution of the country, it excited a universal 
smile in the Senate and in the gallery. That 
venerable instrument which was established by 
the wisdom of some of the bravest and best 
men that the world ever saw, that noble instru- 
ment which was purchased with the blood and 
the treasure of the Revolution, and which we 
have been accustomed to regard with sacred 
reverence, scems to have been so often tram- | 
pied upon and violated in this land that when 
one dares to mention it with something of the 
reverence of ancient times, something of the 
respect which we have been accustomed to 
cherish for it, it excites a smile of derision and 
laughter in the land. God grant that a more 
healthiul sentiment may animate and inspire 
the hearts of the American people, and that 
we shall return, now that this war has passed 
away, to something of our former veneration 
and respect for the American Constitution, and | 
that we shall teach our children who are to | 
come after us to love and revere it, as was 
taught in times past, as the political bible of 
the country; that it is not to be treated with 
aught but that respect and that reverence and 
that high consideration which we were formerly | 
accustomed to bestow on it. 

‘*Common fame ”’ you are to resort to! Is 
it possible that we have come to this? Is it | 
possible that this great impeachment trial has 
reached so ‘‘ lame and impotent a conclusion ”’ 
as this, that the honorable Manager is driven 
to the necessity of insisting before you that 
common fame is to be regarded as evidence by 
Senators? I hope it will not grate harshly 
upon your ears when I repeat the old and 
familiar adage that ‘‘ common fame is a com- 
mon liar.’’ Are the Senators of the United 
States to try the Chief Executive Magistrate 
upon rumor, the most dangerous, the most | 
uncertain, the most unreliable, the most fatal | 
and destructive proof that ever was offered | 
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tion of the world, and that result is acquiesced 
in by the citizen; and if it be in a higher 
court it passes into the history of lawand goes 
down to posterity as a precedent to be fol- 
lowed in all time to come; and herein, Sen- 
ators, is the great security of the liberty that 
the American people enjoy. 

I hope you will pardon me for giving utter- 
ance to one thought in this connection. I 
shall not say that it is original, but it is a 
thought which I have often cherished and in- 
dulged in. Itis this: that the liberty of the 
American peopleis notthat liberty merely which 


is defined in written constitutions; it is not | 


that liberty which is enforced by congressional 
enactment; but, little as the American people 
think of it—and would to God that they would 
think of it a thousand times more intensely than 
they do—the only liberty that we have now or 


ever have had, so far as the American citizen | 


is concerned, is that liberty which is enforced 
and secured in the judicial tribunals of the 
country. We talk about our social equality. 
We talk about all being free and equal. 
an idle song, it is a worthless tale, it is a vain 


and empty expression unless that liberty and | 


that equality are enforced in a court of justice. 
There itis; | have seen it there, and so have 
you. 
it. The poor man, the humblest man upon the 


It is | 


It is the only place that I ever did see || 


face of the earth, | have seen come there as a || 
| plaintiff or a defendant; I have seen a thou- 
| sand times the impartial judge, sitting blind to 


all external emotions and impressions, declare 
the law and try the cause and administer jus- 
tice to this poor, ignorant, unfortunate man 
against the richest and the most powerful of 
the land. ‘There is your law, there is your 
justice, there is the only liberty that is worthy 


| of enjoyment; and to talk about common fame 


and common rumor being admitted before the 
highest tribunal known to the Constitution as 
a criterion of judgment would be, if admitted, 





earth. It would enable the Senate of the 
United States, under the pretext of being «, 
law unto yourselves,’’ to defeat the wy! 
American people and remove from off 
man who might be displeasing to you 
at naught their election, and to engr 
your own hands all the power of the 
tion. Senators, I can conceive of no despot- 
ism worse than this. I can conceive of - 
danger menacing the liberties of the A meri- 
can people more awful and fearful than the 
danger that menaces them now, if this doo. 
trine finds any sort of favor in the min 
the heart of any Senator to whom it is ad. 
dressed. I repeat, in regard to this, ag | did 
in regard to some other matters awhile ago 
that | do not believe the American Senate 
will, for one moment, cherish any such doe. 
trine or act upon it in the slightest deeree 
The doctrine would prostrate all the ramparts 
of the Constitution, destroy the will of the 
American people, and it would engross into 
the hands of the Congress of the United States 
all those powers which were intended to |e 
contided to the other departments and dis. 
tributed among them. 

Mr. Chief Justice, in considering the ease 
now before us, there is a preliminary question 
underlying it which is of very considerable jn. 
terest; and it is, what are crimes and misde- 
meanors under the Constitution? But, before 
I pass to that, I desire, while considering some 
of the extraordinary arguments that have been 
presented by the honorable Managers on the 
other side, to remind the Senate and the Chief 
Justice of one proposition which was paraded 
at an early day of thistrial. IL regretted almost 
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the moment I took my seat, after it was an- 


to overthrow the Constitution itself, and to |! 


destroy the liberty which has thus far been 
enjoyed in the Jand. 

‘‘A law unto yourselves!’’ Senators, if this 
be so our Constitution has been written in vain. 
If this be so, all the volumes that swell the 
public libraries of the country and the private 
libraries of lawyers and statesmen have been 
written and published in vain. ‘A law unto 
yourselves!’’ That carries us back almost in 
imagination to the days of the Spanish Inqui- 


|| sition, to some of those dark, secret, unknown 


tribunals in Iingland, in Venice, in the Old 
World, whose proceedings were hidden from 
mankind and whose judgments were most aw- 
ful and terrible and fearful in their results. 
No, sirs; no. I deny that you are a law unto 
yourselves. 1 maintain that you have a Con- 
stitution, I insist that you must look not to 
parliamentary history for the reasons that I 
have already stated, but look to the common 


| law, not as an authoritative exposition of all 
| the duties which are incumbent on you, but as 


| understandings, and that you must be governed | 


under the sun?) Why, the glory and boast of || 


the Knglish law and of the American Consti- 
tution are that We have certain iixed principles 
of law, fixed principles of evidence that are to 
guide, to govern, to control iu the investigation 
of causes ; and one of the beauties, one of the 
greatest perfcctions of the system of American 
jurisprudence, is that when you go into a court 
of justice nothing scarcely is taken by intent. 
There sits the judge; there are the jury; here 
are the witnesses who are culled upon to 
testify; theyare not allowed to give in evidence 
any rumor that may have been afloat in the 
country ; they are compelled to speak of facts 
within their own knowledge. The case is in- 
vestigated slowly, cautiously, deliberately. The 
truth is arrived at, not by any hasty conclusion, 
but it is arrived at upon solemn trial and upon 
patient and faithful investigation; and when || 


the result is attained it commands the con- | 


fidence of the country, it secures the approba- 


| tion of all the liberty we enjoy. 
ators, is what I insist is the true doctrine of | 
| the American Constitution; and that this wild, 


a guide to enlighten your judgments and your 


by those great eternal principles of justice and 
of reason which have grown up with the growth 
of centuries and which lie at the very founda- 
This, Sen- 


latitudinarian, unauthorized interpretation of 
the honorable Manager can find no lodgment 
anywhere in view of the correct and eternal 


_ principles of justice that are incorporated into 


the American Constitution and form part of 
the law in every State. 

If that be so, if you are governed by no law, 
if you are ‘a lawunto yourselves,’’ if the Con- 
stitution has nothing to do with it, if *‘ com- 


mon fame’’ and ** common rumor’’ are to gov- | 


ern and control here, then the very oath that 
you have solemnly taken is an extra-judicial 
oath, not binding upon the conscience, not 


binding according to the laws of the land, and 


it would invest the most dangerous power in 
the Senate of the United States that ever was 
invesied im any tribunal upon the face of the 





nounced, that I had not answered it then: but 
it isin your record, and it is not too late to give 
a passing remark to it now. ; 

The honorable Manager [ Mr. Burier] made 
use of the expression that ‘‘'The great pulse 
of the nation beats perturbedly, pauses fitfully 
when we pause, and goes forward when we go 
forward.’’ And you have been told time and 
again that the honorable Managers are acting 
for ‘tall the people of the United St..3.” | 
may have something to say about that, Sena- 
tors, before 1 close the remarks I have to make 
to you; but I shall postpone the consideration 
of that for the present. 

Yes, the public pulse beats perturbedly; it 
pauses when you pause; it goes forward when 
you go forward; and you ave been told time 
and again that the people out of doors*are 
anxious for the conviction of the President of 
the United States. Will you permit me, Sen- 
ators, to be guilty of the indecorum almost of 


| saying one word about myself, and I only say 
| it by way of stating an argument. 


In the whole 
course of my professional career, from the time 
I first obtained, as a young man, a license to 


| practice law, down to the present moment, | 


never had the impudence or the presumption 
to talk to a judge out of court about any case 
in which I was concerned. My arguments 
before him have always been made in court, 
always made in public. I have had sutlicient 


mapetiortngtnteentemnont an 


whom I have had the honor to practice my 
profession to take it for granted that they were 
men of honor, men of intelligence, and that 
they would not hear any remarks that | would 
attempt to infuse into their understandings out 


'of doors and not in the presence of my 


| 


adversary. = 
But the doctrine here is that the pubic 
pulse beats in a particular direction. Have 
we come to this? Is this case to be tried by 
the greatest court in Christendom, not upou 
law, not upon evidence, not under the insiruc 
tions of the Chief Justice of the United States, 
but tried upon common ramor ; and is 1t (0 
become interesting or cease to be interesting 
just according to the beating of the pabi\ 
pulse? Why, Senators, if it were not that 
do not intend to say one word that is des:gne 
to be offensive to any of the gentlemen on the 
other side or to any Senator, I would say that 
1 would almost regard this as an insulting 
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argument to them : but I shall not make use of 
that expression. Tt is not my intention, In any- 
thing 1 have said or may say, to wound the 
sensibilities of any one or to give any Just cause 
of offense to anybody who is in any way con- 
nected with this case. But you are to try it ac- 
cording to the public pulse! Whatan argument 
to advance to the A merican Senate ! W hat an 
argument to put forth to the American nation! 
All history teems with examples of the gross, 
outrageous” injustice that has been done in 


criminal trials, high and low, in parliament: | 


ary tribunals, and in the courts of justice ; and 
[ am afraid that our own country is not entirely 
exempt {rom some notable instances of it, where 
opular clamor was allowed to influence the 
judgment of judges; and those 
which are recorded in history, those instances 


instances |} my mind, and [ come before you as an im- 


| the very thought almost makes me shrink back 


of blood and of murder and of outrage and | 
of wrong that have been perpetrated in the | 


name of justice, are an admonition to us that 
the public pulse should have nothing to do 
with your judgment. 


with horror from myself,) | would say to you 
that if you were to rise above these prejudices, 
vast these clamors away from your thoughts, 
do your duty like Marshall did, in the fear of 


God, even in a low, pitiful, contemptible party 


point of view, it would make you stand higher 
with your own party and with the world than 
you would stand doing an act of gross injustice. 


| Forgive. me, though, for mentioning such a 


| 


consideration, for 1 really think it is beneath 
the dignity of the Senate to entertain it fora 
moment. No, sirs; I treat you as judges; | 
treat you as honorable men; | treat you as 


| sworn officers of the law; and thus treating 


| you, I say that I banish all such thoughts from 


| partial tribunal, believing before God and my 


Senators, regarding every man whom [ ad- || 
dress as @ judge, as a sworn judge, allow me | 


for one moment to call your attention to one 
great trial in this country which 1 hope in 
some of its principles will be a guide to you; 
and I do not think it will be an unworthy guide 
in the investigation which you have to make 
here. ‘There was a case which occurred in the 
early history of the American nation where 
there was a great political trial. The waves 
of popular excitement ran high. It was under- 
stood that the President of the United States 
himself desired the conviction of the offender. 
The public pulse beat fitfully then. It went 
forward as the judge went forward, and it went 


backward as the judge went backward. It was | 


agreat occasion. It was one of the most illus- 
trious trials that ever occurred in English or 
American jurisprudence. 

There was the great criminal, morally guilty 
uo doubt, for so he has been held in the judg- 
ment of posterity. ‘There sat the judge, one 
of the illustrious predecessors of the distin- 


guished gentleman who presides over your de- | 


liberations now. There he sat calm, unmoved, | 


unawed, unmindful of the beating of the pub; | 


lic pulse, the very impersonation of Justice, 


having no motive under heaven except to ad- | 


minister the law and to administer it faithfully ; 
and he had the nerve and the firmness to de- 
clare the law in the fear of God rather than in 
the fear of man; and although the criminal was 
acquitted, and although there was some popu- 
lar clamor in regard to tlfe acquittal, the judg- 
ment of posterity has sanctioned the course of 
the judicial determination, and every Ameri- 
can citizen who has any regard for his country, 


every judge and every lawyer who has any re- | 


spect for judicial independence and integrity, 
looks back with veneration and respect to the 
name and to the conduct of John Marshall. 

So iong as judicial independence shall be 
admired, so long as judicial integrity shall be 
respected, the name of John Marshall will be 
esteemed in our own country and throughout 
the civilized world as one of the brightest lu- 
minaries of the law, as one of the most faithful 
judges that ever presided in acourt. It is true 
that clouds and darkness gathered around him 
for the moment, but they soon passed away 
and were forgotten— 


gAsgome tall cliff that lifts its swfal form, 

Hees the vale and midway leaves the storm, 

Bieri tere its breast the rolling clouds are spread, 
sunshine settles on its head. 

Such was the name and such the fame of 
John Marshall, and God grant that his spirit 
may fall, like the mantle of Elijah, upon the 
illustrious magistrate who presides and every 
judge who sits here, that you may catch its 
inspiration, Senators, and that you may throw 
to the moles and bats all appeals to your pre- 
judices, all appeals from without, and that 
you may discharge your whole duty in the fear 
of that God to whom you appealed. IfI might 
Propose such a low, groveling, contemptible 
consideration on the minds of Senators here, 


ifT might be pardoned for alluding to it, (for || mous words; but in another and further ex- it 


| look back with wonder and 


country that you will try to do your duty in 


| this case irrespective of popular clamors and 


regardless of opinions from without. 
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i CS ae 
|| position of it he undertakes to show, and does 


Such, [ trust, will be the judgment of the | 


whole land ; and when you and [| and all of 
us shall pass away from the scene of human 


action, when the memory of the stirring events | 


which now agitate the public mind shall almost 
be forgotten, | trust that the after ages will 
admiration and 


| love and respect and honor to the American 
Senate for the manner in which they shall have | 





| that the term 


discharged their duty in this case. I trust, 


Senators, that the result will be such as will || 


command the approbation not only of your own 
consciences, not only of the States that you 
have the honor to represent, but the approba- 
tion of Him who is a greater judge than you 
are, and the approbation of posterity who are 


| to come after you. 


Now, Mr. Chief Justice, I desire briefly to 
present to your consideration and that of the 
Senate this proposition: while we cannot go 
to the British constitution or the British Par- 
liament or British law to ascertain the mean- 
ing of a court such as they never had, con- 
sisting of a+Senate and Chief Justice, yet 


‘treason, bribery, or other high crimes and || 


misdeameanors ’’ were words well known and 
defined at the date of the adoption of the 
Constitution; and in order to ascertain their 
meaning a most excellent rule of interpretation 
was adverted to by Chief Justice Marshall in 
the trial to which | have referred. In Burr's 


| trial, speaking of the term ‘levying war,”’ 


used by the Constitution in the definition of 
treason, he says: 


**But the term is not for the first time applied to 
treason by the Constitution of the United States. It 
is a technical term. Itis used in a very old statute 
of that country whose language is our language, and 
whose laws form the substratum of our law. Itis 
seareely conceivable that the term was not employed 
by the framers of our Constitution in the sense 
which had been affixed to it by those from whom we 
borrowed it. So far as the meaning of any terms, 
perlicularly terms of art, is completely ascertained, 
those by whom they are employed must be considered 
as cmploying them in that ascertained meaning, un- 
less the contrary be proved by the context. It is, 
the: ctore, reasonable to suppose, unless it be incom- 
patible with other expressions of the Constitution, 
“levying war’”’ is used in that instru- 


| ment in the same sense in which it was understood 


in England and in this country, to have been used 
in the statute of the 2th of Edward ILI, from which 
it was borrowed.”’—Burr’s Trial, p. 308. 

The words ‘‘treason, liberty, or other high 
crimes aud inisdemeanors’’ were words just as 
familiar to the framers of the Constitution as 
they are to us. One of the honorable Man- 
agers made an argument here, if I understood 
it, to show that because Dr. Franklin was in 
London about the time of Warren Hastings’ 
trial, that had a great deal to do with the proper 
mode of construing the American Constitution 
on the subject of the powers of the Chief Jus- 
tice. But Blackstone’s Commentaries no doubt 
were as familiar to the lawyer at the date of 
the formation of the American Constitution 


| as that venerable work is to the lawyers and 


| peachment may be resorted to. 


judges of the present day. ‘* Crimes and mis- 
demeanors’’ are the offenses for which im- 
You all know 
that in one passage of his work he says that 
crimes and misdemeanors are almost synony- 


show, that the word ‘‘crime’’ is used in the 
sense of charging higher offenses such as usu- 
ally fall within the denomination of felonies 
and the word ‘‘misdemeanors.’’ and those 
trivial and lighter offenses which are not pun- 
ishable with death, but by fine and imprison- 
ment, or either, or both. 

What is the rule of interpretation? Ht is 
unnecessary for me, to turn to authorities on 
this question. You are to construe words in 
the coanection in which they are used ; you are 
to construe them in the sense of their being of 
the same kind or nature of other words. Now, 
if L correctly apprehend the law at the date of 
the American Constitution, treason by the law 
of Isngland was atelony punishable with death ; 
bribery was a misdemeanor not punishable 
with death, but punishable by fine and impris- 
onment. Whenthe word * crimes,’’ therefore, 
is used in the Constitution, the argument that 
I make is, and it has been made by one of the 
learned Managers, I think, in a much more able 
manner than | can present it—I am willing to 
say | borrow it from the gentleman—that the 
word *‘crimes’’ is to be construed in the same 
senseas the word * treason ;"’ it isto be under- 
stood as embracing felonious offehses, offenses 
punishable with death or with imprisonment in 
the penitentiary where they have penitentiaries 
in the different States. ‘The word ‘* misde- 
meanors’’ has reference to other and different 
offenses altogether. It doesnot meau a simple 
assault, for the expression of the Constitation 
is ‘*high erimes and misdemeanors’’—** high 
| crimes’’ referring, of course, to such crimes 
| as are punishable with death; high misde- 
| meanors referring to such misdemeanors as 
| were punishable by fine and imprisonment, and 
| not to such simple misdemeanors as an assault. 
What, then, is the argument from that? I 
| know there is a great difference of opinion on 
this question, and if I correctly apprehend Mr. 
Story’s treatise on it in his admirable work 
| upon the Constitution, he regards it as an open 
question to this day, or at least to the day at 
| which he wrote, what is the true meaning of 
the term ‘crimes and misdemeanors’’ as em- 
ployed in the Constitution of the United States. 
One party of constructionists, if 1 may so ex- 


|| press myself, hold that you are not to look to 


the common law to ascertain the meaning of 
the words ‘‘crimes and misdemeanors,” but 
you are to look to the parliamentary law in 
order to ascertain it. So far as I have any 
knowledge on the subject, the parliamentary 
law does not define and never did undertake 
to define what is the meaning of “crimes and 
misdemeanors.’’ What did the parliamentary 
law undertake to do? It undertook to punish 
not only oftice-holders but citizens for offenses 
which were regarded as offenses against the 
Government. Often, without turning the of- 
fender over to the courts, the party was im- 
peached or attainted by a proceeding in Par- 
liament; but there is no definition there, so far 
as I know, of **crimes and misdemeanors ;”’ 
they were, to use the language of the gentle- 
men, in great part ‘a law unto themselves.” 

But when the framers of the Constitution 
incorporated these words into our charter, did 
they borrow them from the parliamentary law 
or did they get them from Blackstone and from 
Hale, and from other writers upon criminal 
law in England? Where did they obtain these 
words, ‘‘crimes and misdemeanors?’ ‘They 
got them from the common law of England and 
not from the law of Parliament, as I insist ; 
ard then the proposition follows as a corollary 
from the premises I have laid down, if the 
premises be correct—it follows inevitably if the 
proposition which I have assumed be a correct 
one, that the words ‘crimes and misdemean- 
ors’’ are used in the sense in which they were 
employed by writers upon .eriminal law in 
England at the date of the Constitution, that 
nothing is an impeachable offense under the 
American Constitution except that which was 
known as a crime or misdemeanor within the 
definition of those words under the British law 
and that which may be created as such by the 
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revenue, would be the subject-matter o! 


the part of Mr, Lawrence, who agrees in the || peachment in this country ; but,as I maintal, 


that [ submit that we have the right respect- | nee a ne be a obj o.. +474: || Chose to treat as such, whether it was declare is 
; | The CHIEF JUSTICE, The order will lie Clared mi 
fully to demand at the hands of your Honor a || a citenad 3 Mr. Nels fc ] by statute or not, was the subject-matter of jm. mo! 
judicial exposition of the meaning of the Con- liste lapels 5 ee FG a a halt peachment by the Commons before the House tot 
stitution. Jt will,as I said before, be for you, for the respondent, will please proceed. || of Lords. ‘Their frame of government is dif. is it 
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upon you by the Constitution of our common |! I alluded to certain opinions expressed by one } and very severe punishments were inflicted jy Cor 
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that ihe Senate. sitting for this trial, adjourn, || of the report—that portion of it which I adopt || been able to examine the authorities upon the I 
Me. NELSON. It is my business and duty, | as my argument—I do not consider that there | subject. It is true, asthe gentleman said, that bee 
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gether by the pleasure of the Senate. Lam || honorable Manager assumed in his report to {| introduced in the English Parliament, and that 
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~~ taken, resulted—yeas 21, nays 13; as follows: || nition given by the honorable Manager who || peachable offenses, then an offense such as Ir 
f YEAS—Mesers, Anthony, Davis, Doolittle, Ferry, || opened the argument [Mr. Burier] is not a || was attributed to him, or an offi-nse such as was In 
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this is limited by the Constitution, and you can 
lv look to the common law for the purpose 
“y¢ aceertaining the definition of crimes and 
Jemeanors. Mr. Story, I know, says in his 
ion the Constitution that in one case it 

was settled in this country that the term 
“erimes and misdemeanors’’ did not have the 
jenification which I insist upon; but at the 
same time in his treatise he asserts that there 
‘a contrariety of opinion on the subject, one 
set of interpreters of the Constitution holding 
the doctrine to be one way, and another anda 
different set holding It to be a different way; 
and, as I understand him, he does not regard 
the question as being by any means finally and 
authoritatively settled. Sothen I recur to the 
proposition with which I set out, that in order 
jo ascertain what are impeachable crimes and 


mist 
work u} 


THE CON 
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misdemeanors it is necessary to go to the com- | 


mon law for the definition, and when you go 


to the common law for the definition nothing | 


js impeachable in this country within the mean- 
ing of the Constitution except a crime or mis- 


demeanor known as such at the time when the 


(Constitution was adopted. In other words, I 
respectfully maintain that Congress has no 


power to create a crime or misdemeanor in its | 


nature different from crimes and misdemeanors 
as known and understood at the time of the 
adoption of the Constitution. 


Feebly and imperfectly as this argument has | 


been presented, | will not undertake to dwell | 


upon it further. 


I desire, although it is not exactly in the | 


order which I had prescribed for my remarks, 
to call the attention of the Senate now to some 
observations made by the honorable gentle- 
man who addressed the Senate yesterday, { Mr. 
Manager Bourwett,] and in order that there 
may be no misunderstanding as to the obser- 
yations to which [ desire to call your attention 
I will read a paragraph from the gentleman’s 
speech of the day betore yesterday : 

“The President is a man ofstrong will, of violent 
passions, of unlimited ambition, with capacity to 
employ and use timid men, adhesive men, subserv- 
ient men and corrupt men, as. the instruments of 
hisdesigns, It is the truth of history that he has 
injured every person with whom he has had confi- 
dential relations, and many have escaped ruin only 
by withdrawing from his society altogether. He has 
one rule of lite: he attempts to use every man of 
power, capacity, or influence within his reach. Suc- 
ceeding in his attempts, they are in time, and usually 
inashort time, utterly ruined. If the considerate 
flee from him, if the brave and patriotic resist his 
schemes or expose his plans, he attacks them with 
all the enginery and patronage of his office and pur- 
sues them with all the violence of his personal 
hatred. He attacks to destroy all who will not be- 
come his instruments, and all who become his in- 
struments are destroyed in the use. 
one,” 

The particular sentence to which I desire 
to call your attention is in the close of that 
paragraph : 

“Already this purpose of his life is illustrated in 
the treatment of a gentleman who was of counsel for 


the respondent, but who has never appeared in his 
ehalf. 


It is to me, Senators, a source of much em- 
barrassment how to speak in reply to the accu- 
sation which has thus been preferred against 
the President of the United States. The hon- 
orable Manager treats him as if he were a 
political leper, and as if his very touch would 
communicate contagion, and as if almost the 
very sight of him would produce death. But 
i respectfully insist that upon a statement of 
facts, which I will make to you in a moment, 
and which I deem to be called for by the accu- 
sation which he has made in reference to Judge 
Slack, it will appear that injustice has been 
done, no doubt unintentionally, by the honor- 
able Manager, in the remarks which he has 
made. I regret that this topic has been intro- 
duced here; but, as it is brought forward, I 
must meet it. 
Judge Black in my life until I met him in con- 
Suitation in the President’s council chamber. 
In the few interviews which we had there our 
Intercourse, though brief, was pleasant and 
agreeable; and it is with a feeling of embar- 
rassment that, under those circumstances, I 
deem it necessary to say anything upon this 

. 


He spares no | 


I am notaware that I ever saw || 


| upon your eall, 


subject at all. In order that you may under- 
stand what I have to say about it I desire to 
refer the Senate to a brief statement which | 
have prepared on account of the delicacy of 
the subject; and, although | have not had time 
to write it out as I would have desired to do, 
it will be sufficient to enable you to compre- 
hend the facts which I am about to state. You 
will understand, Senators, that I do not pur- 
port to give a full history of what I may call 
the Alta Vela case, as to which a report was 
made to the Senate by the Secretary of State 
A mere outline of the case 
will be suflicient to explain what I have to say 
in reference to Judge Black. 

Under the guano act of 1856, William T. 
Kendall on the one side, and Patterson and 
Marguiendo on the other, filed claims in the 
Secretary of State’s office to the island which 
is claimed by the Government of St. Domingo. 
( Report, pp. a aes 

On the 17th of June, 1867, the examiner of 
claims submitted a report adverse to the claim 
for damages against the Dominican Govern- 
ment. On the 22d of July, 1867, Mr. Black 
addressed a letter to the President, (page 10,) 
and another on the 7th August, 1867. On page 
13 it is said that Patterson and Marguiendo 
acquiesce in the decision. On page 18 it is 
shown that other parties are in adverse posses- 
sion. On page 15 it is asserted that the con- 
test is between citizens of the United States, 


| and can be settled in the courts of the United 


States. The contest now seems to be between 
Patterson and Marguiendo and Thomas B. 
Webster & Co. ( Report, p- 15.) 

On the 14th December, 1859, Judge Black, 
as Attorney General, rejected the claim of W. 
J. Kendall to an island in the Caribbean sea, 
called Cayo Verde, (page 24,) and Mr. Seward 
seems to regard the two cases as resting on the 
same principle in his report of 17th of Jan- 
uary, 1867. 

On the 22d July, 1867, Judge Black ad- 


| dressed a letter to the President inclosing a 
On the 7th August, 1867, | 


brief, (page 53.) 
he addressed another communication to the 
President, (page 55. ) 
1868, an,elaborate and able communication 
was sent to the President, signed J. W. Shaffer, 
attorney for Patterson & Marguiendo, and 
Black, Lamon & Co., of counsel, in which they 
criticised with severity the report of Mr. Sew- 
ard and asked the President to review his 
decision. (Report, p. 65.) 

These citations are made from Executive 
Document No. 3%, ivortieth Congress, second 
session. 

According to the best information I ean 
obtain I state that on the 9th March, 1868, 
General Bensaxan &. Burter addressed a let- 
ter to J. W. Seaffer, in which he stated that 
he was ‘‘clearly of opinion that, under the 
claim of the United States, its citizens have the 
exclusive right to take guano tliere,’’ and that 
he had never been able to understand why the 
Executive did not long since assert the rights 
of the Government and sustain the rightful 
claims of its citizens to the possession of the 
island in the most forcible manner consistent 
with the dignity and honor of the nation. 

This letter was concurred in and approved 
of by Joun A. Loaan, J. A. Garrietp, W. H. 
Koontz, J. K. Moorneap, THappeus STEVENS, 
J. G. Bratye, and Joun A. BinGuaM, on the 
same day, 9th March, 1868. 

The letter expressing the opinion of Gen: 


| Burier, Locan, and GarFrie_p was placed im 


the hands of the President by Chauncey PF. 
Black, who, on the 16th March, 1868, addressed 
a letter to him in which he inclosed a copy of 
the same with the concurrence of l'HADDEUS 
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dent refused to do so Judge Black, on the 19th 
March, 1868, declined to appear further as his 
counsel in this case. 

Such are the facts in regard to the with- 
drawal of Judge Black, according te the best 
information | can obtain. So far asthe Presi- 
dent is concerned, ‘* the head and front of his 
offending hath this extent, no more.’’ 

It is not necessary to my purpose that I 
should censure Judge Black or make any reflec- 
tion upon or imputation against any of the 
honorable Managers. 

Che island of Alta Vela, or the claim for 
damages, is said to amount in value to more 
than a million dollars, and it is quite likely 
that an extensive speculation is on foot. I 


| have no reason to charge that any of the Man- 


On the 7th February, | 


Stevens, Joun A. Bryenam, J. G. Biatye, 


J. K. Moorneap, and WitiiAM H. Koownvrz. 
After the date of this letter, and while Judge 


| Black was the counsel of the respondent in this 


cause, he had an interview with the President, 
in which he urged immediate action on his part 
and the sending an armed vessel to take pos- 


i, Session of the island; and because the Presi- 


agers are engaged in it, and presume that the 
letters were signed, as such communications 
are often signed by members of Congress, 
through the importunity of friends. 

Judge Black no doubt thought it was his 
duty to other clients to press this claim ; but 
how did the President view it? 

Senators, | ask you for a moment to put 
yourself in the place of the President of the 
United States, and as this is made a matter of 
railing accusation against him, to consider how 


| the President of the United States felt it.. I 


am willing that the facts in this case shail be 


| spread not only before the Senate, but before 


the whole country, and that his enemies shall 
be the judges of the purity of his conduct and 
motives in regard to it. 

‘There are two or three facts to which I de- 
sire to call the attention of the Senate and the 
country in connection with these recommend- 
ations. ‘They are, first, that they were all got- 
ten up after this impeachment proceeding was 
commenced against the President of the Uni- 
ted States. Keep the dates in mind, and you 
willsee that such is the fact. LKvery one of 
them was gotten up after this impeachment 
proceeding was commenced against him. 

Another strong and powerful fact to be no- 
ticed in vindication of the President of the 
United States, in reference to this case which 
has been so strongly preferred against him, is 
that while [ have not made, and will not make, 
any imputation whatever upon the honorable 
Managers in the cause, these recommendations 
were signed by four of the honorable genile- 
men to whom the House of Representatives 
have intrusted the duty of managing this gieat 
impeachment against him. 

Now, let me present to you in my plain lan- 
guage a single idea, Senators, in regard to this 
matter. If the President went to war with a 
weak and feeble Power to gain the island, it 
would seem that he had done so in fear of the 
Managers and in the fear of losing the highly 
valued services of Judge Black. If he failed 
to do the thing which he was called upon to do 
by his eminent and distinguished counsel, there 
was danger that he would exasperate Judge 
Black and his friends, and their influence would 
be turned against him on the trial. It was 
under these delicate circumstances that this 
yetition was presented to the President of the 
United States. He was between Scylla and 
Charybdis. In forming his own determination, 
no matter which way it might be formed, his 
motives might be impugned and his integrity 
might be assailed; but they know little of the 
President of the United States, far less than 
your humble speaker knows, who imagine that 
they can force or drive or compel him, under 
any imaginable state of circumstances, to do 
what he believes to be wrong. Heis a man of 
peculiar temperament and disposition. By 
careful management and proper manipulation 
he may, perhaps, be gently led; but it is a 
pretty difficult thing to do that. But with his 
temperament and his disposition, no man, no 
power under the heavens can compel him to go 
one inch beyond what he believes to be right ; 
and although he knew that in rejecting this 
claim in the peculiar situation in which he was 
placed he might raise up enemies against him, 


|| although he was well aware that a powerful 
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influence might be brought to bear against him 
in this trial, and that it would be trampeted 
abrond from one end of the Union to the other 


that Judge Black had become disgusted with 


his cause and dissatisfied with it, and had de- 
serted it and abandoned it on aecount of his 
full conviction of his guilt—although the Pres- 
ident, I say, knew this, and although he knew 
thata black cloud would be raised against him, 
yet his feeling was that 
* Aithough that cloud were thunder’s worst, 
And charged to crush him-—-let it burst.’”’ 


And he acted like a noble-hearted man, as | 


he is; he acted like a sentinel placed, if I may 
so express myself, upon the watch-tower of 
the Constitution, faithful to the rights of the 
people who had exalted him to that lofty posi- 
tion; unmindful of self, regardless of conse- 


quences, he was determined not to do an act | 


which he believed to be wrong. 
termined not to employ the whole power of 
the United States in a war againsta little Power 
down here that had no capacity of resistance. 
He was determined not, under these painful 
and difficult circumstances, to be used as an 


instrument in the hands of anybody, or any set | 


of men under heaven, to carry on a specula- 


Ile was de- | 


tion which he believed might be carried on 
with dishonor to the Government or with dis- | 


grace to himself if he consented to be con- 
cerned in it. 


duct; let the impartial judgment of the world 


SUPPLEMENT TO 


another paragraph in the speech of the honor- 
able Manager who last addressed you. It is 
not my purpose or intention to undertake the 
duty at present of answering at length that able 
and ecarefully-prepared argument which the 
honorable Manager has made. I must leave 
the notice of it to those who are to follow me 
in the argument on the side of the President. 

| But there is another paragraph which reads in 
this language: 


“Having indulged his Cabinet in such freedom of 
opinion when he consulted them in reterence to the 
constitutionality of the bill, and having covered him- 
self and them with public odium by its announce- 
ment, he now vaunts their opinions, extorted by 
power and given in subserviency, that the law itself 

| may be violated with impunity.” 

| You remember how elegantly the honorable 
gentleman introduced the dialogue between 
Hamlet and Polonius, when speaking upon 
this subject, and you may remember that he 
goes on and says: 


“This, says the President, is the exercise of my 


constitutional right to the opinion of my Cabinet. 
[, says the President, am responsible for my Cabinet. | 


« 


Yes, the President is responsible for the opinions 


and conduct of men who give such advice as is de- || 


manded, and give it in fear and trembling lest they | 


be at once deprived of their places. T ’ 
President’s idea of a Cabinet, but it is an idea not in 
harmony with the theory of the Constitution.” 


And in another place, I believe, the gentle- 
man spoke of the members of the Cabinet 


|| being serfs: 
And I ask you, Senators, to weigh his con- | 


look this statement of facets in the face and | 


pronounce upon it as you have to pronounce 
upon this impeachment; and when you come, 
in the cool moments of calm déliberation, to 
look over the President’s conduct and these 
articles of impeachment that are preferred 
against him, I think you will find that, like the 
grave charge which was presented by the hon- 
orable Manager the day before yesterday, these 
charges vanish away, 
“And, like the baseless fabric of a vision, 
Leave not a rack behind.” 

Such, I trust, Senators, will be the result; 
such, | trust, will be the conclusion of this 
trial; and, although the President is now pass- 
ing through the fiery furnace, although now 
every act and every motive of his public life is 
being investigated, yet he fears it not. He 
challenges the utmost scrutiny; he challenges 
the strongest investigation that may be made 
into his conduct; and while, as I said yester- 
day, he hurls no defiance at the Senate, and 
does not authorize me to say one word that 


will be offensive to his judges, yet he defies his 


enemies now as he has always defied them; 
and he appeals to the purity and honesty of 
his own motives and of his own principles to 
shield him against this charge, as he does 
against every other of the charges that have 
been preferred. No, Senators, instead of this 
being a matter of accusation against the Pres- 
ident of the United States, in the view which 
I entertain of it, and in the view which I think 
every honorable and high-minded man will 
entertain of it, it will elevate him a head and 
shoulders taller than he ever stood before in 





. . . .* . . } 
the estimation of his friends; and it will be 
regarded as one of the proudest and noblest 


acts of his life that he could not be coaxed or 


driven to de what he believed to be a wrong in | 
the name of the Government of the United | 


States, This is preferred here as if the Presi- 
dent had done some wrong to Judge Black. 
What wrong did he do? How did any pollu- 
tion result from Judge Black's contact with 
him as counsel? Did he discard Judge Black 
and tell him he did not want him to appear as 
his counsel any more in the cause? No, sir; 


it was upon his own voluntary motion that he | 


withdrew from the case. If the President of 
the United States has done him any injury the 
President knows it not; his counsel know it 
not; and I leave it to the judgment of the 
world to determine upon this statement how 
much of justice there is in the accusation which 
Was so strongly made against him. 

Senators, allow me to call your attention to 


“Tt was the advice of serfs to their lord, of servants 
to their master, of slaves to their owner.” 

I desire, Senators, to refresh your recollec- 
tion by reading a single paragraph from the 
message of the President of the United States 
which was put in evidence upon the side of 
the prosecution, the famous message dated 
December 12, 1867; and lest I should forget to 
present the idea to your consideration, | wish 
to state now, in reference to this message, as 
well as in reference to all other documents 
signed by the President of the United States 

| which they have introduced upon the other 
| side as evidence against him, that if any rule 
of law is to obtain in this high and honorable 
| tribunal, when they put these documents in 
evidence before the Senate they make them, so 
to speak, their witnesses, and they cannot dis- 
| eredit them. They have not undertaken to dis- 
| credit them at all. When we offered to intro- 
duce the members of the Cabinet as witnesses 
to prove certain statements which were made 
by the President in these messages, the Senate 
refused to do so, and while at the moment I 
| regretted the decision of the Senate, yet upon 
sober second thought I was inclined to the 
opinion that the Senate had probably settled 
the question exactly right, that it was unneces- 
sary for us to introduce the members of the 
| Cabinet, unnecessary for us to introduce their 
| testimony to sustain these statements, when 
these statements are not impugned in the slight- 
est degree by any evidence which is offered by 
the other side. What does the President say 
| in that message? I read from page 138 of the 
record of the trial: 


* This was not the first occasion in which Mr. Stan- 
ton, in discharge of a public duty, was called upon to 


This is the | 





consider the provisions of that law. That tenure-of- | 


office law did not pass without notice. Like other 
acts, it was sent to the President for approval. As 
is my custom, I submitted its consideration to my 
Cabinet for their advice upon the question whether 
[should approve it or not. It was a grave question 
of constitutional law, in which L would of course rely 
most upon the opinion of the Attorney General and 
of Mr. Stanton, who had once been Attorney General.” 


Now, you see, to use the elegant word of the 
honorable Manager on the other side, he calls 
these serfs around him to see what these serfs 
| will say in reference to the constitutionality of 
the law which he has under consideration : 


**Every member of my Cabinet advised mo that 
the proposed law was unconstitutional. All spoke 
without doubtor reservation; but Mr. Stanton’s con- 
demnation of the law was the most elaborate and 
emphatic, He referred to the constitutional pro- 
visions, the debates in Congress, especially to the 
speech of Mr. Buchanan when a Senator, to the de- 
| cisions of the Supreme Court, and to the usage from 
the beginning of the Government through every suc- 
| cessive Administration, all concurring to establish 
| the right of removal as vested by the Constitution in 
| the President. ‘Lo all these he added the weight of 


| 


i 
| 
should exclaim as somebody exclaimed—| for. 
| 








—————— 
; ies en 


his own deliberate judgment, and diets : > 
it was my duty to defend the power of pe that 
from usurpation, and to veto the law,” Sident 


There is in the “ plain, unvarnished” 
ment of the President of the United s 
uncontradicted by any witnesses called here. ; 
statement that we offered to verify by the : 
troduction of the members of the Cabinet - 
witnesses. We offered to prove every wo i 
at least the substance of every word that : 
contained in that paragraph of the eee 
and had the members of the Cabinet hero aod 
were ready and willing to put them upon oath: 
but their testimony was not admitted tg 


tinggi: . : r ; and so, 
in view of the two things, first that this on 


State. 


lates, 


sage was offered in evidence upon the side of 


the prosecution, and second that we offered to 
prove the truth of the statements contained 
here, I assume as an indisputable fact jn the 

case that Mr. Stanton, about whom the Whole 
| world seems to be set on fire now, did give to 
the President the advice that this civil-tenure 
bill, about which such a great cry has beep 
raised in the land, was an unconstitutional Jay. 
and that it was his duty to veto it. While 
never saw Mr, Stanton to my knowledge, and 
| have no sort of personal acquaintance with 

him, I think that if I were in his place | 


get who it was, but I know these honorable 
Senators will remember it a great deal better 
than I do—‘‘Save me from my friends, and | 
| will take care of my enemies.”’ I think if ever 
aman on the face of the earth had reason to 
exclaim ‘‘Save me from my friends,’’ Mr. Stan- 
ton has reason to exclaim ‘‘Save me from the 
description which is given here of a Cabinet 
officer, and of the mean, low, debasing, mer- 
cenary motive by which a Cabinet oflicer is 
| supposed to act.’’ But this is a sort of family 
quarrel, and I shall not undertake to interfere 
in it. 

One other thing in this connection about Mr, 
Stanton. Mr. Stanton as one of the Presi- 
dent’s Cabinet advised him to veto the civil 
tenure-of-oflice bill; but before Mr. Johnson 
became President Mr. Stanton placed on record 
an opinion which I think it proper for me to 
read under existing circumstances; and it is 
an opinion which does not stand in the cate- 
gory of the action of Mr. Stanton as one of 
the members of President Johnson’s Cabinet. 
On the 3d of March, 1865, Mr. Stanton ad- 
dressed the following letter to ‘‘ His Excellency 
Andrew Johnson, Vice President-elect :” 

5 War DepartMent, | 
Wasnineton City, March 3, 1805. 
Str: This Department has accepted your resigna- 
tion as brigadier general and military governor of 
Tennessee. . 7 

Permit me on this occasion to rendeg to you thie 
thanks of this Department for your patriotic and 
able services during the eventful period through 
which you have exercised the high trusts committed 
to your charge, / 

In one of the darkest hours of the great struggle 
for national existence against rebellious foes the 
Government called you from the Senate, and from 
the comparatively safe and casy duties of civil life, 
to place you in the front of the enemy, and in & 
position of personal toil and danger perhaps more 
hazardous than was encountered by any other cili- 
zen or military oflicer of the United States. 

With patriotic promptness you assumed the post, 
and maintained it under circumstances of unpar- 
alleled trial, until recent events have brought safety 
and deliverance to your State and to the integrity ol 
that constitutional Union for which you so long and 
so gallantly periled all that is dear to man on earth, 

That you may be spared to enjoy the new honors 
and pertorm the high duties to which you have been 
called by the people of the United States is the sin- 
cere wish of one who, in every official and person il 
relation, has found you worthy of the confidence of 
the Government and the honor and esteem of your 
fellow-citizens, EDWIN M. STANTON, 

Seeretary of War. 
| His Excellency ANDREW Jonson, 
Vice President-elect. 

Mr. Chiet Justice and Senators, but three 
short years have elapsed since that letter of 
indorsement was written by Mr. Secretsr} 
Stanton to the present President of the Unite 
States; and I read it for a twofold purpose: 
first, to show that when I spoke to you yester 
day in regard to the services of the ] resides, 
of the United States in behalf of the Union 
| did speak the words of truth and soberpess, 
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and I show you, out of the mouth of Mr. Stan- 
ton himself, that he deserved all the encomiums 
hich J endeavored to pass upon him in the 
nroeress of my remarks yesterday for his faith- 
‘gi devotion to the Union and for having ex- 
~seod himself in the hour of danger in its 
behalf; and, second, to show that in three 
chort years it is scarcely possible, in the nature 
of things, that the President of the United 
<igtes svould be so suddenly changed as they 
- ict he is in behalf of the prosecution. It is 
bardiy conceivable that in a period of three 
chort years & gentleman of whom the Secre- 
tary of War spoke in the highest terms of com- 
mendation which I have read should become 
the monster, the tyrant, the usurper, the wicked 
man that he is represented to be upon the 
other. side. Mr. Stanton runs through this 
whole trial; his name is almost everywhere. 
\r, Stanton’s name is, at least, substantially 
embodied in the charges that are contained in 
these articles. Here you have Mr. Stanton in 
two positions indorsing the President of the 
United States: first, when he ceased to hold 
the olice of military governor of Tennessee 


poset 


disaffection and disobedience to the law and rebel- 
lion against its authority, by endeavoring, in public 
speeches, to bring it into odium and contempt.” 

I have in my possession the actual vote 
which was taken in the House of Representa- 
tives upon the subject. My memory may fail 
me; I may have been misinformed about it; 
but [ have been informed and believe, and you 
know much better than I do how the fact is, 
that the House of Representatives, by a consid- 
erable majority, refused to entertain these 
accusations as ground of impeachment against 
the President of the United States bya solemn 
vote. And if there were any law in this tribu- 
nal (and the gentlemen say there is not unless 
it be that mysterious and wonderful law of 
Parliament which they rely upon, and which 
after all the definitions they give to it amounts 
at last to no law at all) or any application by 
analogy of the principles of law, l would avail 


myself of the doctrine of estoppel which was | 


so learnedly insisted upon by one of the houor- 


| able Managers on the other side, and I would 


aud was elevated to the high position of Vice | 


President-elect, you have him saying— 


“That you may be spared to enjoy the new honors 


and perform the high duties to which you have been 
ealled by the people of the United States is the sin- 


cere wish of one who in every official and-personal | 


relation has found you worthy of the confidence of 


the Government and the honor and esteem of your |! 


fellow-citizens.”” 


That is Mr. Stanton’s indorsement in 1865; | 


and then you have Mr. Stanton’s act as one of 


the President’s advisers when the civil tenure | 


bill was passed in February, 1867. You have 
him then indorsing the action of the President 
in both forms up to the time that the civil ten- 
ure bill was passed; and if a difference of 
opinion afterward grew up between them, if 
unkind feelings existed between them, if there 
was a loss of confidence on the part of the 


President, and if their relations toward each | 


became less harmonious than they had been 
before, all that [ have to say about it is that it 


furnishes no ground of impeachmentthatshould || pals are liable to: and that very circumstance, 


in the slightest degree affect his character or 
his motives. 

There is one other thing, before I come to 
the consideration in detail of the various ar- 
ticles of impeachment, that I desire, Senators, 
to call your attention to, and that is to this 
same proceeding which was had in the House 
of Representatives upon the subject of im- 
peachment. I know not howit has struck the 
minds of Senators; I know not how it has 
impressed the minds of the people of the 
United States ; but one of the strangest anom- 
alies in the political history of our Govern- 
ment is that these articles of impeachment 
should have been gotten up against the Presi- 
dent of the United States after twelve months’ 





examination, and that some of the leading | 


charges against him, of which I will speak after 
awhile, should be feunded upon acts which 


were done in reference to the Thirty-Ninth | 


Congress. If the President of the United 


States is the guilty culprit that they represent 


him to be on the other side, if he has defamed | 


and slandered Congress, if he has done acts 
which are worthy of impeachment, is it not 
passing strange that the Thirty- Ninth Congress 
took no notice of them, and that after that 
Congress is defunct, after it has passed out of 
existence, after its name and its memory have 
gone into history, another Congress should take 
*up offenses against that Congress and make 


them matter of grave accusation against the | 


> : . ae . - ‘ 
President of the United States? I will read 


one of the charges investigated by that Con- | 


gress. This is rather by anticipation and a 


as I have the book before me I will read it now. 
Une of the grounds of accusation then pre- 
sented against him by the committee in the 


teen of them—the last of the file was this: 

int Chat he has been guilty of acts calculated, if not 

St ended, to subvert the Government of the United 

er y denying that the Thirty-Ninth Congress 
a8 @ constitutional body, and fostering a spirit of 


| Thirty-Ninth Congress, was estopped 


insist, with all due deference and respect, that 
the House of Representatives, after having voted 
down this charge that the President of the 
United States had slandered and maligned the 
from 
making any accusation of that kind against 
the President now. 

gut I hope I may say without offense, and 
before proceeding to notice some of the charges 
more specifically that have been preferred here, 
that I think the Senate of the United States, 
sitting as a judicial tribunal, can look to the 
circumstances under which these charges are 


| preferred without any disrespect whatever tothe 


House of Representatives; and when you come 
to look at the circumstances under which these 


| charges were preferred, after the President of 


the United States had been virtually acquitted 
in the House of Representatives, you have at 
least evidence that it was done without any 
great amount of deliberation in the House, pos- 


| sibly under the influence of that excitement 


which legislative assemblies as well as individ- 


without imputing any wrong or improper mo- 
tive to the House of Representatives, is one to 
which I maintain that this Senate, this assem- 
bly of grave and reverend seniors, who are im- 
paneled, as it were, here under the Constitu- 


| tion to try these articles of impeachment, may 


look, and may look with propriety—for they 
do not come before you, Senators, like those 
articles which were preferred against Warren 
Hastings in England, and which were the sub 
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ject of long and earnest debate in the House | 
J ~ 


of Commons betore they were presented. Ihey 
were prepared in hot: haste after the President 
had removed Mr. Stanton; they were passed 


| upon very brief debate in the House of Repre- 


sentatives, and thus they come here. If the 
House has acted, as I hope it has, hastily, Sen- 


| ators, it is your province and your duty, as | 


maintain most respectfully, to look to that 


fact, and not to give: the same importance to 


accusations made under such circumstances as 
you would to those which were made under 
more careful deliberation, and especially when 


| the House of Representatives, but a very short 


time before, had acquitted the President of a 
large number of the charges which were pre- 
ferred against him in the able and ingenious 
report presented by its Judiciary Committee. 
Surely, under these circumstances, it will be 
no disparagement of the House, it will be no 
disparagement to you to look to the fact that 
these charges were hastily presented, and if, 


| upon sober review here, you should believe 


that these charges come to you in at least a 


; ; . || questionable shape, so far as the swift circum- 
ttle out of the order that I had designed ; but | 


stances under which they were adopted are 


|| concerned, it will be no reflection upon the 


| 





loiine of 2 ae || vidual. . } 
of Kepresentatives—and they had seven- || sentatives is composed of men, at least men of 


House any more than it would upon an indi- 
l trust that, as the House of Repre- 


flesh and blood like yourselves, it will be no 
disparagement to them to say that even a House 
of Representatives, composed of honorable 
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acting hastily and without any great amount 
of deliberation, acting, as it were, im passion 
may do a thing which, upon ‘sober second 
thought,’’ they would not do over again. We 
all know human nature well enough, at least 
in our OWn persons and in our own characters, 
to know that when we act in passion, when we 
act in haste, when we act in excitement, we 
are apt to do things which, upon reflection, we 
have reason to regret; and those actions, while 
they are in a great measure excusable, on ac- 
count of the haste and passion in which they 
are committed, are yet actions which do not 
command the same power and influence in 
society that they would do if they were the 
result of grave and careful and deliberate and 
mature consideration, 

Now, Senators, | shall have to call your 
attention to the articles of impeachment some- 
what in detail; and though it is rather a dis- 
agreeable duty to tread this mill-horse round, 
to go to these articles of impeaehment and 
take them up one by one and make brief com- 
ments on them, as it is my purpose to do; 
though | know that the subject 1s becoming 
stale and weary, not only to the Senate, but to 
those who are gathered around to hear this in- 
vestigation ; yet | cannot, in accordance with 
my sense of duty in this case, take my seat until 
I offer some considerations to the Senate on 
each one of the articles of impeachment. AI- 


' though it must necessarily be to some extent 


a tedious business, yet I do so because, Sen- 
ators, if you follow the precedents which we 
have had in other cases, you will be required 
to vote upon each one of the articles of im- 
peachment separately, and you will have to 
form your judgment and opinion upon each in 
@& separate way. 

In regard to the first article of impeachment 
it may not be out of place to look to that arti- 
cle as it is presented, and to state very briefly 
the article itself and the answer to it. Ido 
not propose to go through all the verbiage of 
that article, nor to repeat in detail all the 
facts stated in the answer; but the article 
charges in substance that on the 2ist of Feb- 
ruary, 1868, the President unlawfully issued 
an order for the removal of Edwin M. Stan- 
ton, without saying anything in this part of 
the article about the Senate being or not being 
in session. It alleges that on the 12th of 
August, 1867, during the recess of the Senate, 
he suspended Mr. Stanton; that on the 12th 
of December, 1867, and within twenty days 
alter the meeting of the Senate, he reported 
the suspension and his reasons, aad that the 
Senate refused to concur in the suspension ; 
that Stanton, by virtue of the act ‘‘ regulating 
the tenure of certain civil oflices,’’ forthwith 
resumed the ollice; and that on the 21st of 
L’ebruary, 1568, the President issued the order 
of removal to Stanton, and that this was done, 
first, in violation of the ‘tact regulating the 
tenure of certain civil oflices,’’ passed March 
2, 1867; and second, in violation of the Con- 
stitution, and without the consent of the Sen- 
ate, then in session; and that it was a hgh 
misdemeanor in oflice. 

Without going into all the details the answer 
substantially states that Mr. Stanton was ap- 
pointed Seeretary during pleasure by Mr. Lin- 
coln on the 15th of January, 1862; that the 
otlice was created by the act passed on the 7th 
of August, 1789; that Stanton became one of 
the advisers of the President and subject to 
his general control; that the respondent sue- 
ceeded to the Presidency on the 15th of April, 
1865, and Mr. Stanton continued to hold the 
otlice ; that the respondent being satisSed that 
he could not let Mr. Stanton continue in office 
without detriment to the public interest he 
decided to suspend him on the 5th of August, 
1867. Theinvitation to Mr. Stanton to resign 
his office is set out intheanswer ; also his reply 
declining todo so. It is further stated that the 
respondent required and acted upon the opinion 
as to the civil tenure-of-office act of each princi- 
pal officer of the Executive Departments ; that 
this action was made known to the Senate 


men, acting under the impulses of feeling, and |) on the 2d of March, 1867; that although he 
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believed the tenure-of-oflice act was void the | trine, if this civil-tenure bill be a constitutional 


respondent, in his capacity as President, formed 
the opinion that Stanton’s case was in fact by 
the first section ; that notwithstanding respond- 
ent’s opinion on that subject, he was anxious 
that Stanton’s removal should be acquiesced 
in by the Senate or that the question should be 
judicially determined ; that the right of sus- 
pension is provided for by the tenure-of- office 
law inthe second section, and that Mr. Stanton 
was not suspended until the next meeting or 
action of the Senate, but indefinitely and at 
the President's pleasure; that a vacancy thus 
existing General Thomas was appointed ad 
interim under the act of 13th February, 1795 ; 
that the purpose to obtain a judicial decision 
was made known at or near the date of this 
order; that, not intending to abandon his rights 
as President, butanxious toavoid auy question, 
the respondent did send his message to the 
Senate on the 12th of December, 1567; that 
his hopes not being realized, the respondent, 
in order to raise the question for judicial de- 
cision, and to that onl only, issued the order 
removing Stanton and appointing Thomas ad 
interim on the 21st of February, 1868. There 
is besides an answer to each specific allegation. 

Now, Senators, allow me to present one 
thought before entering upon the consideration 
of this first article, which, as I conceive, is 
applicable to all the articles; indeed, much 
of what we have to say upon the first article 
applies to all the other articles, and it involves 
to some extent a necessary repetition to con- 


sider them in detail, but I shall endeavor, as | 


far as | can possibly do so, to avoid such rep- 
etition. 

All the articles of impeachment, or nearly 
all of them, charge a removal. One of the 
Managers spoke a good deal, and very much 
to the purpose, upon the subject of technical 
law. did not understand the gentleman as 
making any objection to it. Heregarded it as 
a proper means of enforcing the rights of par- 
ties and as a legitimate portion of legal science. 
Well, although I know that technicalrules are 
not to be observed in this Senate, if you fol- 
low the precedents of trials of impeachment 
which we 


ions in the British Parliament, yet there ought 
to be something at least substantial in the arti- 
cles that are preferred against a man. 


law, as they insist it is, if the President has no 
power to remove except on the advice and con- 
sent of the Senate of the United States, then, 
Senators, I ask you how is it that he can be 
found guilty of removing Mr. Stanton from 


| 


office, taking the premises of the honorable || 


gentlemen to be correct, when there was no 
removal at all? If their doctrine be the true 
doctrine, there was no removal from office at 
all; you do not bring it within the civil-tenure 
bill unless you havea case of removal, and even 
under the civil-tenure bill it is not a case of 
removal; but if either construction be the true 
one it is a case of an attempt to remove a per- 
son from oflfice; so that it seems to me it is 
utterly impossible for the honorable Managers 
to escape the dilemma in which the nature of 
their accusation places them. 

Upon the first article, Mr. Chief Justice and 
Senators, I desire to maintain briefly three 
propositions. 

First. That the tenure-of- office bill is uncon- 
stitutional and void. Gentlemen have intimated 


_a doubt whether the Senate ought to hear any 


argument upon that subject, but for the reasons 
indicated yesterday that a court at nisi prius 
would hearan argument on arule fora new trial, 
or that a chancery court will allow a bill of 
review on a petition for a rehearing, while | 


do not intend to argue the question at any | 


great length, I respectfully ask the Senate to 

hear what we have to say on this subject, as it 

is material and important to our defense. 
Second. Vhat if the civil-tenure bill is not 


| constitutional, it does not embrace such a case 
| as the removal of Mr. Stanton. 


Third. That if both these propositions are 


erroneous, the President acted from laudable 
| and honest motives, and is not, therefore, guilty 
| of any crime or misdemeanor. 


Upon the first proposition as tothe unconsti- 
tutionality of the civil-tenure act, as it has not 


| been done already in behalf of the President 


| of the United States, I feel myself constrained 
|| to remind you of certain things which occurred | 


| in the debate of 1789. 
| are familiar probably to every Senator I ad- 
have already had in the United || 
States, and especially if you follow the decis- | 


Now, | 


what is it that is provided for by the civil-ten- |} 


ure bill? Betore I come to consider that bill 
at all in its details, let me ask what is provided 
for there? It is the removal of a person; and 
that is the thing which is charged in each one 
of what | may. for want of a better word, call 
the counts of this indictment, each one of the 
articles that is preferred here. Senators, if 
you follow the law and the rules of law that 
have been adopted in other cases, if at any 


rate you look to them as being a guide to some | 
extent, although not binding and obligatory to 


all intents and purposes as judicial decisions, 
what is a familiar rule of law? There is not 
a judge or a lawyer in this Senate who does 
not know that in every law-book which has 
been written in two hundred years a distinction 
is taken between a crime and an attempt to 
commit a crime. The distinction is just as 
broad and as wide as lennsylvania avenue. 
According to statutory regulations almost 
everywhere, and even according to the common 
law, murder is one thing, an attempt to com- 
mit murder is another and a different thing. 
Burglary is one thing; an attempt to commit 
that offense is another and a different thing. 
Now, I ask, and I ask in all earnestness, of 
this Senate as lawyers and judges, when these 
articles of impeachment charge the President 
with the removal of Mr. Stanton is it not a 
solecism in language that they should ask 
this Senate on their oaths to say that the Pres- 
ident of the United States is guilty of a viola- 
tion of the civil-tenure bill, or guilty of either 
ot the offenses that are charged here? That 
there was an attempt to remove there is no 
sort of question; but if the doctrine contended 
for by the learned Managers be the true doe- | 


Although I know they 


dress, yet | regard these things as material and 
important to our defense, and at the expense 


of telling ‘‘a thrice-told tale,’’ and of weary- | 


ing the patience of the honorable Senate, I 
must ask the privilege of presenting as briefly 
as I can the views which | entertain upon that 
subject. 

In the House debate which occurred on the 
16th of June, 178%, on the bill to establish the 
Department of Foreign Affairs, Mr. White 
moved to strike out the words ‘* to be remova- 
ble frem oflice by the President of the United 
States.”’ 
ate had the joint power of appointment. 


| views were sustained, as you recollect, in that 


| foreign courts. 


argument by Messrs. Smith of South Carolina, 
Huntington, White, Sherman, Page, Jackson, 
Gerry, and Livermore, and were opposed by 
Messrs. Vining, Madison, Boudinot, and Ames, 
as is seen in Gales & Seaton’s Debates in 
Congress, old series, volume one, page 473 to 
608. Mr. Madison said in that debate: 


“It is evidently the intention of the Constitution 
that the first magistrate should be responsible for the 
executive department; so far, therefore, as we do 
not make the officers who are to aid him inthe duties 
of that department responsible to him, he is not re- 
sponsible to his country.” 


He placed the discussion mainly on the con- 
stitutional provision that— 


**Theexecutive power shall be vested in the Presi- 
dent.”’—Jbid., 481. 


Mr. Sedgwick said: 
“If expediency is at all to be considered, gentle- 


He advocated this because the Sen- | 


His | 


| ton. 


| took the extract that was submitted to ( 
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degree, to continue such person in office contra 
the will of the President, who is responsible t Hy 
business be conducted with propriety and fort 
eral interests of the nation.”—1 Debates in ty... 
old series, 542. ‘ue 





hat the 


In that same debate Mr. Sedgwick seems to 
have anticipated just such a state of affairs as 
existed between the President and Mr. Stan. 
A part of Mr. Sedgwick’s remarks js 
copied in one of the President’s messages to 
Congress; but I desire to read the whole par: 
agraph from which the President in his mesen» 


sage 
. ‘on- 
gress. He discussed the subject in an admir. 
able and unanswerable manner. And when 
you keep it in mind, as has been, I believe 
already stated in argument, that this debhata 
was had soon after the adoption of the Coy-#. 
tution, that several gentlemen who had partici- 
pated inthe formation of the Constitution wore 
members of Congress, and among them Mr. 
Madison, one of the ablest writers who ever 
wrate upon that subject, not even excepting 


| Alexander Hamilton himself; when you take 








it into consideration that this discussion wag at 
that early period and by persons who were eon. 
cerned in the formation of the Constitution 
itself, the opinions which they expressed are 
deserving of the very highest consideration, 
And if there be anything in the doctrine of the 
law which is applied to every other case; jf 
there be anything in the idea that when a de. 
cision upon a legal question is once made that 
decision should stand; if there be anything in 


| the doctrine of stare decisis, then, Senators, [ 


maintain that an opinion which so far as I know 
anything of our history as a Government hag 
never been seriously controverted at any time 
except during the administration of Jackson, 
and the decision of which at that time was in 
favor of the view that we entertain now, is to 
be considered as entitled to respect. If an 
opinion that was acquiesced in for nearly eighty 
years is not an authority to a man for doing an 
act, then [ can conceive of nothing that is suf: 
ficient authority. 

If, according to the English law, a man would 
be protected in an action as to real property 
by sixty years’ possession, if according to the 
statute law of the State in which I reside seven 
years’ adverse possession under a color of title 
would give him an absolute title to his tract 
of land, if these healing statutes which have 
been passed from time to time, both in Eng- 
land and in our own country, and which are 
intended for the repose of society to secure 
titles to property, are administered every day, 
as they are, I presume, in all the courts of the 
United States, why may we not argue, and 
argue with propriety before the American Sem 
ate, that when a question was settled eighty 
years ago, and when the decision was never 
controverted until the present time except on 
the occasion to which I have referred, the con 
clusion at which Congress then arrived is upon 
principle binding and obligatory upon this 
Senate, and that you should follow it upon the 


| same principle that the judges are in the habit 


of following judicial determinations in regard 


| to the rights of property that have been long 
| acquiesced in and have become rules of law. 


men will perceive that this man isas much an instru- | 


instrument of the Secretary in corresponding with 
If, then, the Secretary of Foreign 
Affairs is the mere instrument of the President, one 
would suppose, on the principle of expediency, this 
officer should be dependent upon him. It would 
seem incongruous and absurd that an officer, who, 
in the reason and nature of things, is dependent on 


| his principal and appointed merely to execute such 


business as iscommitted to the charge of his superior, 
(for the business, [ contend, is committed solely to 
his charge) I say it would be absurd, in the highest 


|, councils be involved in? 


| 





: , : : | oflice is evidently disqualified unless 
ment in the hands of the President as the pen is the || oflice when he is evidently disqualifie 


f Mr. Sedgwick had been a prophet, if he 
had been Daniel, or Isaiah, or Jeremiah, or 
any one of the old prophets, and had under- 
taken to describe the difference between the 
President of the United States and Mr. Stau 
ton, he could not have done it better than he 
has done in the language which I am about ta 
read to you: 

“The President is made responsible, and shall he 
not judge of the talents, ability, and integrity of }!s 
instruments? Will you depend on a man who has 


imposed upon the President and continue hn - 
1¢@ Ce 


ves Fast 
be removed by impeachment? If this idea should 


| prevail—which God forbid—what would be the re- 


la 
sult? Suppose, even, that he should be removad™ 
by and with the advice and consent of the Senate, 
what a wretched situation might not our puble 
Suppose the President has 


: > ° “ na srree of 
| a Secretary in whom he discovers a great degree © 


ignorance, or a total incapacity to conduct a 
ness he has assigned him; suppose him imimicat to” 
President’ — 


There Mr. Stanton looms right up and he is 
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the very man that this political prophet had in 
his a ; 
before the House .of Representatives : 

“Or suppose any of the great variety of cases which 
would be good cause for removal, and impress the 
propriety of such a measure strongly on the mind 
‘of the President, without any other evidence than what 
exists in his own ideas from a contemplation of the 
man’s conduct and character, day by day, what, let 
me ask, is to be the consequence if the Senate are to 
he applied to? If they are to do anything in this 
business, L presume they are to deliberate, because 
they are to advise and consent. Jf they are to delib- 
; ou put them between the officer and the Presi- 


erate, 1 


dent — 

Just as the Managers of the impeachment 
and the impeachment itself are attempting to 
do in this case: 

“They are, then, to inquire into the causes of re- 
moval; the President must produce his testimony, 
How is the question to be investigated? Because, I 
presume, there must be some rational rule for con- 
ducting this business? Is the President to be sworn 
todeclare the whole truth and to bring forward facts; 
or are they to adinit suspicion as testimony; or, 18 
the word of the President to be taken at all events ? 
If so, this check is not of the least eflicacy in nature.” 

And then Mr. Sedgwick goes on with this 
paragraph, which is quoted in the message to 
which I have referred : 

“But, if proof be necessary, what is then the con- 
sequence ? Why, in nine cases out of ten, where the 
case is Very clear to the mind of ‘the President that 
the man ought to be removed, the effect cannot be 
produced, because it is absolutely impossible to pro- 
duee the necessary evidence, 
ceed without evidence? Some gentlemen contend 
not. Lhen the object will be lost. Shall aman, under 
these circumstances, be saddled upon the President, 
who has been appointed for no other purpose but to 
aid the President in performing certain duties? Shall 
he be continued, I ask again, against the will of 
the President? If he is, where is the responsibility ? 
Are you to look for it in the President, who has no 
control over the officer, no power to remove him if 
he acts unfeelingly or unfaithfully? Without you 
make him responsible, you weaken and destroy the 
strength and beauty of your system. What is to be 
done in cases Which can only be known from a long 
acquaintance with the conduct of an officer?” 


Are the Senate to pro- | 


mind when he was making this argument 


Never did more sensible remarks proceed | 


from the lips of mortal man than the observa- 
tions which I have read in your hearing, Sen- 
ators, and which are just as descriptive as it 
is possible for language to be of the circum- 
stances under which the removal of Mr. Stan- 
ton occurred. ‘Thisis extracted from the same 
authority, 1 Debates in Congress, old series, 


page O43. 


. . ° 
Now, I ask your special attention to the next | 


step. Mr. Benson, of New York, moved to 
amend by inserting in place of the words * to 
be removable from oflice by the President of 
the United States’’ the words ‘‘ that the chief 
clerk, whenever the said principal officer shall 
be removed from office by the President of the 
United States, as in any other case of vacancy, 
shall, during such vacancy, have the custody 
and charge of ajl records, books, and papers.”’ 
This was carriéd by a vote of yeas 30, nays 
18. (1 Debates, old series, 601, 602, 603.) 
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of legislative discretion; and second, because 
the amendment already agreed to fully con- 
tains the sense of this House upon the doc- 
trine of the Constitution, and therefore the 
words are unnecessary as they stand here.’’ 

Now, indulge me, if you please, while I call 
your attention and refresh your recollection 
by the remarks of Chancellor Kent upon this 
general subject. He quotes the following words 
from the act creating the Treasury Depart 
ment: ‘That whenever the Secretary shall 
be removed from oflice by the President of 
the United States, or in any other case of 
vacancy,’’ &e., and says, ‘‘ This amounted to 
a legislative construction,’ &c., as quoted by 
the President in his message; and Kent con- 
tinues: 

‘This question has never been made the subject 
of judicial discussion, and the construction given to 
the Constitution in 1789 has continued to rest on this 
loose, incidental, declaratory opinion of Congress 
and the sense and practice of the Government since 
that time.” 

You see, from these remarks, that Chancel- 
lor Kent, if the question had been presented 
to him as an original question, if he had been 
called upon to determine it as a judge, would 
have said that he thought this construction 
rested on ground altogether too loose to justify 
him as a judge in giving that opinion; but 
what does he say as to the effect of the settle- 
ment thus made? He says: 

“Tt may now be considered as firmly and definitely 
settled, and there is good sense and practical utility 
in the construction.’’—Kent’s Commentaries, p. 310. 

Part of this is quoted by the President, part 
of it is not; but I read you the whole para- 
graph. Judge Story, in his Commentaries, vol- 
ume three, section fifteen hundred and thirty- 
seven, says: : 

** The public, however, acquiesced in this decision; 
and it continues, perhaps, the most extraordinary 
case in the history of the Government of a power 
conferred by implication on the Executive by the 
assent of a bare majority of Congress, which has not 
been questioned on many other occasions.” 

That much is enacted in the 
message. But what does Judge Story say fur- 
ther in the same connection and in the same 


| paragraph? 


Mr. Benson now moved (page 604) to strike | 


out of the first clause the words ‘‘to be re- 
movable by the President ;’’ which was car- 
ried—yeas 31, nays 19. 

The honorable Manager who opened the 
cause made an argument, as I remember 
shall not take time to turn to it—that this de- 





L| 


bate occurred in Committee of the Whole, and | 
that what transpired in the House is not shown 


in avy report of the debates. If that be so, 
does it in the slightest degree affect the force 
and validity of the argument itself? Is it not 
to be presumed that the very same men who 
had adopted this principle in Committee of the 
Whole would, when they came to act in the 

Ouse proper, vote underthe same views which 
they had expressed in committee? 

Mr. Benson said that his objection to the 


clause arose from an idea that the power of | 


removal by the President hereafter might ap- 
pear to be exercised by a legislative grant only, 
and consequently be subjected to legislative 
instability, when he was well satisfied in his 
own mind it was fixed bya fair legislative con- 
struction of the Constitution. (Jbid., 603.) 
Mr. Madison’s reasons for sustaining the 
motion to strike out were, ‘‘ First, altering the 
mode of expression tends to give satisfaction 
lo those geutlemen who think it not an object 


“Even the most jealous advocates of State rights 
seem to have slumbered over this vast reach of au- 
thority, and have left it untouched as the neutral 
ground of controversy, in which they desired to reap 
no harvest, and from whic h_ they retired without 
leaving any protestations of title or contest.”’ 

It will thus be seen that although the Fed- 
eralist opposed the power of removal, Mr. 
Madison and Judge Story and Chancellor 
Kent regarded it as firmly settled and estab- 
lished; and now, Senators, if authority is worth 
anything, if precedent is worth anything, if 
the opinions of two of the ablest judges we 


| ever had in this country are worth anything, | 


maintain that it follows inevitably that the civil 
tenure bill is unconstitutional, and that the 
President was justified in exercising his veto 
power against it. 

Whether, however, that view of the case be 
correct or not, there is still another view of it. 
If the President were wrong; if he were erro- 
neously advised by his Cabinet; if he came to 
an improper conclusion ; if the view which was 


| taken by Congress on this subject were the 


correct view, still this argument is pertinent 
and appropriate as to the question of intention, 
because, as I have already said, in each of 
these articles an unlawful intention is charged 
against the President of the United States ; 
and upon whose opinions, | respectfully ask, 
could this Senate, sitting as judges, rely with 
greater confidence than upon the opinions 
of two of the most eminent jurists that our 
country has ever produced, Kent and Story? 


'| They are names familiar to every judge and 


| names distinguished. 


every lawyer in the United States as house- 
hold words; and not here alone are these 
lar across the sea, in 
Westminster Hall, in that country from whence 
we borrowed our laws, the names of Kent and 
Story are almost as familiar as they are in the 
Chamber where his Honor presides as Chief 
Justice of the United States. Their works are 


ii quoted by British judges, by British lawyers, 


President's 
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and by text-writers, and no two names in Eng- 

lish or American jurispradence stand higher 

than the names of these two distinguished cit- 
izens of our country. If they are nota sufli- 
cient authority to settle in the mind of the 

Senate, as they probably would not be in view 

of your action Intherto on the subject, that the 

law is unconstitutional, yet I ask you, Sena- 
tors, if the advice of two sach distinguished 
men as these might not well guide the action 
of the President of the United States, and re- 
lieve him from the criminality which is im- 
puted to him in these articles of impeachment? 
I hope you will allow me, Senators, to call 
your attention to some other opinions than 
these. This subject of appointments to and 
|| removals from office has been a matter of 
investigation in various forms by Attorneys 
General of the United States. The learned 
Manager who opened the cause was well aware 
of this; and how did he meet it? Nobody is 
more astute than him in the management of a 
cause. | willdo him the justice to say that, 
although I do not exactly agree with him in 
his notions about decency and propriety of 
speech, | have not seen a gentleman in my 
life who manages a cause with more skill and 
art and ability than he has managed this prose- 
cution from the very commencement of it. With 
that astuteness for which he has distinguished 
himself in the investigation of this cause, when 
he came to speak of the opinions of the At- 
torney General he made use of an observa- 
tion to this effect—I shall not undertake to 
quote him literally~-that after that office had 
become political he did not consider it a 
matter of any very great importance to quote 
the opinions of its incumbents. I had a slight 
suspicion—I hope the gentleman will for- 
give me if it were an erroneous one—that 
possibly the authority of the Attorneys Gen- 
eral might not be just exactly the kind of an- 
thority he wanted; and so, although I did not 
know much about the subject, and had never 
had occasion to examine the opinions of the 
Attorneys General, [ concluded that I would 
look into them, and I find several opinions 
|| there to which I[ wish to call your attention. 
| Before I do this let me invite you, Senators, 
to consider the provision in the Constitution 
of the United States that the President may 
require the opinion in writing of the principal 
officer of each of the Executive Departments 
upon any subject relating to the duties of their 
respective oflices, and to the act of September 
24, 1789, which provides that the Attorney 
General shall give his advice upon questions 
of law when required by the President. It 
may be that I place an exaggerated construc- 
tion upon this provision of the Constitution and 
upon the act of 1789. It will be for you as 
judges to decide how that is. I will state my 
proposition before I read the section in extenso, 
and | will state it in such manner as to direct 
your’ attention to the point which | am endeav- 
oring to demonstrate. 

I maintain, in view of the proper construc- 
tion of the act of 1789, that it isa matter of 
perfect indifference whether the President of 
the United States is advised by the particular 
Attorney General who may belong to his Cab- 
inet in reference to a particular act or not. 
I maintain that the opinions delivered by the 
Attorney General are in the nature of judicial 
decisions. Ido not say that they are to all 
intents and purposes judicial decisions; but, in 
the view which I entertain of the act of 1789, 
I insist that they should be as operative and 
effectual in this high and honorable court as 
a judicial decision of respectable authority 
would be in the court over which your Honor 
usually presides. Why do I say so? 1 will tell 
you. Unless [ have misread the Constitution 
of the United States there is no provision there 
declaring that the decisions of the Supreme 
Court of the United States shall be final and 
conclusive and authoritative upon questions of 
law. ‘There is no such provision in the Consti- 
tution; if there is, it has escaped me. ‘The 
framers of the Constitution assumed that there 
|| was a certain state of things at the time they 
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made it. They assumed that the history of the 
world would be before the country. They as- 
sumed that the history of Eaglish jurisprudence 
would be known or could be known to Ameri- 
In other words, they assumed 
that there was and would continue to be a cer- 
tain amount of knowledge and information in 
the world, and therefore that it was not neces- 
sary for them to provide in the Constitution 
that the decisions made by the members of the 
Supreme Court of the United States should be 
binding upon their successors in office. They 
knew just as well as you know that the prac- 
tice of Knglish judges had been for centuries 
to regard a decision by a judicial tribunal in ¢ 
vase carefully considered, and especially in a 
case that had continued for any length of time, 
as an authority from which it was not safe in 
the administration of the law to depart. 

Now, the argument | make before you is, | 
that as the Constitution of the United States | 
does not specify that the decision of the judges 
shall have all the binding foree of authority in 
the land—and yet it has that foree—this act of 
Congress, although it does not say so in refer- 
ence to the opinions of the Attorneys General 
any more than the Constitution does in refer- 
euce to the decisions of the judges of the Su- 
preme Court of the United States, yet, upon 
any fair construction, upon any legal intend- 
ment, under this act of 1789, the opinion of | 
the Attorney General may be regarded by the 
President, and by all others who have anything 
to do with that opinion, as a valid authority, 
and that it is suflicient to justify his action in | 
any given case that may be covered by that 
Opinion, 

What is the provision of the act of Septem- 
ber 24, 1789, section thirty-five? (1st volume 
Statutes-at-Large, page 03, and Ist volume of 
Drightly’s Digest, page ¥2.) It is provided by 
that section— | 


can citizeus. 


- 


“That there shall be appointed an Attorney Gen- 
eral tor the United States, who shall be sworn or 
aflirmed to ataithful execution of his office, whose | 
duty it shall be to prosecute and conduct all suits in | 
the Supreme Court in which the United States shall 
be concerned, and to give his advice and opinions 
upon questions of law when required by the Presi- 
dent of the United States, or when requested by 
the heads of any of the Departments touching any 
matters that may concern their Departments,”’ &c. 


When you take the two provisions together ; 
first, the provision of the Constitution that the 
President may call upon the principal oflicer in 
each exeeutive department for advice and opin- | 
ion, and second, the provision of the act of 1789 
that he may call upon this officer of the law, 
the Attorney General, for advice and opinion, 
I maintain that when that advice and opinion 
are given they are by virtue of the Constitu- 
tion and the law binding upon the President 
of the United States; and that even if they 
were not given in reference to the particular 
removal of Mr. Stanton, yet if they were given 
in any case on all fours with his, if they were 
given in any similar case, these opinions are 
in the nature of judicial opinions, and they are 
a perfect shield and protection to the President, 
if Lean bring his act in this particular case 
within the spirit and meaning of any of them. 
Now, without commenting on these opinions | 
or detaining the Senate by reading them at | 
length, | will present a few without comment; 
for if I were to undertake to comment upon 
each opinion as to the power of appointment 
and the power of removal it might take up 
more time than would be advisable. Trusting 
to and believing in the intelligence and discrim- 
ination of the Senate, | will give them the 
substance of the positions assumed, as [ under- 
stand, by the different Attorneys General who 
have given their opinions upon the question. 

In the first volume of the Opinions of the 
Attorney General, page 631, it will be seen that 
General Swartwout’s commission (under the 
act of May 15, 1820, to limit the tenure of cer- 
tain offices) as navy agent at New York ex- 
pired during the preceding session of the Sen- 
ate, and Mr. Wirt, Attorney General, gave an 
opinion, on the 22d of October, 1828, addressed | 
to the Secretary of the Navy, in which he lield | 


that the words in the Constitution, “happen |i.erament, said what I will nowread, I propose || 1789. If he finds an opinion on 


SUPPLEMENT TO > 


during the recess of the Senate ’’—and this, I || to give you the language of Mr. Crittende 


think, will be a good answer to a portion of the 
argument offered by the honorable Manager 
who spoke yesterday—are equivalent to the 
words ** happen to exist,’’ and that ‘‘ the Presi- 
dent has power to fill during the recess of the 
Senate, by temporary commission, a vacancy 
that occurred by expiration of a commission 
during a previous session of that body.”’ 

In the same volume, page 213, will be found 
another opinion of Mr. Wirt. ‘The register 
of wills held his oflice under a commission 
during the pleasure of the President. Mr. Wirt 
in his opinion, delivered on the 15th of June, 
1818, held that where an act of Congress gives 
the President the power to appoint without 
designating the tenure by which the office is 
to be held it is during the pleasure of the Pres- 


ident. Thatisthe advice and opinion of one of 


the most eminent lawyers, and one of the most 
gifted orators, that ever lived in the United 
States. He says: 

* Ifthe President had no right to issuesuch a com- 
mission the commission is void, the oflice vacant, and 
the President has nowaright to commission another 
person anew. If, onthe contrary, the President had 
the right to issue such a commission, he has on the 
face of that commission the power of removal and the 
authority to reappoint.” 

In the second volume of Opinions of Attor- 
neys General, page 333, will be found an opin- 
ion of Mr. Berrien, given on the 2d April, 1530, 
in which he held that— 

“The appointment of a navy agent during the 
recess of the Senate, made in the case of a vacancy 


| occurring during the recess, is in the exercise of the 


constitutional power of the President, and not by 
force of the act of 3d March, 1809; and the constitu- 
tional limitation of such appointment is to the end 
of the succeeding session of Congress, unless it be 
sooner determined by the acceptance of a new com- 


| mission made, under an appolmtnent by and with 


the advice and consent of the Senate.’ 
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of the ablest statesmen who ever sat in ye 
Halls, a man without fear and without reproach, 
aman of asplendid, gigantic intellect, faiths! 
among the faithless’ under all circumstances. 
one whose opinions, as I respectfully think, arg 
entitled to the highest degree of credit. This 


| opinion was delivered in the meridian of hig 
ag 


| production of his mind was entitled. He said’. 


Mr. Legaré, in an opinion, on the 22d Octo- | 


ber, 1841, declared that— 


“The Constitution authorizes the President to fill | 


vacancies that may happen during the recess of the 
Senate, even though a vacancy should occur after a 
session of the Senate hasintervened. ‘The executive 


power of removal from office, as indicated in_the || 
argument of Mr. Madison, delivered in the First | 


Congress, drawn from the character of executive 
power and executive responsibility and the irresist- 


ible necessity of the case, has been acquiesced in by | 


the whole country.” 

Again, in the fourth volume of Opinions of 
Attorneys General, page 218, will be found the 
opinion of Mr. Attorney General John Nelson, 
on the 9th of August, 1843, in Lieutenant 


Coxe’s case, where the Sppucant was heard by | 


counsel, a proceeding, as I suppose, somewhat 
rare in the Attorney General's office. In that 
opinion he declared, referring to the case of 
Marbury vs. Madison, that— 


‘Even after confirmation by the Senate the Presi- | 


dent may, in his diseretion, withhold a commission | 


from the appli@ant; and untila commission to signify 
that the purpose of the President has not been 
changed the appointment is not fully consummated.” 

All of these eases, without stopping to com- 
ment upon them, you will see have more or 
less bearing on the question under considera- 
tion. Now indulge me, if you please, while | 
read extracts from an opinion of Mr. Critten- 
den, to be found in the fifth volume of the 
Opinions of the Attorneys General, page 290. 
It is infinitely a better argument than any which 
I can present. You will see that he neces- 
sarily travels over the same beaten path that 
we are compelled to travel over in this ease ; 
and | think it is a matter of very great conse- 
quence that in this case we do show that the 
path is so well known and so much traveled 
that there can be no mistake about it. 


Upon the question submitted by the President | 


whether he had authority to remove from oflice 


the chief justice of the Territory of Minne- | 
sota, erected by the act of March 3, 1849, who | 


had been appointed for four years, Mr. Crit- 
tenden, in his opinion of the 23d of January, 
1851, after referring to Chief Justice Marshall's 
opinion in the American Insurance Company 
vs. Canter, (1 Peters, 546,) where it was held 
that these were not constitutional but legisla- 


tive courts, created in virtue of the general | 


right of sovereignty which exists in the Gov- || 





life, when he was in the full possession of his 
mental powers, and when there could be ho 
mistake as to the force and effect to which any 


‘*Being eivil officers appointed by the Presidont 
by and with the advice and consent of the Se = 
and commissioned by the President, they are not ex: 
cepted trom that executive power which, by the Cor ; 
stitution, is vested in the President of the United 
States over all civil officers appointed by him and 
whose tenures of office are not made by the Consti 


tution itself more stable than during the pleasure of » 


the President of the United States. That the Presi- 
dent of the United States has, by the Constitution os 
the United States, the power of removing civil of. 
cers appointed and commissioned by him, by and 
with the advice and consent of the Senate, where the 
Constitution has not otherwise provided by fixing 
the tenures during good behavior, has been joys 
since settled, and has ceased to be a subject of oon. 
troversy or doubt. In the great debate which arose 
upon that question in the House of Representatiyos 
shortly after the adoption of the Constitution, M, 
Madison is reported to have said ‘it is absolutely 
necessary that the President should have the powey 
of removing from office; it will make him, in a peeu- 
liar manner, responsible for their conduct and syb- 
ject him to impeachment himself if he suffers them 
to perpetrate, with impunity, high crimes or misde- 
meanors against the United States, or neglects to 
superintend their conduct, so as to check their ex- 
cesses. On the constitutionality of the declaration 
I haveno manner of doubt.’ And the determination 
of Congress was in accordance with his views and has 
since been invariably tollowed in practice by every 
President of the United States.” 

And in the same opinion (page 291 of the 
same volume) Mr. Crittenden said: 

“The power of removal is vested by the Constitu- 
tion in the President of the United States to promote 
the public welfare; to enable him to take care that the 
laws be faithfully executed; to make him responsi- 
ble if he suffers those to remain in oflice who are 
manifestly unfit and unworthy of public confidence,” 


Again, Mr. Cushing in the 8th volume of, 
Opinions, page 233, in an elaborate opinion in 
regard to the Navy efliciency act of the 28th 
February, 1855, held— 

“That the President of the United States possesses 
constitutional power to dismiss oflicers of the Army 
or Navy coextensive with his power to dismiss exee- 
utive or administrative officers in the civil service of 
the Government.” 

Again, Mr. Speed, in his opinion of April 

Baln, ’ ; + 
25, 1865, addressed to Seeretary McCulloch, 
declaring that the act of 1865, vesting the power 
of appointment of assistant assessors in the 
respective assessors is unconstitutional, argues 
that it is the duty of the President to make the 


| appointment; and I ask you, Senators, to pay 


special attention to this opinion, for I suppose 
that Mr. Speed stands very high in some quar- 
ters of the United States. This opinion is not 
in any of the printed volumes of opinions; | 
have a certified copy of it which | placed in 
the possesion of Mr. Stanbery, and which can 
beat any time produced before the Senate ; but 
I vouch for the correctness of the extract which 
I am about to read: 


“Tt is his [the President’s] duty to do all he has 
lawtul power to do when the ocvasion requires an 


| exereise of authority. To do /ess on such an oeci- 
| sion would be pro tanto to abdicate his high office. 


The Constitution is the supreme law—a law superior 
and paramount to any other. If any law be repus- 
nant to the Constitution it is void.” 

This bears not only on the civil-tenure Dill, 
but it is square up to all the questions the get- 
tlemen on the other side have argued in con 
nection with it. Here is the opinion of the 
adviser of the President's predecessor, mau 
whose opinion was on file, a man in_ whose 
judgment he had the right to confide, for be it 
known and always kept in remembrance that 
the President of the United States is not him 
self a lawyer; he never studied the legal pro 
fession; he has no claims or pretensions 1 
know anything about it; but in the discharge 
of his official duties he has the right to consut 
the legal adviser who is placed there to guive 


and direct him upon questions of lew by the 


Constitution of the country and by the act of 
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office, or if he finds it recorded in any reported 
yolume of the opinions of the Attorneys Gen- 
eral, it is, andis properly, a guide, a precedent 
which he may safely follow ; and it is such an 
opinion as Will protect him against any impu- 
tations of unlawful or improper motives. Par- 
don me for reading this again, sothat you may 
have the whole of it in unbroken connection: 


“Tt is his duty to do all he has lawful power to do 
when the occasion requires an exercise of his author- 
ity. ‘To do Jess on such an occasion would be, pro 
iio, to abdicate his high office. The Constitution 
+ the supreme law—a law superior and paramount 
na any other. If any law be repugnant to the Con- 
stitution, itis void; in other words, it is no law.” 

And, Mr. Chief Justice, if you see proper 
‘nthe discharge of your duty to comply with the 
respectful request which has been presented 
toyou to deliver an opinion upon any of the legal 
questions whichare involved in this case, I most 
respectfully ask you to consider this opinion 
of the Attorney General, and to declare that it 
‘ssound doctrine ‘that if any law be repug- 
nant to the Constitution it is void; in other 
words, it is no law.’’ Now, allow me, Mr. 
Chief Justice, to call your attention to the 
closing sentence of this opinion of Mr. Speed, 
which I think is the very essence of the law: 

“Ttisthe peculiar province of the judicial depart- 
ment to say what the lawis in particular cases. But 
hefure such case arises, and in the absence of author- 
itative exposition of the law by that department, 
it isequally the duty of the officer holding the exee- 
utive power of the Government to determine for the 
purposes of his own conduct and action as well the 
operation of conflicting laws as the unconstitution- 
ality of any one.” 

There is an opinion from an Attorney Gen- 
eral who is not a member of the Cabinet, not 
a ‘‘serf’’ of the President, who gave his opin- 
ion before or about the time the present incum- 
bent came into the presidential office. There 
is his opinion placed upon the records of one 
of the departments of this Government, to 
stand and to stand forever, so far as his opin- 
ion will go, as a guide to the highest executive 
oficer in the Government, declaring that if a 
law is unconstitutional in the view of the Pres 
ident it is no law at all, and he is not bound to 
follow it. He declares that the President has 
the right, in the absence of any judicial expo- 
sition, to construe the law for himself. I need 
not tell this Senate that this is no new doctrine. | 
Senators, within your day and mine there was || 
an executive officer of the United States who || 
whs, as they say the present incumbent is, a |} 
man of strong will, © man not possessing any | 
great advantages of education or of mental | 
culture, but still a man of strong intellect and 
of determination just as strong as his intellect. 
You all remember Andrew Jackson, a name 
that was once potent in the United States. No 
name was ever more pqwerful in this Govern- 
ment of ours from the time of its foundation 
down to the present day than the name of 
Andrew Jackson. ‘There were giants in 
those days’? when Andrew Jackson was at the 
head of the Government of the United States. 
Andrew Jackson exercised the power of re- 
moval,and his right to do so was called in 
question by some of the ablest men who ever | 
sat within the Senate of the United States. It 
was discussed and learnedly discussed ; and 
yet he persevered in his determination. He 
maintained the power and authority of the 
President of the United States to remove from 
oilice and to make appointments, and you all 
recollect the scene that occurred and which 
made the history of this body memorable. 

A resolution was introduced into the Sen- 
ate—I believe it was occasioned, in part at 
least, by the removal of Mr. Duane—to the 
ellect that the President of the United States, 
_ his late proceedings, had violated the Con- 
Suitution of the United States. ‘hat resolution 
passed the Senate; but a gentleman who is now 
ho more, One whose name is well known in the 
political history of the United States, Mr. 
venton, took up that subject. I have not re- 
curred to the history of the debates with sufli- 
Cent accuracy to tell how long it was that he | 
Continued to agitate the question, but my recol- | 


ag : || 


lection is that it was for several years; aud 


remember, as all these Senators will remem- || if 1 can show you, as I will presently show you, || 


| ber, the remarkable expression which Mr. 


Benton used: ‘Solitary and alone I set this 
ball in motion.’’ He determined that that res- 
olution censuring the President of the United 
States should ®e expunged from the records 
of the Senate; and he debated it time and 
again with tremendous energy and power, until 
at last the resolution was expunged from the 
Journal of the Senate of the United States. 
So far as there is any recorded judgment within 
my knowledge that is the last record. Itisa 
record in favor of the power of removal. There 
vas ‘‘ the sober, second thought *’ of the Sen- 
ate. There was a recision of a resolution that 
reflected upon the character and upon the ac- 
tion of General Jackson; and, so far as that 
record goes, it is in favor of the power and 
authority which I have argued for. There can 
be no controversy in regard to this. 

Now let us see how far we have progressed 
in this argument. I have shown you the opin- 
ions of Mr. Madison and Mr. Sedgwick and 
others in the debate of 1789. I have shown 
you the opinions of Kent and Story, two of 
our ablest American commentators. I have 


| shown you opinions of Attorneys General, emi- 


| clusion. 


nent in their profession and standing high in 
the confidence of the country. I have shown 
you the action of the American Senate in the 
expunging resolution. Ithus present to you 
what I may call, in the language of Judge 
Story, an unbroken current of authority in 
favor of the proposition that not only the civil- 


tenure bill is unconstitutional, but that the | 


President has the right to remove from office. 
1 mean to say that the principies maintained by 
them would lead to that result, that he has the 
power of removal which he claims in his answer. 
And I maintain, Senators—forgive the repe- 
tition—that whether he is right or wrong in 
this, this current of authority for near eighty 
years is sufficient to throw protection around 
him ; and when I show you, as I have done from 
the opinion of Mr. Speed, that in the absence 
of any judicial determination it is the sworn 
and bounden duty of the President of the Uni- 
ted Statesto judge of a constitutional question 
for himself, | do not present to the Senate any 
novel doctrine. It is not for me tosay whether 
the doctrine is right or wrong. My opinions 
are of no sort of consequence in this Senate. 
If my arguments are well founded, and if they 
are well supported, they will have weight and 
influence with you; if not, they will be rejected. 
So itis not necessary for me to say what | 
think upon these questions ; but I maintain that 
this is nota novel doctrine in the United States. 
I told you yesterday that the present President 
is a Democrat of the straightest sect. I told 


you thac he was really nominated as a Demo- 


crat in the convention that nominated Mr. Lin- 
coln and himself for President and Vice Presi- 
dent. That was nota Democratic convention, 
I know. Itwasa convention composed of Union 
men without any reference to the old lines of 


demarkation between Whigs and Democrats. 


| That was a convention which had assembled to- 


gether forthe purpose of sustaining Mr. Lincoln, 
and whose view and opinion was that by sustain- 
ing Mr. Lincoln and the measures of his admin- 
istration they would sustain the strong arm 
of the Government in putting down the rebel- 
lion, which had not then been brought toa con- 
In his letter accepting the nomina- 
tion, as I told you yesterday, President John- 
son remarked that he was a Democrat! 
Senators, I will read to you the opinions of 
Mr. Jefferson and General Jackson presently ; 
but before I do that let me cali your attention 
to the effect of this political training of the 
President of the United States. You must 
always bear that in mind. You must go to his 
stand-point and look at things as he looked at 
them and judge of them as he judged of them, 
for you are now in search of motive; that is 
what you are trying to determine in this case. 
You are in search of the question of inten- 
tion; and when you judge of bis conduct in that 
way, and when youremember that he is a Demo- 
crat of the Jeffersonian and Jacksonian school, 
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that Mr. Jefferson and General Jackson under- 
took to construe the Constitution of the United 
States for themselves, and claimed that as ex- 
ecutive officers they had the right to do so, I 
show you that according to the political train- 
ing and education of the President of the United 
States it is a doctrine in which he might well 
believe; and especially when you have Mr. 
Speed’s opinion that I have read confirmatory 
of that doctrine, it furnishes a sufficient vindica- 
tion and protection of the President as to the 
exercise of his judgment. 

Let us see what Mr, Jefferson and General 
Jackson said on this subject. Mr. Jefferson, 
if | understand him correctly, carried his doe- 
trine much further than the present President 
of the United States earries it. I will refer 
to the sixth volume of Mr. Jefferson's works, 
page 461, and I will read a part of a letter 
of his there to be found, from which you 
will see he goes a bar's length beyond the 
present President of the United States in the 
views that he entertains. ‘The President has 
told you that he was anxious to have the ques- 
tion between him and Congress settled by the 
judicial department. But what were Mr. 
He, as you all very well 
know, and the world knows, was the author 
of the Declaration of Independence and one 
of the greatest of the revolutionary minds. In 
the letter to which I have referred, to Mr. 
lorrance, he said: 

‘The second question, whether the judges are in- 
vested with exclusive authority to decide on the con- 
stitutionality of a law, has been heretofore a subject 
of consideration with me in the exercise of official 
duties. Certainly there is not a word in the Censti- 


tution which has given that power tothem morethan 
to the executive or legislative branches. Questions 


| of property, of character, and of crime being aseribed 


to the judges, through a definite course of legal pro- 


| ceedings, laws involving such questions belong, of 


course, to them; and as they decide on them ulti- 
mately and without appeal, they, of course, decide 
The constitutional validity of the law 
or laws again prescribing executiveaction, and tobe 
administered by that branch ultimately and without 
appeal, the executive must decide for themse/ves also 


or themselves, 


| whether under the Constitution they are validor not. 


So also as to laws governing the proceedings of the 
Legislature, that body mustjudge for itse// the consti- 
tutionality of the law, and equally without appeal or 
control from its codrdinate branches. Aud, in gen- 
eral, that branch which is to act ultimately and with- 
out appeal on any law is the rightful expositor of the 
validity of the law, uncontrolled by the opinions of 
the other codrdinate authorities.”’ 

So that, if I correctly apprehend Mr. Jeffer- 
son’s meaning in this letter, he goes a bar's 
length beyond the right asserted by Mr. John- 
son in his answer in this case: 

“It may be said that contradictory decisions may 
arise in such case, and produce inconvenience. This 
is possible, and is a necessary failing in all human 
proceedings,” 

He goes on to show, in this letter to Mr. 
Torrance, that such contradictory decisions 
had arisen and no special harm had resulted ; 
but I do not deem it material to occupy your 
time with reading at length. In the seventh 
volume of Mr. Jefferson's Works, page 135, 
he says, in a letter to Judge Roane: 

“*My construction of the Constitution is very dif- 
ferent from that you quote.” 

I do not read the rest, because there is so 
much reading necessary to be done in the 
argument of the case that | am really fearful 
of wearying your patience, and I take it that it 
is not necessary for me to do so, because the 
mere mention of this letter will call it up to 
the recollection of Senators, and you will re- 
member the connection. I only read so much 
of it as bears upon the point which I am en- 
deavoring to illustrate : 

‘* My construction of the Corstitution is very differ- 
ent from that youquote. It is that each department 
is truly independent of the others, and has an equal 
right to decide for itself what is the meaning of the 
Constitution in the cases submitted to its action ; and 
especially where it is to act ultimately and without 
appeal. I will explain myself by examples which, 
having occurred while 1 was in office, are better 
known to me, and the principles which governed 
them.” 

I deem it unnecessary to read further from 
this letter. The point is, that in this letter he 
asserts that ‘teach department is truly inde- 
pendent of the others, and has an equal right 


to decide for itself what is the meaning of the 
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Constitution in the cases submitted toits action ;: 


and especially where it is to act ultimately and” 


without appeal.’’ If that doctrine be correct 
the President of the United States had the 
right to decide this question for himself, inde- 
pendent of any intention or design to have a 
case made and prepared for the adjudication of 
the judicial tribunals of the country. But, 
even if that be not correct, it certainly goes far 
to explain, if not to justify, the action of the 
President of the United States in the removal 
of Mr. Stanton. 

Although it is not precisely in connection 
with this point, yet, as it may have a bearing 
upon the question, I will quote asentence from 
General Jackson's Maysville road bill veto. 
Of eourse that can be found anywhere and 
everywhere in your records: but for the sake 


of convenience L quote it from the Statesman’s 


Manual, volume two, page 726: 

“When an honest observance of constitutional 
compacts cannot be obtained from communities like 
ours it need not be anticipated elsewhere; and the 
cause in which there bus been so much martyrdom, 
and from which so much was expected by the friends 
of liberty, may be abandoned and thedegrading truth, 
that man is unfit for self-government, adinitted. And 
this will be the case if expediency be made a rule of 
construction ininterpreting the Constitution. Power 
in no Governmentcould desire a bettershield for the 
insidious advances which it is ever ready to make 
upon the checks that are designed to restrain its 
action.” 

On page 772, in General Jackson’s veto of 
the bank bill, he said: 


If the opinion of the Supreme Court covered the 
whole ground of this act, it ought not to control the 
cobrdinate authorities of this Government.” 

l want you, now, to notice these assertions, 
for you will see that such great men as Jeffer- 
son and Jackson went beyond the present 
President of the United States in their asser- 
tions, for they denied the right of the Supreme 
Court even to adjudge a question: 

“ The Congress, the Executive,and the court must 
each for itself be guided by its own opinion of the 
Constitution, Each public officer who takes an oath 
to support the Constitution swears that he will sup- 
pe as he understands it, and not as it is understood 

y others,” 


I remember very well that there was a great | 


deal of criticism at that day about this princi- 
ple asserted by General Jackson in his veto of 
the bank bill; but it is enough for me to show 
that he asserted the power. 


“Tt is as much the duty of the House of Repre- 
sentatives, of the Senate, and of the President to 
decide upon the constitutionality of any bill or res- 
olution which may be presented to them for passage 
or approval as it is of the supreme judges when it 
may be brought before them tor judicial decision. 
The opinion of the judges has no more authority 
over Congress than the opinion of Congress has over 
the judges; and on that point the President is in- 
dependent of both. The authority of the Supreme 
Court must not, theretore, be permitted to control 
the Congress or the Executive when acting in their 
legislative capacities, but to have only such influence 
as the force of their reasoning may deserve.” 

That was prerogative! We have heard a 
great deal of talk here about prerogative. 
That was prerogative when General Jackson 
asserted that he had the right to construe the 
Constitution of the United States for himself, 


and independent of the judicial tribunals of the | 


i 


country. If General Jackson and Mr. Jeffer- 


son asserted this extraordinary power while | 


SUPPLEMENT TO — 


has presented I will acquiesce in and submit 


to the decision; if the Supreme Court decide 
the question the other way I will persevere in 
the dsteriiination to appoint some one else in 
the place of an officer in my @abinet who is 
obnoxious to me.’’ Now, I maintain, Senators, 
that there was nothing wrong in this; nothing 
illegal in it. 

Oh, but it is argued on the other side that 
after the President of the United States has 
vetoed a bill, and afterit has been again passed 
by two thirds of both Houses of Congress, it 
is then placed in such a situation that he has 
no right to put any construction upon it dif- 
ferent from that which Congress has placed 
upon it. IT cannot see the logic of the differ- 
between the two cases. A law, when 
passed by Congress and approved by the Pres- 
ident of the United States and placed upon the 
statute-book, is nothing more than a law. If 
the President of the United States exercises 


ence 


| his veto power and attempts to prevent the 


passage of a law, or, in other words, refuses 


| that assent which the Constitution empowers 


him to give or to withhold, and the Congress 
of the United States passes it over the veto 


| and it goes upon the statute-book, is it any- 


thing more thana law? Has it any greater 
or more binding force in the one case than it 
has in the other? And if the President of the 
United States has any power of judgment, and 
especially of judgment in cases where duties 
are confided to him by the Constitution and 
where it is his business to act, may he not 
exert in the one case just as much as in the 
other? I cannot for the life of me see the 
force of the distinction which the learned and 


| . . 
| honorable Managers are attempting to take in 


this case. 

Senators, there are questions peculiarly be- 
longing to the executive department which the 
President of the United States of necessity 
must have the right of determining for him- 
self. Specious and ingenious as the argument 
of the honorable Manager yesterday was, that 


| there may be an implication in favor of Con- 


they were filling the executive oflice, how |; 
| him; and I ean see no reason why you may 


much more may Andrew Johnson, the present 
President of the United States, Say, ‘* Here is 
a question about which there is a difference of 
opinion between the Congress of the United 
States and myself; here 1s a question that is 
distracting and dividing the country; I desire 
to have this question settled; I do not wish to 
settle it by my own strong hand; I desire to 
submit it to the judicial tribunals of the coun- 
try; and in order to do that I will exercise a 
power which has been exercised from the 
foundation of the Government; I will remove 
Mr. Stanton; I will place this question ina 
condition in which it can be settled by the 
judicial tribunals of the United States; I will 
endeavor to do this; I will invoke the action 
of the highest judicial tribunal in the country.”’ 


gress as to the exercise of its powers enumer- 
ated in the Constitution, and that there can be 
no implication in favor of the President as to 
the duties that are imposed upon him by the 
same instrument, it still has no foundation in 
sound reason or in any authority known to the 
law. ‘The very term ‘‘executive power’? is, 
like most of the other terms employed in the 
Constitution, a technical phrase. L have shown 
you how Mr. Madison understood it in the de- 
bate of 1789. | have shown you what a wide 
latitude of interpretation he took in giving a 
meaning to the words ** executive power,’’ and 
that he held that in virtue of those very words 
the President was responsible for the action 
of the Cabinet that he had called around him. 

If you can get from the Constitution an 
implication in any case ; if you can derive from 
the words ‘‘executive power,’’ or from the 
words ‘*he shall take care that the laws be 
faithfully exeeuted,’’ or from his oath, or from 
any other wordsin the Constitution relating to 
his functions, any power by implication in any 
case, the doctrine of implication arises as to 
all other powers that may be conferred upon 


not inyply anything that is necessary to be done 
as much in favor of the President as you may 
imply it in favor of Congress. When you take 
the Constitution of the United States and look 
to the enumerated powers, there is not one of 
them that tells how any power is to be exe- 
euted. Congress may create a Navy; Con- 
gress may declare war; Congress may levy 
taxes, 
a Navy; it does not say whether you are to do 
that particular act by taxation or not; it does 


‘| not prescribe whether your vessels are to be 


iron-clad vessels or sail vessels; it does not 


| prescribe how much tonnage they shall have. 


All these and a thousand other things are 
left to the discretion of Congress. You derive 


Of course this idea was involved: “If the || the power which you have exercised time and 


‘ 


Supreme Court of the United States decide this 
question in favor of the view which Congress 


i 


| 


again, from the foundation of the Government, 


in regard to the Army and the Navy and every 


It does not say how you are to create | 


| essential to the legitimate and proper exer 








——__, 


other branch ofthe public service, as a neces. 


| sary incident under the general provision of 


the Constitution to do anything that may be 
necessary and proper to carry any of the granted 
powers into effect. Now, if this doctrine of 
implication which is absolutely necessary and 
of the powers conferred on Congress by a 
Constitution has been acquiesced in and prac. 
ticed on from the foundation of the Govern. 
ment by Congress, why may it not be acquiesced 
in as to the President of the United States? 
There is no force, as I maintain, in the distine. 
tion which the honorable Manager insists upon, 

Mr. JOHNSON. Mr. Chief Justice, I moye 
that the court take a recess of fifteen minutes. 

The motion was agreed to; and atthe expira- 
tion of the recess the Chief Justice resumed 
the chair and called the Senate to order. 

Mr. NELSON. Mr. Chief Justice and Sep. 
ators, I have been reminded of one thing which 
[ should have stated to you before; and before 
1 proceed further I desire to call your attention 


‘| toit. I have not had opportunity to consult the 


works upon the subject, but I presume the fact 
is well known to the Senate that Mr. Clay and 
Mr. Webster, in the progress of the debate 
upon General Jackson's conduct in reference 
to the removal of Mr. Duane and the removal 
of the deposits, conceded the power of the 
President to remove the Secretary, but their 
opposition to his course was founded mainly 
upon objections growing out of the law upon 
the subject of the Treasury Department. This, 
if [ am correctly informed, and [ believe | am, 
is an additional and very strong opinion in 
favor of the proposition for which I have con- 
tended before you. 

Upon the question on which I was address. 
ing you, I have not only the opinion of Mr. Jef: 
ferson and General Jackson, but I have the 
high authority of Mr. Madison himself. In the 
fourth volume of Madison’s Works, page 549, 
is a letter which was written by him in 1834, 
Without reading the whole letter, I will only 
read so much of it as 1 think is pertinent to 
the question before you. 

Mr. JOHNSON. Who is the letter to? To 
Mr. Coles? 

Mr. NELSON, It is not stated, sir; it is 
blank. It is dated 1834, and will be found on 
page 349 of the fourth volume of his works. 
Che letter is not very long, and is as follows; 

“DEAR Sir: Having alluded to the Supreme Court 


| of the United States as a constitutional resort in 


deciding questions of jurisdiction between the United 
States and the individual States, a few remarks may 
be proper, showing the sense and degree in which 


| that character is more particularly ascribed to that 


department of the Government. 

** Asthe legislative, executive, and judicial depart- 
ments of the United State§ are codrdinate, and each 
equally bound to support the Constitution, it tollows 
that each must, in the exercise of its functions, be 
guided by the text of the Constitution according to 


| its own interpretation of it, and, consequently, that 


in the event of irreconcileable interpretations, the 
prevalence of the one or the other Department must 
depend on the nature of the case, as receiving Its 
final decision trom the one or the other, and passing 
from that decision into effect without involving tue 
functions of any other.” 

The argument upon the other side is that 
the President of the United States, under the 
Constitution, is a mere man in buckram; that he 


| has no power or authority to decide anything; 


that he can do nothing on the face of the earth 
unless it is nominated in the bond; that he 
must be the passive instrument of Congress; 


| and that he must be subjected to the govern 


| 
| 
| 
i 


ment and control of the legislative department 
of the Government. The argument which we 
make is, that under the Constitution there are 
living, moving, acting powers and duties vested 
in and imposed upon the President of the Unt 
ted States, and that he must, of necessity, have 
the right, in cases appropriately belonging 
his department of the Government, to exercise 
something like judicial discretion ; that he must 
act upon his own authority and upon his own 
construction of the Constitution ; and when he 
thus acts in reference to the removal of a0 
officer or anything else, I maintain that 1 1s 
different from the action of a private individ 
ual, A private individual, if he violates the 
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laws of the land, is amenable for their viola- 
tion under the principle that ‘‘ ignorance of 
‘he lawexcuseth no man ; but the President 
“¢ the United States having the executive 

swer vested in him by the Constitution has 
‘he right to exercise his best judgment in the 
“ation in Which he is placed, and if he ex- 
ercises that judgment honestly and faithfully, 
not from corrupt motives, then his action can- 
not be reviewed by Congress or by any other 
tribunal than the tribunal of the people in the 
residential election should he be a candidate 
afore them again, and he is protected by the 

wers imposed by the Constitution. Mr. Mad- 
json proceet 8: 

“It is certainly due from the functionaries of the 
coveral departments to pay much respect to the opin- 
; sof each other; and, as far as official independ - 
ence and obligation will permit, to consult the means 
of adjusting differences and avoiding practical em- 
b irrassments growing out of them, as must be donein 
like cases between the different codrdinate branches 
of the legislative department. ; 

“But notwithstanding this abstract view of the 
eodrdinate and independent right of the three de- 
partments to expound the Constitution ’’— 

Mark his phraseology there. One of the 
makers of the Constitution, hoary with age, ven- 
erable at the time when this letter was written, 
having no motive except to leave to posterity 
the mature judgment of a patriot in regard to 
the true and proper construction ofthat sacred 
instrument which he had an agency in making, 
Mr. Madison says: 


‘But notwithstanding this abstract view of the 
codrdinate and independent right of the three de- 
partments to expound the Constitution, the judicial 
department most familiarizes itself tothe publie at- 
tention as the expositor by the order of its functions 
in relation to the other departments, and attracts 
most the publie confidence by the composition of the 
tribunal. 

“TItis the judicial department in which questions 
of constitutionality, as well as of legality, generally 
find their ultimate discussion and operative decision; 
and the public deference to and confidence in the 
judgment of the body are peculiarly inspired by the 
qualities implied in its members, by the gravity and 
leliberation of their proceedings, and by the advan- 
tage their plurality gives them over the unity of the 
executive department, and their fewness over the 
multitudinous compositionof the legislative depart- 
ment. 

“Without losing sight, therefore, of the codrdinate 
relations of the three departments to each other, it 
may always be expected that the judicial bench, 
when happily filled, will, for the reasons suggested, | 
most engage the respect and reliance of the public as 
the surest expositor of the Constitution, as well in 
questions within its cognizance concerning the bound- | 
aries between the several departments of the Gov- 
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whose appointments are not in the Constitution 
otherwise provided for,’ with the proviso that the 
appointment of inferior officers ay be vested in the 
President alone, in the courts of justice, or in the 
heads of Departments. 

“The executive power vested in the Senate is 
neither that of ‘ nominating’ nor ‘appointing.’” 


You will see that General Jackson, with 


| characteristic energy and courage, stood up 


faithfully in vindication of his executive power 
while he was President of the United States: 


“The executive power vested in the Senate is 
neither that of ‘nominating’ nor ‘appointing.’ Itis 
merely acheck upon the executive power of appoint- 
ment. Ifindividuals are proposed for appointment 
by the President, by them deemed incompetent or 
unworthy, they may withhold their consent and the 
appointmenteannot be made. Theycheckthe action 
of the Executive, but cannot in relation to these 
very subjects act themselves nor direct him. Selee- 
tions are still made by the President; and the nega- 
tive given to the Senate, without diminishing his 
responsibility, furnishes an additional guarantee to 
the country that the subordinate executive, as well 
as the judicial offices, shall be filled with worthy and 


; competent men, 


“The whole executive power being vested in the 
President, who is responsible for its exercise, it is a 


| necessary consequence that he should have a right to 


| good behavior. 


| as | have gone. 


ernment as in those between the Union and its || 


members,” 

And it was, as I said before, to that depart- 
ment that the President of the United States 
desired that an appeal should be made. But 
you will observe here that the idea is distinctly 
presented by this venerable and patriotic man 
that the codrdinate and independent depart- 
ments of the Government have the right, each 
. . 1 e ° ° - 
lor itself and each within its appropriate sphere 
and in relation to its own appropriate duties, 
to construe the Constitution. If this view be 
correct the President of the United States had 

S 1 . . . . 

the right to construe the Constitution for him- 
sell, notwithstanding the passage of the civil- 
tenure bill, and he had the right to act under 
itin the manner in which he did, and you can- 
not make a crime, you cannot make an offense 
out of such an action. You cannot justify it 
in the view of the American people; you can- 
hot justify it to the civilized world; Senators, 

maintain that you cannot justify it to your 
Own consciences to place such a construction 
= that upon the act of the President, and to 
Geny him the powers which he has attempted 
lo exercise in this case. 

Now, let me call your attention to the famous 
protest of General Jackson, and you will see 
that the same doctrine is carried out there : 
ual By the Constitution the ‘executive power is 
th nd Lin the President of the U nited States.” Among 
bo tttes Lmposed upon him, and which he is sworn 
f iar is that of ‘taking care that the laws be 
_— ally executed.’ Being thus made responsible 
= he entire action of the executive department, it 
ae reasonable that the power of appointing, 
verseeing, and controlling those who execute the 
ms *~* power in its nature executive—should re- 
ein in his hands, Itis, therefore, not only his right, 
ok the ( oustitution makes it his duty, to ‘ nomin- 
ste, and by and with the advice and consent of the 


Senate, appoint’ all “officers of the United States | 


employ agents of his own choice to aid him in the 
performance of his duties, and to discharge them 
when he is no longer willing to be responsible for 
their acts.” 

The very idea that one of the Senators I now 
address, Senator SHERMAN, must have had in 
his mind at the time when he made those re- 
marks which were quoted by Judge Curtis in 
the opening upon our side: 

“In strict accordance with this principle the power 
of removal, which, like that of appointment, is an 
yriginal executive power, is left unchecked by the 
Constitution in relation to all executive officers for 
whose conduct the President is responsible, while it 
is taken from him in relation to judicial officers for 
whose acts heis not responsible. IntheGovernment 
from which many ofthe fundamental principles of our 
system are derived the head of the executive depart- 
ment originally had power to appoint and remove 
at will all officers, executive and judicial. It was 
to take the judges out of this general power of re- 
moval, and thus make them independent of the Exee- 
utive that the tenure of their offices was changed to 
Nor is it conceivable why they are 
placed in our Constitution upon a tenure different 
from that of all other officers appointed by the Ex- 
ecutive, unless it be for the same purpose.” 

Now, Senators, at the hazard of some repe- 
tition, allow me at this point to sum up as far 
I have shown you that in the 
debate of 1789 some of the ablest men this 
country ever produced, and some of the very 
men who had an agency in framing the Consti- 
tution itself, conceded the power of removal, 
as claimed by the President. I have shown 
you that for nearly eighty years, with the single 
exception of the struggle which took place in 
General Jackson’s time, that power has been 
acquiesced in. I have shown you that two of 
the most eminent writers on American juris- 
prudence, Kent and Story, have treated the 
question as settled. I have shown you, from 
the opinions of some of the ablest Attorneys 
General who have ever been in office in this 


| country, that the power of removal existed in 


the manner in which it was exercised by the 
President. Ihave shown you that, from t 
opinion and practice during the long perio 
ot time to which I have adverted, it was con- 
ceded that the power of removal belonged to 
the President in virtue of the Constitution, and 
that the Senate had no constitutional right or 
power to interfere with him. Having shown 
you all this, I have now a few words to say in 
regard to the President’s act in removing Mr. 
Stanton and in further answer to the first ar- 
ticle against him. 

As you have observed, the first proposition 
which I have endeavored to demonstrate is, 
that the civil-tenure bill is unconstitutional 
and void: for if the doctrines be correet which 
I have endeavored to maintain before you, and 
if this long chain of authority is entitled to the 
slightest decree of respect, it follows inevitably 
that Congress had no power to pass the law; 
and it follows, furthermore, that the President 
had the right to exercise a judgment in regard 
to retaining or removing one of the councilors 
whom the Constitution had placed around him 
for the purpose of aiding him in the adminis- 
tration of public affairs. 


s 
} 
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the case—and it has already been indicated 
in various statements from time to time made 
by me in the progress of my remarks—is 
this: suppose that the proposition I have en- 
deavored to maintain before you is erroneous; 
suppose that Congress are right and that the 
President is wrong; suppose that Congress had 
the power to pass the civil-tenure bill; sup- 
pose that he had no right to act contrary to 
that; then the question comes up whether or 
not he is guilty upon any of these articles of 
impeachment. The first eight articles charge 
in different forms an intent to violate the Con- 
stitution of the United States, or to violate the 
civil-tenure bill, or to violate the conspiracy 
act of 1861. Every one of those articles con- 
tains a charge of an unlawful intention; they 
do not charge an.unlawful act simply, with the 
exception of the fifth article, which says 
nothing about the intent. Now, reeurring to 
what | have already said on this subject, | de- 
sire to sustain what [ have said by a reference 
to some of the decisions or some of fhe opin- 
ions in the law books, and I ask the question 
how can any unlawful intent be predicated of 
his act? According to Foster and Hale and 
other writers upon criminal law, and I quote 
this from 1 Bouvier’s Dictionary, page 647, 
who eites Foster and Hale and others for the 
definition: 

‘Every crime must have, necessarily, two constit- 
uent parts, namely, an act forbidden by law and an 
Intention, 

And that is as applicable, I take it, to a 
high misdemeanor as it is to a high erime. 

“ The act is innocent or guilty just as there was or 
was not an intention to commit a crime; tor exam- 
ple: a man embarks on board a ship at New York 
for the purpose of going to New Orleans; if he went 
with an intention to perform a lawful act he is per- 
fectly innocent; but if his intention was to levy war 


against the United States he is guilty of an overt act 
of treason.” 


Mr. Bishop, in his work on criminal law, 
section 202, says: 


“Intent is not always inferable from the act 
done.” 

I maintain that, there being no unlawful or 
improper intention there can be no crime or 
misdemeanor; and although I did net read this 
yesterday I substantially cited it; but having 
it here | ask your indulgence to repeat it again 
in the language of the book itself. I refer to 
Wharton's Criminal Law, page 733, and Kos- 
coe’s Criminal Evidence, page 504, to sustain 
this proposition : 

‘An indictment against an officer of justice for 
misbehavior in oilice must charge that the act was 
done with corrupt, partial, malicious, or improper 
motives, and, above all, with a knowledge that it 
was wrong. 

In Wharton, page 269, and 2 Russell, 732, 
this principle is stated : 

** As to acts of an official nature, everything is pre- 
sumed to be rightfully done until the contrary ap- 
pears. 

Again, Mr. Bishop, in his Criminal Law, 
section 80, says: 

**A case of overwhelming necessity (as to intent) 
or honest mistake of fact will be excepted out of a 
general statute.” 

Now, Senators, if these are the rules that 
prevail in courts of law—and they are rules 
founded in wisdom, in common sense, in justice 
—if these rules obtain in criminal trials every 
day in courts of law, what is there to prevent 
them from being enforced in this court, and 
what is there to prevent them from shielding 
this respondent from the imputation which is 
made upon him? How can it be said that he 
had any wrongful or unlawful intent when the 
Constitution gave him the power to judge for 
himself in reference to the particularact? How 
can it be said that he had any wrongful or un- 
lawful intent when the practice of the Govern- 
ment for the long period of time to which I 
have adverted was sufficient to justify him in 
exercising the power which he attempted to 
exercise? How can it be said that there was 
any wrongful or unlawful intent when he had 
all these opinions of the Attorneys General to 
guide and lead and direct him? How can it 


But the other view in which I wish te argue |! be said that there was any unlawful intent when 
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he had the very opinions of the Senators and 
Representatives at the time when the law was 
passed as a guide to lead and direct him in the 
performance of his duty? It does seem to me 
that it beggars all belief to say that the Presi- 
dent intended anything wrong. It outrages our 
ideas of common justice and of common sense 
to say that there was any purpose or intent 
upon his part either to violate the Constitution 
or to violate the eivil-tenure bill. If Mr. Speed 
is correct, and if the other writers are correct, 
and the President believed that the law was un- 
constitutional, then, until the question at least 
was adjudicated by the highest court in the 
United States, the President had the right to 
exercise his judgmeut, and you cannot hold 
that he was guilty of any criminal intention. 
Was ever such a case presented ? How bald, 
how naked do these charges appear when you 
look at the proof! I will not take up time, 
Senators, to turn to the evidence of witnesses 
which you all have fresh in your recollection. 
Was there ever such a scene in the history of 
the world among men claiming to have intel- 
ligence, among persons in the exercise of or- 
dinary reason and judgment as the scene that 
occurred in reference to Mr. Stanton’s removal 
and the attempt to bring the question before 
the courts of justice. There is old General 
Thomas, whom they stigmatize a good deal on 
the other side; but I take him to be a plain, 
simple-hearted, honest old gentleman, who 
hus been forty years in the military service of 
the country. If there were any suspicions 
about him, such as the gentleman [ Mr. Man- 
ager LBourwe..] alluded to yesterday, as to 
whether he was in favor of the rebellion or 
against it, it is a very extraordinary thing that 
Mr. Stanton should send him down to the 
southern States, and that he should organize 
some seventy or eighty thousand negroes there 
to fight the battles of the Union. He is a 
plain, simple-hearted, honest old man, whose 
very countenance is a recommendation § to 
him before anybody under the heavens hears 
him speak. Perhaps his vanity was a little 
tickled by the idea of being appointed Secre- 
tary of War. No doubt the old man felt very 
comfortable at that elevation for a little while. 
But who that heard his testimony in this court 
can doubt for a moment his intention to speak 
the truth in regard to everything he said? He 
goes to the War Department, and you have that 
wonderful scene at the time when he attempts to | 
tale possession of the oflice of Secretary of War. 
‘This he was going to do with force and vio- 
lence! Was there ever such a thing since the 
world began, such an act of foree as you had 
there between Mr. Thomas and Mr. Stanton || 
when this proceeding was going on? They 
met together like twin brothers. They almost || 
embraced each other. I believe he said Mr. 
Stanton did hug him, or something like that. || 
{[ Laughter.] He came very near it, if he did not || 
actually do it; and in the fullness of his heart 
Mr. Stanton became exceedingly kind and | 
liberal upon the occasion, and he called for 
liquor, and had it brought out, and there was 
that great dram, containing about one spoon- | 
ful, fairly, honestly, equally divided between | 
these two aspiring Secretaries, and done in a 
spirit of fraternity and of love such as I suppose 
never was witnessed in a forcible contest on | 
the face of the earth before. [ Laughter. ] 
An attempt was made to have this question | 
settled. Stanton puts his arm around him 
and says, ‘‘ This is neutral ground, Thomas, | 
between you and me; there is no war here | 
when we have this liquor on hand;"’ and not 
only divided that spoonful, but he felt so good 
aller he took that that he sent out and got a | 
bottle full more. [Laughter.] I suspect, Sena- 
tors—I do not know how the fact is—but I sus- 
ges that old friend Thomas not only felt a 
ittle elevated by the idea of being Secretary 
of War ad interim, after having served his 
country in a somewhat inferior capacity for a 
good while, but I imagine the old man took 
so much of that good liquor on that occasion | 
that he felt his spirits very much elevated, and | 
was disposed to talk to Mr. Karsner and all |! 





| some terrible offense. 
| over to the President’s. 


\| his sight at all. 
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| these other men in the manner in which he 


did talk. 


yes, force; attempting forcibly to ejeet Mr. 
Stanton from the office of Secretary of War— 
by drinking a spoonful of liquor and helping 
to divide a bottle with him! Was there ever 
such an idea of force before? ‘This is the 
‘*Jame and impotent conclusion”’ of the pro- 
ceeding which we have upon the other side. 
Well, they conelude that they will depart 
from that neutral ground. After they got out 
of the building Mr. Stanton goes along and 
he wakes up Mr. Meigs in the dark hours of 
the night—he or some of his friends. It is 
idem sonans; itis the same thing, I reckon. 
Whatever he did by others he did by himself. 
His friends go and arouse Mr. Meigs in the 
dark hours of the night, as if some felony were 
about to be committed. They go there as if 
they were attempting to raise the hue and ery. 
They wake him trom the slumbers of the night 
and require him to go to his oflice to make out 


| a warrant against old man Thomas for trying 
He rises and | 


to violate the civil-tenure bill. 
goes to his oflice with hot haste, something 
like the haste in which this impeachment pro- 
ceeding was gotten up. He goes to his ollice. 


| He issues his warrant with all proper gravity | 
and decorum, and it is placed in the hands of | 
an officer, and poor old Thomas, with about a | 
pint or a quart of liquor in him, [laughter, ] is 
| arrested and taken before a judge to be tried for | 


this great offense of violating the civil-tenure 
bill! He is placed in the custody of an officer 


as if he had committed some horrible outrage, | 
The officer follows him | 


He sticks to him like 
a leech, closer a good deal than a brother. 
{ Laughter.] He tollows him over there, and 
will not allow poor old Thomas to get out of 
**Oh, you have committed a 
terrible offense; you have violated the civil- 
tenure bill; you are liable to fine and liable to 


imprisonment, and I cannot permit you, sir, to | 
But at last the | 


escape out of my clutches.”’ 


old man gets a lawyer and comes along before 
the judge. The lawyers get to discussing the 


question before the judge, and strange to say | 


this terrible offense which it took a midnight 
warrant to reach, this terrible offense which it 
required a marshal or some other oilicer with 
his tipstaff to take care should not be committed 
with impunity, and to hold on to the person of 


Thomas so that he could not escape—when | 
these lawyers came to argue it before the judge, | 


and they began to find out there was some ides 
of taking the thing up to the Supreme Court, 
the tune was changed. ‘*A change came o’er 
the spirit of their dream,’’ and this offense, 
which was so terrible a few hours betore, sinks 


into insignificance, and old man Thomas is dis- | 


charged, as the judge discharged the turkey at 
the table that had been there for a week, upon 
his own recognizance. 
is to be permitted to be made out for the settle- 
ment and adjudication of the Supreme Court 
of the United States. 

Mr. Secretary Stanton’s great warrant re- 
minds me of an anecdote, Senators. 
very poor hand at telling one, but I believe I 
will try it. I do not know whether I shall 
succeed in telling it or not. Itis one I used 
to hear a gentleman in our State of Tennes- 
see tell about twolrishmen. They came over 
to this country and were very ignorant of our 
habits and manners and customs, and particu- 


larly in reference to the ‘* varmints’’ that | 


belonged to the United States. They were 


walking along one day, and they saw a little | 


spre squirrel run up ona stump and then go 
own into the hollow of the stump. One of 


the Irishmen concluded he would catch him | 


and see what kind of a ‘‘ baste’ it was. So 
he put his hand down in the hollow, and the 
other one said to him, ‘* Have you got him, 
Pat?’’ ‘ No,’’ he replied, ‘‘ by the powers, 
he has got me!’’ [Laughter.] -Atid that was 
just exactly the way, Senators, with Mr. Stan- 
ton and this great warrant. Instead of get- 
ting Mr, Thomas, they found he was likely 


[Laughter.] No case | 


Lama | 


_and practice of the Government and the 








| 
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to get them, and therefore he was dischargeq 


||, upon his own recognizance, and we hear noth 
And yet they tell you this was foree! Oh, | 


ing more of his great offense. Whoever heard 
of such a proceeding as this intended te he 
converted into a grave and terrible and awful 
charge against the President of the United 
States ‘* or any other man ?’’ [ Laughter. } ; 
Before I pass, Senators, from this view of 
the case, allow me to read an authority 
without comment, in support of a Proposition 
which I assumed before you awhile ago as to 
the force and effect of the long-continued Usage 


here, 


; unl 
versal interpretation of the Constitution I 
should have read it before. Chancellor Kent 
in the first volume of his Commentaries, page 
528, says: . 


“A solemn decision upon a point of law arising j 
any given case becomes an authority in a like ¢ og 
because itisthe highest evidence which wecan haya, f 
the law applicable to the subject, and the judges - 
bound to follow that decision so long as it stands un. 
reversed, unless it can be shown that the law was 
misunderstood or misapplied in that particular case 
If a decision has been made upon solemn argument 


. = 


and mature deliberation, the presumption is in favor 
of its correctness, and the community have a right 
to regard it as a just declaration or exposition of the 
law and to regulate their actions and contracts by 


|| it. Tt would, therefore, be extremely inconvenient 


to the public if precedents were not duly regarded 
and implicitly followed. It is by the notoriety and 
stability of such rules that professional men can giye 
safe advice to those who consult them. and people in 
general can venture with confidence to buy and trust 
and to deal with each other. If judicial decisions 
were to be lightly disregarded, we should disturb 
and unsettle the great landmarks of property, When 
a rule has been once deliberately adopted and de- 
clared, it ought not to be disturbed unless by a court 
of appeal or review, and never by the same court 
except for very cogent reasons and upon a clear 
manifestation of error, and if the practice were other- 
wise it would be leaving us in a state of perplexing 
uncertainty as to the law,” 

And the very same thing can be said about 
the construction of the Constitution and the 
acts of the ixecutive for a long time. 

“The language of Sir William Jones is exceedingly 
forcible on this point. *No man,’ says he,* who is 
nota lawyer would ever know how to act, and no 
man who is alawyer would, in many instances, know 
what to advise unless courts were bound by authority 
as firmly as the pagan deities were supposed to be 
bound by the decrees of fate,’ ” 

I shall not repeat, Senators, what I esteem 
to be the unanswerable argument of Judge 
Curtis, that the removal of Mr. Stanton is not 
a case embraced, or intended to be embraced, 
in the tenure-of-civil-office bill according to 
the terms of the bill itself. It is enough for 
me to refer you to that argument without re- 
peating it. 

And so, having on this branch of the case 
considered the three propositions with which I 
set out, having endeavored to demonstrate 
upon the first article, first, that the civil-tenure 
act is unconstitutional ; second, that the action 
of the President was not a violation of the 
terms of the civil-tenure bill itself, because, 
from what occurred at the time that bill was 
passed it is manifest that it was not intended 

‘ ® ’ > 
to embrace the Secretaries, as Judge Curtis 
showed in his extracts from the remarks that 
were made at the time when the bill was passed ; 
and having shown, third, that if both these 
propositions be incorrect, still there was no 
intent, so as to maintain the accusation that 1s 
made upon the first article. I pass tothe second 
article, and will endeavor to make my argument 
as brief as possible upon it. 

The second article charges, in substance, 
that the President was guilty of a high misde- 
meanor in ollice by delivering the letter ot 
authority to General Thomas while the Senate 
was in session, without its advice and consent, 
when there was no vacancy, and contrary to 
the tenure-of-civil-office act. In our answer 
we show that a vacancy existed when the letter 
of authority was delivered; that the appoint 


| ment ad interim was justified by long usage, 


though the Senate was in session; that the 
tenure-of-civil-oflice act was not violated, eve" 
if it is a constitutional law, because the notifi- 
cation to the Senate of the removal and the 


appointment of Mr. Ewing shows that there 


was no criminal intent, no design to prevent 
the Senate from the exercise of its concurrent 
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1° in the appointment of a successor to 


yw 
: , man yee was atte mpted to be removed by 
Pr siden 
| hird tad le sets out the letter to Thomas, 
arg aa it he was appointed during the ses- 


‘2 when there was no vacancy, and that this 
was a high misdemeanor in office. In our 
r we rely on the answer to the first arti- 
deny that Thomas was ‘‘ appointed’ in 
cense of the term used there, and insist 
he was only temporarily designated ; that 


yyawe 


was no intent to violate the Constitu- 
or make a permanent appointment; and 
we deny that there was no vacancy. Mr. Story 


_in the third volume of his Commentaries, 
Si 1553, that the Senate are said to have 
weotested against the creation and appointment 
of ministers to Ghent, made during recess ; 
that on the 20th of April, 1822, they held that 
the President could not create the office of 
minister and make appointments during the 
recess, and that— 


“By vacancies they understood to be meant va- 
sancies OC curring from death, resignation, promotion, 
dremoval, Lhe word * happen’ had relation tosome 
casas y not provided for by law.’ 


Ifthe Senate are in session when an office is 
reated and no nomination is made, the Presi- 
dent cannot fill the Vacancy | for there is none) 
luring the recess; and upon that question there 
is, asalready shown, some difference of opinion. 
lhe fourth article charges the President with 


THE CONGRES 


e mnspiring with Thomas and other persons | 


unknown with an intent, by intimidation and 
ts, unlawfully to hinder and prevent Stan- 

ton from holding the office, contrary to the act 
of July 31, 1861, and the Constitution, and 
charges that in this he was guilty of a ** high 
rime in office.’’ It is not necessary for me to 
) more than to refer to the answers in con- 
with tnese charges, and make an 
asional passing remark upon some of them. 
[he answer contains a general and specific 
denial ; protests that Mr. Stanton was not Sec 
ary; that the act was done to try Mr. Stan- 
ton's right; that there was no intimidation or 
threats, either to prevent Stanton or to induce 
lhomas, by such means, to obtain the office; 
Thomas proceeded in a peaceful 


nection 


that Mr. 
manner; that Stanton still retains undisturbed 
possession ; and that the fourth article charges 
no agreement with Thomas to use threats, and 
does not state the threats. 

Upon this article I have to say: 1. ‘*Con- 
spiracy at common law is an agreement between 
two or more persons to do an unlawful act, or 
an act which may become in the combination 
injurious to others.’’ (1 Bouvier, 281.) ‘* The 
indictment must 2 oa that it was intended to 
elect an unlawful purpose, ora lawful purpose 
by unlawful means.’’ (Wharton, 669; Roscoe, 
406.) In 3 Burrowe, Pee ige 1321, it was held that 
conspiracies may endanger public health, vio- 
late public morals, insult public justice, destroy 
the public peace, or affect public trade or busi- 
hess. It is not necessary that any act should 
be done or that any one should be defrauded 
or eee (1 Bouvier, 281, 282. 

The act entitled ‘‘An act to define and 
punis sh certain conspiracies,’’ approved July 
31, 1861, was passed soon after the rebellion 
commenced. It provides—I am not reading 
the act; for the sentences of these acts are 
very long, as are the sentences of most of the 
acts of Congress that I have read; | only read 
in connection the phraseology that pertains, as 
Ithink, to the particular matter charged—it 
provides that— 


“If two or more persons, within any State or Ter- 
ritory of the Unite i States, shall conspire together’ 
“by force, to prevent, hinder, or 
xecution of any law of the United States,”’ 
“each and every person so otfend- 
ing shall wail of a high crime,” &e. 

On this statute and the fourth article—for I 
Wish to run over them as rapidly as 1 can—I 
_ irk, 

That it is doubtful whether the word 

“Territory ” as was argued by Judge Curtis, 
embraces the District of Columbia acquired 
aiter the Constitution, according to Scott vs. 
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de lay thee 


| and General 
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Sandford, 19 Howard, 615; 2 Story on the Con- 
stitution, 196; the United States vs. Gratiot, 
14 Peters, 537. 

2. The Constitution, article 
eight, clause seventeen, confers the power to 
district not exceeding ten miles 
square, and does not use the word ** Territory,”’ 
so tar as I know, in reference to the District 
of Columbia, or the district that was to be 
acquired under that provision of the Consti- 
tution. 

3. The article does not charge that the act 
was done ** by force,’’ but uses the words ‘ 
ti and threats,’ without setting oa 
the threats. Although we do not here 
upon the technicality that it is required in a 
declaration or an indictment, yet upon any 
principle of correct pleading there ought to be 
enough alleged at least to show what is the 
that the party is charged with, and 
bring the offense within the terms of the stat- 
ute, which, as | say, is not done. 

4. It charges that the object was to prevent 
Stanton from holding the oflice of Secretary 
of War, but does not allege how this was done 
to prevent, hinder, or delay the execution of 
any law of the United States. It d 
out or refer to the tenure-of-civil-oflice act. 

5. 1 maintain, without dwelling upon the 
argument, _ there is no proof of conspiracy 
so as to let in Thomas's declarations, accord- 
ing gr | to the peimeip le stated in Roseoe, 414, 417. 
There is no proof of intimidation and 
onus to Stanton. 
There is no pretense of a high crime in 
| office as charged in this fourth article. 

8. Sergeant Talfourd says a conspiracy is 
more dithcult to be ascertained precisely than 
any otl offense for which an indictment 


one, section 


acquire a 


lmidation 


insist 


offense 


eS not set 


other 
lies— 
**An indictment against an officer of justice ’’*— 


And this is a mere repetition, with slightly || 
| different phraseology, of a principle I relied 
|} on a while ago— 


‘*An indictment against an officer of 
misbehavior in office must charge that the act was 
done with corrupt, partial, malicious, or improper 
motives, and, aboveall, with aknowledge that it was 
wrong.”’— Wharton, 733; Ltoscoe, 804. 


‘ 


justice for 


The fifth article charges an unlawful con- 


spiracy with Thomas and others unknown to || 


hinder and prevent the execution of the tenure- 
of-civil-office act, and attempting to prevent 
Stanton from holding the office of Secretary 
of War. In our answer we deny the charge 
in its own terms; refer to the answer to the 
fourth article; deny that Stanton was Secre- 
tary; and except to the sufficiency of the fifth 
| article as not showing by what means or what 
agreement the alleged conspiracy was formed 
or carried out. 

In regard to this fifth article I maintain: 

1. As to indictments for conspiracy, one 
person cannot be convicted. It must be by 
two, unless charged ‘* with persons unknown ;”’ 
and for that I refer to Wharton, 603, though 
that proposition is doubted by Roscoe in his 
Criminal Evidence, 418. He says that the 
record of acquittal of one is evidence for 
another. 

The tenure-of-civil-office act of March 2, 
1867, contains no provision as to ‘* conspiracy.”’ 

The fifth section makes it a high misde- 
meanor to accept or hold any employment con- 
trary to its provisions, &c. And the sixth sec- 
tion makes every removal, appointment, or 
| employment contrary to the provisions of the 
| act a high misdemeanor. 

4. No force is charged in this article under 

the act of 1861. 

5. We say that no conspiracy is proved. 

There is no agreement between the President 
Thomas to do any unlawful act 
| whatever. The President, in virtue of his 

power as President, appoints Mr. Thomas, or 

attempts to appoint him, to the office of Secre- 
tary of War ad interim. He does not direct 
| that any force shall be used. He does not 
| direct that any unlawful act shall be done. 





it All that he does is simply to make the appoint- 
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ment, and he does it with 
inter trom all the the case, of 
having the question judicially settled. 

Something was said by one of the Managers 
about testimony in this 
Sherman, in his testi- 
spoke of the thought of force having 
crossed his own mind when he was refleeting 
about what it might be necessary for him to do ; 
but when he was examined the second time, he 
distinetly and explicitly acquitted the Presi- 
dent of the United States of ever having inti- 
mated to him any design or purpose whatever 
to employ force in the ejection of Mr. Stanton 
from the office of Secretary of War. 

6. We say on this fitth article that if the 
tenure-of-otlice act is unconstitutional no mis- 
demeanor Can arise out of it. 

7. A mere conspiracy to prevent the exeecu- 
tion of the act of 1861 is not indietable. It 
must be a forcible conspiracy, or a conspiracy 
to act by force. 

The sixth article, which I shall consider 
brietly, charges that the President did unlaw- 
fully conspire with Lorenzo Thomas by force 
to seize, take, and possess the property of the 
United States in the Department of War, then 
in the custody of Stanton, contrary to the act 
of July 31, 1861, and with intent then andthere 
to violate *‘ an act regulating the tenure of cer 
tain civil offices,’’ and that he was thereby 
guilty of a ‘* high crime in office.”’ The denial 
to this article 1s brief and general. It denies 
that Stanton was Secretary; denies the con- 
and unlawtul intent; and refers to 
formeranswers. ‘The firstsection of the conspir- 
acy act of 1861 declares that— 


a view, as you may 
testimony in 


General Sherman's 
counection. 


mony, 


General 


| 

‘If two or more persons within any State or Terri- 

| tory of the U nited Statesshallconspiretogether”’ * 

“by foree to seize, take, or possess 

any property of the United States against the willer 

contr: ury to the authority of the United States,” . 

" ‘ “each and every person so offending 
shall be guilty of a high crime,”’ &e. 


| On this act and article | argue: 
1. That the President is not ‘‘a person’’ 
within the meaning of the act, and that official 
| delinquency is always appropriately designated. 
‘ - ‘ a : ‘ . . e 
2. He is Commander-in-Chief of the Army 


| a 


|| and Navy, may recommend laws, command the 


Army and Navy and the militia when called 
into active service, require opinions in writing 


'| from his Cabinet officers, and he is required to 


take care that the laws be faithfully executed. 
Krom these powers it results that the De- 
partment of War and the Secretary are under 
his control, and that hecannot be charged with 
seizing a thing which he had the right to take 
| or to control by means of his authority over 
the Secretary of War. 
The article does not charge that he at- 
take, and possess the property 
‘against the will or contrary to the authority 
| of the United States,’’ so as to bring the crime 
within the definition of the act of 1861. 

The seventh article charges the President 
with conspiring with Thomas unlawfully to 
} 
| 


1 9 
o. 


| 
| 


seize, take, and possess the property of the 
United States in the Department of War in 
| the custody of Stanton, Secretary for the De- 
partment, with intent to violate the act regu- 
| lating the tenure of certain civil offices, as a 
‘high misdemeanor in office.’”’ The answer 
| | denis s and negatives the terms of the charge, 
| refers to former answers, and alleges that the 
| allegations are insufficient. 
| Isearcely think any argument is necessary 
| upon this seventh article, though I will say 
briefly that I do not see any violation of the 
President’s oath of office in this or any other 
vase ; that, for the reasons already indicated, 
in view of the authorities which have already 
been read, there was no conspiracy ; that the 
| intent to seize, take, and possess the property 
in the War Department is not an offense within 
the tenure-of-civil-office act; that Thomas's 
| declarations are no evidence of the conspiracy, 
| as shown in Roseoe, 414,417. Mr. Starkie 
says that mere detached declarations and con- 
| fessions of persons not defendants, not made 
| in the prosecution of the objects of the con- 
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spiracy, are not evidence even to prove the 
existence of a conspiracy. 

In reference to the eighth article, which 
charges that the President committed and was 
guilty of a high misdemeanor in issuing and 
delivering to Thomasa letter of authority ** with 
intent unlawfully to control the disbursements 
of the moneys appropriated for the military 
service and for the Department of War,’’ con- 
trary to the act regulating the tenure of certain 
civil offices, without the consent of the Senate, 
while the Senate was in session, and there 
being no vacancy, the answer admits the issu- 


ance of the letter of authority, but denies any 


unlawful intent; insists that there was a va- 
cancy, and that his object was to bring the 
question toa decision betore the Supreme Court. 


Upon this article, l remark: 1. There is no | 


provision in the tenure-of-civil-oflice act against 
‘fan intent unlawfully to control the disburse- 
ments of the moneys appropriated for the mil- 
itary service and the Department of War,” 
and no offense can be lawfully imputed of such 
an intention. 

2. Under the constitutional provision that 
the President shall ‘‘take care that the laws 
be faithfully executed,’’ the President may 
make and repeal Army rules and regulations 
as to pay for extra service, there being no 
legislation on the subject, and he may law- 
fully exercise a general supervision and con- 
trol over the acts of the Secretary and other 
subordinates as to the disbursement of moneys, 
as was determined by the Supreme Court of 
the United States in the case of the United 
States vs. Kliason, 16 Peters, 201; 14 Cur- 
tis, 804. 

8. The President's powers, as declared by 
the Supreme Court of the United States, time 
and again, are such as we maintain that no 
offense can be predicated of these acts. With- 
out citing all the decisions, I refer to the case 


of Wilcox vs. Jackson, 13 Peters, 498, where | 


it is said that the President acts in many cases 
through the heads of Departments, and the 
Secretary of War, having directed a section of 
land to be reserved for military purposes, the 
court presumed it to have been done by direc- 
tion of the President, and held it to be by law 
his act; which, by the way, if I deemed it 
necessary, would be a very good authority to 
comment upon, in answer to the argument of 
the honorable Managers, that no implication 
results in favor of the powers which are con- 
ferred upon the President under the Constitu- 
tion. ‘There is a case where, to all intents and 
purposes, the Supreme Court enforced the doc- 


trine of implication in his favor, and held that || 


it would be presumed that the Secretary had 
acted by direction of the President himself, 
and that that would be a sutlicient protection 
to him. 

The ninth article takes us into a somewhat 
different field; and I believe when we get there 
we part for a season at least with Mr. Stan- 
ton. The ninth article charges the President 


with instructing Brevet Major General Emory | 


that a part of the act passed March*2, 1867, 
entitled ‘‘ An act making appropriations,’’ Ke., 
and especially the second section thereof, 
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spondent said it was not constitutional. The 
conversation is stated, and you have seen that 
there is no substantial difference, as | under- 
stand it, between the conversation as set out 
in the President’s answer and the conversa- 
tion as stated by General Emory himself. The 
President says that he did not order or request 
Kmory to disobey any law; that he merely ex- 
pressed an opinion that the law was in con- 


flict with the Constitution ; and General Emory | 


sustains that to all intents and purposes, for, 


| when the subject was introduced, General Em- 


ory interrupted the President, and called his 
attention to this appropriation act. 

| have to say in reference to this ninth article, 
that the Constitution, article two, section two, 
with which you are all familiar, provides that 
**the President shall be Commander-in-Chief of 


|| the Army and Navy of the United States and of 


| in, because the facts that lam about to « 


the militia of the several States when called into | 


the actual service of the United States.’’? The 
object of this provision, without turning to the 
cases and taking up your time in reading them, 
as is stated in 1 Kent, 283; 3 Eliot’s Debates, 
103; Story on the Constitution, sections 1491, 
1492; and 5 Marshall’s Life of Washington, 
pages 583 to 588, was to give the exercise of 


| power toasingle hand. In Captain Meigs’s case 


Mr. Attorney General Black—and I presume | 


from the eulogy passed upon Mr. Attorney Gen- 
eral Black by the honorable Manager yesterday, 
his opinion now, at any rate, ought to be a very 
authoritative opinion—in 9 Opinions, 468, says: 

“As Commander-in-Chief of the Army, it is your 


| right to decide, according to your judgment, what 


otlicer shall perform any particular duty, and as the 


| supreme Executive Magistrate you have the power 


| of appointment. 


| ish the authority conferred on him by the Coustitu- | 
| tion.’ 


Congress could not, if it would, 
take away from the President, or in any wise dimin- 


Mr. Story, in his Commentaries, volume three, 
section fourteen hundred and eighty-five, quot- 
ing from the lederalist, No. 74, says that— 

“Of all the cases and concerns of Government, 
the direction of war most peculiarly demands those 


| qualities which distinguish the exercise of power by 


a single hand. Unity of plan, promptitude, activity, 
and decision are indispensable to success; and these 
can scarcely exist except when a single magistrate is 
intrusted exclusively with the power.”’ 

In section fourteen hundred and eighty-six, 
he says: 

“The power of the President, too, might well be 
deemed safe, since he could not of himself declare 
war, raise armies, or call forth the militia, or appro- 
priate money for the purpose; for these powers all 
belong to Congross.”’ 

Chancellor Kent, in his Commentaries, page 
282, says: 

“The commandand application of the public force 
to execute law, maintain peace, and resist foreign 
invasion, are powers so obviously of an executive 
nature and require the exercise of qualities so char- 
acteristical of this department that they have always 


| been exclusively appropriated to it in every well- 


organized Government upon the earth.” 
He shows the absurdity of Hume’s plan of 
giving the direction of the army and navy to 


one hundred Senators; of Milton’s, of giving | 





|| the whole executive and legislative power toa | 


directing that all orders from the President | 


shall be issued through the General of the 
Army, which had been promulgated by general 
orders for the government of the Army of the 
United States, was unconstitutional, with intent 
to induce Emory, as commander of the depart- 
ment of Washington, to violate the provisions 
of said act, and to obey the orders of the Pres- 
ident, and also with intent to violate the act 
regulating the tenure of civil offices, and to 
prevent Stanton from holding the office of See- 
retary of War. 

The answer to this ninth article sets out, in 
substance, the note of the 22d of February, 
requesting Kmory to call, the object being to 


be advised as to the military changes made | 


in the department of Washington which had 
not been brought to the respondent’s notice. 
Kmory called respondent's attention to the 
second section of the appropriation act. Re- 


single permanent council of senators; and 
Locke’s, to asmall oligarchical assembly. 
In the case of the United States vs. Eliason, 
already cited, (16 Peters, 291,) it is said: 
“The President has unquestioned power to estab- 
lish rules for the government of the Army, and the 


Secretary of War is his regular organ to administer | 


the military establishment of the nation, and rules 
and orders promulgated through him must be re- 
ceived as the acts of the Executive, and as such are 
binding on all within the sphere of his authority.” 
Senators, I maintain that there is no proof 
here to show, in the first place, that there was 
any unlawful or improper conversation between 
the President and General Emory. Mr. Man- 
ager ButTLer, with that fertility of invention 
which he has so eminently displayed at every 
stage of this proceeding, argues that it was 
either to bring about a civil war by resisting a 
law of Congress by force, or to recognize a 
Congress composed of rebels and northern 
sympathizers, that this conversation was had. 
Now, let us look to the circumstances under 
which the conversation took place. Mark you, 


'an angry correspondence with General Grant 


| going into any minutie of detail 


|| manifestation of this unfortunate differ, 


|| had occurred from the 25th of January to the 


lith of February, 1868. The President } 
charged, or intimated, at least, in the on, 
of that correspondence, that he regard, i 
eral Grant as manifesting a spirit of j, 
dination. The removal of Mr. Stantoy 
place on the 21st of February. The sp, 
resolution of the 21st of February, disap), 
of the removal of Stanton, was sent to th P 
ident and the President sent a formal pr 
or message in response on the 24th of | 
ruary. 

l have not brought in newspapers } 
Senators, and I do not intend to bring x 


‘y 


l 
i 


TO 


ther 
are so fresh in your recollection. With 
9 11s eChnourh 


for me to say, In general terms, that o; 


Ay 


1 the 


nce 


for, no matter who is right or who is wroy. 
about it, itis an unfortunate thing that ther. 
is a diflerence of opinion between the Chi: 
i:xecutive of the nation and the Congress. >» 
or any part of the Congress, of the Uy; 
States ; 1tis a matter to be regretted that syoh 
a difference of opinion exists among you: | 


hited 


| when this correspondence occurred, when th 


resolutions were olfered in the Senate and jn 
the House, if my memory does not fail yo. 
and I do not think it possible it ean in th. 
short interval of time that has elapsed, there 
was telegram upon telegram, offer upon offer, 
made ou the one side to Congress to support 
them, and on the other side to support t 
President. 

The Grand Army of the Republic—the “(j 
A. K.’’—seemed to be figuring upon a large 
seale, and if there had not been the exercise 
of a very great prudence on the part of Cop- 


i 


| gress and very great prudence on the part o! 
| the President of the United States himself y 





| haps to rally around him. 


| face of the earth ought to give him credit. | 


should have had this country enveloped in th 

flames of civil war. 1 hope, Senators, no ma 

ter what opinion you may entertain upon that 
subject; no matter who you may think was jhe 
strongest—and God forbid that the eountry 
should ever have any occasion to test who bias 
the greatest military power at its command, 


| the Congress of the United States or the Pres 


ident of the United States—I say, withou 
entering upon such a question as that, which we 


| all ought to view with horror, do give to th 


President of the United States the poor credit 
of believing that he has some friends in this 


| country, that there are persons in the difle: 
| States who would have been willing to ra 
| around him, 


if an unfortunate military con- 
test had occurred in the country, how it would 
have resulted the Great Being above us 01 
knows. 

All that I claim for the President of th 
United States is that whether he had few 
many forees at his command, your President, 
as I told you upon the first day I came here, 
has manifested a degree of patriotic forbear- 
ance for which the worst enemy he has on the 
he was a tyrant, if he was a usurper, if he had 
the spirit of a Caesar or of a Napoleon, if | 
object was to wrest the liberties of this cow 
try, your President could very easily hav 
sounded the toesin of war, and he could hav 
had some kind of a force, great or small, per 
Sut, instead of d 
that, he comes here through his counsel! betore 
the Senate of the United States ; and althous! 
he and his counsel, or at least I as one 0! 
them—I do not undertake to speak for | 
other gentlemen—honestly believe that unc 
the Constitution of the United States orga" 


| ing the Senate and the House of Nepresen's 


| ent constitated, with fifty Representatives 


tives, the House of Representatives as a! p! 


from 


| ten of the southern States absent, has no pow! 


‘this impeachment, he makes no object 


to present articles of impeachment; anu 
though he believes, as [do most conscientiots 
that the Senate, as at present constitute 1, W 
twenty Senators absent from this Chamber W)" 


have a right to be here, has no power [0 : 
yu iv 








ry tot your prot rr. otryhim. I shall not argue 
ent h..a . stion | have just suggested, for, in view 
> ‘ , ai almost unanimous vote against the res- 
1 Ge » of Senator Davis, I think it would be 
oon ynsumption of time to do so. I only 
ert to it so that | may place upon record 
wee that. although the President and one, 
he P ‘Joast. of his counsel entertained this opin- 
pr and doubt whether the House of Repre- 
of | ‘atives, as organized, has the right to pre- 
cont the charges, or the Senate, as organized, 
rs | the right to try them under the Constitu- 
ng th ». which says that ‘*no State shall be de- 
to state rived of its eque al suffrage in the Senate,’’ yet 
Wi 0 e President, instead of resorting to war, the 
enough i nt, instead of resorting to any of those 
on vets of arbitrary tyranny and oppression which 
leren, » resorted to bv the ambitious man such as 
S WI he ig deseribed to be, has come here; and 
at ther vhile he states the objection, through me, at 
e Ub as one of his counsel, yet, in a peaceable 
regs, | manner, in a quiet manner, he submits this 
United vestion, as well as all others, to be judged 
lal such y the Senate of the United States in its pres- 
us | torganization. And will you not at least 
en th ve him credit for some degree of forbear- 
e and in ayce? When gentlemen talk of his being a 
fail me, ‘yvrant and a usurper, when they talk of his 
} In ) and purpose in sending for General 
d, ther imory, Senators, do they prove any improper 
mn offer lesign upon his part? None on the face of 
Support the earth. 
ort t In this state of things, when the whole coun- 
try was agitated and excited; when men’s 
he “( minds were aroused everywhere in the unfortu- 
a large nate division of parties in the United States to 
Xercise such an extent that they were offering troops 
of C » the one hand to sustain Congress and troops 
part of i the other hand to sustain the President, and 
sell W when the General of the Army and the Presi- 
dint lent had differed in their opinions, I maintain 
no ma hat the very fact that the President has done 
on tha hing of a military character shows that he 
was fhe had no intention to do the aets which are im- 
country ited to him. But when he saw these dis- 
ho patches, when he knew that there was a differ- 
nina ence between General Grant and himself, when 
8 Py he knew that there were persons sending dis- 
W) 


itches through the newspapers, Governors, it 
hich w was said, and leading men in the various States 
sto how they would stand up to the Congress 

{the United States in this controve rsy, it was 
natural, right, proper, within the legitimate 
scone of the powers conferred upon him by 
the Constitution, that he should send for this 
icer, that he should inquire what was the 
meaning of these new troops that were brought 
into the city of Washington. 

He had a right to do it, and the fact that he 
lid do it is no evidence of any unlawful inten- 
n Or design upon his part; but it proves that 
dent, lie was endeavoring to understand, as it was 
sduty to understand as the Commander-in- 

hief of the Army of the United States, what 
ont was the meaning of the introduction of these 
dit. Hi forces, How did he know but that General 
‘rrant in the progress of this quarrel might 
‘temipt to assume the powers of a military 
lietator? How did he know but that General 
‘rant might be endeavoring to envelope to 





1 ha rround him by troops and to have him ar- 
ne : ered Had he not a right to send for an 
cba Meer? Had he not a right to inquire into 
: De e anes ‘tion of these military forces here? 
thous ‘hen he found that it was only a trivial foree, 
me n he found that there was no partic ‘ular 
tor ‘gn on the part of anybody to violate the 
* uD stitution of the United States, his inquiry 
‘5 ped; no effort was made upon his part to 
om - an Army or to rs lly a force tc go to war 
at pl ‘ith the Congress of the United States, but he 
os I ‘ins counsel, comes here by his counsel, 
pe ‘in a peaceful manner submits himself to 
wn ‘ judgment of the American Senate. I said 
Hous ‘0 you on the first ds ay that his counsel ap- 
% ae here, that the history of the whole 
— Yorld does not furnish anything i in moral sub- 
eae whic) and grandeur surpassing the trial in 


ic h you are now engaged. 
1 said then, and L repeat it now, that I was 


THE 


CONGRESSIONAL 
delighted and rejoiced to see that this unfor- 
tunate controversy was taking this turn. I re- 
gretted that any such contreversy had origin- 
at oe regretted thi at there was any such unhappy 
dif nee of opi nion between the Congress of 
a Halal od Stat s and the President: but in 
view of these red-hot dispatches that were pour: 
ing in upon both sides from every qu: arter of 
the United St I did felicitate my country 
and I felicitated you upon the thou cht that the 
President of the United States had come here 
through his counsel and that he was willing to 
abide the arbitrament of the American Senate, 
the sworn men of the Constitution, the judges 
of your own constitutional powers. You judge 
as any other court judges that undertakes to 
determine the question of its jurisdiction. Let 
you judge for yourselves whether you have the 
constitutional power to try him. He comes 
before you in this peaceab le and quiet t mode 
and I maintain, that he is not justly 
chargeable with the imputations that are made 
against him, and that: his conduct is a full 
answer to the entire argument that has been 
made by the gentlemen upon the other side. 
Chey may impute motives; they may say just 
as much as they please about the conversation 
with General Kmory or anybody else; the 
President has brought no foree here; he has 
not attempted in any manner whatever to over 
awe Congress; he has not attempted in any 
manner whatever to plunge this country into a 
revolution ; he hasacted peaceably and quietly, 
and the imputations that are made against him, 
as I insist, have no just foundation in the facts 
of the case. All the testimony shows—lI shall 
not go into it in detail—that the President of 
the United States had it in view to have this 
question settled in a peaceable and amicable 
mode, that he contemplated no foree, but de- 
signed that it should go before the Supreme 
Court. 

The tenth article charges the President with 
making intemperate, scandalous, and inflam- 
matory harangues and uttering loud threats 
and bitter menaces against Congress and the 
laws of the United States, which are particu- 
larly indecent and unbecoming in the Chief 
Magistrate of the United States, and have 
brought the high office of President into con- 
tempt, ridicule, and disgrace. The charge is 
that he did this and was guilty of a high mis- 
demeanor in office; and the article specifies 
three speeches—one at the Executive Mansion, 
one at Cleveland, and one at St. Li 

A great deal of testimony has been taken 
about those I might make 
ment as to whether they are 
tations of what the President said or not. 1 
shall not weary your patience after having 
delayed you so long with any argument upon 
that point. 

The answer says that the first amendment 
of the Constitution provides that ** Congress 
shall make no law abridging the freedom of 
speech or of the press.’’ ‘‘ Freedom’’ is de- 
fined to be personal and private; ‘ liberty”’ 
to be pub lie. We say, there ‘fore, that this is 
a pe alle right in the President as a citizen. 
I say further that his speeches were not ofli- 
cial, like his communications to Congress, but 
were private and personal and in answer to the 
eall of his fellow-citizens. 

‘Ten years ago it would have struck the 
American people with astonishment that such 
a charge should be preferred against the Pres- 
ident of the United States. Almost from my 
bovhood down to the commencement of the 
war I have heard talking time and 
again about what was known‘as the old sedition 
law; and if there ever was anything that stunk 
in the nostrils of the American people it was 
what was called the sedition law, 
which was to prevent the publication of matter 
that might affect the President or the Govern- 
ment of the United States. We in this coun- 
try like to exercise the freedom of speech. Our 
fathers guarantied it to us in the Constitution, 
and, like the liberty of the press, which is also 
another cherished right dear to every American 
citizen, we like to have the liberty in 


ates, 


Senators, 


yUIS. 


speeches. an argu- 


faithful represen- 


liticians 


} 
largest 
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the exercise of the right. 
ple have been accustomed 
were a nation: 


The American peo- 
to it ever since they 
etter to 


and it is a great deal I 


inerete even impropriety and indecency of 
speech, and to tolerate the licentiousness of 
the press, than itis to impose such restrictions 
as are imposed in other countries. Public 


opinion, as ageneral rule, will rerulateand con- 
trol the indecency of speech, and it will regu 
late and control the hcentiousness of the press. 
If public opinion does not do it as a general 
rule, in a great many cases the arm of the law 
is long enough and it is strong enough to apply 
any corrective that may be necessary. 

But the American people love to exercise the 
freedom of speech ; and let it be known and 
remembered always that great as the powers of 
Congress m: Ly be, rreat as the powers ot the 
President of the United States are, 
a technical sense a body of 


there isin 
5 men who have ever 
been admitted by all politicians and public men 
in the United States to be the sovereigns, the 
masters of both; that is, the people; they are 
the common constituents of ¢ and of 
the President. Members of Congress have the 
right to speak and to talk with perfect freedom 
ot the eonduct of the Preside nt, and, as we 
maintain, the President in turn has the right 
to “carry the war into Atriea, F and to speak 
about Congress whenever he is assailed; and 
if he does this in his private intercourse with 
the citizens of the United States, not in official 
intercourse, he has just the same right to do it 
that any other citizen has in our Government; 
and whenever you destroy the right of the 
President of the United States to defend him- 
self against charges that may be made against 
him either in Congress or out of Congress, then 
you put the President at the feet of Congress 
and you destroy that independence which was 
intended by the Constitution to be secured to 
each of the cotirdinate departments of the Gov- 
ernment in their appropriate sphere. 

It was intended that the legislative depart- 
ment should be inde and within 
the circle of its appropriate duties; that the 
judicial department should be, in like manner, 
independent in the exercise of the functions 
and powers properly and appropriately belong- 
ing to it, and that the President of the U nited 
States, as to all executive matters, should be 
equally independent, both of the judiciary and 
ot the ¢ the United States; and to 
hold otherwise is to enable Congress, as we 
insist, to monopolize all the powers of the 
Constitution and to become uitimately 


’ 
ongress 


pendent here 


‘ongress of 


it des- 
potism such as never was contemplated by the 
fathers. 

Now, Senators, I do not intend to go mi- 
nutely into this question, for I desire to close 
my remarks this evening, if you will 7 ave the 
patience to hear me to and I shall try 

close them at as early a period aslean. Ido 
not intend to go minutely into the discussion 
of this question; but I have to say in regard 
to the President of the United St j ist as | 
said in regard to the House of Repre sentatives : 


a close, 


ates 


he is a mortal man; he is made of tlesh and 
blood. The President of the United States 
has temper, passion, just like any other man. 


When things are said about him in Congress or 
anywhere else, pray let us know why it is that 
he may not defend himself. I bel 
the 31st of January, but I may be mis 
taken in the date, when the venerable leader, 
as he is ealled, of the House Repre 
tives, who had opposed the President's nom 
nation at Baltimore, 
takenin the hi story of the co 
there that the Pres 
States, who never 
circumstances 
of Kepresentatives of Charles I. 

This was a few days betore the President 
made one of the speeches that he has made in 
the course of this controversy. The President 
made a speech at the Executive Mansion on 
the 22d of February, 1866, in which he alluded 
to that, and in which he treated it as a sort of 
invitation to assassination. ‘That mutation, 
as I know, was never noticed by the 


ieve it was 


L866, 
senta 
and whe. if Lam not mis- 
ry, had insisted 
idle nt was out of the United 
did favor him under any 


whatever, spoke in the House 


imy 


so far 
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venerable Manager in the House of Represent- 

at all. Other members of Congress 
him. You had the right. to do it, a 
ight to do it,in the exercise of that 
freedom of speech and of that power of delib- 
eration (hat belonged to you, a perfect right to 
say anything you pleased of the President of 
the United States. 

But when these things were said by members 
of Congress, when they were published and 
circulated all over the land, spread broadeast 
in the newspapers, what is there in the Con- 
stitution, what is there in the position of the 
President of the United States, that ties bis 
hands and prevents him from exercising the 
ordinary right of self-defense that belongs to 
any other citizen of the land? I admit that 
the President of the United States in a com- 
munication made officially to Congress ought 
to observe proper decorum, that he ought to 
observe that amenity of expression, if | may 
use such a phrase, as should be employed in 
the intercourse between one department of the 
Government and another; but [ maintain that 
when Andrew Johnson makes a tour from 
Washington city to Chicago and Cleveland and 
St. Louis and Cincinnati, and returns to the 
eity of Washington, he is nothing but a private 
citizen. 

l’o be sure, he is President of the United 
States; but nothing in the Constitution, noth- 
ing in the laws of the land, undertakes to reg- 
ulate his movements under such circumstances. 
Iie goes as a private citizen; and when he 
goes, if he is called out to makea speech as 
he wis ealled out to make it by the people, 


atives 
riled 


a 


pert cls 


and he chooses to answer the call, and if some | 


severe philippics have been uttered against him 
by members of Congress, and he chooses to 
anuswer them; if members of Congress have 
insisted in the strongest sort of terms on their 
right to hold this doctrine or that doctrine or 
the other doctrine, why may not the President 
of the United States answer these things i 


ii 


the same way, appealing as he does to the | 


yeople, who are the common constituents of 
both? Who would deny to any Senator or 
any Representative the right when he goes 
home, or when he goes anywhere else within 
the limits of the magnificent territory that now 
constitutes the United States of America—who 
would have the assurance and the presumption 
to deny. the power of any one of you, either in 
what is ordinarily called a stump speech gr in 
any other mode of communication, to assail the 


i me ” T 
SUPPLEMENT TO 
the circumstances which are detailed here in 
evidence, and especially from the report of the 
that there a mob there at 
Cleveland, ready cut and dried, and prepared 
to insult President of the 
United States in the manner they did do and 
to prevent him, if possible, from being heard. 
So, when they gave him provocation, he re- 
plied just as any other man would do and just 
as any other man had the right to do; and if 
he did make use of strong expressions in re- 
gard to the Congress of the United States, his 
expressions were not stronger than he had the 
right to use. Without discussing the question 
who was right or who was wrong, and insisting 
as Ldo upon the freedom of speech, I maintain 
this. he went to St. Louis he was 


speech itself, was 


and to assail the 


So when 


again urged by his friends, according to the | 


testimony, to go out and address the people. 
He had no desire to do so; he was urged 
and urged again by his friends, under whose 
control he had placed himself, to go there and 
answer their call; and is it not natural ina 


free Government like ours that the President | 


of the United States should associate with the 
people ; and when they make a call on him to 
address them is there anything improper and 
unreasonable in his doing it?) Andit when he 
addresses them a prepared mob intends to in- 
sult him; if they excite his passions, as the 
passions of any man would be excited under 
the circumstances, and he answers them a little 
intemperately and somewhat in their own way, 
speaks about the Congress of the United States 
pretty freely, pray tell us what sort of treason 
is committed? Does the Congress of the United 
States hold itself up so far above the Presi- 
dent and the people of the United States as to 
say that your acts are not subject to criticism 
either by the President or by anybody else that 


| chooses to criticise them? I tell you, Senators, 


| any mode that he sees proper to speak ; 


conduct of the President of the United States? || 


Why, Senators, this very thing of the freedom 
of discussion, although in heated political con- 
tests it is often carried to an improper extent, 
is the very life and salvation of the Republic. 
This thing of having parties in our land, al- 
though party spirit seems to have culminated 
in some of those dangers which were appre- 
hended by Washington in his Farewell Ad- 


dress, and having parties a little more equally | 


divided than they have been within the last 
three or four years in the United States, is 


essential to the preservation of the liberty of | 


the American citizen. When parties are nearly 
equally balanced they watch each other, and 
they are sedulously cautious in regard to any- 


thing that may violate the Constitution of the | 


United States. 

1 will not, as I have said, go minutely into 
the testimony on this matter; but I believe it 
has been proved, in regard to every one of those 
oceasions, that it was an occasion sought not 
by the President, but by others. 
your recollection that when Mr. Senator Jonn- 
son and others called upon the President at the 
Executive Mansion they called upon him in 
their character of citizens, and he replied to 
them as he had a right to reply tothem. When 
he went to Cleveland the proof shows that he did 
not desire to do anything more than to make a 
brief salutation tothe people and leave them, 
but he was urged by his friends to do more ; 


It is fresh in | 


and | think it very likely, Senators, from my | 
knowledge—and | am appealing to your own | 


knowledge of the manner in which things are 
done in our country—! think it very likely, from 


we have not got that far yet. The President, 
any citizen of the United States of America, 
from the President down to the humblest citi- 
zen, has the right to criticise any act of Con- 


' 


| yet, so far as the substance is concerned 


southern States are entitled to represent 


| he had previously done in his messages: tha: “ 


gress that he chooses to criticise, and he has | 


the right to speak of any act of Congress in 
and 
if the people will tolerate it there is no law 
and nothing in the Constitution to prevent it; 


and if this power of free speech, as I said be- | 


fore, isimproperly exercised, then the correct- 
ive must be in the people themselves. So | 
say that one of the greatest rights secured to 
the people under the Constitution of this coun- 
try would be invaded if this article was sus- 
tained. 

The eleventh article charges that on the 18th 
of August, 1866, the defendant asserted that the 
Thirty-Ninth Congress was not a lawful Con- 
gress, denied that it had the right to recom- 
mend constitutional amendments, and in pur- 
suance thereof removed Stanton on the 21st 
of February, 1868, to prevent the execution of 
the tenure-of-civil-office act, and to prevent 
the execution of the Army appropriation bill, 
and prevent the execution of the act for the 
more eflicient government of the rebel States. 
The honorable Manager, Mr. Bur.er, referred 
to the President's admission that he attempted 
to prevail on General Grant to disobey the 


law, to his admission that he intended from || 
the first to oust Mr. Stanton, his order to Grant | 


not to recognize Stanton, bis order to Thomas 
to take possession, &c. In answer to all this 
I have to say that the honorable Manager ad- 
mits that if the Senate shall have decided that 
all the acts charged in the preceding articles 
are justified by law, then so large a part of the 


intent and purpose with which the respondent | 


is charged in this article would fail of proof 
that it would be difficult to say whether he 
might not with equal impunity violate the laws 


| known as the reconstruction acts; and as we 


have shown that the President is entitled to an 
acquittal on the other charges, he must be en- 


| titled to a judgment or verdict of not guilty 


upon this. 
charged amount to a high crime or misde- 
meanor; that he had the right to deny the 
authority of Congress as he had previously 


But we say that none of the acts | 











done in his messages. I have them } 
I shall not turn to them, 

Time and again the President, in }, 
messages especially, has asserted, in his oo, 
munications to Congress, his views and o»;, 
ions as to the rights of the southern &:, 
that are excluded from representation: a. 7 
although the phraseology isa little more, it 
and elegant in the messages than it wa 
several speeches which have been referred 


‘ A 


lere, 


iS \ 





President, in almost every one of thos 
munications, has asserted his belief 


t { nh 
that 
’ a 
and that they ought not to be excluded by ( 
gress. > 
We say that none of the acts charged amoyy: 
to a high crime or misdemeanor ; that he | J 
° ° : : hau 
the right to deny the authority Of Congress 


On ran 


he had the right, as President, to instruct G = ae 
eral Grant, who is his subordinate, bound t» 
obey his commands, to disobey a law which ho 
believed to be unconstitutional, or test its y 
lidity in the courts of law ; that he had the rig! 
to remove Stanton and to order Thomas to 1 he 
take possession of the War Otlice; that he had ies 
the right to differ in opinion with Congress 
and to answer the telegraphic dispatch of Go 
ernor Parsons as he did. 

I ask, have not members of Congress during ai 
all Administrations, commencing with the Ad. ad 
ministration of General Washington, been ac. : 
customed to assail the measures of every Pres chal 
ident, both in Congress and out of it? And sal 
may not the President vindicate and endeay 
to sustain his own views before the people in 
opposition to Congress? And caa he not with 
propriety say to members of Congress when nt 
they oppose his views, ‘* You are assailing th ‘ad: 
executive department,’’ with just as much pro 
riety as they can say that he is assailing the ler 
ajalehimmdannnenine ? The obligation to sup: is 
port the Constitution is equally obligatory on 
both, and both have the right under this and 
all other circumstances to appeal to their com- ff 
mon sovereigns, the people, with a . 
procuring a final and authoritative settlement the 
of the controversy. 

Senators, I had intended to notice, and I» 
now, with your indulgence, very briefly notice, 
one or two of the observations of the hou 
able Manager who last addressed you. He said the 
that the President’s object was to obtain con 
trol of the Army and Navy, and regulate the say 
elections of 1868 in the ten southern States, so 
as to let the rebels exercise the elective tra: 
chise and excludé negroes from voting. What 
authority in the proof in this case had the ho 
orable gentleman upon which to make that 
assertion? He said that the South had been 
given up to rapine, bloodshed, and murder by 
the President's policy. Why, Senators, under 
whose control is the South? Is ~ the South \ 
8 it not under 


- emn 


it tn 


y- 


} 


view 


under the control of Congress? is 
the control of Army officers appointed by th hee 
President of the United States in pursuance 0! der 
an act of Congress which he had attempted 0 cer 
veto? And who was responsible for this? | act 
live in the South; and the statement which I wa 
am about to make will go just for what you I is 
think it is worth, much or little; but my oo ha 
servation ever since the close of the war's, = 
that although there has been a bad state 0! kin 
things in some portions of the southern States, an 
nine tenths of the murders and assassinations rec 
| that have been reported in the newspapers 4 an 
talked about here in Congress are made \ por 
order, got up for political effect, with a vie que 
of keeping up agitation and excitement * of 
that there is no warrant or foundation lor ' ha 
charge that the President has given Up ju 
South to any such condition of affairs. sh 
It has been said, Senators, that the Pres! the 
dent takes the place of Charles [ and Stan!" on 
the place of John Hampden. Iam gist ext 
the Manage did some justice to Mr, Stat of 
before he got through. He placed him '" the 
condition of a ‘serf,”’ as I showed you 4" Me m 
ago, and I am glad that he wound up with Mr. int 
Stanton ‘by showing or asserting ‘hat he was 





here, by: settled to = reputation of John Hampden; 

» President being Charles I, or as 

his y ‘ * assun ing any powers that are not war 

Dis ¢ canted by the Constitt ution of the country, I 

sud ndeavored in my feeble and imperfect 
States vay to show you that he is not guilty. 

QD; and Gonators. mé£ iny other r things might hea « uid : 


have already occupied your time much 

3 in er than I had designed do, or would 
ferred to, . done if I had had a little more notice 
rned. “orehand that I should be permitted to ad- 


$e Com eg you at all. stated to you when [ asked 

hat -the privilege of addressing you that I had 

ation, written speech, nothing but notes and mem- 

1 by Con nda which | had not an opportunity even 
; ty regulate or to put into something li a order 
l amount ; jdress you. Therefore, what | have said 
al he had seen said under some disadvantages. | 
ngres y regret that it has not been more worthily 
yes; that «id. Now, before I take my seat let me say 
ruct G ty) you. YOu have this whole case before you. 
yound | say to you now toward its conclusion, as | 
Which h caid at its commencement, that a high and sol- 
t its va - duty rests upon you, Senators of the 
the right Tnited States. Ihave the same faith now that 
omas i have expressed ever since I undertook this 


Ub he had ise and that I expressed so fully yesterday. 
) 5 | that confidence ought to be reposed 
he American Senate. | do believe that men 

character and of your 


position in the 


luring world have the ability to decide a case impar- 
i the Ad tially and to set aside all party considerations 
been ts determination. I believe it, and I trust 
ry Py that the result will show that the country hasa 
\nd 9 t to believe it. 
endeay Every lawyer, every judge in the United 
people in States, is familiar with the fact thata creat many 
nob With yseg are put in the law books, and especially 
55 W 1 works on evidence, rather as a caution to 
ailing th idges and jurors than anything else, as to im- 
INCH pros proper and unjust verdicts that have been ren- 
ling t ered in times past. Every lawyer knows that 
ont 3 are reported books where men, 
yalory on especially upon circumstantial evidence, have 
t 1 n tried and executed for murder and other 
( fenses, and who it afterward appeared upx 
eW re careful investigation, were not guilty of 
sttiement the offense simputed t ythem. hese cases are 
the books for the } irpose of fi ght 
and [1 ng judges and juries from their propriety 
ly notice, but they are put in for the purpose of causing 
ne” them to exercise a salutary degree of caution in 
He said the powers which are conferred upon them. So 
Ln CO! vithout going over these things in detail, I may 
tale t say that I think even the Senate of the United 
Staal Mates may look back upon the hist ry of the 
ive Ira w orld for the purpose of deriving the same in- 
| Whal structive lessons that are intended in law books 
the to be impressed upon the courts and juries of 
ake tha theland. Without undertaking to travel along 
lad been the whole course of history, some three or four 
urde examples have occurred that are not unworthy 
rs, U a passing notice before I take my seat. , 
heS a anoat going into the details, every Senator 
mee Is fully informed of the account which has 
d | 


ryt been transmitted to us in history of the mur- 


lance Ol ter of Caesar by Brutus; and for nearly twenty 


) enturies it has been a question whether that 
this: | act was an act of patriotism, and whether it 
which I was justified or not. The execution of Charles 

what you l is another of the historical problems which 
t my ive probably not been settled, and never will 


e satisfactorily settled in the opinions of man- 
state kind. Some regard Cromwell as a patriot, as 
{man animated by the purest and most cor- 


sinatious rect motives : others look upon him as being 


pers and in ambitious man, who designed to engross 
meee power improperly into his own hand. ‘That 
Hh ay juestion still remains open. But these deeds 
lent, am of ‘Violence which have been done in the world 
h tor tHe have not always been followed by peace or 
1 Ul juiet to those who have done them. A few 


Short 


) rt years after the execution of Charles I, 


L¢ the bodies of Cromwell and Bradshaw, and 
S ; or two others who were concerned in that 
pac ‘xecution, were, in wreeapenve of a change 
Sta public sentiment in England, taken from 
mi the ir graves and they were hung in terror and 
uu aN 'n hate and execration by the party that came 


with M its power. 
Louis XVI was executed by the people of 


THE CONGRESS 


IONAL 


Did that act give peace and quiet to 





the French kingdom? No; it was soon fol 
l i by deeds of bloodshed such as the world 
never saw before. The i vas put in 
motion, and the streets « , it is said, lit 
( y ran with huma r Most of tho 

who were concerned in the trial of Charles | 


aants vere compelled 
eives In Caves Lheir graves were not known 
to those in whose midst they lived, or are but 
il ( i! n 
| , . 
these deeds of violence, done in times o 
oa : . 
high party and political ex ent, are deed 
' , "ag ; 
should admor 1 vou ) manner in 
ch you discharg the duty I ves 
: : Y, 
upon you here This thing of y l of the 
Chief Magistrate of the land he mode tl 
. + + } - } 
isa ny} 1 here may be f1 t with con 
t ; 
quences that no man can for I have no 
idea tl t w ve fi ht h such eco 
quences a thos | | ive ac ed i id vet 
1 } ° 
leeds that are done in ex 1 it orten come 
. ’ 
vacK In future years, and ¢ I a evree Ol 
lin f Ci i 1s not, } } p! I for 
I i 
I ~ a th occasion to de ( 1 | be l 
Lone a gore { i€@al bve¢é er DY ma rh l, 
who tells 
‘But ever and anon of grief subdued, 
Chere comes a token lik: corpion’s sting, 
Scarce seen, but with fresh | r imbued, 
And slight withal may be the things which bring 
Back on the heart the weight \ 1 it wouid fling 
Aside forever: it may be a sound 
A tone of music—summer’s eve r spring 
A flower, the wind, the ocean which shail wound, 
Striking the electric chain wherewith we are darkly 


pound; 
And how and why we know not, nor can trace 
Llome to its cloud this lightning of the mind, 
But feel the shock renewed—nor enn efface 


The blight and blackening whi it leaves behind.” 
God grant that the American Senate shall 
never have such fe nes as these ie | vra 
that you may » actin the d har youl 
duty her¢ hat tl shall be no pain I 
bra . S« it ) vs ft ) ct \ { i y ‘ 
! your ly neg hou God [_y I i) \ 1 INAY 
» act that you cannot only death, but 
eternity in hit fac > & id if | Lha you lt 
di charged your duty and your who duty Lo 
God and your country. And if you thus act, 
) l will | am sure, i I ( biah ras 
command the approbation of angels and of 
men, and the admiration and applause of the 


world and of posterity who are to come after us 


Mr Chief lu tice and sel ( you nd 
ooled h hfe u you have reached 
the positions of eminence you now occupy. It 


W 

belongs to me; it belongs to « hers. Forty 

million American citizens are tenants in com 

mon of this priceless property. Itis not owned 
» by vou and your children. We all have 

a ives aa imanediati interest in What 


existe d among 

an 5 
been engendered 
passion, 


ever strife 


people; 


ination may have 


may have 
whatever of crimination recrim- 
amid the 
party yet in the cool mo- 
calm reflection every true 
loves his country as our common 
points with just pride to the hard t 
tation of all her children. Let me invoke you, 
therefore, in the name of all the Amer 
per ple, to do nothing that may e 
a stain upon the judic 
a moment the brig 
can Senate. ‘The 
dressed you on 
referred in cloquent 
torical pal inting of pooner mm. 
his example, may I be 
never entered the 


fierceness of 
ments of patriot 
r, and 
earned repu- 


motnue 


ican 
ven seem to be 
or to dim, for 
ht escutcheon of the Amert- 
honorable Manager who ad- 
yesterday Se Bot rWwE LI | 
nt terms to arpenter’ s his- 


ial ermine 


l’ollowing 
at an humble distance 
permitted to say that T hav 
Rotunda of this magnificent and gorgeous Cap- 
itol when I have not felt as if IJ “ading 
upon holy ground ; and [ have sometimes wished 
a every American sire could be compelled 
by lay w and ¢ at the pr iblie ¢ xpe nse to bring his 
children here, their early years, 
and to cause them to gaze upon and to study 


were tre 


at le -astone 


GLOBE. 





us as @ 
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; 


the statuary and paintings which, at every en- 
trance and in every hall and chamber and 
niche and stairway. are redol nt with the his- 
tory of our bel ved country. Columbus study- 
blem of a new world, and 
1e white man and Indian as types of the march 
of civilization, arouse attention and reflection 
at the threshold. Within, the speaking can- 
vas proclaims the Gumachation of the Pilgrim 
Fathers; their sublime appeal to the God of 
ind of storms; the ermina- 

tion to seek a * faith among 
iy aisles of the dim woods,”’ and 

a and thi divine, 
f Rose Standish as 
she leans, with woman’s love. upon the 


ing the unsolved pr 


t) 
{ 


ir stern det 
"s pure shrine”’ 
the **soundit 

reedom to we ship Gor 
countenance ¢ 


» shoul- 


der of her husband, and looks up. with wo- 

in’s faith, for more than mortal aid and 
uardianship, so fixes and ts attention, 
* That you gaze upon the vermil cheek, 


l ” 
> almost seems to spe ak. 


} ’ . 
And there is the grand painting that repre- 
sents Washington, the victor, surrendering 


his sword after having long before refused a 
that 
nobly 
st and best 
coun 
teeming memories 
eye and stir the 
as I sat a few days sinee gazing upward 
Washington and the sisterhood 


a crown-—one ol 


earth 


the sublimest scenes 


has ever seen, presenting, as it 


3, to all the world the 


uot great 
example of pure and unselfish love of 


‘ \ ‘ ] 
ry. Wot to speak of other 


which everywhere meet the 


} 


upon the group 


ot early States) who look down from the top- 
moat } rhit * tha 2) ’ . noatl . —— 
nost height of the ye, methought I saw 


f 


sof departed patriots rallying in misty 
throngs from their blissful abode and cluster- 
ing near the wondrous scene that is transpiring 
now; andas I sat, with faceupturned, I seemed 
he shadowy forms descend into the build- 
ing and arrange themselves with silent but 
preparation in and around this gorgeous 
apartment. 


toseet 


stately 
in imagination, 
Above and all 
in the galleries, amid those 
Martha 
Madison and hundreds 
the 
s¢ interest and anxious 


I have seen them, 
I see 
There 
ving forms of loveliness and beauty, are 
and Dolly 


matrons of 


ever since. them now! 


around us. 


\ } ‘ 
WV ashington 


or the maids and Revolution, 
ith inten 
and watching 

progress of the 
the nin¢ eenth eent ry. A 
dst and at 


olerman 


down Ww 


lookin 
expectation, 


t 


soheitude the 


with profound st 
grandest trial 
nd there, in your 
your sides, are sitting the 
and Hamilton, Washing- 
on aud Madison, Jefferson and Jackson, Clay 
and Webster, who in years that are past bent 
every energy and employed every effort to 
build our own great temple liberty, which 
has been and will continue in all time to be the 
wonder, the admiration, and the astonishment 
of the world. If there be joy in heaven over 
sinner that repenteth, and if the shades of 
Dives and Lazarus could commune across the 
ulf with each other, it is no wonder that 
the spirits of departed patriots are gathered to 
witness this mighty inquest, and that they are 
now sitting with you upon this, the most 
emn of all earthly i inve stigs tions. Behind the 
Chief Justice I see the grave and solemn face 
of the intrepid Marshall; and above, among, 
and all nd us are the impalpable forms 
of all the artists of our former grandeur! Mr. 
Chief Justice and Senators, if you cannot 
clasp their shadows to your souls, let me en- 
treat you to feel the insp iration of their sacred 
presence ; and as you love the me mory of de- 
p irted greatness; as you revere the names of 
the patriot fathers; and as you remember the 
thrilling tones of the patriot voices that were 
ynt to speak ‘‘ the thoughts that breathed and 
the words that burned’’ with deataless love for 
our institutions and our may you be 
enabled to banish from your hearts every vestige 
of prejudice and of feeling gZ; and to dete rmine 
this great issue in the lofty spirit of im; artial 
and v ith that patriotic regard fos our 
present and | fatare glory that ever prompted the 
action of the purest and best and greatest names 
that, in adorning our own history, have illumin- 
ated the history of the world. And when the 
day shail come—and may it be far 


very ml 
| 


hades of 


one 


great g 


' 
SOl- 


arou 


laws, so 


justice, 


distant— 
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when each of you shall ** shuffle off this mortal 
cou,”’ inny no thorn be plante d in the pillowof 
death to « mbitter your recollection of the scene 
that is being enacted now; and when the time 
shall come, as come it may, in some future age, 
when your own spirits shall fitamong the hoary 
colamus and chambers of this edifice, may each 
of you be then enabled to exclaim— 

*Tlere I faithfully discharged the highest duty of 
earth; here L nobly disearded all passion, prejudice, 
and feeling; here | did my duty and wy whole duty, 
regardless of consequences; and here Lt find my own 
name inseribe Lin letters of gold, flashing and shin- 
ing, upon the immortal roll where the names of all 


just men and true patriots are recorded |’ 


I do not know, Mr. Chief Justice, that it is 
exactly in accordance with the etiquette of a 
court of justice for me to do what I propose 
to do now; but I trust that you and the Senate 
will take the will for the deed, and if there is 
anything improper in it you will overlook it. | 
cannot close, sir, the remarks which I have to 
make in this case, without returning my pro- 
found thanks to the Chief Justice and the Sen- 
ators for the very kind and patient attention 
with which they have listened to me on this 
occasion. linperfect as the argument has been, 
and lengthy as it has been, you have extended 
to me the patient attention which I had little 
reason to expect, and I cannot, Senators, take 
my seat without returning my thanks to you, 
whether it be according to the usage of a court 
like this or not. 

On motion of Mr. TIPTON, the Senate, sitting 
for the trial of the impeachment, adjourned. 


SaturnDAY, April 25, 1868, 


The Chief Justice of the United States took 
the chair. 


The usual proclamation having been made | 


by the Sergeant-at-Arms, 


part of the House of Representatives: and the 
counsel for the respondent, except Mr. Stan- 
bery, appeared and took the seats assigned 
to them respectively. 

The members of the House of Representa- 


tives, as in Committee of the Whole, preceded | 


by Mr. KE. B. Wasusurne, chairman of that 
comtnittee, and accompanied by the Speaker 
and Clerk, appeared and were conducted to the 
seats provided for them. 

The CHIEF JUSTICE. The Seeretary will 
read the Journal of yesterday's proceedings. 

‘The Journal of yesterday's proceedings of 
the Senate, sitting for the trial of the impeach- 
ment, was read. 

The CHIEF JUSTICE. The first business 
this morning is the order proposed by the Sen- 
ator from Vermont, [Mr. EpmMunps.] The 
Clerk will read the order. 

Mr. EDMUNDS. Mr. President, at the re- 
quest of several Senators who desire to con- 
sider the question, | move that the consider- 
ation of the order be postponed until Monday 
morning. 

Mr. DRAKE. Mr. President, I move that 
the order be indefinitely postponed. 

Mr. SUMNER. ‘That is better. 

Mr. DRAKE. And on that motion I 
for the yeas and nays. 

Mr. EDMUNDS. Sodo I, Mr. President. 

The CHIEF JUSTICE. The motion for in- 
definite postponement takes precedence of the 
motion to postpone to a day certain ; and upon 
that question the yeas and nays are demanded, 

The yeas and nays were ordered. 

Mr. CONKLING. I wish to inquire what 
was the motion of the Senator toont 

The CHIEF JUSTICE, 
Vermont moved to postpone until Monday ; 
the Senator from Missouri moves to postpone 


rall 


'TTDWD)D ’ YuT 
SUPPLEMENT TO 

ea aid 
liberation upon the final question, the official report- 
ers of the Senate shall take down the debates upon 
the final question, to be reported in the proceedings. 

The question being taken by yeas and nays 
on Mr. Drake’s motion, resulted—yeas 20, 
nays 27; as follows: 

Y EAS—Messrs.Cameron, Chandler, Conkling, Cor- 
bett, Drake, Ferry, Harlan, Iloward, Morriilof Maine, 
Morrill of Vermont, Morton, Nye, Pomeroy, RKam- 
“ey Ross, Stewart, Sumner, Thayer, Tipton, and 

utes—20, 

NAYS—Messers, Anthony, Buckalew, Cragin, Davis, 
Dixon, Doolittle, Edmunds, Fessenden, Fowler, Fre- 
linghuysen, Grimes, Henderson, Hendricks, Howe, 
Johnson, McCreery, Morgan, Norton, Patterson of 
Tennessee, Saulsbury, Sherman, Trumbull, Van 
Winkle, Vickers, Willey, Williams, and Wilson—27. 

NOT VOTING—Messrs. Bayard, Cattell, Cole, Con- 
ness, Patterson of New llampshire, Sprague, aud 


W ade—7. | 


So the order was not indefinitely postponed. 


The CHIEF JUSTICE, 


The question re- 


curs on the motion of the Senator froin Ver- | 
mont to postpone the order until Monday. 


‘The motion was agreed to. 

Mr. SUMNER. Mr. President, I send to 
the Chair an order which I desire to have read. 

The CHIEF JUSTICE. The Secretary will 
read the order. 

‘The Chief Clerk read as follows: 

Ordered, That the Senate, sitting for the trial of 
Andrew Johnson, President of the United States, 
will proceed to vote on the several articles of im- 
peachment at twelve o’clock on the day after the 
close of tht arguments. 

Mr. SUMNER. 
act on it—— 

The CHIEF JUSTICE. The order is for 
present consideration, unless objected to. 

Mr. JOHNSON. I object. 

The CHIKI JUSTICE. Being objected to 
it lies over. 

Mr. SUMNER. 
the Chair two additional rales, the first of 


If the Senate is ready to 


i 7 ; || which is derived from the practice of the Sen- | 
lhe Managers of the impeachment on the | 


ate on the trials of Judge Chase and Judge 
Peck. 

The CHIEF JUSTICE. The Secretary will 
read both of the additional rules proposed. 

‘The Chief Clerk read as follows: 

Ru te 23. In taking the votes of the Senate on the 


| articles of impeachment the presiding officer shall 


eall each Senator by his name, and upon each article | 


propose the following question, in the manner fol- 
lowing: ** Mr. , howsay you, is the respondent, 








cle of impeachment?” whereupon each Senator shall 


rise in his place and answer “guilty” or ‘not guilty.” | 


Rue 24. On a conviction by the Senate it shall be 


the duty of the presiding officer forthwith to pro- 


| son according to the requirement of the Constitu- | 


nounce the removal from office of the convicted per- 


tion. Any further judgment shall be on the order 


|| of the Senate. 


| they will lie over. 


The CHIEF JUSTICE. Is the Senate ready 
for the consideration of these rules now? 

Mr. JOHNSON. I object. 

The CHIEF JUSTICE. Objection is made; 
[After a pause.] Gentle- 


| men ofcounsel forthe President, you will please 


indefinitely; and the question now is upon | 


the indefinite postponement. 

Mr. SHERMAN. I should like to have the 
order read. 

The CHIEF JUSTICE. 
read the order. 

Lhe Chief Clerk réad as follows: 

Ordered, That after the arguments shall be con- 
cluded, and when the doors shall be closed for de- 


The Clerk will 


proceed with the argument in his defense. 
Hon. WILLIAM 8. GROESBECK, on 


| behalf of the respondent, addressed the Senate 
| as follows: 


“ermont? || 
The Senator from || 


| 
| 
| 
i} 
i 
i 


'! leave these matters to the people. They are | 


Mr. Cuier Justice and Senators: Iam sorry | 


that I am not so well to-day as I should like to 


be; but I know the desire of the Senate to get | 
on with this argument, and I have, therefore, 
|| preferred to come here this morning in the 


condition | am and attempt to present an out- 
line, at least, of the views I have formed of 
the respondent's case. 


Since the organization of our Government | 
| we have had five trials of impeachment—one 
of a Senator, and four of judges, who held their | 


ollice by appointment and for a tenure that 
lasted during life or good behavior. It has 
not been the practice, nor is it the wise policy, 
of a republican or representative Government 
to avail itself of the remedy of impeachment 
for the control and regulation of its elective 
officers. Impeachment was not invented for 
that purpose, but rather to lay hold of offices 
that were held by inheritance and for life. 
And the true policy of a republican Govern- 
ment, according to my apprehension, is to 


Mr. President, I send to || 


-,cuiltyor not guilty as charged in the —— arti- | 





| the great and supreme tribunal to try such gy. 

tions, and they assemble statedly with: hh 
single object to decide whether an Officer sh» 
| be continued or whether he shall be rem... 
from office. 

I may be allowed, Senators, to express my 
regret that such a case as this is before v,,.” 
| but it is here, and it must be tried, and ¢ 
| fore I proceed, as I promised at the outse: , 
say what I may feel able to say in behalf 
the respondent. ” 

In the argument of one of the Managers ), 
question was propounded: en 


Ove’ j 


you 


hers 


“Ts this body, now sitting to determine the 
sation of the HLouse of Representatives 
President of the United States, the Se 
United States or a court?” 


6 acen 
aFAainst thy 
hale of the 


The argument goes on to admit: 


* If this body here is a court in any manner as eo, 
tradistinguished from the Senate, then we agro.” 
* “2 - * “that the accused may claim the 
benefit of the rule in criminal cases, that he may 
only be conyicted when the evidence makes the es. 

” . as 
clear beyond reasonable doubt, 


In view of this statement, and in view 
the effort that has been made by the Managers 
in this cause, I ask, Senators, your attentio; 
to the question, in what character do you sit 
on this trial?) We have heard labored ay 
protracted discussion to show that you did not 
sit as a court; and the Managers have eyey 
taken offense at any such recognition of your 
character. For some reason I will not allude 
to they have done even more, and claimed for 
this body the most extraordinary jurisdiction, 
Admitting that it was a constitutional tribunal, 
they have yet claimed that it knew no law, 
either statute or common; that it consulted yo 
precedents save those of parliamentary bodies; 
that it was a law unto itself; in a word. 
that its jurisdiction was without bounds; that 
it may impeach for any cause, and there is 
no appeal from its judgment. The Constitu- 
| tion would appear to limit somewhat its juris- 
diction, but everything this tribunal may deem 
impeachable becomes such at once, and when 
the words ‘* high crimes or misdemeanors’ ave 
used in that instrument they are without signili- 
cation and intended merely to give solemnity 
to the charge. 

Te sustain this extraordinary view of the 
character of this tribunal we have been referred 
to English precedents, and especially to early 
English precedents, when, according to my 
recollection, impeachment and attainder and 
bills of pains and penalties labored together 
in the work of murder and confiscation. Sen- 
ators, [do not propose to linger about these 
English cases. We have cases of our own 
upon this subject; we have teachings of our 
own. ‘This we know: our fathers, in framing 
the Constitution, were jealous of delegating 
their power, and tried to make a limited con- 
stitutional Government; tried to enumerate ail 
the power they were willing to intrust to any 
|| department of it. ‘The executive department 
is limited; the judicial department is limited ; 
and the legislative department, we have sup: 
|| posed, was also limited; but according to the 
argument made here on this trial it is other: 
wise, and it has in its service aud at its con 
mand an institution that is above all law and 
acknowledges no restraint; an institution worse 
than a court-martial, in that it has a broader 
and more dangerous jurisdiction. Senators, 
I cannot believe for one moment that there !s 
|| lying in the heart of the Constitution any such 
tribunal as this; and I invite your attention lt 
a brief examination of our own authorities and 
of our own teachings upon this subject. 

It was with much doubt and hesitation that 
the jurisdiction to try impeachment at all was 
intrusted to the Senate of the United States. 
The grant of this power to this body was 
| deferred to the last moment of time. Nor was 
your jurisdiction overlooked. Allow me \ 
cail your attention very briefly to the proceet 
ings of the l’ederal Convention upon this sub- 
ject as recorded in the Journal of that body. 
in the first report that was presented 1t Wis 








; s 6b mal- 
| proposed to allow impeachment for 


practice or neglect of duty.’’ It will be ob- 
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be ob- 


‘ 


t this was very Englis! 
he jurisdic tion propose “dl to be con- 
here is not nece ssarily any crime in 
risdietion here propose od to be conferred. 
next report it was proposed to allow the 
al jurisdiction for ** treason, bribery, and 
tion.’? It will be observed that they 
to get away from the English prece- 
; and to approach the final result at which 
arrived. ‘The jurisdiction here proposed 
tly criminal and partly broad and open, 
ecessarily involving penal liability. In 
next report it was proposed that impeach- 
should be allowed for ‘* treason or 
ery’ nothing else. It will be observed 
+t here was nothing but gross, flagrant crime. 
: jurisdiction was considered too limited 
i was opened, and that gives 
mn we have in the present Constitution, 
bribery, or other high crimes and 
—no malpractice, no neglect 
of luty, nothing that left the jurisdiction open. 
(he jurisdiction is shut and limited by any fair 
sa uction of this language; and it was in- 
ended to be shut. It is impossible to observe 

e progress of the deliberations of the Conven- 

nupon this single question, beginning with the 
broadest and most open jurisdiction and ending 
ya jurisdiction defined in these technicai terms 

law, without coming to the conclusion that 
it was their determination that the jurisdiction 
hould be cireumsceribed and limited. 

But in what character, Senators, do you sit 

re? You have heard the argument of the 
Managers; you have heard their frequent dis- 
issions upon this subject all through the pro- 
gress of the cause, appealing to English pre- 

lents to maintain the position that you sit 
not as a court, but as an inquest of office 

‘as some nameless tribunal with unbounded 
ind illimjjable jurisdiction. Now, we have 

recedents, we have our own precedents upon 

ssubject; and let me call your attention to 
om for a few moments. 

But, before doing so, I desire to say that it 

as been heard for the first time in this trial 
that this tribunal, sitting as you are sitting, 
was anything else than acourt. I challenge 

gentlemen in all the investigations they 
may have made of the action of the constitu- 
tional Convention, of the utterances of jurists, 
rof anything that has been said or done to 
row light upon this inquiry, to produce any- 
thit ng calculated to make the impression that 
‘tribune al that tried impeachment was any- 
hing else than a court. 

Let us alsin Senators, to our own precedents. 
We have had five trials of impeachment in the 
United States. The first was the case of Blount. 
What was the language of the tribunal in that 
trial—not of counse 1, but of the tribunal itself? 
What was its language upon this identical ques- 
? Hear it. When they came to give their 
inal decision they did it in this language: 


us the juris: 


‘treason, 


anors’’ 


‘The court is of opinion that the matter alleged in 
tt he plea of the defendant is sufficient in law to show 
iat this court ought not to hold jurisdiction of the 
| impeac hme nt, and that the said impeachment 


dismissed,’ 

That is good authority. It is good Ameri- 
can precedent upon this question. It is the 
deliberate opinion of the Senate of the United 
States in the first trial in which it sat in this 
capacity, declaring itself, in the most solemn 
language it uttered t hroughout the trial, its final 
decision, to be a court and not an ane st of 
ofice or some nameless thing that by reason 

its mystery is calculated to frighten, or at 

ast to confuse. 


The Pickering 
[ am referring now to the appendix to 
volume three of the Senate Journal. On pages 
189 and 507 the language of the body will be 
nd on this subject in the following form: 
its process, its own language, it style s itself 
“the Senate sitting in their capacity of a court 
if eachment,’’ and the lasi ac ction of the 
dy, ' ‘the ir decision, was upon the question in 


ils iorm: . 


What was the next case? 
case, 


‘Is the court of opinion that John Picke: 
removed ?” 


ing be 


THE 


i-like i very 


| and nothing else. 


CONGRESSION 


So, too, in the next, the Chase trial. The 
President in that case styles* the body a 
**court,’’ and, more fortunate than the Chief 
Justice in this, escaped all censure from the 
Managers of the House of Representatives. 

in the next, Peck, the tribunal 
itself took the final vote under its own resolu- 
tion in this language: 

_"* Resolved, That this court will now pronounce 
judgment in the case of James H. Peck, judge of the 
United States court for the district of Missouri.” 

of Judge Humphreys, in 1862, 
styled itself in a ull its proce edings 


the case of 


In the case 
the Senate 


** the hi gh court of impeachment. 
Senators, I have gone over every prece rdent 


x tio in our own history upon this que stion, 
aut pee I show that in every instance the body, 
he Senate, in those trials solemnly declared 
itselfto be a court. If we are to go for pre- 
cedents let us take our own rather than the 
precedents from abroad which have been so 
liberally quoted by the Managers on this occa- 
sion. 

In what spirit, Senators, should you try this 
ease? Allow me to refer you upon this sub- 
ject to the language of Story in his Commenta- 
ries on the Constitution, to be found on page 
216, section seven hundred and forty-three. 
I beg your attention to this language of Justice 
Story upon the question which | have just pro- 
pounded : 

‘The great objects to be attained in the selec 
of a tribunal for the trial of impeachments are 
partiality, integrity, intelligence, and independence. 
If cither of these be wanting the trial must be 
radically imperfect, Tosecureimpartiality the body 


tion 
1imn- 


must be in some degree removed from popular 
power an vd passions, from the influence of sectional 
prejudice, and from the more dangerous influence 


there must be 
and a de ep responsibility to 
future times and to God. o secure intelligence 
there must beage, experience, and high intellectual 
powers as well asattainments. To secure independ- 
ence there must be numbers as well as talents, and 
a confidence resulting at once from permanency of 
place, dignity of station, and enlightened patriot- 


ism.”’ 


On the next page he adds: 


of amie spirit. To secure integrity 
a lofty sense of duty 


“Strictly speaking, the power” 

That is, the power of impeachment— 
partakes of a political character; and on this ac- 
count it requires to be guarded in its exercise against 


the spirit of faction, the intolerance of party, and 
the sudden movements of popular feeling.”’ 


Senators, this is not my language; it is the 
language of a distinguished jurist whom you 
all respect. While it is not mine, I affirm, by 
all our own authorities, by our own teachings 
on this subject, that it is a true and faithful 
portraiture of what is meant in the Constitu- 
tion by the tribunal which tries impeachments. 
And for this very purpose you have been sworn 
anew to prepare you for this new duty. The 
oath which you took when you entered this 
Chamber as Senators was a political, legisla- 
tive oath. The oath that is now upon you is 
purely judici rial, to do i impé artial justice. 

We are, then, Senators, in a court. What 
are you to try? You are to try the charges 
contained in these articles of impeachment, 
Upon what are you to try 
them? Not upon common fame; not upon the 
price of gold in New York, or upon any ques- 
tion of finance; not upon newspaper rumor; 
not upon any views of party policy; you are to 
try them upon the evidence offered here and 
nothing else, by the obligation of your oaths. 

What is the issue before you? Allow meto 
say itis not a question whether this or that 


thing were done. You are not here to try a 
mere act. By the very terms of the Constitu- 
tion you can only try in this tribunal crime. 


Let me repeat the jurisdiction: 


‘Treason, bribery, and other high crimes and mis- 


de meanors.” 

The jurisdic tion is shut within that language, 
and the issue that this court can try is only the 
issue of crime or no crime. What is crime? 
In every grade of it, Senators, there must be 
unlawful purpose and intention. Where these 
are wanting there cannot be crime. ‘There 
must be behind the act the unlawful purpose 
prompting its commission; otherwise there can 
crime. 


Le 1 


NAL GLOBE. 


addition to that, 


| hind the act prompting its commission. 


Sil 


Let me illustrate. Suppose a crazy man 
should burst into this Chamber and kill one of 
us. He has committed the act of homicide ; 
he has not committed a crime. 

Let me put the case in a different form. 
Suppose a President should become deranged, 
and while in that condition should plot trea- 
son, attempt to bribe, and break law upon law, 
would you impeach him? You have no juris- 
diction to try him upon impeac hment. 

Let me put another case not supposititious. 
President Lincolu claimed and exercised the 
power of organizing military commissions, 
under which he arrested and imprisoned citi- 
zens within the loyal States. He bad no act 
of Congress warranting it; and the Supreme 
Court has decided that the act was against the 
express provisions of the Constitution. Now 
comes the question, and | beg your attention 
to it: suppose he did violate the e xpress pro- 
visions of the Constitution, according to the 
gentlemen on the other side he must be con- 
victed. I beg to read from the argument of 
one of the Managers upon that subject. Says 
the Manager who addressed you on the day 
before yesterday : 


=< 


“Nor can the President prove or plead the motive 
by which he professes to have been governed in his 
violation of the laws of the country. ° 
* * baa, the inevitable presump- 


The necessary, 
tion in law is, that he ae te d under the influence of 
can be in- 


bad motives in so doing, and no evidence « 
troduced controlling or coloring in any degree this 
necessary presumption of the law. 

** Having, therefore, no right to entertain any mo- 
tive contrary to his constitutional obligation to exe- 
cute the lawshe cannot plead his motive. [nasmuch 
as he can neither plead nor prove his motive, the 
presumption of the law must remein that in violat- 
ing his oath of office and the Constitution of the 
United States he was influenced by a bad motive.” 

The gentleman seems to acknowledge that 
there must be motive. There can be no crime 
without motive. But when the party comes 
forward and offers to prove it his answer is, 
‘* You shall not prove it.’ When he comes 
forward and offers to prove it from his warm, 
living heart, the answer is, *‘ We will make 
up your motive out of the presumptions of law, 
and conclude you upon that subject; we will 
not hear you.’’ The command is ‘silence’ 
when you propose to prove the exact motive 
by which you were prompted in the act. 

No, Senators; the jurisdiction of this body is 
to try crime. There is no crime without un- 
lawful intention and purpose. You cannot get 
it without the unlawful intent or purpose be- 
W hy, 
judgment that you shall render in 
this case? Not did the President do this or 
that act; that is not your inquiry; but was he 
guilty of a high misdemeanor in the purpose 
with which he did the act ? 

With thesep reliminary observations, I pro- 
pose to proceed to a brief examination of the 
merits of the case. 

You are now all of you, Senators, familiar 
with the articles of impeachment, and I need 
not attempt to go over them article by article. 
I have this to say, and you will all concur with 
me instantly upon making the statement: the 
first eight articles are built upon two acts of 
the President; the one, the removal of Stan- 
ton, the other the letter of authority given 
to Thomas. Now, if you will take up these 

eight articles, and then the last, the eleventh, 
pe notice the substantial part of them, around 
which they throw their charges of bad intent 
and their averments, you will see that in the 
whole eight articles there are but these two 
acts, the removal of Stanton and the letter of 
authority to Thomas, so that we have only to 
inquire in reference to these two acts in order 
to ascertain the merits of this case upon these 
eight articles, and in fact 1 may say the elev- 

nth also. 

If the President of the United States had 
the right to remove Edwin M. Stanton, then 
these eight articles are without support. If, in 
he had the right to give that 
letter of authority to Lorenzo Thomas, the 
eight articles fall in ruins instantly. There is 
no Senator who has studied this case who will 
not see the accuracy of this statement at once ; 


what is the 
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and it relieves us from the necessity of going 
through them, article by article, and step by 
step. Give me these two propositions, the 
right to remove Stanton and the right to issue 
the letter of authority to Thomas, and the arti- 
cles fall instantly; there is nothing left of them. 
So that we have at last, in the consideration 
of these articles, but two inquiries to make: 

1. Had the President the right to remove 
Stanton ? 

2. Had he the right to issue the letter of 
authority to Thomas? 

I propose, as well as 1am able in my con- 
dition, to examine these two questions. 

‘Taking up the questions in their order, first, 
had the President the right to remove Edwin 
M. Stanton? | propose to examine that ques- 
tion in the first instance in connection with 
the act regulating the tenure of certain civil 
otlices. It is claimed on the one side that by 
the operations of this law Mr. Stanton was 
withdrawn from his previous position and cov- 
ered and protected here. It is claimed upon 
the other side that the law does not apply Lo 
his case; and if it do not, I think it will be 
acknowledged by the Senators that the Presi- 
dent had the right to remove him. Allow me 
to call your attention, therefore, to one see- 
tion of this law in which the question is pre- 
sented: 

“That every person holdingany civil office to which 
he has been appointed by and with the advieceand con- 


sent of the Senate, and every person who shall here- 
after be appointed to any such office, andshall become 


SUPPLEMENT TO 


to the Presidency. Stanton, therefore, holds 
under his commission, and not under the law. 

Again, Senators, his tenure of office cannot 
be extended or changed from his commission 


to the law. What is the proposition of this | 
law? Mr. Stanton held, before its passage, 


through years and years, and thus defeat 


‘during the pleasure of the President for the 
time being.’’ This law proposes to give him, 
in place of a term at pleasure, a term of years 
and one month thereatter. By what authority 
can the Congress of the United States extend 
the term in this manner? That office can only 
be held by the appointment of the President. 
His nomination and his appointment must 
cover the whole term which the appointee 
claims. On any other theory the Congress of 
the United States might extend the oflices of 
persons who had been appointed indefinitely 
the 
tutional provision that the President shall 
nominate and shall appoint for the office, for 
the whole term of the ottice. There is uo other 


construction that can be put upon it. 


cons! 


And in this view of it, it appears to me, Sen- 
ators, that the law we have under consider- 


ation cannot be made to apply to any offices | 


which were occupied at the time of its passage. 


Take the case of a general office held at pleas- | 


ure. What is the character of that tenure? 


| The lowest tenure known to the lawisatenure | 


duly qualified to act therein, is, andshall be, entitled | 


to hold such office until a successor shall have been 
in like manner appointed and duly qualified, except 
asherein otherwise provided: Provided. That the 
Secretaries of State, of the Treasury, of War, of the 


and the Attorney General, shall hold their offices re- 
spectively for and during the term of the President 
by whom they may have been appointed, and for one 
month thereafter, subject to removal by and with the 
advice and consent of the Senate. ”’ 

Now, gentlemen, let me state a few facts 
before we proceed to the consideration of the 
construction of this section. ‘The first fact to 
which I call your attention is that the act was 
passed on the 2d of March 1867. I further call 
your attention to the fact that Stanton’s com- 
mission is dated on the loth of January, 1862. 


It is a commission given to him by President 


Lincoln, by which he was to hold the oftice of 
Secretary for the Department of War ** during 


the pleasure of the President of the United 


States for the time being. ’’ Mr. Johnson be- 


at pleasure, at suffrance, at will. To convert 
that into a tenure fora fixed term is to enls 
it, to extend 
larger estate than it was before. If the office 
be one that cannot be filled without presi- 


rge | 


it, to inerease it, to make it a | 


dential nomination and appointment it does | 


| seem to me, whatever may be the office, it can- 


Navy, and of the Lnterior, the Postmaster General, || not be extended as to those who were in office 


atthe time. If this be a right construction of 


| the act of March 2, 1867, and I am compelled 


to leave it with this brief examination, Mr. 


Stanton is left where he was before its pas- 


sage. 
It is further to be observed that the act of 
March 2, 1867, has no repealing clause. We 


| are, therefore, remitted to the previous laws 


came President on the 15th of April, 1865. He || 


has notin any manner commissioned Mr. Stan- 
ton. Upon these facts, Senators, I claim it is 
clear that Mr. Stanton is not protected by 
this bill. Let us inquire. ‘The law proposed 
to grant to the Cabinet officers, as they are 
ealled, a term that shall last during the term 
of the President by whom they were appointed, 
and one month thereafter. Mr. Johnson has 
not appointel Mr. Stanton. He was appointed 
during the first term of Mr, Lineoln. Hie was 
not appointed at all during the current pres- 
idential term. He holds his ollice by a com- 
mission which would send him through Admin- 
istration after Administration until itis recalled. 
Now, what is the meaning of this language, 
‘* he shall hold his oflice during the term of the 
President by whom he was appointed ?%’’ and 
he was not appointed during the present term. 
J think that is enough. It does seem to me 
that that simple statement setiles this ques- 
ion, 


applicable to his case, and this refers us to the 
Constitution and the act of August 7, 1789. 
By the provisions of this law it is provided 
among other things that— 

* There shall be an exeentive Department to be 
denominated the Department of War; and there 
shall be a principal officer therein to be called the 
Secretary for the Department of War, who shall 
perform and execute such duties as shall from time 


to time be enjoined on or intrusted to him by the || 


Presidentof the United States, and the said principal 
officer shall conduct the business of the said Depart- 
ment in such manner as the President of the United 


States shall from time to time order and instruct, 


**There shall bein the said Departmentan inferior 
officer, to be appointed by said principal ofiicer, to be 
employed therein as he shall deem proper, aud to be 
called the chief clerk of the Department of War; 
and whenever the said principal officer shall be re- 
moved from office by the President of the United 
States, and in any other case of vacancy, shall, dur- 


ing the same, have charge of the records, books,’’ &e. 


This is the law to which we are referred, 
unless the act to regulate the tenure of cer- 
tain civil oflices 
ton. By the terms of this law, by the com- 


| mission that was issued to Mr. Stanton to hold 


the gentleman has saidthis is Mr. Lineoln’s | 


term. The dead have no ownership in oflice 
or estate of any kind. Mr. Johnson is the 
resident of the United States with a term, 
and this is his term, But it would make no 
difference if Mr. Lincoln were living to-day ; 
if Mr. Lincoln were the President to-day he 
could remove Mr. Stanton. 
not have appointed him during this term. It 
was during the last term that Mr. Stanton re- 
ceived his appointment and not this; and an 
appointment by a President during one term, 
by the operation of this law will not extend 
jhe appomtee through another term because 
that same party may happen to be reélected 


Mr. Lineoin would | 


himself very much oppressed I feel disposed | 


‘* during the pleasure of the President of the 
United States for the time being’’ framed upon 
this law, by the uniform construction of it, 
as I shall show, the President had the right to 
remove Mr. Stanton according to his pleasure. 

Mr. FESSENDEN. Mr. President, the 


counsel will exeuse me. 


| 
| 


I wish to observe, if | 


| may be permitted to do so, that the counsel | 


is evidently laboring under very severe ditl- 
culty in endeavoring to go on, and if he finds 


/to move an adjournment unless one of the 


Managers wishes to occupy the day. 

Mr. GROESBECK. Lam very much obliged 
to the Senator, if he will allow me to answer 
him. I thank him for the suggestion; but I 
came here indisposed this morning, and I have 
apprehensions that I shall not be any better if 
this matter is postponed. Hence 


I do not | 


know but that | had better go on as best | | 


can. 1 shall be very thankful for the attention || he received from Mr. Lincoln and unde: 


| tion in which I find myself, 


| Allow me, upon that subject, to call 
| tention to pages 307 and 35 of the | 





of the Senate to what I shall say in the 


Cond. 


But we are told, Senators, by the gentleme, 
who argue this cause on the other side that the - 
has been no such case as the removal of a h d 
of a Department without the codperation of th 
Senate, and that the construction which 


. ° ‘ e We 
claim as applicable to this law is uy 


S0und, 
your at 


roceed 


ings. I now refer to the letter of John Aday 
| written under one of these three laws that wo. 


passed in the First Congress under the (o,. 
stitution. I give you the letter: 


PHILADELPAIA, May 12, 199 
Sir: Divers causes and considerations, essent } 
to the administration of the Government. jn. 
judgment, requiring a change in the Department, 
State, you » hereby discharged from any furth ~ 
service as Svucretary of State. ar 


JOHN ADAMS, 


President of the United States, 

That was the act of John Adams, by whose 
casting vote the bill of 1789 was passed «Pg 
act was done according to the Construct) 
that was given to the bill; and it is an o 


ui 


| right removal during the session of the Senate 


| without the coUperation of the Senate. 


[he 


letter is addressed to the Secretary of State 


iu 


| his office, declaring him removed; and whop 


Mr. Adams comes to communicate with ‘the 
Senate he sends his communication nominat. 
ing John Marshall, not ‘‘in place of Mr. Pj 
ering, to be removed with your assent,” | 


’ UU 


A° 


| ‘*in place of Mr. Pickering, removed by my 


will, and according to the law and the language 
of his commission."’ Why, Senators, there 
is no doubt about it. If John Adams, who 
passed this law in the Senate by his casting 
vote, had had the least idea that the power of 
removal was not, as it is said to be in the lay, 
in his own hand, do the gentlemen suppose 
that he would have taken the coiiSe he did, 
and that he would not have taken some such 
courseas this: ‘* Senators, I propose, with y 

consent, to remove Timothy Pickering and 
appoint John Marshall in his place.”’ That 
was not the right construction of the law. His 
act is the true construction according to his 


| own interpretation and according to the 


| Senate; and that very form which he adopted 


terpretation that has been given from that day 
to this, down to the passage of the act of March 
2, 1867, done in session, done by himself, done 
without consultation or coUperation with 


| when he did remove, as a distinet and inde 


pendent act, has been followed from that day 
to this. 
Senators, let me call your attention, | 


| r . . . 
while | am upon this subject, and lest I forget 


| it, to the language of John Marshall in the cas 


| 


of Marbury vs. Madison. He was there 


| cussing the question when an appointment 


made, when it was complete, so that it was 


| withdrawn from the control of the I ile 


covers the case of Mr. Stan- || 


and he held in the decision of that case | 
was complete when the commission was ma 
out; but in the course of his decision he gues 
on to remark: 

“When theofliceris removalat the will of the Ex 
utive the circumstance with completes his a) 
ment is of no concern, because the act is at avy t 
revocable.” 

So it was always held and so it has 
always understood, ‘‘ removable by the © 
ident ;’’ that is the language; so the comu 


| sion runs, ‘‘ removable at the pleasure o! 


| and the authority given by the commission aie 


° . . . s+ r . 1; 
President for the time being.’’ When’ 1! 
recess? no, at his pleasure; in session. no, & 
his pleasure, is the language of the commissiot 


by the law. Who will attempt to construe 4 
commission in such language, holding at pleas 
ure, into a commission that he may rem 
this month or that month orthe next month, 
in recess or in session? It is, Senators, 
pleasure; so it has always been understood 
construed. 

If Tam right in the view which I have ve’ 
briefly taken -of the operations of this law, Alf. 
Stanton was not covered by it, and he } 0- 


ject to removal under the commission wh : 
j r the 


y 


ich 





| beg you to observe that that 


— force. There is no attempt to 





= i 
‘ntlemer ot itintheactof March 2, 1867. That act 
hat ther ‘et has no repealing clause. What then? 
tal What hecomes ot the first eight articles of this 
On Of t pst - ‘ ‘ . . 
hich Let us stand at this point and look over the 
1NsOund se; il 1s an excellent point ot observation 
your m which to look at it. We have removed 
proc litliculty 5 we have ascertained one tact 
1 Ada vin M. Stanton could be removed by the 
it ws siden I should like to lings ron this ques- 
the ( -longer. I should like, if 1 had voice and 
i] day, to call your attention to many 
12. 18 pela which I had intended to present in 
essential s discussion. I should like to read to you 
t i e language of your own Senators upon this 
‘ vestiOn, especially the pertinent language of 
oe hy .Senator who from the conterence commit- 
AMS ee reported this bili for 5 rour pane ation. =| 
# States, iid like to read that language, for it was the 
7 Wi ist utterance in this Chamber before the bill 
ey that was passed; and it was received with no dis 
rane iting voice. It was the true, sound, aece pted 
au ou struction of the law. 
Sena Butl pass on. We have torn down the main 
pd Ch 1 ire of these eight articles. lake out 
Stat : the queshon of the power to remove Stanton 
nd woen m these eight articles and they are without 
— pport. All you have lett to consider is the 
t. — ‘ ale a8 iestion of t ight to confer the ad 
as = uthority upon | enzo Thomas. Sen- 
' \ irs. we see more than that, if this be so. All 
juestions of intent—all these questions 
me 5 ree—all these questions of whether we 
om rae tended to go into court—all these questions 
Tm it occupied us so much in the course of this 
; Ip vestigation, vanish out of sight : for if we had 
* * = this a ithority, Edwin M. Stanton was a tres 
esetbuentts, passer; we had the right to remove him, and 
" *) _ we were not bound to go to court to ascertain 
a vat right. 
me § 
ae ws But, Senators, let me ask you still one other 
no | lestion betore | procee 2c. Sup pose Mr. Stan- 
ag ri at | ton is within the tenure-of-oltice act—what 
iw. His then? The i inquiry then comes for your con- 
¥ tn bia sideration whether the President is criminal 
“th i acting upon the suppositi yn that he was not 
that ly Within 1b. lager pr ry does not challens ye Lue 
f Mat nstitutionality of the law. It is a question 
if. d f construction of a doubtful law. Is there a 
ek Senator here who will not admit, whatever his 


adopted view may be upon this subject, that it was a law 
3 | 
i 


1d ind about which any one might reasonably adopt 
that da this constrnetion? I believe that the majority 

the Senators in this Chamber are of the 
“7 pinion that it does not apply to the case of Mr. 


i vne Stanton; and even if it did, there is no major- 


ty of Senators, intelligent Senators a: 


‘ie nae you are, 
io who would say that there was not room for 
sa loubt in the construction of the law. What 
then? Let mein this connection refer you tothe 
act creating the office of Attorney General. It 
is to be found on page 93 of 1 Statutes-at- 
sn ii Large, and reads as follows: 
3 “And there shall also be appointed a meet person, 
irned in the law, o act as Attorney General for 
. 1¢ United States, who shall be sworn or affirmed to 
the Es * faithful execution of his office; whose duty it shall 
tO prosecute and conduct all suits in the Supreme 
wy t Court in whic *h the United States shall be concerned, 
nd to give his advice and opinion upon questions 
is | “tw when required by the President of the United 
I ot. 

need not read any further. Here was a 
ol law, the tenure-of-oflice act, con ue it as you 
en? In l, about which no Senator will differ : as to 
on the fact that it might be reasonably interpreted 
mission 43 not cove ring Mr. Stanton by its provisions, 
33 And now suppose that the Pr esident of the 
strue a nited States did take counsel upon this sub- 
t pleas ct, and did construe the law as Senator SHER- 
rem MAN and other Senators in this Chamber have 
onth, or construed it; Iam putting this case now upon 
' the theory that it covered Mr. Stanton; yeta 
0 i — of doubtful construction as it is, if the 
resident availed himself of the counsels of 
ve very tus officer, who is des signated for this special 
aw, Mr. anes he is harmless by this impeachment, goes 
is cquit of all charge of lawlessness, and cannot 

» which be censured for following such counsel. 
der the What is the testimony ou that subject? We 


THE 


CONGRESS 


have a little. 
themselves. 


SION 


It was offered by the Managers 
You remember, Senators, when 
we were introducing the testimony in this cause, 
it Wasgotfered by the defense to give you the 
measure of light upon all these ques 
Lhe Managers shut it out. You con- 
sented that the evidence which we proposed 
to offer of consultations that were held in the 
presence of the President by his Cabinet, where 


fullest 


tions. 


every word was an act, business consultations, 
not idle conversations, but consultations for 
he purpose of deciding upon these grave and 
important matters; consultations which, if yer 


Tricity 
bLiUaLY 


to undertake to investigate 
on of motive and what was done, you 
not pa when we offered bring 
n and they were excluded hought 
time we were without any on this 
But, Senators, [ will reter you to 
some evidence bearing on this very point and 


tually were 


this quest 
could 


e, 


ss Dy 


to 


Lhese 1 


we 
light 


fora 


q rwestion. 


to a meeting of the Cabinet, as set forth in 
evidence otlered by the Managers, where all 
Lue members ot the Cabinet were present, and 
where 1t appears that this subject came up tor 
consid rauion, and it was ‘“‘taken for cranuted 
that as to those members of the Cabinet who 
had been appointed by Mr. Lincoln their 
tenure of ofhce was not fixed by the provis- 
ious of the act. I do not reme mber, Says the 


Preside 


ut, that the point Was distinctly Stale d; 


but | weil recollect that it Was suggested by 
One mMemdbe rot the Cabinet who was uppointe d 
by Mr. Lincoln and that no dissent was « X- 
pressed.”’ 

he Attorney General was there; the entire 
Cabinet was there; and this subject was con 
sidered; this very question of construction 
came up, and the opinion was expressed that 
Mr. Stanton was not included So that even 
it the law covered him, yet by the authority of 
the statute appointing an Attorney General 
and requiring him to give advice upon ques 
tions of law, the President, acting upon the 
consultation that occurred in his presence, had 
toe right to do what he did i LUIS Instance 5 
and even, as I said, if the law covers Mr. 
Stanton, it being a question of construction, 


the respondent Is protected, 


In this view I desire to repeat that we get 
rid of a large portion of this cause, and there- 
fore it is that 1 would like to linger at this 
point; for it seems to me that it is the most 


important point in the cause. 
that 
not 
the law does apply » Mr. Stant 
Che next inquiry is w M8 ther that 
tutional, or rather let me say, if it ne € 
whet the 
in the removal of Mr. Stanton was criminal. 
[ am that very many of you partici- 
pated as legislators in the passage of that'very 


But 1} 


the view 


8S On. 
which I 
and that 
yn, newer ? 


act be 


Senators, 


Suppose, 
have been present ing is correct, 
consti- 
u- 
President 


mstit 


tional, her the conduct of 


aware, 


law, and that you have aflirmed its constitu- 
tionality. In the unfortunate coudition of this 
case the law makers become the judges, and 
therefore I would not be understood as arguing 


os 


the point that I now propose to present witha 


view to change your opinions or to show that 
the law was unconstitutional. It is not that; 
but 1 beg you to observe that my whole object 
is to present this inguiry to your consideration, 
whether, the condition of this question and 
in the condition of the President, he had the 
right to take the steps that he did take with- 
out incurring the charge of criminality? 


And now, passing as I shall, although I had 
intended to take it up, all discussion of | 
the 


this as 
passing by inquiry 
what is the right interpretation of the Consti- 


an original question ; ; 
tuition as to the place where this power of re- 
moval lodged, | proceed to consider the 
question in the aspect which I have 
i start from this point. The question is at 
least doubtful; and from that point of view 
[ propose to examine it it stood on the 


iS 


suggested. 


e as 


2d ot March, 1867, or at the time the President 
acted in this case, to ascertain the question 
of criminality on his part in the act which he 


+¥ 
did. 

Our Government is co 
pariments, which, acc 


mposed of three de- 
the th 


rainy to eory ol 


AL GLOBE. 


313 
* . 
their structure, are to last through all time 
and under all trials and are to be preserved in 
their entireness and integrity. The power has 
been carefully divided and distributed among 
them with a view to preserve each one in its 
separateness and independence. They are each 
independent of the other. Noone is respon- 

le to the other. They are responsible to 
the people or to the States. All this is care- 
fully set down in the Constitution. Those who 
have charge of these various departments, by 
the theory and structure the Government, 
are enjoined each to take care of its own pre- 
rogative, if | may such a word, and to 
protect itself against all possible encroach- 
ment from the others. This they do, each and 
every department, by observ ing Ww ith the utmost 
fidelity the provisions of the written Constitu- 
tion. 

At the head of one of these departments, the 


sib 


ot 


use 


executive, stands the President of the United 
States. He is sworn by an oath, the most sol- 

mn and obligatory that could be administered, 
** fait ie to execute the office of President 


of the United States, and to preserve, protect, 
and defend the Constitution of the United 
States.’’ This is not an oath merely to exe- 


Ube laws are not named in it. 
lhe first part of this oath, ** faithfully to exe- 
cute the othee of President,’’ would cover his 
obligation to execute the law and his obliga- 
o discharge all other executive duties 
imposed upon him here would seem to be 
something more than this; and he is required, 
in addition to this oath that his ordi- 


cute the laws. 


tion t 


covers 


nary executive duties, to swear to the best of 
his ability to preserve, protect, and defend 
the Constitution of the United States. That 


oath is administered to the President alone of 


all the officers of the Government. I do not 
say, Senators, that it has any extraordinary 
significance; but I do Say that there is enough 


in it for admonition, at least; there is enough 
in it for constant caution as a duty of the Pres- 
ident in reference to the Constitution. It does 
to me that the terms of such an oath 
solemnly imposed upon him would impress him 
with the idea, or any of us with the idea, that 
it was the first paramount duty that he should 
ever, in all his executive conduct, keep his 
eye upon the Constitution of the United States ; 
in all trial that he should look to it; inall doubt 
that he should lean toward it; in all difficulty 
that he should take shelter under it. 

| heard the eloquent argument of the Man- 
ager [Mr. Bourwet.] who addressed us bat 
two days ago. ] heard what he said about the 
executive department. I should be pleased if 
i had strength of to answer-it. The 
sum and substance of it was that the President 
of the United States is but the constable of 
Congress; no more; that he is put into his 


seem 


vaice 


place merely to execute the laws of Congress. 
Why, Senators, this is not the right interpret- 
ation of the Constitution. He is the Chief 
M; wgistrate of this nation, having charge of 
one of its great departments; and he is faith- 


less to his trust if he do not protect the powers 
conferred by the Constitution upon that de- 
partment. 
Lut without delaying upon this question, let 
me proceed at once to what is more vital to 
the matter in hand. Shall he disregard law? 


Never. He should never in mere wantonness 


disregard any law of Congress that may be 
passed. Shall he execute all law? Let me 
inswer that question by referring you to the 


argument of the gentleman whom | have just 
named. I refer to pages 814, 815, and 817; 
and I beg leave to say that I take issue with 
the Manager in the positions whichhe has taken 
on this subject, almost entirely. Hesays: 


“Tf a law be in fact unconstitutional 
repealed by Congress, or it may, possibly’ 


it be 


may 


Just possibly— 


‘when a case duly arises, be annulled in its uncon- 
stitutional features by the Supreme Court of the 
United St van vod The repeal of the law isa legislative 
ict: the decl tion ¥ the court that it is unconsti- 
tutional i 7 adil tial ¢ but the power to repeal 
orto annual or to set ante a law of the United States 
is in no aspect of the case an executive power. Itis 
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made the duty of the Executive to take care that the 
laws be ta:thfully executed—an injunction wholly 
iInCconsist with the theory that it is in the power 
of the Executive to repeal or annul or dispense with 
the jaws of the land. To the President in the per- 
tormance of his executive duties all laws are alike. 


he an enter into no inguil y as to their expedienvy 
or constitutionality, All laws are presumed to be 
constitul tional, and, whether in fact constitutional or 
not, itis the duty of the Executive soto regard them 


while they have the form of law.”’ 
‘That is the last congressional theory I have 
heard, Let me read further: 


“Hence it follows that the crime of the President 
is not, either in fuct wd as set forth in the articies of 


impeachment, that he has violated a constitutional 
law, but his crime is that pe has violated a law, and 
in his defense no inquiry can be made whether the 
law is constitutional,” 

So that, according to the reasonin g of the 
Manager, if now here on this it ov you 
should be of the unanimous opinion that the 
law for the alleged violation of which the Pres- 


ident is impeached was unconstitutional, yet 
you would have to go on and convict him of 
the commission of a crime in the fact that he 
did not execute what was not law. I desire to 
read a little further on this question. Hear 
the Manager: 

The Senate, for the purpose of deciding whether 
the respondent is innocent or guilty, can cnter into 
no inquiry as to the constitution: ‘lity of the act, 
which it was the President’s duty to execute, and 
which, upon his own answer, and by repeated official 


confessions and admissions, he intentionally, will 
fully, deliberately set aside and violated.” 


Let me read again: 


** With deference I maintain still further that it is 
not the right of any Senator in this trial to be gov- 
erned by any opinion he may entertain of the con- 
stitutionality or expediency of the law in question. 
For the purposes of this trial the statute which the 
President, upon his own confession, has repeatedly 
violated is the law of the land. His crime is that he 
violated the law.”’ 


I wish to read one other 
speech, to show the startling doctrines which 
the Manager has put forth, and upon which it 
seems the President is to be convicted, accord- 
ing to his theory! Hear this: 

“If the President or Vice President, or any other 
civil oflicer, violates a law, his peril is that he may 
be impeached by the House of Representatives and 
convicted by the Senate. This is precisely the re- 
sponsibility which the respondent has incurred; and 
it would be no relief to him for his willful violation 
of the law, in the circumstances in which he is now 
placed, if the court itself had pronounced the same 
to be unconstitutional,” 

Senators, in answering the question whether 
the President shall execute all law, | beg to be 
understood as differing in toto celo from the 
gentleman from whose 
read, 
Court, the third department of this Govern- 
ment, and, by the very terms of the Constitu- 
tion itself, the highest and final interpreter of 
the constitutionality of congressional enact- 
ments, to be unconstitutional, the President is 
untrue to his potion if he execate it in letter 
or in spirit, or one jot or tittle of it. Let me 
tell the gentleman, in answer to his long argu- 
mentation upon this point, that he makes no 
distinetion between law whatever, that if an act 
of Congress be unconstitutional it is no law: it 
never was law; it never had a particle of valid- 
ity, although it went through the forms of con- 
gressional enactment; from the beginning ab 


argument | have just | 
If a law be declared by the Supreme | 


SUPPLEMENT TO 


| being is intrusted to bien, 4 is wer to execute 


and paramount duty of the 


no such legislation, and he is cowardly and 
untrue to the responsibilities of his position if 
ie should execute it. * 

But, Senators, the difficulty is not here. The 
ditheulty arises in doubtful cases, in cases where 
the powers are not plainly and expressly stated 
in the Constitution; and here it is that we 
come to the question in inquiry between us in 
this case. Suppose an act of Congress inter- 
pret the Constitution in adoubtful case for the 
first time, shall the President execute it? I 
say yes. Suppose an act, instead of giving an 
interpretation for the first time in a doubtful 
case, contradicts a long accepted previous 
interpret ation—in this sup position we are ap- 
proaching the case 
done? ‘lo foll 


before us—what is to be 
ow the Constitution is the first 

President, and to 
maintain the integrity of his department isalso 
a duty; and if an act of to-day is contrary to 


| a long established interpre tation of the Consti- 


passage from this | 


makes another 
iif it bea 


| ation. 
legislative interpretation, and a series of acts | 


tution upon a question of power, and a fit case 
presents itself where he is required to act, it 
is right and proper in a peaceable way, with a 


due regard to the public welfare, to test the | 


accuracy of the new interpretation in the forum 
which is the highest and final interpreter of 
such questions 

Senators, with this preliminary observation 
I propose to examine the condition of this ques- 
tion at the timethe President performed these 
acts; but before I do so allow me to call your 
attention to afewrules of interpretation. ‘They 
are these: 

Acquiescence by the people and the various 
Departments of the Government gives force 
to any interpretation. (15 Maryland Reports, 
p. 158. ) 

Let me state another. It may be a grave 
question whether a first interpretation is right ; 
but long acquiescence in it, if it be a statute, 
statute necessary to change it ; 
constitution it would require an 
amendment of the Constitution to change it. 
(4 Gill and Johnson, p. 845.) 

Let me give you another. A long and uni- 
form interpretation becomes a fixed interpret- 
When a constitution early undergoes 


are passe id according to such oe tation, 
covering say seventy years, even if it were 
doubtful, such constant, long and within in- 
terpretation should remove the doubt. (1 Mary- 
land Reports, p. 351.) 

I desire to refer you to one other rule before 
I pass to the argument, to be foundin 1 Story, 
section four hundred and eight : 


**And, after all, the most unerceptional source of 


collateral inte rpretation is from the prac tical e Xposi- 


initio it was null and void, and to execute it || 


is to violate that higher law, 
of the United States, which declares that to 
be no law which is in conflict with its pro- 
visions. 

What shall I say, then, in answer to this ar- 
gument? Shall he execute alllaw? No. If 
a law be declared by the Supreme Court un- 
constitutional he should not execute it. 
law be upon its very face in flat contradiction 
to ple sin express provisions of the Constitution, 
as ifa law should forbid the President to grant 
a pardon i inany case, orif alaw should declare 
that he should not be Commander-in-Chief. 
or if a law should declare that he should 
take no part in the making of a treaty, I say 
the President without going to the S: ipreme 
Court of the United States, maintaining the 
integrity of his department, which for the time 


the Constitution || 


tion of the Government itself in its various Depart- 
ments upon particular questions discussed and set- 
tled upon their own single merits. These approac h 


the nearest in their own nature to judicial exposi- | 


tions, and have the same general recommendation that 
be slongs to the latter. 

irgument, pro re 
lis mota, upon a “a ep sense of their importance and 
difficulty, in the face of the nation, with a view to 
present action, in the midst of jealous interests, and 
by men capable of urging or repelling the grounds of 
argument by their genius, their comprehensive learn- 
ing, or their deep meditation upon the absorbing 
topic.” 

With these preliminary observations, I de- 
sire that you will bear with me while I pre- 
sent the question in this form—not the ques- 
tion of the constitutionality of your tenure-of- 
oflice act; I will not ch: allenge i its constitution- 
ality here in your very faces; you have affirmed 
it. I beg you to notice, however, that the 
question which I propose to consider is what 


'| was right and proper for the President, the cone 


If the | 


dition of this question and his own condition at 
the time he did the act which is set forth in 
these articles. Observe, before I start upon 
this inquiry, the law of March 2, 1867, is con- 
stitutional interpretation. By thatlaw of March 

1867, you interpreted the Constitution that 
= power of removal was lodged in the Presi- 
dent and Senate. ‘The previous law that was 
passe ‘din 1789, was also, as we know from 
| the frequent utterances of those who partici- 


i pated in its passage, constitutional interpreta- 


They aredecided upon solemn | 
nata, upon a doubt raised, upon a | 


tion: 


| oflice was not fixed by the Constitution, which wa 





and the qtestion be fore us is wh: 


lw AS 


condition of this question atthe pe rind of + 
to which we are calling your attention, 
the President acted. 


When 
Observe the purpose { 


which | have cited these rules. A long ac, as 
escencs by the people and the Departments if 
the Government in any interpretation becomes 
a fixed interpretation; a long and uniform jy. 
terpretation of the Constitution for a period 


of seventy years, even if it were a doubet 
question, removes the doubt; and it is in th 
light of those rules of interpretation that | pro- 
pose to make theinguiry; and I will brie flv take 
it up in all the departments of the Governmen: 

How stands the que stion in the jadi Clal « 
partment? | admit, Senators, that we bare e 
no res adjudicata upon this question ; the , 
act question has never been presented to the 
Supreme Court of the United States; but we 
have opinions from the Supreme Court, whj 
proceed now to read, 

In 1839, in the case of ex parte Hennen, 
was declared by the court, Mr. Justice Phomp- 
son delivering the opinion: : 

**No one denied the power of the President and 
Senate Jointly to remove where the tenure of ti 


a 
full recognition of the principle that the power of 


| removal was incident to the power of appointm ant: 





day in regard to the right interpretation of tu 


| to Marshall. 


but it was very early adopted as a practical constr 
tion of the Constitution that this power was vested 
in the President alone, and sueh would appear to 
have been the legislative construction of the Const). 
tution, for in the organization of the three ¢ re 
Dep artments of State, War, and Treasury, ad 
provision was made for the appointment of a s ir 
dinate officer by the head of the De partuhent. , 
should have charge of the records, books, and p io 
appertaining to the office when the he: ad of the 
partment should be removed from oflice by the Pres 
ident of the United States. When the Navy D 
ment was established, in the year 1798, provision 
made tor the charge and custody of the books, 1 . 
ords, and documents of the Department in case of 
vacancy in the office of Secretary, by removal or 
otherwise. It is not here said * by removal ¢ 
President,’ as is done with respect to the heads of 
the other Departments: yet there can be no doubt 
that he holds his oflice with the same tenure as t! 
other Secretaries, and is removable by the President, 
The change of phraseology arose probably from 
having beeome the settled and well-understood « 
struction of the Constitution that the power of re- 
moval was vested in the President alone in such 
eases, although the appointment of the officer is by 
the President and Senate.—13 Peters, p. 13). 








This is a voice at least, an opinion at least, 
from the Supreme Court upon this question ; 
not an adjudication, I acknowledge, but an 
opinion, in reference to which we might hax ive 

the right to say that it was pronounced .w 
the concurrence of the other members of the 
bench, 

Let me call your attention to another case 
where we have an utterance from one of thie 
justices of the Supreme Court. I refer to the 
case of the United States vs. Guthrie. (17 
Howard, 284.) The case went off upon at 
other point, but in the course of his dissenting 
opinion Mr. Justice McLean said he thoug! 
‘*theconstruction”’ (the one referred toand the 
one claimed in behalf of the responde nt in this 

vase) ‘* wrong, and that the late Supreme Court 
so thought, with Marshall at its head.’ He 
adds, howe ver, and to this I call special atten- 


'| tion: ‘* But this power of removal has been, 


perhaps, too long establishe od and exercised to 
be now questioned.’ 

It will be observed that Judge MeLean refers 
Let us see what Marshall him- 
self says. I refer you to 2 Marshall’s Life o! 
W ashington, page 162—the second, or Phila- 
delphia edition, as it is called. I ask Senators 
to observe the language of Marshall upon t's 
oceasion, for it is a complete answer to the 
argument of the Manager the day before yeste 


debate of 1789. Me arshall says: 


‘ After an ardent discussion, which consumed sev- 
er: ala: iys, the committee divide *d,and the amendment 
was negatived by a majority of thirty-four to twenty. 
The opinion thus expressed by the House of Ret pre- 
se ntatives did not ex xplicitly convey their sens 
the Constitution. Indeed, the express gru 
ower to the President rather implied ari tht 
I. egislature to give or withhold it at their discl 
tion. To obviate any mis sunderstanding of the } 
ciple on which the question had been decid d, re 
Benson moved in the House, when the report of i 
Committee of the Whole was taken up, to amen 
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in the pill so as clearly to imply 
f removal to be solely in the President. 
tice thatif :; should succeed in this he 
«ould move to strike out the words which had been 
i ect of debate. lt those words continued, he 
ie power of removal by the President might 
- appear to be exercised by virtue of a legis- 
rrant only, and consequen tly be subjeeted to 
itive instability; when he was we I satisfied in 
wn mind that it was by fair construction fixed in 
Constitution. The motion was secon: ded by Mr. 
\adison, and both amendments were adopted.” 


Now, 


sl 
sfo Lhe 


clalac 





let me give you Marshall’s own words 
result of that debate : 

‘As the bill passed into a law it has ever been 

iered as a full expression of the sense of the 
l, “ slature on this important part of the American 
( netitullon. 

hat is Marshall to whom McLean referred 

i his dissenting opinion; that is his own lan- 
mage. lL have no other references to ne ake 
] rectly to the Supreme Court or to the j jud res 
that court; but while I am upon the judiei ial 
spect of the question allow me also to refer 
vou to the opinion of Chancellor Kent, to be 

ind in 1 Kent, page 310, ‘There, treating of 
the act of 1789, he says: 

K - amounted to a legislative construction of 
the Constitution, and it has ever since been acqui- 
esce 4 in and acted upon as of decisive authority in 
the ease. Lt applies equally to every other officer of 

‘Government appointed by the President and 
Segate whose term of duration is not specially de- 

red. It is supported by the weighty reason that 

,e subordinate officers in the executive Department 
wht to hold at the pleasure of the head of that 
jepartment, because he is invested generally with 
the executive authority, and every participation in 
that authority by the Senate was an exception to a 
general principle, and ought to be taken strictly. 
The President is the great responsible oflicer for the 
ithful execution of the law, and the power of re- 
moval was incidental to that duty, and might often 
be requisite to fulfill it.” 

Senators, you observe I cali your attention 

the condition of this question at the time in 
the court; I give you two utterances from the 
bench of the court; I give you the opinion of 
Marshall; I give you the opinion of Kent upon 
the point whether, doubtful as the question 
was, it had been interpreted and fixed at the 

e they gave those utterances. Now, let me 
efer to the action of the executive Depart- 
ment. 

Krom the beginning of the Government to 
March 2, 1867, this has been the uniform con- 
struction and prac tice of ever y Administration. 
Washington approved the bill; Adams's vote 
passed it ; Jefferson maintained the same posi- 
tion; Madison drew the bill; Monroe and 
Jackson and the Presidents that followed them 
all maintained the same construction, and 
every President, including President Lincoln, 
through all our history of eighty years and 
twenty Administrations, maintained this con- 
struction upon the question of where the power 
of removal is lodged? Observe the judicial 
department every time its voice has been 
heard on this question, from the foundation of 
the Government until now, as far as it has 
expressed itself, has affirmed that the power 
is lodged by the Constitution in the President. 
lhe executive department, from Washington, 
who put his name to the bill that affirmed it, 
through Adams, who helped to pass it, and 
Madison, who drew it; through all the Presi- 
dents we have had from the very start of the 
Government under the Constitution down to 
the present hour, every one has acted upon 
this construction and affirmed this practice 
from the beginning until now. 

| now take you, gentlemen, into the legis- 
lative department of the Government. Lhe 
rirst Congress assembled under the es - 
Constitution on the 4th day of March, 17 
he Constitution provided » you will remem- 
ber, for Executive Departments, and asso- 
ciated them with the President as councilors 
and advisers. It became the duty of this Con- 
gress to organize them. Very early in the 
session Mr. Boudinot rose in his place and 
called the attention of Congress to the fact that 
the Executive Departments under the old Con- 
federation had come to an end; that it was 
hece ssary now to organize new and correspond- 


ing ones under the new Constitution, and he 
sug 


THE 


tt 


gested in the first instance that before they |! anything that was, said. 


CONGRESSION 


legislated on the subject they should in debate 
fix the principles and determine the number 
of the Departments which it was necessary to 
create. ‘They at once entered upon the subject, 
and they agreed to establish three Depart- 
ments, 

If the Senate intends to go into recess, I 
would be pleased if it would do so now. 

Mr. CONKLING. I make the 
motion. 

Mr. SUMNER. I move that the Senate take 
a recess for fitteen minutes. 

Lhe motion was agreed to; 
piration of the 
resumed the 
order, 

Mr. GROESBECK. 


into recess 





ordinary 


and at the ex- 
allotted time the Chief Justice 
chair and called the Senate to 


When the Senate went 
it will be remembered that I had 
just begun to present the condition of this 
question in the legislative department of the 
Government. It was brought to the attention 
of Congress in the first session that was heid 
under the Constitution. Very early in that 
session Mr. Boudinot, of New Jersey, rose and 
presented the question for consideration, and 
expressed his desire, as | have intimated, tha 
betore the bills should be passed the House 
should settle the principles upon which they 
should be constructed and the number of De- 
partments that should be created. Mr. Mad- 
ison moved with him in this matter, and | 
think it was his pen that drew the bills that 
were afterward vitalized into the laws estab- 
lishing the Departments of Foreign Affairs, 
of War, and of the Treasury. I need searcely 
state to the Senators here present, who must 
all of them have examined this debate, the 
principles upon which those bills were con- 
structed and eventually vitalized. I must be 
allowed, however, in this connection, to refer 
to the argument of the Manager [{ Mr. Bour 
WELL] on the day before yesterday, in which 
he undertakes to state the results which were 
reached in the Congress that passed these laws, 
and he states them in this language: 

‘The results reached by the Congress of 1789 are 
conclusive upon the following points: that that body 
was of opinion that the power of removal was not in 
the President absolutely, to be exercised at all times 
and under allecircumstances;: and secondly, that dur 
ing the sessions of the Senate the power of removal 
was vested in the President and Senate, to be exer- 
cised by the ir concurrent action, while the 
and the votesindicate that the power of the President 
to remove from oflice during the vacation of the Sen- 
ate was, at best, a doubtful power under the Cunsti- 
tution. 

L must be allowedalso to express my astonish- 
ment at this summing up of the results of that 
debate in 1789. I have read to you the lan- 
guage of John Marshall as to the purpose of 
thatdebate. Ihave read to you the utterances 
of Justice Thompson from the bench of the 
Supreme Court as to the results of thatdebate. 
l have cited you also to the opinions of Story 
and of Kent as to the results of that debate. 
And | here say, with all respect to the hon- 


orable Manager, that the statement of its 
results which he presents in his argument 
is not authorized (allow me to say it with 


entire respect) by anything that occurred. I 
say here in the presence of the Senate, all of 
whom have examined more or less that great 
debate running through a period of seven or 
eight days upon the single que sstion where is 
the power of removal lodged, thatthe only point 
which was discussed and finally settled was this: 
is this power lodged in the President alone, or 
is it lodged in the President and Senate; and 
they closed the debate deciding that the power 
was in the President alone, and changed the 
phraseology of the bills as they were originally 
drawn so that all appearance of grant from the 
Legislature might be avoided, and from the face 
of the bills it would appear that the Legislature 
intended to express themselves as recognizing 
the power to be by the Constitution directly in 
the President, and therefore not necessary to 
be conferred by legislative grant. 

I have stated ac curately, the sub- 
stance of that de bate. I challenge all contra- 
diction from anything that transpired or from 


Senators, 


debate 
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What passed? They passed the three bills 
establishing three Departments with these fea- 
tures incorporated into each and all of them. 
they called them Executive Departments ; they 
made a principal oflicerealled the Secretary, who 
was to perform such dutiesas should ** from time 
to time be enjoined on him or intrusted to him by 
the President’ and shonld ** conduct the busi- 
ness of the Department in such manner as the 
President should from time to time order and 
instruct.’’ They provided a chief clerk, who, 
‘* when the said principal otlicer should be re- 
moved from ofiice by the President,’’ should 
take charge of the books, papers, &c. ‘This is 
the general tenor of the bills in reference to 
those three Departments. Such was the action 
of the First Congress of the United States, a 
Congress divested of all party animosity, of 
all party view, | may say comparatively dis- 
interested, at the very opening of the Govern- 
ment just starting under the new Constitution. 
Such was the action of the Congress who in 
tended to fix for all time, as far as they might 
fix it, the policy upon which this particular 
power should be regulated in the future; and 
in the language of Marshall, as he expressed 
it in the quotation which | read, in order * to 
avoid legislative instability’? upon this very 
question, they took care to so frame the bilis 
as that they should not take the form of grant 
from the Legislature, and so that it might ap- 
pear as constitutional interpretation only. They 
passed three laws during that session as I have 
referred to them. ‘Those laws are in force to 
this day. They are professedly an interpret- 
ation of the Constitution, so deelared by the 
Supreme Court, as | have read to you, not in 
a res adjudicata utterance, but in an epimion 
upon an incidental question, so declared and 
treated “by all the Presidents we have had, so 
declared by that Congress which passed them, 
and so regarded by every subsequent Con- 
gress down to the Thirty-Ninth. 

Senators, 1 will now pass on nine years, to 
1798. They then framed another executive 
Department called the Navy Department; and 
they recognized the power of removal in that 
under this phraseology: ‘In case of vacancy 
by removal or otherwise,’’ not ‘* by the Presi- 
dent ;’’ still more strongly conveying the idea 
that it was a power lodged by the Constitution 
in the President, and needing no legislative 
interference. Upon that theory they framed 
the fourth Department, the Navy Depart- 
ment. 

| now step down twenty-seven years, to the 
creation of the Post Office Department; and 
in that law they recognized this arrangement 
in language like this: ** provided, that in case 
of death, resignation, or removal from oflice 
of the Postmaster General,’’ without saying by 
whom; but they had all these laws before them, 
and others to which I shall refer which had re- 
ceived construction, and in reference to which 
it was distinctly understood that they were in- 
terpretations of the Constitution, acknowledg- 
ing the power to be lodged in the President, 
and, therefore, it was not necessary that itshould 
be conferred by express grant. 

I pass on to the Interior Department, created 
in March, 1840. We fird in that law language 
like this: 

"Who [the Secretary] shall hold his office by the 
same tenure and receive the same salary as the Sec- 
retaries of the other Departments.” 

Under that language, also, he was removable 
at pleasure. He held his office by the same 
tenure as the other Secretaries, and could be 
removed in the same way. 

Let me ee your attention to the 
Department, if | may cail it that, 
ney General's ‘Diepin tment. 
established on the 24th day of September, 
1789, and in the law establishing it there is 
not one word said upon the subject of removal 
or vacancy. ‘The law is as silent as the grave ; 
and yet, under the interpretation given to - se 
laws from the beginning until now, the 
ney General has taken his commission ‘* dur- 
ing the pleasure of the President for the time 
and has been subject to removal by 


seventh 
the Attor- 
That office was 


A ttor- 
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the President, just as any other of the heads of 
these Executive Departments. 

| have now gone through the legislation es- 
tablishing the seven Lxecutive Departments, 
ranging from 1789 down to 1849, a period of 
sixty years. but this is notall. 1 might cite 
you to numberless other offices, assistants to 
these, revenue oflicers, postmasters, and | 
know not what, established all through this 
period from Congress to Congress, with differ- 
ent terms; some at pleasure, some for a fixed 
term unless sooner removed, some indefinitely ; 
and yet all regarded as removable bythe Pres- 
ident under phraseology like this. 

Now, what shall we say of all this legis): 
tion? i began with the l‘irst Congress that met 
under the Constitution ; | come down with you 
to the Thirty-Ninth Congress that passed the 
civilstenure act; and I point you, by the way, 
from Congress to Congress, to laws that were 
assed by these Congresses aftirming—every 
aw of thiskind being an aflirmance—the con- 
struction that was started in 1789, that the 
power of removal was lodged by the Constitu- 
tion in the President of the United States. I 
say here by virtue of imperfect examination 
myself, but of information upon which I rely, 
that if you were to gather the laws of Congress 
from 1789 to March, 1867, which expressly 
aflirm this construction, they would average 
some two or three to every Congress. 

Now, how stands the question? What have 
we? Here is a question of constitutional in- 
terpretation. 1 beg the Senate to observe that 
these laws which | have read are in force ; they 
ure constitutional interpretations. The civil- 
tenure act of 1867 maybeinforce. That, too, 
is constitutional interpretation. Now, wecome 
to the question of duty on the part of the Presi- 
dent in that condition of legislation. Every 
department of the Government had been down 
to March, 1867, of that opinion; all the Presi- 
dents, the Supreme Court to the extent I have 
stated, and every Congress. I probably ought 
to modify that statement, but there were some 
seventy or eighty laws upon this subject be- 
tween 1789 and 1867 atlirming the same doc- 
trine by the form in which they acknowledged 
the power of removal. All this occurred; 
this was the condition of the question; and 
now | submit it to you Senators. The law 
of March, 1867, is constitutional interpreta- 
tion; all these other laws are constitutional 
interpretation. May not human reason pause 
here? May not 
What is the condition of the question? All 
the Presidents, every revered name that ever 
filled the oflice, aflirming this doctrine; the 
Supreme Court uttering itself upon this doc- 
trine; thirty-eight Congresses aftirming this 
doctrine ; this on one side, and one Congress 
on the other. May not human reason pause? 
May not human judgment doubt? With this 
great preponderance of testimony and of con- 
struction running through a period of nearly 
eighty years, was it criminal to stand with this 
great mass of precedents around him and be- 
lieve as the thirty-eight Congresses had _ be- 
lieved, as all the President's had believed, as 
ull that had gone before him had believed ; 
was it criminal, I say, that he, too, believed 
in that way, and thought that it was a proper 
case, it being simply a question of constitu- 
tional interpretation, to pass to that tribunal 
which has a right higher than the Executive 
and higher than Congress upon the subject 
of interpretation ? 

Do you believe, Senators—this is the ques- 
tion which I desire to propound to you—that 
Andrew Johnson at the time | have referred to 
honestly thought that the Constitution lodged 
this power of removal in the hands of the Pres- 
ident? Look back upon what he had before 
him upon which to form the opinion, and I put 
again the question to you, do you believe he 
honestly thought it was so? Your law was 
betore him ; these other laws were before him ; 
and what did he propose to do? Just this: to 
take up your law as it was and go to that tribu- 
nal that could inform him finally and effectually | 
how the question stood. 


: 


human judgment doubt? | 


SUPPLEMENT TO 


But what, Senators, shall be the effect upon 
the very question, admitting it as an original 
question to be one of doubt, of this long line 
of interpretation in every department of the 
Government? I read you the rule that a long 
and uniform interpretation makes a fixed inter- 
pretation. A longanduniform interpretation, 
say for seventy years, of a doubtful question 
under the Constitution, would remove the 
doubt. What rule shall we apply? We are 
now upon the subject of a power not expressed, 
and yet we want stability in reference to these 
powers just as much as if they were expressed. 
Stare decisis, that is the rule; and without it 
your Government has no stability whatever. 
Can you fix the interpretation of one of these 
powers by construction? When shall it be ac- 
complished? In five hundred years’? I think 
you would allsay that. In four hundred years? 
I think you would all agree to that. In two 
hundred years? Yes. Inone hundred? Well, 
it had run on this very question seventy-eight 
years of the history of the United States; in 
tact, the whole of its political existence. Stare 
decisis, if we are to have any stability in ref- 
erence to our Constitution. ‘There is not 
one half of it written. Stare decisis is the rule 
that has preserved the English Government, 
that has no written constitution. In this rule 


it has found firm anchorage through century | 


after century and through revolution after revo- 
lution. Are we to have any stability whatever 
in our institutions? Stare decisis is the rule 
we must adopt and adhere to; and on this rule 
this question stands. 

The Thirty- Ninth Congress alone—very soli- 
tary in the midst of all this array—has given 
its interpretation to the Constitution. Was it 
any better than that of 1789? Say it was as 
good; I do not propose to institute any com- 
parison; | do not say that it was not just as 
dispassionate, just as cool, in just as good a 
condition as the other; but it was no better 
than the Congresses which preceded it. 

And this brings me now to the question: is 
this Senate prepared to drag a President in 
here and convict him of crime, because he 
believed as every other President believed, as 
the Supreme Court believed, as thirty-eight of 
the thirty-nine Congresses believed? That is 
the question. Senators, that is the state of 
the question, and in the condition of Andrew 
Johnson you can find no eriminality in what he 
did. Ihave put the question to myself, putting 
myself in his place, with the views which | 
entertain of the President’s duty, not to lie 
down with his hand on his mouth, and his 
mouth in the dust before Congress, but to stand 
up as the Chief Magistrate of a nation whose 
walls are the shores of a great continent, and 
maintain the integrity of his department. He 
shall execute your laws; he shall execute even 
the doubtful laws; but when you bring to him 
a question like this; when he has all this pre- 
cedent behind him and around him, all these 
voices sounding in his ears, as to what is the 
right interpretation ofthe Constitution, and only 
one the other way, I say you are going too far 
to undertake to brand him with criminality 
because he proposed to go to the Supreme 
Court and ascertain how it is. 
peaceable, is constitutional, is lawful. What 
is that tribunal there for? For this very pur- 
08e. 

1 did not state the entire case in what I have 
said. 1 should have referred you also to the 
President’s care, to the proprieties of his con- 
duct in reference to consulting those who, by 
long usage, are the advisers and councilors of 
the President. You shut out many of those 
inquiries. You would not hear from the de- 
feuse upon these questions. Suppose this: 
suppose it to have been brought to your atten- 
tion, Senators, that upon a question of moment 
like this, a serious question, in which you 
yourselves were interested, the President of 
the United States disregarded all the usages 
that had prevailed in the conduct of the Ad- 
ministration among other Presidents, turned 
his back upon his Cabinet, held no consulta- 


| tions, but going alone in willfulness and dis- || be, to effect that change he came 1 


To go there is | 


1! 





| upon him; and vet the fact that he cou|; 


regard of those around him, did the 

would have been a sorry thing for Presids,, 
Johnson if that proof could have been eke 
: | prove 
just the contrary was shut out. Is not that a 
matter to be coasidered in determining, 
upon the constitutionality of the law, buty ~ 
the question of guilt, for that is the question 
we have before this tribunal ? ocean 

Now, what was Mr. Johnson’s condition» 
He had a Cabinet oflicer who was unfriendly 
to him. personally and politically. All the eor. 
fidential relations between them were broken 
up. That Cabinet officer himself tells VOU, it 
a letter to Congress, dated as late ag 4th of 
Kebruary—I read from page 235 of the pro. 
ceedings—that he ** has had no correspondences 
with the President since the 12th of August 
last ;’’ and he further says that since he re. 
sumed the duties of the oflice he has continued 
to discharge them ‘‘ without any personal 9; 
written communication with the Presid 
aud he adds: 

**No orders have been issued from this Depart. 
ment in the name of the President, with my kn 
edge, and L have received no orders from him.” 

It thus appears that this Cabinet officer was 
really a new Executive, repudiating the Presi. 
dent, having no official communication with 
him, and proposing to have none; admiuister. 
ing the duties of his Department without ree g 
nizing even the President’s name; his enemy, 
I will not canvass the merits of these officers: 
but the relation of confidence was gone which 
you will acknowledge should exist; for it not 
unfrequently happens, | may venture to say, that 
you ask for what takes place in those Cabinet 
consultations if the President is willing to re- 
move the seal of secrecy ; | think sucha request 
as that has been made within six months trom 
the lower House, if not from the upper; but we 
know this, that it is a confidential relation, and 
that when the confidence is gone the relation 
is destroyed. That was the President's | 
dition. Here was a Cabinet officer, in fa 
who was a sort of executive running the offi 
in his own name, not even proposing to com- 
municate with the President. In this « 
dition of things Mr. Johnson found it to be his 
duty, as he communicated it to General Sher 
man, to make a change in that Departm 
Let me refer to General Sherman’s language 
on that subject. General Sherman says on 
page 519, in answer to a question that was put 
to him: 

‘*T intended to be very precise and very short; but 
it appeared to me neeessary to state what L bega 
state, that the President told me that the relat) 
between himself and Mr. Stanton, and between 
Stanton and the other meinbers of the Cabinet, wer 
such that he eould not execute the office which! 
filled as President of the United States without mak- 
ing provision ad interwm tor that office; that he had 
the right under the law; he claimed to hay 
right, and his purpose was to have the ollice admin- 
istered in the interest of the Army and of the coun- 
try; and he offered me the oflice in that view. ile 
did not state to me then that his purpose Was t 
bring it to the court directly, but for the purpose ol 
having the office administered properly in the inter- 
est of the Army and of the whole country. 

That was the condition of things. Here was 
a Cabinet ottcer who refused all intercourse. 
Observe, Senators, 1 do not intend to go into 
any inquiry as to right or wrong. I merely 
state the naked fact. He refused all inter 
course. He carried on the Department with 


act: it 
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4 
hot 
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ent; 
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| out communication with the President; a sort 


of secondary executive. ‘The unity of the Cab- 
inet was gone. In that condition of things th 
President felt it to be his duty, as Chief Magis: 
trate, to make a change in that Department. 
I see before me here this afternoon more that 
one man who, if he were in that execute 
chair, would not tolerate such a condition ©! 
things in his Cabinet. It is utterly 1mposs!>'* 
to administer the executive part of the Gov 
ernment witL division and wrangling and cou 
troversy and want of confidence between a 
the members of it; and in this necessity 1t ¥% 
that Mr. Johnson moved to procure a chatiee 
in that Department. That was the case. " 
own Case, a Case pressing upon him, not sougn” ’ 
and in executing the duty, as he conceived If 0 


n conflict 

















s law, and proposed to have its consti- 


y ilidity tested. 
ys the gentleman, [Mr. Bourwe t, } 
t. Lanswer that he did. The peti 


marred ; 
 proceedi ngs had not been instituted 





rit of quo warranto Was pre} } 


have been filed. But how would he 
heen laughed at, how would he have 
dif he were now conducting in 

— reme Court proceedings on quo war- 
a termination of which could be reached 


,o possibility for about a year, when at the 
ne this thing was inaugurated it was reported 
; he was to be impeached and evicted within 
thirty 


n. twenty, or days ¢ Lhe case Was 
cht here. He did prepare, but he had no 
inity to put it to a constitutional test. 


My Stanton brought a suit against Mr. Lorenzo 

nas. He had him‘arrested. There was 
he opportunity. By reason of that he could 
eoach the decision instantly, and howthe Pres- 


snatched at it; and how it was snatched 


vay from him that he might not have the op- 
inity of testing the constitutionality of the 


w! So that the President stands fairly on 


s quit stion. 
| a ‘ ‘ ‘ . 
alk of force here! Where is the force? 
\ is even one single bitter personal inter- 
win all this aepnaaanon t Not a& qui irrel of 


And this is the performance 
‘the Executive who started off 


rds i any where. 


to take pos- 
session of one of the Departments under his 
ge by force! Well, Senators, we have 


n the pic tures that might easily be drawn 
of the termination of this transaction. Force 
is ¢ xhibite id, if ] may SO express myself, i in that 

redial embrace of Thomas and Stanton. when 

e one stood with his arm around the other, 

id ran his fingers affectionately through his 
That is the foree, the concentra 
intimidation, and threats !’ 
iat is about all you can make of it. 

We offered to bring in here the Cabinet to 
testify as to what their advice was upon that 
subject, and you would not hear that. A\l- 

igh it was res geste, if there were such a 
thing to be found in any transaction, although 
e) had consulted upon — very question, 
though their words were deeds, yet you would 
them; you shut their mouths, and 
remitted us to the man from Delaware and the 


a Lo 
eT LOCKS. 


‘* force, 


not hear 


mpty utterances and boastings of Lorenzo 
1! homas. What great truth-searchersare these 


Managers in this ease! 


‘ 


They want us to find 
rece, to find this evil intent in the utterances 
man from Delaware and in the idle 
conversations at an evening reception, or a 
midnight masquerade, of a man ‘‘dressed in 
a little brief authority;’’ and yet they will 
hear the deliberations, the consultations 
that are held upon this very question, when 
the transaction is hot inthe mind of the party 
wh 0 is about to perform it. Thereis no rescu- 
g this trial from the manifest imperfection 
the re on that point. 
Now, what was the p resident’s purpose? 
Why did the Preside nt—I put the question to 
myself while this matter w: as in progress—ap- 
point—no; it is not an appointment—why did 
he give this letter of authority to Lorenzo 
Thomas ? He had to do it, ener) there 
was no other way he could adopt by which he 
could put the case in condition to test the law. 
If he had nominated to you the office would 
have remained in the exact condition in which 
it was without a nomination; and therefore it 
Was necessary, by an arrangement of this kind, 
to get some one who could re present the Gov- 
ernment on that que stion; and that was the 
whole purpose of it. What was his intention 
in all these movements? Just to get rid of this 
de: lant, unfriendly Secretary. Allow me to use 
this expression without conve ying any personal 
censure; but that was the relation in which he 
8! od to the President? 
What did he do? In the first place he ap- 
t ed to General Grant; and the honorable 
Manager had the assurance to inter pret that 
— & mischie -vous movement—selecting a man 
Whom the country delights to honor, i in whom 


thi 
this 


or 


it has the utmost confidence; ay, in whom the | 
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nan himself intends to express, ere long, 
Sele a man 
carded as @ mischievous trans 


Still greater contlidence. ting such 


4&5 that 18 to be re 
lhe very next step he took 
a dangerous 
1 in you had no 
t man was General Sherman. 
charge wic ke ~dne ss or bat | pul 
movements ? 


man, not to geta 
confidence. The 
Who dare 
upon such 


whom 


pose 


What next? General Sherman would not 
take it. Did the President run then after 
somebody that was mischievous, somebody 
that would excite your apprehe nsions, and 
give reason to fear that mischief might come 
out of the movement? No. The next appli 
cation was to Major General Thomas. It 


seems that the President picked out the three 
men of all others in the nation who should 
command your favor in regard to the pur- 
poses he had in view. No; you cannot make 
his conduct mischievous. He had 


one pur- 
pose, and that was to change that War De 
partment, and it would have delighted him 


to make the change and to put there perma 


nently any competent man whom you would 
select ; anythi n ¢ to get rid of the pol oned con 
dition of his Cabinet, and that he m.wui Gav 


unity and peace restored to it. 


But, say the gentlemen, he executed this 
law in other respects: he changed the torms 
of his commissions: he reported sus pensions 


and, S sators, it 
t sin this ease. He 
did not take up this law and tear it to pieces, 
‘That is lawlessness. He did not trample i 
under his feet. ‘Thatis lawlessness. Hetook 
it up to have it interpreted in the case that 
pressed upon him individually, 


and in all other 
respects he executed it without the surrender 


So he did; 


he strongest fact 


under this law. 


is one of 


of his own convictions. It was said in the 
suspension of Mr. Stanton, for instance, that 
he acted under your law. He did. I ean 
adjust that suspension to the terms of your 
} } > ] t 1c .. se 
law: I can adjust it also to his own views; 


a subject 
an overture trom 


and instead of seizing upon that as 
of censure, I tell you it was 
the President, I know, to get out of this difh 
culty, and to conciliate you in the hope that 
you would relieve and let him have a ¢ 
such as any of 
i his place. 
Look at that 
sage ot 


‘abinet 
you would demand if you were 


the mes- 
‘* My Cab- 
most emphatic 


suspension; look at 
suspension. He tells you, 
-and Mr. Stanton is the 
of all of them—believe this law is unconstitu- 
tional.”’ Mr. Stanton was the one 
selected, as he tells you in the letter, 
the veto. I wish he had not had a lame arm 
and he could have drawn it. It. would have 
been sharper than the one you received. But 
he tells you in that act of suspension what 
his views were the law. He goes on 
and tells you further, in that very mess 
‘* We had this matter up in Cabinet meeting; 
one of the Secretaries appointed by Mr. Lin- 
coln said it did not apply to him, or to any 
one of those who held over from the previous 
term, and there was no dissent.’’ All those 
opinions were in his mind. He communicated 
them in the very message where you say he 
surrendered himself utte rly to the terms of the 
tenure-of-civil-oflice bill. He did all that; and 
it is to his eredit that he has not rushed into 
heedless and reckless controversy with the 
law, but has suffered it to be executed until 
the question of its constitutionality is in some 
way determined. 

Now, gentlemen, I cannot believe—I have 
been sitting here and listening to the evidence 
presented in this case for a long time and read- 
ing more or less about it, and I have never been 
able to come to the conclusion that, when all 
these matters were laid before the Senate and 
understood, they could convict the President 
of criminality for what he hasdone. There is 
Where is it? Where is the threat ? 
Where is the intimidation? Nowhere. Hedid 
try to get intothe courts. Thatwe know. He 
did his best to get there; ran after a case by 
which he could have carried it there. 


inet 


who was 
to draw 


about 


age, 


no foree. 


Where U 
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is his criminality? Is he criminal because he 
did not surrender the convictions of his mind 
on the constitutionality of the act of Mareh 2, 
1867? So was General Washington eriminal ; 
Adams criminal. The of all 
these Presidents sustain him ; the voices of all 
the Congresses behind him sustain him; the 
whole history of the Goverament sustains him 
in the position which he took. How, then, 
can you find criminality in his conduct? 

Bat | will hurry on to the second question. 
Let us go back a moment before I go forward. 
Return with me for an instant to the end of 
that brief examination which I made of the 
right construction of the tenure-of-civil-oflice 
act. I told you then that if Stanton were not 
included the first eight articles of this impeach- 
ment substantially fell; and, 
included, there could be 


80 Was voices 


if he were 
no criminality if the 
President acted upon a question of law ander 
the advice of the Attorney General, who was 
officially designated for the very purpose of 
giving him that advice. Sothat from that point 
of view the great portion of the case falls. | 
have been examining it, however, in this other 
aspect. Suppose Stanton were under the law 
and we had not observed it. I then presented 
che question, where is the power of removal 
lodged? Although you have your own opin- 
ions, Senators, upon the question, differing from 
that of the President, | see around me geuntle- 
men who argued upon it ably. There is yet 
the other question which | have presented, and 
which must be met; and will you, can you, con- 
demn as criminal the President beeause with 
such light as he had he thought differently, 
and acted as | have described ? 
| come now to the next question, about the 
ad interim appointment; and | beg you to ob- 
serve that if you shall come to the conclusion 
that the President had the right to make an ad 
interim appointment, then there is a great ship- 
wreck of this impeachment; it nearly all tum- 
into ruin. I[ you again, when you 
to examine these articles, to how 
many of them are built upon the two facts, 
the removal of Stanton and the ad interim 
letter given to Thomas. Now, had he the 
right to make that temporary appointment? 
He made it under the act of February 13, 
1795. Allow me to read it: 

‘That in ease of vacancy in the office of Secretary 
of State, Secretary of the Treasury, or of the Secre- 
tary of the Department of War, or of any officer of 
either of the said Departments whose appointment 
is not in the head thereof, whereby they cannot per- 
form the duties of their said respective offices, it 
shall be lawful for the Preside nt of the United 
States, in case he shall think it necessary, to author- 
ize any person or persons, at his discretion, to per- 
form the duties of the said respective offices untila 
successor be appointed or such vacancy be filled: Pro- 
vided, That no one vacancy shall be supplied, in 
manner aforesaid, for alonger term than six months.” 

You will be pleased to observe that all pos- 
sible conditions of the Departments requiring 
temporary supply are expressed under the 
single word ** vacaney.’’ It covers removal ; 
it covers the expiration of the term of office ; 
it covers a resignation; it covers absence; it 
covers sickness ; it covers every possible con- 
dition of the Department in which it may be 
necessary ad interim to supply the s 
This law was passed February 13, 1795. 
has been another act passed, partly covering 
the same ground, under the date of February 
20, 1863. The question is now, does the act 
of February 20, 1863, repeal the act of I'eb- 
ruary 13, 1795? 

Senators, allow me to call your attention to 
a few rules of interpretation in reference to 
arg before I compare these. 

The law dees not favor repeals by impli- 
an Again, if statutes can be construed 
together they are to stand. Further, a latter 
statute, in order to repeal a former one by im- 
plication, must fully embrace the whole subject- 
matter of it. Still again, to effect an entire 
repeal, all the provisions of the previous stat- 
ute, the whole subject-matter of it, must be 
covered. 

Let me illustrate. Suppose the reach of a 
statute extended from myself to yonder door, 
if I might illustrate it in that way; if a subse- 


even 


bles beg 


come see 


service. 
There 
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quent statute were passed which reached half 
way, it would repeal as much of the former 
tatute as it overlaid and leave the balance in 
force. What lies beyond is legislative will, 
still unrecalled, and is just as binding as the 
new statute, 
Now, we come to the comparison of these 
tatutes. ‘Lhe statute of 1795 | have read. 
lhe statute of l’ebruary 20, 1863, (12 Statutes- 
at-Large, p. 656,) provides for the case of 
‘* death, resignation, absence from the seat of 
Government, or sickness.’’ Death, resigna- 
tion, absence, and sickness are the only cases 
covered by this statute. There are two cases 
that are not provided for by it, and they are 
covered by the statute of 1795—removal, ex- 
piration of term. Weare advised by this sim- 
ple statement that the reach of the statute of 
1795 was beyond that of the statute of Ieb- 
ruary 20, 1863, and so much as lies outside, 
beyond the latter statute, is still valid legislative 


will by all fair rules upon the subject of the | 


repeal of statutes. 

With these few remarks upon that subject I 
come to the consideration of the ad interim 
question, and I will endeavor to consider it 
very briefly. Irom the foundation of the Gov- 
ernment, as you have been advised by my col- 
league [Mr. Curtis] and others, it has been 
the policy of the Government to provide for 
these ad interim necessities. They are notap- 
pointments. No commission goes. There is 


United States in such cases. ‘There is a mere 
letter of authority. Such appointees are not 
considered as filling the office. I will state a 
case to illustrate the character of an ad in- 
terim appointment and the hold it takes upon 
the office. When Mr. Upshur was killed in 
1844 an ad inlerim appointment was made to 
supply the vacancy occasioned by that accident, 
and soon afterward the President nominated to 
the Senate a gentleman to fill the place per- 
manently. 

When he made that nomination he nomin- 


ated Mr. Calhoun in the place of Mr. Upshur, | 


deceased, not even noticing the ad interim | 


appointee, 
tion of an ad interim occupant of an office. It 
has been the policy of the Government from 
the beginning to furnish these supplies to the 
necessities of the Departments tor sickness, 
for absence, for resignation, for any of these 
causes, An officer at the head of a Depart- 
ment dies; the President may wish to appoint 
some one ata distance ; he may wish to inquire 
before he finally selects the person who is to 
fill the place. He waits, and in the mean 


time the Department—say the Treasury Depart- | 


ment, and others I might name, must be car- 
ried on, and the ad interim appointee steps in 
aud carries it on, 
during the session of the Senate as in the re- 
cess. 
between a session and a recess in the applica- 
tion of this policy. The law makes no Vitter. 
ence. Take the law of February 20, 1863; it 
does not say in the recess you may act, but at 
any time according to the necessity you may 
act. That is the rule. 

Now, Senators, I will dismiss this part of 
the subject by calling your attention to ad in- 
terim appointments that have been made dur- 
ing the session of heads of Departments. In 
the first place I give you the case of Mr. 
Nelson, who was appointed ad interim Secre- 
tary of State during the session of the Senate. 
| give you the case of General Scott, who was 
appointed ad interim Secretary of War during 
the session of the Senate. I give you the case 
of Mr. Moses Kelly, who was appointed ad 


interim Secretary of the Interior Department | 


during the session of the Senate. 1 give you 
the case of Mr. Holt, who was appointed dur- 
ing the session of the Senate Secretary of War 
ad interim; but I intend to linger a little at 
the case of Mr. Holt. I call the attention of 
the Senate especially to that case, for it is 
worthy of especial attention and considera- 
tion. The ease is presented in a message 
communieated to the Senate by President 


This occurs just as well | 


There is not one particle of difference | 


That fairly illustrates the condi- | 
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: : ac ‘ 
Buchanan on the 15th of January, 1861, which | Welles tells you that the President ha, 


| or the 








SUPPLEMENT TO 


has been put in evidence and will be found on 
page 583 of our proceedings. I will read the 
message: 

** To the Nenate of the United States: 

**In compliance with the resolution of the Senate, 
passed on the 10th instant, requesting me to inform 
that body, if not incompatible with the public in- 
terest, ‘whether John B. Floyd, whose appointment 
as Secretary of War was confirmed by the Senate on 
the 6th of March, 1857, still continues to hold said 
office, and if not, when and how said office became 
vacant; and further to inform the Senate how and 
by whom the duties of said office are now discharged; 
and if an appointment of an acting or provisional 
Secretary of War has been made, how, when, and by 


what authority it was so made, and why the fact of |} 


said appointment has not beencommunicated to the 
Senate,’ Lhave to inform the Senate that John Lb. 
Floyd, the late Secretary of the War Department, 
resigned that office on the 29th day of December last, 
and that on the lst day of January instant Joseph 


| body contradict it ? 
| casion, everything in the transaction, a 


Holt was authorized by me to perform the duties of | 


the said office until a successor should be appointed 
vacancy filled. Under this authority the 


duties of the War Department have been performed 
by Mr. Hlolt from the day last mentioned to the 
present time.” 


I call your attention, Senators, to this case 
especially, for this single reason, and it is im- 
portant: the Senate itself took the matter 
under consideration, and inquired of the Pres- 
ident what he had done, why he had done 
it, and by what authority he had done it. In 
other words, in the case of Holt the Senate 
went into an actual investigation of the ques- 
tion, and that is the reason why I linger upon 


|} , » SRanata aaka ~ Denardo re. 
no commission issued under the seal of the || it, Tue Senate asked the President, ‘* Why 


|| did you do it, and why did you not report to | 


us?’’ Full inquiry was made by the Senate in 
that case into this ad interim question, and 
Mr. Buchanan replied as follows: 

‘**The power to carry on the business of the Govern- 





ment by means of a provisional appointment when | 


a vacancy occurs is expressly given by the actof Feb- 
ruary 13, 1795, which enacts ‘that incase of vacancy 
in the ollice of Secretary of State, Secretary of the 
Treasury, or of the Secretary of the Department of 
War, orany oflicer of eitherof the said Departments, 
whoseappointmentisnotinuthe head thereof, whereby 
they cannot perform the duties of their said respect- 
ive offices, it shall be lawful for the President of the 


United States, in case he shall think it necessary, to | 


authorize any person or persons, at his discretion, to 
perform the duties of the said respective offices until 
a successor be appointed or such vacancy be filled: 
Provided, That no one vacancy shall be supplied 
in manner aforesaid for a longer period than six 
months. 

He replies that he did it under the law of 
1795, Senators will observe. He communi- 
rated that fact to the Senate. The Senate re- 
ceived his communication, and were satisfied. 
That is good res adjudicata on this question. 
Che Senate took up on that occasion this identi- 
cal question of ad interim appointments during 
the session, investigated it thoroughly, received 
Mr. Buchanan’s reply that he did it under the 
very law under which we acted, and the Senate 
concurred. ‘There was no censure. If the 
Senate did not censure that act, will they drag 


President Johnson hereasa criminal and brand | 


him with crime forhis act? Ithink not. The 
“ases are identical. You cannot discriminate 
between them. Both were done under the 
same law, both done during the session, both 
exactly alike. ‘lhe one was not censured. 





] been 


informed that there were unusual m 


Jveme nis 


| of troops going on in the city the night heg,,... 


and Secretary Welles called upon the Proc’ 
dent to advise him of that fact, and the Pro. 
dent said he would inquire about it. Hoe ai) 
He sent a note to General Emory: General 
Kmory waited upon him and gave him the ;,. 
formation. That is all. Is it not explain 
why he sent for General Emory ? 
No. 


led 
Does any- 
The time, the o, 
? ’ the oe. 
as, 
; > * AJUSts 
itself to that explanation and to no othor 
Here was a President whom you had subordi. 
nated to an inferior officer—I mean to the ox 
tent of requiring him to pass his orders thyoy rh 
an inferior officer—who having heard thee 
rumors of military movements going on, and 
being called upon by one of his Cabinet offic, 


' to look into it, responded, *‘* I will inquire; 


and he did. That is all there is of article yjp, 
I will not delay upon it any longer. 
I now come to article ten. I shall leave ¢) 


| labored discussion of this article to my co! 
| league [Mr. Evarts] who is to come after 


he 
But I wish to say just a few words about it, 

refer you in reply to this whole article to the 
constitutional provision bearing upon this su). 
ject, denying to Congress the right to abridy 
the freedom of speech. Are there any limita 
tions to this privilege? Does it belong only to 
the private citizen? Is it denied to ofticers of 
the Government? May not the Executive freely 
vanvass the measures of any other department? 
May Congress set itself up as the standard of 
good taste? Has it authority to prescribe the 
rules of presidential decorum? Will it not be 
quite enough if Congress will preserve its own 
dignity? Shall it dictate the forms of expres. 
sion in which it may be referred to? Can you 
punish in the forum of impeachment what Con 
gress cannot forbid in the form of law? These 
are pertinent questions bearing upon arti 

ten. But Ido not propose to discuss it. | 
wish to present to you, Senators, a little his 
tory which article ten very forcibly suggests to 


| my mind. 


In 1798 some good people in the country 


|| seem to have been operated upon very much 





Shall the other be made the ground of criminal | 


; condemnation of President Johnson? 


I proceed now to glance at the Emory article, 
and I shali simply glance at it, Senators. | 
do not intend to linger upon such a charge as 
this. It makes a great noise in the articles ; 
but it is very harmless in the proof. What is 
the proof to sustain it? 


course of that interview General Emory in- 
formed him of the passage of a certain law by 
which he as Commander-in-Chief was divested 
of the authority to issue commands directly, 
but they must pass through the General-in- 
Chief. 
subject, and the President remarked in the 


course of that conversation that the law was | 


unconstitutional. He had said it to you; he 
did not say anything more to Emory; and 
that is the enormous crime he committed un- 
der article nine. He said the law was uncon- 
stitutional. 


before you, and uncontradicted. Secretary 


They had a conversation upon the | 


What of that? It is in evidence | 


as the Managers, or rather the House of Rep- 
resentatives were in this instance, and they took 
it into their heads to get up what is called a 
sedition law, which is very like article ten. | 
propose to read it. The act of July 14, 1798, 
provided : 


“That if any person shall write, print, utter or 
publish, or shall cause or procure to be_ written, 
printed, uttered or published, or shall knowingly and 
willingly assist or aid in writing, printing, uttering, 
or publishing any false, scandalous, and malicious 
writing or writings against the Government of th 
United States, or either House of the Congress of the 
United States, or the President of the United States, 
with intent to defame the said Government, or either 
House of the said Congress, or the said President, or 
to bring them, or either of them, inco contempt or 
disrepute, or to excite against them, or either or any 
of them, the hatred of the good people of the United 
States, or to stir up sedition within the United 
States, or to excite any unlawful combinavions 
therein, for opposing or resisting any law of the Uni- 
ted States, or any act of the President of the United 
States, done in pursuance of any such law, or of the 
powers in him vested by the Constitution of th 
United States, or to resist, oppose, or defeat 2zny such 


|| law or act, or to aid, encourage or abet any hostie 
|| designs of any foreign nation against the United 


The President had | 
an interview with General Emory, and in the | 





States, their people or Government, then such pers! 1 
being thereof convicted before any court ot the Lui 
ted States having jurisdiction thereof, shall be pub 
ished by a fine not exceeding $2,000, and by imprise! 
ment not exceeding two years.” 


I need not explain, Senators, the purpose o! 


this act. It expired by its own limitation. It 


‘ Sa ae 
| was the most offensive law that has ever bee! 


passed since the Government was organized. 
So offensive was it that the people would no! 
rest under it, although it was passed to last hu! 
three years. They started, as it were, the hue 
and ery against everybody who defended it or 
was concerned in it, and hunted them to 4 
political death. But it was a good law com: 
pared with article ten. The sedition law 0! 
1798 condemned what? It condemned the act 
of cooly and under no provocation or excite 
ment preparing and publishing a libel against 
the Government or any department thereof; 
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utter or 
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eo clamorous and indignant were the peo- 
ver suc h legislation that they broke it 
and the consequence has been, so un- 


» was it, that Congress has not ventured 


ui 
} 


pass a law upon tue subject ot 
* Government or any department from that 
+, this. Ithas been reserved torthe House 
he presentatives, through its Managers, to 
w the practice In a more objectionable 
em. And I take it upon myself to suggest 
~ t before we are to be condemned in a court 
npeachment we shall have some law upon 
s aia ject; and I have ventured to draw up, 
nd I shall close my examination of this par- 
velar que »stion by presenting to you the draft 


1 


of a bill which [ have made on article ten of 


libel against 


thisimpeachment. It should have a preamble, 
feourse. I will proceed to read it: 
Whereas itis highly improper for the President of 





Ur nited States or any other officer of the execu- 
be e ep artment or of any department to say any- 
; : nding to bring ridicule or contempt upon 
mngress Of the United States, or to impair the 

ird of the good people of the United States for 
sha Congress and the legislative power thereof, 
which all officers of the Government ought inviola- 

y to preserve and maintain;) and whereas (quot- 

vin part from an argument of the Managers) the 

nity of station, the proprieties of posi.ion, the 
urtes es of otlice, all of which are a p irt of the 
imon law of the land, require the President of 
the | united States to observe that gravity of deport- 
' that fitness of conduct, that appropriateness 
(demeanor, and those amenities of behavior which 
re apartof his high official functions; and whereas 
he stands before the youth of the ¢ untry as tne 
exemplar of all that is of worth in ambition, or that 
ieto be soughtin aspiration, and before the men of 
the country as a grave magistrate, and before the 
world as the representative of free institutions; and 
whereas itis the duty of Congress, and especially of 
the House of Representatives, as the fountain oft 
national dignity, to lay down rules of decorum, and 
wulate the manners and etiquette proper tor 
is and ¢ very other high officer of the Government: 
Therefore, 
Be itenacted, &e., Thatif the President or any other 
leer shall say anything displeasing to Congress, or 
ver branch thereof, or shall in any a prema, ex 
mporaneous or written, which he may b¢ equired 
uake in response to calls from the people, say 
thing tending to impair the regard of the people 
Congress, or either branch thereof, or if he shall 
ny unintelligible phrases, such as that ** Con- 
sa body hanging as it were on the verge of the 
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rnment,’’ or say that it is ‘a Congress of only a 
i{ the States,’? because ten States are not repre- 
ited therein; or if he shall charge it in such ad- 
ses — encroaching upon cons stituti mal rights, 
wever he may think; or if he shall misquote or 


ssicals quote the sacred Sdatusen, or in any of 
l exte mporanecous addresses use bad grammar, 
then, and in either of such cases, he shall be guilty 
high misdemeanor, and upon tris iland conviction 
iereofshall be fined in any sum not exceeding $10,000, 
imprisoned not exceeding ten years. {| Laughter. 


t 


That is article ten. [ Laughter. ] 

lhe next, and last, is article eleven. Sen- 
ators, [ have discussed article eleven already 
ith the exception of one single feature, and that 
the p art of it which charges obstruction or 
interference with the law for the reconstruc- 
on of the rebel States. That is the only fea- 
e in article eleven I have not fully answered 
ic remarks | have made in connection with 
er articles. Now, what shall I say of that? 
lam glad, Senators, that I have nothing to say 
pon the subject. What testimony has the 
rosecution offered in support of that charge? 
they offer this single testimony, and no other: 
a telegram from Parsons, and a reply from the 
President, dated in the January preceding the 
March when the law was passe .d. Need I pause 
ipon such proof of the violation or obstruction 
i ‘ thing not in esse when the act was done? 
. heard a magnificent oration from one 

the honorable Managers two d: iys ago; but 

e defect of it was, it had nothing to sup- 
port it. He made his magnificent oration, 

undiag with sonorous sentences through 

s Hall, for about three hours, on that tele- 
am of January 15, 1867, which was sent two 
nonths before the law was passed. That is all 
‘he proof. If we intend to Judge this case upon 
proof here presented, that is all the proof he 
iad for a large portion of his speech. 

Now, Senators, I have gone over this case as 
lar as L intend to do in my condition, though 
not so far as I proposed to do when I prepared 
my brief. But I know I am to be followed by 

gentleman who will go over it step by step, 
artic le by article, in all probability, and there- 
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fore I feel the more safe in omitting a part of 
what I have prepared to say and what under 
other circumstances I should have been glad 
tosay. I stand now beyond article eleven, 
yond all the articles, and | ask you to look 
back with me uponthe case. What questions 
are involved in it? Iam happy to be able to 

Ly that there is no political question; that there 
is no party question. I was glad, the defense 
was glad, the counsel were glad of the opportu- 
nity of relieving you from the embarrassment 
of anysuch questions. The questions presented 
are these: 

1. Where is the power of removal lodged 
by the Constitution? 

2. Is Stanton covered by the civil-tenure act 

3. Could the President make an ad interim 
appointment? 

4. Did he do anything mischievous in his 
interview with General Emory? 

And then there is this matter of the liberty 
of speech, which, | apprehend, nobody intends 
to take on his back and carry as a heavy load 
for the rest of his life, so that we have no 
political questions here. I am glad it is so. 
(hey are dry questions of practice and of law ; 
one of them the oldest question in the history 
of the Government. And on this statement 
of the case, when you strip it of all the verbi 
age and rumor and talk of every kind, stand 
ing almost naked upon a few technical propo- 
sitions, upon suc h a case we ask your judgment 
of acquittal. We are entitled to it be yond all 
peradventure. It almost shocks me to think 
that the President of the United States is to be 
dragged out of his office on these miserable 
little whether he could make an 
ad interim appointment for a single day, or 
whether in anvthing he did there was so great 
a crime that you should break the even flow 
of the Administrations of the country, disturb 


questians, 


the quiet of the people, and impair their eon 

fidence in agreat degree inthe stability of their 
you should, in a word, take 
possession of the Executive, and, what is worse 


Government; that 


and most unfortunate inthe 


office and fill it with one of your 


condition of things, 
empty the 


own number. Noton this case. Surely not 
on this case, Senators. | cannot ee 
how such a thing r can possibl: y be done. Ho 


miserable is this case 


An a Lis nlerim : a} slit 
ment for a single day, an attempt to re move 
Edwin M. Stanton, who stood defiantly, and, 
right or wrong, had destroyed the harmony and 
unity of the Cabinet. 
of Mr. Stanton—such is the fact. That is all! 
we have been referred to a great 
many precedents. I heard one of the honor 
able Managers talk two days ago about Charles 
[, and we have had abundance of precedents 
submitted on the subject of expediency and 
things like that; policy, if you please, as if 
this were a measure and not atrial. We have 
nothing to do with measures in the high court 
of impeachment. You are trying the defend- 
ant on the charges set forth in these articles 
and upon the proof offered from the witness- 
stand, and upon nothing else. I, too, can 
point to those precedents to which the gentle- 
men have called your attention—the miserable 
precedents which they have brought up on the 
subject of impeachment, even from centuries 
back; and they are to me, as they should be 
to all of us, not examples for imitation, but 
‘‘ beacon lights to warn us from the dangerous 
rocks on which they are kindled.’’ Let us 
shun all pannorens violence. As we sow, so 
shall we reap; like begets like; violence, vio- 
lence, and the practice of to-day shall be the 
yrecedent for to-morrow. 

What shall be your judgment? What is to 
be your judgment, Senators, in this case? 
Removal from office and perpetual disqualifi- 
cation? If the President has committed that 
for which he should be ejected from office it 
were judicial mockery to stop short of the 
largest disqualification you can impose. It 
will be a heavy judgment. What is his crime, 
in its moral aspects, to merit such a judgment? 
Let us look at it. 

He tried to pluck a thorn out of 


senators, 


his very 


CONGRESSIONAL GLOBE. 3i9 


I do not speak in censure | 


| usin the field. Ah, 


heart, for the condition of things in the Wan 
Department, and consequently in his Cabinet, 
did pain him as a thorn in his heat You fas 

tened it there, and you are now asked to pun 

ish him for tempting to extract it. What 
more He made an ad interim appointment 
to last forasingle day. You could have term 

inated it whenever you saw fit. You had only 
to take up the nomination which he sent to 
you, which was a good nomination, and act 
upon it and the ad interim appointment van 

ished like smoke. He had no idea of fastening 
it upon the Department. He had no intention 
to do anything of that kind. He merely pro- 
posed that for the purpose, if the opportunity 
should occur, of subjecting this law to a con 

stitutional test. ‘That is all the purpose it was 
to answer. It is all for which it was intended. 
lhe thing was in your hand from the beginning 
to the end. You had only to act upon the 
nomination, and the matter was settled. 
Surely that is no erime. 

I point you to the cases that have oceurred 
of ad interim appointment after ad interim 
appointment; but [ point especially to the 
case of Mr. Holt where the Senate in its legis- 
lative capacity examined it, weighed it, de- 
cided upon it, heard the report of the Presi 
dent, and received it as satisiactory. That is, 
tor the purposes of this trial, before the same 
tribunal res adjudicata, 1 think, and it will be 
8oO regarded. 

What else did he do? He talked with an 
oflicer about the law. That isthe Emory arti 
cle. He made intemperate speeches, though 
full of honest, patriotic sentiments; when re- 
viled he should not revile again, when smitten 
upon one cheek he should turn the other. 

But, says the gentleman who spoke last on 
behalf of the Managers, he tried to defeat pa 
cification and restoration. I deny it in the 
sense in which he presented it—that is, as a 
criminal act. Here, too, he followed prece- 
dent and trod the path on which were the foot- 
prints of Lincoln, and which was bright with 
the radiance of his divine utterance, ** charity 
for all, malice toward none.’’ He was eager 
for pacification. He thought that the war was 
ended. ‘The drums were all silent; the arsenals 
were allshut; the roar of the cannon had died 
away to the last reverberations; the armies 
were disbanded ; nota single enemy confronted 
he was too eager, too for- 
giving, too kind. ‘The hand of conciliation 
was stretched out to him and he took it. It 
may be he should have put it away, but was it 
a crime to take it? Kindness, forgiveness a 
crime? Kindness acrime? Kindness is omnip 
otent for good, more powerful than gunpowder 
or cannon. Kindness is statesmanship. Kind 
ness is the high statesmanship of heaven itself. 
The thunders of Sinai do but terrify and dis- 
tract; alone they accomplish little; it is the 
kindness of Calvary that subdues and pacifies, 

What shall I say of this man? He is no 
theorist; he is no reformer; I have looked 
over his life. He has ever walked in beaten 
paths, and by the light of the Constitution. 
‘he mariner, tempest tossed at mid-sea, does not 
more certainly turn to his star for guidance than 
does this man in trial and difficulty to the star 
of the Constitution. He loves the Constitu- 


ition. It has been the study of his life. He is 


not learned and scholarly, like many of you ; 
he is not aman of many ideas or of much 
speculation; but by a law of the mind he is 
only the truer to that he does know. He 
patriot, second to no one of you in the measur 
of his patriotism. He loves his country; he may 
be full of error; I will not canvass now h 
views; but he loves his country; he has the 
courage to defend it, and I believe to die for it 
if need be. His courage and his patriotism 


are not without illustration. 


My colleague [Mr. Nelson] referred the 


| other day to the scenes which occurred in this 


Chamber when he alone of twenty-two Sen- 
ators remained; even his State seceded. but 
he remained. That was a trial of his patriot- 
ism, of which many of you, by reason of your 
| locality your and life-long association, know 
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nothing. How his voice rang out in this Hall 
in the hour of alarm for the good cause, and in 
denunciation of the rebellion. But he did not 
remain here; it was a pleasant, honorable, 
safe, and easy position; but he was wanted 
for a more difficult and arduous and perilous 
service. He faltered not, but entered upon it. 
‘That was a trial of his courage and patriotism 
of which some of you who now sit in judgment 
on more than his life know nothing. I have 
often thought that those who dwelt at the 
North, safely distant from the collisions and 
strife of the war, knew but little of its actual, 
trying dangers. We who lived on the border 
know more. Our horizon was always red with 
its flame; and it sometimes burned so near us 
that we could feel its heat upon the outstretched 
hand.” But he was wanted for greater peril, 
and went into the very furnace of the war, and 
there served his country long and well. Who 
ot you have done more? Notone. ‘There is 
one here whose services cannot be over-esti- 
mated, as 1 well know, and I withdraw all com- 
parison. 

But it is enough to say that his services were 
great and needed; and it seems hard, it seems 
cruel, Senators, that he should be dragged here 
as a criminal, or that any one who served his 
country and bore himself well and bravely 
through that trying ordeal, 
demned upon miserable technicalities. 

If he has committed any gross crime, shock- 
ing alike and indiscriminately the entire public 
mind, then condemn him; but he has rendered 
service to the country that entitles him to kind 
and respectful consideration. He has prece- 
deuts for everything he has done, and what 
excellent precedents! ‘The voices of the great 
dead come to us from the grave sanctioning his 
course. All our past history approves it. How 
can you single out this man now, in this condi- 
tion of things, and brand him before the world, 


put your brand of infamy upon him because he | 


made an ad interim appointment for a day; 
und possibly may have made a mistake in at- 
tempting to remove Stanton ? lean ata glance 
put my eye on Senators here who would not 
endure the position which he occupied. You 
do not think itis right yourselves. You framed 
this civil-tenure law to give each President his 
own Cabinet, and yet his whole crime is that 
he wants harmony and peace in his. 

Senators, | will not go on. 
deal that is crowding on my tongue for utter 
ance, but it is not from my head; it is rather 
from my heart; and it would be but a repeti- 
tion of the vain things I have been saying the 
past half hour. But Ido hope you will not 
drive the President out and take possession of 
his office. I hope this not merely as counsel 
tor Andrew Johnson—for Andrew Johnson's 
administration is to me but as a moment, 
and himself as nothing in comparison with the 
possible censequences of such an act. No 
good can come of it, Senators, and how much 
will the heart of the nation be refreshed if at 
last the Senate of the United States can, in its 
judgment upon this case, maintain its ancient 
dignity and high character in the midst of storm 
and passion and strife. 

Mr. GRIMES. Mr. Chief Justice, I move 
that the Senate, sitting as a court of impeach- 
ment, adjourn. 

The motion was agreed to; and the Sen- 
ate, sitting for the trial of the impeachment, 
adjourned. 


Monpay, April 27, 1868, 


should be con- | 


There is a great 


The Chief Justice of the United States took | 


the chair. 

lhe usual proclamation having been made 
by the Sergeant-at-Arms, 

ihe Managers of the impeachment on the 
part of the House of Representatives and the 
counsel for the respondent, except Mr. Stan- 


very, appeared and took the seats assigned to 
thei respectively. 


SUPPLEMENT TO 


committee, and accompanied by the Speaker 
and Clerk, appeared and were conducted to 
the seats provided for them. 

The Journal of last Saturday’s proceedings 
of the Senate sitting for the trial of impeach- 
ment was read. 

The CHIEF JUSTICE. The first business 
in order is the consideration of the order sub- 
mitted by the Senater from Vermont, [ Mr. 
Epmunps.] ‘The Secretary will read the order. 

The Chief Clerk read as follows: 


Ordered, That after the arguments shall be con- 
cluded, and when the doors shall be closed for de- 
liberation upon the final question, the official report- 
ers of the Senate shall take down the debates upon 
the final question, to be reported in the proceedings. 


Mr. WILLIAMS. 


Mr. President, I propose | 


an amendment to the resolution, which I send 


to the Chair. 

The Chief Justice read the amendment, which 
was to add to the proposed order the following 
words: 


sut no Senator shall speak more than once, nor to 


exceed fifteen minutes, during such deliberation. 
Mr. JOHNSON. Mr. Chief L ask 
for the 1 
time Senators are permitted to spei ak. 
itis fifteen minutes upon eac h article. 
The CHIEF JUSTICE. ‘The Secretary will 
read the rule. 
The Chief 
follows: 
“XXITTL. Allthe orders and decisions shall be made 
and had by yeas and nays, which shall be entered 
on the record, 
doors shall be closed for deliberation, and in that 


case no member shall speak more than once on one 
question, and for not more than ten minutes on an 


Justice. 


I think 


Clerk read rule twenty-three, as 


sading of the rule in relation to the | 


and without debate, except when the | 


interlocutory question, and for not more than fifteen | 


minutes on the final question, unless by consent of 
the Senate, to be had without debate; but a motion 
to adjourn may be decided without the yeas and 
nays, unless they be demanded by one fifth of the 
members present.” 


Mr. JOHNSON, 
as I supposed, 

Mr. EDMUNDS. No, sir; it is not. 

The CHIEF JUSTICE. The question is on 
the amendment proposed by the Senator from 
Oregon, [Mr. WLuLtrams. ] 

Mr. HOWARD. I move to amend the 


That is upon each article, 


amendment by adding after the words * fif- 
teen minutes’’ ro words ‘on one question.”’ 
The CHIEF JUSTICE, The que sstion is on 


the amendment edelaned by the Senator from 
Michigan to the amendment of the Senator 
trom Oregon. 

Mr. SUMNER called for the yeas and nays, 
and they were ordered ; and being taken, re- 
sulted—yeas 19, nays 30; as follows: 

YEAS—Messrs. Bayard, Buckalew, Davis, Dixon, 
Doolittle, Fessenden, Fowler, Frelinghuysen, Grimes, 
Hendricks, Howard, Johnson, McCreery, Norton, 
Patterson of Tennessee, Saulsbury, Trumbull, Vick- 
ers, and Willey—19, 

_NAYS—Messrs. Cameron, Cattell, Chandler, Conk- 

ling, Corbett, Cragin, Drake, Edmunds, Ferry, Har- 
lan, Henderson, dows. Morgan, Morrill of Maine, 
Morrill of Vermont, Morton, Nye, Patterson of New 
Hampshire, Pomeroy, Ramsey, Ross, Sherman, Stew- 
art, Sumner, Thayer, ‘Lipton, Van W inkle, Williams, 
Wilson, and Yates—: 30. 

NOT VOTING—Messrs, Anthony, Cole, Conness, 
Sprague, and Wade—. 


So the amendment to the amendment was |! 


rejected, 


The CHIEF JUSTICE. 


The question re- 


curs on the amendment offered by the Senator | 


from Oregon. 

Mr. BAYARD. I move 
amendment by striking out 
inserting ‘‘ thirty ;”’ 
yeas and nays. 

The yeas and nays were ordered ; and being 
taken, resulted—yeas 16, nays 34; as follows: 

Y EAS—Messrs. Bayard, Buckalew, Corbett, Davis, 
Dixon, Doolittle, Fessenden, Fowler, Grimes, Hend- 
ricks, Johnson, McCreery, Norton, Patterson of Ten- 
nessee, Saulsbury, and Vickers—16, 

NAY }S—M esers. Anthony,Cameron, Cattell, Chand- 
ler,Conkling, Cragin, Drake, Edmunds, Ferry, Fre- 
linghuysen, Harlan, tienderson, Howard, Howe. Mor- 

an, Morrill of Maine, Morrill of Vermont, Morton, 

ye, Patterson of New Hampshire, Pomeroy, R: ain - 
sey, Ross, Sherman, Stewart, Sumner, Thayer, Tipton, 
‘Trumbull, Van Winkle, Willey, Williams, Wilson, 
and Yates—34. : 

NOT VOTING—Messrs. Cole, Conness, Sprague, 


to amend the 
‘fifteen’? and 
and on that I ask for the 


Lhe members of the House of Representa- | and Wade—4. 


So the amendment to the amendment was | 
by Mr. EK. B. Wasusurne, chairman of that |) rejected. 


tives, as in Committee of the Whole, preceded 


/ and no further. 





The CHIEF JUSTICE. The question 
curs on the amendment of the Senat ir fe . 
Oregon. 5 

Mr. MORTON. I move the postponer 
of the further consideration of this subj 
until ees the argument is concluded by th : 
counsel and the Managers. 

Mr. HOWARD. I second that motion. 

The motion to postpone was agreed to, 


The CHIEF JUSTICE. The next busiy 
in order is the consideration of the prop 
new rules submitted by the Senator.from Mas. ' 
sachusetts, [Mr. Sumner.] The first one 
them will be read. 

Mr. SUMNER. Mr. President, I ask tha 
those propositions, which were moved by me 
on Saturday, may go over until after the 
of the argument. 

The CHIEF JUSTICE. If there he , 
objection the proposition of the Senator froy 
Massachusetts will be considered as agreed ; 
and the proposed rules will go over. Ge atle 
men Managers on the part of the ‘oni of 
Representatives, you will please proceed wit) 
the argument. 


Hon. THADDEUS STEVENS, one of ; 
Managers on behalf of the House of — 
sentatives, addressed the Senate as follows: 

Mr. Chief Justice, may it please the court, 
I trust to be able to be brief in my remarks, 
unless I should find myself less master 0! 
the subject which | propose to discuss than 
LT hope. Experience has taught that nothing 
is so prolix as ignorance. I fear I may pro 
thus ignorant, as I had not expected to tak 
part in this debate until very lately. 

[ shall discuss but a single article—the on 
that was finally adopted upon my earnest 
solicitation, and which, if proved, | considered 
then, and still consider, as quite sutlicient for 
the ample conviction of the distinguished re- 
spondent and for his removal from office, 
which is the only legitimate object for which 
this impeachment could be instituted. 

During the very brief period which I shall 
occupy I desire to discuss the ch: urges against 
the. respondent in no mean spirit of malignity 
or vituperation, but to argue them in a manner 
worthy of the high tribunal before which | 
appear and of the exalted position of the 
accused. Whatever may be thought of his 
character or condition, he has been made re- 
spectable and his condition has been diguitied 
by the action of his fellow-eitizens. Railing 
accusation, therefore, would ili become this 
occasion, this tribunal, or a proper 
the position of those who discuss this question 
on the one side or the other. 

To see the chief servant of a trusting com 
munity arraigned before the bar of pubi 
justice, charged with high delinquencies, 
interesting. ‘Yo behold the Chief Executi ve 
Magistrate of a powerful people charged with 
the betrayal of his trust, and arraigned for hig 
crimes and misdemeanors, is always a mos! 
interestingspectacle. When the charges against 
such public servant accuse him of an atte a 
to betray the high trust confided in lHiim au 
usurp the power of a whole people, that he may 
become their ruler, it is intensely interesting ! 
millions of men, and should be discussed wi 
a calm determination, which nothing can divert 
and nothing can reduce to mockery. Suc! 
thé condition of this great Republic, as looked 
upon by an astonished and wondering world. 

The offices of impeachment in England and 
America are very different trom each other 10 
the uses made of them for the punishment v! 
offenses; and he will greatly err who wuder 
takes to make out an analogy between them, 
either in the mode of trial or the final result. 

In England the highest crimes may be tne¢ 


Close 


sense ol 


before the high court of impeachment, and the 


severest punishments, even to imprisonment, 
fine,sand death, may be inflicted. 

When our Constitution was framed all th: 
personal punishments were excluded from the 
judgment, and the defendant was to be dew 
with just so far as the public safety required, 


Hence it was made to apply 
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7 ply to political offenses—to persons holding 
ee olitical positions, either by appointment or 


vOF trom P aint by the people. : one 
hus it is apparent that ne crime containing 
tenant or indictable offenses higher than 
domeanors Was necessary either to be al- 
a If the respondent was shown 
ie . be abusing his official trust to the injury of 
ple for whom he was discharging pub- 
Se . duties, and persevered in such abuse to the 
iury of his constituents, the true mode of 
joaling with him was to impeach him for crimes 
Mas - misdemeanors, (and only the latter is neces- 
t cary.) aud thus remove him from the office 
‘hich he was abusing. 
varticle of difference whether such abuse arose 
om malignity, from unwarranted negligence, 
or from depravity, so repeated as to make his 
ntinuance in office injurious to the people 
and dangerous to the public welfare. 
~ The punishment which the law, under our 
(onstitution, authorizes to be inflicted fully 
iemonstrates this argument: that punishment 
pon conviction extends only to removal from 
dice, andif the crime or misdemeanor charged 
be one of a deep and wicked dye the culprit 
s allowed to run at large, unless he should be | 
irsued by a new prosecution in the ordinary 
its. What does it matter, then, what the 
tive of the respondent might be in his re- 
ated acts of malfeasance in office? Mere 
stake in intention, if so persevered in after 
er warning as to bring mischief upon the 


dor proved, 


Nor does it make a 


Wil 


ister of saat 
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eommunity, is quite sufficient to warrant the 
hot 1 
10 ’ " on . . 
+ removal of the oflicer from the place where 
‘ i ; ; ; < 2 ‘ 2 ; 
1't Yl he is working mischief by his continuance in 
O lak 4 
wer. 
as [he only question to be considered is: is 
ei the respondent violating the law? His perse- 
eat ° << : 1 
™! verance in such a violation, although it shows 
TiS) ’ 
a a perverseness, is not absolutely necessary to 
clel ! 
en 7 . e ’ rhy 2 . 
ished his conviction. The great object is the re- 
SS ad uoval from office and the arrest of the public 
ol > : Be i? ; 
Wier juries which he is inflicting upon those with 
) hii ? 


vhose interests he is intrusted. 

rhe single charge which I had the honor to 
suggest 1 am expected to maintain. ‘That 
luty is a light one, easily performed, and 
whieh, | apprehend, it will be found impossible 
for the respondent to answer or evade. 

When Andrew Johuson took upon himself 
the duties of his high oflice he swore to obey 





t ot h 1 on . ° , ; 
made | the onsutution and take care that the laws be 
dignif faithfully executed. ‘That, indeed, is and has 
Railit always been the chief duty of the President of 
ae 3 m { nited States. The duties of legislation 
sense and adjudicating the laws of his country fall 
aor in no way to his lot. ‘To obey the commands 
i ot the sovereign power of the nation, and to 
ne that others should obey them, was his 
1 whole duty—a duty which he could not escape, 


neies. is aud any attempt to do so would be in direct 
ed violation of his official oath ; in other words, 


= ; a misprision of perjury. . 
for h f accuse him, in the name of the House of 
a Representatives, of having perpetrated that 
wad ‘oul Olense against the laws and interests of 
ae is Country. 

Naam On the 2d day of March, 1867, Congress 


ne ] . . 
passed a law, over the veto of the President, 
6 entitled ‘‘An act to regulate the tenure of cer- 


esting fase o _ ey . 9 ° ‘ ° . ; 
aa 4 “in civil ofhces,’’ the first section of which is 
a as follows: 

un di “ 

Suc Be it enacted by the Senate and House of Represent- 
¥ ves of the United States of America in Congress as- 
S$ L0Onee vem ed, That‘every person holding any civil office 
world. to which he has been appointed by and with the ad- 


and and vice and consent of the Senate, and every person who 


lay hereafter be appointed to any such office and 

othe shall become duly qualified to act therein, is and 
ment mall be entitled to hold such office until a successor 
> mde aa L have been in like manner appointed and duly 
ie ! lalified, except as herein otherwise provided: Pro- 
dnc %, ~ Chat the Secretaries of State, of the Treasury, 
result en of the Navy, and of the Interior, the Post- 
he t ‘aster General, and the Attorney General, shall 


of th ° polices respectively for and during the term 
» lated resident by whom they may have been ap- 
Tem a and for one month thereafter, subject to 
¢ Hoval by and with the advice and consent of the 


and the 


oument, 


Senate, 
seheges ‘ lhe second section provides that when the 
ne dah Hate is not in session, if the President shall 


aquired, rae the ofticer guilty of acts which require 

: is 
yo apply 
. 


SUPPLEMENT—21. 


removal or suspension, he may be sus- |! 
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pended until the next meeting of the Senate ; 
and that within twenty days atter the meeting 
of the Senate the reasons for such suspension 
shall be reported to that body ; and, if the 
Senate shall deem such reasons sutlicient for 
such suspension or removal, the oilicer shall 
be considered removed from his otlice; but if 
the Senate shail not deem the reasons suiliciet 

for such suspension or removal, the otlicer shall 
forthwith | 


il 


functions of his ollice, 
and the person appointed in his place shall 
cease to discharge such duties. 

On the 12th day of August, 1867, the Senate 
then not being in session, the President sus 
pended Edwin M. Stanton, Secretary of the 
Department of War, and appointed U. 5. 
Grant, General, Secretary of War ad interim. 
On the 12th day of December, 1867, the Sea- 
ate being then in session, he reported, aecord- 
ing to the requirements of the act, the causes 
of such suspension to the Senate, which duly 


resume the 


Betore the 
Senate had coneluded its examination of the 
question of the suthciency of such reasons he 


took the same into consideration. 


attempted to enter into arrangements by which 
he might obstruct the due execution of the 
law, aud thus prevent Mdwin M. Stanton from 
forthwith resuming the functions of his ollice 
as Secretary of War, acc 
of act, even 


decide in his favor. 


‘ording to the provis 
li should 


ions the the Senate 

And in furtherance of said attempt, on the 
21st day of February, 1868, he appointed one 
Lorenzo Thomas, by letter of authority or com- 
mission, Secretary of War ad interim. without 
the advice and consent of the Senate, although 
the same was then in session, and ordered him 
the said Thomas take pe 
Department of War and the public property 
appertaining thereto, and to discharge the du- 
ties thereof. 


We cl 


charge that, 


to ssession of the 


in defiance of 
warnings, he has since repeatedly attempted 
to carry those orders into execution, and to 
prevent Edwin M. Stanton from executing the 
laws appertaining to the Department of War 
and from discharging the duties of the office. 

The very able gentleman who argued this 
case for the respondent has contended that 


frequent 


Mr. Stanton’s case is not within the provisions 
of the act reculating the tenure of certain 
civil offices. and that therefore the President 
cannot be convicted of violating that act. Llis 


argument in demonstrating that position was 
not, I think, quite equal to his sag lis- 
covering where the gr 


caution was lodged. 


acity in ¢ 
at strength of the prose 
Le contended that the 


I 


proviso which embraced the Secretary of War 
did not include -Mr. Stanton, because he was 
not appointed by the President in whose term 


the acts charged as misdemeanors were per- 


petrated; and in order to show he 
tended that the term of office mentioned dur- 
ing which he was entitled to hold 
time during which the President Pp 
pointed him actually did hold, whether dead 
or alive; that Mr. Lincoln, who appointed 
Mr. Stanton, and under whose commission he 
was holding indefinitely, being dead, his term 
of office referred to had expired, and that Mr. 
Johnson was not holding during a part of that 
term. That dependsupon the Constitution and 
the laws made under it. By the Constitution, 
the whole time from the adoption of the Gov- 
ernment was intended to be divided into equal 
presidential periods, and the word ‘term 
was technically used to designate the time of 
each. The first section of the second article 
of the Constitution provides— 

“That the executive power shall be vested in a 
President of the United States of America. He shall 
hold his office during the term of four years, and 
together with the Vice President, chosen for the same 
term, be elected as follows,” &c. 

Then it provides that— 

**In cases of removal from offiee, or of his death, 
resignation, or inability to discharge the duties of 
said office, the same shall devolve on the Vice Pres- 
ident, and Congress nay by law provide for the case 
of removal, death, resignation, or inability both 
of the President and Vice President, designating 
what officer shall then act as President, and such 
officer shall act accordingly until the disability be 
removed or a President shall be elected.” 


rat 


that, 


con- 


meant the 
who a 
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The learned counsel contends that the Vice 
President, who accidentally aecedes to the 
duties of President, is serving out a new pres- 
idential term of his own, and that, unless Mr. 
Stanton was appointed by him, he is not within 
the provisions of the aet. It happened that 
Mr. Stanton was appointed by Mr. Lincoln 
in 1862 for an indetinite period of time, and 
was sul serving as Ais appointee, by and with 
the advice and consent of the Senate. Mr. 
Johnson never appointed him, and, unless he 
held a valid commission by virtue of Mr. Lin- 
coln’s appointment, he was acting for three 
years, during which time he expended billions 
of money and raised hundreds of thousands of 
men, without any commission at all. 


’ 


lo per- 
mit this to be done without any valid commis- 
sion would have been a misdemeanor in itself. 
But if be held a valid commission, whose com- 
mission was it? Not Andrew Johnson's. Then 
in whose term was he serving, for he must have 
been in somebody's term? Even if it was in 
Johnson's term, he would hold for four years 
unless sooner removed, for there is no term 
spoken of in the Constitution of a shorter 
period for a presidential term than four years. 
But it makes no difference in the operation 
of the law whether he was holding in Lincoln’s 
orJohnson’sterm. Wasitnotin Mr. Lineoln’s 
term? Lincoln had been elected and reelected, 
the second term tocommence tn 1865, and the 
Constitution expressly declared that that term 
should be tour years. 

By virtue of his previous commission, and 
the uniform custom of the country, Mr. Stanton 
continued to hold during the term of Mr. Lin- 
coln, unless sooner removed. Now, does any 
one pretend that from the 4th of March, 1865, 
a new presidential ferm did not commence? 
‘or it will be seen upon close examination that 
the word ‘' ferm’’ alone marks the time of the 
presidential existence, so that it may divide 
the different periods of oflice by a well recog- 
nized rule. Instead of saying that the Vice 
President shall President upon his 
death the Constitution says: 

“Tne 
or of his 
the powers 
devolve on the Vice 


become 


‘removal 
th, re 


criiet 


‘of th f the President from office, 
gnation, or inability to discharge 
of the said office, the same shall 
President.”’ 

What is to devolve on the Vice President? 
Not the presidential commission held by his 
predecessor, but the *‘duties’’ which were 
incumbent him. If he were to take Mr. 
Lineoln’s term he would serve for four years, 
for term is the only limitation to that office, 
detined in the Constitution, as I have said 
before. But the learned counsel has contended 
that the word ‘‘ ferm’’ of the presidential office 
means the death of the President. Then it 
would have been better expressed by saying 

| that the President shall hold his office during 
the term between two assassinations, and then 
the assassination of the President would mark 
the period of the operations of this law. 

It, then, Mr. Johnson was serving out one 
of Mr. Lineoln’s terms, there seems to be no 
argument against including Mr. Stanton within 
the meaning of the law. He was so included 
by the President in his notice of removal, in 
his reasons therefor given to the Senate, and in 
his notification to the Secretary of the Treas- 
ury ; and it is too late, when he is caught vio- 
lating the very law under which he professes 
to act, to turn round and deny that that law 
affects the ease. ‘The gentleman treats lightly 
the question of estoppel; and yet really nothing 
is more powerful, for it is an argument by the 
party himself against himself, and although 
not pleadable in the same way is just as poten- 
tialin a case in pais as when pleaded in a case 
of record. 

But there is a still more conclusive answer. 

The first section provides that every person 
holding civil office who has been appointed 
with the advice and consent of the Senate, and 
every person that hereafter shal! be appointed 
to any such office, shall be entitled to hold sach 
office until a suecessor shall have been in like 
manner appointed and duly qualified, except 

\ as herein otherwise provided. Then comes the 


on 





on 
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proviso which the defendant's counsel say does 


not embrace Mr. Stanton, because he was not | 


appointed by the President in whose term he 
was removed. If he was not embraced in the 
proviso, then he was nowhere specially 4 
vided tor, and was consequently embraced in 
the first clause of the first section, which de- 
clares that every person holding any civil office 
not otherwise provided for comes within the 
provisions of this act. 

‘The respondent, in violation of this law, ap- 
pointed General Thomas to office, whereby, 
according to the express terms of the act, he 
was guilty of a high misdemeanor. But what- 


ever may have been his views with regard to | 


the tenure-of-vflice act he knew it was a law, 
and so recorded upon the statutes. 1 disclaim 
all necessity in atrial of impeachment to prove 
the wicked or unlawful intention of the re- 
spondent, and it is unwise ever to aver it. 

In impeachments, more than in indictments, 
the averring of the fact charged carries with it 
all that it is mecessary to say aboutintent. In 
indictments you charge that the defendant, 
** instigated by the devil,’ and so on; and you 


might as well call on the prosecution to prove | 


the presence, shape, and color of his majesty, 
as to call upon the Managers in impeachment 
to prove intention. 1 go further than some, 
aud contend that no corrupt or wicked motive 
need instigate the acts for which impeachment 
is brought. Itis enough that they were oflicial 
violations of law. The counsel have placed 
great stress upon the necessity of proving that 
they were willfully done. if by that he means 
that they were voluntarily done | agree with 
him. A mere accidental trespass would not be 
sulticient to convict. But that’which is volun- 
darily done is willfully done, according to every 
hovest definition; and whatever malleasance 
is willingly perpetrated by an office-holder is a 
misdemeanor in ollice, whatever he may allege 
was his intention, 

Phe President justifies himself by asserting 
that all previous Presidents had exercised the 
same right of removing ollicers, for cause to 
by the President alone. Had 
there been no law to prohibit it when Mr. 
Stanton was rewoved the cases would have 
been parallel, and the one might be adduced 
as aun argument in favor’of the other. But, 


be judged ot 


SUPPLEMENT TO — 


open, avowed obstruction of the law as it stood | of office, whether sustained in the suspension op », 


| unrepealed upon the statute-book. He could 
| find no one to unite with him in perpetrating 


] 


| his solemn 


such an act until he sunk down upon the un- 
fortunate individual bearing the title of Adju- 
tant General of the Army. Is this taking care 
that the laws shall be faithfully executed? Is 
this attempting to carry them into effect, by 
upholding their validity, according to his oath? 
On the other hand, was it not a high and bold 
attempt to obstruct the laws and take cane 
that they should not be executed? He must 
not excuse himself by saying that he had 
doubts of its constitutionality and wished to 
test it. What right had he to be hunting up 
excuses for others, as well as himself, to vio- 
late this law? Is not this confession a mis- 
demeanor in itself? 

The President asserts that he did not re- 
move Stanton under the tenure-of-oflice law. 
This is a dixect contradiction of his own letter 
to the Secretary of the Treasury, in which, as 
he was bound by law, he communicated to that 
ofticer the fact of the removal. ‘This portion 
of the answer may, therefore, be considered as 
disposed of by the non-existence of the fact, 
as well as by his subsequent report to the 
Senate. 

The following is the letter just alluded to, 
dated August 34, 1867: 


Str: Incompliance with the requirements of the | 


act entitled An act to regulate the tenure of certain 
civil oflices,”’ you are hereby notified that on the 
12th instant Hon. Edwin M, Stanton was suspended 
from his office as Secretary of War,and General U. 8. 
Grant authorized and empowered to act as Secretary 
ad interim, 

Hon. SECRETARY OF THR TREASURY. 


Wretched man! <A direct contradiction of 
answer! How necessary that a 


| man should have a good conscience or a good 


| memory! 


Both would not be out of place. 
How lovely to contemplate what was so assid- 


| uously ineuleated by a celebrated Pagan into 


since the action of any of the Presidents to | 


which he refers, a law had been passed by 
Congress, after a stubborn controversy with 
the Ixecutive, denying that right and prolib- 
ing it in future, and imposing a severe pen- 
aliy upon any executive oflicer who should 
exercise it; and that, too, after the President 
had himself made issue on its constitutionality 
and been defeated. No pretext, therefore, any 
longer existed that such right was vested in 
the President by virtue of his office. 
the attempt to shield himself under such prac- 
tice is a most lame evasion of the question 
at issue. Did he 


should be faithfully’? executed? He answers 


that acts that would have violated the law, had || pacume and exercise the functions of Secretary | 


it existed, were practiced by his predecessors. 
How does that justily his own malfeasance ? 
The President says that he removed Mr. 
Stanton simply to test the constitutionality of 
the tenure-ot-otlice law by a judicial decision. 
He has already seen it tested and decided by 
the votes, twice given, of two thirds of the 
Senators aud of the House of Representatives. 
It stood as a law upon the statute-books. No 


llence 


‘*take care that this law | 


ease had arisen under that law, or is referred | 


to by the President, which required any jndi- 


cial interposition. If there had been, or should | 


be, the courts were open to any one who felt 
aggrieved by the action of Mr. Stanton. 
instead of enforcing that law he takes advan- 
tage of the name and the funds of the United 
States to resist it, and to induce others to resist 
it. Instead of attempting, as the Lxecutive 
of the United States, to see that that law was 
faithfully executed, he took great pains and 
perpetrated the acts alleged in this article, not 
only to resist it himself, but to seduce others 
to do the same. He sought to induce the Gen- 
eral-in-Chief of the Army to aid him in an 


Bat | 


the mind of his son: * Virtue is truth, and || 


truth is virtue.’’? And still more, virtue of 
every kind charms us, yet that virtue is strong- 
est which is effected by justice and generosity. 
Good deeds will never be done, wise acts will 
never be executed, except by the virtuous and 


| the conscientious. 


May the good people of this Republic remem- 
ber this good old doctrine when they next meet 


| 





to select their rulers, and may they select enly | 


the brave and the virtuous. 

Has it been proved, as charged in this ar- 
ticle, that Audrew Johuson in vacation sus- 
pended from office Edwin M. Stanton, who had 
been duly appointed and was then executing 


| the duties of Secretary of the Department of 


| War, without 


the advice and consent 
Senate; did lie report the reasons for such 
suspension to the Senate within twenty days 
from the meeting of the Senate ; 


of the | 


and did the 


Senate proceed to consider the sufliciency of | 


such reasons? Did the Senate declare such 
reasons insuflicient, whereby the said Edwin 
M. Stanton became authorized to forthwith 


of War, and displace the Secretary ad interim, 
whose duties were-then to cease and terminate ; 
did the said Andrew Johnson, in his official 
character of President of the United States, 
attempt to obstruct the return of the said Ed- 


' win M. Stanton and his resumption forthwith 


of the functions of his office as Secretary of | 


the Department of War; and has he continued 


to attempt to prevent the discharge of the | 


duties of said office by said Edwin M. Stanton, 
Secretary of War, a the Senate 
decided in his favor? If he has, then the acts 


in violation of law, charged in this article, are | 


full and complete. 

The proof lies in a very narrow cempass, 
and depends upon the credibility of one or two 
witnesses, who, upon this poiat, corroborate 
each other’s evidence. 

Andrew Johnson, in his letter of the 31st of 
January, 1868, not only declared that such was 
his intention, but reproached U.S. Grant, Gen- 
eral, in the following language: 


“You had found in our first conference ‘that the 
President was desirous of keeping Mr. Stanton out 
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| You knew what reasons had induced the Pres, 
to ask from you a promise; you also knew ss. 
case your views of duty did not accord wit), 
convictions it was his purpose to fill your pia... 
another appointment. Even ignoring the exj«,," 
of a positive understanding between us, the...” 
clusions were plainly deducible from our yarjoy. 
versations. Itis certain, however, that eyey yy)". 
these circumstances you did not offer to rety,,, 
place to my possession, but, according to your. 
statement, placed yourself ina position where »..) 
I have anticipated your action, L would haye ),2 
compelied to ask of you, as 1 was compelled, ... 
of your predecessor in the War Department, o lhe 
of resignation, or else to resort to the more disqor.., 
able expedient of suspending you by a successo;." 


He thus distinctly alleges that the Geno» 
had a full knowledge that such was his do) 
erate intention. Hard words and injuriy 
epithets can do nothing to corroborate or; 
injure the character of a witness; but if A) 
drew Johnson be not wholly destituie of try: 
and a shameless falsifier then this article gy) 
all its charges are clearly made out by his own 
evidence. 

Whatever the respondent may say of the 
'reply of U. S. Grant, General, only goes ty 
confirm the fact of the President’s lawless a 
| tempt to obstruct the execution of the 
specified in the article. 

If General Grant’s recollection of his eop. 
versation with the President is correct, they 
| it goes atlirmatively to prove the same fier 
stated by the President, although it shows thy; 
| the President persevered in his course of deter 
mined obstruction of the law, while the ener! 
refused to aid in its consummation. No dif. 
ferences as to the main fact of the attempt to 
violate and prevent the execution of the lay 
exist in either statement; both compel the 
conviction of the respondent, unless he shout 
| escape through other means than the facts 
proving thearticle. He cannot hope to escape 
by asking this high court to declare the “law tor 
regulating the tenure of certain civil offices 
unconstitutional and void; for it so happens— 
to the hopeless misfortune of the respondeni— 
that almost every member of this high tribunal 
/has more than once—twice, perhaps three 
times—declared upon his official oath that law 
constitutional and valid. ‘The unhappy man is 
| in this condition: he has declared himself de 

termined to obstruct that act; he has, by two 
several letters of authority, ordered Lorenzo 
‘Thomas to violate that law; and he has issued 
commissions during the session of the Senate 
without the advice and consent of the Senate, 
in violation of law, to said Thomas. He must 
therefore either deny his own solemn declara: 
tions and falsify the testimony of General 
Grant and Lorenzo ‘Fhomas, or expect that 
verdict whose least punishment is removal from 
office. 

But the President denies in his answer to thi 
first and the eleventh articles (which he i 
tends as a joint answer to the tWo charges 

| that he had attempted to contrive means | 
| prevent the due execution of the law regulating 
the tenure of certain civil oflices, or had vio 
| ated his oath ‘‘to take care that the laws bi 
fuithfully executed.’’ Yet while he denies suc! 
attempt to defeat the execution of the laws, 1 
his letter of the 3lst of January, 1808, he as 
serts, and reproaches General Grant by th 
| assertion, that the General knew that lis object 
was to prevent Edwin M. Stanton from fortt 
with resuming the functions of his office, no! 
withstanding that the Senate might decide 10 
his favor; and the President and U.S. Grant, 
General, in their angry correspondence of {he 
date heretofore referred to, made an issue 
veracity—the President asserting that the Get 
eral had promised to aid him in defeating “We 
/ execution of the laws by preventing the 1mm 
| diate resumption of the funetionsot Secretar) 
of War by Edwin M. Stanton, and that tle 
General violated his promise; and U.S. Grant 
Geueral, denying ever having finally made suc! 
promise, although he agrees with the Preside! 
that the President did attempt to induce him © 
| make such promise and to enter into such au 
| arrangement. 
| Now, whichever of these gentlemen may have 
| lost his memory, and found in liewof the tru 
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vision Which issues from the lvory Gate— 


32: 


NSiOn or 


bill in the Senate, and after all the argaments 


he Beet ta the . ; ate ' sustained, and few of the almost innumerable 
Tee sient though who ean hesitate to choose between the against its validity were spread before that | offenses charged to this wayward, unhappy 
With) words of a gallant soldier and the pettifogging body, it passed by a vote of 35 yeas to 11 nays. || official. I have alluded to two or three others 
TUE Plitee b; of a political trickster?—is wholly immaterial, ‘ lhe President contends that by virtue of the || which I could have wished to have had time to 
8 thence <o far as the charge against the President is | Constitution he had the right to remove heads | present and discuss, not for the sake of pun- 
Variou concerned. That charge is, that the President of Departments, and cites a large number of | ishment, but for the benefit of the country. 
~ NON Under did attempt to prevent the due execution of the | cases where his predecessor had done so. It | One of these was an article charging the Pres- 
oo tenure of office law by entangling the General must be observed that all those cases were be- || ident with usurping the legislative power of the 
where +» the arrangement ; and unless both the Pres- fore the passage ot the tenure-ot-oftice act, | nation. and attempting still his usurpations, 
. have boeg ident and the General have lost their memory | March 2, 1867. Will the respondent say how, With regard to usurpation, one single word 
a wd mistaken the truth with regard to the the having done an act when there Was NO law will explain my meaning. A civil war of 
Ore tlisagros promises with each other, then this charge is to forbid it justifies the repetition of the same | gigantic proportions, covering sufficient terri- 
successor, made out. In short, if either of these gentle- act after a law has been passed expressly pro- | tory to constitute many States and nations, 
he Gener) men has correctly stated these facts of at- hibitingthe same. It is not the suspension or | broke out, and embraced more than ten mil- 
$3 his tempting the obstruction of the law the Presi- | removal of Mr. Stanton that is complained of, |) lions of men, who formed an independent gov- 
d injurj dent has been guilty of violating the law and | but the manner of the suspension. If the || ernment, called the Confederate States of 


Orate ory 


of misprision of official perjury. 
but if A 


But, again, thre President alleges his right to 
ute of trash violate the act regulating the tenure of certain 
article and civil offices, because, he says, the same was 
by his ow, inoperative and void as being in violation of 
the Constitution of the United States. Does 
it lie in his mouth to interpose this plea? He 
had acted under that lawand issued letters of 
authority, both for the long and short term, to 
several persons under it, and it would hardly 
lie in his mouth after that to deny its validity 
unless he confessed himself guilty of law- 
breaking by issuing such commissions. 

Let us here look at Andrew Jolinson accept- 
ing the oath **to take care that the laws be 


President thought he had good reasons for 
suspending or removing Mr. Stanton, and had 
done so, sending those reasons to the Senate, 
and then obeyed the decision of the Senate in 
their finding, there would have been no com- 
plaint ; but instead of that he suspends him in 
direct defiance of the tenure-of-othice law, and 
then enters into an arrangement, or attempts 
todo so. in which he thought he had sueceeded, 
to prevent the due execution of the law after 
the decision of the Senate. And when the 
Senate ordered him to restore Mr. Stanton 
he makes a second removal by virtue of what 
he calls the power vested in him by the Con- 
stitution. 


America. They rose to the dignity of an in 
dependent belligerent, and were so acknowl 
| edged by all civilized nations, as well as by 
ourselves. After expensive and bloody strife 
we conquered them, and they submitted to our 
arms. By the law of nations, well understood 
and disputed, the conquerors in this unjust 
wa. uad the right to deal with the vanquished 
as to them might seem good, subject only to 
the laws of humanity. They had a right to 
confiscate their property to the extent of in 
demnifying themselves and their citizens; to 
annex them to the victorious nation, and pass 
just such laws for their government as they 
might think proper. 


Say of thy 
nly goes | 
lawless at 
of the act 


of his COn- 
rrect, ther 
same fret 
Shows that 


'se of deter faithfully executed.’’ The action of the Senate on the message of This doctrine is as old as Grotius, and as 
the Genera! On the 2dof March, 1867, he returned tothe |, the President, communicating his reasons for || fresh as the Dorr rebellion. Neither the Presi 
1. No dif Senate the ‘‘ tenure-of-office bill’’—where it | the suspension of kK. M. Stanton, Secretary of || dent nor the judiciary had any right to interfere, 


attempt t 


originated and had passed by a majority of 
ot the law 


War, under the actentitled ** Anact to regulate 
more than two thirds—with reasons elaborately 


to dictate any terms, or to aid in reconstruc 
the tenure of certain civil offices,’’ was as fol- 


tion further than they were directed by the 


‘ompel t| given why it should not pass finally. Among | lows: || sovereignpower. ‘That sovereign power in this 

8 he should these was the allegation of its unconstitution- | wae mE ROORT E SESSION, |, Republie is the Congress of the United States. 
Pon SENATE rok UNITED STATES, 1! wy 

1 the fact ality. It passed by a vote of 35 yeas to 11 nays. am Oe. eee lausie 1. 1868 Whoever, besides Congress, undertakes to cre 

e LO escap In the House of Representatives it passed by Renolved. That having considered the evidenceand || &te new States or to rebuild old ones, and fix 


he ** Jaw t r 
vil offices 
happens— 


more than atwo-thirds majority ; and when the 
vote was announced the Speaker, as was his 
custom, proclaimed the vote, and declared in 


reasons given by the President in his report of De 
cember 12, 1867, fur the suspension from the office ot 
Secretary of War of Edwin M. Stanton, the Senate do 
not concur in such suspension, 


the condition of their citizenship and union, 
usurps powers which do not belong to him, and 
is dangerous or not dangerous, according to the 


spondent— the language of the Constitution, ‘* that two- And th ‘ul ‘fed to the P extent of his power and his pretensions. An 
. . . . ° Al 1e@ Same was duly certihed to the bres- . . 
gh tribunal thirds of each House having voted for it, not- m . P es drew Johnson did usurp the legislative power 


ident, in the face of which he, with an impu 
dence and brazen determination to usurp the 
powers of the Senate, again removed Edwin 


haps three 
th that law 
pPpy man is 


withstanding the objections of the President, it 
has become a law.”’ 
[ am supposing that Andrew Johnson was at 


of the nation by building new States, and re 
constructing, as far as in him lay, this empire. 
He directed the-defunet States to come forth 


i: . +s M. Stanton, : appointed Lorenzo Thomas . - . 
Limself de this moment waiting to take the oath of office, - tag ont “PI i d ss ™ | "@ “A and live by virtue of his breathing into their 
. we , bs secretary cercie iii IS Svead,. re Sen- > .£ 1¢ 
las, by two as President of the United States, ‘* that he ' ghee 7 i aie buked th nostrils the breath of life. He direeted them 
‘ as ale, with cal anliness, rebuke ! usurper ats ae . 
d Lor would obey the Constitution and take care that hy , fell a ee ena what constitutions to form, and fixed the quali- 
® » . $9 , 2 1 yr resoiull . ° ° ~ ° . 
has issued the laws be faithfully executed. Having been 17 She Taseming reae " = : ficatiens of electors and of office-holders. He 
the Senate sworn on the Holy Evangels to obey the Con- || sx = ae aie ee at |, directed them to send forward members to 
: - ‘ . SENATR O is Unirep Starrs, oe ; ; ; 
he Senate, stitution, and being about to depart, he turns , february 21,1308. | each branch of Congress, and to aid him in 
He must to the person administering the oath and says, Whereas the Senate has received and considered || representingthenation. When Congress passed 
n declara “Stop; [have a further oath. I do solemnly || the communication of the President stating that he | a law declaring all these doings unconstita 
of Gener swear that I will not allow the act entitled ‘An ane h eas mareien *- ene apnaay ss rae tional and fixed a mode for the admission of 
* . . . ‘ ane Lut adesizgnauce wc AGJULAN aeiiefal Oo ,¢€ . . . . . 
xpect that act regulating the tenure of certain civil otlices, Army to act as Secretary of War ad interim: There- || this new territory into the nation he proclaimed 
noval fr just passed by Congress over the presidential || fore, a : Y oy it unconstitutional, and advised the people not 
veto, to be executed; but I will prevent its fiesolved by the Senate of the nited States, That | t. submit to it nor to obey the commands of 
under the Constitution and laws of the United . 


execution by virtue of my own constitutional 
power,”’ i 

How shocked Congress would have been— 
what would the country have said to a scene 
equalled only by the unparalleled action of this 
same ofhcial, when sworn into office on that 


States the President has no power to remove the See 
retary of War and to designate any other oflicer to 
periorm the duties of that ollice ad interim. 

Yet he continued him in otltice. And now 
this offspring of assassination turns upou the 
Senate, who have thus rebuked him in a con- 


| have not time to enumerate the 
particularacts which constitute his high- handed 
usurpations. Sniliee it to say that he seized 
all the powers of the Government within these 
States, aud, had he been permitted, would have 
become their absolute ruler. 


Congress. 


This he perse- 
he laws be 


lenies su 
he laws, it 


OS, he as 


fatal Sth day of March which made him the || stitutional manner, and bids them defiance. 
suceessor of Abraham Lincoln! Certainly he 
would not have been permitted to be inaugu- 
rated as Vice President or President. Yet 
such in effect has been his conduct, if not under 
oath at least with less excuse, since the fatal 
day which intlicted him upon the people of the 
United States. Can the President hope to 
eseape if the fact of his violating that law be 
proved or confessed by him, as has been done? 
Van he expect a sufticient number of his tryers 
to pronounce that law unconstitutional and 
void—those same triers having passed upon 
eating (ht t's Validity upon several occasions? ‘The act 
the imme Was Originally passed by a vote of 29 yeas to 
Secretar) ¥ nays. 


vered in attempting notwithstanding Congress 
How can he escape the just vengeance of the | declared more than once all the governments 
law? Wretched man, standing at bay, sur- | which he thus-ereated to be void and of none 
rounded by a cordon of living men, each with | effect 
the ax of an executioner uplifted for his just 
punishment. Kvery Senator now trying him, 
except such as had already adopted his policy, 
vena for this same resolution, pronouncing 
his solemu doom. Wiil any one of them vote 
for his acquittal on the ground of its uncon- 
stitutionality? I know that would 
venture to do any necessary act if indorsed by 
an honest conscience of an eflightened pub- 
lie opinion; but neither for the sake of the 
President nor of any one else would one of 
them suffer himself to be tortured on the gib- 
bet of everlasting obloquy How long and 
dark would be the track of infamy which must 
mark his name, and that of his posterity! 
Nothing is therefore more certain than that it 
requires no gift of prophecy to predict the fate | 
of this unhappy victim. 
I have now discussed but one of the numer- 
| ous articles, all of which I believe to be fully 


ant by th 
his object 
rom forth 
othice, not 
decide in 
_S. Grant, 


sut I promised to be brief, and must abide 

by the promise, although I should like the judg- 
ment of the Senate upon this, to me, seeming 
vital phase and real purpose of all his misde- 
meanors. ‘To me this seems a sublime spec- 
acle. A nation, not free, but as nearly ap- 
proaching it as human institutions will permit 
of, consisting of thirty millions of people, had 
fallen into conflict, which among other people 
always ends in anarchy or despotism, and had 
laid down their arms, the mutimeers submitting 
to the conquerors. The laws were about to 
regain their accustomed sway, and again to 
govern the nation by the punishment of treason 
and the reward of virtue. Her old institutions 

| were about to be reinstated so far as they were 
applicable, according to the judgment of the 
conquerors. ‘Then one of their inferior ser- 
| vants, instigated by unholy ambition, sought 
to seize a portion of the territory according to 


nee ott Seuators 
nh issue 


it the Gen 


b shat th Subsequently the House of Representatives 
, 8. Grant, passed the bill with amendments, which the 
Senate disagreed to, and the bill was afterward 
relerred to a committee of conference of the 
two Houses, whose agreement was reported to || 
to such au the Senate by the managers and was adopted 
by a vote of 22 yeas to 10 nays. 
Atter the veto, upon reconsideration of the 


made such 
Presid nt 
uce him to 


: may have 
th 
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the fashion of neighboring anarchies, and to 
convert a land of freedom into a land of slaves. 


This people spurned the traitors, and have put | 


the chief of them upon his trial, and demand 
judgment upon his misconduct. 
condemned, and his sentence inflicted without 
turmoil, tumult, or bloodshed, and the nation 
will continue its accustomed course of freedom 
and prosperity without the shedding any further 
of human blood and with a milder punishment 
than the world has been accustomed to see, or 
perbaps than ought now to be inflicted. 


He will be | 


Now, even if the pretext of the President | 
were true and not a mere subterfuge to justify 


the chief act of violation with which he stands 
charged, still that would be such an abuse of 
the patronage of the Government as would 
demand his impeachment for a high misde- 
mesnor, 
into some of the circumstances of that act. 
Mr. Stanton was appointed Secretary of War 
by Mr. Lincoln in 1862, and continued to hold 
under Mr. Johnson, which, by all usage, is 
considered a reappointment. Was he a faith- 
ful officer, or was he removed for corrupt pur- 
poses? After the death of Mr. Lincoln, An- 
drew Johnson had changed his whole code of 
politics and policy, and instead of obeying the 
will of those who put him into power he de- 
termined to create a party for himself to carry 
out his own ambitious purposes. For every 
honest purpose of Government, and for every 


Let us again for a moment examine | 


_ SUPPLEMENT TO 


‘The President is sworn to take care that the 
laws be faithfully executed. In what part of 
the Constitution or laws does he find it to be 
his duty to search out for defective laws that 


stand recorded upon the statutes in order that || 


he may advise their infraction? Who was 


aggrieved by the tenure-of-ollice bill that he | 


was authorized to use the name and the funds 
of the Government to relieve? Will he be so 


good as to tell us by what authority he became |, 


} 
} 





the sublime task of vindicating an outraga) 
law against the highest of its ministers, jy, 
passing judgment upon the question wheth.. 
the ruler of a nation shall be stripped, uy . 
the law and without shock or violence, of 4, 
power which he has abused. 

This great occasion was not sought by ys 
The world will bear the Representatives ¢; the 


th 
wale 


| people witness that they have not come hoes 


the obstructor of an unrepealed law instead of || 


its executor, especially a law whose constitu- 
tionality he had twice tested? If there were 
nothing else than his own statement he de- 
serves the contempt of the American people, 


and the punishment of its highest tribunal. If | 


he were not willing to execute the laws passed 


_by the American Congress and unrepealed, 


let him resign the office which was thrown 


to his village obscurity. Let him not be so 
swollen by pride and arrogance, which sprang 


| from the deep misfortune of his country, as to 


attempt an entire revolution of its internal 
machinery, and the disgrace of the trusted 
servants of his lamented predecessor. 

The gentleman [ Mr. Groesbeck ] in his pero- 
ration on Saturday implored the sympathy of 


|| the Senate with all the elegance and pathos of 
| a Roman Senator pleading for virtue ; and itis 


honest purpose for which Mr, Stanton was ap- | 


pointed by Mr. Lincoln, where could a better 
man be found ? 


None ever or ranized an army 
- J 


of a million of men and provided for its sub- | 


sistence and efficient action more rapidly than 
Mr. Stanton and his predecessor. 


, it might, with more propriety, be said of this 
officer than of the celebrated Frenchman, that | 


** 


he ‘‘ organized victory.’’ He raised and by 
his requisitions distributed more than a billion 
dollars annually, without ever having been 
charged or suspected with the malappropria- 
tion of a single dollar; and when victory 
crowned his efforts he disbanded that immense 
Army as quietly and peacefully as if it had been 
a summer parade. He would not, I suppose, 
adopt the personal views of the President; 
and for this he was suspended until restored 
by the emphatic verdict of the Senate. Now, 
if we are right in our narrative of the conduct 


of these parties and the motives of the Presi- | 


dent, the very effort at removal was a high- 
handed usurpation as well as a corrupt misde- 
meanor for which of itself he ought to be im- 
peached and thrown from the - he was 
abusing. But he says that he did not remove 





to be feared that his grace and eloquence turned 
the attention of the Senate upon the orator 
rather than upon the accused. Had he been 
pleading for innocence his great powers would 
have been well exerted. 
with equal eloquence belore a Roman Senate 
for such a delinquent, and Cato, the Censor, 


| by a long series of bold assumptions of power 


for light and transient causes, but for the reasoy 
only that this issue has been forced upon ¢} 


1€mM 


/ on the part of the Executive, following ego, 


| 


Had he been arguing | 


had been one of the judges, his client would | 


have soon found himself in the stocks in the 
middle of the forum instead of receiving the 
sympathy of a virtuous and patriotic audience. 

{Mr. Manager Srevens read a portion of 
his argument standing at the Secretary’s desk ; 
but after proceeding a few minutes, being too 
feeble to stand, obtained permission to take a 
seat, and having read neariy half an hour from 


| a chair until his voice became almost too weak 


Mr. Stanton for the purpose of defeating the || 


tenure-of-office law. 


in his controversy with the General of the | 


Army. 


And because the General did not aid | 


him, and finally admit that he had agreed to | 


aid him in resisting that law, he railed upon 
him like a very drab. 

The counsel for the respondent allege that 
no removal of Mr. Stanton ever took place, 
and that therefore the sixth section of the act 
was not violated. They admit that there was 
an order of removal and a recision of his com- 
mission ; but as he did not obey it, they say it was 
no removal, 


That suggests the old saying that | 


it used to be thought that ‘‘ when the brains | 


were out the man was dead.’’ 
proved by learned counsel to be absolutely 
fallacious. ‘The brain of Mr. Stanton’s com- 


Then he forgot the truth || 


to be heard, handed over his manuscript to Mr. 
Manager Bur_er, who concluded the reading. | 


Hon. THOMAS WILLIAMS, one of the 
Managers on behalf of the House of Repre- 
sentatives, next addressed the Senate as fol- 
lows: 

Mr. PresipeNt aND SENATORS OF THE UNI- 
TED STATES: 
the forum I[ appear in your presence to-day 
in obedience to the command of the Represent- 
atives of the American people, under a sense 
of responsibility which I have never felt before. 


This august tribunal whose judges are the elect | 
of mighty provinces—the presence at your bar || 


of the Representatives of a domain that rivals 
in extent the dominion of the Cesars, and of a 
civilization that transcends any that the world 
has ever seen, to demand judgment upon the 
high delinquent whom they have arraigned in 
the name of the American people for high 


_crimes and misdemeanors against the State, 


That idea is |! 


mission was taken out by the order of removal— || 


the recision of his commission—and his head 
was absolutely cut off by that gallant soldier, 


General Thomas, the night after the masque- || 


rade. And yet, according.to the learned and 
delicate counsel, until the mortal remains, 


everything which could putrify, was shoveled | 
out and hauled into the muck-yard there was | 


noremoval. But itis said that this took place 
merely as an experiment to make a Te 
case. Now, suppose there is coaeede who, 
with the facts before him, can believe that this 


was not an afterthought, let us see if that pal- | 
i 


liates the offense. 


the dignity of the delinquent himself, a king 
in everything but the name and paraphernalia 


and inheritance of royalty, these crowded gal- | 


leries, and, more than all, that greater world 
outside which stands on tiptoe as it strains its 
ears to catch from the electric messenger the 
first tidings of a verdict which is either tosend 
a thrill of joy through an afflicted land, or to 
rack it anew with the throes of anarchy and 
the convulsions of despair, all remind me of 
the collossal proportions of the issue you are 
assembled to try. I cannot but remember, 
too, that the scene before me is without ex- 
ample or parallel in human history. Kings, itis 
true, have been uncrowned, and royal heads have 
fallen upon the scaffold; but in two single in- 
stances only, as I think, have the formalities of 
law been ostensibly invoked to give a colorin 

of order and of justice to the bloody tragedy. ft 
is only in this free land that a censtitutional tri- 
bunal has been charged for the first time with 


Not unused to the conflicts of 





other with almost the blazing and blindino 
continuity of the lightning of the tropies, and 
culminating at last ina mortal challenge, whic) 
in the defense of their constitutional power 


as a branch of the American Congress, and q: 


|| faithful sentinels over the liberties of the peo. 
upon him by a horrible convulsion and retire | 


jle, it was impossible for them to decline. 
Vith the first, open defiance of the legislative 
will they were left, of course, with no alterna. 
tive but to abdicate their rule or to vindicate 
their right to make the law and see that it was 
obeyed. ‘To this imperious necessity the peo. 


| ple, in whose name they speak—a branch of 


that race whose quick sensibility to public 
danger has ever kept a sleepless vigil over jts 
liberties—have yielded at last with a relue. 
tance which nothing but the weariness of ciy;| 


| strife, the natural longing for repose, the ap. 
| prehensive sense that it was ‘better, per: 


haps, to bear the ills we had than fly to others 
that we knew not of’’—the reflection that this 
Administration must have an end, and above 
all, perhaps, the delusive hope that its law. 


| defying head himself would ultimately submit 


to a necessity which was as strong as fate, 


could have brought about, or would have, per- 


haps, excused. He has misunderstood their 
reasons, as his counsel show that they do now, 
mistaken their temper, and presumed upon 
their forbearance. He has forgotten that there 
was a point at which the conflict must end in 
the shock of two opposing forces, and the over 
throw of one or other of the antagonistic ele- 
ments. It was necessary, perhaps, in the order 


| of Providence that he should reach that point 
| by striking such a blow at the public liberties 


as should awaken the people as with an earth- 
quake shock to the consciousness that the 
toleration of usurpation brings no security to 
nations. 

To show, however, how much they hare 
borne and forborne, perhaps forgiven, for the 
sake of peace, and how much they now pass 


over for the sake of a speedy solution of the 


impending trouble which has impeded the on- 
ward and upward movement of this great Goy- 
ernment, and spread confusion and disorder 
through mary of its Departments, and what, 
moreover, is the true import and significance 


| of the acts for which the President is now 


| quarrel, however considerable he may be. 


arraigned, I must be allowed, with your indul: 
gence, to take up for a moment the key which 
is required to unlock the mysteries of the pos 
tion. The man who supposes that this is but 
a question of the removal of an obnoxious 
officer, a mere private quarrel between two 
belligerents at the other end of the avenue, 
wherein it is of no great national consequence 
which of the opposing parties shall prevail, 


; . scale 
|| has no adequate apprehension of the gravil) 


of the case, and greatly disparages the positio! 
and the motives of the high accusers. The 
House of Representatives espouses no — 
has but singled out from many others of equa’ 
weight the facts now charged, as facts for the 
most part of recent occurrence, of great noto- 
riety, and of easy proof, by way of testing ® 


much greater question without loss of time. 


now holds almost the only strong 


The issue here is between two mightier antag: 
onists, one the Chief Executive Magistrate 0! 
this nation and the other the people of te 
United States, for whom the Secretary o! . : 
posi v 
of which they have not been dispossessed. Se 
is but a renewal on American soil of the - 
battle between the royal prerogative aud the 
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privileges of the Commons, which was closed 
‘, England with the reigns of the Stuarts—a 
truggie for the mastery between a temporary 
Executive and the legislative power of a free 
State over the most momentous question that 
has ever challenged the attention of a people. 
Phe counsel for the President, reflecting, of 

‘arse, the views of their employer, would have 
vou to believe that the removal of a depart- 
mental head is an affair of State too small to be 

rthy of such an avenger as this which we pro- 
nose. Standing alone, stripped of all the at- 
rondant circumstances that explain the act and 
show the deadly animus by which it was in- 
epired, it is not improbable that there are some 
who might have been induced to think, with 
them, that a remedy so extreme as this was 
more than adequate. It is only under the light 
shed upon the particular issue by antecedent 
facts which have now passed into history that 
the giant proportions of this controversy can 
be fully seen, if they are not made sufliciently 
apparent now by the defiant tone of the Presi- 
lent and the formidable pretensions set up by 


Ww 


den 
him in his thoughtfully considered and pain- 
fully elaborated plea. 

The not irrelevant question ‘‘ Who is An- 
drew Johnson?’’ has been asked by one of 
his counsel, as it has often been by himself, 
and answered in the same way, by show 
ing who he was and what he had done before 
the people of the loyal States so generously 
intrusted him with that contingent power which 
was made absolute only for the advantage of 
defeated and discomforted treason by the mur- 
derous pistol of an assassin. I will not stop 
now to inquire as to scenes enacted on this floor 
so eloquently rehearsed by the counsel for the 
President, with two pictures of so opposite a 


temptuous disreguard of law, and paid them, 
too, out of the contingent fund of one of the 
Departments of the Government. 


THE CONGRESSIONAL GLOBE. 


i} 


lor this he had supplied the expenses of | 


his new governments by turning over to them 
the spoils of the dead confederacy, and author- 
izing his satraps to levy taxes from the con- 
quered people. 

For this he had passed away unnumbered 
millions of the public property to rebel rail- 
road companies without consideration, or sold 
it to them in clear violation of law, on long 
credits, at a valuation of his own and without 
any security whatever. 
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accepting the constitutional amendment or 
organizing under the laws cf Congress, and im- 
pressing them with the oninion that Congress 


was blood thirsty and implacable, and that 


| their only refuge was with him. 


For this he had stripped the Bureau of Freed- || 


men and Refugees of its munificent endow- 
ment, by tearing from it the lands appropriated 


by Congress to the loyal wards of the Republic, | 


and restoring to the rebels their justly forfeited 
estates after the same had been vested by 
law in the Government of the United States. 
For this he had invaded with a ruthless hand 
the very penetralia of the Treasury, and plun- 
dered its contents for the benefit of favored 
rebels by ordering the restoration of the pro- 
ceeds of sales of captured and abandoned 


| property which had been placed in its custody 


|| by law. 


character before me, or even to inquire whether | 


his resistance to the hegira of the southern Sen- 
ators was not merely a question, himself being 
the witness, as to the propriety and wisdom of 
such a step at that particular time. The oppor- 
tunity occurs just here to answer it asit is put, 
by showing who AndrewJ ohnson is, and what he 
hasbeen since the unhappy hour of that improvi- 
dentand unreflecting gift. Eheu! quantum muta- 
tusabillo! Alas, howchanged, how fallen from 
that high estate that won for him the support 
of a too confiding people! 
have been said of him as of that apostate spirit 
who was hurled in hideous ruin and combus- 
tion down from Heaven’s crystal battlements, 
that even in his fall he ‘‘ had not yet lost all his 
original brightness nor appeared less than Arch- 
angel rained.’’ 

The master-key to the whole history of his 


administration, which has involved not a mere | 


harmless difference of opinion, as one of his 
counsel seems to think, on a question where 
gentlemen might afford to disagree without a 
quarrel, but one long and unseemly struggle by 
the Executive against the legislative power, is 
to be found in the fact of an early and persist- 
ent purpose of forcing the rebel States into the 
Union by means of his executive authority, in 


Would that it could | 





the interests of the men who had lifted their | 


parricidal hands against it, on terms dictated 
by himself, and in defiance of the will of the 


loyal people of the United States as declared | 


through their Representatives. ‘T’o accomplish 
this ubject, how much has he not done and how 
much has a long-suffering people not passed 
over without punishment and almost without 
rebuke ? Let history, let your publie records, 
which are the only authentic materials of his- 
tory, answer, and they will say that— 


lor this, instead of convening the Congress 


in the most momentous crisis of the State, 
he had issued his royal proclamations for the 
assembling of conventions and the erection of 
“ate governments, prescribing the qualifica- 
‘ons ot the voters, and settling the conditions 
of their admission into the Union. 

for this he had created offices unknown to 
¢ law, and filled them with men notoriously 


ta by law, at salaries fixed by his own 
Here will, 


For this he had grossly abused the pardoning 
power conferred on him by the Constitution 


| in releasing the most active and formidable of 


the leaders of the rebellion with a view to their 
service in the fartherance of his policy, and 
even delegated that power for the same objects 


| to men who were indebted to its exercise for 


their own escape from punishment. 

For this he had. obstructed the course of 
public justice not only by refusing to enforce 
the laws enacted for the suppression of the re- 


bellion and the punishment of treason, but by || 


| going into the courts and turning the greatest 


| of the public malefactors loose, and surrender- | 


| ing all control over them by the restoration of 





their estates. 

For this he had abused the appointing power 
by the removal on system of meritorious pub- 
lic officers for no other reason than because 


they would not assist him in his attempt to | 
overthrow the Constitution and usurp the legis- 


lative power of the Government. 

lor this he had invaded the rightful privi- 
leges of the Senate by refusing to send in 
nominations of officers appointed by him dur- 


| ing the recess of that body, and after their 


adjournment reappointing others who had 
been rejected by them as unfit for the places 
for which they had been appointed. 

For this he had broken the privileges of, and 
insulted the Congress of the United States by 
instructing them that the work of reconstruc- 
tion belonged to him only, and that they had 
no legislative right or duty in the premises, 


| but only to register his will by throwing open 


their doors to such claimants as might come 
there with commissions from his pretended 


| governments, that were substantially his own. 


For this, on their refusal to obey his im- 
perial rescript, he had arraigned them publicly 
as a revolutionary assembly and not a Con- 


| gress, without the power to legislate for the 


/end of the line,’’ 


States excluded, and as ‘‘ traitors, at the other 


the people they had subdued. 

For this he had grossly abused the veto 
power, by disapproving every important meas- 
ure of legislation that concerned the rebel 
States, in accordance with his public decla- 
ration that he would veto all the measures of 
the law-making power whenever they came 
to him. 

For this he had deliberately and confessedly 
exercised a dispensing power over the test-oath 
law, by appointing notorious rebels to import- 
ant places in the revenue service, on the 
avowed ground that the policy of Congress, in 





| an adulterer;”’ 


lor this he had bronght the patronage of 
his office into conflict with the freedom of elee- 
tions, by allowing and encouraging his official 
retainers to travel over the country, attending 
political conventions and addressing the peo- 
ple in support of his policy. 

lor this, if he did not enact the part of a 
Cromwell, by striding into the Halls of the Rep- 
resentatives of the people and saying to one 
man, ‘* Youareahypocrite ;’’ to another, “ You 
are a whoremonger ;’’ to a third, “* You are 
and to the whole, ** You are no 
longer a Parliament;’’ he had rehearsed the 
same part substantially outside, by traveling 
over the country, and, in indecent harangues, 
assailing the conduct and impeaching the mo- 
tives of its Congress, inculeating disobedience 
to its authority by endeavoring to bring it into 
disrepute, declaring publicly of one of its mem- 
bers that he was a traitor, of another that he 
was an assassin, and of the whole that they 
were no longer a Congress. 

For this, in addition to the oppression and 


| bloodshed that had everywhere resulted from 
| his known partiality for traitors, he had winked 
| at, if not encouraged, the murder of loyal cit- 


izens in New Orleans by a confederate mob by 


| holding correspondence with its leaders, de- 


nouncing the exercise of the right of a polit- 
ical convention to assemble peacefully in that 
city as an act of treason proper to be sup- 
pressed by violence, and commanding the mil- 
itary to assist, instead of preventing, the exe- 
cution of the avowed purpose of dispersing 
them. 

For this, it is not too’ much to say, in view 


| of the wrong and outrage and the cry of suffer- 


ing that have come up to us upon every southern 
breeze, that he had in effect reopened the war, 
inaugurated anarchy, turned loose once more ° 
the incarnate devil of baffled treason and un- 
appeasable hate, whom, as we fondly thought, 
our victories had overthrown and bound in 
chains, ordained rapine and murder from the 
Potomac to the Gulf, and deluged the streets 
of Memphis as well as of New Orleans, and 


| the green fields of the South, already dotted 


with so many patriot graves, with the blood of 


| martyred citizens. 


And because for all he has not been called 
to render an account, for the reasons that have 
been already named, it is now assumed and 
argued by his counsel that he stands acquitted 
by a judgment which disapproves its truth, 
although it rests for the most part on record eyvi- 
dence, importing that ‘‘ absolute verity’’ which 
is, of course, not open to dispute. This ex- 
traordinary assumption is but another instance 
of that incorrigible blindness on the part of 
the President in regard to the feelings and 
motives of Congress that has helped to hurry 


| him into his present humiliating predicament 


in actual rebellion against | 


as a criminal at your bar. 

But all these things were not enough. It 
wanted one drop more to make the cup of for- 
bearance overflow—one other act that should 
reach the sensorium ef the nation, and make 
even those who might be slow to comprehend a 
principle, tounderstand that further forbearance 
was ruin tousall; and that act was done in the 


| attempt to seize by force or stratagem on that 


that regard, was not in accordance with his 


opinions. 


For this he had obstructed the settlement 
; : of the nation, by exerting all his influence to | 
For this he had paid those officers in con- || prevent the people of the rebel States from 


i 
j 
it 


Department of the Government through which 
itsarmies were controlled. It was buta logical 
sequence of what had gone before—the last of 
a series of usurpations, all looking to the same 
great object. It did not rise, perhaps, be- 
yond the height of many of the crimes by which 
it was ushered in. But its meaning could not 
be mistaken. It was an act that smote upon 


| the nerveof the nationin sucha way as to render 


it impossible that it could be either concealed 
disparaged, or excused, as were the muffled 
blows of the pick-ax that had been so long 
silently undermining the bastions of the Repub- 
lic. Ithas been heard and felt through all our 
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wide domain like the reverberation of the guns | 


that opened their iron throats vpor our fag at 
Sumter; and it has stirred the loyal heart of the 

eople again with the electric power that lifted 
it to the height of the sublimest issue that ever 
led a martyr to the stake ora patriot to the 


| 
} 


battle-field. That people ishereto-day, through | 


its Representatives on your floor and in your 
galleries, in the persons alike of the veterans 
who have been scarred by the iron hail of battle, 


and of the mothers and wives and daughters | 


of those who have died that the Republic might 
live, as well as of the commissioned expo- 
nents of the public will, to demand the rewards 
of their sacrifices and the consummation of their 


triumph in the award of a nation’s justice upon || 


this high offender. 

And now as to the immediate issue, which I 
propose to discuss only in its constitutional 
and legal aspects. 

The great crime of Andrew Johnson, as al- 
ready remarked, running through all his ad- 


ministration, is that he has violated his oath | 
of office and his constitutional duties by the | 


SUPPLEMENT TO 


the first section of this act the case was not 
provided for, or that by force of its express 
language, his office was determined by the ex- 
piration of the first term of the President who 
appointed him. 


The body, or enacting clause of this section, | 


provides that every person then holding any 
civil office who had been appointed thereto by 
and with the advice and consent of the Senate, 
or who should be thereafter appointed to any 


| tion. 


such office, should be entitled to hold until a | 


successor is appointed in the like manner. 

It is clear, therefore, that its general object 
was to provide for all cases, either then exist- 
ing or to happen in the future. 


It is objected, however, that so much of this | 
clause as refers to the heads of Departments is | 


substantially repealed by the saving clause, 


| which is in the following words: 


obstruction and infraction of the Constitution | 


and the laws, and an endeavor to set up his 
own will against that of the law-making power, 


with a view to a settled and persistent purpose | 


of forcing the rebel States into Congress on 
his own terms, in the interests of the traitors, 


and in defiance of the will of the loyal people | 


of the United States. 


| the House striking out the exception in favor | 


“Provided, That the Secretaries of State, of the 
Treasury, of War, of the Navy, and of the Interior, 
the Postmaster General, and the Attorney General, 
shall hold their offices respectively for and during 
the term of the President by whom they may have 
been appointed, and for one month thereafter, sub- 


of the Senate.” 


This proviso was the result of a conference 
on the disagreeing votes on the amendment of 


_of the heads of Departments, and was sug- 


The specific offenses charged here, which | 
are but the culminating facts, and only the last | 


of a long series of usurpations, are an unlawfal | 


attempt to remove the rightful Secretary of 


War and to substitute in his place a creature || 


of his own, without the advice and consent of 
the Senate, although then in session; a con- 


spiracy to hinder and prevent him from resum- | 


ing or holding the said oflice after the refusal | 


of the Senate to concur in his suspension, and 
to seize, take, and possess the property of the 
United States in said Department ; an attempt 
-to debauch an oflicer of the Army from his 
allegiance by ineculeating insubordination to 
the law in furtherance of the same object ; the 
attempt to set aside the rightful authority of 
Congress and to bring it into public odium 
and contempt, and to encourage resistance to 
its Jaws by the open and public delivery of 
indecent harangues, impeaching its acts and 
purposes and full of threats and menaces 
against it and the laws enacted by it, to the 


gested—if he may be excused the egotism—by 
the individual who now addresses you, and to 
whom, as the mover and advocate of the 
amendment, was very naturally assigned the 
duty of conducting the negotiation on the part 
of the House, for the purpose of obviating the 
objection taken in debate on this floor by one 
of the Senate managers, that the effect of the 
amendment would be to impose on an incom- 
ing President a Cabinet that was not of his own 
selection. I may be excused for speaking of 
its actual history, because that has been made 


| the subject of comment by the learned counsel 


| who opened this case on behalf of the Presi- 


dent. If it was intended or -expected that it 
should so operate as to create exceptions in 
favor of an officer whose notorious abuse of 
power was the proximate cause, if not the im- 
pelling motive for the enactment of the law, I 
did not know it. It will be judged, however, 


| by itself, without reference either to the par- 


great scandal and degradation of his own high | 


office as President; and the devising and con- | 


triving of unlawful means to prevent the exe- 


eution of the tenure-of-oflice, Army appear: 


ation, and reconstruction acts of March 2, 
1867. 

To all of these which relate to the attempted 
removal of the Secretary of War the answer is: 

1. That the case of Mr. Stanton is not within 
the meaning of the first section of the tenure- 
of- office act. 

Second. That if it be, the act is unconstitu- 
tional and void so far as it undertakes to 
abridge the power claimed by him of ** remov- 
ing at any and all times all executive officers 
for causes to be judged of by himself alone,”’ 
as well as of suspending them indefinitely at 
his sovereign will and pleasure ; and, 


ticular intent of him who may have penned it, 


| or to any hasty opinion that may have been ex- 


pressed in either House as to the construction 
of which it might be possibly susceptible. 

The argument of the detendant rests upon 
the meaning of the word “‘appointed.’’ That 
word has both a technical and a popular one. 
In the former, which involves the idea of a 
nomination and confirmation in the constitu- 
tional way, there was no appointment certainly 
by Mr. Johnson. In the latter, which is the 
sense in which the ar will read it, there 
unquestionably was. What. then, was meant 
by the employment of this word? 

It is a sound and well-accepted rule in all 


the courts,in exploring the meaning of the | 


| law-giver, especially in cases of remedial stat- 


Third, That whether the act be constitutional 


or otherwise, it was his right, as he claims it 
to have been his purpose, to disobey and vio- 
late it with a view to the settlement of the ques- 
tion of its validity by the judiciary of the Uni- 
ted States. 


And first, as to the question whether the 


present Secretary of War was intended to be 
comprehended within the first section of the 
act referred to. 

The defendant insists that he was not, for the 
reason that he derived his commission from 
Mr, Lincoln, and not being removed on his 
accession, continued by reason thereof to hold 
the oflice and administer its duties at his pleas- 
ure only, without having at any time received 
any appointment fsom himself: assuming, as 


utes, as | think this is, if it is not rather to be | 
considered as only a declaratory one in this par- | 


ticular, to look to the old law, the mischief 
and the remedy, and to give a liberal construc- 
tion to the language in favorem libertatis, in 


order to repress the mischief and advance the | 


remedy; taking the words used in their ordi- 
nary and familiar sense, and varying the mean- 


jeet to removal by and with the advice and consent | 











|| are, with 


| only an absurdity, but an impossibility. 
| on this there are at least two rules of inter- 
| pretation that start up in the way of the sola- 





slaves of his imperial will, that could at 


“ an 
moment, and as the reward of an hones: a 
independent opinion, strip them of their po 


_ ployments, and send them back into the ; 


- anks 
of the people. The remedy was to chan, 


them from minions and flatterers into mey be 
making them free, and to secure their loyalty 
to the law by protecting them from the power 
that might constrain their assent to its viola. 
To accomplish this object it was neoos. 
sary that the law should cover all of thom 
high and low, present and prospective. That 
it could have been intended to except the mos: 
important and formidable of these function. 
aries, either with a view to favor the presen, 
Kxecutive, or for the purpose of subjecting the 
only head of a Department who had the cop. 
fidence of Congress to his arbitrary will, js as 
unreasonable and improbable, as it is at vari. 
ance with the truth of the fact and with the 
obvious general purposes of the act. 

For the President of the United States to 
say, however, now, after having voluntarily 
retained Mr. Stanton for more than two years 
of his administration, that he was there only 
by sufferance, or as a mere movable, or hei. 
loom, or incumbrance that had passed to him 
with the estate, and not by virtue of his own 
special appointment, if not ‘* paltering with the 


le 


|| people in a double sense,’’ has very much the 


appearance of a not very respectable quibble. 
The unlearned man who reads the proviso—ag 


| they for whose perusal it is intended will read 
| it—and who is not accustomed to handle the 


metaphysic scissors of the professional casuists 
who are able ‘‘to divide a hair ’twixt north 
and northwest side,’’ while he admits the in- 
genuity of the advocate, will stand amazed, if 


| he does not scorn the officer who would stoop 
| to the use of such a subterfuge. 


Assuming, however, for the sake of argu 
ment, that the technical sense is to prevail, 
what is to be its effect? Why only to make the 
law-giver enact a very unreasonable and imprs: 
sible thing, by providing in words of the future 
tense, that the commission of the officer shall 
expire nearly two years before the passage of 
the law, which is a construction that the gen- 
eral rule of law forbids! ‘To test this let us 
substitute for the general denominational 
phrases of ‘*Secretary of War, of State, aud 


| of the Navy,’’ the names of Messrs. Seward, 


Stanton, and Welles, and for that of the 
President who appointed them, the name of 
Lincoln, and the clause will read: ** Provided, 
That Messrs. Seward, Stanton, and Welles, 
shall hold their offices respectively for and dur: 
ing the term of Abraham Lincoln, and for ove 
month thereafter.’’ The effect will then be to 
put you in the position of having enacted ~ 
rut 


tion. The first is that it is not respectful to 
the Legislature to presume that it ever intended 
to enact an absurdity, if the case is susceptl 
ble of any other construction ; and the second 
that— 


“Acts of Parliament that are impossible to be 
performed are of no validity; and if there arise 


| out of them collaterally any absurd consequences 


manifestly contradictory to common reason, [ley 
regard to these collateral consequences, 
void.”—1 Blackstone's Commentaries, 91. 


If the effect of the proviso, however, upon 


| something analogous to the doctrine of cy pres; 


ing as the intent, which is always the polar || 


star, may require. l'esting the case by this 
rule what is to be the construction here ‘ 
The old law was—notthe Constitution—but a 


vicious practice that had grown out of a pre- 


| eedent involving an early and erroneous con- 


| struction of that instrument, if it wasintended | 


| so to operate. The mischief was that this prac- 
| tice had rendered the officers of the Government, 


i} 


and among them the heads of Departments, the | 


most powerful and dangerous of them all, from 


_ their assumed position of advisers of the Pres- 
’ ident, by.the very dependency of their tenure, 
I understand, either that under the proviso to || the mere ministers of his pleasure, and the 


| 


or, in other words, of getting as near to its meal 
ing as possible, was to determine the office 
at the time of the passage of the law, then, 
on the other hand, the retention of the officer 
by the President for five months afterward, 
and through an intervening Congress, without 4 
commission or even a nomination, was a breach 
of the law, and therefore a misdemeanor !0 it 
self; which he could hardly plead, and would 
scarcely ask you to affirm, against the gener 
presumption of the faithful performance of 0 i 
cial duty for the purpose of sheltering him from 
the consequences of still another violation ° 
the law. ta 

Assuming again, however, that, as 1s claime 
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defense, the*case of Mr. Stanton does || 
within the proviso, what, then, is the 
result? Is it the predicament of a casus omissus 
altogether? Is he to be hung up, like Ma- 
\ mets coflin, between the body of the act and 
tho proviso, the latter nullifying the former on 
a pretext of an exception, andthen repudiat- 
- the exception itself as to the particular 
«ace: or is the obvious and indisputable pur- || 
pose of providing for all cases whatever, to be 
ried out by falling back on the general en- || 
* clause which would make him irremov- 
by the President alone, and leaving him 
outside of the provision as to tenwre, which 
was the sole object of the exception ? There 
- nothing in the saving clause which is at all 
neousistent with what goes before. The pro- 
vision that takes every officer out of the power | 
of the President is not departed from in that 
clause. All it enacts is that the tenure shall 
he a determinate one in cases that fall within 
.. If Mr. Stanton was appointed by President 
Johnson within the meaning of the proviso, he 
holds, of course, until the expiration of his 
term. If not, he holds subject to removal like 
other officers under the enacting clause. It 
has been so often asserted publicly as to have 
become a generally accredited truth, that the 
special purpose of the act was to protect him. 
| do not aflirm this, and do not consider it 
necessary that I should, or important to the 
case whether he favored the passage of the law | 
ornot. It will be hardly pretended, however, 
by anybody, that he was intended to be ex- 
cluded entirely from its operation. 
Nor is the case helped by the reference to 
the fourth section of the act, which provides 
that nothing therein contained shall be con: 
strued to extend the term of any oflice the 
duration of which is limited by law. ‘The of- 
fice in question was oue of those ef which the 
tenure Was indefinite. ‘The construction in- 
sisted on by me does not extend it. The only 
effect is to take away the power of removal 
from the President alone and restore it to the 
parties by whom the Constitution intended that 
it should be exercised. 
Assuming, then, that the case of Mr. Stanton 
is within the law, the next question is as to 
the validity of the law itself. And here we 
are met, for the first time in our history as a || 
nation, by the assertion, on the part of the 


by the 
not fall 


Ca 


President, of the illimitable and uncontrol- 
lable power under the Constitution, in aecord- 
ance, as he insists, with the judicial opinion, 
the professional sentiment, and the settled 
practice under the Government of removing 
at any and all times all executive oflicers what- 
ever, Without responsibility to anybody, and as 
included therein the equally uncontroWable 
power of suspending them indefinitely and 
supplying their places from time to time by | 
appointments made by himself ad interim. 
If there be any case where the claim has here- 
tolore extended, even in theory, beyond the | 
mere power to create a vacancy by removal | 
during the recess of the Senate, I do not know | 
it. It there be any wherein the power to sus- 
pend indefinitely, which goes even beyond this, 
has been asserted, it is equally new to me. | 
This truly regal pretension has been fitly re- || 
served for the first President who has ever 
claimed the imperial prerogative of founding 
governments by proclamation, of taxing with- 
out a Congress, of disposing of the public 
property by millions at his own will, and of 
exercising a dispensing power over the laws. 
It is but a logical sequence of what he has 
been already permitted to do with absolute | 
impunity and almost without complaint. If 
he could be tolerated thus far. why not con- 
summate the work which was to render him 
supreme, and crown his victory over the legis- 
‘ative power by setting this body aside as an 
advisory council, and claiming himself to be | 
the rightful interpreter of the laws? The de- 
lense made here is a defiance, a challenge to [ 
the Senate and the nation, that must be met 
and answered just now in such a way as shall , 
etermine which, if any, is to be the master. || 





| tracted examination of this question. 


| your decision, all that will remain for you will 


be only the formal abdication of your high 
trust as part of the appointing power, because 
there will be then absolutely nothing left of it 
that is worth preserving. 

But let us see what there is in the Constitu- 
tion to warrant these extravagant pretensions, 
or to prevent the passage of a law to restore 
the practice of this Government to the true 
theory of that instrument. 

I do not propose to weary you with a pro- 


I could 


not add to what I have already said on the | 


| same subject in the discussion in the House of 


the bill relating to removals from office in De- 
cember, 1866, to which I would have ventured 
to invite your attention, if the same point had 
not been so fully elaborated here. You have 


already passed upon it in the enactment of the 


present law by a vote so decisive and over- 
whelming, and there is so little objection on 
the part of the counsel for the President to the 
validity of that law, that I may content myself 
with condensing the arguments on both sides 


into a few general propositions which will com- 


prehend their capital features. 

The case may be stated, as I think, analytic- 
ally and synoptically thus: 

The first great fact to be observed is, that 
while the Constitution enumerates sundry ofli- 
ces, and provides the manner of appointment 
in those cases, as well as in ‘‘all others to be 
created by law,”’ it prescribes no tenure except 
that of good behavior in the case of the judges, 
and is entirely siient on the subject of removal 
by any other process than that of impeachment. 

From this the inferences are: 

1. That the tefure of good behavior, being 
substantially equivalent to that for life, the 


office must in all other cases be determinable 


| at the will of some department of the Govern- 
| ment, unless limited by law; which is, how- 


ever, but another name for the will of the law- 
makerhimself. And this is settled by authority. 
2. That the power of removal at will, being 


an implied one only, is to be confined to those | 


cases where the tenure is not ascertained by 


| law; the right of removal in any other form 


than by the process of impeachment depending 
entirely on the hypothesis of a will of which 


the essential condition always is that it is free | 


toact withoutreason and without responsibility. 

8. That the power of removal, being im- 
plied as a necessity of state to secure the de- 
pendence of the officer on the Government, is 
not to be extended by construction so as to 
take him out of the control of the Legislature, 


Executive. 


The next point is that the President is by | 


| the terms of the Constitution to ‘‘nominate, 


and by and with the advice and consent of the 
Senate appoint,’’ to all offices, and that with- 
out this concurrence he appoints to none ex- 
cept when authorized by Congress. 
may be described as the rule of the Constitu- 
tion. 

The exceptions are: 

1. That in the cases of inferior offices the 


| Congress may lodge this power with the Presi- 


dent alone or with the courts or the heads of 
Departments ; and 

2. That in cases of vacancy happeniug 
during the recess of the Senate he may—not 
appoint—but jill them up by granting commis- 
sions to expire at the end of the next session 
of that body. 

From which it appears— 

1. That the President cannot, as already 
stated, in any case, appoint alone without the 


And this 


express authority of Congress, and then only | 


in the case of inferior offices. 

2. That the power to supply even an acci- 
dental vacancy was only to continue until the 
Senate was in a condition to be consulted and 
to advise and act upon the case; and 


8. As a corollary from these two proposi- | 


tions, that if the power to remove in cases 


THE CONGRESSIONAL GLé BE. 


327 
incident to the power to appoint, it belongs to 
the President and Senate, and not to the Pres- 
ident alone, as it was held in that case to be 
in the judge who made the appointment. 

The argument upon which this implied and 
merely inferential power, not of * filling up,”’ 
but of maling a vacancy during the recess— 


| which is now claimed te extend to the making 


| and make him dependent on the will of the || 


of a vacancy at any time—has been defended, 
is— 

lirst. The possible necessity for the exer- 
cise of such a power during the recess of the 
Senate, or, in other words, the argument ab 
inconvenienti, 

Second. That the power of removal is a 
purely executive function, which, passed by 
the general grant in the first seetion of the 


_ second article of the Constitution, would have 


carried the power to appoint, if unprovided 


| for, and is to be considered in him in all cases 


wherein it has not been expressly denied or 
lodged in other hands; while the association 


| of Lhe Senate, the same not being an execu- 


tive body, is an exception to the general prin- 


| ciple, and must be taken strictly so as not to 


extend thereto. 
Third. That it is essential to the President 


| as the responsible head of the Government, 


charged by his oath with the execution of the 
laws, that he should control his own subor- 


' dinates by making their tenure of office to 


depend upon his will, so as to make a unit of 
the Administration. 

The answer-to the first of these propositions 
is that there is no necessity for the exercise of 


| the power during the recess, because the case 
| supposed may be provided for by Congress— 


as it has been by the act now in question—- 
under its express constitutional authority *‘ to 
make all laws which shall be necessary or 
proper for carrying into execution all powers 


| vested in the Government, or in any Depart- 


ment thereof,’’ a power which, by the, way is 
very strangely claimed by one of the President’s 
counsel to be an implied one. 

‘lo the second the answer is that whether an 
executive power or not depends ou the struc- 


| ture of the Government, or, in other words, on 
what the Constitution makes it; that the clause 


in question is buta distributive one ; that if all 
executive power is in the President, then by 
parity of reason all legislative power is in Con- 
gress without reference to the Constitution ; 


| that the Senate is not only associated with the 


President in the general appointing power, but 
that the power itself may be withdrawn by 
Congress almost entirely trom both, under the 
provision in regard to inferior offices, which 
would involve a repugnancy to the general 
grant relied on, if the power be an executive 


| one; that if no provision had been made for 
| appointment in the Constitution the power to 


supply the omission would have resulted to the 
law-maker under the authority just quoted, to 
make ‘‘all laws that might be necessary or 
proper for carrying into execution all powers 
vested in the Government or any department 
thereof,’’ which carries with it the power to 


| create all offices ; andthat, moreover, this power 


| of removal, in 


| affairs of this nation as if he 


where the tenure is indefinite be, as it is || 


solemnly conceded by the Supreme Court of 


the only ease wherein it is 
referred to, is made a judicial one. 

‘lo the third the answer is— 

1. That however natural it may be for the 
President, after an unchecked career of usurp- 
ation for three long years, during which he 
has used his subordinates generally as the 
slavish ministers of his will, and dealt with the 
had been its 
master also as well as theirs, he greatly mis- 
takes and magnifies his office, as has been 
already shown in the fact that under the Con- 
stitution he may be stripped at any time by 
Congress of nearly the whole of the appoint- 
ing power; and, 

2. That the responsibility of the President 
is to be graduated by, and can be only com- 
mensurate with, the power that is assigned 
to him; that the obligation imposed on him is 
to take care that the laws are faithfully exe- 
cuted, and not his will, which is so strangely 


the claim asserted is to be maintained by || the United States in re Heenan (13 Peters) an || assumed to be the only law of the exalted 
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functionaries who surround him; and that it 
is not only noé essential to the performance of 
their duty under the law that the heads of De- 
partments should be the mere passive instru- 
ments of his will, but the very contrary. 

Upon this brief statement of the argument 
it would seem as if there could be no reason- 
able doubt as to the meaning of the Constitu- 
tion. But the high delinquent who is now on 
trial, feeling that he cannot safely rest his case 
here, and shrinking from the inexorable logic 
that rules it against him, takes refuge in the 
past, and claims to have found a new Constitu- 
tion that suits him better than the old one, in 
the judicial authorities, in the opinion of the 
commentators, in the enlightened professional 


and public sentiment of the nation, and in a | 


legislative practice and construction that are 
coeval with the Government,and have continued 
without interruption until the present time. 
A little inquiry, however, will show thatthere 


is nv altar of sanctuary, no city ofvefuge here, | 


to shelter the greatest of the nation’s malefae- 
tors from the just vengeance of a betrayed and 
indignant people. 

And first, as to judicial authority. There 
are but three cases, { think, wherein these ques- 
tions have ever come up for adjudieation be- 
fore the Supreme Court of the United States, 
and in all of them the decisions have been 
directly in conflict with the theory and pre- 
tensions of the President. 

The first was the familiar one of Marbury 
vs. Madison, 1 Cranch, 256, made doubly mem- 


SUPPLEMENT TO 
Btemsees: Jantion: delivering the opinion— 


that— 
**All offices, the tenure of which is not fixed by the 


Constitution or limited by law, must be held either |; 


during good behavior or at the will and discretion 
of some department of the Government, and subject 
to removal at pleasure.” 

And again that— 

“In the absence of all constitutional provisions or 
statutory regulation it would seem to be a sound and 
necessary rule to consider the power of removal as 
an incident to the power to appoint.” 

They add, however— 
construction that the power was vested in the Presi- 
dent alone,and that such would appearto have been 


But it was very early adopted as the practical | 


| now provided for in case of death; and the sayy 


| Vacancy, would pass upon the demerits of ; 
| incumbent. 


the /egislative construction, because in establishing 


the three principal Departments of State, War, and 
Treasury, they recognized the power of removal in 
the President, although by the act of 1798, establish- 
ing the Navy Department, the reference was not by 
name to him,” 

The result was that upon the principles thus 
enunciated, involving the exception as to cases 
where the tenure was limited by law, as laid 
down in Marbury rs. Madison, they declared 
the power of removal to have been well exer- 
cised by the judge who made the appointment 
under the law, for the reason only that it was 
an incident thereto. 


| fied by the remark that ‘* this power of rem 


It is well worthy of remark, however, in this | 


connection, that although what is thus gratui- 
tously said as to the practical construction in 


| Opposition to the rule’ there recoguized does 


not conflict in any way with the doctrine of 
Marbury vs. Madison, it is entirely at variance, 


' as seems to be confessed, with the decision 


orable by the fact that it arose out of one of || 
the so-called midnight appointments made by | 


the elder Adams—the same, by the way, whose 
casting vote as an executive officer turned the 
seale in favor of the power to which he was 


destined to suceeed in the First Congress of || 


1789, on the eve of his retirement—under a law 
which had been approved only the day before, 
authorizing the appointment of five justices of 
the peace for the District of Columbia, to serve 
respectively for the term of five years. 
commission in question had been duly signed 
and registered, but was withheld by his sue- 
cessor (Jefferson) on the ground that the act 
was incomplete withoutadelivery. It was not 
claimed by him that the appointment was re- 
vocable if once consummated. If it had been, 
the resistance would have been unnecessary,and 


the assertion of the right to the office an idle | 


one. Chief Justice Marshall, in delivering the 
opinion of the court, holds this language : 


a Where an officer is removable at the will of the 
Executive, the cireumstance which completed his 


The | 


appointment is of no consequence, because the act is | 


atany time revocable. But where the officer is not 


removable at the will of the Executive, the appoint- || 
cannot be annulled. | 


ment is not revocable and 
Having ence made the appointment his power over 
ihe ollice is terminated in all cases where by law the 
officer is not removable by him. Then, as the law 
creating the oflice gave the right to hold for five 
years independent of the Kxecutive, the appoint- 
ment was not revocable, but vested in the officer legal 
rights that are protected by the laws of his country.” 


The point ruled here is precisely the same as 


that involved in the tenure-of-oflice act. to wit: | 


that Congress may define the tenure of any 
office it creates, and that once fixed by law it 


is no longer determinable at the will of any- | 


body—the act being a mere substitution of the 
will of the nation for that of the Executive, 
by giving that will the form of law, which is, 
indeed, the only form that is consistently ad- 
missible in a governmentof law. The present 
iuxecutive insists—as J efferson did not—that he 


has the power under the Constitution to remove | 


or suspend at any and all times any executive 
officer whatever for causes to be judged of by 
himself alone ; and that, in the opinion of hisad- 
visers, this power cannot be lawfully restrained ; 
which is in effect to claim the power to appoint 
without the advice and consent of the Senate, 
as he has just now done, as well as to remove. 

The next case in order is that of ex parte 
Heenan, reported in 13 Peters, which involved 
a question as to the right of the judge of the 
district court of Louisiana to remove, at his 
diseretion, a clerk appointed by him indefi- 
nitely under the law. 





itself, which, on the doctrine of Mr. Madison 
in the debate of 1789, that the power of removal 
was a strictly executive one, and passed by 
the general grant of the Constitution, unless 
expressly denied or elsewhere lodged, musthave 
been inevitably the other way, because in that 
case it must have resulted, not to the judge, 
but to the President. Whether a mere per- 
missive, sub silentio, exercise of a power like 
this, or even a temporary surrender on grounds 
of personal confidence or party favor, where it 
perhaps violated no constitutional interdict, and 
was, Jn point of fact, authorized as to all but 
the superior offices, can raise a prescription 
against a constitutional right, or how many 


laws it will require to abrogate the fundamental | 


law, I will not stop now to inquire. _ It is sufli- 
cient for my purpose that the case decides that 
the power ofremovai is but an incident to the 
power of appointment, and that, of course, it 
can be exercised only by the same agencies, as 
the tenure-of-oflice act exactly provides. 

The next and last case is that of the United 
States ex relatione vs. Guthrie, reported in 17 
Howard, 284, which was an application for a 
mandamus to the Secretary of the Treasury to 
compel him to pay the salary of a territorial 
judge in Minnesota, who had been removed by 
the President before the expiration of his term, 
which was fixed by law at four years. The 
case was dismissed upon the doctrine that the 
proceeding was not a proper one to try the 
title to an office, and therefore the question of 
the power to remove was not disposed of or 
discussed, except by Justice McLain, who dis- 
sented on the main point and felt called upon, 
of course, to pass upon the other. 
his opinion mainly for the purpose of borrow- 
ing, with a part of the argument, an important 


| statement in relation to the views of the bench 


The court say there— | 


| think, is unwise and illogical. | 
The President and Senate appoint to office; there- 


that was almost coeval with the Constitution 
itself on this question. He says, on page 306; 

“There was great contrariety of opinion in Con- 
gress on this power. With the experience we now 
have in regard to its exercise there is great doubt 
whether the most enlightened statesman would not 
come to a different conclusion.” 

The power referred to was that of the re- 
moval by the President of the heads of the 
principal Departments of the Government, as 
conceded by the acts of 1789. 


“The Attorney General calls this a constitutional | 


power. ‘There is no such power given in the Consti- 
tution. It is presumed to be in the President from 
the power of appointment. his presumption, | 
The reasoning is: 


tore the President may remove from office. Now, the 
argument would be legitimate if the power to re- 
move were inferred to be the same that appoints. 


I refer to | 








| 
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| Marshall at its head.” 


“It was supposed that the exercise of tj, , 
by the President was necessary for the elfic joy; 
charge of executive duties; that to consult ¢) = 
ate in making removals the same as making ay 
ments would be too tardy for the correction of y 
By a temporary appointment the public , 


Wer 


likes 
SUrVice js 


vision could be made where immediate remoy, 
necessary. The Senate, when called upon ty ¢ 


Line 


* This, [ have never doubted, was the trys , 
struction of the Constitution; and Lam able; 
it was the opinion of the late Supreme ( 


0 Say 


OUFL With 


And again: 


“If the power to remove from office may be inferpes 
from the power to appoint, both the clements or u_ 
appointing power are necessarily included. J 
Constitution has declared what shall be the ex 
tive power to appoint, and, by consequence, the. 
power should be exercised in a removal,” 


\- 
“ale 


It will be said, perhaps, that all this is quali. 


Ve ] 
has been, perhaps, too long established and 
exercised to be now questioned.”’ It is enough, 
however, to refer to the observation which {y}. 
lows, that ‘*the voluntary action of the Senate 
and the President would be necessary to change 
the practice,’’ to show what was meant by him, 
Such events as our eyes have witnessed, and 
such a conjuncture of affairs following fast upon 
their heels as would leave the Executive wiih 
all his formidable patronage and all the prestige 
of his place, without even the meager support 
of a third in either House, were scarcely within 
the range of human probability. When he 


| remarks, therefore, that it was *‘ perhaps too 


late to question it,’’ he means, of course, ‘to 


i 


question it swecessfully,’’ as the context shows, 


| if he had meant otherwise he would not have 
| referred to a voluntary change of practice as 
| operating a corresponding change of the Von- 
| stitution. 


He was too good a lawyer and too 
large a statesman t» aflirm that the fundamental 
law of a great State could be wrested from its 
true construction either by the errors of the 
Legislature, or the toleration of a mischievous 
practice and a monster vice for less than eighty 
years. 

‘It is apparent, then, from all the cases, that 


| the judicial opinion, so far from sustaining the 


view of the President, settles at least two 
points which are fatal to his pretensions : /irst, 
that Congress may so limit the tenure of an 
office as eo render the incumbent irremovable 
except by the process of impeachment; and 
second, that the power to remove, so far as it 
exists, is but an incident to the power to 
appoint. 

Nor is it any answer to say, as has been 
claimed in debate on this floor, that these were 
cases of inferior offices where, under the Cou- 
stitution, it was within the power of Congress 
to regulate them at its discretion. There is 


| nothing in the provision as to inferior ollices 
| to distinguish them from others beyond the 


mere article of appointment. This is a ques 
tion of tenure, and that is equally undetined 
as to both, except in the few cases specially 


| enumerated therein. It was equally within the 


power of Congress to regulate in one case as 
in the other. ‘he right to regulate is a neces: 
sary result of the right to create. When it 
establishes an office, as it has established the 


| departmental bureaus, by law, it has, of neces: 


sity, the right to prescribe its duties and say 
how long it shall be held and when it shall 
determine. When it does say so, it can hardly 
be maintained with any show of reason that 4 
power which is only implied from the fact that 


| the tenure of office has been left indefinite in 


the Constitution which has vested the estab- 
lishment of offices in Congres, shall be held to 
operate to defeat its will and shorten the lile 
of its own creature in cases where its legisla 
tion is express. 

And so, too, as to the doctrine that the 
power of removal is but an incident to the 
power to appoint. That is settled upon 
grounds of reason, as a general principle, 
which has no more application to inferior 
offices than to superior ones. The idea is that 
the power of removal wherever it exists 1s 1° 
the very nature of things but part and parcel 
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of the power to appoint, and that as a conse- 
snence the power that makes, and none other, 
unmake; and on this idea it was ruled in 
ticular ease that the power to remove 
the judge, because the authority to ap- 
point was there. It equally rules, however, 
that where the appointment is in the head of a 
Department the power of removal belongs to 
im: that where it is lodged by Congress in 
tho President alone it isin him only ; and where 
«in the President and Senate conjointly 
‘hore it is in both; which is precisely the doc- 
‘sian maintained by the minority in the Con- 
ae ec of 1789. It ought to be a sufficient an- 
cwer, however, that no such distif®tion was 
taken by Justice Thompson in the Heenan 
case, although he referred to the departure 
from this rule in the practical construction 


which had assigned the power to the President 


must 
the par 


was in 


“Qn 


aione. 

i (he judicial opinion having thus signally 
failed to support the dangerous heresies of the 
President, the next resort is to that of the 
statesmen, lawyers, and publicists who have 
from time to time illustrated our history. And 
here, too, it will be found that the great crim- 
inal who is at your bar has no better support 
than he has found in higher quarters. 

[am not here to question the doctrine which 
has been so strongly urged, upon the authority 
of Lord Coke, that contemporaneous exposi- 
tion is entitled to great weight in law. 
itto be sound, however, it will hardiy be pre- 
tended, I suppose, that there is anything of 
this description which will compare in value 
with the authoritative, and, I might almost say, 
oracular utteranees of the Iederalist, which 
was the main agent, under Providence, in se- 
curing for the Constitution the support of the 
people of the several States, and has since 


Taking | 


oceupied the rank of a classic in the political | 


literature of America. And yet, in the seventy- 
seventh number of that series, which is ascribed 
to the pen of Alexander Hamilton, himself 
perhaps ‘‘the first among his peers’’ in the 
Convention which framed that instrument, it 
isassumed as an unquestionable proposition 
and that, too, in the way of answer to the objec- 
tion of instability arising from frequent changes 
of administration, that inasmuch ‘‘as the Senate 
was to participate in the business of appoint- 
ments, its consent would therefore be neces- 
sary to displace as well as te appoint.’’ Nor 
was it considered even necessary to reason out 
a conclusion that was so obvious and inevita- 
ble. It does not seem to have been supposed 
by anybody that a power so eminently regal 
could ever be raised in the executive of a 
limited Government out of the inere fact of the 
silence of the Constitution on that subject and 
the failure to provide any other mode of re- 
moval than by the process of impeachment. 
If the conclusion, however, was not a sound 
one, then it was no better than a false pre- 
tense, which those at least who concurred in 
its presentation were morally estopped from 
controverting. And yetit is to one of the dis- 
tinguished authors of these papers, in his qual- 
ity of a legislator, that the nation is mainly 
indebted for the vote which inaugurated and 
fastened so long upon it the mischievous and 
anti-republican doctrine and practice which it 
has cost a revolution to overthrow. It does 


hot seem, however, to have effected any change | 


in the opinions of the distinguished author, as 
we find him insisting in a letter written ten 
years afterward to James McHenry, then Sec- 
retary of War, that even the power to fill vacan- 
cies happening during the recess of the Senate 
s lo be confined to ‘‘such offices as having been 
once filled have become vacant by accidental 
circumstances, ”’ 


f rom the time of the settlement of the policy 
e ) 


Pig down till the accession of the younger 
“dams in 1826, a period of nearly forty years, 


we question does not seem to have been agi- 
ated, 


for the very satisfactory reason that the | 


the Government on this subject by its Grst | 


patronage was so inconsiderable, and the cases | 


‘ abuse so rare, as to attract no attention on 
© part of public men. 
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|} year, however, a committee was raised by the 


Senate, headed by Mr. Benton, and composed 


of nine of the most eminent statesmen of that | 


day, to consider the subject of restraining this 
power by legislation. ‘hat committee agreed 


in the opinion that the practice of dismissing | 
from office was a dangerous violation of the | 


Constitution, which had in their view been 
‘changed in this regard by construction and 
legislation,’ which were only another name for 
legislative construction, and reported sundry 
bills for its correction not unlike in some re- 
spects to the present law. Those bills failed 
ofcourse, but with the public recognition ofthe 
new and alarming doctrine which followed the 
accession of the next Administration, that the 


public oltices, like the plunder of a camp, were | 


the legitimaéee spoils of the victorious party, 
the subject was revived in 1835 by the appoint- 
ment of another committee, embracing the 
great names of Calhoun, Webster, and Benton, 
for the same object. The result of their labors 
was the introduction of a bill requiring the 


President in all cases of removal to state the | 
reasons thereof, which passed the Senate by a | 


vote of 31 to 16, or nearly two thirds of that 
body. In the course of the debate on that 
bill, Mr. Webster, whose unsurpassed, and, as I 
think, unequaled ability as a constitutional 
lawyer will be contested by nobody, held this 
emphatic language. 

** After considering the question again and again 
within the last six years Ll am willing to say that, in 
my deliberate judgment, the original decision was 
wrong. Leannot but think that those who denied 
the power in 1789 had the best of the argument. It 
appears to me, alter thorough and repeated and con- 
scientious examination that an erroneous interpre 
tation was given to the Constitution in this respect 
by the decision of the First Congress.” 

And again: 


“T have the clearest conviction that they (the Con- 
vention) looked to no ether mode of displacing an 


| officer than by impeachment or the regular appoint- 


ment of another person to the same place.” 

And further : 

“T believe it to be within the just power of Con- 
gress to reverse the decision of 1759, and L mean to 
hold myself at liberty to act hereafter upon that 
question as the safety of the Government and of the 


| Constitution may require.” 


Mr. Calhoun was equally emphatic in his 
condemnation of the power and speaks of pre- 


vious cases of removal as ‘‘ rather exceptions | 


than constituting a practice.’ 
The like opinion was obviously entertained 
by both Kent and Story, the two most distin- 


| guished of the commentators on the Constitu- 


tion, and certainly among the highest author- 
ities in the country. The former, atter referring 
to the construction of 1789 as but 


‘©a loose, 


| incidental, and declaratory opinion of Con- 


gress, 


is constrained to speak of it as “ta 


| striking factin the constitutional history of our 


Government that a power so transcendent as 
that which places at the disposal of the Presi- 
dent alone the tenure of every executive officer 
appointed by the President and Senate, should 


| depend on inference merely, and should have 


been gratuitously declared by the First Congress 
in opposition to the high authority of the Fed- 


| eralist, and supported or acquiesced in by some 


of those distinguished men who questioned or 


denied the power of Congress to incorporate a | 


national bank.’’ (1 Kent's Commentaries, sec. 
16, p#308.) The latter speaks of it with equal 
emphasis as ‘‘constituting the most extraor- 
dinary case in the history of the Government 
of a power conferred by implication in the 
Executive by the assent of a bare majority in 


Congress which has not been questioned on 


many other occasions.’* (2 Commentaries, sec. 
1543. ) 

The same opinion, too, is already shown 
upon the testimony of Judge McLain, as cited 
above, to have been shared by ‘‘the old Su- 
preme Court, with Marshall at its head.’’ It 
seems, indeed, as though there had been an un- 
broken current of sentiment from sources such 
as these through all our history against the ex- 
istence of this power. If there be any appar- 
ently exceptional cases of any note but the 
equivocal one of Mr. Madison, they will be found 
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|| 1789 and the long practice that is supposed to 
have followed it. I make no aceount of the 
‘opinions of Attorneys General, although [| 
| might have quoted that of Mr. Wirt, in 1818, 
|, to the effect that it was only when Congress 
had not undertaken to fix the tenure of the 
office that the commission could run during 
the pleasure of the President. They belong to 
the same category as those of Cabinet officers. 
It may not be amiss, however, to add just here 
| that although this question was elaborately 
argued by myself upon the introduction of the 
bill to regulate removals from office in the 

House of Representatives, which was substan- 
| tially the same as the present law, which was 
depending at that time, no voice but one was 
lifted up in the course of a protracted debate 
against the constitutionality of the measure it- 
self, 

What, then, is there in the legislation of 
1789, which is claimed to be not only a con- 
temporary but an authoritative exposition of 
the meaning of the Constitution, and has no 
value whatever except as the expression of an 
Opinion as to the policy of making the heads 
| ot Departments dependent on the President, 
unless the acts of that small and inexperienced 
Congress are to be taken as of binding force 
upon their successors and as a sort of oracular 
outgiving upon the meaning of the Constitution? 

Whatever may have been the material. pro- 
visions of the several acts passed at that session, 
for the establishment of these Departments, it 
is mot to be supposed that it was intended t 
| accomplish a result so clearly not within the 
province of the law-maker as the binding set- 
tlement of the sense of that instrument on so 
grave a question. ‘The effect of these acts has, 
i think, been greatly misunderstood by those 
whorely on them for such a purpose. All that 
they amount to is the concession to the Presi- 
dent, in such a form as was agreeable to his 
friends, of a power of removal which the ma- 
jority was disposed to accord to him in eases 
where the tenure of the officer was left indefi- 
nite, and the office was therefore determinable 
at will, but which those friends declined to 
accept as a grant, because they claimed it as a 
right. The result was but a compromise, which 
evaded the issue by substituting an implied 
grant for an express one, and left the question 
in dispute just where it found it. The reeord 
shows, however, that even in this shape the 
bill finally passed the House by a vote of only 
29 to 22. In the Senate, however, where the 
debate does not appear, it was carried only by 
the casting vote of the Vice President, not 
properly himself a legislative but an executive 
ollicer, who had a very direct interest in the 
decision. 

‘The case shows, moreover, as already sug- 
gested, that there was no question involved as 
to the duration of the office. Whether it 
could be so limited, as has been done in the 
tenure-of-oflice law, was not a point in con- 
| troversy, and is not, of course, decided. That 

it might be so, is not disputed as to the ‘‘in- 
ferior’’ offices. ‘The thing itself was done, 
and the right to do it acquiesced in and af- 
firmed, as shown already in the case of Mar- 
bury vs. Madison, as early as 1801. It can- 
not be shown, however, that there is any dif- 
ference between the cases of inferior and 
superior offices in this respect. There is no 
word in the Constitution to require that the 
latter shall hold only at pleasure. Both are 
created by law, and Mr. Madison himself ad- 
mits, in the debate of 1789, that ‘‘ the legista- 
tive power creates the otlice, defines the power, 
limits its duration, and annexes the compen- 
sation.’’ All that the Constitution contains is 
the exception from the general power of ap- 
pointment inthe authority to Congress to vest 
that power in inferior cases in the President 
| alone, in the courts of law, or in the heads of 
Departments. But there is nothing here as to 
| the power of removal—nothing but as to the 
privile.. of dispensing with the Senate in the 
matter of appointments, and no limitation 
| whatever upon its power over the office itself 


i? 


In the last named | to rest only, as I think, upon the legislation of || in the one case more than in the other. 
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And now let me ask what did the decision 
@mount to, supposing it had even ruled the 
question at issue, but the act of a mere Legis- 
lature with no greater powers than ourselves? 
Is there anything in the proceedings of the 
Congress of 1759 to indicate that it ever assumed 
to itself the prerogative of setting itself up as 
un interpreter of the fundamental law? ‘The 
men who composed it understood their fune- 
lions better than to suppose that it had any 
jurisdiction over questions of this sort. If it 
had, so have we, and judgments may be reversed 
on a rehearing, as constitutions cannot be. But 
if it did exist whence was it derived? How 
was the Congress to bind the people by alter- 
ing the law to which it owed its own existence, 
and all its powers? It could not bind its sue- 
cessors by making even its own enactments 
irrepealable. If it had a right to give an opin- 
ion upon the meaning of the Constitution, why 
may we not do the same thing? ‘lhe Presi- 
dent obviously assumes that they were both 
wiser and better than ourselves. If the respect 
which he professes for their opinions had ani- 


a 


| 


SUPPLEMENT TO 


ee 


shall ‘‘ make all laws that shall be necessary 
and proper for carrying intoexecution all power 
vested by the Constitution in the Government 
of the United States, or in any Department or 
officer thereof.’’ ‘To infer in the face of such 
& provision as this, that any or all powers 
necessary to either department of the Govern- 
ment belong to them, of course, because they 
are necessary, is a reflection on the under- 
standings of the framers of the Constitution, 
and is in effect to nullify the provision itself, 


by enabling the other Departments of the Gov- || 


ernment to dispense entirely with the action | 


of the law-maker. 

But, admitting the act of 1789 to import, in 
its fullextent, all that it is claimed to have de- 
cided, it is further insisted that this untoward 
precedent has been ripened into unalterable 


| law by a long and uninterrupted practice in 


| conformity with it. 


If it were even true, as 


| stated, there would be nothing marvelous in | 
_ the fact that it has been followed up by other | 


mated him in regard to the Congresses which |} 


have sat under his administration, the nation 


we relieved of the painful necessity of arraign- 
ing the Chiet Magistrate of the Republic at 


your bar for his crimes against order, and lib- | 


erty, and his open defiance of law. 

However it may be with others, I am not 
one of those who think that all wisdom and 
virtue have perished with our fathers, or that 


they were better able to comprehend the im- | 


port of an instrument with whose practical 
workings they were unfamiliar than we who 
are sitting under the light of an experience of 


eighty years, aud suffering from the mistakes || 


which they made in regard tothe future. They 


made none greater than the illusion of suppos- || 


ing that it wus impossible for our institutions 
to throw up to the surface a man like Andrew 
Johnson ; and yet it was this mistake—perhaps 
no other—that settled the first precedent, which 
was so likely to be followed, in regard to the 
mischievous power of removal from office. But 


if twenty-nine votes in the House at that day, | 


making a meager majority of only seven, and | 


nine only in a Senate that was equally divided, 
in the first hours of constitutional life, and with 
sucha President as Washington, to fling a rose- 
colored light over the future of the Republic, 
had even intended to give, and did give, a 


construction to our great charter of freedom, | 


what is to be said of 133 votes to 37, constitut- 
ing more than three fourths of one House, and 
of 85 to 11, or nearly a like proportion of the 
other, in the maturity of our strength, with a 
population of nearly forty millions, and under 
the light of an experience which has proved 


that even the short period of eighty years was | 


capable of producing what our progenitors 


supposed to be impossible even in the long | 


tract of time? 


But there is one other consideration that | 
presents itself just here, and it is this: it | 


does not strike me by any means as clear that 
there was anything in the act of 1789, aside 
from any supposed attempt to give it the force 
of an authoritative exposition of the Constitu- 
tion, that was necessarily inconsistent with the 


legislation of a kindred character. It is not 
to be doubted that a general opinion did pre- 
vail for many years that all the offices of the 


| Government not otherwise provided for in the 
would have been spared much tribulation and | 


Constitution ought to be held at will, for the 
obvious reason, among others, that it rendered 
the process of removal easy by making an im- 
peachment unnecessary. The only question in 
dispute was in whose hands this power could 
be most appropriately lodged. It so happened, 


| however, thatthe first of our Presidents brought 





view of that instrument which I have been en- || 


deavoring to maintain. 
lodged by it with the President as a mere gen- 


eral grant of power, there was nothing cer- | 


tainly in is terms to prevent ii. So far at 
least as regarded the inferior officers, it re- 


sulted from the express authority of Cengress | 
to vest the power of appointment in the Presi- | 
dent alone, that they might have even left the | 


power of removal in the same hands also as an 
cident, And so, too, as to the superior ones. 


spageorer toremove in any case was but an im- 
plied one. 


enable the Executive to perform his proper 
functions under the Constitution, instead of 
raising the power in himself by the illogical 
inference, that it must belong to him qua Ex- 
ecutive, it presented one of the very cases for 
which it is provided expressly that Congress 


Taking the authority | 


If it was necessary, as claimed, to | 


with him into the office an elevation of char- 
acter that placed him above all suspicion, and 
assured to him a confidence so unbounded that 
it would have been considered entirely safe to 
vest him with unlimited command; and it was 
but natural, as it was certainly highly conven- 
ient, that the exercise of that will, which was 
to determine the life of the officer, should be 
lodged with him. It was so lodged. 

But is there anything remarkable in the fact 
that the precedent thus set should have been 
followed up in the practice of the Government? 
It would have been still more remarkable if it 
had been otherwise. It was a question of pat- 
ronage and power—of rewarding friends, and 
punishing enemies. A successful candidate for 
the Presidency was always sure to bring in with 
him a majority in the popular branch at least, 
along with a host of hungry followers flushed 
with their victory and hungering after the spoils. 
Was it expected that they should abridge his 
power to reward his friends, or air their own 
virtue by self-denying ordinances? That would 
have been too much for men, and politicians, 
too. No. Though the wisest statesmen of the 
country had realized and deplored for forty 
years at least the giant vice which had been 
gnawing into the very entrails of the state, and 
threatened to corrupt it in all its members, 
there was no remedy left, but the intervention 
of that Providence which has purified the heart 
of the nation through the blood of its children, 
and cast down the man who ‘‘ but yesterday 
might have stood against the world,’’ so low, 
that with all his royal patronage there are none 
left—no, I think not one—‘‘so poor as to do 
him reverence.”’ 

It is not even true, however, that the pre- 
cedent of the Congress of 1789 has been fol- 
lowed invariably and without interruptiom since 
thattime. The history of ourlegislation shows 
not only repeated instances wherein the tenure 
of office has been so precisely defined as to 
take the case entirely out of the control of the 
Executive, but some in which even the power 


of removal itself has been substantially exer- | 


cised by Congress, as one would suppose it 
might reasonably be, where it creates and may 
destroy, makes and may unmake, even the sub- 
ject of controversy itself. 

The act of 1801, already referred to in con- 
nection with the case of Marbury and Madison, 
assigning a tenure of five years absolutely to 
the officer, involves a manifest departure 
from it. 

The five several acts of August 14, 1848, 
March 3, 1849, September, 1850, and May 3, 
1854, providing for the appointment of judges 











| in the Territories of Oregon, Minnesota, Noy 
| Mexico, Kansas, and Nebraska, and {ixjy, 
their terms of office at four years absolyte, 
are all within the same category. 

The act of 25th February, 1863, followed by 
that of June 3, 1864, establishing the office oj 
Comptroller of the Currency, detining his term 

and making him irremovable except by and wir) 

the advice and consent of the Senate, and up 

reasons to be shown, is another of the ey 
| deseription. 

The act of March 3, 1865, which authorizes 
any military or naval officer who has been djs. 
missed by the authority of the President tp 
| demand ®trial by court-martial, and in defay); 
of its allowance within six months, or of q 
sentence of dismissal or death thereby, avoids 
the order of the Executive; and the act of 
July 13, 1866, which provides that no officer 
in time of peace shall be dismissed except jn 
| pursuance of a sentence of a court-martial, 

are both examples of like deviation of the 
| strongest kind, for the double reason that the 
President is, under the Constitution, the Com. 
mander-in-Chief of the Armyand Navy of the 
United States, and none but ciril officers aro 
amenable to the process of impeachment, and 
that the officer dismissed is absolutely restored, 
awakened into new life, and raised to his feet 
by the omnipotent fiat of the legislative power, 

And, lastly, the act of 15th May, 1820, (3 
Statutes, 582,) which dismisses by wholesale 
a very large and important class of oflicers at 
periods specially indicated therein, not only 
fixes the tenure prospectively, but involves 4 
clear exercise of the power of removal itself 
on the part of the Legislature. 

Further developments in the same direction 
would no doubt reward the diligence of the 
more pains-taking inquirer. ‘That, however, 
| would only be a work of supererogation, 
| Enough have been shown to demonstrate be- 
yond denial that the practice relied on has 
been anything but uniform. 

To establish even a local custom or pre- 
scription the element of continuity is as im- 
portant as that of time. Any break in that 
continuity by an adverse entry or even a con- 
tinual claim, would arrest the flow of a statute 
of limitations against the rightful owner of a 
tenement. An interruption of the enjoyment 
would be equally fatal to a prescription. But 
are we to be told that a case which in this view 
| would not even be sufficient to establish a com- 
position for tithes, or a trifling easement as be- 
tween individuals, is sufficient to raise a pre- 
scription against a constitutional right or to 
abrogate the fundamental law of a nation and 
bar the inappreciable inheritance of its peo- 
ple? The very statement of the proposition 
would seem to furnish its own refutation. 

But this is not all. If the case had even been 
one of uninterrupted continuity, how is it as to 
the element of time? ‘To settle a custom, either 
publie or private, it must have the hoar a¢ an- 
tiquity upon it; its origin must be traced far 
| back into the night of time, so far that no living 
memory can measure it, and no man can say 
| that he has drunk at its head-springs or stood 
beside its cradle. What is the case here? Itis 
a question of the fundamental law of a people 
whose dominions embrace a continent, and 
whose numbers are multitudinous as the stars 
of heaven. A little more than three quarters o! 
a century will measure the career that they have 
thus farrun. Whata mere spanisthis? Why 
I have seen on this floor, a not uninterested 
spectator cf this great drama, a veteran states: 
man, known by fame, and perhaps personally, 
to all of you, whose years go paek behind your 
Constitution itself. “But what is a century but 
the briefest hour in the life of a State? How 
is a mere non-user for seventy-five of its inian! 
years to be set up either to bar a fundamental 
right, or to prove that it never existed? It 
required six centuries of struggle with the pre 
| rogative to settle the British constitution firmly 
| upon the foundations of Magna Charta, and ne 

hostile precedent of the reigns of either the 
Plantagenets or Tudors was allowed to stand!" 
the way of the onward movement that cul- 
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minated in the revolution of 1688. And yet it 
is gravely urged on us, that the conduct of our 
national life is to be regulated by the mistakes 
(the Revolution has been squandered beyond 
—oovery by the thoughtless improvidence, or 
fon generous and trustful prodigality of an 
rier heir who had just come to his estate. 
And now I may venture to say, I think, that 
+ has been shown abundantly that all the re- 
cources of the President on this point have 
filed him. The awards of reason, the judg- 
ments of the courts, the opinions of states- 
men, lawyers, and publicists, the precedent of 
1789, and the practice of the Government, are 
against him. 


ea 


i] 
ail 


andtive minutes p.m.) [understand that the 
Manager is extremely ill to-day, and would 
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'| that isin the opinion of whatis sometimes called || heads of those whom our own past legislation 


+s childhood, and that the grand patrimony | 


Mr. MORRILL, of Vermont, (at fouro’clock | 


not be able to finish his argument if he were | 


well. Itherefore move that the Senate, sitting 
asa court, adjourn until to-morrow. 

The motion was agreed to; and the Sen- 
ate, sitting for the trial of the impeachment, 
adjourned until to-morrow at twelve o’clock. 


Turspay, April 28, 1868. 
The Chief Justice of the United States took 
the chair. 


his Cabinet, the trusted counselors whom he is |} has degraded into slaves. 


pleased to quote asthe advisers whom the 
Constitution and the practice of the Govern- 
ment have assigned to him. If all the world 
has forsaken him, they, at least, are still faith- 
ful to the chief whom they have so long accom- 
panied, and so largely comforted and encour- 
aged through all his manifold usurpations. 

It is true that these gentlemen have not been 
allowed to prove, as they would have desired 


-to do, that maugre all the reasoning of judges, 


lawyers, and publicists, they were implicitly 
of the opinion, and so advised the President, 


| that the tenure-of-oflice law, not being in ac- 


cordance with his will, was, of course, uncon- 
stitutional. It may be guessed, I suppose, 
without damage to our case, that if allowed 
they would have proved it. Withlarge oppor- 
tunies for information I have not heard of any 
occasion wherein they have ever given any opin- 
ion to the President, except the one that was 
wanted by him, or known to be agreeable to 
his will. If there had beentime I should have 


| been glad to hear from some of these function- 


| least, discourse of constitutional law. 


aries on that question. 


pleasant to hear the witness on the stand at | 


|| public interest has not suffered, the public | 


The usual proclamation having been made | 


by the Sergeant-at- Arms, 


The Managers of the impeachment on the | 


part of the House of Representatives and the 
counsel for the respondent, except Mr. Stan- 
bery, appeared and took the seats assigned to 
them respectively. ‘ 

(he members of the House of Representa- 
tives, as in Committee of the Whole, preceded 
by Mr. E. B. Wasupurne, chairman of that 
committee, and accompanied by the Speaker 
and Clerk, appeared, and were conducted to 
the seats provided for them. 

The Journal of yesterday’s proceedings of 
the Senate, sitting for the trial of the impeach- 


ment, was read. 
Mr. President, I send to 


Mr. SUMNER. 
the Chair an amendment to the rules of the 


curiosity has at least been balked by the denial 
of the high privilege of listening to the lumi- 


| nous expositions which some of these learned 


| Thebans, whose training has been so high as to | 


warrant them in denouncing us all—the legis- 
lators of the nation—as no better than ‘** Con- 
stitution tinkers,’’ would have been able to 
help us with. 

It is a large part of the defense of the Presi- 


dent, as set forth in his voluminous special | 


plea, and elaborated in the argument of the 
opening counsel, not only that his Cabinet 


When Cwsar falls 
his counselors will disappear along with him, 
Perhaps he thinks, however, that nobody is 
responsible. But shall we allow him to justify 
in one breath the removal of Mr. Stanton on 
the ground that under the law he was his mas- 
ter, and then in another, when arraigned for 
this, to say that heis not responsible because he 
took advice from those who are but mere au- 
tomata—only his ‘‘hands and voice,”’ in the 
language of his counsel—and no more than the 
mere creatures of his imperial will? This 
would be asad cendition, indeed, for the people 
of a Republic claiming to be free. We ean all 


| understand the theory of the British constitu- 


agreed with him in his views as to the law, but | 


that if he has erred, it was under the advice 
received from those whom the law had placed 
around him. It is not shown. however, and 


was not attempted to be shown, that in regard | 


| to the particular offense for which he is now | 


Senate, sitting for the trial of impeachments. | 


When that has been read, if there be no ob- 
jection, I will ask that it go over until the 
close of the arguments, to take its place with 
the other matters which will come up for con- 
sideration at that time. 

The CHIEF JUSTICE. The Secretary will 
read the proposed rule for information. 

The Chief Clerk read as follows: 

Whereas it is provided in the Constitution of the 
United States that on trials of impeachment by the 


Senate no person shall be convicted without the con- | 


currence of two thirds of the members present, and 
the person so convicted shall be removed from office; 
but this requirement of two thirds is not extended 
to any further judgment, which remains subject to 
the general law that a majority prevails; therefore, 
in order to remove any doubt thereupon : 

Ordered, That after removal, which necessarily 
follows conviction, any question which may arise 
with regard to disqualification or any further judg- 


ment shall be determined by a majority of the mem- 
bers present. 


Mr. DAVIS. 
of it. 

The CHIEF JUSTICE. The proposed order 
will lie over. ‘That is the disposition proposed 
by the Senator from Massachusetts. 
ager Witutams will proceed on the part of the 
House of Representatives. 


Mr. Manager WILLIAMS. 
and Senators, I have to thank you for the in- 
dulgence which you were kind enough to ex- 
tend to me yesterday at a time when I very 
much wanted it. I shall endeavor, however, 
to testify my gratitude by not abusing it. 

Before I closed yesterday I was referring to 
the position taken by me, and, as I thought, 


I object to the consideration 


sufficiently demonstrated, that the President | 


had failed in all his supports; that the reason 


of the thing, the natural reason, the cultivated | 


reason of the law, the judicial sentiment, the 

°pinions of commentators, the precedent of 
uJ . . 

1789, and even the practice, were all against 


im; but then I suggested that there was one | 
resource still left, and to that I now come, and || ta 


Mr. President | 


Mr. Man- | 


| 
| 


arraigned before you they were ever consulted 
by him. But to clear this part of the case of 


all possible cavil or exception, I feel that it | 


will not be amiss to ask your attention to a 


| few remarks upon the relations of the Presi- 
dent with this illegitimate body, this excres- 


| cence, this mere fungus, born of decay, which | 
has been compounded in process of time out | 


of the heads of the Departments, and has shot 
up within the last few years into the formidable 


| proportions of a directory for the general gov- 


ernment of the State. 
The first observation that suggests itself is 


that this reference to the advice of others pro- | 


ceeds on the hypothesis that the President | 


himself is not responsible, and is therefore at 
war with the principal theory of the defense, 
which is that he is the sole responsible head 
of the executive department, and must there- 
fore, ex necessitate, in order to the performance 
of his appropriate duties, have the undisputed 
right to control and govern and remove them 
at his own mere will—as he has just done in 
the case of Mr. Stanton—a theory which pre- 


| cludes the idea of advice in the fact that it 


makes the adviser a slave. What, then, does 
the President intend? Does he propose to 
abandon this line of defense? He cannot do it 
without surrendering his case. 


Is it his purpose, then, to divert us from the | 


track by doubling on his pursuers, and leading 
them off on a false scent, or does he intend the 
offer of a vicarious sacrifice? Does he think 
to make mere scapegoats of his counsclors by 
laying all his multitudinous sins upon their 
backs ? 
another Charles, by surrendering another Straf- 
ford to the vengeance of the Commons? We 
must decline to accept the offer. We want no 
ministerial heads. We do not choose in the 
pursuit of higher game to stoop to any ignobler 
quarry either on the land or on the sea. 
woul 


Does he propose to enact the part of | 


It | 
be anything but magnanimous in us to || then 
ke, as it would be base in him to offer, the |) power over the laws, had apparently taken the 


It would have been || 


If the || 


|| of his own special office, and no more. 





tion. The king can do no wrong. ‘The person 
of majesty is sacred. But then the irresponsi- 
bility of the sovereign is beautifully reconciled 
with the liberty of the subject, by holding the 
ministry responsible, and thus taking care that 
he shall get no bad advice trom them. But 
what is to be our condition, with no recourse 
between the two, to either king or minister? 
It will be not unlike wkatis said in the touching 
plaintofthe Britons, ‘‘ The barbarians drive us 
to the sea, and the sea drives us back again on 
the barbarians.’’ 

But who made these men the advisers of 
the President? Not the Constitution, cer- 
tainly; not the laws, or they would have made 
them free. ‘The Constitution has given to him 
no advisers but the Senate, whose opinion he 
scouts at and defies, because he cannot get from 
it the advice he wants, and would obtain, no 
doubt, if tt were reduced to the condition of 
that of imperial Rome. All it provides in 
regard to the heads of Departments is that he 
may require the opinion in writing of each of 
them upon any subject relating to the duties 
He 
canuot require it as to other matters, and by 
the strongest implication it was not intended 
that he should take it on any matter outside of 
their own respective oflices and duties. He 
has undoubtedly the privilege which belongs 
to other men, of seeking for advice whereyer 


| he may want it; butif he is wise, and would be 


honestly advised—as he does not apparently 
wish to be—he willgo to those who are in a con- 


| ndition to tell him the truth without the risk of 


being turned out of office, as Mr. Stanton has 
been, for doing so. No tyrant who has held the 
lives of those around him in his hands, has éver 
enjoyed the counsels of any but minions and 
sycophants. If it had been the purpose of the 


| framers of the Constitution to provide a coun- 


cil for the President, they would have looked 


| to it that he was not to be surrounded with 


creatures such as these. 

But then it is said that the practice of hold- 
ing Cabinet councils was inaugurated by Presi- 
dent Washington, and has since continued 
without interruption. It is unquestionable that 


| he did take the opinions in writing of all the heads 


of Departments, on bills that were submitted 
to kim in the constitutional way, and not un- 
likely that he may have consulted them as to 
appointments, and other matters of executive 


| duty that involved. anything like diseretion, 


‘They may have met occasionally in after times 
upon the special invitation of the President. 
It was not, however, as I think, until the period 
of the war, when the responsibilities of the Pres- 


| ident, as Commander-in-Chief of the armies, 


were so largely magnified as to make it neces- 
sary that he should take counsel from day to 
day, that they crystallized into their present 
form, as a sort of institution of state; and not 


| till the accession of Andrew Johnson, that they 


began to do the work of Congress, in a condi- 


tion of peace, by iegislating for the restoration 


of the rebel States. From that time forward, 
through all that long and unhappy interreguum 
of the law-making power, while the telegraph 


| was waiting upon theaction of those mysterious 


councils, that dark tribunal which was erecting 
States by proclamation, taxing the people, and 
surrendering up the public property is to keep 
them on their feet, and exercising a dispensing 
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place of the Congress of the nation. with powers 
quite as great as any that the true Congress has 
ever claimed. To say that the acts of this mere 
eabal, which looked for all the world, like some 
dark conclave of conspirators plotting against 
the liberties of the people, were the results 
of free consultation and comparison of views, 
is to speak without knowledge. I for one 
mistrusted them from the beginning, and, 
if | may be excused the egotism again, it 
was under the inspiration of the conviction 
that they could not have held together so long 
under an imperious, self-willed man like the 
present Exeeutive, without a thorough submis- 
sion to all his views, that | was moved to 
introduce and urge, as I did, through great 
discouragements, but, thank God, successfully, 
the amendment to the tenure-of-office bill, that 
brings about this contlict. It has come sooner 


than | expected, but not too soon to vindicate, | 


by its timely rescue of the most important of 


the Departments of the Government from the | 


grasp of the President, the wisdom of a meas- 
ure which, if it had been the law at the time 
of Mr. Johnson’s aceession, would, in my 
humble judgment, have set his policy aside, 
and made his resistance to the will of the loyal 
people, and his project of governing the nation 
without a Congress, impossible. ‘lhe veil has 
been lifted since the passage of this law, and 
those who wish, may now read in letters of 


living light the great fact, that during the | 
ght g g | 
progress of all this usurpation that has con- | 


vulsed the nation, and kept the South in anarchy 


for three long years, there was scarge a ripple | 
of dissent to ruffle the stagnant surface of those | 
law-making and law-breaking cabals, those 


mere beds of justice, where, in accordance 
with the theory of the President himself, there 
was but one will that reigned undisputed and 
supreme. 

To insist, then, that any apology is to be found 
for the delinquencies of the President, inthe ad- 
vice of a Cabinet, where a difference of opinion 
was considered treason to the head, and loyalty 
to the law, instead of to the will of the Presi- 


dent, punished by dismissal, is, as it seems to | 


me, on his part, the very climax of effrontery. 
What adequate cause does the President now 


assign for the removal of Mr. Stanton? His || 


counsel promised us in their opening, that they 
would exhibit reasons to show that it was im- 
possible to allow him to continue to hold the 
oftice. They have failed to do it. 
not even attempted it. 


failed to perform his duties, or had in any way | 
The President al- | 


otfended against the law ? 
leges nothing of the kind. 
sonal quarrel? Nothing of this sort is pre- 
tended either. All that we ean hear of, is that 
there was a ‘‘want of mutual confidence ;”’ 
that ‘‘his relations to Mr. Stanton were such 


Was it even a per- 


as to preclude him from resorting to him for | 


advice,’’ (Heaven save the mark!) and that 
he did not think he could be any longer safely 
responsible for him. His counsel say that Mr. 
Stanton is a thorn in his side. Wella thorn in 
the flesh is sometimes good forthe spirit. But so 
are Grant and Sherman and Sheridan, and so 
is Congress, and so is every loyal man in the 
country who questions or resists his will. The 
trouble is, as everybody knows, that Mr. Stan- 
ton does not indorse his policy, and cannot be 
relied on to assist him in obstructing the laws 
of Congress; and that is just the reason why 
you want this thorn to ‘*stick,’’ and, if need 
be, prick and fester a little there, and must 
maintain it there, if you would be faithful to 
the nation and to yourselves. You cannot let 
Mr. Stanton go, by an acquittal of the Presi- 
dent, without surrendering into his hands the 


very last fortress that you still hold, and arenow . 


holding only at the point of the bayonet. 

But there is a point just here that seems to 
have been entirely overlooked by the counsel 
for the President, to which [ desire especially 
to mvite your attention. It seems to have 
been assumed by them throughout—if it is not, 


indeed, distinctly asserted in the defendant's | 


They have | 
Was it because he had | 


SUPPLEMENT TO_ 


dent, either under the Constitution or the act 
of 1789, erecting the Department now in 
question, he may exercise that power at his 
mere will and pleasure, without reason and 
without responsibility; and having failed to 
show any ad 


equate cause, or indeed any cause | 


whatever for the act done here, he stands, of | 


course, on this hypothesis. But is this the 
law? Is there no such thing as an abuse of 
power, and a just responsibility as its attend- 
ant? Was it intended in either case—whether 


the power flowed from one source, or from the | 


other—that it should be exerciseable without 
restraint? That doctrine would be proper in 
a monarchy, perhaps, but is ill suited to the 
genius of institutions like our own. Nor was it 
the opinion of Mr. Madison, or those who voted 
and acted with him in the Congress of 1789. 


| No man there who asserted the power of re- 
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| 





| 
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| 


| mere caprice, or whim, or will. 
tion that this would be the effect of the doctrine | 
| of removal, it was answered by Mr. Madison 


moval to be in the President, or concurred in 
bestowing it on him for the occasion, ever st.p- 
posed that its exercise was to be a question of 


himself in these words: 


“The danger consists merely in this: that the Pres- 
ident ean displace from office a man whose merits 
require that he should be continued in it. What will 
be the motive which the President can feel for such 
abuse of his power, and the restraints that operate to 
yrevent it? In the first place he will be impeached 
y the House before the Senate for such an act of 


| maladministration; for I contend that the wanton 


removal of meritorious officers would subject him to 
impeachment and removal from his own high trust.”’ 


And it was, no doubt, mainly on this argu- 
ment that the power of removal was embodied 
in the law. 

What, then, have the President and his coun- 
sel to say in answerto this? Is the President 
impeachable on his own case, or does he ex- 


pect to realize the fruits of the argument, and | 
then repudiate the very grounds on which the | 
|| alleged construction rests? 


Was Mr. Stanton 
a meritorious officer? Did his merits require 
that he should be continued in the place? No 


loyal man, I think, disputes that they did, and | 


this Senate has already solemnly adjudged it, in 
their decision that, upon the reasons stated by 
the President, there was no sufficient cause for 
his removal, while none other have been since 
shown by the accused himself. What, then, 
was the motive for this act of maladministra- 
tion, as Mr. Madison denominates it? Noth- 
ing that we are aware of, except the fact that 
the President cannot control the War Office in 
the interests of his policy, so long as he is 
there. Was this, then, a wanton removal? It 


was something more—it was a wicked one. And | 


are we to be told now that he is bound to show 
no reasons, and cannot be compelled to an- 
swer for it to the nation, by those who claim 
the power of removal for him on the very foot- 
ing that its abuse would be impeachable? 

But it is further strenuously argued, that al- 
though the law may be constitutional, and the 
ease of Mr. Stanton within it, as it has been 
already held to be by this Senate, the case was 


not so clear a one as to authorize a charge of | 
| crime against the President, unless it can be 


shown that he has willfully misconstrued it; 
and that although wherever a law is passed 
through the forms of legislation, it is his duty 
to see that it is faithfully executed so long as it 


| the Constitution, he may suspend the oper 





tS see 


next meeting, is evidence that he did undp». 
. id 
stand the law as comprehending that case. 


° : ° oe and 
did not intend to violate it, if he could get rid 
of the obnoxious officer without resortine to 


so extreme and hazardous a remedy. 

But the question here is not so much Whether 
he ignorantly and innocently mistook the |», 
as whether in the case referred to of an j; 
ference with the power claimed by him , 


law, 
ier. 
inder 
ai n 


| of a law by assuming it to be unconstitutiona| 


and setting it aside until the courts shall hay, 
decided that it is a constitutional and valid 
one. In the case at issue, it was not necessary 


| to violate the law, either by contriving to pre. 
|| vent the incumbent from resuming his place 


To the objee- | 








| requires no more than ministerial action on his | 





plea—that if they shall be able to succeed in | 
establishing a power of removal in the Presi- || case to the Senate within twenty days after #s 


part, yet, where it is a question of cutting off a 
con confided to him by the Constitution, and 
re alone can bring about a judicial decision 


| for its settlement; if, on due deliberation and 


advice, he should be of the opinion that the law 
was unconstitutional, it would be no violation 


of duty to take the needful steps to raise that | 


question, so as to have it peacefully decided. 


Allow me to say in answer, that if even igno- | 


rance of the law, which excuses nobody else, 
can be held to excuse the very last man in the 
nation who ought to be allowed to plead it, the 
testimony shows, I think, that he did not mis- 


understand its meaning. His wigan of | 


Mr. Stanton, which was an entirely new pro- 
cedure, followed, as it was, by his report of the 


| 


| under it, or turning him out by violence af 








fie 
he had been duly reinstated by the Senate. if 
he honestly desired to test its validity in the 
judicial forum. All that it was necessary for 
him to do, was to issue his order of remoyal, 
and give the officer a notice of that order, and 
its object. IPfhe refused to obey, the next ang 
obvious step would have been to direct the Attor. 
ney General to sue out a writ of quo warranty, 
on his own relation. This was not his course. 
The remedy was not summary enough for his 
uses, as his special counsel, employed only 
after the arrest of his pseudo Secretary Thomas, 
testifies, because it would have allowed the law 
to reign in the meanwhile, instead of creat- 
ing an interregnum of mere will by which he 
hoped to supersede it. His project was to seize 
the place; by craft, if possible; by force, if 
necessary. For this purpose he claims to have 
made an arrangement with General Grant for 
its surrender to himself, in ease the judgment 
of the Senate should restore the officer, and 
now taxes that distinguished officer with bad 
faith to him individually, for his obedience to 
the law. 

It stands, therefore, upon his own confession, 
that he intended to prevent Mr. Stanton from 
resuming his position, in which case—as he well 
knew, and as his Attorney General knew, and 
must have informed him, there was no remedy 
at law for the ejected officer. Foiled and baf- 
fled by the integrity of Grant, after full delib- 
eration he issues his order of removal on the 
2ist of February, and sends it by his lieutenant, 
Thomas, with a commission to himself to act as 
Secretary ad interim, and enter upon the du- 
ties of the office. He does not fail to suggest to 
him at the same time, that Stanton is a coward, 
and may be easily frightened out of the place 
with a proper show of energy on hispart. He 
tells him also that he expects him to support 
the Constitution and the laws—as he under- 
standsthem, of course. Thomas is amartinet. 
He knows no law, as he confesses, but the order 
of his Commander-in-Chief. He has been 
taught no argument but arms—no logic but 
the dialectics of hard knocks. Instructed 
by the President, he hopes to frighten Stan- 
ton by his big looks and horrent arms. He 
proceeds upon his warlike errand in all the 
panoply of a brigadier, and loftily demands 
the keys of the fortress from the stern warder, 
who only stipulates for twenty-four hours 
to remove his camp equipage and baggage. 
The conquest is apparently an easy one. He 
reports forthwith to his chief with the brevity 
of aCwsar: * Veni, vidi, vici.’’ They rejoice, 
no doubt, together over the pusillanimity of the 
Secretary ; and the puissant Adjutant then un- 
bends, and flies for relaxation, after his heroic 
and successful feat, to the delights and myste- 
ries of the masquerade; not, however, until he 
has ‘fought his battle o’er again,” and invited 
his friends to be present at the surrender on 
the following morning, which he advises them 
that he intends to compel by force, if necessary. 

The masquerade opens. ‘* Fair women and 
brave men’’ are there, and— 

“Music ascends with its voluptuous swell, . 


And eyes look love to eyes that speak again; 
And all goes merry as a marriage bell. 


The Adjutant himself is there. The epau 
lette has modestly retired behind the gomiind, 
The gentleman from Tennessee at least wi 
excuse me, if after his own example, I borrow 
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fom the celestial armory, on which he draws so 
copiously, & little of that light artillery, with 
which he blazes along his track, like a Novem- 
hor midnight sky with all its flaming asteroids. 
The Adjutant, I repeat, is there. 

“Grim-visaged war hath smoothed his wrinkled 
hy leat. instead of mounting barbed steeds 


To fright the souls of fearful adversaries, 


tie capers nimbly in a lady’s chamber 
To the lascivious pleasing of a lute. 

But lo! a hand is laid upon his shoulder, 
which startles him in the midst of the festiv- 
vies, like the summons to ‘* Brunswick’s fated 
chieftain ’’ at the ball in Brussels, on the 

ht before the battle in which he fell. It is 
the messenger of the Senate, who comes to warn 
him that his enterprise is an unlawfulone. On 
the following morning he is waited upon again 
hy another olficer, with a warrant for his arrest 
for threats which looked to a disturbance of 
the peace. This double warning chills his 
martial ardor. Visions of impending trouble 
pass before his eyes. He sees, or thinks he 
zees, the return of civil strife, the floors of the 
Department dabbled, perhaps, like those of the 
royal palace at Holyrood, with red spots of 
blood. But, above all, he feels that the hand of 
the law-maker and of the law itself, which is 
stronger than the sword, is on him, and he 
puts up his weapon, and repairs, in peaceful 
guise, to take possession of his conquest. I do 
not propose, however, to desei ibe the interv iew 

ch followed. ‘That will be the task of the 
future dramatist. It will be sufficient for us to 
accompany him back to the White House, where 
he receives the order to ‘‘ Go on and take pos- 
session,’ which he was so unhappily called back 
to contradict, and which it was then well un- 
derstood, of course,.that he could not obtain 
except by force ; and he continues to be recog- 
nized as Secretary of War, without a portfolio 
or acure, while he waits under the direction 
of the President, not upan the law, but only to 
see, like Micawber, what may turn up here, 
aud to be inducted and installed in proper 
‘orm, as soon as your previous decision shal! 
have been reversed, and his title allirmed, by 
your votes in favor of an acquittal. The idea 
of a suit, in which direction no single step was 
ever taken, is now abandoned, if it was ever 
seriously entertained. 

The conversation, however, with General 
Sherman, who was called as a witness by the 
President himself, settles the fact conclusively, 
if not already demonstrated by all the attendant 
circumstances, that it was not his purpose at 
any time to bring the case into the courts for adju- 
dication. He preferred the dexterous finesse, 
or the strong hand, to a reference which every 
sensible lawyer would have told him could be 
attended with only one result, and that a judg- 
ment in favor of the law. 

But in this great strait, instead of a resort 
to the Attorney General himself, his special 
counsel Cox, employed only after the arrest of 
'homas, is called to prove that he advised 
against the writ of quo warranto, because of 
“the law’s delay,’’ and endeavored to seek a 
remedy more summary through ahabeas corpus, 
in the event of the commitment of the Secre- 
tary ad interim. Supposing it all true, how- 
ever, the movement came too late to help his 
employer's case, by showing a desire to put the 
issue in the way of a judicial decision upon the 
law. Nor is it clear by any means that sucha 
process could have achieved the desired results. 
With a warrant good upon its face,and charg- 
ing a threatened disturbance of the peace, or an 
offense against a statute of the United States, I 
doubt whether any court would venture to de- 
clarethe warrant void, orto discharge upon such 
4 hearing, on the footing of the unconstitutional- 
ity of the law, which had received nearly three 
fourths of the votes of both Houses, or, indeed, 
ot any law whatever; while I do not see how 
even a decision against it, could have had either 
the effect of ousting Stanton or putting Thomas | 
inhis place. It is enough, however, for the | 
present purpose that the prisoner was discharged 
on the motion of his own attorney. 

he counsel for the President admits that he || 





THE CONGRESSIONA 


cannot in ordinary cases erect himself into a || But who is to try this case? ~The President 


judicial tribunal, and decide that a law is un- 


constitutional, because the effect would be that 


there could never be any judicial decision upon 
it; but insists, as already stated, that where a 
particular law has cut off a power confided to 
him by the Constitution, he alone has the 
power to raise the question for the courts, and 
there is no objection to his doing it; aud in- 
stances the cases of a law to prevent the making 
of a treaty, or one to declare that he shall not 
exercise the functions of Commander-in-Chief. 

It has been already very fully answered that 
there is no evidence here to show that there 
was any honest purpose whatever to bring this 
case into the courts, but that, on the contrary, 
there is very conclusive testimony to prove 
that he intended to keep it out of them. But 
had he a right to hold this law a nullity until 
it was affirmed by another tribunal, whether it 
was constitutional or not? The Constitution 
gives to him the power of passing upon the 
acts of the two Houses, by returning a bill 
with his objections thereto, but if it 1s after- 
wards enacted by two thirds of both it is pro- 
vided that ‘it shall become a law.’’ What is 
alaw? Itisa rule of civil conduct prescribed 
by the supreme power of a State. Is there 
any higher power than the Legislature? Is it 
essential to the operation of a law that it 
should have the approval of the judiciary, as 
well as of the President? It is as obligatory 
on the President as upon the humblest citizen. 
Nay, it is, if possible, more so. He is its 
minister. The Constitution requires that he 
shall take care that it be faithfully executed. 
It is for others to controvert it, if aggrieved, 
in a legal way, but not for him. If they do, 
however, it is at their peril, as it would be 
at his, even in the cases put, where it is asked, 
with great emphasis, whether he would be 
bound to obey? Those cases are extreme ones. 
But if hard cases are said to make bad pre- 
cedents, it may be equally remarked that ex- 
treme cases make bad illustrations. They are, 
moreover, of express powers, as this is not. 
But it will be timé enough to answer them when 
they arise. It is nota supposable contingency, 
that two thirds of both Houses ot Congress will 
flatly violate their oaths in aclear case. Thus 
far in their history, they have passed no law, | 
believe, that has been adjudged invalid. When- 
ever they shall be prepared to do what is now 
supposed, constitutions will be useless, faith 
will have perished among men, and limited 
representative government become impossi- 
ble. When it comes to this, we shall have rev- 
olution, with bloody conflicts in our streets, 
with a Congress legislating behind bayonets, 
and that anarchy prevailing everywhere, which 
is already foreshadowed by the aspect of a 
Department of this great Government beleag- 
uered by the minions of despotism, with its 
head a prisoner, and armed sentinels pacing 
before its doors, Who shall say that the Pres- 
ident shall be permitted to disobey even a 
doubtful law, in the assertion of a power that 
is only implied? If he may, why not also set 
aside the obnoxious section of the appropria- 
tion bill, upon which he has endeavored unsuc- 
cessfully to debauch the oflicers of the Army 
by teaching them insubordination to the law? 
Why not openly disregard your reconstruction 
acts, as he will assuredly do, if you shall teach 
him by your verdict here that he can do it with 
impunity? Thelegal rule isthat the presumption 
is in every case in favor of the law, and thatis a 
violent one, where none has ever been reversed. 
The President claims that this presumption 
shall not stand as against him. If it may not 
here, it cannot elsewhere. ‘To allow this revo- 
lutionary pretension, is to dethrone the. law 
and substitute his will. To say that he may hold 
his office, and disregard the law, is to proclaim 
either anarchy or despotism. It is but a short 
step from one extreme to the other. To be 
without law, and to leave the law dependent on 
a single will, are in effect but one and the same 
thing. The man who can declare what is law, 
and what is not, is already the absolute master 
of the State. 
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insists that it belongs to the jurisdiction of the 


| Supreme Court, where, as he untruly says, 


he endeavored to carry it. Se it would, if the 
question involved were one of merely private 
right. But in his eccentric efforts te get into 
one court, by turning his back upon it, he has 
stumbled very unexpectedly into another. It 
is not the one he Sought, but it is the one the 
Constitution has provided for just sueh delin- 


| quencies as his, and he cannot decline its cog- 


nizance. I beg pardon. He has sent you 
word, through the special counsel whom he 
sends here with his personal protest, that he 
might have declined it, on the opinion still en- 
tertained by both of them, that this is no Con- 
gress, and you are no court of competent juris- 
diction to bring before you and try a President 
of the United States, by the logie of whieh 
argument he proves equally, of course, that he 
is no President. To avoid a bloody corMMliet, 
however, although he has been tendered the 
necessary aid in men, and inasmuch, | sup- 
pose, as you have been so indulgent as not to 
put him to the humiliation of appearing in 
person at your bar, he waives his suflicient 
plea to the jurisdiction, and condescends, only 
out of the abundance of his grace, and in a 
spirit of forbearance, for which he claims due 
credit at your hands, to make answer before a 
tribunal which he might rightfully have defied. 

But he is here now by attorney, in what his 
other counsel have taken great pains to prove 
to you to be a court indeed, although they 
insist, not very consistently, in almost the same 
breath, that it has only the functions of a jury. 
| shall not dispute that question with them. I 
am willing to agree that the Senate, pro hac 
vice, isacourt, and that, too, of exclusive juris- 
diction over the subject-matter in dispute, from 
which it follows by a necessary logic, as I think, 
that it is fully competent to try and decide the 
whole case for itself, taking such advice as it 
thinks proper as to the law, and then rejecting 
itifitis not satisfactory. Ifitcannot dothis, itis 
but the shadow and mockery of what the defend- 
ant’s counsel claim it to be in force and fact. 
But by what name soever it may be called, it 
will solve for the President the problem which 
he has desired to earry into another tribunal, 
without waiting for any extraneous opinion. It 
has already determined upon the constitution- 
ality of the tenure-of-oflice law, by enacting it 
over his objections, as it has already passed 
upon its meaning, by its condemnation of the 
act for which he is now to answer at its bar. 
It will say, too, if I mistake not, that whether 
constitutional or not, i. will allow no executive 
oflicer, and much less the Chief Magistrate of 
the nation, to assume that it is not so, and set 
up his own opinion in its place, until its pre- 
vious and well-considered judgment upon the 
same opinion has been judicially affirmed. 

But does it make any difference whether Mr. 
Stanton’s case is within the tenure-of-office act 
or not. Ilad the Executive the power at any 
time, either during the session or the recess, to 
create a vacancy to be filled up by an appoint- 
ment ad interim, to continue during his own 
pleasure; or if he had, could he prolong a 
vacancy so created beyond the period of six 
months? 

The Constitution provides—and it required 
such a provision, in view of the general clause 
which associates the Senate with the President, 
and makes their advice and consent necessary in 
all cases of appointment, to authorize it—that 
he shall have power to fill up all vacancies 
happening during the recess, by temporary 


commissions to expire at the end of the next ses- 


sion; and bya necessary implication of course 
he cannot do it in the same way, or without 
their advice and consent while the Senate is at 
hand to afford it. The word happen, as used 
here, imports accident or casualty only, aecord- 
ing to the best authorities. If this is the cor- 
rect interpretation he cannot, of course, create 
a vacancy for that purpose during the recess, 
under the Constitution, although he may claim 
to do so under the law establishing the De- 


| partment, which places the power of removal 
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in his hands. 


If he does, however, the case 


then falls within the constitutional provision, || tue of the tenure-of-office law, and that it may 


and the vacancy thus created must be filled | 


by a commission to expire at the end of the 
next session. 

He did create a vacancy in this case by the 
suspension during the recess, which he pro- 
ceeded to supply by the appointment of ren- 
eral Grant as Secretary of War ad interim at 
his pleasure. And this he now defends, not 
under the provisions of the tenure-of-office 


law, which would have authorized it, but which | 


he expressly repudiates, but upon the footing, 
wi the first place, of his constitutional power. 

Nothing is clearer, however, than the prop- 
osition, that there was no authority to do this 
thing except what is to be found in the act 
which he repudiates. There are no laws and 
no precedents, so far as | am advised, to jus- 
tify or excuse it. * If he may suspend indefi- 
nitely, and appoint at pleasure a Secretary 
ad interim, he may not only change the terms 
of the commission, but strip the Senate of all 
participation in the appointing power. 

But then he says, again, that he did this 
under the authority, also, of the act of 13th 
February, 1795, for filling temporary vacan- 
cies. ‘The tenor of that act is, that in a case 


of vacancy it shall be lawful for the President, | 


if he deem it necessary, to authorize any per- 


son or persons to perform the duties until a |! 


successor is appointed or such vacancy is filled: 
with the proviso, however, that no one va- 
cancy shall be supplied in that manner for a 
longer term than six months; which proves, 
of course, that the exigency provided for was 
only to be a temporary one. 

We maintain that this act has been repealed 
by the more recent one of 13th February, 1863, 
which contines the choice of the President to 
the heads of the other Departments. It is in- 
sisted, however, that while the former covers 
all cases of vacancy, the latter is confined to 
some particular instances, not including those 
of removal, or such as may be brought about 
by efilux of time, and does not, therefore, op- 
erate as a repeal to that extent. Granting 
this, for the sake of the argument, to be true, 
how is it to apply to a vacancy occuring dur- 
ing the recess, without a repeal of the consti- 
tutional provision which is intended expressly 
for just such cases? Was it intended to 
supersede it, and is it to be so interpreted? 
This will hardly be pretended, if it were even 
clear that the Legislature had such a power. 
‘The intent and meaning of the act are so trans- 
parent from the context, from the words of 
tenure, and from the six months’ limitation, 
that it is impossible to mistake them, or even 
to doubt, that it was designed for merely acci- 
dental and transient cases, that were left un- 
provided for in the Constitution. The Presi- 
dent's claim would perpetuate the vacancy by 
enabling him to refuse to fill it, or to nominate 
a successor. 

If it be even true, however, that he might 
have appointed General Grant during the re- 
cess, under the law of 1795, it is equally clear 
that he could not continue him in office, ar pro- 
tract the vacancy beyond six months; and yet 
he insists, in his special plea in answer to the 
averment of the absence of the condition of 


vacancy on the 21st of February, when he ap- | 
pointed General lhomas—which was more than — 


six mouths after the appointment of General 
Grant—that there was a continuing vacancy at 
that time; intending, of course, that the act of 
the Senate in refusing to approve his suspen- 
sion, and his resumption of the duties of the 
ollice, were to be treated as of no account what- 
ever. Krom the premises of the President, 
that the civil-tenure act was invalid on consti- 
tutional grounds, and did not, at all events, 
embrace that case, his inference of a continu- 
‘ng vacancy is undeniable, and his appoint- 


ment of General Thomas, therefore, entirely | 


unauthorized by the act on which he relies. 
But there is more in this aspect of the case 
than the mere failure of the authority. Taking 
it that, although he might possibly remove 
during the recess, he could not suspend and 





| tives of men, which are hidden away in their 


| 


SUPPLEMENT TO 


appoint a Secretary ad interim except by vir- 


be well pleaded in his defense, even though he 
may have insisted that he did not refer to, or 
follow, or recognize it, I think it cannot be a 
question among lawyers, that all the acts of a 
public officer are to be conclusively presumed 
to have been done under the law which an- 
thorized them. But then it will be said, as it 
has been in regard to the proof of changes made 
in the forms of commissions to make them har- 
monize with the now disputed law, and of other | 
evidence of a kindred character, that this is 
only to set up the doctrine of estoppel, which, 


‘though not unreasonable, has been so often | 


| made to figure so largely in this cause, under 


_ ments as at all material; and if not material, 


| whether he intended them or not. 


| statute forbids the doing of a thing, the doing 
it willfully, although without any corrupt mo- 
_ tive, is indictable. 
| Rep., 457.) 


| taken into the account, where there is a viola- 
' tion of the law. 


characterized as odious in the civil courts, | 
against a defendant in a criminal proceeding. 

| am ready to admit that estoppels are odious, 
because they exclude the truth, but have never 
supposed that they wereso, when their effeet was 
only to shut out falsehood. It was not for this 
purpose, however, in my viewat least, that such 
evidence was offered ; but only to contradict the | 
President's assertions by his acts, and to show | 
that when he pleads through his counsel, that | 
if the law was valid he honestly believed the 
contrary, and that if it embraced the case of 
Mr. Stanton he innocently mistook its mean- 
ing, and did not intend willfully to misconstrue 
it, he stated what was not true. 

And now, a few words only upon the gen- 
eral question of intent itself, which has been 


the shadow of the multiplied averments in re- | 
gard to it. I do not look upon those aver- 


they are, as every lawyer knows, but mere sur- 
plusage which never vitiates, and it is never 
necessary to prove. I do not speak as a crim- 


|| inal lawyer, but there is no professional man, [ 


think, who reads these charges, that will not 
detect in them something more, perhaps by 
way of abundant caution, than even the tech- 
nical nicety of the criminal pleader. I do 
not know that even in the criminal courts, 
where an act is charged in clear violation 


aver that he was notignorant of the law, which 
every man is bound to know. ‘The law pre- 
sumes the intent from the act itself, which is a 
necessary inference, if the law is to be observed 
and its infraction punished ; and the party com- 
mittingit,isresponsible forall the consequences, 
It makes no 
difference about the motive, for wherever a 


(2 Dwarris, 677; 4 Term 
So when the President is sol- 
emnly arraigned to answer here to the charge 
that he has infringed the Constitution, or dis- 
obeyed the commandsor violated any of the pro- 
visions of the tenure of office or any other love. 
he cannot plead either that he did it ignorantly 
or by mistake, because ignorance of the law 
excuses nobody, orthat he did it only from the 
best of motives, and forthe purpose of bringing 
the question of its efficacy, or his obligation to 
conform to it, toa legal test, even though he 
could prove the fact, as he has most signally 
failed to do in the case before you. The mo- 


own breasts, cannot generally be scrutinized, or 


An old Spanish proverb says, 
that there is a place—not to be named to ears 

olite—which is ‘* paved with good intentions.”’ 

f they, or even bad advice can be pleaded here- 
after, in excuse for either neglect or violation of 
duty here, it will be something comfortable to 
die upon at least, and few tyrants will ever 
suffer for their crimes. If Andrew Johnson 
could plead, as he has actually done, in apol- 
ogy for his own dispensation with the test- 
oath law, or any other feature of his law-defy- 
ing policy, that his only aim was to conciliate 
the rebels and fucilitate the work of restora- 
tion, his great exemplar, whom he has so closely | 


—S— 





' infliction, I suppose, unless the rebels them. 


| of a law forbidding it, and especially if it in- | 
| volve the case of a public officer, that it is 
| any more necessary to allege that he violated 
' the law, with the intené to violate it, than to | 


out the parallel. 





copied—the ill-advised and headstrong Sans 
I{[—might equally have pleaded that he diy 4), 
very same thing in the interests of universal ;,) 
erance. The English monarch forfeited |; 
throne and disinherited his heirs upon that io 
It remains to be seen whether our king is to py, 

I beg to say, however, in this connectioy 
that I do not by any means admit, that a cas, 
like this is to be tried or judged by the rigid 
rules and narrow interpretations of the crimig,| 
courts, There is no question here of the life o, 
liberty or property ofthe delinquent; it is a ques. 
tion only of official delinquency, involving, hoy. 
ever, the life of a great State, and with it tho 
liberties ofa great people. Ifthe defendant jg 
convicted, he forfeits only his official place, and 
is, perhaps, disqualified from taking upon him. 
self any other, which will be no very severe 
selves should be so fortunate as to come once 
more into the possession of the Government, 
and so weak as to trust a man who had beep 
untrue to those who had honored him so gen: 
erously before. ‘The accusers here are forty 
millions of freemen, the accused but one, who 
claims to be their master ; the issue, whether 


_he shall be allowed to defy their will, under 


the pretext that he can govern them more 
wisely than their Congress, and to take the 
sword, and, in effect, the purse of the nation 
into his own hands. 

On such an issue, and before such a triby- 
nal, | should not have hesitated to stand upon 
the plain, unvarnished, untechnical narration 
of the facts, leaving the question as to their 
effect upon the interests of the nation, and their 
bearing upon the fitness of Andrew Johnson 
te hold the helm of this great State, to be de. 
cided by statesmen, instead of turning it over 
either to the quibbles of the lawyer, or the 
subtleties of the casuist. 1 have no patience 
for the disquisitions of the special pleader jn 
a case like this. I take a broader view, one 
that, I think, is fully sustained by the authori- 
ties, and that is, that in cases such as this, the 
safety of the people, which is the supreme law, 
is the true rule, and the only rule that ought 
to govern, I do not propose to reargue that 
question now, because it seems to me some- 
thing very like a self-evident proposition. If 


| Andrew Johnson, in the performance of the 


duties of his high office, has so demeaned him- 
self as to show that he is no respecter of the 


laws; that he defies the will of those who make 
| them, and has encouraged disobedience to their 


behests; that he has tostered disaffection and 
discontentthroughout the lately revolted States; 
that heis a standing obstacle to the restoration 
of the peace and tranquillity of this nation; 
that he claims and asserts the power of a dic: 


| tator, by holding one of your great departments 


in abeyance, and arrogating to himself the ab- 
solute and uncontrollable right to remove, or 
suspend at his mere will, every executive olficer 
of the Government, on the land and on the seas, 
and to supply their places without your agency, 


_ if, for any or all of these reasons, the Republic 


is no longer safe in his hands; then before 
heaven and earth, as the conservators of the 
nation’s weal, as the trusted guardians of its 
most invaluable rights, as the depositaries of 
the most sacred and exalted trust that has ever 
been placed in the hands of man, it becomes 
your high and solemn and imperious duty, to 


| see that the Republic shall take no detriment, 
_and to speak peace to a disturbed and suffering 


land, by removing him from the trust be has 


|| abused, and the office that he has disgraced. 


There are other points in this case on which 
I would have desired to comment if time and 
strength had been allowed to me for that pur 
— it is only within the last few days that 

have entertained the hope that the Senate 
would so far relax its rule as to enable we 0 
obtain what, under the circumstances, is at best 
but an imperfect hearing, and [ have felt it 
necessary, therefore, to confine myself to the 
leading arguments connected with the removal 
of the Secretary cf War. I wish it to be under 
stood, however, that I do not underrate the 
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such of the articles as I-have been 
rhere is nothing in the 


value of ; 
obliged to pretermit, ! ’ 
ie case, I think, of graver import to the 
nation than the means adopted by the Presi- 
dent for overthrowing the legislative power by 
retering disobedience to its enactments and 


} 
who 


8 
I \ 


bringing its accepted organ into disrepute. 

To this charge there are three answers. The 
first is the supposed constitutional right to the 
yse of an unbridled tongue, which knows no 
jiference between licentiousness and liberty. 
Thesecond isthe provocation supposed to have 
been offered in the language used by members 
of Congress in debate, in what seems to be for- 
eotten to be their constitutional right, which not 
only protects them from challenge anywhere, but 
gives to them the right freely to criticise the pub- 
lic conduct of the President, over whom the law 
has placed them, by making him amenable to 
them for all his errors, as they are not to him. 
The third is the harmless jest, in the suggestion 


| 


of a law to regulate the speech and manners | 


of the President. If his counsel can. find 
food for mirth in such a picture as the evidence 
has shown, | have no quarrel with their taste. 
The President may enjoy the joke, perhaps, 
himself. I do not think o can afford it, but 


THE 


| 


CONGRESSIONAL GLOBE. 
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; 7 : i wa lala . 
will and pleasure every executive officer in || gibbet the delinquent for the ages that are to 


the Government from the highest to the lowest | 
without your consent, and if possible the still 
higher one of disregarding your laws for the 
purpose of putting those laws on trial before 
they can be recognized. He has made this 
issue with you voluntarily and defiantly. If 
you acquit him upon it, you aflirm all his im- 
perial pretensions, and decide that no amount 
of usurpation willever bring a Chief Magistrate 
to justice, because you will have laid down at 
his feet your own high dignity, along with your 
double function of legislators and advisers, 
which will be followed of course by that of your 
other, I will not say greater, office as judges. 
[t will be a victory over you and us which 
will stir the heart of rebeldom with joy, while 
your dead soldiers will turn uneasily in their 
graves ; a victory to be celebrated by the ex- 
ultant ascent of Andrew Johnson to the Capi 


| tol, like the conqueror in a Roman triumph, | 


dragging not captive kings, but a captive Sen- 
ate at his chariot wheels, and to be crowned 
by his reéntry into the possession of that De- 


|| partment of the Government over which this 


history informs us that Nero fiddled while | 


Rome was burning. 
however, I trust that he will find a 
morum here as stern as Cato, in the judicial 
opinion of this body, that the man who so out- 
rages publie decency, either in his publie or 
private character, in the pursuit of an object 
so treasonable as his, has demonstrated his 
unfitness longer to hold the high place of a 
Chief Magistrate of a free, intelligent, and 
moral people. 
theme by remarking only that even the advocate 
of the people must feel, as a child of the Repub- 
lic himself, while he is compelled to say thus 
much, that he would rather have turned his 


Whether he does or not, | 
censor |} 


I take leave of this unpalatable | 


back, if it had been possible, on such a spec- | 


tacle, and thrown a mantle over the nakedness 
that shames us all. 


And now, American Senators, Representa- | 
tives, and judges upon this mighty issue—joint 


heirs yourselves of that great inheritance of fib- 


erty that has descended to us all, and has just | 
been ransomed and repurchased by a second | 


baptism of blood—a few words more, and I || hands. Do you shrink from the consequences? | 


have done. 


If the responsibilities of the lawyer are such | 


as to oppress him with their weight how im- 
measurably greater are your own! The House 


of Representatives has done its duty. Therest | 


isnow with you. While I have a trust in that 
God who went before our hosts, as he did be- 


great battle has been fought. It is shown in 


| evidence that he has already intimated that he 


would wait on your action here for that pur- 
pose. Butisthisall? Hug notto your bosoms, 
[ entreat you, the fond illusion that it is all to 
end there. It is but the beginning of the end. 


If his pretensions are sustained, the next head | 
that will fall as a propitiatgry offering to the | 


conquered South, will be that of the great chief 
who humbled the pride of the chivalry by beat- 
ing down its serried battalions in the field, and 
dragging its traitor standard in the dust; to 
be followed by the return of the rebel oflice- 
holders, and a general convulsion of the State 
which shall cast loose your reconstruction laws, 


| and deliver over the whole theater of past 


disturbances to anarchy and ruin. Is this an 
exaggerated picture? Look to the history of 


| the past and judge. 


And, now, let me ask you, in conclusion, to 
turn your eyes but for a moment to the other 
side of the question, and see what are to be 
the consequences of a conviction—of such a 
verdict as, | think, @e loyal people of this na- 
tion, with one united voice. demand at your 


Are your minds disturbed by visions of impend- 
ing trouble? The nation has already, within 


| a few short years, been called to mourn the 


| loss of a great Chief Magistrate, through the | 


bloody catastrophe by which a rebel hand has 
been, unfortunately, enabled to lift this man 


|| into his place, and the jar has not been felt as 


fore the armies of Israel, through the fiery | 


trials that led so many of the flower of our 
youth to distant graves on southern battle-fields, 
which has never failed me in the darkest hour 
ofthe nation’s agony, I cannot but realize that 
He has placed the destinies of this nation in 
your hands. Your decision here will either fall 
upon the public heart like a genial sunbeam, or 


fling a disastrous twilight, full of the gloomiest | 


portents of coming evil, over the land. Say 
not that [ exaggerate the issue or overcolor the 
picture. This, if it were true, would be but an 
error of much smaller consequence than the 
perilous mistake of underrating its importance. 
Itis, indeed, but the catastrophe of the great 
drama which began three years ago with mur- 


der—the denouement of the mortal struggle | 


between the power that makes the law and 
that which executes it—between the people 
themselves, and the chief of their own servants, 
who now undertakes to defy their will. What 
is your verdict to decide? Go to the evidence, 
to the plea of the President himself, and to the 
defiant answer that he sends by his Tennessee 


counsel, and they will give you the true measure | 


of the interests involved. It is not a question 


only whether or not Andrew Johnson is to be | 


iad ; ort 
alowed to serve as President of the United 
States for the remainder of his term. 


you by surrendering the highcr one to him of 
Suspending, dismissing, and appointing at his 


é It isthe | 
greater question whether you shall hold so long | 
yourselves a ie that the Constitution gives | 


come. No wail of woe will disturb your slum- 
bers, unless it comes up from the disaffected 
and disappointed South, which will have lost 
the foremost of its friends. Your act will be a 
spectacle and an example to the nations, that 
will eclipse even the triumph of your arms, in 
the vindication of the public justice in the su- 
blimer and more peaceful triumph of the law. 
The eyes of an expectant people are upon you. 
You have but to do your duty, and the patriot 
will realize that the good genius of the nation, 
the angel of our deliverance, is still about us 
and around us, as in the darkest hour of the 
nation’s trial. 

Mr. JOHNSON. Mr. Chief Justice, I move 
that the Senate take a recess for fifteen min- 
utes. 

‘The motion was agreed to; and at the expi- 
ration of the recess the Chief Justice resumed 
the chair and called the Senate to order. 

Mr. Manager BUTLER. I ask leave of the 
President and Senators to make a short nar- 
ration of facts, rendered necessary by what 
fell from Mr. Nelson, of counsel for the Pres- 
ident, in his speech on Friday last, which will 
be found on pages 888, 889, and 890 of the 
record. 

The CHIEF JUSTICE. If there be no 
objection the honorable Manager will pro- 
ceed. 

Mr. Manager BUTLER. This narration is, 
as | say, rendered necessary by what was said 
by Mr. Nelson, of counsel for the President, 
in his argument on Friday last, contained in 


| pages 888, 889, and 890 of the record, in rela- 


| tion to Hon. J. S. Black, and the _oae 


connection of some of the Managers and mem- 


| bers of the House with him in regard to the 


the mighty machine of State, freighted with all | 


| the hopes of humanity, moved onward in its 


high career. This nation is too great to be af- 
fected seriously by the loss of any oneman. Are 
your hearts softened by the touching appeals 
of the defendant's counsel, who say to you that 
you are asked to punish this man only for his 
divine mercy, his exalted charity to others? 


Mercy to whom? ‘To the murdered Dostie and | 


his fellows? 
were piled in carts like those of swine, with the 
gore dripping from the wheels, in that holo- 


caust of blood, that carnival of murder which || 


was enacted in New Orleans? ‘l'o those who 
erished in that second St. Bartholomew at 


To the loyalmen whose carcases | 


Memphis, where the streets were reddened | 


with the lurid light of burning dwellings, and 


| the loyal occupants, who would have escaped, 


| were cast back into the flames? 


| your stern decree. 
|| falls, while none but the historian stands by to 


The divine 
mercy itself is seasoned by justice, and waits 
only on contrition. This is no place for such 
emotions. If it be, it is mercy to loyalty and 
innocence, that cries aloud for the removal 
of this bold, bad man. If it be, remenrber, 
that while your loyal brethren are falling from 
day to day in southern cities by the assassin’s 
knife, and the reports of the Freedmeti’s Bu- 
reau are replete with horrors at which the 
very cheek turns pale, your judgment here 
stains no scaffold with the blood of the vic- 
tim. No lictor waits at your doors to execute 
It is but the crown that 


island of Alta Vela. This explanation be 
comes necessary because of the very anom- 
alous course taken by the learned counsel in 
introducing in his argument what he calls a 
‘* statement of facts,’’ not one of which would 
have been competent if offered in evidence, 
and upon which he founds an attack upon a 
gentleman not present, and from which he de- 
duces insinuations injurious to some of the 
Managers and other gentlemen, members of 
the House of Representatives, who are not 
parties to the issue here, and who have no 
opportunity to be heard. 

The learned counsel was strenuous in argu- 
ment to prove that this was a court, and its 
proceedings were to be such only as are had in 
judicial tribunals. He therefore ought to have 
constrained himself, at least, to act in accord- 
ance with his theory. The veriest tyro in the 
law in the most benighted portion of the south- 
ern country ought to know that in no court, 
however rude or humble, would an attack be 
allowed upon the absent or counsel engaged in 
a cause upon a statement of pretended facts, 
unsupported by oath, unsifted by cross-exam- 
ination, and which those to be affected by them 
had no opportunity either to verify or dispute. 

After extracting the details of a document 
sent by his client to the Senate, the counsel 
proceeds in relation to a dispute concerning 
the island of Alta Vela: 

** According to the best information I can obtain I 
state that on the 9th of March, 1868, General Bens amin 
F, Butter addressed a letter to J. W. Shaffer, in 
which he stated that he was ‘clearly of opinion that, 
under the claim of the United States, its citizens 
have the exclusive right to take guano there,’ and 
that he had never been able to understand why the 
Executive did not long since assert the rights of the 
Government and sustain the rightful claims of its 
citizens to the possession of the island in the most 
forcible manner consistent with the dignity and honor 
of the nation. 5 

“ This letter was concurred in and approved of by 
Joun A. Logan, J. A. Garrietp, W. Hl. Koontz, J.K. 
MoorneaD, THappevs Stevens, J.G. Biarne, and 
Joun A. Bincna, on the same day, 9th March, 1868, 

“The letter expressing the opinion of Generals 
ButLer, LoGaN, and GARFIELD was placed in the 
hands of the President by Chauncey F. Black, who, on 
the 16th March, 1868, addressed a letter to him in which 
he inclosed a copy of the same with the concurrence 
of TuHapprus Stevens, Jonny A. Bixeuam, J. G. 
Buiarne, J. K. Moorneap, and Wiiiiam H. Koontz. 

* After the date of this letter, and while Judge 
Black was the counsel of the respondentin this cause, 
he had an intérview with the President, in which he 
urged immediate action on his part and the sending 
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an armed vessel to take possession of the island; and 

yocause the President refused to do so Judge Blaek, 
on the 19th March, 1868, declined to appear further 
as his counsel in this ense. 

** Such are the facts in regard to the withdrawal of 
Judge Black. according to the best information Ican 
obtain. So far as the President is concerned, ‘the 
head and front of his offending hath this extent—no 
more, 

“It is not necessary to my purpose that I should 
censure Judge Black or make any reflection upon or 
imputation against any of the honorable Managers. 

* The island of Alta Vela, or the claim for dam- 
ages, is said to amount in value to more than a mil- 
lion dollars, and it is quite likely that an extensive 
speculation is on foot. I have no reason to charge 
that any of the Managers are engaged in it, and pre- 
sume that the letters were signed, as such communi- 
tions are often signed, by members of Congress, 
through the importunity of friends. , 

Judge Black, nodoubt, thought it was his duty to 
other chents to press this claim: but how did the 
President view it?” * * * * ¢ . 


“There are two or three facts to which I desire to | 


ee 


i} 


SUPPLEMENT TO 


_ of Congress, a personal friend of his, one of the 


signers, to get the names of other members of 
Congress, two of whom happened to be Man- 
agers of the impeachment. This was done by 
& separate application to each without any con- 
cert of action whatever, or knowledge or belief 
that the paper was to be used in any way or for 
any purpose other than the expression of their 
opimons upon the subject-matter. 


of my ‘‘opinien,’’ when so signed, was a very 


_ considerable time after the original given to the 


call the attention of the Senate and the country in | 


connection with these recommendations, They are, 
first, that they were all gotten up after this impeach- 
ment proceeding was commenced against the Presi- 


dent of the United States. Keep the dates in mind, | 


and you will see that such isthe fact. Every one of 
them was gotten up after this impeachment procced- 
ing was commenced against him.” 

It cannot fail to be evident, that while the 
counsel disclaims any imputation either upon 
Judge Black or the Managers in words, he so 
states what he claims to be the facts as to con- 
vey the very imputation disclaimed, There- 
fore it is that I have felt called upon to notice 
the insinuated calumny. 

My personal knowledge of matters connected 
with the island of Alta Vela is very limited. 

Some time in the summer of 1867, being in 


Attorney General, Mr. Stanbery, I was pres- 
ent at an argument by Judge Black in behalf 
of the American citizens claiming an interest 
in that island. I there, for the first time, 
learned the facts agreed and in dispute con- 
cerning it by listening to and incidentally tak- 
ing a part, on being appealed to, in the dis- 
cussion. In February last my attention was 
next drawn to the matter of the spoliation and 


President. I desire further to declare that I 
have no knowledge of or interest, directly or 
indirectly, in any claim whatever arising in any 
manner out of the island of Alta Vela other 
than as above stated. 


In justice to the other gentlemen who signed | 


the copy of the paper, I desire to annex hereto 
the aflidavits of Chauncey I’. Black, esq., and 


Colonel J. W. Shatler, showing that neither | 


of the gentlemen signing the paper had any 
interest or concern in the subject-matter thereof 
other than as above set forth. 

While I acquit the learned counsel of any 
intentional falsity of statement as he makes it 
to his ‘* best information,’’ which must have 
been obtained from Andrew Johnson, yet the 
statement contains every element of falsehood, 


| being both the suppressio vert and the sug- 


{| was concurred in gnd approved of by Jonn A. | 
Loaan, J. A. Garrietp, W. H. Koonrz, J. K. || 


waiting on other business in the office of the || Moorueabd, THappevs Srevens, J. G. BLArNe, 


imprisonment of American citizens upon the | 


island of Alta Vela by an inquiry of a personal 


friend, Colonel Shaffer, if I had any acquaint: | 


ance with the question, and if so, would give 


him my opinion as a lawyer upon the merits | 
y¥ OF 


of the controversy. To serve a friend simply, 


upon recollection of the discussion with the | 


Attorney General, I gave him such ‘ opinion,”’ 


the rough draft of which I hold in my hand, | 


which is without date, and which, being copied, | 


I signed and placed in his hands. This I be- 
lieve to have been in the early part of Febru- 
ary; certainly before the act was committed 
by Andrew Johnson which brought on this im- 
peachment. From that time until I saw my 
** opinion’’ published in the New York Herald, 
ppeting to come from President Johnson, 


gestio falsi in that it says that on the 9th of 
March General Bgysamin I’. BurLer addressed 
a letter to J. W. Shaffer, and that ‘‘ this letter 


and Joun A. Binenam on the same day, 9th 
March, 1868,’’ when the President knew that 
the names of the five last-mentioned gentle- 
men were procured on a copy of the letter long 
after the original was in his hands. 

Again, there is another deliberate falsehood 
in the thrice reiterated statement that these 





This copy | 


signatures were procured and sent to him for | 


the purpose of intimidating him into doing an 
act after he was impeached, the propriety and 
legality of which was contrary to his judgment, 
when, in truth and in fact, the signatures were 
procured and sent to him in order, as he 
averred, to sustain him #@ doing what he him- 
self declared was just and legal in the premises, 
and which he intended to do. 

‘The use made of these papers is character- 
istic of Andrew Johnson, who usually raises 
issues of veracity with both friend and foe 


| with whom he comes in contact: 


I, Chauncey F. Black, attorney and counselor-at- 


| law, do depose and say that the law firm of Black, 
Lamont & Co., have been counsel for years on behalf | 


of Patterson & Marguiondo to recover their rights | 
in the guano discovered by them in the island of | 


| Alta Vela, of which they had been deprived by foree, 


never saw it or communicated with either of | 


the gentlemen, whose names appear in the coun. | 


sel’s statement attached thereto in any man- 


ner, directly or indirectly, in regard to it or | 


the subject-matter of it, or the island of Alta 
Vela, or the claims of any person arising out 
of it or because of it. 
speak of my own knowledge. 


Since the statement of the counsel ‘ accord- 


ing to the best information he can obtain,’’ I 
have made inquiry and from the best informa- 
tion I can obtain find the facts to be as follows: 
that soon after the ‘‘ opinion ’’ was signed Col- 
onel Shaffer asked Hon. Jouy A. Locay to 
examine the same question, presented him his 
brief of the facts, and asked him if he could con- 
cur in the opinion, which, after examination, 
Mr. Locan consented to do, and signed the 
original paper signed by myself. I may here 
remark that the recollection of General Locan 
and Colonel Shaffer concur with my own as to 
the time of these transactions. I have learned 
and believe that m 
nature of General LoGan attached was placed 
in the hands of Chauncey F. Black, esq., and 
by him handed to the President of the United 
States with other papers in the case. Mr. 
Black made a copy of my ‘ opinion,’’ and af- 
terward at his convenience procured a member 


Thus far I am able to 


‘‘opinion’’ with the sig- | 


and the imprisonment of their agents by some of the 
inbabitants of Dominica. As such counsel, we have 
argued the cause to the Secretary of State, and also 
to the President, before whom the question has been 


pending since July 19, 1867. 


We have in various forms pressed the matter upon 


his attention, and he hasexpressed himself fully and 


freely satisfied with the justice of the claims of our 


clients and his conviction of his own duty to afford | 
the desired relief, but had declined to act because | 


of the opposition of the Secretary of State. General 


J. W. Shaffer having become associated with us in | 
thecase and having learned that General BurTLerhad | 
become acquainted with the merits of the case, pro- | 
cured his legal opinion upon it, and also a concur- | 


rence by General Logan. After receiving thisopinion 


I inclosed it to the President. The time wken this | 


opinion was received, and whether it was dated, I 


do not recollect. The time that it was presented to | 
the President by me can be established by the date | 


of my letter inclosing it. 
friend that it would be desirable for the President to 
receive the recommendations of other members of 
Congress I carried acopy of the opinion to the House 
of Representatives and procured the signatures of 


Learning from a mutual | 


some of my personal friends and asked them to pro- | 


eure the signatures of others which were attached to 
the copy. Some considerable time after I had for- 
warded the original I sent this copy so signed to the 
President. These signatures were procured upon 
personal application to the gentlemen severally, 
without any concert of action whatever on their 
part, and without any reference to any proceedings 
then pending in the then present action of Congress 
in regard to the President whatever. 

From my relation to the case of Alta Vela I have 
knowledge of all the rights and interest in it, or in 


| relation to it,so that Iam certain that neither of the 


| 


gentlemen who signed the paper or copy haye any 
iaterest in the claim or matter in dispute or in any 
part thereof, or arising therefrom in any manner, 


| 





direetly or indirectly, or contingently, and ee 

averment to the contrary from any source whateres 

is untrue in fact. CHAUNCEY F, BI 4; Kk 
Sworn and subseribed before ine this 28th day ¢ 

April, A. D, 1868. N. CALLAN 
[L. 8.] Notary Pu 


To the best of my knowledge and belief the fy 
contained in the above affidavit are true in ov. 
particular. J. W.SHAPFER” 

Sworn and subscribed before me this 28th day op 
April, A. D, 1868, N.CALLAN, ~~ 

{u. 8.] Notary Public, 


| With this simple statement of the facts, Mr 
| President and Senators, I am content to Joay, 
| the question of the history of Alta Vela, as 
| Mr. NELSON. Mr. Chief Justice and Sop. 
ators, as you have heard the statement of the 
honorable Manager, I trust you will permit pnp 
to make such reply as I deem fitting and gp. 
propriate to the present occasion, 
orable gentleman speaks 

The CHIEF JUSTICE. The counsel cay 
proceed by unanimous consent. If there be no 
objection he will proceed. 

Mr. NELSON. Of course I wili not pre- 
sume to proceed without leave of the Chief 
Justice and the Senate. Linferred from their 
silence that the Senate were willing to hear me. 

The honorable gentleman speaks as to what 
he supposes to be the knowledge and the duty 
of a tyro in the law, and animadverts with 
some severity upon the introduction of this 
| foreign subject by him in the course of the ip. 
vestigation. I beg leave to remind the hon- 
orable Senators that, so far as I am concerned, 
I did not introduce the topic without having, 

as | believed, just cause and just reason to do 

it; and whatever may be the gentleman’s view 
| in regard to a tyro in the legal profession, | 

beg leave to say to him, and to this Senate, that 
| I never have seen the day in my life—not from 
| the earliest moment when my license was 
signed down to the present time—when a client 
of mine was assailed, and assailed as | believed 
unjustly, that I did not feel it the very highest 
professional duty I owed upon the face of the 
eayth to vindicate and defend him against the 
| assault. My views may be, and probably are, 
different from those of the honorable gentle- 
man and from the views of others. Without 
casting any censure upon my associates, | will 
say that if the duty had devolved on me to lead 
and conduct the investigation in this case, as 
it did not devolve, but upon those of longer 
and higher standing in the profession than my- 
self, I would have met the gentleman on every 
occasion when he made his assaults upon the 
President of the United States, and | would 
| have answered them from time to time as those 
| charges were made; and I would not have 
permitted one of his insinuations to go unan- 
swered, so far as an answer could be furnished 
on our side. When the honorable Manager— 
I am not alluding to the one who has just ad: 
dressed the Senate, but to the honorable Man- 
ager who closed the argument so far as it has 
progressed [Mr. Bourweit]—addressed the 
Senate on the other side, and saw fit to draw 
‘in dark and gloomy colors a picture of the 
President of the United States, and of the 
influence he has over his Cabinet, and when 
he saw fit to represent them as serts obedient 
to the control of their master, and to make 
allusion to the withdrawal of Judge Black, | 
deemed that a fitting and proper occasion, and 
so consider it still upon the most calm and 
mature reflection, for me, as one of the counsel 
for the President, to meet and answer it, ant 
nail it to the counter, as I think I have dove 
| successfully. 

You all know—and if need be I can hunt up 
the newspapers and can furnish the testimony 
—that when Judge Black retired from the Pres: 
ident’s cause it was published and proclaime: 
in newspapers hostile to the President that 
Judge Black, seeing that the case of the Tres 
ident was a desperate case, had withdrawo 
| from it in disgust; and the very highest pro 

fessional duty that can animate counsel under 
| the heavens devolved on me when this imp 
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-them here ready to read to the Senate. 


_ 


tation was contained in the address of the hon- 
orable Manager and alluded to in the connec- 
‘ion in Which it was, to vindicate the President 
of the United States against the public asper- 
ions whieh had been made upon him. It was | 
for that reason and no other that I spoke of 

it, not wilh any desire to make an assault upon 

the Managers. . cof 

While L treated them with civility, while I 
treated them with kindness, and, as I think, 
with very great forbearance, the honorable 
ventleman to-day has made imputations upon | 
me which [ hurl back with indignation and 
with seorn—undeserved imputations. I treated 
the gentlemen on the other side with courtesy 
and with kindness. He has rewarded me with 
insult and with outrage in the presence of the 
American Senate. It will be for you, Sena- 
tors, to judge whose demeanor is most proper 
before you, that of the honorable gentleman 
who foully and falsely charges me with insin- 
yating calumny, or my course in vindicating 
the President of the United States in the dis- 
charge of my professional duty here. So far 
as any question that the gentleman desires to 
make of a personal character with me is con- | 
cerned this is not the place to make it. Let 
him make it elsewhere if he desires to do it. 

Mr. YATES. Mr. President, I rise to call 
the counselor to order, 

Mr. NELSON. Mr. Chief Justice and Sen- 
ators, | will endeavor to comply with the sug- 
gestion of the Senator. I do not wish to 
make use of any language improper in this 
tribunal, but | hope that Senators will pardon | 
me for repelling the strong remarks made by 
the gentleman on the other side. But let it 
pass. What I desire to say to you, Senators, 
and that ismuch more important than anything 
else, isthis: when I made the statement which 
I did to the Senate, I made it with a full 
knowledge, as I believed, of what I was doing. 
It may be possible, Senators, that I may have 
committed an error as to the date of the paper 
which was signed by Messrs. LoGan and the | 
other Managers. My recollection is that that | 
paper is without date, and I took it for granted 
that it was signed on the same day, the 9th of 
March, that was mentioned by the honorable 
gentleman; but that is an immaterial error, 
if it be one. I had the letters in my posses- 
sion On the day I addressed you, and if the 
gentleman had seen fit to deny any statement 
contained in those letters upon that day I had 
I had | 
10 knowledge that this subject would be called 
up to-day until the honorable gentleman told 
me during your adjournment of a few minutes. 
Since that notification I have sent for the 
letters. I was fearful, however, that they 
would not be here in time for me to read them 
now; but if it becomes necessary I shall ask 
the leave of the Senate to read those letters | 
to-morrow before my associate shall resume 
his argument in the case. I shall have them, 
and as this topic is introduced by the honor- | 
able gentleman, and introduced, too, in terms | 
of censure of me, I shall ask the honorable 
Senate to allow me to read those letters. 

What is the point? If there be any pointin 
connection with this matter, what is it, and | 
why did I introduce the matter here at all in 
Vindication of the President of the United 
States against the imputation that was made 
about Judge Black? Why did I refer to the | 
letters at all? It was for the purpose of show- | 
ing, In answer to the honorable Manager, Mr. 
Bourwet, this great fact in explanation of 
the conduct with Judge Black, that the Presi- | 
dent of the United States had been placed in 
adilemma such as no man under accusation 
iad ever been placed in before, for the pur- 
pose of showing that, so far as that correspond- 
“nce is concerned, it was a correspondence 
Which arose after the articles of impeachment 
lad been agreed upon, and probably after they 
oa been preferred to the Senate. It was for 
po purpose that [ introduced the correspond- 
a It has excited, awakened, and aroused 
the attention of this whole nation that the || 
Counsel for the President of the United States || 
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of any insult the President of the United States 
rendered to the counsel, out of any injury 
which he did to them, but hasgrown out of the 
fact that a claim was pressed to the island re- 
ferred to under the cireumstances stated. Now, 
I will go further than I did the other day, and 
I will answer for it here and anywhere else ; I 
believe that Judge Black acted improperly, 
under those circumstances, in withdrawing his 
services from the President of the United 
States, according to the best lights I have on 
the subject. Here is this accusation presented 
against him, and here is this astonishing claim 
presented to him, signed by four ef the Man- 
agers of this impeachment, presented at this 
extraordinary period of time, presented when 
this impeachment was hanging over him; and 
I maintain still that I had the right, and that 
it was my solemn and bounden duty, to vindi- 


cate him against the charge that was pre- || 


ferred. 

Mr. Manager BUTLER. 
man know what he is saying; 
by four of the Managers ?”’ 

Mr. NELSON. I meant to say letter. If 


Does the gentle- 


I said ‘‘claim’’ I meant to say there was an | 
I am glad the gentleman has | 
What | mean to say, Senators— || 


indorsement. 
corrected me. 


THE CONGRESSIONAL GLOBE. 


. iy 
|| Should abandon his cause, and that the true | 
| secret of that abandonment has not grown out | 


‘‘a claim signed | 


I may have used some word I did not intend | 


to use—the idea that I intend to convey is that 
a letter was in the first instance signed by the 
honorable Manager, General Bur.er, that there 


was an indorsement of that letter by three | 


other members of the House of Represent- 
atives who are Managers in this case; that this 
letter and the indorsement of it had relation 
to the Alta Vela claim, that the subject was 
brought up to the consideration of the Presi- 
dent of the United States pending this im- 
peachment, and that whether the letter in- 


dorsing General ButLer’s letter was signed on | 


the 9th of March or at a later period is wholly 
immaterial, 
ment proceeding was commenced, and Judge 


It was signed after this impeach- 


Black endeavored to get the attention of the | 


President to the claim and to have him decide 


| upon it, as | am informed and believe, though 


I have no written evidence of that fact; Judge 
Black urged it upon him after this impeach- 
ment proceeding commenced and after Judge 
Black had met some of the other counsel and 
myself in the council chamber of the President. 
I was not present at that time, but I have it, I 
may say, from the lips of the President him- 
self, and I believe it to be true, that Judge 


| Black urged upon him a decision of this claim, 
and that his answer, among others, was that he 


did not think it a proper time for him to aet 
on the claim, because the Congress of the Uni- 
ted States was in session, and that if it was right 


' and proper for a vessel to be sent down there 
| or any act of public hostility to take place, the 


President of the United States answered Judge 
Black, as | am informed and believe, by tell- 


ing him that Congress was in session, and by | 


asking him to call upon Congress to pass any 
law that might be necessary for that purpose, 


and that it was not proper for him to interfere | 


in it. This is all- 

Mr. GRIMES rose. 

Mr. NELSON. 
by stating that I have said as much as I desired 
to say. I will ask permission, when I receive 
those letters, in some form to put them before 
the Senate, and with this remark I will take 
my seat. 

Mr. Manager BUTLER. 





I trust not until 


| they are shown not to have been mutilated. 


Mr. NELSON. Sir! 

Mr. Manager LOGAN rose. 

Mr. EDMUNDS. 
the argument in the cause may proceed. This 
matter has nothing to do with any question 
before us. 

The CHIEF JUSTICE. The argument on 
behalf of the President will proceed. 

Mr. CAMERON. Mr. President, I trust 
the Manager from Illinois will be allowed to 
be heard. 


I will relieve the gentleman | 


Mr. President, I ask that | 
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Mr. Manager LOGAN. Mr. President, if 


— 


there is no objection I merely desire to say-—— 


The CHIEF JUSTICE. The honorable 
Manager can proceed, if there be no objection, 
Mr. Manager LOGAN, Just a moment. 
I merely wish to correct the gentleman from 
Tennessee, the counsel for the respondent, by 


| saying that he is mistaken about this letter 


having been signed after the impeachment 
commenced by either General Burier or my- 
self. I know well when I signed it, and the 
gentieman will find the correction, if he will 
examine thoroughly, and will certainly be kind 
enough to make it. I signed the letter long 
before there was anything thought of impeach- 
ment. 
Mr. NELSON. If you will let me do so, I 
will say with great pleasure that I had no de- 
sign to misrepresent any gentleman concerned 
in the cause; and in order that the matter may 
be decided I will have the letter brought here. 
I may have fallen into an error about the date, 
but my understanding was that it was after the 
impeachment proceedings were commenced ; 
but to obviate all difficulty | will produce the 
letter itself, no matter whether it shows I am 
| mistaken or not. If it shows that I am mis- 
| taken I will bring it here in fairness to the 
Senate; and if it shows that lam right | will 
bring it again in fairness to the Senate. That 
is all the gentleman can ask, | am sure. 1 
may possibly be mistaken. 

Several Senarons. Let the argument pro- 
ceed. 

The CHIEF JUSTICE. The argument on 
the part of the President will proceed. 


WILLIAM M. EVARTS, esq., of counsel 
for the respondent, addressed the Senate as 
follows : 

I am sure, Mr. Chief Justice and Senators, 
that no man of a thoughtful and considerate 
temper would wish to take any part in the sol- 
emn transaction which proceeds to-day unless 
held to it by some quite perlect obligation of 
duty. Even if we were at liberty to confine 
our solicitudes within the horizon of polities; 
even if the interests of the country and of the 
party in power, and if duty to the country and 
duty to the party in power, (as is sometimes 
the case, and as public men so easily persuade 
themselves is, or may be, the case in any june- 
ture,) were commensurate and equivalent, who 
will provide a chart and compass for the wide, 
uncertain sea that lies before us in the imme- 
diate future? Who shall determine the cur- 
rents that shall flow from the event of this stu- 
pendous political controversy; who measure 
their force; and who assume to coutrol the 
storms that it may breed? 

But if we enlarge the scope of our responsi- 
bility and of our vision, and take in the great 

| subjects that have been constantly pressing 
upon our minds, who is there so sagacious in 
human affairs, whoso confident of his sagacity, 
who so circumspect in treading among grave 
responsibilities and so assured of his circum- 

| spection, who so bold in his forecast of the fu- 
ture, and so approved in his prescience, as to 
see, and to see clearly, through this day’s busi- 
ness? 

Let us be sure, then, that no man should be 
here as a volunteer or lift.a little finger to jostle 
the struggle and contest between the great 
forees of our Government, of which we are 
witnesses, in which we take part, and which 
we, in our several vocations, are to assist in 

| determining. 
| Of the absolute and complete obligation 
which convenes the Chief Justice of the United 
States and its Senators in this court for the 
trial of this impeachment, and of its authentic 
commission from the Constitution, there can 
'benodoubt. So, too, of the deputed authority 
of these honorable Managers, and their pres- 
ence in obedience to it, and the attendance of 
the House of Representatives itself in aid of 
their argument and their appeal, there is as 
little doubt. The President of the United 
| States is here, in submission to the same Uon- 
| stitution, in obedience to it, and in the duty 
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august procedure and has assigned to each of | 
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which he owes by the obligation he has assumed | 
to preserve, protect, and defend it. The right || 
of the President to appear by counsel of his 
choice makes it as clearly proper, under the 
obligations of a liberal profession, and under 
the duty of a citizen of a free State of sworn | 
fidelity to the Constitution and the laws, that 
we should attend upon his defense ; for though | 
no distinct vocation and no particular devo¥on 
to the more established forms of public service 
hovers our presence, yet no man can be famil- 
iar with the course of the struggles of law, 
of government, of liberty in the world, not to 
know that the defense of the accused becomes 
the trial of the Constitution and the protection 
of the public safety. 

it is neither by a careless nor capricious dis- 
tribution of the most authentic service to the 
State that Cicero divides it among those who | 
manage political candidacies, among those who | 
defend the accused, and among those who in 
the Senate determined the grave issues of war 
and peace and all the business of the State ; 
for it is in facts and instances that the people 
are taught their Constitution and their laws, | 
and itis by fact and on instances that their 
laws and their Constitutions are upheld and 
improved. Constitutions are framed ; laws es- 
tablished ; institutions built up; the processes 
of society go on until atlength by some oppos- 
ing, some competing, some contending forces 
in the State, an individual is brought into the 
point of collision, and the clouds surcharged 
with the great forces of the public welfare burst 
over his head. It is then that he who defends 
the accused, in the language of Cicero, and in 
our own recognition of the pregnant instances 
of English and American history, is held to a 
distinct public service. 

As, then, duty has brought us all here to this 


— - — —— 


us his part in it, so through all its responsibil- 
ities and to the end we must surrender our- 
selves to its guidance. Thus following, our 
footsteps shall never falter or be misled; and 
leaning upon its staff, no man need fear that 
it will break or pierce his side. 

The service of the constitutional procedure 
of impeachment in our brief history as a na- 
tion has really touched none of the grave inter- 
ests that are involved in the present trial. 
Disearding the first occasion in which it was 
moved, being against a member of the Senate, 
as coming to nothing important, political or 
judicial, unless to determine that a member 
of this body was not an oflicer of the United 
States; and the next trial, wherein the accusa- 
tion against Judge Pickering partook of no 
qualities @xcept of personal delinquency or mis- 
fortune, and whose result gives us nothing to be 
proud of, and to constitutional law gives no pre- 
cedent except that an insane man may beon- 
victed of crime by a party vote; and the last trial 
of Judge Humphreys, where there was no de- 
fense, and where the matters of accusation 
were so plain and the guilt so clear that it was 
understood to be, by accused, accusers, and 
court, but a mere formality, and we have trials, 
doubtless of interest, of Judge Chase and of 
Judge Peck. Neither of these ever went for 
a moment beyond the gravity of an important 
and solemn accusation of men holding digni- 
fied, valuable, eminent, public judicial trusts ; 
and their determination in favor of the accused 
left nothing to be illustrated by their trials 
except that even when the matter in imputa- 
tion and under investigation is wholly of per- 
sonal fault and misconduct in office politics 
will force itself into the tribunal. 

But what do we behold here? Why, Mr. 
Chief Justice and Senators, all the political 
ower of the United States of America is here. 

‘he House of Representatives is here as accu- 
ser; the President of the United States is here 
as the accused; and the Senate of the United 
States is here as the court to try him, presided || 
over by the Chief Justice, under the special | 
constitutional duty attributed to him. These || 
powers of our Government are here, this our || 
Government is here, not for a pageant or a |) 
ceremony ; not for concord of action in any of | 
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the duties assigned to the Government in the 


| 
i} 
| 


conduct of the affairs of the nation: but here | 


in the struggle and contest as to whether one 
of them shall be made to bow by virtue of con- 
stitutional authority confided to the others, and 
this branch of the political power of the United 
States shall prove his master. 
lence have placed all portions of our political 
Government atsome disadvantage. The crime 


| and violence of the rebellion have deprived this 


House of Representatives and this Senate of 
the full attendance of members that might 
make up the body under the Constitution of the 
United States, when it shall have been fully 
reéstablished over the whole country. The 
crime and violence of assassination have placed 
the executive office in the last stage of its main- 
tenance under mere constitutional authority. 
There is no constitutional elected successor of 
the President of the United States, taking his 
power under the terms of the Constitution and 
by the authority of the suffrage ; and you have 
now before you the matter to which I shall call 
your attention, not intending to anticipate here 


Crime and vio- | 


| the legislative power of the Government eq , 


choice, were und@r trial, no such disturhayen 
or contusion of constitutional duties, and ,.. 
such shock upon the feelings and trad) 

of the people, would be effected; but, ag [ Jjay, 
said, crime and violence, for which none of jh, 
agents of the Government are responsible, h, e 
brought us into this situation of solicitude ana 
of ditliculty. 


It will be seen, then, that as this trig] brings 


fronted with the executive authority, ayd 
result is to deprive the nation of a Presid 
| and to vest the oflice in the Senate, it is indus 
the trial of the Constitution ; over the head 


| est that may be felt in one so high in stat; 


the discussion of constitutional views and doc- | 


trines, but simply the result upon the Govern- 
ment of the country which may flow from your 
determination of this cause under the peculiar 
circumstances in which, for the first time, too, 
in the history of the Governnient, a true polit- 
ical trial takes place. 

If you shall acquit the President of the Uni- 
ted States from this accusation all things will 
be as they were before. The House of Rep- 
resentatives will retire to discharge their usual 


| duties in legislation, and you will remain to 


act with them in those duties and to divide 


The President of the United States, too, dis- 
missed from your presence uncondemned, will 
occupy through the constitutional term his 


place of authority, and however ill the course | 


of politics may go or however well, the Gov- 
ernment and its Constitution will have received 
no shock. 
demned, and if by authority under the Consti- 
tution necessarily to be exerted upon such 
condemnation he shall be removed from office, 


| there will be no President of the United States ; 


for that name and title is accorded by the 
Constitution to no man who has not received 
the suffrages of the people for the primary or 
the alternative elevation to that place. A new 


| thing will have occurred to us; the duties of 
| the office will have been annexed to some other 


office, will be discharged virtute officii and by 
the tenure which belongs to the first office. 
Under the legislation of the country early 


| adopted, and a great puzzle to the Congress, | 
that designation belongs to this Senate itself | 
| to determine by an officer of its own gaining 


the right under the legislation of 1792 to add 
to his office conferred by the Senate the per- 
formance of the duties of President of the Uni- 
ted States, the two offices running along. 


| Whatever there may be of novelty, whatever 
of disturbance, in the course of public affairs | 
thus to arise from a novel situation, is involved | 


in the termination of this cause; and there- 


| fore there is directly proposed to you, as a 


necessary result from one determination of 
this cause, this novelty in our Constitution: a 


But if the President shall be con- | 


| the mere etiquette of our address the combined 


| itade with which the people of this country 
| are gazing upon this procedure. 


and in the person of the Chief Magistrate w), 
fills the great office the forces of this cons 
are gathered, and this is the trial of the Cyp. 
stitution ; and neither the dignity of the greg 
office which he holds, nor any personal inter- 
mn, 
nor the great name and force of these accusers. 
the House of Representatives, speaking for * q)j 
the people of the United States,’’ nor the au: 
gust composition of this tribunal, which brings 
together the Chief Justice of the great court of 
the country andthe Senators who have States 
for their constituents, which recalls to us ig 
splendors of Roman and of Knglish jurispra- 
dence and power—not even this specta 
forms any important part in the watchful solic. 

ry 
The sober, 


thoughtful people of this country, never fond 


| of pageants when pageants are the proper 
| thing, never attending to pageants when they 
| cover real issues and interests, are thinking of 


| with the President of the United States the | 
| other associated duties of an executive charac- 
| ter which the Constitution attributes to you. | 





great nation whose whole frame of govern- | 
ment, whose whole scheme and theory of poli- | 


tics rest upon the suffrage of the people, will 
be without a President, and the otlice seques- 


| tered will be discharged by a member of the 


body whose judgment has sequestered it. 

I need not attract your attention, long since 
called to it, doubtless, in your own reflections, 
more familiar than I am with the routine, te 
what will follow in the exercise of those duties ; 


| amd you will see at once that the situation, 


from circumstances for which no man is re- 
sponsible, is sach as to bring into the gravest 
possible consequences the act that you are to 
perform. If the President of the United States, 
elected by the people, and having standing be- 
hind him the second officer of the people’s 


| for the whole nation, adjourned. 


| capacity and in any majesty, they have not yet 


far other things than these. 

Mr. Chief Justice, it is but a few weeks since 
the great tribunal in which you habitually pre: 
side, and where the law speaks with authority 
Embrac ing, 
as it does, the great province of international 
law, the great responsibility of adjusting be- 
tween State and General Government, the con- 
flicting interests and passions belonging to our 
composite system, and with determining the 
limits between the coirdinate branches of the 
Government, there is one other duty assigned 
to it in which the people of the country feel a 
nearer and a deeper interest. It is as the 
guardian of the bill of rights of the Constitu- 
tion, as the watchful protector of the liberties 
of the people against the encroachments of 
law and government, that the people of the 


| United States look to the Supreme Court with 


the greatest attention and with the greatest 
affection. That court having before it a sub- 
ject touching the liberty of the citizen finds 
the hamstring of its endeavor and its energy 
to interpose the power of the Constitution in 
the protection of the Constitution cut by the 
sharp edge of a congressional enactment, and 


| in its breast carries away from the judgment 
| seat the Constitution and the law to be de: 
| termined, if ever, at some future time aud 


under some happier circumstances. 

Now, in regard to this matter, the people of 
the United States give grave attention. They 
exercise their supervision of the conduct of ai 
their agents, of whom, in any form and in any 
learned to be afraid. The people of this coun 
try have had nothing in their experience of the 
last six years to make them fear anybody's op- 
pression, anybody's encroachments, anybouy § 
assaults, anybody's violence, anybody's wat. 
Masters of this country, and masters of every 
agent and agency in it, they bow to nothing 
but the Constitution, and they honor every 
public servant that bows to the Constitution. 
And at the same time, by the action of lhe 


| same Congress, the people see the President 0! 
the United States brought as a criminal to you! 


| bar, accused by one branch of Congress, ‘0 » 


hea 


tried by the other, his office, as I have said, !° 


| . . : Jored 
_ be put in commission and an election ordere’ 
He greatly mistakes who snpppees that 


the 
people of the United States look upon the ollice 
of President, the great name and power that 


represents them in their collective capaci!y, '" 
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‘heir united power, in their combined interests, 
) less attachment than upon any other of 
apartments of this Government. The 
lent is, in the apprehension and in the 
tom of the people of the United States, the 
\laeistrate, the authority for whom they have 
vat homage and that respect which belong to 
- aleetive office. His oath of office is as 
miliar to the — of this country as it is to 
,. for they heard it during the perils of the 
i from lips that they revered, and they have 
. its immense power under the resources 
this Constitution of theirs and supported by 
lelity to maintain the contest of this 
Government against all comers to sustain the 
Constitution and the law. 
it has been spoken of here as if the Presi- 
i's oath were simply an oath to discharge 
faithfully the duties of his office, and as if the 
rineipal duty of the office was to execute the 
Why, that is not the Presi- 
i's oath; that portion of itis the common 


iws of Congress. 
uh of everybody in authority to discharge the 
uties of his office; but the peculiar oath of the 
President, the oath of the Constitution, is in the 
ger portion of it which makes him the sworn 
reserver, protector, and defender of the Con- 
ition itself; andthat is an office and that is 
: oath which the people of the United States 
ave intrusted and exacted to and from no 
ther public servant but the President of the 
‘nited States. And when they conferred that 
wer and exacted that duty they understood 
ts tremendous responsibilities, the tremendous 
oppositions it might encounter, and they under- 
stood their duty implied in the suffrage that had 
ynferred the authority and exacted the obliga- 
tion to maintain him in it—to maintain him in 
tas against foreign aggression, as against do- 
vestic violence, as against encroachments from 
whatever quarter, under the guise of congres- 
nal or whatever authority, upon the true || 
gor of the Constitution of the United States. 
President Lincoln’s solemn declaration upon 
which he gained strength for himself and by 
vhich he gave strength to the people, ‘‘ I have 
solemn vow registered in heaven that I will 
reserve, protect, and defend the Constitution 
{the United States,’’ carried him and carried 
: people following him through the strug- 
cles, the dangers, the vicissitudes of the rebel- 
on; and that vow, as a legend, now adorns 
tbe halls of legislation in more than one State 
the Union. This oath of the President, 
us duty of the President, the people of this 
uuntry do not in the least regard as personal 
tohim; but itis an oath and a duty assumed 
and to be performed as their representative, 
in their interest, and for their honor; and they 
ave determined, and they will adhere to their 
letermination, that the oath shall not be taken 
in vain, for that little phrase ‘‘to the best of 
uyability,’’ which is the modest form in which 
‘he personal obligation is assumed, means, 
when conferred upon the ability of the Presi- 
lent, the ability of the country; and most 
magnificently did the people pour out its re- 
sources in aid of that oath of President Lin- 
ia; and so when the shock comes, not in 
‘he form of violence, of war, of rebellion, but 
I a struggle between the forces of the Gov- 
ernment in regard to constitutional authority, 
‘he people of the United States regard the 
‘resident as then bound to the special fidelity 
{ watching that all the departments of this || 
‘sovernment obey the Constitution as well as | 
that he obeys it himself. 
hey give him no assumption of authority 
yond the laws and the Constitution, but all 
te authority and all the resources of the laws || 
‘ud the Constitution are open to him, and | 
‘tey will see to it that the President of the 
vuited States, whoever he may be, in regard || 
‘0 the office and its duty shall not take this || 
‘ath In vain if they have the power to main- || 
jit Sim in its performance. That indeed the || 
oustitution is above him, as it is above all of | 
‘© Servants of the people, as it is above the || 
people themselves until their sovereignty shall || 
“woose to change it, they do not doubt. And |, 


|| they inquire. 


| session of the Department. 


| applied ? 


and whatever authority, are watched by the peo- 


ple of the United States in regard to obedience 
to the Constitution. 

And not disputing the regularity, the com- 
plete authenticity, and the adequate authority 
of this entire procedure, from accusation 
through trial and down to sentence, the people 
yet claim the right to see and to know that it 
is duty to the Constitution observed and felt 
throughout that brings the result, whatever 
it may be. Thus satistied, they adhere to the 
Constitution, but they do not purpose to change 
it. ‘They are converts of no theories of con- 
gressional They understand 
none of the nonsense of the Constitution being 
superior to the law except that the law must 
be obeyed and the Constitution not. They 
know their Government, and they mean to 
maintain it; and when they hear that this tre- 
mendous enginery of impeachment and trial 
and threatened conviction or sentence, if the 
law and the facts will justify it, has been brought 
into play, that this power which has lain in the 
Constitution, like a sword in its sheath, is now 
drawn, they wish to know what the crime is 
that the President is accused of. They under- 
stand that treason and bribery are great of- 
fenses, and that a ruler guilty of them should 
be brought into question and deposed. They 
are ready to believe that, following the law 


omnipotence. 


| of that enumeration, there may be other great 


crimes and misdemeanors touching the con- 
duct of Government and the welfare of the 


| State that may equally fall within the jurisdic- 


tion and the duty. But they wish to know what 
the crimes are. ‘They wish to know whether 
the President has betrayed our liberties or our 
possessions to a foreign State. They wish to 
know whether he has delivered up a fortress 
or surrendered a fleet. They wish to know 
whether he has made merchandise of the pub- 
lie trust and turned authority to private gain. 
And when informed that none of these things 
are charged, imputed, or even declaimed about, 
they yet seek further information and are told 
that he has removed a member of his Cabinet. 

The people of this country are familiar with 
the removal of members of Cabinets and all 
persons in authority. ‘That on its mere state- 


ment does not strike them as a grave offense | 


needing the interposition of this special juris- 
diction. Removal from office is not with the 
people of this country, especially those en- 
gaged in politics, a terror or a disagreeable 
subject; indeed it may be said that it main- 
tains a great part of the political forces of this 
country ; that removal from oflice is a thing in 
the Constitution, in the habit of its admin- 
istration. I remember to have heard it said 
that an old lady once summed up an earnest 
defense of a stern dogma of Calvinism, that if 
you took away her ‘‘ total depravity ’’ you took 


| away her religion, [laughter;] and there are 
| a great many people in this country thai if you 


take away removal from oflice you take away 
all their politics. So that, on that mere state- 
ment, it does not strike them as either an un- 
precedented occurrence or as one involving 
any great danger to the State. 

‘* Well, but how comes it to be a crime ?’’ 
Why, Congress passed a law for 
the first time in the history of the Government 


| undertaking to control by law this matter of 


removal from office; and they provided that if 
the President should violate it it should bea 
misdemeanor, and a high misdemeanor; and 
now he has removed, or undertaken to remove, 
a member of his Cabinet, and he is to be re- 
moved himself for that cause. He undertook 
to make an ad interim Secretary of War, and 
you are to have made for you an ad interim 
President in consequence ! 

That isthe situation. ‘* Was the Secretary 
of War removed ?’’ they inquire. No; he was 
not removed, he is still Secretary, stiil in pos- 
Was force used ? 
Was violence meditated, prepared, attempted, 
No; it was all on paper, and all 
went no farther than making the official atti- 
tude out of which a judgment of the Supreme 
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intercepting again and in reference to this 
great otlice, this great authority of the Govern- 
ment instead of the liberty of the private citi- 
zen, recourse to the Supreme Court, has inter- 
posed the procedure of trial and impeach- 
ment of the President to settle by its own au- 
thority this question between it and the Exee- 
utive. The people see and the people feel that 
under this attitude of Congress there seems to 
be a claim of right and an exercise of what is 
supposed to be a duty. to prevent the Supreme 
Court of the United States interposing its serene 
judgment inthe collisions of Government and of 


laws upon either the framework of the Govern: 
ment or upon the condition and liberty of the 
citizen. And they are not slow to understand, 
without the aid of the very lucid and very brave 
arguments of these honorable Managers, that 
it is a question between the omnipotence of 
Congress and the supremacy ol the Constite- 
tion of the United States; and that is an issue 
on which the people have no doubt, and from 
the beginning of their liberties they have had 
a clear notion that tyranny Was as likely to be 
sexercised by a Parliament or a Congress as by 
anybody else. , 

The honorable Managers have attracted our 
notice to the principles and the motives of the 
American Revolution as having shown a de- 
termination to throw off the tyranny of a king, 
and they have told us that that people will not 
bend its neck to the usurpations of a Presi- 
dent. That people will not bend its neck to 
the usurpations of anybody. But the people 
of the United States know that their tathers 
went to war against the tyranny of Parliament, 
claiming to be good subjects of the king and 
ready to recognize his authority, preserving 
their own legislative independence, and against 
the tyranny of Parliament they rebelled ; and, 
as a necessity finally of securing liberty against 
Parliament, severed their connection with the 
mother country; and if any honorable member 
of either House will trace the working of the 
ideas in the Convention that framed the Con- 
stitution of the United States he will discover 
that inordinate power which should grow up 
to tyranny in the Congress was more feared, 
more watched, more provided against than 
any other extravagance that the workings of 
our Government might be 
to lead to. 

Our people, then, are unwilling that our Gov- 
ernment should be changed; they are unwill- 
ing that the date of our Constitution’s suprem- 
acy should be fixed, and that any department 
of this Government should grow too strong or 
claim to be too strong for the restraints of the 
Constitution. If men are wise they will attain 
to what was sagacious, and if obeyed in Kng- 
land might have saved great political shoeks, 
and which is true forour obedience and forthe 
adoption of our people now as it was then. 
Said Lord Bacon to Buckingham, the arbitrary 
minister of James |: 


upposed possible 


**As far as it may lie in you, let no arbitrary power 
be intruded; the people of this kingdom love the 
laws thereof, and nothing will oblige them more than 
a confidence of the free enjoy meut of them; whatthe 
nobles upon an occasion once said in Parliament, 
* Nolumus leges Anglie mutari,’ is imprinted in the 
hearts of ali the peopla’’—1 Bacon's Works, p. 712. 

And in the hearts of all the peopie of this 
country the supremacy of the Constitution and 
obedience to it are imprinted, and whatever 
progress new ideas of parliamentary govern- 
ment instead of executive authority dependent 
upon the direct suffrage to the people may have 
been made with theorists or with statesmen, 
they have made no advance whatever in the 
hearts or in the heads of the people of this 
country. 

I know that there are a good many persons 
who believe that a written constitution for this 
country, as for any other nation, is only for a 
nascent state and not for one that has acquired 
the pith and vigor of manhood. I| know that 
it is spoken cf as the swathing bands that may 
support and strengthen the puny limbs of in- 
fancy, but shame and encumber the maturity 
of vigor. This I know, and in either House | 


‘us ali their servants, President and Congress || Court could be got. And here the Congress || imagine sentiments of that kind have been 
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hearl during the debates of the last two Con- 
gresses ; but that is not the feeling or the judg- 
ment of the people; and this in their eyes, in 
the eyes of foreign vations, in the eyes of the 


enlightened opinion of mankind is the trial of | 
the Constitution, not merely in that inferior | 


sense of the determination whether its powers 
accorded to one branch or other of the Gov- 


| 


ernment have this or that scope and impression | 
and force, but whether a Government of a_ 


written constitution can maintain itself in the 


forces preseribed and attributed by the funda- | 


mental law, or whether the immense passions 
and interests of a wealthy and powerful and 
yopulous nation will force asunder all the 
Coats of the Constitution, and in the struggle 
of strength and weight the natural forces, un- 
curbed by the supreme reason of the State, 
will determine the success of one and the 
subjection of the other. 

Now, Senators, let us see to it that in this 
trial and in this controversy we understand 
what is at stake and what is to be determined. 
Let us see to it that we play our part as it 
should be played and under the motives and 
for the interests that should control statesmen 
and judges. If, indeed, this, our closely cinc- 
tured Liberty, is at last to loosen her zone and 
her stern monitor, Law, debauched and drunken 
with this new wine of opinion that is crushed 
daily from ten thousand presses throughout 
ihis land, is to withdraw its guardianship, let 
us be counted with those who with averted eye 
and reverent step backward seek to veil this 


shameless revelry, and not with those who exult | 


and cheer at its excesses. 


Let usse act as that | 


what we do and what we purpose and what | 
we wish shall be to build up the State, to give | 


new stability to the forces of the Government, 
to cure the rash passions of the people, so 
that it may be said of each one of us, ad Rem- 
publicam firmandam et ad stabiliendas vires 
et sanandum populum omnis ejus purgebat 
institutio. 


‘Thus acting, thus supported, doubt not the | 


result shall be in accord with these high aspi- 
rations, these noble impulses, these exalted 
duties; and whether or no the forces of this 
Government shall feel the shock of this special 
jurisdiction in obedience to law, to evidence, 
to justice, to duty, then you will have built up 
the Government, amplified its authority, and 
taught the people renewed homage to authority. 

And now, this brings me, Mr. Chief Justice 
and Senators, to an inquiry asked very early 


in this cause with emphasis and discussed with | 
force, with learning, and with persistence, and | 


that is, is this a court? | must confess that | 
have heard defendants arguing that they were 
coram non judice before somebody that was 
not a judge, but I never heard till now of a 
plaintiff or a prosecutor coming in and arguing 
that there was not any court, that his case was 
coram non judice. Nobody is wiser than the 
intrepid Manager who assumed the first assault 
upon this court, and he knew that the only 


way he could prevent his cause from being | 


turned out of court was to turn the court out | 


of his cause, [laughter;] and if the expedient 
succeeds his wisdom will be justified by the 
result, and yet it would be a novelty. It is 
said : 

‘There is no word in the Constitution which gives 
the slightest coloring to the idea that this is a court, 
except that in this particular case the Chief Justice 
must preside,” 

So that the Chief Justice’s gown is the only 
shred or patch of justice that there is within 
these Halls; and itis only accidentally that that 
is here owing to the peculiar characier of the 
inculpated defendant. 


* This is a Senate to hold an inquest of office upon 
Andrew Johnson.” 


And I suppose, therefore, to find a ver- 
dict of “ office found.’’ Certainly, itis sought 
for. 1 have not observed in your rule that 
each Senator is to rise in his place and say 
‘* office found, ”’ or “ office not found. ’’ Prob- 
ably every Senator does not expect to find it. 
Your rules, your Constitution, your habit, 
your etiquette call it a court, assume that there 
is some procedure here of a judicial nature ; 





| 
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| 


| 


and we found out finally on our side of this 
controversy that it was so much of a court at 
least that we could not put a leading question 
in it; and that is about the extreme exercise 


i" 
} 
} 
} 
| 
| 


of the authority of a court in regard tothe con- | 


duct of procedure that we lawyers habitually 
discover. 

The Constitution, as has been pointed out 
to you, makes this a court; it makes its pro- 
ceeding a trial; it assigns a judgment; it 
accords a power of punishment to its proced- 
ure ; and it provides that a jury in all judicial 
proceedings of a criminal character shall be 
necessary exceptin this court and on this form 
of procedure. We may assume, then, that so 
far as words go, it is a court and nothing but 


| a court. 


But it is a question the honorable Manager 
says, ‘of substance and not of form.’’ 
conecdes that if it be a court you must find 
upon the evidence something to make out the 
guiltof the offender to secure a judgment, and 
he argues against its being a court, not from 
any nice criticism of words or forms, but, as 
he expresses it, for the substance. 


interesting and learned brief appended to his 
opening speech, in English precedents and 
authority to show that it is almost anything 
bat a court; and perhaps during the hundreds 
of years in which the instrument of impeach- 
ment was used as a political engine, if you look 
only to the judgment and the reasons of the 


| judgment you would not think it was really 
a very judicial proceeding; but that through | 


all the Knglish history, it was a proceeding in 
court, controlled by the rules of the court as a 
court, cannot be doubted. 

Indeed, as we all know, though the learned 


He | 


business; it is not a Senate acting in caucus 
on political affairs ; and the question remain. 
if itis nota court what is it? If this jc not 
an altar of justice which we stand about, if we 
are not all ministers here of justice, to feed jp, 
sacred flame, what is the altar and what do wo 
do here about it? It is an altar of sacrifices 
if it is not an altar of justice; and to wha 
divinity is this altar erected? What but the 
divinity of party hate and party rage, a divin. 
ity to which we may ascribe the Greek chap. 
acter given of Envy, that it is atonce the worst 
and the justest divinity, for it dwarfs and 
withers its worshipers. hat, then, is the altar 
that you are to minister about, and that the 
savage demon you are to exalt here in dis. 
placing Justice. 

Our learned Managers, representing tho 


| House of Representatives, do not seem to have 


been at all at pains to conceal the party spirit 


| and the party hate which displayed itself in the 


He has | 
instructed you, by many references and by an | 


haste, in the record, and in the maintenance 
of this impeachment. To show you what prog. 
ress may make in the course of thirty years 
in the true ideas of the Constitution, and of 
the nature of impeachments, let me read to 
you what the managers of the impeachment 
of Judge Peck had to say in this behalf. And 
a pretty solid body of managers they were, 
too—Judge Ambrose Spencer, of New York: 


| Mr. Henry R. Storrs, of New York; Mr. Me. 


Duftie, of South Carolina; Mr. Buchanan, of 


| Pennsylvania, and Mr. Wickliffe, of Kentucky, 


Ambrose Spencer, as stern a politician as he 
was an upright judge, opened the case, and had 


| a word to say on the subject of party spirit and 


Manager has not insisted upon it, the presence | 


of the trial under the peculiar procedure and 
jurisdiction of impeachment in the House of 
Lords was but a part of the general jurisdiction 
of the House of Lords asthe great court of the 


kingdom in all matters civil and criminal ; and | 


one of the favorite titles of the Lords of Parlia- 
ment in these earlier days was ‘‘ judges of Par- 
liament.’’ And now the House of Lords in 
Kingland is the supreme court of that country 
as distinctly as our great tribunal of that name 
is of this country. 

But one page of pretty sound authority, I 
take it, will put to flight all these dreamy, 
misty notions about a law and procedure of 
Parliament in this country and in this tribunal 
that is to supersede the Constitution and the 
laws of our country, when I show you what 
Lord Chancellor Thurlow thought of that sub- 
ject as prevalent or expected to prevail in 
Kngland. In Hastings’s trial, Lord Loughbor- 
ough having endeavored to demonstrate that 


| the ordinary rules of proceeding in criminal 


cases did not apply to parliamentary impeach- 
ments, which could not be shackled by the 
forms observed in the courts below, Lord ‘Thur- 
low said: 


“* My lords, with respect to the laws and usage of 
Parliament, | utterly disclaim all knowledgeof such 
laws. 
despotism and popular fury, when to impeach an in- 


| dividual was to crush him by the strong hand of 


power, of tumult, or of violence, the laws and usage 


ot Parliament were quoted in order to justify the | 


most iniquitous or atrocious acts. But in these days 
of light and constitutional government, I trust that 


| nO man will be tried except by the laws of the land, 
| a system admirably calculated to protect innocence 


| 
| 


and to punish crime.” 

And after showing that in all the State trials 
under the Stuart reigns, and even down to that 
of Sachaverel, in every instance were to be 
found the strongest marks of tyranny, injustice, 
and oppression. Lord Thurlow continued : 


“T trust your lordships will not depart from recog- 
nized, established laws of the land. The Commons 
niay impeach, your lordships are to try the cause; 
and the same rules of evidence, the same legal forms 
which obtain in the courts below, will, Iam confi- 
dent, be observed in this assembly.”— Wraza/l’s 
Memoirs, p. 275. 

But the learned Manager did not tell us what 
this was if it was not a court. It is trae he 
said it was a Senate, but that conveys no idea. 
it is not a Senate conducting legislative busi- 


ness ; it is not a Senate acting upon executive 


It has no existence. True it is, in times of | 


party hate. Let me ask your attention to it: 


** There is, however, one cheering and consolatory 
reflection. The House of Representatives, after a 
patient aud full examination, came to the resolution 
to impeach Judge Peck by a very large majority; 
and the record will show an absence of all party 
feeling. Could I believe that that baleful influence 
had mingled itself with and predominated in that 
vote no earthly consideration could have prevailed 
on me to appear here as one of the prosecutors of this 
impeachment. Il have not language to express the 
abhorrence of my soul at the indulgence of such un- 


| hallowed feelings on such a solemn procedure,’— 


Pecks Trial, p. 289. 

Mr. Manager Butter talked to you many 
hours. Did he say anything wiser, or juster, 
or safer for the Republic than that? Judge 


| Spencer knew what it was to be a judge and to 
| be a politician. 


For twenty years while he was 
on the bench of New York, the great judicial 
light in the common-law jurisdiction of that 
State, he was a head and leader of a political 
party, vehement and earnest and unflinching 


| in support of its measures and in the conduct 


-_ 


| of its discipline ; and yet no lawyer, uo suitor, 


no critic ever ventured to say, or to think, or 


| to feel that Judge Spencer on the bench wasa 


politician or carried any trait or trace of party 
teeling or interest there. Judge Spencer was 
a politician in the House of Representatives 


‘then; but Judge Spencer in the management 


of an impeachment could only say that if party 
feeling mingled in it he would have nothing to 
do with it, for his soul abhorred it in relation 
to so solemn a procedure. Yes, indeed, this 


| divinity of party hate, when it possess a man, 


throws him now into the fire and now into the 
water, and he is unsuitable to be a judge until 
he can come again clothed and in his right 
mind to hear the evidence and administer the 


| law. 


But to come down to the words of our Eng: 


lish history and experience, if this is not 4 


court it is a scaffold, and an honorable Man- 
ager yesterday told you so, that each one o! 
you brandished now a headsman’s ax to eX 
ecute vengeance, you having tried the offender 


on the night of the 21st of February already. 


'I would not introduce these bold words that 
' should make this a scaffold, in the eyes of the 
people of this country, and you headsmen 
| brandishing your axes, but the honorable 


Man- 


ager has done so, and I have no difficulty " 
saying to you that if you are not a court, then 
you are that which he described and nothing 
else. If it be true that on the night of the 
21st of February, upon a crime committed by 
the President at midday of that date and on 4? 
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impeachment moving already forward to this 
Chamber from the House of Representatives, 
you did hold a court and did condemn, then 
you are here standing about the scaffold of 
oxecution, and the part that you are to play 
is only that which was assigned you by the hon- 
orable Manager, Mr. Stevens, and he warned 
you.held by fealty to your own judgments, not 
to blench at the sight of the blood. 

Now, to what end is this prodigious effort to 
expel from this tribunal all ideas of court and 
of justice? What is it but a bold, reckless, 
rash, and foolish avowal, that if it be a court 
there is no cause here that, upon judicial 
reason, upon judicial scrutiny, upon judicial 
weighing and balancing of fact and of law, can 
result in a judgment which the impeaching 
party here, the Managers and House of Repre- 
sentatives, demand, and constitutionally may 
demand, to be done by this court? At last, to 
what end are the wisdom, and the courage, the 
civil prudence and the knowledge of history 
which our fathers brought to the framing of the 
Constitution; of what service this wise, this 
honest frown in the Constitution upon ex post 
facto laws and bills of attainder? What is a 
pill of attainder; what is a bill of pains and 
penalties in the experience and in the learning 
of English jurisprudence and parliamentary 
history? It is a proceeding by the legislature 
as a legislature to enact crime, sentence, 
yunishment, all in one. And certainly there 


THE CONGRES 


| longs to you and to hold on to this oath for the 


Divine aid that may support you under this 
most extraordinary test of human conduet to 
which our Constitution subjects you to-day. 
Now, what could the Constitution do for us? 
A few little words, and that is all—trath, jus- 
tice, oath, duty. And what does the whole 
scope of our moral nature and the whole sup- 
port we may hope from a higher aid extend to 
in any of the affairs of life but these? Truth, 
justice, oath, duty control the fate, life, lib- 


| erty, character, and property of every citizen. 


Truth, justice, oath, duty are the ideas thatthe 
Constitution has forced upon your souls to-day. 
You receive them or you neglect them ; which- 
ever way you turn you cannot be the same 
men afterward that you were before. Accepted, 
embraced, obeyed, you are nobler and stronger 
and better. Spurned, rejected, you are worse 
and baser and weaker and wickeder than be- 
fore. And it is thus that by strong ideas a 
free Government must always be held to the 
path of duty and to the maintenance of its 
own authority and to the prevalence of its own 


| strength for its perpetual existence. 


‘They are little words, but they have great 
power. ‘Truth is to the moral world what 
gravitation is to the muterial; it is the prin- 
ciple upon which it is established and coheres ; 
and justice in the adaptation of truth to the 


| affairs of men is in human life what the mech- 


is no alternative for you if you do not sit here | 


under law to examine evidence, to be impartial, 
and to regard it as a question of personal guilt 
to be followed by personal punishment and 
personal consequences upon the alleged de- 
linquent, then you are enacting a bill of pains 
and penalties upon the simple form that a 
majority of the House and two thirds of the 
Senate must concur, and the Constitution and 
the wisdom of our ancestors all pass for nanght. 

Our ancestors were brave and wise, but they 
were not indifferent to the dangers that attended 
this tribunal. ‘They had no resource in the 
Constitution where they could so well fix this 
necessary duty in a free Government to hold all 
its servants amenable to public justice for the 
publie service except to devolve it upon this 


Senate; but let me show you within the brief | 


compass of the debate, and the only material 


debate, in the Journal of the Convention that | 


framed the Constitution, how the fears and the 
doubts predominated : 


“Mr. Madison objected to a trial of the President 
by the Senate, especially as he was to be impeached 
by the other branch of the Legislature; and for any 
act which might be called a misdemeanor. The 
President, under these circumstances, was made im- 


anism of the heavens is to the principle that 
sustains the forces of the globe. Duty is 
acceptance, obedience to these ideas, and this 
once gained secures the operation which was 
intended. When, then, you bend submissive to 
this oath, that faith among men which, as 
Burke says, ‘* holds the moral elements of the 
world together,’’ and that faith in God which 
binds that world to His throne, subdue you to 
the service of truth and justice; and the ever- 
living guardian of human rights and interests 
does not neglect what is essential to the pres- 
ervation of the human race and its advance- 
ment. ‘The purity of the family and the sane- 
tity of justice have ever been cared for, and 
will ever be cared for. The furies of the Greek 
mythology had charge of the sanctions of an 
oath. ‘lhe imaginations of the prophets of 
the world have sanctioned the solemnity of an 
oath, and peopled the place of punishment 
with oath-breakers ; and all the tortures and 


| torments of history are applied to public ser- 


properly dependent. He wouid prefer the Supreme | 


Court for the trial of impeachments; or, rather, a 
tribunal of which that should form a part. 

Mr. Gouverneur Morris thought no other tribunal 
than the Senate could be trusted. The Supreme 
Court were too fewin numbers, and might be warped 
orcorrupted. He was against a dependence of the 
Executive on the Legislature, considering the legis- 
lative tyranny the great danger to be apprehended: 
but there could be no danger that the Senate would 
say untruly, on their oaths, that the President was 


vants who, in betrayal of sworn trust, have dis- 
obeyed those high, those necessitous obliga- 


tions without which the whole fabric of society | 


falls in pieces. 

I do not know why or how it is that weare so 
constituted, but so itis. The moral world has 
its laws as well as the material. Why a point 


|| of steel lifted above temple or dome should 


guilty of erimes or facts, especially as in four years | 


he can be turned out.” 


That was Gouverneur Morris's wisdom as to | 


the extent to which the Senate might be trusted 


under the sanctions and obligations of judicial 
oaths; but— 


“Mr. Pinckney disapproved of making the Senate 
the court of impeachments, as rendering the Presi- 
dent too dependent on the Legislature. If he op- 
poses a favorite law the two Houses will combine 
against him, and, under the influence of heat and 
faction, throw him out of office.” —5 Madison Papers, 


p. O28, 


There ig the sum and substance of the wis- 


draw the thunderbolt and speed it safely to the 
ground I know not. How, in our moral con- 
stitution,an oath lifted to heaven can draw from 
the :rreat swollen cloud of passion and of inter- 
est und of hate its charge I know not, but so 
itis. And be sure that loud and long as these 
honorable Managers may talk, although they 
speak in the voice of ‘‘all the people of the 
United States,’’ with their bold persuasions 
that you shall not obey a judicial oath, I can 


| bring against it but a single sentence and asin- 


gle voice; but that sentence is a command- 
ment and that voice speaks with authority : 


| ‘Thou shalt not take the name of the Lord thy 


dom that our ancestors could bring to the sub- | 


ject of whether this was to be or could be a 
court. It is undoubtedly a very great burden 


and a very exhaustive test upon a political | 


body to turn it into a court for the trial of an 


_ hereafter point out to you the very pecu- 
lar, the very comprehensive and oppressive 
Concurrence and combination of circumstances 


48 bearing on this trial that require of you to | 


brace yourselves upon all the virtue that be- 


God in vain, for the Lord will not hold him 
guiltless that taketh his name in vain.’’ 

The moth may consume the ermine of that 
supreme justice whose robes you wear; rust, 


SIONAL GLOBE. 


Senators, may corrode the sceptre of your | 
| power; nay, Messrs. Managers, time even shall 
| devour the people whose presence beating 


against the doors of this Senate House you so 


/ much love to vaunt and menace, but of the 
€xecutive official in ordinary circumstances. I | 


il 


word that I have spoken ‘‘ heaven and earth 
shall pass away pabue jot or tittle of it fail.’’ 

I have now reached, Mr. Chief Justice and 
Senators, a point where an adjournment would 
be agreeable, if such is the pleasure of the 
Senate. 
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Mr. CONKLING. I move that the Senate 
sitting asa court of impeachment adjourn until 
to-morrow. 

The motion was agreedto; and the Sen- 
ate, sitting for the trial of the impeachment, 
adjourned. 





Wepvespbay, April 29, 1868. 

The Chief Justice of the United States took 
the chair. 

The usual proclamation having been made 
by the Sergeant-at- Arms, 

The Managers of the impeachment on the 
part of the House of Representatives and the 
counsel for the respondent, except Mr. Stan 
bery, appeared and took the seats assigned to 
them respectively. 

The members of the House of Representa- 
tives, as in Committee of the Whole, preceded 
by Mr. EK. B. Wasnpurne, chairman of that 
committee, and accompanied by the Speaker 
and Clerk, appeared and were conducted to 
the seats provided for them. 

The Journal of yesterday's proceeding of the 
Senate, sitting for the trial of the impeach- 
ment, was read. 

Mr. NELSON, 
ators——— 

Mr. SUMNER. Mr. President, before the 
gentleman makes a motion I send an order to 
the Chair. 

The CHIEF JUSTICE. 
read the order. 

The Chief Clerk read the order, as follows: 

Whereas M*. Nelson, one of the counsel for the 
President, in addressing the Senate, has used disor 
derly words, as follows, namely: beginning with per- 
sonalities directed to one of the Managers he pro- 
ceeded to say, ‘So faras any question that the gentle- 
man desires to make of a persona! character with me 
is concerned, this is not the place to make it. Let 
him make it elsewhere if he desires to do it;” and 
whereas such language, besides being disereditable 
to these proceedings, is apparently intended to pro 
voke a duel or to signify a willingness to fighta duel, 
contrary to law and good morals: Therefore, 

Ordered, That Mr. Nelson, one of the counsel of 
the President, has justly deserved the disapproba- 
tion of the Senate, 

Mr. NELSON. 
ators— 

The CHIEF JUSTICE. The counsel ean 
proceed only by unanimous consent. 

Mr. NELSON. I was just going to ask per- 
mission, Mr. Chief Justice. 

Mr. SUMNER. I must object, unless it is 
in direct explanation. 

Mr. NELSON. All I desire to say this 
morning to the Senate 

Mr. SUMNER. I must object, unless it is 
in direct explanation. 

Mr. SHERMAN. I object to the consider 
ation of the resolution. 

Mr. NELSON. If you will permit, I will 
simply state this much 

Mr. SHERMAN. I have no objection to 
the explanation, but I object to the consider- 
ation of the resolution. 

The CHIEF JUSTICE. I will ask the coun- 
sel whether he proposes to make an explana- 
tion. 

Mr. NELSON. All that I desired to do, Mr. 
Chief Justice, this morning was to read the 
letters as I indicated to the Senate yesterday 
that I should ask permission to do. That is 
all I desire to do, with a single word of ex- 
planation. 

The CHIEF JUSTICE. The resolution pro- 
posed by the Senator from Massachusetts is 


Mr. Chief Justice and Sen- 


The Secretary will 


Mr. Chief Justice and Sen- 











| not before the Senate if it is objected to. 


Mr. SHERMAN. 
ation now. 
Mr. Manager BUTLER. 


I object to its consider- 


If the President 


|| and Senate will spare me a single word, [ 


trust, so far as I am concerned, that anything 
that arose out of what occurred yesterday may 
be ended from any language that the learned 


| counsel. used toward me, and I hope that no 


further action may be taken upon that matter. 
As to the reading of the letters, | propose to 


| object to that until they can be proved ia the 


usual course of judicial proceedings. 








- JOHNSON. Mr. Chief Justice, I move 
to lay the resolution offered by the Senator 
from Massachusetts upon the table. 
Phe CHILE JUSTICE. It is 
the Senate. 
Mr. NELSON. 
to say one word? 


Mr. SUMNER, 


not before 


Mr. President, 
except by unanimous consent. 

lhe CHIEE JUSTICE. He cannot. 

Mr. SUMNER. I must object to any person 
proceeding who has used the language in this 
Chamber used by that gentleman. 

Mr. TRUMBULL. Mr, President—— 

The CHIEF JUSTICK. The Chief Justice, 
perhaps, erred through inadvertence in respond- 
ing to the Senator trom Massachusetts. ‘The 
Senate undoubtedly can give leave to the 
counsel to proceed if it sees fit; but if any 
objection ts made the question whether he have 
leave or not must be submitted to the Senate. 

Mr. TRUMBULL. Mr. President, after 
what has occurred, a statement having been 
received from the Managers, | think it proper 
that the counsel shoul’ have permission also to 
Inake a statement in explanation; and I move 
that he have such leave. 

fhe CHIRP JUSTICE, 
are in favor——— 

Mg. Manager BUTLER. Is that debatable ? 

The CHUikk JUSTICE signified that it was 
not. ] 

Mr. SUMNER. Mr. President, I wish to 
understand the nature of the motion made by 
the Senator from Illinois. Is it that the coun- 
sel have leave to explain his language of yes- 
terday, or that he have leave to introduce the 
letter? 

Mr. JOUNSON. Ne debate is in order. 

The CHIEF JUSTICK. Debate is not in 


Senators, you who 


order. 
Mr. TRUMBULL. It is not in reference to 
letters. My motion is that he have leave to 


make his explanation; I do not know what it 
is. Inasmuch as one of the Managers has 
made an explanation, I think it due to the 
counsel that he be allowed to make an expla- 
nation, 

Mr. Manager BUTLER. 
have the letters read? 

Che CHIEE JUSTICE. Senators, you who 
agree that the counsel shall have leave to make 


Do you mean to 


an explanation to the Senate will say ay; || 


The |) 


contrary, no. [Putting the question. ] 
ayes appear to have it. The ayes have it. 

Mr. NELSON, Mr. Chief Justice and Sen- 
ators, | hope you will allow me before | make 
this explanation to say a single word in answer 
to the resolution offered by the honorable Sen- 
ator, [Mr. SumNeR,] not for the purpose of 
censuring the Senator, but for the purpose of 
saying to the Senate that the remarks which | 
mude in the Senate yesterday were made under 
ihe heat of what 1 esteemed to be very great 
provocation. I intended 
Senate in what I said. If anything is to be 
done with the gentleman’s resolution I hope 
the Senate will permit me, before disposing of 
that, to defend myself against this imputation, 
and to show the reason why I indulged in the 
remarks | did. Butasthehonorable Manager 
has signitied a willingness that this thing shall 
end, | meet himin the same way. So far as | 
ain concerned, | desire to say nothing more of 
a personal character whatever, 

Che letters which | desire to read 

Mr. Manager BUTLER. 1 object that they 
are not genuime nor proved, 

Mr. NELSON, 
part of my explanation. 

Mr. Manager BUTLER. 
can be done. > 

the CHIEF JUSTICE, The Chief Justice 
is wuder the impression that the leave does not 
extend to the reading of the letters. 
wrong the Senate will correct him. 





I do not think that 


be given that will be put to the Senate. 
Mr. DAVIS. 


Senators, will you allow me | 


I wish to | 
inquire whether the gentleman can proceed | 


that 


1 read them merely as a 


Mr. Chief Justice, I rise te |! 


SUPPLEMENT TO © 


a point of order. After the Senate has per- 
mitted one of the counsel to make an explana- 
tion, | make the question whether a Manager 
has any right to interpose an objection. | 
concede that a Senator may have such a right ; 
but I deny that a Manager has any such nght 
as that. 

The CHIEF JUSTICE. The Chief Justice 
understood the motion of the Senator from 
Illinois to be confined to an explanation of the 
personal matter which arose yesterday, and 
that it did not extend to the reading of the 
letters which the counsel proposed to submit 
to the Senate; but leave can be given if the 
Senate sees fit. 


Mr. HOWARD. Mr. President, I beg leave | 


respectfully to object to the reading of the 
letters which are proposed to be read by the 
counsel, 


The CHIEF JUSTICE. No debate is in 


order ; and no motion is at present before the 


Senate. 

Mr. HOWAKLD. I raise the objection until 
after they have been presented to the Managers 
for examination. 

Mr. HENDRICKS. Mr. President, I move 


of the letter as will show to the Senate what 
date it bears. 
Mr. NELSON, 
Mr. TIPTON. 


That is all I want. 
Mr. President, I call for 


| the regular order of the morning, the defense 


oO 
of the President. 


The CHIE JUSTICE. 


The regular order 


is the motion ef the Senator from Indiana, 


{Mr. Henpricks. ] 

Mr. HOWk. I should like to hear the 
motion stated. I did not understand it. 

The CHIEF JUSTICE. The Senator from 
Indiana will restate his motion. 

Mr. HENDRICKS. The motion which I 
made is that the attorney for the President be 
allowed to read so much of the letter as will 
show its date and the place at which it was 
written, 


The CHIEF JUSTICE. Senators, the ques- | 


tion is on the motion of the Senator from In- 
diana. 

The motion was agreed to. 

Mr. NELSON. ‘The first letter to which I 
alluded is a letter bearing date March 9, 1868, 
addressed by Bexgamin I’. Burrcer to ** Colonel 


J. W. Shaffer, Washington, District of Colum- | 


bia.’* 

Mr. JOHNSON. Does that purport to be 
an original letter or a copy? 

Mr. NELSON. I understand it to purport 
to be an original letter. 
is that this is the genuine signature of BenJa- 


MIN |’, Bure, and these are the genuine and | 


original signatures of Joun A. LoGay and J. 
A. GARFIELD. 
handwriting of the gentlemen, but only speak 
from information. If the Senate would allow 


|| me to read this letter, it is a very short one; | 
no offense to the || 


1 do not want to make any comment on it 
except merely to explain the matter about the 
dates. . 

Mr. Manager BUTLER. I have no objec- 
tion if you allow me to reply to it. 

Mr. HOWE. I must object. 

Mr. HOWARD. 
the letter. 

The CHIEF JUSTICE, 
under the order which has been made. 

Mr. NELSON. 


cessary for me to do so, is, that this letter in the 


caption bears date, as | have shown, on the 9th || 


of March, 1868. 
F. Burver.”’ 


It is signed here ** Bensamin 


Ler,’’ signed ‘‘ Joun A. Locay.’’ Below that 


|| are the words ‘‘ And I,” signed ‘‘J. A. Gar- 
If he is || 

lé any | 
Senator chooses to make a motion that leave | 


FIELD.’’ There is no other date in that letter 


from beginning to end except the 9th of March, | 


1868. 
Mr. JOHNSON. 


, the date is written is the same apparent 


| but I cannot, if your Honor please, expla 
| this thing about the dates without this rejep. 


the counsel be allowed to read so much | 


| the date otherwise. 
| copy bears the same date as the original, and 


My understanding | 


lam not acquainted with the | 








I object to the reading of | 


It cannot be read | 


The fact to which I desire | 
to call the attention of the Senate, and it is ne- || 


Below the signature of BenJa- | 
min F. Bur_er are the words, ‘‘I concur in || 
|| the opinion above expressed by General Burt- || 
_is unable to answer that question. — akes 
it for granted that the counsel will subm 


Will the counsel permit || 





ly in 


which the letter is? 

Mr. NELSON. The handwriting jy y); 
the date is written is precisely the same | cca 
writing as the address and body of the Jor... 
but the signature to the letter, as I take ; 
in a different handwriting from the body of j),. 
letter. ; . 

On the 16th of March, 1868, Mr. Chayyoo 
F’. Black addressed a letter to the Presiq,., 
stating that he inclosed a copy of the lotyoy , 
which I have just adverted ; and in order tha, 
the Senate may understand that, you will 9) 
serve that the copy is, as I believe, identie, 
with the original letter which I have i, 
produced —— 

Mr. HOWK. Mr. President—— 

The CHIEF JUSTICK. The gentlema, 
will confine himself exclusively to the dates. 

Mr. NELSON. Altogether to the dates : 


}Ust 


ence, as the Senate will see. I aim not tryine 


| to make an argument; I do not intend to yj 


late any rule of the Senate knowingly; 
your Honor will see in a moment that | 
not trying to make an argument. 

Mr. HENDRICKS. Mr. President, my 
motion was that the attorney be allowed {o 
read so much of the letter as would show tho 
date. I think that is all that it is lin portant 
for the Senate to know in this personal ex 
planation, and I object to an explanation in 
regard to the letter going further except so far 
as itis in direct response to the points jade 
against him. 

Mr. NELSON. If the honorable Senaie 
and the Chief Justice will allow me to saya 
word there, I cannot explain about the date of 
this copy unless I tell you the difference be- 
tween this paper and the other paper which | 
have read. It isimpossible for me to explain 
All I ean say is that this 


anu 


ain 


has the additional signatures of Mr. Koowrz 
J. K. Moorneap, THappeus Sreveys, J. 6 


| BLaine, and Jonny A. BinGuam ; and that there 
| is no other date to this letter except the date 


in the caption of the letter. That is the onl 
explanation I can make. You will see that 
the copy is precisely like the original down t 

the words. ‘‘And], J. A. Garrieip.”’? Then 
come in this letter, which as to these names is 
an original, the words ‘‘I coneur. W. H. 
Koontz ;’’ followed by the names ‘Jd. k 
Moorneap, THappevs Stevens, J, G. BLate,” 
and ‘‘Joun A. Bincuam;’’ and in that paper, 
from beginning to end, there is no date but the 
9th of March. That is the explanation | have 
to make. 

The CHIEF JUSTICE. The counsel for 
the President will please proceed with the 
argument in defense. 

Mr. CAMERON. Before the counsel pro 
ceeds I desire to submit an order. i. 

The CHIEF JUSTICE. The Secretary wi! 
read the order proposed by the Senator trom 
Pennsylvania. 

The Chief Clerk read the order, as follows 

That the Senate, sitting as a court of impeachment, 


shall hereafter hold night sessions, commencing at 
eight o’elock p.m. to-day and continuing until eleven 


| o'clock p. m., until the arguments of the counsel f 


the President and of the Managers on the part of te 
House of Representatives shall be concluded. 

Mr. JOHNSON. I object. 

The CHIEF JUSTICE. The present cou- 
sideration being objected to, the order will ii 
upon the table. 

Mr. Manager BUTLER. Shall these papers: 
Mr. President, which have been read be place¢ 
upon the records of the court now, so that we 
can get at them? The originals I desire. _ 

The CHIEF JUSTICE. The ee 

e takes 


them to the honorable Managers. 
Mr. Manager BUTLER. 1 beg your pardon. 
They were only submitted under insu!t. 


Mr. NELSON. All I desired to do was this: 


me to ask whether the handwriting in which || the honorable gentleman asked me to suba' 
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f Just ce 

le takes 
submit 


pardon. 


yas this: 
» submit 


to them. I said I would most. as- 
let them have them if he would return 


ers 


{ vinals; and I would hand the letters 
ies to them. The gentleman can take 
them with the understanding that he returns 


{ me. 
rs CHIEF JUSTICE. 
liscussion of this matter except with 
sho consent of the Seuate. 

Mr. NELSON. ‘There are the letters, [send- 
he papers to Mr. Manager Burier, | 


fry [ 


Mr. Manager BUTLER. No, sir; let them 
eo on the files. 
NELSON. _ I will deposit them with the 


Sei retary for the present. 
Mr. Manager BUTLER. 
( [le papers were handed to the Secretary. ] 

CHIEF JUSTICE. The counsel for 
the I President will proceed with the argument. 


Mr. EVARTS. Mr. Chief Justice and Sen- 
ators, if indeed we have arrived at a settled 
conclusion that this is a court, that it is gov- 
erned by the law, that it is to confine its at- 
tention to the facts applicable to the law, and 
r ard the sole evidence of those facts to be 
ewbracgd within the testimony of witnesses or 
documents produced in court, we have made 
great progress in se parating, at least, from your 
further " Qilaide ‘ration much that has been im- 
pressed upon your attention heretofore 

If the idea of power and will is driven from 
thisassembly, if the Presidentis here no longer 
exposed to attacks upon the same principle on 
which men claim to hunt the lion and harpoon 
the whale, then, indeed, much that has been 
said by the honorable Managers, and much that 
is urged upon your attention from so many 
quarters, falls harmless in your midst. It 
cannot be said of this Senate, fertur numeris 
leges solutis, that it is carried by numbers 
unrestrained by law. On the contrary, right 
here is might and power; and, as its servants 
and in its investigation and pursuit, your sole 
exhausted. It follows from this that 
the President is to be tried upon the charges 
which are produced here, and not upon com- 
mon fame, and, least of all, is he to be charged 
in your judgment, as he has been inveighed 
against hour after hour in argument, upon 
charges which the impeaching authority of the 
House of Representatives deliberately threw 
out as unworthy of impeachment and unsuit- 
able for trial. We, at least, when we have an 
indictment brought into court and another in- 


Let them go on 





a ILy 1S 


There ean be no 


dictment ignored and thrown out.are to be 


tried upon the former and not upon the latter. 
And, if on the 9th of December, of the last 
year, the House of Representatives, with whom, 
by the Constitution, rests the sole impeaching 
power under this Government, by a vote of 
one hundred and seven to fifty-seven, threw 
out all the topics that fill up the declamatory 
addresses of the learned Managers, it is enough 
lor me to say, that for reasons 
that authority, the House of Represe ntatives, 


satisfac tory to 


that bill was thrown out and those charges were || 


withhe ld. 


So, too, if it be a trial on public 


prosecu- 


tion, and with the ends of public justice alone | 


in view, the ordinary rule of restraint of the 


conduct of the prosecuting authorities applies 
et and I do not hesitate to say that this 

ial—to be, in our annals, the most conspicu- 
ous that our history will present; to be scruti- 
nized by more professional eyes, by the atten- 
tion of more scholars at home and abroad ; 


to | 


be preserved in more libraries; to be judged 


of as a national trait, a national scale, a na- 
tional criterion forever—presents an unexam- 
pled spectacle of a prosecution that over- 
reaches judgment from the very beginning and 
inveighs and selects and impugns ae op- 
presses as if already convicted, at every stage, 
the victim they pursue. The duty, the con- 
straint upon a prosecuting authority under a 
government of law pursuing only the public 
justice is searcely less strict and severe than 
that which rests upon the judge himself. To 
select evidence, having possession of better ; 


| 
| 


to exclude evidence, 
upon the i inquiry; to restrict evidence, know- 
ing that the Held is thus closed against the true 
point of j justice, is no part of a prosecuting 
authority's duty or power. Whatever may be 
permitted in the private contests of the forum, 
in the zeal of contending lawyers for con- 
tending clients, there is no such authority, no 
such duty, no such permission by our laws in 
a public prosecution. Much less, when the 
proofs have been thus kept narrow, when the 
charges and technical, is it 
vermissible for a prosecuting authority to en- 
large the area of declamation and invective. 
Much less is it suitable for a public prosecn: 
tion to inspire in the minds of the court preju- 
dice and extravagance of jurisdiction beyond 
the points properly submitt f 

It has usually been s 
trials ug serious quences 
discussion was the true method of dealing with 
the subject, and we lawyers appearing for the 
President bei ing, as Mr. Manager Bovurwetl 
has been polite enough to say, ‘attorneys 


ure thus prec ise 


uppost i that upon actual 


involy} conse forensic 


whose practice of the law has sh: irpene 1d but 
not enlarged their intellects,’’ have confined 


ourselves to that method of forensic disc 
But we have learned here that there is another 
method of forensic controversy which may be 
the method of ussion. I under 
stand the method of concussion to be to make 
a violent, noisy, and explosive demonstration 
in the vicinity of the object of whereas 
the method of the 
position and if successful to capture it. The 
Chinese method of warla method of 
concussion, and consists 2 a braying 
sounding of gongs, shouts, and 
shrieks in the neighborhox id of the opposing 
force, which rolled away and the air clear 
and calm again the effect is to be watched 
for. But it has been reserved for us in 
modern warfare, as illustrated during the 
rebellion, to present a singular and 
notable instance of the method of warfare by 
concussion than has ever been known before. 
A fort impregnable by the method of discus- 
sion, that 1s, penetrating and capturing it, has 
been on the largest scale attempted by the 
method of concussion, and some two hundred 
and fifty tons of gunpowder in a hulk moored 
near the stone walls of the fort has been made 
the means and the occasion of this vast experi 

ment. Unsatisfied with that trial and its result 
the honorable Manager who opened this case 
(Mr. Burien] seems to have repeated the ex- 

periment in the vicinity of the Senate. [Laugh- 

ter.] The air was filled with epithets, the 
dome shook with invective. Wretchedness and 
misery and suffering and blood, not included 
within the record, were made the means of this 
explosive mixture. And here we are surviving 
the concussion, and after all reduced to the 
humble and homely method of discussion which 
belongs to ‘‘ attorneys whose intellects have 
been sharpened but not enlarged by the prac- 
tice of the law. [ Laughter. ; 

In approaching, then, the consideration of 
what constitutes impeachable offenses, within 
the true method and duty of that solemn and 
unusual procedure and within the Constitution, 
we see why it was that the effort was to make 
this an inquisition of office instead of a trial of 
yersonal and cons stitutional guilt; for if it is an 
inquest of office ‘‘ crowner’ . quest law”’ will do 
throughout for us, instead of the more solemn 
precedents and the more dignified authorities 
and duties which belong to solemn trial. Mr. 
Manager Butter has given us a very thorough 
and well-considered suggestion of what consti- 
tutes an impeachable offense. Let me ask your 
attention to it; and every one of these words 
is underscored by the honorable Manager : 


ussion. 


7 
cai.ed cont 


ttaele 
‘LLaACh, 


discussion is to penetrate 


re is the 
great 
of trumpets, 


our 


more 


“* We define, therefore, an impeachable high crime 
or misde mM eawor to be one in its nature or conse- 
quences subversive of some fundamental or essential 
principle of government, or highly prejudicial to the 
public interest, and this may consist of a violation of 
the Constitution, of Jaw, of an official oath, 
duty, by an act committed or omitted, or, without 
violating a positive law, by the abuse of discretionary 
powers from improper motives or for any improper 


i} purpose.” 


or of 


knowing that it bears || 
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din this, 
cial 
essential prin 
iy prejudicial to 
proceed ‘ ‘from 
‘improper pur- 


See what large elements are include 
the Manager's definition! It must be 
versive of some fundamental or 
ciple of ’ ** hioh 
the st,’ and must 
Soe per motives’’ and for an 
pose. ’ rhat was intended, in the generality 
of its terms, to avoid the necessity of actual 
and positive crime; but it has given us in one 


government 


public int re 


regard everything that is needed to lift the 
peceability of these technical offenses of mere 
statutory infraction out of the region of im- 
peachable offense. It is not that you may 
accuse of a definite and formal crime, and then 
have outside of your indictment, not covered 
by charge or admitted for proof or counter 

vailing proo f, large accusations that touch these 


but thatthe a 
charged and proved or ref 
be of such i 
ular 
ital r } baal 
Vita fundamental 
The fallacy of these general q 
in making them the su 
stead of the condition 
must have the crime definite 
Constitution, and even then it 
ble unless ys 


) 
avie 

we 

Hic aud rene 


general subjects, tunder inquiry, 


ed by proof, must 
within its terms and reg- 


conse puere 


itself as, 


and natural 
inferests or 


‘ : 
thus touches 


prince: ples. 
ialifying le 
crime in 
achability. You 
under law and 
is not impeach- 
yu affect it with some of the pub 
and important qualities thatare 
indicated in this definiuon of the learned and 
honorable Manager. 

We may look, perhaps, at the statement 
made by the Managers of the House of Repre- 
souneiice s on this sul what constitutes 


rinsis 
bstance of the 


s of impe 


ral 


ject of 


an impeachable offense in the trial of Judge 
Peck, Mr. Buchanan, of Pennsylvania, chair- 


man of the managers, being the 


speaker : 


**What is an impeachable offense? This is a pre- 


liminary question which deman is attention. It 
must be decided before the court can rightly under 
at: ind what it is they he ive totry. The Constitution 
ot the United States declares the tenure of the judi 
cial office to be ‘during good bel hay so, Official mis 
behavior, therefore, ia a judge a forfeiture of his 


office. But when wesay this we have advaneed only 
asmall distance, Another question meets us. What 
is misbehavior in office? In answer to this question, 
and without pretending to furnish a definition, 1 
freely admit we are bound to prove that the respond- 
ent has violated the Constitution or some known law 
of the land. This, Ll think, was the principle fairly 
to be deduced from all the arguments on the trial of 
Judge Chase and from the votes of the Senate in 
the grvieins of impeachment against him.’’—/’eck’s 
riai, p.* 


That crime, in the sense of substantial guilti- 
ness, personal delinquency, moral opprobrious 
blame, is included even under the largest and 
most liberal accusation that was espoused and 
defended by the managers in Hastings’s im- 
peachment, is to be gathered from one of the 
many splendid passages of Burke's invective 
in that cause: 


‘** As to the crime which we charge, we first consid- 
ered well what it was in its nature, and under all the 
circumstances which attended it. We weighed it 
with all its extenuations and with all its aggrava- 
On that review we are wadranted to assert 
th: uf the crimes with which wee harge the prisoner at 
the bararesubstantial crimes; that they are no errors 
or mistakes, such as wise and good men might possi- 
bly fallinto; which may even produce very perni- 
cious effects, without being, in fact, great offenses. 
The Commons are too liberal not to allow for the 
difficulties of a creat and arduous public situation. 
They know too well the domineering necessities 
which frequently occur in: ill great affairs. They know 
the exigency of a pressing oceasion which in its pre- 
cipitate career bears everything down before it, which 
does not give time tothe mind to reeolleet its facual- 
ties, to reénforce its reason, and to have recourse to 
fixed principles, but by compelling an instant and 
tumultuous decision too often obliges men to decide 
in a& manner that calm judgment would certainiy 
have rejected. We know, as we are to be served by 
men, that the persons who serve us must be tried as 
men, and with a very large allowance indeed to hu- 
man infirmity and bumen error. This, my lords, we 
knew, and we wermned before we came before you. 
Kut the crimes which we charge in these articles are 
not lapses, defects, errors of common human frailty, 
which, as we know and feel, we can allow for. We 


| charge this offender with no crimes that have not 


arisen from passions which it is criminal to harbor ; 
with no offenses that have not their root in avarice 
rapacity, pride, insolene e, ferocity, treachery, cruelty, 
malignity of temper; in short, in nothing that does 
not argue a total extinetion of all moral principle, 
that does not man ifest an inveterate blackness, dyed 
ingrain with malice, vitiated, corrupted, gangrened 
to the very core. If we do not plant his crimes in 
those vices which the heert of manis made to abhor, 
and the spirit of all laws, numan and divine, to inter- 
dict, we desire no longer to be heard on this ensetiens 


i| Let everything that can be pleaded on the groun 
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of surprise or error upon those grounds be pleaded | be, than to look at its punishment. 


with success: we give up the whole of those predica- | 


ments. Weurge no crimes that are not crimes of 
forethought. Wecharge him with nothing that he 
did not commit upon deliberation; that he did not 
eommit against advice, supplication, and remon- 
strance: that he did not commit against the direct 


command of lawful authority; that he did not com- | 


mitafter reproof and reprimand, the reproof and rep- 
rimand of those who are authorized by the laws to 
reproveand reprimand him. The crimes of Mr, Has- 
tings are crimes not only in themselves, but aggra- 
vated by being crimes of contumacy. They were 
crimes not against forms, but against those eternal 
laws of justice which are our ruleand our birthright. 
Ilis offenses are not in formal, technical language, 
but in reality, in substanee and effect, Aigh crimes 
34 high misdemeanors.’’—DBurke’s Works, vol. 7, pp. 
3, 34. 


And so the articles charged them, not leav- 


ing it to the declamation or invention of the 
orators of that great occasion. I need not 
insist, in repetition of the very definite, concise, 
and I must think effective argument of the 


learned counsel who opened this case for the | 
respondent, [Mr. Curtis, ] upon the strict con- | 


stitational necessity, under the clause pro- 


hibiting ex post facto laws, and under the clause | 
£ ] B 


prohibiting bills of attainder, and under the 
clauses that fix the trial as for crime in the 
Constitution under the designation in the 
articles of enumeration of ‘*treason’’ and 
“bribery ’’ alone, the highest great crimes 
against the State that can be imagined, that 
you should have here what is crime against the 
Constitution and crime against the law, and 
then that it should have those public propor- 


tions that are indicated in the definition of the | 


opening Manager, and those traits of freedom | 


from error and mistake and doubt and dif_i- 
culty which belong, in the language of Mr. 
Burke, to an arduous public station. And then 


you will perceive that under these necessary | 


conditions either this judgment must be arrived 
at, that there is no impeachable offense here 


which covers and carries with it these con- | 
ditions, or else that the evidence offered onthe | 


part of the respondent that was to negative, that 
was to countervail, that was to reduce, that 


was to refute all these Le ere should | 


have been admitted; and when a court like 
this has excluded the whole range of evidence 
relating to the public character of the accused 


and the difficulties of an arduous publie situa- | 


tion, it must have determined that the crimes 
charged do not partake of that quality, or else 


it would have required them to have been | 


affirmatively supported by proofs giving those 


duced by countervailing evidence. And when 
a court sits only for a special trial, when its 
proceedings are incapable of review, when 
neither its law nor its fact can be dissected, 


even by reconsideration within its own tribunal, | 


the necessary consequence is that, when you 
come to make up your judgment, either you 
must take as for granted all that we offered to 


prove, all that can fairly be embraced as to | 


come in, in form, in substance, in color, and 


in fact, by the actual production of such proof, | 


so that your judgment may thus proceed ; or 
else it is your duty before you reach the irre- 
vocable step of judgment and sentence to re- 
sume the trial and call in the rejected evidence. 
1 submit it to you that a court without review, 


ye even and permitted them to be re- | 





without new trial, without exception, and with- | 


out possible correction of errors, must deal 
with evidence in this spirit and upon this rule. 
And unless you arrive, as I suppose you must, 
at the conclusion that the dimensions of this 
trial relate to the formal, technical infraction 
of the statute law that has been adduced in 
evidence here, it will be your duty to reopen 
your doors, call the respondent again before 


you, and go into the field of inquiry that has | 


been touched in declamation, but has not been 
permitted in proof. 

_ But, Mr. Chief Justice and Senators, there 
is no better mode of determining whether a 


crime accorded to a particular jurisdiction | 





and embraced within a particular prohibition | 
isto be a high crime and misdemeanor, and | 


what a high crime and misdemeanor means, 
and what the lowest level and the narrowest 


| 
| 


SUPPLEMENT TO 


Epithets, 
newly-invented epithets, used in laws do not 
alter the substance of things. Your legisla- 
tion of the 2d of March, 1867, introducing into 
a statute law the qualifying word ‘ high,”’ ap- 
plied to a misdemeanor, is its first appearance 
in the statute law of this country or of the 
parent country from whom we draw our juris- 
wrudence. It means nothing to a lawyer. ‘There 
is in the conspiracy act of 1861 the same intro- 
duction of the word ‘‘high’’ as applied to the 
body of the offense there called ‘‘a crime.’? A 
‘*high crime’’ it is called in this little con- 


spiracy act of 1861, and there in the one in- | 
stance and here in the other an epithet is | 
But, Mr. | 


thrown into an act of Congress. 
| Chief Justice and Senators, when the legisla- 
tive authority in its scale of punishment makes 
it, as the common sense of mankind considers, 
great in its penalty, terrible in its consequences, 
that is a legislative statement of what the qual- 
ity of the crime is. When you put into a stat- 
ute that the offense shall be punished by death 
you need no epithet to show that that is a 





great, a heinous crime; and when the framers | 


of this Constitution put into it, asthe necessary | 


result of the trial of the President of the Uni- | 


ted States and his conviction, that his punish- | 


ment should be deprivation of office, and that 
the public should suffer the necessity of a new 
election, that showed you what they meant by 
‘*high crime or misdemeanor.”’ 


I know that soft words have been used by | 


every Manager here on the subject of the mercy | 
of our Constitution and the smallness of the | 


or property. Is that the sum of penalties? Is 
that the measure of oppression of punishment ? 
Why, you might as well say that when the 
mother feels for the first time her new-born 
infant's breath, and it is snatched from her 
and destroyed before her eyes, she has not 
been deprived of life, liberty, or property. In 
a Republic, where public spirit is the life and 
where public virtue is the glory of the State, 
and in the presence of public men possessing 
| great public talents, high public passions, and 
| ambitions, made up, as this body is, of men 
| sprung, many of them, from the ordinary con- 
dition of American life, and by the force of 


of endurance and devotion to the public ser- 
vice, who have lifted themselves into this emi- 
nent position, if not the envy the admiration 


of all their countrymen, it is gravely proposed | 
to you, some of whom from this elevated posi- | 
tion do not disdain to look upon the Presi- | 


dency of the United States as still a higher, a 


nobler, a greater office, if not of pride yet of | 


duty, that you shall feel and say that it isa 
little thing to take a President from his public 
station and strike him to the ground, branded 


_with high crime and misdemeanor, to be a || 
byword and reproach through the long gauntlet | 
In the great | 


of history forever and forever. 
hall of Venice, where long rows of doges cover 
with their portraits the walls, the one erased, 
the one defeatured canvas attracts té it every 
eye; and one who has shown his devotion to 
the publie service from the earliest beginning, 


and you who have attended in equal steps that | 


same ascent upward, and now, in the verv 
height and flight of your ambition, feel your 
pinions scorched and the firm sockets of your 
flight melted under this horrid blaze of im- 
| peachment, are to be told, as you sink forever, 
not into a pool of oblivion but of infamy, and 
as you carry with you to your posterity to the 
latest generation this infamy, that it is a trifling 
matter, and does not touch life, liberty, or 
property! If these are the estimates of public 
character, of public fame, and of public dis- 
grace by which you, the leaders of this coun- 
try, the most honored men in it, are to record 
your estimate of the public spirit and of the 
public virtue of the American State, you have 
indeed written for the youth of this country 
the solemn lesson that it is dust and ashes. 


|| Now, what escape is there from this con- 


| clusion, in every true estimate of the character 


limit of its magnitude and of its height must } of this procedyre and of the result that you 


punishment, that it does not touch life, limb, | 





seek to fasten upon this President if justiop 
requires it, to say that it is trifling and triviq] 
and that formal and technical crime may lead 
to it? Do the people of this country expect t; 
be called to a presidential election in the mid. 
dle of a term, altering the whole calendar, } 
may be, of the Government, because there has 
been an infraction of a penal statute carryjn, 
no consequences beyond? It is accidental, to 
be sure, that the enforced and irregular election 
that may follow upon your sentence at this tino 
concurs with the usual period of the quadrep. 
nial election; but it it is merely accidental 
And yet these, Senators, are gravely proposed 
to you as trivial results that are to follow from 
a judgment on an accusation of the character 
and of the quality that I have stated in fact, as 
compared with the quality andethe character 
that it should bear in truth. 

In reference to this criminality of the infrae. 
tion of the statute, which in the general ro. 
marks that I am making you will see furnishes 
the principal basis of charge that I am regard. 
ing, we may see from the statute itself what the 
measure of criminality there given is, what the 
measure under indictment would be or might 
be, and then you will see that that infraction, 
if it occurred, and if it were against the law and 
punishable by the law under the ordinary 
methods and procedures of our common courts 
of justice, furnishes not only no vindication of, 
but no support to, the notion that upon it can 
be ingrafted the accusation of impeachment, 
the accusation of criminality that is impeach. 
able, any more than any other topic of com- 
paratively limited and trivial interest and con- 
cern. The provision is not that there must be 
a necessary penalty of gravity, but that under 


the scale of imprisonment and fine the only 


limit is that it shall not exceed $10,000 of 
pecuniary liability and five years of imprison- 
ment. Six cents fine, one day’s imprisonment, 
according to the nature of the offense, within 
the diseretion of the court, may satisfy the 
public justice under indictment in regard to this 


' offense which is claimed as the footing and 


| front of the President’s fault. 





ll 


| ent. 


Nor was this open, unrestricted mercy of the 
law unattended to in debate. The honorable 


| Senator from Massachusetts, [Mr. Sumyer, ] 
their native talents and by the high qualities || 


in the course of the discussion of this section 
of the bill, having suggested that it would be 


| well, at least, to have a moderate minimum 
'of punishment that would secure something 


like substance necessarily in the penal inflic- 
tion and having suggested $1,000 or 3500 as 
the lowerdimit, basing upon this wise intima- 
tion that some time or other there might bea 
trial under this section before a court that had 
a political bias and the judge might let the man 
off without any substantial punishment, he was 
met by the honorable Senator from Vermont 
[Mr. Epmunps] and the honorable Senator 
from Oregon, [Mr. WiLiiaMs,] who seemed 
to have the conduct of the bill. at least in re- 
spect to these particular provisions, in the way 
to which I will attract your attention. Mr. 
SUMNER said: 

**Shall we not in this case, where political opinion 
may intrude on the bench, make a provision that 
shall at least secure a certain degree of punish- 
ment?” 

Mr. Epmunps defended the unlimited dis- 
cretion of punishment. 

Mr. WiLtiaMs said: 


“T concur in the views expressed by the Senator 
from Vermont, for the reason, in the first place, that 
this is a new offense created by statute, and it does 
not define a crime involving moral turpitude, but 
rather a political offense; and there is some ground 
to suppose that mistakes may be made under oe 
law by persons in office; and I think that in such 
case there should be a large discretion left to the 


| court.”’ 


So much for indictment; so much for the 
wise reasons of our legislators ; and then, that 
being the measure and the reason, there '8 


| clamped upon this a necessary, an inevitable, 


an inexorable result that is to bring these vast 
consequences to the State and to the respond: 
ut even then you do not know or ul 
derstand the full measure of discretion, unless 
you attend to the fact that such formal, techni- 
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rimes when made the subject of convic- 
and of sentence in obedience to the law 
are, under a principle of our Constitution and 
af every other just, [ will not say merciful, 
Government in the world, made subjects of 
pardon; Dut under this process of impeach- 
ment, with but one punishment, and that the 
highest in the public fame and character of 
men that is known or that can be conceived, 
we have this further, this terrible additional 
ality, that the punishment is immitigable, 
‘amutable, irreversible, unpardonable, and no 
nower whatever can lighten or relieve the load 
Ph which an impeached and convicted public 
servant goes forth from your Chambers in a 
‘ast exercise of this power of impeachment 
with a punishment heavier than he can bear. 

And now, what answer is there to this but 
an answer that will take a load of punishment 
and of infamy from him and place it some- 
where else? True it is that if he be unjustly 
eonvieted, if he be convicted for technical and 
formal faults, then the judgment of the great 
nation, of intelligent and independent men, 
stamps upon his judges the consequences that 
they have failed to inflict upon the victim of 
i Then it is that the maxim si 
innocens damnatur, judex bis damnatur finds 
its realization in the terrors of publie opinion 
and the recorded traths of history. 

| have introduced these considerations sim- 
ply to show you that these notions that if you 
can prove that a man has stumbled over the 
statute it is essential that he should bear these 
penalties and these consequences find no sup- 
portin reason, none in law, none in the Consti- 
tution, none in the good sense of this high tribu- 
nal. none in the habits and views of the great 
people whom we represent. Indeed,we should 
come under the condemnation of the speaker 
in Terrence if we were to seek upon this nar- 
row, necessary view, as it is urged, of law such 
consequences as I have stated: Summum jus 
sepe summa est malitia—an extremity of the 
law is often the extremity of wickedness. 

And now I am prepared to consider the gen- 
eral traits and qualities of this offense charged, 
and I shall endeavor to pursue in the course 
of my argument a consideration, perhaps not 


cal c 
tion 


their power. 


always formal nor always exactly defined, of | 


three propositions : 

1. That the alleged infractions of these penal 
statutes are not in themselves, nor in any qual- 
ity or color that has been fastened upon them 
hy the evidence in this cause, impeachable 
offenses. 

2. Having an application to the same con- 
clusion, that whatever else there is attendant, 
appurtenant, or in the neighborhood of the 


subjects thus presented to your consideration | 


they are wholly political and not the subject 
of jurisdiction in this court or in any court, 
but only in the great forum of the popular 
judgment, to be debated there at the hustings 
and in the newspapers by the orators and the 
writers to whom we are always so much in- 
debted for correct and accurate views on sub- 
jects presented for such determination. 
shall have accomplished this I shall have 
accomplished everything. I shall have drawn 


If 1) 


attention to the true dimensions in a constitu- | 


tional view of the crime alleged even if it has 
been committed, and shall have shown by a 
reflex application of the argument that it is 
mere error and confusion, perhaps pardonable 
nan impeaching authority, but unpardonable 
in a court of judgment, to confound things 
poitical with things criminal. 

And then, third, I shall ask your attention 
to the precise traits and facts as disclosed in 
the evidence charged in the articles, and bring 
you, I think, to a safe, an indisputable, firm, 
and thorough conclusion that even the alleged 
infractions of penal law have-none of them, in 
fact, taken place, 

Now, let us look at this criminality in the 
point upon which, in the largest view of any 
evidence in support of it given on the part of 
thre Managers, it must turn. We must sep- 
arate, at least for the purpose of argument, 
the innuendoes, the imputations, the aggra- 


vations that find their place only in the ora- 
tory of the Managers, or only in your own 
minds as conversant with the political situ- 
ation and enlisted zealously in the rightfal 
controversies which belong to it as a political 
situation, and we are then to treat the subject 
in this method: that up to twelve o'clock on 
February the 21st, 1868, the President was in- 
nocent and unimpeachable, and at one o'clock 
on the same day he was guilty and impeach- 
able of the string of offenses that fill up all the 
articles except that devoted to the speeches, 
the tenth; for whatever he did was done then 
at that point of time, leaving out the Emory 
article, which relates to a conversation on the 
morning of the 22d, and which I also should 
have excepted from these observations. What 
he did was all in writing. What he did was 
all public and official. What he did was com- 
muniecated to all the authorities of the Govern- 
ment having relation to the subject. There- 
fore you have at once proposed for your con- 
sideration a fault, not of personal delinquency, 
not of immorality or turpitude, not one that 
disparages in the judgment of mankind, not 
one that degrades or affects the position of the 
malefactor; it is, as Mr. Senator WrLttams 
truly said, a ‘‘new offense,” also, an offense 
‘*not involving turpitude, and rather of a 
political character.’’ 

Now, too, upon these proofs the offense car- 
ries no consequences beyond what its action 
indicates, to wit: a change in the head of a 
Department. It is nota change of the De- 
partment. It is not an attempt tu wrest a 
Department or apply an office against the law, 
contrary to the regulations of the Government, 
and turn its power against the safety or peace 
of the State; not in the least. Whatever im- 
aginations may suggest, whatever invective and 
opprobrium may intimate, the fact is that it 
had no other object, had no other plan, would 
have had no other consequences—I mean within 
the limits of this indictment and of this proof— 
than to substitute for Mr. Stanton some other 
citizen of the United States that by and with 
the advice and consent of the Senate should be 
approved for that high place, or to fill it until 
that advice and consent should be given by 
some legal ad interim holder of the office, not 
filling it, but discharging its duties. 

If, then, the removal had been effected, if 
the effort to assert a constitutional authority 
by the President had been effectual, no pre- 
tense is made, or can be made, that anything 
would have been accomplished that could be 
considered as a turning of the Government or 
any branch of its service out of the authority 
of law. Neither did it in purpose or conse- 
quences involve any change in the policy of the 
Executive of the United States in the War 
Department or in its management. Whatever 
there might have been of favor or support in 
public opinion, in political opinion, in the 
wishes and feelings of the Congresses of the 
United States in favor of Mr. Stanton for that 
post, and however well deserved all that might 
be, Senators cannot refuse to understand that 
that does not furnish a reason why the offense 
committed bya change of the head of a Depart- 
ment should be exaggerated into acrime against 
the safety of the State. 

But I think we may go further than that, and 
say that however great may have been the 
credit with the Houses of Congress and with 
the people or with the men of his own party 
which the Secretary of War, Mr. Stanton, 
enjoyed, it cannot be denied that there was a 
general and substantial concurrence of feeling 
in this body, among all the public men in the 
service of the Government, and among the 
citizens in general, that the situation disclosed 
to public view and public criticism of anantag- 
onism between the head of a Departmentand the 
President of the United States was not suitable 
to the public service, and was not to be encour- 
aged as a situation in the conduct of the execu- 
tive government, and that there was a general 
opinion among thoughtful and considerate peo- 
ple that however much the politics of the 
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than the polities of the President, if we would 
uphold the frame of government and recognize 
the official rights that belong to the two posi- 
tions, it was a fair end just thing for the Presi- 
dent to expect that the retirement should take 
place on the part of the Seeretary rather than 
that he, the President, should be driven to a 
forced resignation himself, or to the necessity 
of being maimed and crippled in the conduct 
of the public service. 

It follows necessarily, then, that the whole 
criminality, in act, in purpose, and in conse- 
quence, that in this general survey we can 
attach to the imputed offense, is a formal con- 
travention of a statute. I will not say how 
criminal that may be. I will not say whether 
absolute, undeviating, inflexible, perfect obe- 
dience to every law of the land may not be 
exacted under the penalty of death from every- 
body holding publie station. That is matter 
of judgment for legislators; but nevertheless 
the morality, the policy, the quality of the 
transaction cannot be otherwise affected than 
so far as the actual punishments of the statute 
are made applicable. When you consider that 
this new law, thus passed, really ‘ reverses 
the whole action of this Government’? in the 


| language of Senators and Representatives who 


spoke in its behalf during its passage ; that in 
the language of the same debaters it ‘* revolu- 
tionizes the practice of the Government ;"’ and 


'| when you consider that the only person in the 


United States that this law, in respect to re- 
moval from office, was intended or by its terms 
could affect was the President of the United 
States; that nobody else was subject to the 
law; that it was made a rule, a control, a 
restraint, a mandate, a direction to nobody else 
in the United States except the President, just 
as distinctly as if it had said in its terms, ‘* If 
the President of the United States shall remove 
from office he shall be punished by fine and 
imprisonment;’’ and when you know that by 
at least debated and disputed contests it was 
claimed that the President of the United States 
had the right to remove, and that an inhibition 
upon that right was a direct assertion of con- 
gressional authority aimed at the President in 
his public trust, duty, and authority of earry- 
ing on the executive government, you can then 
at once see that by a necessary exclusion and 
conclusion, however much the act may have 
been against the law in fact as on subsequent 
judgment may be held by this or any other 
court, yet it was an act of that nature, for- 
bidden under those circumstances, and to be 
attempted under those obligations of duty, if 
attempted at all, which give it this quality, and 
you see at once that no rhetoric, that no argu- 
ment, that no politics whatever can fix upon 
the offense, completed or attempted, any other 
quality than this: a violation of a law, if it 
shall be so held, in support of and in obedience 
to the higher obligation of the Constitution. 
Whenever anybody puts himself in that posi- 
tion, nobody can make a crime of it in the 
moral judgment, in the judicial determination. 
In sentence and measure of punishment, at 
least, if not in formal decision and judgment, 
no man can make a crime of it. 

We are treated to the most extraordinary 
view on the subject of violating what is called 
an unconstitutional law. Why, nobody ever 
violates an unconstitutional law, because there 
never is any such obstacle to a man’s action, 
freedom, duty, right, as an unconstitutional 
law. The question is whether he violates law, 
not whether he violates a written paper pub- 
lished in a statute-book, but whether he vio- 
lates law; and the first lessons undera written 
Constitution are and must be that a law un- 
constitutional is no law at all. The learned 
Manager, Mr. Bourwett, speaks of a law be- 
ing, possibly he says, capable of being annulled 
by the judgment of the Sapreme Court. Why, 
the Supreme Court never annuls a law. There 
is not any difference in the binding force of 
the law after the Supreme Ceurt has annuiled 
it, as he calls #, from what there was before. 
The Supreme Court has no political function ; 


|, Secretary of War might be regarded as better || it has no authority of will or power to annul 
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alaw. It has the faculty of judgment, to dis- || order on paper which is but an assertion of ‘the alain enjoying those liberties to be drawr : 
cern what the law is, and what it always has | Constitution and a denial of the law, and that | into question criminally upon any technical o, 
been, and so to declare it, paper has legal validity if the Constitution sus- | formal view of the law to be adi nistered . 

Apply it to an indictment under this very | tains it, and is legally invalid and ineffectual, a | hide-bound aut hority or judges estab] - 


atute, and supposing the law is unconstitu nere tmbelle telum, if the law probibits it aud | devoted to the prosec ution of crim 


Bt What 
tional forthe purpose of argument, what is the || the law is contormed to the Constitution. |} mean those fundamental provisions « four ! 

result? Is the man to be punished because he Therefore it appears that nothing was done |; erty, that no man shall be put on trial on g; 
has violated the law and the Supreme Court | but the mere course and process of the exer: || accusation of crime, though formally comm). 


ius not as yet declared it unconstitutional? | cise of right claimed under the Constitution || ted, unless the grand j jury shall choose to hr; 


\ 


No; he comes into court and says, ‘‘I have | without force, without violence, and making |! him under inc ulpation, and that wh 


violated no law.’’ The statute is read; the | nothing but the attitude, the assertion which, |) brought ander inculpation he shall not be, " » 
Constitution is read; and the judge says, | if questioned, might raise the point for judicial | demned by any judge or magistrate, but tke ; 

You have violated no law.’’ That is the | determination. |; warm and living condemnation of his peers - 
end of the matter; and he does not want to Now, Senators, you are not, you cannot be |) shall be added to the judicial determing ion i 
appeal to the discretion of the court in the |, unfamiliar with the principle of our criminal | or he shall go free? Saale we have not for. z 
measure of punishment or to the mercy of the | law, the good sense, the common justice of || gotten our rights and our liberties and 
Iixecutive in the matter of pardon. Le has || which, although it sometimes is pushed to ex- || what they rest, that we should bring a Py, : 
done what was right, and he needs to make no |) tremes, approves itself to every honest mind, || dent of the United States under a forma! d 
apology to Congress or anybody else, and | that criminal punishments, under any form || paratus of iron operation that by necessity jf | 
Congress, in so far as it has not protected the || of statute definitions of crime, shall never be | you set it agoing shall, without om ha Wi 
public servant, rather owes an apology to him, || made to operate upon acts even of force and | fault, without turpitude, without moral f{iy); | 
A shall consider this matter more fully here- || violation that are or honestly may be believed | even of violating a statute that he believed; < 
aller; and now look at it only in the view of || to be done under aclaim of right. It is for |) be a statute binding upon him, bring aboy ( 
fixing such reduced and necessarily reduced || this purpose that the animus, the intent, the | this monstrous conclusion—I do not meay : 
estimate of the criminality imputed as makes || aximus Jurandi in case of larceny, the malice | any condemnation of it, but monstrous jy | ‘ 
it impossible that this should be an impeach- |) prepense in a case of murder, the intent ne- || dimensions—of depriving him of his oflice and t 
able offense. cessary in every crime, is made the ve ry sub- || the pe Riple ob Abe country of an executive head’ 

Much has been said about the duty of the || stance of the crime, and nothing is felt to be Me. CONKLING. Mr. President, I moye \ 
people to obey and of ollicers to execute un- || more oppressive, and nothing has fewer prece- || an intermission of fifteen minutes. n 
coustitutional laws. I claim for the President || dents in the history of our legislation or of our The motion was agreed to; and at the ex. h 
no greater right in respect to a law that oper- || judicial decisions, than any attempt to coerce piration of the recess the Chief Justice resumed 1 
ates upon him in his public duty, and | upon him |) the assertion of peaceable and civil claims of |) the chair and cailed the Senate to order, 9 
exclusively, to raise a question under the Con- || right by penal enactments. It is for that rea- || Mr, EVARTS. I am quite amazed, Mr, b 
stitution to determive what his right and what || son that our communities and our law-givers || Chief Justice and Senators, at the manner jy ti 
his duty is, than I claim for every citizen inhis | have always frowned upon any attempt to || which these learned Managers are disposed to 
private capacity when a law infringes upon his |) coerce the right of appeal under any restric- || bear down upon people th: at obe *y the Constiww i 
constitutional and civil and personal rights; |} tions or any penalties of costs of a character | tion to the neglect or avoidance of a law. [i { 
for to say that Congress has no right to pass | oppressive. Civil rights are rights valuable || is the commonest duty of the profession to ad § 
unconstitutional laws, and yet that everybody |) and practical just according as people can avail || vise, itis the commonest duty of the profes D 
is to obey them just as if they were constitu- || themselves of them, they keeping the peace; || sion to maintain and defend the violation of a t 
tional and to be punished for breaking them || and the moment you put the coercion of pun- |! law in obedience to the Constitution; and in n 
just as if they were constitutional, and to be || ishment upon the assertion ofa right, a claimed || the case of an officer whose duty is ministe: t 
prevented from raising the question whether | right, in a manner not violating the peace and || whose whole obligation in his official capacit; ( 
they are constitutional by penal inflictions that | not touching the public safety, you infringe || is to execute or to give free course to a la a 
are to fall upon them whether they succeed in | one of the necessary liberties of every citizen. |} even when the law does yot bear at all upon t 
proving them unconstitutional or not, is, of Although I confess that I feel great reluc- || him or his rights, the officer may appeal t 
course, trampling the Constitution and its de- |) tance, and it is contrary to my own taste and || the courts if he acts in good faith and for th i 
feuse of those who obey it in the dust. Who || judgment very much to mingle what is but a ||} purpose of the public service, and with a view 0 
will obey the Constitution as against an act of | low level of illustration and argument with so || of ascertaining by the ultimate tribunal in a 
Congress that invades it if the act of Congress || grave and general a subject as determining the || season to prevent public mischiefs, whether th " 
with the sword of its justice can cut off his || dimensions and qualities of an impeachable | Constitution or the law is to be the rule of his i 
head and the Constitution has no power to save || offense, yet, ou the other hand, day after day it |} conduct and whether they be at variance. V 
him, and nothing but debate hereafter as Lo is pressed upon you that a formal violation of || | Let me ask your attention to a case in S ‘ 8 
whether he was prope rly punished or not? || a statute, although made under the claim of a || den’s Reports in the New York court of ap: g 
The gentlemen neglect the first, the necessary || constitutional right and duty honestly felt and peals, (3 Selden, page 9,) the case of New tl 
conditions of all constitutional government, | possessed by the President, is nevertheless a |} the auditor of the can: al department, in error, I 
when they press upon us arguments of this | ground of impeachment, not to be impeded or || against the People. The constitution of the v 
nature, || prevented by any of these considerations; and || State of New York contains provisions restric! ¢ 

But again, the form alleged of infraction of || hence Lam induced to ask your attention to |} ive upon the capacity or power of the ce sia | 
this law, whether it was constitutional or un- || what is but an illustration of the general prin- || ture to incut public debt. The Legislature, { 
constitutional, is notsuch asto bring any person |) ciple, that penal laws shall not be enforced in || deeming it, however, within its right to raise ( 
within any imputation, I will not say of formal || regard to an intent which is governed by aclaim || money for the completion of the canals upou g 
infraction of the law, butof any violent, willful |, of right. And this singular case occurred: || a pledge of the canals and their revenues, no! 0 
use and extent of resistance to or contempt of || a poacher who had set his wires within the || including what may be called the personal h 
the law. Nothing was done whatever but to || domain of a lord of the manor had caught a || obligation of the State, a dry mortgage as It \ 
issue a paper and have it delivered, which puts || pheasant in his wires; the gamekeeper took || were, not involving debt, but only carrying the 8 
the posture of the thing in this condition and || possession of the wires and of the dead pheas- || pledge, undertook to and did raise a loan o! a 
nothing else: the Constitution, we will sup- || ant, and then the poacher approaches him by || $6,000,000. Mr. Newell, the canal auditor, fi 
pose, says that the President has a right to || threats of violence, which would amount to || when a draft was drawn upon him in his of u 
remove the Secretary of War; the act of Con- || robbery, not lareeny, takes from him the wires || cial capacity, which it became him as a miuis [ 
gress says the President shall not remove the || and the dead pheasant, and the poacher situated || terial officer, obedient to the law, to honor and d 
Secretary of War; the President says, ‘*I will || in that way on other’s dominions, and thus put- || proceed upon, refused it honor, and raise d the v 
issue an official order which will raise the same || ting himself in a condition where thehumanity || question whether this act was constitutional. M 

uestion between my conduct and the statute || of the law can hardly reach and protect him, is || Well, now, he ought to have been impeache« fi 
that the statute raises between itself and the || brought into questiun and tried for robbery; || He ought to have had the Senate and the cour! I 
Constitution.’’ As there is not and cannot be || and Vaughan, Baron, says: '| of appeals of New York CODY ened on him: ind a 
and never should be a reference of a law ab- || “If the prisoner demanded the wires under the || been removed from office! The idea of aci te b 
stractly to the revision and determination of || honest impression that he had a right to them, || auditor setting himself up against ae a“ é 


’ ’ . . though he might be liable to a trespass in settin 
the Supreme Court or of any other court, which | aban, it would not be a robbery. The goumeheaper learned Manager calls law! He set him: 


would be making it a council of revision and || had aright to take them, and when so taken they || up in favor of law and against its contr th 
of superior aud paramount political and legis- || never could have been recovered from him by the | tion, and the question was ; carried through the n 


risoner; yet still, if the prisoner acted under the | > supremt 
lative authority, so when the Constitution and || bonest belief that the Seanad in them continued in || Supreme court of that State, and the supre" 


a law are or are supposed to be at variance and }; himself, I think it isnot a robbery. If, however, he || court of that State, decided that the law was : 
inconsistent everybody upon whose right this || used it merely as a pretense, it would be robbery. constitutional, but upon an appeal to the court | 
dea | 1 tie the || The question for the jury is, whether the prisoner fc ie Tee es held it unconstitutional, d 
ine onsiste ney intru eS has a rig it under the || did honestly believe he had a property, in the snares | Of appeals (ha court heid itu . - a 
usual ethical conditions of conduct of good || and pheasant or not.”—1 Russell on Crimes, $72. and the $6,000,000 loan was rolled toy ay = 
citize neni, to put himself in a position to act | — Thus does the criminal law of a free people scroll, needing to be fortified by an indemmy’ : 
under the Constitution and not under the law. | distinguish between technical and actual fault ; || ing proceeding amending the constitution ant 
And thus the President of the,United States, || and what mean the guarantees of the Consti- il e extending its provisions. sont \ 
as it is all on paper thus far—the Constitution || tution, and what mean the principles and the | Now, I should like to know if the Pres r. . t 
is on paper, the law is on paper—issues an i habits of English liberty, that will not allow | of the United States, who has taken au oat 








law, | 


erve, protect, and defend the Constitution 
ihe United States, in reference to a law that 
ade over his head and on his right, and 
ver and on nothing else in this nation, cannot 
. al tothe Constitution? And when he does 
the appeal is the ¢ oneienien to answer 
_ through the House of Representatives, 
. admit, forargument, that the lawis uncon- 
tional; we admit it operates on you and 


LUA 





vour trust-right, and nothing else; we admit 
’ you were going to raise the constitutional 

estion, nea yet the process of impeachment 
qu 


the pe ril under which you do that, and its 
ix is to cut off your head for qpentionlng an 
ustitutional law that operates upon your 


rhit and contravenes th: it Constitution which 


ave sworn Lo prote ct and defi len d in every 

it, on oan tor the 

Legislature, on and for the judiciary, on and 

t people, on and fo rthee xecutive power?”’ 

low will cur learned Mana gers dispose of this 
le 


tay sy 
of Newel 


ment of the Governme 


the at iditor, against the people 
ot the State of Ni ew y ork a worthy, al up- 
right, a useful, a prosperous assertion in the 
1mon interest ‘and for the maintenance of 

the constitution, of a duty to the people? 
And are we such bad citizens when we ad- 
vise that the Constitution of the United States 
be upheld, and that anybody, without a 
ach of the peace and in an honest purpose, 
make a case that the instance may be 
g 1 where by the judgm«e nt of the court may 
be bad and the Constitution saved from viola 
ti Not long since the State of New York 
passed a law laying a tax on brokerage sales 
in the city of New York of a half or three 
fourths per cent. on all goods that should be 
sold by brokers, seeking to ri 1ise for the reve- 
nue purposes of the State of New York about 
ten million dollars on the brokers’ sales of 
, which sales distribute through 
the perations of that emporium the commerce 
the whole country for consumption through 
lthe States of the Union. Yoursugar, your 
tea, your coffee that you consume in the valley 
he Mississippi was to be made to pay a tax 
in the city of New York, to support the State 
of New York in its government by that tax ; 
aud they made it penal for any broker to sell 
without giving a bond and paying the tax. Was 
it very wicked for me when all the brokers 
were in this distress, to advise them that the 
hortest way to settle that matter was not to 
he bond; and when one of them, one of 
the most respectable citizens of the city, was 
indicted by the grand jury for selling coffee 
without giving a bond, and it came before the 
courts, instead of having, as I supposed when 
I gave m y advice, to come up to the Supreme 
Court of ‘the United States, to vindicate the 


rchandise 


Constitution of the United States, I had the 


good fortune to succeed in the court of appeals 
of the State of New York itself, that court 
holding that the law was unconstitutional, and 
the indictment failed. Was I a bad citizen for 
saving the Constitution of the United States 
inst these infractions of law? Was the de- 
fendant in the indietment a bad citizen for 
undertaking to obey the Constitution of the 
U nited S States? Where are your constitutional 
decisions—MeCulloch vs. Maryland; Brown 
vs, maryland the bank-tax cases—all these 
ustances | y which a constitution is arrayed 
lor the protection of the rights which it secures ? 
It is always by in&tances, it is alwé iys by acts, 
aud the only ethical condition is that it shall 
be done without a breach of the peace and in 
od faith. 

- wis it with people in office that violate, 
sometimes, the law? Is it true that they must 
n -essarily be punishe od for it? Mr. Lincoln, 
raters the ** inv: ision’’ or ‘*insurrection’’ broke 

» had raised the case of the Constitution 
for the Susper ision of the habeas corpus, un- 
gs ook to arrest a mischief that was going on 

at Key West st, where, through the forms of 
peac e, an attack was made upon the Govern- 
ment fort there through the habeas corpus. 
An excellent way to take a fort! I do not 
know whether the honorable Mana ager, (Mr. 


Burier, | who is so good a lawyer, tried that in 


1 ‘ 
all his mili tary € xperience or not, [laughter ; ] 


mut the Aa heas corpt ts was resorted to down in 


‘orida to empty that fort of all its soldiers, 
and was succeeding admirably. A judge issued 
the habeas ci rpus ; the soldier was brought 
out, and then he was free: and so the fort 
would have been taken by habeas corpus. 
President Lincoln suspended the habeas cor- 
pus, violating the law, violating the Constitu- 
tion. Should he have been impeach 
necessary that a man should be impeached? 
What did h »? He suspended it by procla 
mn ition ot the 10 h of May, LSG1, to be foun iin 
volume twelve 


4 


Statutes-at- Large, page 1260; 


and at the open ug of the next session he re 


. ‘ } ry +} +} + +] _ 
ferred to the fact that ie legality Ol the meas- 


ures Was qu med, and said they were ven 
} / ae 
urea UPOH ULGer a PUHIie ! ( LY, ANA suY 
‘ 1 
m ito the judgment { Congress whether 
. : 4 . aerg 
there sh yuld De legisial 1 or nob. Liat is 


found ¢ 1 pag 


nal, frat session, Thirty-Seventh Congress, 
L861. 

There were various other acts of this great, 
heroic, goodgPresident 1¢ arrest of the mem 
bers of the Legislature of Ma 5 ind, neve jus- 
tified by any law or Any constitution that I 
know of, but wholly justified by duty to the 
country. And it so happens, what every 
statesman knows as the ex nee of govern 
ment, that public a n is to be judged by 
public men and public officers as priva 
tions are to be judged by private men, ac 





ing to the quality of the act, whether it 
be impeached or whether it shall be indemni- 
fied. 

I do not seek this argument as going further 
than to meet the necessity which I understand 
these learned Managers put forth that an in 


fraction of a statute must carry out of oll 
any President of the United States who is so 
vy Ty 4] 
guilty. Vhy, th Very NeXL SLALULE IN LUC DOOK 
before me, after the civil-othce-tenure act, on 





page soz of the volume, is an act to deciart 


] } . ‘ er ; 
valid and conciusive certain prociamations Ol 


the P sone nt and act lone in pursuance 

thereof, or of his orders, for the suppression 
>. 1 1}: ‘ . . abs oy 

of the late rebellion against the United States. 


The military commissions had been declared 
invalid by the Supreme Court, and we have an 
act of ind mnity cove ring a wultitude of for- 
mal, technical sins 
tion to have the s: 
beer n passer d before they were performed. So, 
therefore, this lg ‘d ad int rpre ation of law 
and duty by which act, act, act, unqualified, 
unserutiniz 
form the basis of neces 


f 
4 
= 


d, unweighed, unmeasured, is to 
i 

lotine of impeachment, disappears wholly un- 
der the clear, bright, and honest light which 
true statesmanship sheds upon the subj 

I may as convenien@ly at this point of the 
argument as al any oth: r pay some all ntion to 
the astronom val y yunishment which the learned 
and Sere Mtens Mr. Bourwe.t ] think 
should be applied LO this novel Case of im 
peachment of the President. Cicero, I think it 
is, who says that a lawyer should know every- 
thing, for sooner or later there is no fact in 
history, in science, or of human knowledge that 
will not come into play in his ar 
Painfully sensible of my ignorance, being de- 
voted to a profeesion which ‘sharpens and 
does not enlarge the mi [laughter, ] I yet 
can admire without Jt the superior knowl- 
edge evinced by the honorable Manager. In- 
deed, upon my soul, I belie ve he is aware of 
an astronomic al fact which many Pp vrofessors of 
 ignors untof. Butnever- 
theless, while some of his honorable ¢ lleagues 
were paying attention to an unoccupied and 
unappropriated island on the surface of the 
seas, Mr. Manager BoutweEL., more ambitious, 
had discovered an untenanted and unappro- 
priated region He the skies, reserved, he would 
have us th ink, in final councils of the 
Almighty, as the plac punishment for con- 
vic ted and de posed American Pre 
{ Laughter. ] 

At first I thought that his mind had become 
o ‘‘ enlarged” that it was not ‘‘ sharp’’ enough 


ruments. 


thatscience are whol 





idents. 


ii by worthy means, is an office of 
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to observe that the Constitution had limited 
the punishment ; 
he was as | 


but on relleetion | saw that 
} 7) . } ? 
egal and logical as he was ambition 


and astronomical, [laughter,} for the C 
tution has said *‘removal from oflice,’* and 


has put no limit to the distance of the removal, 
[laughter,] so that it may ’ be, without shed 
ding a drop of his blood, or taking a penny of 
his property, or confinin th s limb 


removal from ollice and transportation to the 


+ Instant 


skies. [Laughter.] Truly, this is a great un- 
derts aking; and if the learned M inager can 
ily get over the obstacles of the laws of nature 
the Constitution will not stand in his way. HH: 


‘ ‘ 
cal ¢ ETL »no method but that of a convu 


hall projeet the dep sed 





sion of the earth that 


t 
President to this infinitely distant space; but 
a shock of nature of so Va an energy and for 
so great a result on him micht unsettle even 
the footing of the firm mem 3 of Congress. 
oe . 


We certainly need not resort to so perbous a 
How shall we ae omplish it? 
\\ hy, in the first place, nobody knows where 
that space is but the learn l Manager him- 
self, and he is the necessary deputy to execute 


the judgm«e nt of the court. | Laughter. ] 





Let it then be provided that in ease of your 
sentence of deposition and removal from office 


4 7 
Manager S8uail 


take into his own hands the exeeution of thi 
tence? \\ ith the President made fast to 
his broad and strong shoulders, and, having 


alr a ly Cssay' dt he 


the honorable and astronomical 
seu 


‘flight by imagination, better 
prepared than anybody else to execute it in 


form, taking the advantage of ladders as far 
as ladders will go to the top of this great Capi 
tol, and spurning then with his foot the crest 
of Liberty, let him set out upon his flight, 


f laugh er,] Vv while the two Houses of Congress 


and all the } COP le of the United States shall 
shout ** Sie Ties ad astra.’ | Laughter. ] 


but here adistre ated vubt strikes me ; how 


will the Manager get back ? [I wighter.] Ile 
will have got tar beyond th ch of gravita 
{ 1 to r re him, and so an Lious & Wing 
as could never stoop toa downw 1 flight 


{ 
Indeed, ashe passes through the constellations, 
that famous question of Carlyle by which he 
di ik S the | Liltleness of hu van all irs upon 
measure of the Heavens, 
} 


1 

the scale of the 
> } = } 

| Biot as he drives his hunting 


* What think 

dogs up the zenith in their leash of sidereal 
fire 2” will force itsel his notice. What 
inde ed, would Bootes think of this new con- 
stellation? [Laughter 


i on 


Besides, reat hing this spac e,b yond the power 
of Congress even ‘*‘to send for person and 
pers,’ [lau ghter, |] how shall he return, and 


how decide ili t] 1e contest, ther pecome 


nal and perpetual, the struggle 


) strength 


‘ 

between him and the President? | 
In this new revolution, thus ¢ 
vho shall decide which is the sun and which 
Who determine the nly scientifi 
test which refleets the hardest upon the othe: 
[ Laughter. ] 

if | have been successful at all in determin- 
ing the general latitude of the imputed offense 
as not bringing it, under the circumstances 
which this evidence attaches to it, to the quality 
and grade of impeachable offenses, | may now 
be prepared, and I hope with some commend 
able brevity, to notice what | yet regard asim 
portant to the course of my argument, and 
what I assigned as the second topic of it, to 
show that all else is political; but I wish to 
draw your attention also to what | think is a 
matter of great moment, a matter of great cor 
cern and influence for all states 
all lovers of the Constitution and of the coun- 
try—to the particular circum 
which the two departments of the Government 
now brought in controversy are placed. I 
speak not of persons, but of the actual consti- 
tutional p ssession of the two departments. 

The oflice of President of the United States, 
in the view of the framers of the Co sstitut 
and in the experience of our national history, 
and in the esteem of.the people, and in th: 
ambition of all who aspire to that great plac 


l 
Laughter. 
stablished forever, 


the moon? 


men, and for 


stances undet 


rreat trust 


So 
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and power. It has great powers. They are 
not monarchical or tending to monarehy, be« 
cause the tenure of the office, its source of 
original commission, and its return of the 
trust to those who control it, and its amena- 
bility under the Constitution to this process 
of impeachment and the authority of Congress, 
save it from being at all dangerons to the lib- 
erties of the nation. Yet itis, and is intended 
to be, an office of great authority, and the 
Constitution in its coUrdinate department can- 
not be sustained without maintaining all the 
authority that the Constitution has intended 
for this executive office, But it depends for 
its place in the Constitution upon the fact, the 
ywractieal fact, that its authority is committed 
os the suffrage of the people, and that when 
this authority is exerted it is not by individual 
purpose or will, or upon the mere strength 
which a single individual can oppose to the 


~~ 


' people. Then it is that high words are inter- 


collective power of the Congress of the United | 


States. It is because and as the people, who 
by their suffrage have raised the President to 
his place, are behind him, holding up his hands, 
speaking with his voice, sustaining him in his 
high duties, that the President has the place 
and can maintain it under the Constitution. 
This great power is safe, then, to the people 
for the reasons I have stated, and it is safe to 
the President because the people are behind 
him and have just exhibited their confidence 
by the suffrage that has promoted him. 
however, alas, our Constitution comes to this 
trial that one is lifted to the presidential office 
who has not received the suffrage of the people 


for that office, then at once discord, disloca- | 


tion, deficiency, difficulty show themselves ; 
then at once the great powers of the office which 
were consonant with a free Constitution and 
with the supremacy of popular will, by the fact 
that for a brief term the breath of life of the 
continuing favor of the people gave them efli- 
cacy and strength, find no support in fact. 


Then it is that in the criticisms of the press, | 


in the estimates of public men, in the views of 


When, | 


SUPPLEMENT TO 


changed. Then it is that ambitious men, who 


had framed their purposes, both for the present | 


and for the future, upon the footing of the | 


presidential predomination that had been se- | 


cured by the election, find these plans dislo- 
cated and disturbed; and then it is that if wis- 


dom and prudence and the personal qualities | 


of pacification and of accommodation and of 
attraction are wanting upon the one side and 
the other, terrible evils threaten the conduct 


of the Government and the peace of the State. | 
It was thus, as we all know by looking back to || 
the experience of the Whig party, that differ- | 
ences, even in time of peace and of quiet, had || 
, adopt. 


been urged so far in the Presidency of Mr. 
Tyler, that an impeachment was moved against 


him in the House of ae and had || 


more than one hundree 
when it was all over, nobody, I think, could 
have dreamed that there was anything in the 
conduct of Mr. Tyler, in the matter complained 
of, that was just ground for impeachment. So, 


supporters; and yet, | 





culations of the presidental protection throy rh 
the guarantees of the Constitution ; fr. wie 
dothe two-thirds provisions mean? They ntbeah 
that ina free country, where elections were , . 
fused over a vast area, no Congressman h 
a constituency of over seventy or eighty thou. 
sand people, it was impossible to suppose that 
there would not be a somewhat equa! division 
of parties, or impossible to suppose that the 
excitements and zeal of party could carry qj) 
the members of it into any extravagance. I 
do not call them extravagances in any senea 
of reproach; 1 merely speak of them as thy 
extreme measures that parties in polities, and 
under whatever motives, may be disposed to 


dif. 
aving 


Certainly, then, there is ground to pause and 
consider before you bring to a determination 
this great struggle between the codrdinato 


branches of the Government, this agitation and 


|| this conclusion in a certain event of the ques- 


too, in great part during the incumbency of |! 


Mr. Fillmore, elevated to the Psesidency, his 


| action and his course, tempered and moderated 


the people, these great powers, strictly in trust | 


and within the Constitution, seem to be despotic | 
And then, if we will give due | 


and personal. 
force to another difficulty that our system of 


vicious polities has introduced, and that is that | 


in the nomination for the two offices, selecting 
always the trueleader of the popular sentiment 
of the time for the place of President, we look 
about for a candidate for the Vice Presidency 
to attract minority and to assuage differences 
and to bring in inconsistent support, and make 


him different from the President in political | 


position and in general circumstances for pop- 
ular support, and couple with the fact that I 


have spoken of in the Constitution and which | 


belongs to it this vice in our politics, then when 
the Vice President becomes President of the 


United States, not only is he in theattitude of | 


not having the popular support for the great 
powers of the Constitution, but he is in the 
condition of not having the party support for 
the fidelity and maintenance of his authority 
that are necessary. Then, adhering to his 
original opinions, to the very opinions and po- 
litieal attitude which form the argument for 
lacing him in the second place of authority, 
” is denounced as a traitor to his party and is 
watched and criticised by all tie leaders of that 
party. 

I speak not particularly in reference to the 


| tions of the politicians, how there is a weak-* 


| gress. 


as it was hy some of the personal qualities that | 


I have stated, was yet carried on in resistance 
to the leading ideas of the party that had raised 
him to power. 

Then the Opposition, seizing upon this op- 
portunity, encourage the controversy, urge on 
the quarrel, but do not espouse it, and thus it 
ends in the President being left without the 
support of the currents of authority that under- 
lie and vivify the Constitution of the United 
States—the favor of the people; and so when 
this unfortunate, this irregular condition of the 


executive office concurs with times of great | 


tion whether the cotrdination of the Const 
tution can be preserved. Attend to these 
special circumstances and determine for your. 
selves whether under these influences it is hes 


| to urge a contest which must operate upon the 


national juncture, of great and serious oppres- || 
|| settled, and disorder begins to prevail, there 


sion and difficulty of public affairs, then at 


once you have at work the special, the pécn- || 
|| of mastery against the elements and over the 
| only chances of safety, how wretched is the 
| condition of that people whose fortunes azs 


liar, the irregular operation of forces that 
expose the Constitution, left unprotected and 
undefended with the full measure of support 
that every department of the Government 
should have to resist the other, pressing on to 
dangers and to difficulties that may shake and 
bring down the pillars of the Constitution itself. 

I suggest this to you as wise men, to under- 
stand how out of circumstances for which no 


man is responsible, attributable to the working | 


of the Constitution itself, in this effort to pro- 
vide a successor, and to the inattention paid 
to it in the suffrages of the people and the selec- 


ness, and a special weakness, that the Presi- 
dency is as it were an undefended fort, and 
see to it that the invasion is not urged and 
made successful by the temptation thus pre- 
sented, 

This exception, weakness of the Presidency 
under our Constitution, is encountered in the 
present state of affairs by an extraordinary 
development of party strength in the Con- 
There are in the Constitution but three 
barriers against the will of a majority of Con- 


| gress within the terms of their authority. One 


present presidential term and its incumbent, | 


and the actual condition of politics here; I 
speak of the very nature of the case. All the 
public men, all the ambitious men, nay, all the 


men interested in the public service, in carry- | 
ing on the Government for the purposes and | 
with the views, in the interest of duty, of the | 
party, have made their connections, and formed | 
their views, established their relations with the | 


President who has disappeared. They then 


are not in the attitude of support, personal or | 


political, that may properly be maintained 
among the leaders of a party, and that is im- 
plied in the fact that arelection has taken 
plate by the joint efforts, crowning in the final 


is that it requires a two-thirds vote to expel a 
member of either House; another that a two- 
thirds vote is necessary to pass a law over the 
objections of the President; and another, that 
a two-thirds vote of the Senate, sitting as a 


court for the trial of impeachment, is requisite | 


to asentence: And now how have these two 
last protections of the executive office disap- 


| peared from the Constitution in its practical 
| working by the condition of parties that has 
| given to one the firm possession by a three- 


fourths vote, I think in both Houses, of the 
eontrol of the action of each body of the Legis- 
lature? Reflect upon this. I do not touch 
upon the particular circumstance that the non- 
restoration of the southern States has left your 
numbers in both Houses of Congress less than 
they might under other circumstances be. I 


| do not calculate whether that absence dimin- 


1 


ishes or increases the disproportion that there | 


would be. Possibly their presence might even 
aggravate the political majority which is thus 


result the President of the selection of the || arrayedandthusoverrides practically all the cal- 








framework of the Constitution, and its future 
unattended by any exceptions of a peculiar 
nature that govern the actual situation. Ah, 
that is the misery of human affairs, that the 
stress comes and has its consequence when the 
system is least prepared to receive it. It is the 
misery that disease, casual, circumstantial, in- 
yades the frame when health is depressed and 
the powers of the constitution to resist it are 
at the lowest ebb. It is that the gale rises and 
sweeps the ship to destruction when there js 
no sea-room for it and when it is upon a lee- 
shore. And if concurrent with that danger to 
the good ship, her crew be short, her helm un 


comes to bea final struggle for the maintenance 


embarked in that ship of state! 

What other protection is there for the presi- 
dential office than these two-thirds guarantees 
of the Constitution that have disappeared? 
The Supreme Court placed there to determine, 
among the remarkable provinces of its juris- 
diction, the lines of separation and of duty 
and of power under our Constitution between 
the Legislatureand the President. Ah! under 
this evidence, received and rejected, the very 
effort of the President was, when the two-thirds 
majorities had urged the contest against him, 
to raise a case for the Supreme Court to decide ; 
and then the Legislature, coming in by its 
special condition of impeachment, intercepts 
the effort and brings his head again within the 
mere power of Congress where the two-thirds 
rule is equally ineffectual as between the par- 
ties to the contest. 

This is matter of grave import, of necessary 
consideration, and which, with the people ot 
this country, with watchful foreign nations, and 
in the eyes of history, will be one of the determ- 
ining features of this great controversy ; ‘or 

reat as is the question in the estimate of the 
Masiheors or of ourselves or of the public in- 
telligence of this people, of how great the 
power should be on one side or the other, with 
Congress or with the President, that question 
sinks into absolute insignificance compare’ 
with the greater and higher question, the ques 
tion that fies been in the Constitution, that has 
been in the minds of philosophers, of pub- 
licists, and of statesmen since it was founded, 
whether it was in the power of a written cou: 
stitution to draw lines of separation and put 
up buttresses of defense between the codrdinate 
branches of the Government? And with that 
question settled adversely with a determination 
that one can devour, and having the power, 
will devour the other, then the balances of the 


' American Constitutidh are lost and lost for 


| 
| 


ever. Nobody can reinstate in paper what 


has once been struck down in fact. Mankind 


are governed by instances, not by resolutions. 
And then, indeed, there is placed before 
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the people of this country either despair at the 
theory of paper constitutions, which have been 
de rided by many foreign statesmen, or else an 
to establish new balances of power by 
the poise of the different departinents 
heing more firmly placed, one can be safe 
against the other. But who can be wiser than 
our fathers? Who can. be juster than they? 
Who can be more considerate or more disin- 
terested than they? And if their descendants 
have not the virtue to maintain what they so 
wisely and so nobly established, how can these 
came descendants hope to have the virtue and 
the wisdom to make a better establishment for 
their posterity ? 

Nay, Senators, I urge upon you to consider 
whether you will not recoil from settling so 
tremendous a subject under so special, so dis- 


attempt 
which, 


advantageous, SO disastrous circumstances as | 


| have portrayed to you in the particular situ- 
ation of these branches of the Government. 
A stronger Executive, with au absolute veto, 
with a longer term, with more permanent pos- 
session and control of official patronage, will 
be necessary for the support of this executive 
department, if the wise and just and consider- 
ate measure Of our ancestors shall not prove, 
in your judgment, sufficient; or, if that be dis- 
tasteful, if that be unacceptable, if that be 
inadmissible, then we must swing it all over 
into the omnipotence of Congress, and recur 
to the exploded experiment of the Confedera- 
tion, where Congress was executive and legis- 
lative, all in one. 

There is one other general topic, not to be 
left unnoticed for the very serious impression 
that it brings upon the political situation which 
forms thestaple—I must say it—of the pressure 
on the part of the Managers to make out a 
crime, a fault, a danger that should enlist your 
action in the terrible machinery of impeach- 
ment and condemnation. I mean the very 
peculiar political situation in the country itself 
and in the administration of this Government 
over the people of the co®try which has been 


the womb from which has sprung this disorder | 


and conflict between the departments of the 
Government. IL can, I think, be quite brief 
about it, and certainly shall not infringe upon 
any of the politieal proprieties of the occasion. 

lhe suppression of an armed rebellion ang 
the reduction of the revolted States to the 
power of the Government, when the region 
and the population embraced in the rebellion 
were so vast, and the head to which the revolt 
had come was so great, and the resistance so 
continuous, left a problem of as great difficulty 
in human affairs as was ever proposed to the 
actions of any Government. The work of 
pacification would have been a severe task for 
any Government after so great a struggle, when 
so great passions were enlisted, when so great 
wounds had been inflicted, when so great dis- 
contents had urged the controversy, and so 
much bitterness had survived its formal settle- 
ment; but wonderful to say, with his situation, 
so diflicult as to surpass almost the powers of 
Government as exhibited in any former in- 
stance in the history of the world, there occurred 
a special circumstance that by itself would 
have taskedvall the resources of statesmanship 
under even a simple Government. I mean 
the emancipation of the slaves, which had 
thrown four millions of human beings, not by 
the processes of peace but by the sudden blow 
ot war, into the possession of their freedom, 
which had changed at once, against their will, 
the relation of all the rest of the population to 
these men that had been their slaves. 


lhe process of adaptation of society and of | 


law to so grave a social change as that, even 
when accomplished in peace, and when not 
disturbed by the operations of war and by the 
discontents of a suppressed rebellion, are as 
much as any wisdom or any courage, or any 
Prosperity that 1s given to government, can 
expect to ride throucg# in safety and peace. 


difficult, how intractable, and unmanageable 
seems the posture! 

But this does not represent the measure or 
even the principal feature of the difficulty. 
When the Government whose arms have tri- 
umphed and suppressed resistance is itself, by 
the theory and action of the Censtitution, the 
Government that by peaceful law is to main- 
tain its authority, the process is simple ; but 
under our complex Government, according to 
the theory and the, practice, the interests and 
the feelings, the restored Constitution sur- 
renders their domestic affairs at once to the 
local governments of the people who have 
been in rebellion. And then arises what has 
formed the staple of our polities for the last 
four years, what has tried the theory, the wis- 
dom, the courage, the patriotism of all. Itis 
how far under the Constitution as it stands the 
General Government can exercise absolute 
control in the transition period between war 
and absolute restored peace, and how much 
found to be thus unmanageable shall be com- 
mitted to changes of the Constitution. And 
when we understand that the great contro- 


_versy in the formation of the Constitution it- 


self was how far the General Government should 
be intrusted with domestic concerns, and when 
the final triumph and the general features of 
the Constitution that the people of the States 
were not willing, in the language of Mr. Ells- 
worth, to intrust the General Government 
with their domestic interests, we see at once 
how wide, how dangerous, how difficult the 
arena of controversy of constitutional law and 
of difference of opinion as to what was or is 
constitutional, and if it be not of what changes 


| shall be or ought to be made in the Constitu- 


tion to meet the practical situation. 

Then when you add to this that as people 
divide on these questions, and as the practi- 
cal forces on one side and the other are the 


| loyal masses and the rebel masses, whoever 


divides from his neighbor, from his associate, 
from his party adherents in that line of con- 
stitutional opinion and in that line of govern- 
mental action, which seems to press least 
changes upon the Constitution wal least con- 
trol upon the masses lately in rebellion, will 
be suspected and charged and named and 


| called an ally of traitors and rebels, you have 
at once disclosed how our dangerous politics | 


have been brought to the head in which these 
names of ‘‘traitor’’ and of ‘rebel,’’ which 
belong to war, have been made the current 
phrases of political discussion. 

I do not question the rectitude nor do I 
question the wisdom of any positions that have 


| been taken as matter of argument or as mat- | 


ter of faith or as matter of action in the dis- 
position of this peculiar situation. I only at- 


tract your attention to the necessities and | 
| dangers of the situation itself. 
| the condition in which the question of the | 


We were in 


surrender to the local communities of their 
domestic affairs, which the order of the Con- 
stitution had arranged for the peaceful situa- 


| tion, became impossible without the gravest 


dangers to the State both in respect to the 


public order and in respect to this changed | 


condition of the slaves. 

In English history the Commons were urged, 
after they had rejected the king from the Brit- 
ish constitution and found the difficulty of 


making things work smoothly, stare super an- | 


tiquas vias; but, said Sergeant Maynard, * It 
is not the question of standing upon the an- 


| cient ways, for we are not on them.’’ The 
| problem of the Constitution is, as it was then, 


Vhen, then, these two great political facts con- | 
cur aud press upon the Government that is || very influential and able and eloquent Senator | \ _br 
responsible for their conduct, how vast, how || was disposed to press the doctrines of the Dec- || procedure of this court by a limited accusation, 


how to get upon the ancient ways from these 


ao that disorder and violence and rebellion | 


sad forced us into; and here it was that the 
exasperations and the exacerbations of poli- 
tics came up mingling with charges of infi- 
delity to party and with treason, moral treason, 
political treason, I suppose, to the State. How 
many theories did we have? 

In this Senate, if I am not mistaken, one 
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laration of Independence into being working 
forces of our constituted liberty, and a sort of 
pre-constitutional theory was adopted to suit 
the logical and political ditliculties of the case. 
In another House a great leader was disposed 
to put it upon the transconstitutional necessi- 
ties that the situation itself imposed in perfect 
peace as in absolute and flagrant war. And 
thus it was that minds trained in the old school, 
attached to the Constitution, unable as rheto- 
ricians or as reasoners to adopt these learned 
phrases and these working theories of pre- 
constitutional or transconstitutional authority 
and obligation, were puzzled among the ruins 
of society that the war had produced ; and 
thus, as it seems to me, we find these concur 
ring dangers leading ever to an important and 
necessary recognition by whoever has to deal 
with them of the actual and practical influences 
that they have upon the controversy. 

And now let me urge here that all this is 
within the province of politics; and a free 
people are unworthy of their freedom and can- 
not maintain it if their public men, their chosen 
servants, are not able to draw distinctions be- 
tween legal and constitutional offense and 
odious or even abominable politics. Certainly 
it is so. Jdem sentire de republicd, to agree 
in Opinion concerning the public interest, is 
the bond of one party, and diversity from 
those opinions the bond of the other; and 
where passions and struggles of force in any 
form of violence or of impeachment as an 
engine of power come into play, then freedora 
has become license, and then party has be- 
come faction, and those who do not withhold 
their hand until the ruin is accomplished will 
be subject to that judgment that temperance 
and fortitude and patience were not the ade- 
quate qualities for their conduct in the situa 
tion in which they were placed. Oh, why not 
wise enough to stay the pressure till adverse 
circumstances shall not weigh down the State? 
Why not in time remember the political 
wisdom— 


** Beware of desperate steps. The darkest day, 
Live till to-morrow, will have passed away.” 

I hold in my hand an article from the Trib- 
une, written under the instructions of this 
trial and put with great force and skill. I do 
not propose to readit. 1 bring it here to show 
and to say that it is an excellent series of ar- 
ticles of impeachment against the President 
of the United States within the forum of polli- 
tics for political repugnaney and obstruction, 
and an honest confession that the technical and 
formal crimes included in these articles are of 
very paltry consideration. ‘That is an excel- 
lent article of impeachment demanding by pro- 
cess suitable to the forum an answer; and for 
the discussions of the hustings andof the elec- 
tion, there it belongs; there it must be kept. 
But this being a court, we are not to be tried 
for that in which we are notineulpated, Llow 
wretched the condition of him who is to be thus 
oppressed by a vague, uncertain shadow which 
he cannot oppose or resist! If the honorable 
Managers will go back to the source of their 
authority, if they will obtain what was once de- 
nied them, a general and open political charge, 
it may, for aught I know, be maintainable in 
law; it may be maintainable in fact; but then 
it would be brought here; it would be written 
down; its dimensions would be known and 
understood ; its weight would be estimated ; 
the answer could be made. 

And then your leisure and that of the nation 
being occupied with hearing witnesses about 
political differences and the question of politi- 
‘al repugnance and obstruction upon the side 
of the President, those who should be honored 
with his defense in that political trial would at 
least have the opportunity of reducing the force 
of the testimony against them and of bringing 
opposing and contravening proofs; and then, 
at least, if you would have a political trial, you 
would have it with name and with substance to 
rest upon. But the idea that a President of 
the United States is to be brought into the 
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found “not guilty’? under that, and convicted 
on an indictment that the Honse refused to 
sustain, or upon that wider indictment of the 
ewspaper press, and without an opportunity 
ring proof or to make arguments on the 
ubjeet, seems to us too monstrous for any 
ligence within or without this political 
, this arena of controversy, to maintain 
moment. 








lor a 

I may hope, somewhat briefly, to draw your 
attention to what lies at the basis of the dis- 
cussion of the power and authority that may be 
rightfully extreised or reasonably be assumed 
in the action of the President to be exercised. 
even if it should prove erroneous within the 
this matter between the two 
branches of the Government. 

The codrdination of the powers of Govern- 
ment is not only the greatest effort in the frame 
of a written constitution, but I think it must be 
conceded that as it occupies the main portion 
of the Constitution itself, so it has been regarded 
by all competent critics at home and abroad to 
have been a work most successfully accom- 


premises of 


plished by the framers of our Government. 
Indeed, if you will look at the Constitution, you 
will find that beyond that very limited though 
very important service, of dividing what belongs 
to Government and what shall be left to the 
liberties of the people, and then discriminating 
between what shall be accorded to the General 
(Government and what shall be left to the 
domestic governments of the States, the whole 
service of the Constitution is to build up these 
three departments of the Government so that 


they shall have strength to stand as against the 
others, awd not strength to encroach or over- 
throw. 


Much has been said about Congress as being 
’ Why, of course 
[t is the repesitory of power and of will, 
and there is not any difficulty in making Con- 
gress strong enough. Congress, that must be 
intrusted with all the strings of power and 
furnish d with all its resources, the effort of 
the Constitution is to curb and restrain; and 
so you will find that almost all the inhibitions 
of the Constitution are placed upon Con- 
yress—upon Congress in withholding it from 
power over the people; from Congress in with- 
States; from 
Congress in withholding it from power over 
the coirdinate branches; and, nevertheless, 
by a necessary and absolute deposit of author- 
ity in Congress, it is left master of the whole. 
This power of Parliament in the British con- 
stitution makes the Commons masters of the 
Government. To what purpose is it to pro- 
vide that the justices of the Supreme Court 
shall hold their tenure for life, and that their 
salaries shall not be diminished during the 
term of their service, when Congress, by an 
undoubted constitutional power, may omit and 
refuse to appropriate one dollar to the sup- 
port of any particular justice during any par- 
ticular yéar or series of years? Nevertheless, 
the Government is to be administered by men, 
and in an elective government the trust is that 
the selected agents of the people will be faith- 


the great repository of power. 
it 1s, 


holding it from power over the 


ful to their interest and will be endowed with 


suflicient intelligence to protect them. 

But simple as is the constitution of the judi- 
ciary, and needing no care, when you come to 
the executive authority arises the problem 
which has puzzled, does puzzle, will puzzle, all 
framers of government having no source and 
no ideas of authority except what springs from 
the elective suffrage. You have the balance 
of the British constitution between the Crown 


and the Parliament, because it rests upon ideas | 


and traditions and experience which have 
framed one portion of the Government as 
springing up from the people and in their right, 
and the other portion of the Government as 
descending from Divine authority and in its 
rigit; and you have no difficulty in enlarging, 
confirming, and bracing up the authority of 
Parliament, provided you heave standing the 
authority and majesty of the throne. 


Bat | 


SUPPLEMENT TO 


| of nobility, of the fountain of honor, of time, 


of strength, of inheritance, how under a suf- 
frage and for a brief period to make an Exec- 
utive that is strong enough to maintain itself 
against the contentions of the Constitution ? 
Underthese circumstances, and adjusting the 
balance as it is found in the Constitution, our 
ancestors disposed ofthe question. Ithas served 
us to this time. Sometimes, in the heat of 
party, the Executive has seemed too strong; 
sometimes 


in the heat of party, Congress has 
seemed too 


strong; yet every contest and every 
danger passes away, managed, administered, 
controlled, protected by the great, superior, pre- 
dominant interest and power of the people 
themselves. And the essence of the Constitu- 
tion is, that there is no period granted by it of 
authority to the Senate in their six years’ 
term, to the President in his four years’ term, 
to the House of Representatives in their two 
years’ term, no period that cannot be lived 
through in patience subordinate and obedient 
to the Constitution; and that, as was said in 
the debate which | read from the Convention, 
applied to the particular topic of impeachment, 
there will be no danger when a four years’ 
recurring election restores to the common 
master of Congress and the Executive the 
trust reposed, that there will be a temptation 
to carry: for political controversy and upon 
political offense the sword of the Constitution, 
and make it peremptory and final in the de- 
struction of the office. 

I beg leave, in connection with this subject, 
its delicacy, its solicitudes in the arrangement 
of constitutional power, to read two passages 
from a great statesman, whose words when he 
was alive were as good as anybody's, and 
since his death have not lost their wisdom with 
his countrymen; I mean Mr. Webster. In his 
debate upon the Panama mission he said, in 
speaking of the question of the contidence of 
Congress in the Executive: 

“This seems a singular notion of confidence, and 
certainly is not ny notion of that confidence which 
the Constitution requires one branch of the Govern- 


ment to repose ip another. ‘The Presidentis not our 
agent, but, like ourselves, the agent of the people. 


| They have trusted to his hands the proper duties of 


| frame of our Governments, 


his office; and we are not to take those duties out of 
his handsfrom any opinion of ourown that weshould 
execute them better ourselves, The confidenee which 
is due from us to the Executive and from the Execu- 
tive to us is pot personal, but official and constitu- 
tional. It has nothingto do with individual likings 
or dislikings; but results from that division of power 
among departments and those limitations on the 
authority of each whieh belong to the nature and 
Lt would be unfortunate, 


a 


indeed, if our line of constitutional action were to | 


vibrate backward and forward according to our opin- 
ions of persons, swerving this way to-day from undue 


| attachment, and the other way to-morrow from dis- 


| trust or dislike. 


This may sometimes happen from 
the weakness of our virtues or the excitement of our 
passions; but 1 trust it will not be eoolly recom- 


mended to us as the rightful course of public con- | 


duct.’’— Webster's Works, vol. 3, p. 187. 
Again, in his speech on the presidential 
protest in the Senate in 1834, he said: 


“The first object of a free people is the preserva- 
tion of their liberty, and liberty is only to be pre- 
served by maintaining constitutional restraints and 
just division of political power. Nothing is more 
deceptive or more dangerous than the pretense of a 
desire to simplify government. The simplest Gov- 


| ernments are despotisms; the next simplest, limited 
| monarehies; but all republics, all Governments of 


law, must impose numerous limitations and qualifi- 
eations of authority and give many positive and 
many qualified rights. In other words, they must be 
subject to rule and regulation. This is the very es- 
sence of free political institutions. The spirit of 
liberty is, indeed, a bold and fearless spirit; but it 


| is also a sharp-sighted spirit; itis a cautious, saga- 


cious, discriminating, far-seeing intelligence; it is | 


jealous of encroachment, jealous of power, jealous 
ofman. It demands checks; it seeks for guards; it 
insists on securities; it intrenches itself behind strong 
detenses, and fortifies itself, with all possible care, 


against the assaults of ambition and passion, It does | 


not trust the amiable weaknesses of human nature, 
and, therefore, it will not permit power to overstep 


its prescribed limits, though benevolenge, good in- | 


tent, and patriotic Parpose come along with it. 
Neither does it satisfy itself with flashy and tempo- 


| rary resistance to illegal authority. Far otherwise. 


| 


It seeks tor duration and permanence; it looks be- 
fore and after; and, building on the experience of 
ages which are past, it labors diligently for the ben- 
efit of ages to come. ‘Phis is the nature of consti- 


| tutional liberty; and this is our liberty, if we will 


7 


rightly understand and preserve it. Every free Goy- |} 


here the problem is, how, without the support || ernment is necessarily complicated, because all such | 





Governments establish restraints, ag well oy ¥ 
ower of Government itself as on that of indiviayote 
f we will abolish the distinction of branches, and 

have but one branch; if we will abolish jury tri: - 

and leave all to the judge; if we will then o lai’ 

that the legislator shall himself be that judge: - i 

if we will place the executive power in the sia 

hands, we may readily simplify government "We 

may easily bring it to the simplest of all possi! 1. 

forms, a pure despotism. But aseparation of depart 

ments, so far as practicable, and the preservation of 
clear lines of division between them, is the fy da 
mental idea in the creation of all our constitati, ors 
and, doubtless, the continuance of regulated liberty 
depends on maintaining these boundaries,”— Wj; 
ster's Works, vol. 4, b. 122. : 


I think 1 need to add nothing to these wise 
these discriminating, these absolute and per. 
emptory instructions of this distinguished st 
man. The difficulty and the danger are exactly 
where this Government now finds them in the 
withholding of the strength of one de ' 
from working the ruin of another. 

Mr. CONKLING. Mr. President, I moye 
an adjournment for the day. 

The motion was agreed to; and the Sep. 
ate, sitting for the trial of the impeachmeut, 


ates- 


partment 


| adjourned. 


Tuvurspay, April 30, 1868, 


The Chief Justice of the United States took 
the chair. 

The usual proclamation having been made 
by the Sergeant-at-Arms, 

The Managers of the impeachment on the 
part of the House of Representatives and the 
counsel for the respondent, except Mr. Stan- 
bery and Mr, Curtis, appeared and took the 


| seats assigned to them respectively. 


The members of the House of Representa- 
tives, as in Committee of the Whole, preceded 
by Mr. E. B. Wasnpurne, chairman of that 
committee, and accompanied by the Speaker 
and Clerk, appeared and were conducted to the 
seats provided for them. 

The Journal of yesterday’s proceedings 
the Senate, sitting fgr the trial of the impeach 
ment, was read. 

The CHIEF JUSTICE. The first business 
in order is the motion of the Senator from 
Massachusetts, [Mr. Sumner, ] which the Sec 
retary will read. 

The Chief Clerk read as follows: 
© Whereas Mr. Nelson, one of the counsel for the 
President, in addressing the Senate, has used disor 
derly words, as follows, namely: beginning with per- 
sonalities directed to one of the Managers lie pro- 
ceeded to say: ‘So far as any question that the gen- 


| tleman desires to make of a personal character with 


me is concerned, thisis notthe place to make it. Let 


| him make it elsewhere if he desires to eo it; and 


whereas such language, besides being discreditable 


| to these proceedings, is apparently intended to | 


voke a duel or to signify a willingness to fighta duel, 
contrary to law and good morals: Theretore, | 
Ordered, That Mr. Nelson, one of the counsel of 


| the President, has justly deserved the disapproba- 


tion of the Senate. 


Mr. JOHNSON. Mr. Chief Justice, I move 
to lay the resolution on the table. 

Mr. SUMNER. On that I ask for the yeas 
and nays. 

The yeas and nays were ‘ordered; and 
Chief Clerk called Mr. AntHony’s name. | 

Mr. ANTHONY. Before voting on this I 
should like to propose a question to the coun 
sel, and [ will do it in writing, or, if the Senate 
will allow me, I will do it verbally. 

The CHIEF JUSTICE. If there is no o 
jection the Senator from Rhode Island can 
propose & question. 

Mr. ANTHONY. I wish to ask of the coun- 
sel if, in the remark which has been quoted in 
the resolution, it was his intention to challenge 


the 


h- 


| the Manager alluded to to a morta! combat? 


|| tion for me to answer. 
the Senate the day before yesterday the hou- 


| 





Mr. NELSON. 


[t is a very difficult ques: 
During the recess of 
orable gentleman [Mr. Manager Bvt! ER] re- 
marked to me that he was going to say some 
thing upon the subject of Alta Vela, and de 
sired me to remain. Vghen the gentleman ad 
his remarks to the Senate I regarded them 
charging me with dishonorable conduct before 
the Senate, and in the heat of the diseussioo 
I made use of language which was intended to 


as 


pr 
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. — 
: sonify that I hurled back the gentleman’s Mr. EVARTS. We perceive then, Mr. Chief || official appointment, the great arm and strength 
ils > eee upon him, and that I would answerthat | Justice and Senators, that the subject out of | of the Government came int l 
Ps, and heayre in any way in which the gentleman de which this eontroversy has arisen | en tl part of his firm mainte: 
tr . . * AY . . ) ’ . , 
eall me to account for It. [ cann t two branche of the Government. executive the States Mr. She rman in f ' this pi 


€; and - had partict ularly the idea of a duel in my | and legislative, touches the very foundations ipation should be aceorded to the Sen 


Wwe mi! 1 as [ am not a duelist by profession ; f the balanced powers of the Constitution; and others resisted as tod great a subtraction 
_nevertheless, my idea was that I would | and in the arguments of the honorable Man from the sum of exeevtive pov to be cana 
lepart- aawer the gentleman in any way in which he | agersit hasto some extent been so pressedupon | ble safely of this dist: ti and frittering 
: ee to call upon me forit. I did not intend 5 rattention. You have been made to bi away. Mr. Adams, the first P dent of tJ it 
ation claim any exemption on account of age or lieve that so weighty and important is the name, | am informed upon thority not 
liberty ny ex( mption on account of othe r things that point in controversy as to the allocation of the di ited, brin ing it to met \ Yn n 
~ Web- trent to the we That was all that power over office included in the function of if his grandson. died in the 1 wn that 
v4 to signify, and [ hope the Senate will | removal that if it is carried to the credit of || even the } irticipation in appointment that ’ 
‘pe a) et the circumstances under which this || the executive di partment of this Government || Constitution, as construed and maintain A \ 
= pee shine was done. ‘The Senate has treated me | it makes ita monarchy. Why, Mr. Chief Ju the practice of this Government, accorde: 
erates avery other gentleman concerned in this || tice and Senators, what grave r ich is thi the Senate, would be the point upon whit 
ee with the utmost kindness and politeness, upon the wisdom and foresight and civil pru Constitution would fail ; that this attraction of 
| has given marked attention to what we || dence of our ancestors that have left unexam power to comparatively irresponsible and un 
eee we said, and the idea of insulting the Senate || ined and unexplored and unsatisfied thes noticed administration in the Senate would 
a thing that never entered my mind. I had | doubts or measures of the strength of the Ex iltimately so destroy the strength of the Ex: 
move no such thought or design. [ entertain the || ecutive as upon so severe a test or inquiry of utive with the people and create s reat d 
Q lest feelings and the most respectful feel- || being a monarchy or a free republic? I ask || content with the people themselves th he 
sip vs toward the Senate, and would be as far | yourattention to a passage from the Federalist, || /xecutive of their own choice upon the Federal 
— yman upon the face of the earth from || in one of the papers by Alexander Hamilton, || forces and numbers which the Constitutio 
vanything which would justly give offense || who meets in advance these aspersions that || gives to that election would not submit to th 
centlemen of the Senate whom I was || were sought to be thrown upon the establish executive power thus bestowed being given to 
addressing ment of the executive power in a President. || a body that had its constitution without v 
orn Mr. SUMNER. Mr. President, I ask that | He there suggests in brief and solid d in popular election whatever, and had its me 
=a resolution be read 9 nations the distinctions between the V1 bers and strength made up not by the wealth 


aga th 
dit the Chiet - E read the resolution. idency : nd power and strength of the people, bi 
CK, 





Ma . area a E as : I | 
° | CHIEL Us‘ he Secretary will “The President of the United Stat - ld be an l puatity of tl STE 
were ¢ res nt of the li t l at : : : i 
s 1 ah ad cal ll of the roll on the motion ificer elected by the people f yea) the king Wher youa ld to that this change which gi 
za )Jay on the table. of Great Brit _ isa perpetual and hereditary pr eC. t eel vO ui the ! il from oftice, 
Lae . the one would be amenable to personal punishment ’ 
| west } ¢ ; as AN ove a 5 yo , thie oive t f | y 
Q, he question being taken by yeas and nays, || nq disgrace: the nace af the ether is saeund and | gives them first | d upo 
] iited yeas 55, nays 10; as follows: inviolable. The one would havea edlnega ‘ i n { the maintenan of official po r 
a . 7 4 } > . » ‘ - ‘ ‘ 
\"] 0  eiil _ —_—o ——— upon the acts of the legislative body the oth has in the « ntrv. vou ch: wh vy the quest rh 
YEA i rs, Anthony, Bayard, Buckalew, Cat ; , : ar ; 4 i 
Chandler, Corbett, Cragin, Davis, Dixon, Doo- ere the ee ae en rheeeiey a eee so of t Constitu n: and instead of givin 
. ike, Edmunds, Ferry, Fessenden, Fowler, cut at aeae ‘dit ae eee ae BET ‘ \ ‘ dvi v { ch 
' ) ithe addit thi t il i ry ( ' 
eceded uysen, Grimes, Harlan, Hendricks, Howe, Seer en oe lof : be, cag A hat ol : 
that son, Morrill of Maine, Morton, Norton, Pat- coon a ee eee ee ee ee es ed nd |) instrament commits to it, and only under 
l Now Ham} hire. Patterson of ennes e, arinies by his own wuthority, bli one W vuld havea ont hit A that the offi e heino by he le | 
i? ~ Iishe QS} Tipt l concurrent power witha bral 1 of the Le lature mn ia : , aes 
. vf : huisbury, icrman, pton, srum- “ergy 3 oe § 4 Py s ‘ } ve no ine to sav but who } aT) f it a 
Van Winkle, Vickers, and Williams—35. the formation of treaties; the other is the sul tee vi he der kaAac spss” hers 
NAYS—Messrs. Cameron, Howard, Morgan. Mor De a CAO pPwer Of Making treatics.” Ln : if they do not concur still leave it to the Ex 
Oo ail Venike con r ni aut 1apr t r . } l } 
| f Vermont, Pomeroy, Stewart, Sumner, Thayer, + ula na , meee : : An _— & || tiv yname at er and another and am 
1os nel tos 14) » OMICS 5 be OLUeT } Ue sole au [ ikid Qh] 4 } : 
‘ AT CY ee ‘ ' . ‘ rents the eal fer? "i t ways proceeding from his « inal and } \- 
Dp NOT VOTLNG—Messrs. Cole, Conkling, Conness, || MEMS: Ale one, ssnGs Pee nell ver; ees ae : -T- nd | 
; i son, MeCreery, Nye, Sprague, Wade, and the other can make denizens of aliens, noblemen of Ipal motion in the matter, you change it to 
‘ W y i et ie a > «C oe 4. bpswitha a ! t th ab lute re] nin ary powe of thi hod “ 
isines . ‘ : inciden corpo ( Les. bi ne car ribe 2 . 
os So the resolution was laid upon the table. no rules concerning the commereo or ¢urreney of t! say to the Exe cutive of the United State 
’ no ru cere i 
; e I 177 11) rom +r r . ut} % > other is ver es] ts thre ite ‘ vor, { tiv thre 1 ] bit < re. 
eS Ihe CHIEF JUSTICE. The next business || D&U0Ms the other isin oe ee ref | every administrative office under him shall r 
. \ ; s : ; commerce, aNd In this capucity can Lb imarkets main an i ic a th —_, «| he « . 
der is the order proposed by the senator |) and fairs, can regulate weights and n res, can lay ere ; . rigger Qi? 
° ‘ : . 1 ia. Sa : 3 yyy and aeainet |; . vid ithey ‘ tha 
m Pennsylvania, | Mr. Cameron, | which the || embargoes for a lin 1 time, car n Mmm and against im pre ued they be With and 
Ch ait cis w ll read authorize or pronibitthe circuta rot f ! In. for you: and when you add to that the power 
=e ‘ . The one has no pat { spiritual risdiction;: the ‘ be S a 
lhe Chief Clerk read as follows: thes th rel ud ( on ) Say until we know and determine who 
That the Senate, sitting as a court of im- tional chureh! What answer ve to the ( or will be, until we get the first n 
nt, shall hereafter hold night sessions, com- || Who would persuade us that things so un! Poses y the Executive's concession to | yk Unie 
P ing at eight o’elock p.m. to-day, and eontinu Hie Ca 2 ote * she saine (hat ought to be given to ( sor, we hold the reins ¢ ver tha ( 
N ani : ’ le 1 ¢] . tl e who tellus thata Government | iole power ? fe ; 
guntileleven o’clock p.m., until the arguments ; ’ ; re hall + | } | y 
t , pe cai 44° is e's ice shall me be vacated,’ you do ind i 
' ounsel for the President and of the Man- ; ‘h w ald b sof : 7 nd ; } Stas " et : 7 
: , m the part of the House of Representatives || P* nod al servants of the people, is an aristocracy, break down at once the balance between the 
; all ee a monarchy, and a despotism. tive and the legisl e power as repre 
UMNER. I move to strike out all But a little closet te ion both to the his- || sented in this body of atter department 
onal tal after the neal ‘‘Ordered,’’ and insert what I || tory of the framing of the | onstitution and to || of the Government, and you break down the 
u ’ ! ee , ha } 
send to the Chair the « pinions that maintained a contest in the Federal election of President at once, and com- 


the CHIEE JUSTICE. The words pro- || body of the Convention which should finally || mit to the equality of States the partition and 
I move posed to Bie itieded ‘ell he ‘read, determine the general character and nature || distribution of the executive power of this 


at Be : CrhniMamattinitiareee ahaa wa wtihie mation hive’ 
lhe Chief Clerk read as follows: of the Constitution will show us that this n mE aa 13] ! 1 + 
fs . if +] ; wer ( » ae aval ~ +] , are ro} it office ‘ 1 ike ti ri¢ ry how it is that > HPH- 
1e yeas be tr the Senate will sit during the remainder of || Of Me pows eee nee eekiparecs - a a ads et le 9, pee 
the trial from ten o’clock in the forenoon to six as disputable petween the xecutive and the ple of this country are to be made to adopt 
id tl ck in the afternoon, with such briefrecessas may || Senate, touches more nearly one of the other | this principle of their Constitution that the 
na ti Or ( . ’ : . . } } 
dered. rreat balances of the Constitution: I mean executive power attributed | the Iederal 
if Y ‘ > ’ °4. . . , ‘ 
7 ir. SUMNER. On ‘that I should like to that balanee between the weight of numbers members, made up of Senator and Re} ; 
P COul lave the yeas and nays. in the people and the equa ity of States, irre entatives added together for each State, 1 ) 
VW ry’ s . . ° . . r , , . . ; . . ‘ . . 
@, Mr. TRUMBULL. Mr. President, I move || spective of population, of wealth, and of size. || go through the 1 td of the election of a 


eine this whole subject on the table. Here it is, if [ may be allowed to say so, that || President upon that prin "ve and upon that 
no oh- Mr. SU MNER, On that I ask for the yeas the opinions to which my parti uiar ¢ 


attention calculation, and then tind t the exec 
nd can and hays. was drawn by the honorable Manager, [Mr. || power that they supposed was involved in that 
‘he yeas and nays were ordered ; and being || Bourwet1,] the cpinions of Roger Sherman, || primary choice and expression of the | 
n taken, resulted— yeas 32, nays17; asfollows: || had their origin. One of the most eminent | will is to be administered and controlled a 
oted in YEAS—Messrs. Anthony, Bayard, Buckalew, Cat- || statesmen of the last generation said to me | body made up of the equality of States. I 
nge Nests orbett, Davis, Dixon, Doolittle, Drake, Ferry, || that it was to Mr. Sherman and to his young col- | would like to know on what plan our politics 
| it? a Moeeete Mordil et Maine league, Mr. Ellsworth, and to Judge Paterson, || are to be carried on; how can you make the 


Morrill of Vermont, Morton, Norton, Patterson of of New Jersey, that we owed it, more than toall combinations, how the forces, how the inter- 


. New wees t es . . : : : ; ‘ .  o 
ss of R W llaimpshire, Patterson of Tennessee, Ramsey, || else in that Convention, that our Government | ests, how the efforts that are to throw them- 
ss, Saulsbury, Sprague, Trumbull, Van Winkle, 


hee Vickers, and Willey—32, — made what that statesman pronounced it | selves into a popular election 
| 


ER | re- NAYS—Messrs. Cameron, Chandler, Conkling, || to be, the best Government in the world, a | idential 
on Se rag n, E dmunds, Harlan, Howard, Mores MD, Pom- or Republic, rete ad of hej ing what it find that that execulive poOw'e r is all admin- 


n 
edt Suerman, Stewart, Sumner, Thayer, Tiptox <r” 4) : 1 -@ 

} v ‘ ’ wy ae > ] ava haan hi * those : re > sterer the wri ‘ e of “tis ty Stat 

nd de Williams, W ilson, and Yates—17. would have been but for those members of the | red on the princip! f equality of Sta 


¢ 


) raise & pres- 
eontrol of executive power, and then 


in read AUT VOT ING—Messrs. Cole, Conness, Henderson, || Convention, as this same statesman of the last | would like to know how it is that New York 
13 ind Wade—65. generationexpr ed it, a consolidated empire, and Pennsylvania and Ohio and Indiana 1 
be Sot 1e order and amend ment were lai dupon the worst Government in the world. Illinois and Missouri and the great and g1 
n e tab le, Between these two opinions it was that the ng States are to carry the force of popular 


nded to “The CHIEF JUSTICE.: Mr. Evarts will || controversy whether the Senate should be ad- will into the executive chair upon the led- 
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then find that Rhode Island and Delaware 
and the distant States unpeopled are to con- 
trol the whole possession and administration 
of executive power. IL weuld like to know 
how long we are to keep up the form of elect- 
ing a President with the will of the people 
behind him and then find him stripped of the 
power thus committed to him in the partition 
between the States without regard to numbers 
or to popular opinion. There is the grave dis- 
location of the balances of the Constitation ; 
there is the absolute destruction of the power 
of the people over the presidential authority, 
keeping up the form of an election, but de- 


| 


priving it of all its results, And [ would like | 


to know, if by law or by will this body thus 
assumes to itself this derangement of the bal- 
ances of the Constitution as between the States 
and popular numbers, how long New England 
Can maintain in its share of executive power, 
as administered here, as large a proportion as 
belongs to New York, to Pennsylvania, to 
Ohio, to Indiana, to Illinois, and to Missouri 
together. 


{ must think, Mr. Chief Justice and Sen- | 


ators, that there has not been sulliciently con- 
sidered how far these principles thus debated 
reach, and how the framers of the Constitu- 
tion, when they came to debate in the year 1789 


‘tended for between the Presidency and the | 


in Congress what was or should be the actual | 


and practical allocation of this authority, un- 


derstood the question perfectly in its bearing 


and in its future necessities. 

True, indeed, Mr. Sherman was always a 
stern aid persistent advocate for the strength 
of the Senate as against the power of the Ex- 
ecutive, It was there, on that point, that the 


Senate represented the equality of States; and || 
he and Mr. Ellsworth, holding their places in | 
the Convention as the representatives of Con- || 


necticut, a State then a small State, between 
the powerful State of Massachusetts on the 
one side and New York on the other; and 
Judge Paterson, of New Jersey, the represent- 
ative of that State, a small State, between the 
great State of New York on the one side and 
the great State of Pennsylvania on the other, 


were the advocates, undoubtedly, of this dis- | 


tribution of power to the Senate; and, as is 
well known in the history of the times, a cor- 
respondence of some importance took place 


between the elder Mr. Adams and Mr. Sher- | 


man, in the early days of the working of the 
Goverument, as to whether the fears of Mr. 
Adams that the Exeeutive would prove too 
weak or the purposes of Mr. Sherman that the 
Senate should be strong enough were or were 
not most in accord with the principles of the 
Government. But all that was based upon the 
idea that the concurrence of the Senate, under 
the terms of the Constitution, in appointment, 
was the only detraction from the supremacy 
and independence of executive authority. 
Now, this question comes up in this form, 
the power of removal is, and always has been, 
claimed and exercised by the Executive in 
this Government separately and independently 
of the Senate. Until the act of March 2, 
i867, the actual power of removal by the 


Senate never has been claimed. Some con- | 


structions apon the affirmative exercise of the | 


power of appointment by the Executive have 


at different times been suggested, and received | 


more or less support, tending to the conclu- 
sion that thus the Senate might have some 
hold of the question of removals; and now 
this act, which we are to consider more defi- 
nitely hereafter, does not assume in terms to 
give the Senate a participation in the distinet 
and separate act of an executive nature, the 


removal from office. Indeed, the manner that | 


the Congress has dealt with the subject is quite 
peculiar. 
quate support for the pretension that the Sen- 
ate could claim a share in the distinct act of 
removal or vacating of office, the scheme of 


Unable, apparently, to find ade- | 


the law is to change the tenure of office, so that | 


removability as a separate and independent 
governmental act, by whomever to be exerted, 
is obliterated from the powers of this Govern- 
went. Look at that, now, that you do abso- 


! 


! 


' ernment like ours, with its forty thousand offi- 


| by the deliberate succession of a permanent 


| duties. 


| cessary to any decision of any matter to be 


‘knowledge and their acuteness, have placed | 


' would remain for debate among jurists and 
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I] . . . |: e 4 : . > 
lutely strike out of the capacity and resources | in the practice and theories of the Governmen: 
| of this Government the power of removing an 


officer as a separate executive act; | mean an || 
executive act in which you participate. You 
have determined by law that there shall be no 
vacation of an office possible, except when and 
as and by the operation of completely filling it, 
And so far have you carried that principle that 
you do not even make it possible to vacate it 
by the concurrence of the Senate and the Pres- 
ident; but you have deliberately and firmly 
determined that the office shall remain full as 
an estate and possession of the incumbent, | 
from which he can be removed under no stress 
of the public necessity except by the fact oc- 
curring of a complete appointment for perma- 
nent tenure of a successor concurred in by 
the Senate and made operative by the new 
appointee going into and qualifying himself 
in the office. 

This seems at the first sight a very extraordi- 
nary provision for all the exigencies of a Gov- 


| 


cers, whose list is paraded here before you, with | 
their twenty-one millions of emoluments, to 
show the magnitude of the great prize con- | 


Senate. It is a very singular provision, doubt- 
less, that in a Government which includes 
under it forty thousand officers there should 
be no governmental possibility of stopping a 
man in or removing him from an office except 


successor approved by the Senate and con- 
curred in by the appointee himself going to 
the place and qualifying aud assuming its 


I speak the language of the act, and while 
the Senate is in session there is not any power 
of temporary suspension or arrest of fraud or | 
violence, of danger or menace, in the conduct 
of the subsisting officer. When you are in 





recess there is a power of suspension given to 


the Executive, and we are better off in that 
respect when you are in office than when you 
are in session, for we can, by a peremptory 
and definite and appropriate action, arrest mis- 
conduct by suspension. But as I said before, 
I repeat, under this act the incumbents of all 
these offices have a permanent estate until a 
successor, with your consent and his own, is 
inducted into the office. 

I do not propose to discuss (as quite unne- 


passed on in your judgment) at any very great 
length the question of the constitutionality of 
this law. <A very deliberate expression of 
opinion, after a very valuable and thorough 
debate, conducted in this body, in which the 
reasons on each side were ably maintained by | 
your most distinguished members, aud a very || 
thorough consideration in the House of Rep- 

resentatives, where able and eminent lawyers, | 
some of whom appear among the Managers || 
to-day, gave the country the benefit of their 





this matter upon a legislative judgment of con- 
stitutionality. But I think all will agree that 
a legislative judgment of constitutionality does 
not conclude a court, and that when legislative 
judgments have differed, and when the prac- 
tice of the Government for eighty years has 
been on one side and the new ideas introduced 
are confessedly of reversal and revolution in 
those ideas, it is not saying too much to say 
that after the expression of the legislative will, 
and after the expression of the opinion of the 
Legislature implied in their action, there yet 





lawyers, among statesmen, among thoughtful 
citizens, and certainly properly within the | 
province of the Supreme Court of the United | 
States, the question whether the one or the 
other construction of the Constitution, so vital 
in its influence upon the Government, was the 
correct and the safe course for the conduct of 
the Government, 

Let meask your attention fora moment upon | 
two points, to the question as presenting itself || 
to the minds of the Senators, as to whether | 


this was or was not a reversal and revolution | 


| office of the President of the United States. the 
» the ( 


| he will be, to the country for whatever a 


| sideration ; 





- —_— - 
and also as tothe weight ofalegislative opinion’ 
In the Senate, the Senator from Oregon [Mr 
WictiaMs | said: . 

* This bill undertakes to reverse what has herp 
fore been the admitted practice of the Gove 
and it seemed to me that it was due to the 


to. 
Thinent. 
> eXalted 


} . 
Magistrate of the nation, that he should Smencin 


this power; that be should be left to choose 
Cabinet, and that he should be held respon 


ise 
his own 
sible, as 
a has ; te ts thi 
Cabinet may perform.” —Congressional Globe, Thirty. 
Ninth Congress, second session, p, 384, 

This Senator touches the very marrow of 
the matter, that when you are passing this bil) 


| which in the whole oflicial service of this coun. 


try reverses the practice, you should at leas, 
leave the exception of the Cabinet officers in 
That was the point; leaving them entirely jy. 
and that, with that exception in, it was a re. 
versal of the practice of the Government to glj 
the rest, and the Cabinet should be left as 
they were, because, as he said wisely, the coun. 
try will hold the Executive responsible for 
what his Cabinet does ; and they will so hold 
him until they find out that you have robbed 
the Executive of all responsibility by robbing 
it of what is the pith of responsibility, discre. 
tion. | 

The same honorable Senator proceeds, jn 
another point of the debate : 


* [know there is room for disagreement of opinion: 
but it seemed to me thatif we revolutionize the prac- 
tice of the Government in all other respects, we 
might let this power reinain in the hands of the Pres- 
ident of the United States’’— 

That is, the Cabinet officers’ appointment— 


“that we ought not to strip him of this power, which 
is one that it seems to me it 18 necessary and reason- 
able that he should exercise.”’—J/bid., p. 384, 

The honorable Senator from Michigan [Mr. 
Howanrp] says: 

“T agree with him”’— 


Referring to the Senator from Indiana [Mr. 
Henpricks ]— 
“that the practical precedents of the Government 
thus far lead to this interpretation of the Constitu- 
tion, that it is competent tor the President during 
the recess of the Senate to turn out of oflice a present 
incumbent and to fill his place by commissioning 
another. This has been, I admit, the practice for 
long years and many generations; but it is to be ob- 
served at the same time that this claim of power on 
the part of the Executive has been uniformly con- 
tested by some of the best minds of the couatry.’— 
[bid., p. 407, 


And now, as to the weight of mere legisla- 
tive construction, even in the mind of a legis: 
lator himself, as compared with other sources 
of authoritative determination, let me ask your 
attention to some other very pertinent observa: 
tions of the honorabie Senator from Oregon, 
[Mr. WiiuiaMs:] 


“Those who advocate the executive power of re- 
moval rely altogether upon the legislative construc- 


| tion of the Constitution, sustained by the practice 
| and opinions of individaal men, I need not argue 


that the legislative construction of the Constitution 
has no binding force. It is tobe treated with proper 


| respect; but few constructions have been put upon 


the Constitution by Congress at one time that have 
not been modified or overruled at other or subsequent 
times; so that, so far as the legislative construction 
of the Constitution upon this question is concerned, 
it 2 enenes to very little consideration.”’—/lid., 
p. 439, 


The point in the debate was that the legisla- 
tive construction of 1789 has worked into the 


| bones of the Government by the indurating 


process of practice and exercise was & Cou: 
struction of powerful influence on the matter; 


| and yet the honorable Senator from Oregon 


justly pushes the proposition that legislative 
construction per se~—that I may not speak dis- 
respecttully, 1 speak his words—‘‘ that legis: 
lative construction is entitled to very little con- 
” that it has ‘‘no binding force.’ 
Shall we be told that a legislative construction 
of March 2, 1867, and a practice under it tor 
one year that has brought the Congress face 
to face with the Executive and introduced the 
sword of impeachment between the two branches 
upon a removal from oflice, raising the precise 
question that an attempt by the President to 


| remove a Secretary and appoint an ad interim 


discharge of its duties is to result in a removal 
by the Senate of the Executive itself and the 
appointment of one of its own members to the 
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im discharge of the duties of the Pres- 
oy? That is the issue made by a recent 
sjative construction. 
honorable Senator from Oregon, with 
force and wisdom, as it seems to me, 
eeeded in the debate to s: ay that the court 
° law, and, above all, the Supreme Court of 
‘United States, were the p lace to look for 
sshoritative, for permanent detern ling utions of 
‘he poeple AT Ps, questions; and it will be 
ind that in this he but followed the wisdom 
wn in the debate in 1789 and in the final 
‘it of it, in which Mr. Sherman concurred 
| any member of that Congress, that 
+ was not for Congress to name or assign the 
mits upon executive power by enactment nor 
appropriate and confer executive power by 
nd ywwment through an act of Congress, but to 
we it, as Mr. White, of North Carolina, said, 
and as Mr. Gerry, of Massachusetts, said, and 
: Mr. Sherman, of Connecticut, said, for the 
(onstitution itself to operate upon the Foreign- 
Secretary act, and let the action be made under 
virtue of a claim of right under the Con- 
ation, and whoever was aggrieved let him 
se his question in the courts of law. And 


u that resolution and upon that situation of 


hing the final vote was taken, and the 
tter was disposed of in that Congress; but 
was th en and ever since h: is be en res rarde: ] as 
authentic and authoritative determination 
that Congress that the power was in the Presi- 
lent, and it has been so insisted upon, so acted 
in ever since, and nobody has been aggrieved, 
aud nobody has ri aised the question inthe courts 

‘law. That is the force and the we ight of 
the resolution of that First Congress and of the 
practice of the Government under it. 

In the House of Representatives, also, it was 
. conceded point in the debate upon this bill, 
when one of the ablest lawyers in that body, 
s | understand by repute, Mr. WILLIAMS, one 
‘the honorable Managers, in his argument for 
the bill, said: 

“It aims at the reformation of a gix ant vice in the 


administration of this Government by bringing its 


practice back from a rule of its infancy and inexpe- 
rience,”’—Jbid., p. 18. 


H 





He thought it was a faulty practice, but that 
t was a practice, and that from its infancy 
to the day of the passage of the bill it was a 
vice inherent in the system and exercising its 
power over its action he did not doubt. He 
admits, subsequently, in the same debate that 
the Congress of 1789 decided, and their suc- 
cessors for three quarters of a century acqui- 
esced in this doctrine. 

[ will not weary the Senate with a thorough 
analysis of the debate of 1789. Itis, I believe, 
ec idedly the most important debate in the 
history of Congress. It is, I think, the best 

onsidered de bate i in the history of the Govern- 
ment. I think it included among its debaters 
$ many of the able men and of the wise men, 
the benefit of whose public service this nation 
has ever enjoyed, as any debate or measure 
that this Gove ‘ronment has ever entertained or 
canvassed. And it was a debate in which the 


civil prudence and forecast of the debaters 


} 
| 
A 


manife sted itself, whichever side they took of 


the question, in wonderful wisdom, for the 
premises of the Constitution were ve ry narrow. 
Most probably the question of removal from 
office as a distinct subject had never occurred 
the minds of men in the Convention. The 
tenure of office as not to be made permanent 
except in the case of the justices of the Su- 
preme Court, and the periodic’ ity of the House 
of Representatives, of the Senate, and of the 
Executive were fixed. Then there was an at- 
tribution of the whole inferior administrative 
official power of the Government to the Ex- 
ecutive as being an executive act, with _ 
‘ingle qualification, exce »ptional in itself, tha 
the advice and consent of the Senate haat 
ve interposed as a negative upon presidential 
omination carrying ‘him back to a substitute 
' they should not agree on the first nominee. 
_ the point raised was exactly this, and may 
be very briefly stated: those who, with Mr. 


ne 


1erman, maintained that the concurrence in | 
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| of debate up; one the independence of the | 


removals was as necessary as the concurrence 
in ap point ments put themselves on a propost- 


tion that the same power thatappoiated should 
have the removal. Tha t was a little begging 
of the question—speaking it with all respect 

as to who the appoint ing power was really 


under the terms and in the intent of the Con- 
stitution. But. conceding that the connection 
Senate with the matter really made them 
a part of the appointing power, the answer to 
the argument, triumph int as it seems to me, 
as it came from 


Mr. Madison, Mr. 


other 


of the 


the distinguished speakers, 
Boudinot, Fisher Ames, and 
SI 1 toh rs of the doctrine that finally 
triumphed, was this: primarily the whole busi- 
ness of official subordinate executive action is 
a part of the executive function; that being 
attributed in solido to the President, we look to 
exceptions to serve the turn and precise meas- 
ure of their own definition, and discard that 
falsest principle of reasoning in regard to laws 
or in regard to conduct, ths ut exce ption is to 
breed exception or amplification of exception. 
what is subtracted 
from it by exception, and the general mass is 
to remain with its whole weight not thus sep- 
arately and definitely reduced. When, there- 
fore, these statesmen said you find the freedom 
of executive action and its solid authority re- 
duced by an exception of advice and consent 
in appointment you must understand that that 
is the limit of the exception, and the 
power in all other respects stand 
» What, then, 


is the test of 
tion? Whether removal from 
to the executive power, if the Constitution has 
not attributed it elsewhere ; and then the ques- 
tion was of statesmanship, whether this debate 
was important, whether it was vital, whether 
its determination one way or the other did 
affect seriously the character of the “Govern- 
ment and its working; and I] think all agreed 
that it did, and allso agreeing, and all coming 
to the resolution that I have stated, what weight, 
what significance is there in the fact that the 
party that was defeated in the argument sub- 
mitted to the conclusion and to the practice of 
the Government under it, and did not raise a 
voice or take a vote in derogation of it during 
the whole course of the Government ? 

But it does not stand upon this. After forty- 
five years’ working of this system, between the 
years 1830 and 1835, the great party exacer- 
bations between the Democracy, under the lead 
of General Jackson, and the Whigs, under the 
mastery of the eminent men that then filled 
these Halls, the only survivor of whom, emi- 
nent then himself and eminent ever since, now 
does me the honor to listen to my remarks, 
[referring to Hon. Thomas Ewing, of Ohio, ] 
then under that antagonism there was renewed 
the great debate; and what was the measure 
which the contesting party, under the influence 
of party spirit, brought the matter to? Mr. 
Webster said while he led the forces in a great 
array, which, perhs aps, for the single insiance 
combined the triumvir: ute of himself, Mr. Cal- 
houn, and Mr. Clay, that the contrary opinion 
and the contrary practice was settled. He 
said: ‘‘I regard it as a settled point; settled 
by construction, settled by precedent, settled 
by the practice of the Government, settled by 
legislation ;’’ and he did not seek to disturb it. 
He knew the force of those forty-five years, 
the whole existence of the nation under its 
Constitution upon a question of that kind; and 
he sought only to interpose a moral restraint 
upon the President in requiring him, when he 
removed from office, to assign the reasons of 
the removal. 


The general mass is to lose 


executive 
Ss unimpaired. 
the considera- 


oflice belongs 


General Jackson and the Democratic party | 


met the point promptly with firmness and with 
thoroughness, and in his protest against a reso- 
lution which the Senate had adopted in 1854, 
I think, that his action in the removal of Mr. 
Duane (though they brought it down finally, I 
believe, to the point of the removal of the 
deposits) had been in derogation of the Consti- 
tution and the laws, he met it with a defiance 
in his protest which brought two gteat topics 
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Executive in its right to judge of gonstitu- 
tional questions, and the other the great port 
that the conferring by choice of the people 
upon the President of their representation 
through Federal numbers, was an important 
part of the Constitution, and that he was not a 
man of his own will, but endued and reénforced 
by the will of the peopie. That debate was 
carried on and that debate was determined by the 
Senate passing a vote which enacted its opinion 
that his conduct had been in derogation of the 
Constitution and the laws; and on this very 
point a reference was made to the common 
master of them all, the people of the United 
States; and upon a reélection of General Jack- 
son and upon a confirmation of opinion from 
the people themselves, they in their primary 
capacity acting r through the authentic changes 
of their Government, by election, brought inte 
the Senate, upon this challenge, a majority 
that expunged the resolution censuring the 
action of the Executive. You talk about power 
to decide constitutional questions by Congress, 
power to decide them by the Supreme Court, 
power to decide them by the Executive. I 
show you the superior power of all that has 
been drawn into the great debate, of public 
opinion and the determination of the suffrage, 
and I say that the history of free countries, the 
history of popular liberty, the history of the 
power of the people, not by passion or by vio- 
ence, but by reason, by diseretion and peaceful, 
silent, patient exercise of their power, was 
never shown more distinctly and more defi- 
nitely than on this very matter, whether it is a 
part of the executive power of this country or 
of the legislative or senatorial power, that 
removal from otlice should remain in the Ex- 
ecutive or be distributed among the Senators. 
it was not my party that was pleased or that 
was triumphant, but of the fact of what the 
people thought there was not any doubt, and 
there never has been since until the new situa- 
tion has produced new interests and resulted ia 
new conclusions. 

Honorable Senators and Representatives 


| will remember how in the debate which led to 


~ 


the passage of the civil-tenure act it was rep- 
resented that the authority of the First Congress 
of 1789 ought to be somewhat scrutinized’ be- 
cause of the influence upon their debates and 
conclusions that the great character of the 
Chief Magistrate, President Washington, might 
have produced upon their minds. Senators, 
why can we not look at the present as we look 
at the past? Why can we not see in ourselves 
what we so easily discern as possible with 
others? Why can we not appreciate it that 
perhaps the judgments of Senators and of Rep- 
resentatives now may have been warped or 
misled somewhat by their opinions and feelings 
toward the Executive as it is now filled? I 
apprehend, therefore, that this matter of party 
influence is one that is quite as wise to con- 
sider, and this matter of personal power in 
authority of character and conduct is eo as 
suitable to be weighed when we are acting a 
when we are criticising the action of others. 

‘Two passages I may be permitted to quote 
from this great debate as carried on in the 
Congress of 1789. One is from Mr. Madison 
at page 480 of the first volume of the Annals of 
Congress: 

“It is evidently the intention of the Constitution 
that the first magistrate should be responsible for 
the executive department. So far, therefore, as we 
do not make the officers who are to aid him in the 
duties of that department responsible to him, he is 
not responsible to his country. Again, is there no 
danger that an officer, when he is appointed by the 
concurrence of the Senate, and has friends in that 
body, may choose rather to risk his establishment on 
the favor of that branch than rest it upon the dis- 
charge of his duties to the satisfaction of the execu- 
tive branch, which is constitutionally authorized to 
inspect and control hiscondact? And if it should 
huppen that the officers connect themselves with the 


Senate, they may mutually support each other, and 
for want of efficacy reduce the power of the Preside ont 


to a mere vapor; in which case his responsibility 
would be anni! hi lated, and the expectation of it un 
just. The high executive officers, joined in cabal 


with the Senate, would lay the foundation of discord, 
and end in an assumption of the executive power, 
only to be removed by a revolution in the Govern- 
ment. L believe no principle is more clearly laid 
down in the Constitution than that of responsibility.’ 
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Mr. Roudinot, (page 487,) said: 

**Neither this clause [of impeachment] nor any 
other goes so far as to say it shall be the only mode 
of removal; therefore, we may proceed to inquire 
what the other is. Let us examine whether it be- 
longs te the Senate and President. Certainly, sir, 
there is nothing that gives the Senate this right in 
express terms; but they are authorized, in express 
words, to beconcerned intheappointment. And does 
thisnecessarily includethe power ofremoval? Ifthe 
President complains to the Senate of the misconduct 
of an officer, and desires their advice and consent to 
the removal, what arethe Senateto do? Most cer- 
tainly they will inquire if the complaint is well 
founded, To do this they must call the officer be- 
fore them to answer. Who, then, are the parties ? 
The supreme executive officer against his assistant; 
and the Senate are to sit as judges to determine 
whether sufficient cause of removal exists. Does not 
this set the Senate over the head ofthe President? 
But suppose they shall decide in favor of the officer, 
what a situation isthe President then in, surrounded 
by oflicers with whom, by his situation, he is com- 
pelled to act, but in whom he can have no confi- 
dence, reversing the privilege given him by the Con- 
stitution, to prevent his having officers imposed upon 
him whodo not meet his approbation?” 


in these weighty words of Mr. Boudinot and 
Mr. Madison is found the marrow of the whole 
controversy. There is no escaping from it. 
If this body pursue the method now adopted 
they mast be responsible to the country for the 
action of the executive department; and if 


otheers are to be maintained, as these wise | 


statesmen say, over the head of the President, 
then that power of the Constitution which 
allowed him to have a voice in their selection 
is entirely gone; for I need not say that if it is 
to be dependent upon an instantaneous selec- 
tion, and thereafter there is to be no space of 
repentance or no change of purpose on the 
part of the Executive as new acts shall de- 
velop themselves and new traits of character 
shail show themselves in the incumbent, it is 
idle to say that he has the power ot ap- 
pointment. It must be the power of appoint- 
ment from day to day; that is the power of 
appointment for which he should be held re- 
sponsible, if he is to be responsible at all. I 
wish to ask your attention to the opinions ex- 
pressed by some of the statesmen who took 
part in this determination of what the effect, 
und the important effect, of this conclusion of 
the Congress of 1789 was. None of them 


overlooked its importance on one side or the | 


other ; and I beg leave to read from the life and 
works of the elder Adams, at page 448 of the 
first volume, the interesting comments of one, 
himself a distinguished statesman, in whom 
we all have confidence, Mr. Charies Francis 
Adams: 


“The question most earnestly disputed turned upon 
the power vested by the Constitution in the Presi- 


dent to remove the person at the head of that bureau | 
at his pleasure. One party maintained it was an | 


absolute right. The other insisted that it was subject 
to the same restriction of a ratification by the Senate 
whichis required whenthe officerisappointed. After 
a longcontestin the House of Representatives, term- 
inating in favor of the unrestricted construction, the 
bill eame up to the Senate for its approbation. 

* This case was peculiar and highlyimportant. By 
an anomaly in the Constitution, which, upon any 
recognized theory, it is ditlicult to defend, the Senate, 
which, in the last resort, is made the judicial tribunal 
to try the President for malversation in office, is like- 
wise clothed withthe power of denying him the 
agents in whom he may choose most to confide for the 
faithful execution of the duties of his station, and 
forcing him to select such as they may prefer. If, in 
addition to this, the power of displacing such as he 
found unworthy of trust had been subjected to the 
sauime control, it cannot admit of a doubt that the 
Government must, in course of time, have become 
an oligarchy, in which the President would sink into 
& mere instrument of any faction that wight happen 
to be in the ascendant in the Senate; this, too, at 
the sume time that he would be subject to be tried by 
them tor otfenses in his department, over which he 
could exercise no effective restraint whatever. In 
such case the alternative is inevitable, either that 
he would have become a confederate with that fac- 
tion, and therefore utterly beyoud the reach of pun- 
ishment by impeachment at their hands tor offenses 


| 


committed with their privity, if not at their dicta- | 


tion, or else,in case of his refusal, that he would have 


been powerless to defend himseif against the para- | 


iyzing operation of their ill-will. Such a state of 
subjection in the executive head tothe Legisiature is 
subversive of all ideas of a balance of powers drawn 
from the theory of the British Constitution, and ren- 
ders probable at any moment a collision, in which 
one side or the other, and it is most likely to be the 
Legislature, must be ultimately annihilated. 

“Yet. however true these views may be in the ab 
stract, it would searcely havecauged surprise if their 
soundness had not been appreciated in the Senate. 
The temptation to magnify their authority is com- 
monly all-powerful with public bodies of every kind. 


SUPPLEMENT TO 


In any other stage of the present Government than 
the first it would have proved quite irresistible. 
But throughout the administration of General Wash- 
ington there is visible among public men a degree 
of indifference to power and place which forms one 
of the most marked features of that time. More 
than once the highest Cabinet and forcign appoint- 
ments went begging to suitable candidates, and 
begged in vain. ‘l'o this fact it is owing that publie 
questions of such moment were then discussed with 
as much of personal disinterestedness as can prob- 
ably ever be expected to enter into them anywhere. 


Yet even with all these favoring circumstances it | 


soon became clear that the republican jealousy of a 
centralization of power in the President would com- 
bine with the esprit du corps to rally at least half the 
Senate in favor of subjecting removals to their con- 
trol. In such a case the responsibility of deciding 
the point devolved, by the termsof the Constitution, 
upon Mr. Adams, as Vice President. The debate 


was continued from the 15th to the 18th of July, a | 


very long time for that day in an assembly compris- 
ing only twenty-two members when full, but seldom 
more than twenty in attendance, A very brief ab- 
stract, the only one that has yet seen the light, is 
furnished in the third volume of the present work. 


Mr. Adams appears to have made it for the purpose | 
of framing his own judgment in the contingency | 


which he must have foreseen as likely to occur. The 
final vote wastaken dDnthelsth. Nine Senators voted 
to subject the President’s power of removal to the 
will of the Senate: Messrs. Few, Grayson, Gunn, 
Johnson, Izard, Langdon, Lee, Maclay, and Win- 
gate. On the other band, nine Senators voted against 
claiming the restriction: Messers. Bassett, Carroll, 
Dalton, Elmer, Henry, Morris, Paterson, Read, and 
Strong. The result depended upon the voice of the 
Vice President. It was the first time that he had 
been summoned to such a duty. It was the only 
time during his eight years of service in that place 
that he felt the case to be of such importance as to 
justify his assigning reasons forhisvote. These rea- 
sons were not committed to paper, however, and can, 
therefore, never be known. Butin their soundness 
it is certainthathe never had the shadow ofa doulst. 
Liis decision settled the question of constitutional 
power in favor of the President, and, consequently, 
established the practice under the Government, 
which has continued down to this day. Although 
there have been occasional exceptions taken to jt in 
argument, especially at moments when the executive 
power, wielded by astrong hand, seemed to encroach 
upon the limits of the codrdinate departments, its 
substantial correctness has been, on the whole, quite 
generally acquiesced in. And all have agreed that 
no single act of the First Congress has been attended 
with more important effects upon the working of 
every part of the Government.” 


It is thus that this was regarded at the time 
that the transaction took place. I beg now to 
call the attention of the Senate to the opinions 
of Fisher Ames, as expressed in letters written 
by him concurrently with the action of the 
Congress to his correspondent, an intelligent 
lawyer of Boston, Mr. George Richards Minot. 
In a letter to Mr. Minot, dated the 31st of 
May, 1759, to be found in the first volume of 
the life of Mr. Ames, page 51, he writes: 

“You dislike the responsibility of the President 
in the case of the Ministerof Foreign Affairs. I would 


have the President responsible for hisappointments; | 


and if those whom be putsin are unfit they may be 
impeached on misconduct, or he may remove them 


when he finds them obnoxious, It would be easier | 


fur a minister to secure a faction in the Senate or get 
the protection of tne Senators of his own State than 
to secure the protection of the President, whose char- 


acter would suffer by it. The number of the Sena- | 


tors, the secrecy of their doings, would shelter them, 
and a corruptconnection between those who appoint 


to ollice and who also maintain in office and the ofti- | 


cers themselves would be ereated. ‘The meddling of 


the Senate in appointments is one of the leastdefensi- | 
ble parts ofthe Constitution. I would not extend their | 


power any further.”’ 
And again, under date of June 23, 1789, page 
55 of the same volume: 


**The debate in relation to the President’s power 
of removal from oflice is an instance. Four days’ 
unceasing speechilfying has furnished you with the 
merits of the question. The transaction of yester- 
day may need sowe elucidation. In the Committee 
ot the Whole it was moved to strike out the words 
‘to be removable by the President,’ &c. This did 
not pass, and the words were retained. The bill was 
reported to the House, and a motion made to insert 
in the second clause, ‘whenever an officer shali he 
removed by the President, ora vacancy shall happen 
in any other way,’ to the intent tostrike out the first 
words, ‘The first words, ‘to be removable,’ &c., were 
supposed to amount to a legislative disposal of the 
power of removal, If the Constitution had vested 


| itin the President, it was improper to use such words 


as would imply that the power was to be exercised 
by him in virtue of this act. The mover and sup- 
porters of the amendwent supposed that a grant by 
the Legislature might be resumed, and that as the 


Constitution had already given it to the President it 


j 


| 
i} 
' 
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was putting it on better ground, and, if once gained 
by the declaration of both Houses, would be a con- 
struction of the Constitution, and not liable to future 
encronchments. Others, who contended against the 


| advisory part of the Senate in removals, supposed 
| the first ground the most tenable, that it would in- 
| clude the latter, and operate us a declaration of the 


Constitution, and at the samo timc oxpressly dispose 





|| of the power. They further apprehended ¢},., 
| change of position would divide the vietors aa 
danger the final decision in both Houses. Ty ae 
certainly weight in this lastopinion. Yet, the ,, 
| ment being actually proposed, it remained aa 
choose between the two clauses. L think tiyo 
which passed, and which seems to imply th 
(rather constitutional) power of the Presid, . 
safest doctrine. This prevailed, and the firs: , 
were expunged. This has produced disconte,; 


possibly in the event it will be found disggre.- 
among those who voted with the majority, < 

* This is in fact agreat question, and I feel pors, 
satisfied with the President’s right to exercise 
power, either by the Constitution or the ay: 
ofan act. The arguments in favor of the for, 
short of full proof, but in my mind they grey; 
pouderate. 

“You will say that I have expressed my sentimoy: 
with some moderation. You will be deceived, foy, . 
whole heart has been engaged in thisdebate, [pio..) 
ithas ached. Ithas kept me agitated, and in nom: i} 
degree unhappy. I am commonly opposed to th... 
who modestly assume the rank of champions of }j), 
erty and make avery patriotic noise about the - : 
ple. It is the stale artifice which has duped t a 
world a thousand times, and yet, though detected 
is still successful. I love liberty as well as anybody. 
I am proud of it, as the true title of our peoplet, 
distinction above others; but so are others, for thov 
have an interest and a pride in the same thing, By 
I would guard it by making the laws strong enoyy' 
to protect it. In this debate a stroke was aimed. 
the vitals of the Government, perhaps with the he 
| intentions, but I have no doubt of the tendeney to 

true aristocracy.” ; 


It will thus be seen, Senators, that the states 
men whom we most revere regarded this ag. oy 
to speak, a construction of the Constitution . 
important as the framing of itself had beep, 
And now, a law of Congress having introduced 
a revolution in the doctrine and in the practi 
of the Government, a legislative construction 
binding no one and being entitled to little r 
spect from the -changeableness of legislatiy, 
constructions, in the language of the hon 
able Senator from Oregon, the question aris 
whether a doubt, whether an act in reference 
to the unconstitutionality of this law on the 
part of the executive department is a ground 
of impeachment. The doctrine of uncons 
tutional law seems to me—and I speak wit! 
great respect—to be wholly misunderstood by 
the honorable Managers in the propositious 
which they present. Nobody can ever violate 
an unconstitutional law, for it is not a rule 
binding upon him or anybody else. His con 
duct in violating it or in contravening it may 
be at variance with other ethical and civil ec 
| ditions of duty; and for the violation of th 
|| ethical and civil conditions he may be respou- 
sible. Ifa marshal of the United States, ex: 
cuting an unconstitutional fugitive slave bill, 
enters with the process of the authority of law, 
it does not follow that resistance may be car: 
| ried to the extent of shooting the marshal; 
| but it is not because it is a violation of that 
law; for if it is unconstitutional there can be 
no violation of it. It is because civil duty does 
not permit civil contests to be raised by fore 
and violence. So, too, if a subordinate execu- 
| tive officer, who has nothing but ministerial 
| duty to perform, as a United States marshal 

in the service of process under an unconstitu- 
tional law, undertakes to deal with the ques 
tion of its unconstitutionality, the ethical and 
civil duty on his part is, as it is merely min- 
| isterial on his part to have his conscience ( 
| termine whether he will execute it in this min 
isterial capacity or whether he will resign lis 
| office. He cannot, under proper ethical rules, 
| determine whether the execution of the law 
shall be defeated by the resistance of the apps 
ratus provided for its execution; but if the !aw 
bears upon his personal rights or official emol- 
uments, then, without a violation of the peace, 
he may raise the question of the law and resist 
|| it consistently with all civil and ethical duties. 
|| ‘Thus we see at once that we are brought face 
| to face with the fundamental propositions, ai 
I ask attention to a passage from the Federa! 
_ ist, at page 549, where there is a very Vigore 
discussion by Mr. Hamilton of the question ©: 
unconstitutional laws ; and to the case of Mar 
bury vs. Madison in 1 Cranch. The subjec' 
old, but it is there discussed with a luminous 
' wisdom, both in advance of the adoption of © 
| Constitution and of its construction by the 5 
preme Court of the United States, that tay 
' ‘well displace the more inconsiderate and loos’ 


re 


10} 


Quy pre. 


1 
t 
t 
a 








views 
In the 


ton § 


the } 
2 
a sul 
It ov 
peri 
atul 
t ) th 
the j 
than 
Cislo 
whit 

A 

74 
as tl 
ih 
affor 
f yt 
nuc 
whic 


} 





hat have been presentedin debate here. 


that ows t ee " 
* tnd in the Federalist, No. 78, page 541, Mr. Ham- 
ean ton says: 
d oni: “Some perplexity respecting the rights of the courts 
he fa sunce legislative acts void, because contrary 
th ’ ‘he Constitution, has arisen from an imagination 
ent, ; nat the doctrine would imply a superiority of the 
rst w jiciary to the legislative power. It is urged that 
tent, authority Which can declare the acts of another 
Treemen: ij must necessarily be superior to the one whose 
ve may be declared void. As this doctrine is of 
Perf reat importance In all the American Constitutions, 
reise ~ prief discussion of the ground on which it rests cani- 
uth ’ : + bheun ieceptable. 7 
Tey “Phere isno position which depends on clearer prin- 
“tly pre. ples than that every act of adelegated authority 


trary to the tenor of the commission under winch 
Ntimenta . exercised is void. No legislative act, therefore, 
d, for wy ntrary to the Constitution, can be valid. To deny 
Indeed ‘ice would be to affirm that the deputy is greater 
NO small ‘van bis principal; that the servant is above his 
| to th ter: that the representatives of the people are 
ns of Jj wperior to the people themselves; that men acting 
the pe rtue of powers may do notonly whattheir powers 
aped the nut authorize, but what they forbid. 
tected. js “Tf it be said that the legislative body are them- 
inybody, eolves the constitutional judges of their own powers, 
) dthat the construction they put upon them is con- 
lor they sive upon the other departments, it may be an- 
ng, wered that this cannot be the natural presumption, 
chore it is not to be collected from any particular 
orovisions in the Constitution. It is not otherwise 
the best upposed that the Constitution could intend to 
ney to a ible the representatives of the people to substi- 
ite theirwild to that of their constituents. It is far 
tat ore rational to suppose that the courts were de- 
sued to be an intermediate body between the peo- 
nleand the Legislature, inorder, among other things, 
keep the latter within the limits assigned to their 
thority. The interpretation of the laws is the 
] ; roper and peculiar province of the courts. A Con- 
ution is, in fact, and must be regarded by the 
iiges asa fundamental law. It therefore belongs 
to them to ascertain its meaning, as well as the mean- 
4 : g of any particular act proceeding from the legis- 
ile re tive body. If there should happen to be an irre- 
islative neilable variance between the two, that which has 
the superior Obligation and validity ought, of course, 
tu,be preferred; or, in other words, the Constitution 


st 


) vv 


people t 
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aimed at 


lat ight to be preferred tothe statute, the intention of 
rere! the people to the intention of their agents. 
on “Nor does this conclusion, by any means, suppose 
; i superiority of the judicial to the legislative power. 
Found It only supposes that the power of the people is su- 
cons erior to both, and that where the will of the Legis- 
k w uture, declared in its statutes, stands in opposition 
’ ) that of the people, declared in the Constitution, 
od e judges ought to be governed by the latter rather 
Sr tye than the former. They ought to regulate their de- 


violate isions by the fundamental laws, rather than by those 
which are not fundamental.”’ 


& ru 

is Cor Again: 

it m Ly “Tf then, the courts of justice are to be considered 

il ex as the bulwarks of a limited Constitution, against 

th legislative encroachments, this consideration will 
i iford a strong argument for the permanent tenure 

es] f judicial offices, since nothing will contribute so 

3, Xt much as this to that independentspirit in the judges, 


1: which must be essential to the faithful performance 


e fso arduous a duty.’’—J/bid., 544. 

Tt law a ‘ 

a ie In the case of Marbury vs. Madison, (1 
me Cranch, pp. 175, 178,) the Supreme Court of 

f th the United States, speaking through the great 

an be Jhief Justice Marshall, said : 

y do “The question whether an act repugnant to the 
forc Vonstitution can become the law of the land is a 
: juestion deeply interesting to the United States; but 

eeu 


: happily not of an intricacy proportioned to its inter- 
eri ests, [tseems only necessary to recognize certain prin- 
hal ciples, supposed to have been loug and well estab- 


spar : ai tablished, to decide it. 
isl _ "That the people have an original right to estab- 
ques lish tor their future government such principles as, 
) and iutheir opinion, shall most conduce to their own || 
happiness isthe basis on which the whole American | 
min fabrie has been erected. The exercise of this ori- 


ki cinal rightis a very great exertion; nor can it, nor 
ught it, to be frequently repeated. ‘The principles, 


a therefore, so established are deemed fundamental, 
rm iis ad as the authority from which they proceed is 
rules supreme and can seldom act they are designed to be 
» law permanent, 
ee . This original and supreme will organizes the 
“—r Government and assigns to different departments 
@ ia their respective powers. It may either stop here or 
»mol- establish certain limits not to be transcended by those 
sci ‘epariments, ' 
, Lhe Government of the United States is of the 

resis latter deseription. The powers of the Legislature | 
ities. we defined and limited; and that those limits may 
: fa vot be mistaken or forgotten the Constitution is 
: Written. To what purpose are powers limited, and 

, and ‘o what purpose is that limitation committed to 
eral Writing if these limits may at any time be passed by 
i ‘hose intended to be restrained? The distinction 
: ‘etween a Government with limited and unlimited 
th poWers is abolished if those limitsdo not confine the 
Ma Persons on whom they are imposed, and if acts pro- 


et hibited and acts allowed are of equal obligation. It 
'S & proposition too plain to be contested that the 


. a : nstitution controls any legislative act repugnant 
ft ‘o it; or that the Legislature may alter the Constitu- 
» Su- “on by an ordinary act. 


‘ Jetween these alternatives there is no middle 
fround. The Constitution is either a superior, para- 
mount law, unchangeable by ordinary means, or it 


louse 


is on a level with ordinary legislative acts, and, like 
other acts, is alterable when the Legislature shall 
please to alter it. 

“If the former part of the alternative be true, 
then a legislative act contrary to the Constitution is 
not law; if the latter part be true, then written con 
stitutions are absurd attempts on the part of the peo- 
ple to limit a power in its own nature illimitable, 

“Certainly all those who have framed written 
constitutions contemplate them as forming the fun- 
damental and paramount law of the nation, and, 
consequently, the theory of every such government 
must be that an act of the begislature, repugnant to 
the constitution, is void. 

rhis theory is essentially attached to a written 
constitution, and is, consequently, to be considered 
by the court as one of the fundamental principles 
of our society. It is not, therefore, to be lost sight 
of in the further consideration of this subject. 

“If an act of the Legislature repugnant to the 
Constitution is void, does it, notwithstanding its in- 
validity, bind the courts and oblige them to give it 
effect? Or, in other words, though it be not law, does 
it constitute a rule as operative as if it was a law? 
This would be. to overthrow in fact what was estab- 
lished in theory, and would seem, at first view, an 
absurdity too gross to be insisted on. It shall, how- 
ever, receive a more attentive consideration. 

**It is emphatically the province and duty of the 
judicial department to say what the law is. Those 
who apply therule to particular cases must of neces- 
| sity expound and interpret that rule. If two laws 
conflict with each other the courts must decide on 
the operation of each. 

“So if a law bein opposition tothe Constitution ; if 
both the law and the Constitution apply to a partie- 
ular case, so that the court must cither decide that 
case conformably to the law, disregarding the Con- 
stitution; or eontormably to the Constitution, disre- 
garding the law, the court must determine which 
of these conflicting rules governs the case. ‘This is 
of the very essence of judicial duty. 

“Tf, then, thecourts areto regard the Constitution— 
and the Constitution is superior to any ordinary act 
of the Legislature—the Constitution, and not such 
ordinary act, must govern the case to which they both 
apply. 

“Those, then, who controvert the principle that 
the Constitution is to be considered, in court, asa 
paramount law, are reduced to the necessity of main 
taining that courts must close their eyes on the Con- 
stitution and see only the law. 

* This doctrine would subvert the very foundation 
of all written constitutions. It would declare that 
an act which, according to the principles and theory 
ot our Government, is entirely void, is yet, in prac- 
tice, completely obligatory. It would declare that 
if the Legislature shall do what is expressly forbid- 
den, such act, notwithstanding the express prohbibi- 
tion, is in reality effectual. It would begiving tothe 
Legisiature a practical and real omnipotence with 
the same breath which professes to restrict their 
powers within narrow limits. [tis prescribing limits, 
and declaring that those limits may be passed at 
pleasure. 

‘That it thus reduces to nothing what we have 
deemed the greatest improvement on pelitical insti- 
tutions—a written constitution—would of itself be 
sufficient in America, where written constitutions 
have been viewed with so much reverence for reject- 
ing the construction.” 


] Undoubtedly it is a question of very grave 
consideration how tar the different departments 
of the Government, legislative, judicial, and 
executive, are at liberty to act in reference to 
unconstitutional laws. ‘The judicial duty, per- 
| haps, may be plain. They wait fora case ; they 
volunteer no advice ; they exercise no supervis- 
ion. But as between the Legislature and the 
Executive, even when the Supreme Court has 
passed upou the question, it is one of the gravest 
constitutional points for public men to determ- 
ine when and how the Legislature may raise 
the question again by passing a law against the 
decision of the Supreme Court, and the Lxecu- 
tive may raise the question again by undertak- 
ing an executive duty under the Constitution 
against the decision of the Supreme Court and 
against the determination of Congress. We 
in this case have been accused of insisting 
upon extravagant pretensions. We have never 
suggested anything further than this, for the 
case only requires it, that whatever may be the 
doubtful or debatable region of the codrdinate 
authority of the different departments of Gov- 
ernment to judge for themselves of the consti- 
tutionality or unconstitutionality of laws, to 
raise the question anew in their authentic and 
responsible public action, when the President 
of the United States, incommon with the hum- 
blest citizen, findsalaw passed over hisright, and 
binding upon his action in the matter of his 
right, then all reasons of duty to self, to the 
public, to the Constitution, to the laws, require 
that the matter should be put in the train of 
judicial decision, in order that the light of the 
serene reason of the Supreme Court may be 
‘| shed upon it, to the eud that Congress even 
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may reconsider its action and retract its en- 
croachment upon the Constitution, 

But Senators will not have forgotten that 
General Jackson, in his celebrated controversy 
with the Whig party, claimed that no depart- 
ment of the Government should receive ‘ts 
final and necesSary and perpetual exclusion 
and conclusion on a constitutional quesiou 
from the judgment even of the Supreme Court, 
and that under the obligations of each one’s 
oath, yours as Senators, yours as Representa 
tives, and the President’s as Chief Executive, 
each must act in a new juncture and in refer 
ence to a new matter arising to raise again 
the question of constitutional authority. Now, 
let me read in a form which I have ready for 
quotation a short passage on which Geueral 
Jackson in his protest sets this forth. 1 read 
from a debate on the fugitive slave law as econ 
dueted in this body in the year 1852, when the 
honorable Senator from Massachusetts [| Mr. 
SUMNER] was the spokesman and champiou 
of the right for every department of the Gov- 
ernment to judge the constitutionality of law 
and of duty: 

” But whatever may be the influence of this judg- 
meut am 

That is, the judgment of the Supreme Court 
of the United States in the case of Prigg vs. 
Pennsylvania 


oe 


But whatever may be the influence of this judg- 
mentasa rule to the judiciary it cannot arrest our 
duiy as legislators. And here lL adopt, with entire 
assent, the language of President Jackson, in his 
memorable veto, in 1832, of the Bank of the United 
States. To his course was opposed the authority of 
the Supreme Court, and this is his reply: 

“* Ifthe opinion of the Supreme Court covers the 
whole ground of this act it ought not to control the 
eobrdinate authorities of this Government. The Con- 
gress, the Executive, and the court, must each for 
itself be guided by its own opinion of the Constitu 
tion. Rach public offic er who takes an oath to support 
the ¢ sweara that he will support it as he 
understands it, and not as it is understood by others, 
It is as much the duty of the House of Representa- 
tives, of the Senate, and of the President, to decide 
upon the constitutionality of any bill or resolution 
which may be presented to them for passage or ap- 
proval as it is of the supreme judges when it may 
be brought before them for judicial decision, ‘I he 
authority of the Supreme Court must not, therefore, 
be permitted to control the Congress or the Exeeu 
tive when acting in their legislative capacities, but 
to have only such influence as the force of their rea- 
soning may deserve.’ | 

"With these authoritative words of Andrew Jack- 
son I dismiss this topic.”’— Appendix to Congre ssional 
Globe, Thirty-Second Congress, first session, p. 1108. 
‘* Times change and we change with them.”’ 
Nevertheiess, principles remain; duties re- 
main; the powers of Government remain; 
their coUrdination remains; the conscience of 
men remains, and everybody that has taken an 
oath, and everybody that is subject to the Con 
stitution without taking an oath, by peaceful 
means has a right to revere the Constitution 
in derogation of unconstitutional 
any legislative will or any judicial authority 
that shall deny the supremacy of the Coustitu 
tion in its power to protect men who thus con 


onatitution 


laws; anc 


scientiously, thus peacefully raise questions ton 
determination in a conflict between the Con- 
stitution and the law, will not be consistent 
with written constitutions or with the matnte- 
nance of the liberties of this people as estab 
lished by and dependent upon the preservation 
of written constitutions. 

Now let us see whether upon every ethical, 
constitutional, and legal rule the President of 
the United States was not the person upon 
whom this civil-tenure act operated, not as an 
executive oflicer to carry out the law, 
one of the codrdinate departments of the Gov 
ernment over whom in that official relaiion the 
authority of the act was sought to be asserted. 
The language is general. ‘very removal 
from office contrary to the provisious uf this 
act shall bea high misdemeanor.” Whe could 
remove from otlice but the President of the 
United States? Whohad the authority? Who 
could be governed by the law but he? And it 
was in an official constitutional duty, not a 
personal right, uot a matter of personal value 
or choice or interest with him. 

When, therefore, it is said and claimed that 
by force of a legislative enactment the Presi- 
dent of the United States should not remove 
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from office, whether the act of Congress was 
constitutional or not, that he was absolutely pro- 
hibited from removing from office, and if he 
did remove from office, although the Constitu- 
tion allowed him to remove, yet the Constitu- 
tion could not protect him for removing, but 
that the act of Congress seizing upon him could 
draw him in here by impeachment and subject 
him to judgment for violating the law though 
maintaining the Constitution, and thatthe Con- 
stitution pronounced sentence of condemnation 
and infamy upon him for having worshiped its 
authority and sought to maintain it, and that 
the authority of Congress has that power and 
extent practically, you tear asunder your Con- 
stitu(ton, and (if on these grounds you dismiss 
this President from this court convicted and 
deposed) you dismiss him the victim of the 
Congress and the martyr of the Constitution 
by the very terms of your judgment, and you 
throw open for the masters of us all in the great 
debates of an intelligent, instructed, populous, 
patriotic nation of freemen the division of sen- 
timent to shake this country to its center, ‘* the 
omnipotence of Congress’’ as the rallying ery 
on one side, and ‘*the supremacy of the Con- 
atitution’’ on the other. 

Mr. CONKLING. Mr. President, I move 
an intermission for fifteen minutes. 

The motion was agreed to; and after the 
expiration of the recess the Chief Justice re- 
sumed the chairand called the Senate to order. 

Mr. GRIMES. Mr. Chief Justice, 1 move a 
call of the Senate. 

‘The motion was agreed to. | 

The CHIEF JUSTICE, 
call the roll. | 

The Chief Clerk called the roll. 

The CHIEF JUSTICE. 


There are forty- 


two Senators answering to their names. <A || 


quorum is present. ‘The counsel for the Pres- 
ident will proceed. 

Mr. EVARTS. There is but one other 
topic that I need to insist upon here as bearing 
upon that part of my argument which is in- 
tended to exhibit to the clear apprehension, 
and I hope adoption, of this court, the view || 
that all here that possesses weight and dignity, 
that really presents the agitating contest which | 
has been proceeding between the departments 
of our Government, is political and not crim- 
inal, or suitable for judicial cognizance; and 
that is what seems to me the decisive test in 
your judgments and in your consciences ; and 
that is the attitude that every one of you already | 
in your public action occupies: toward this 
subject. {| 

‘The Constitution of the United States never 
intended so to coerce and constrain the con- | 
sciences and the duties of menas to bring them 
into the position of judges between themselves | 
and another branch of government in regard | 
to matters of difference between themselves 
and that other branch of government in mat- 
ters which concerned wholly the partition of | 
authority under the Constitution between them- 
selves and that other department of the Gov- 
ernment. The eternal principles of justice are 
implied in the constitution of every court, and 
there are no more immutable, no more iney- 
itable principles than these, that no man shall 
be a judge in his own cause, and that no man 
shall be a judge in a matter in which he has | 
already given judgment. Itisabhorrent tothe 
natural sense of justice that men should judge | 
in their own cause. It is inconsistent with | 
nature itself that man should assume an oath 
and hope to perform it by being impartial in 
his judgment when he has already formed it. | 
The crimes that a President may have imputed 
to him that may bring him into judgment of 
the Senate are crimes against the Constitution 
or the laws involving turpitude or personal 
delinquency. 

Chey are crimes in which it is inadmissable 
to imagine that the Senate should be commit- 
ted as parties at all. They are crimes which, 
however much the necessary reflection of po- 
litical opinions may bias the personal judg. 
ment of this or that member, or all the mem- 
vers of the body—an infirmity in the court |! 





The Secretary will | 
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which cannot be avoided—yet it must be pos- | 


sible only that they should give acolor or a 
turn and not be themselves the very basisand 
substance of the judgment to be rendered. 
When, therefore, | show you as from the re- 
cords of the Senate that you yourselves have 
voted upon this law whose constitutionality is 
to be determined, and that the question of 
guilt or innocence arises upon constitutionality 
or judgment of constitutionality, when you have 
in your capacity of a Senate undertaken after 
the alleged crime committed, as an act suitable 
in your judgmentto be performed by you in your 


relation to the executive authority and your duty | 
under this Government to pronounce, as you | 


did by resolution, that the removal of Mr. Stan- 
ton and the appointment of General ‘Thomas 
were not authorized by the Constitution and 
the laws, you either did or did not regard that 


| as a matter of political action; and if youre- 
garded it as a matter of political action, then 


you regarded it as a matter that could not pos- 


sibly be brought before you in your judicial | 


capacity for you to determine upon any per- 


sonal consequences to the Executive. How | 


was it a matter for political action unless it was 
a matterof his political action and the contro- 
versy was wholly of a political nature? If you, 
on the other hand, had in your minds the pos- 


| sibility of this extraordinary jurisdiction being 


brought into play by a complaint to be moved 


| by the House of Representatives before you, 
| what an extraordinary spectacle do you pre- 


sent to yourselves and to the country? No; 
the controlling, the necessary feeling upon 
which you acted must have been that ‘itis a 


stage and a step in governmental action con- | 


cerning which we give this admonition and 
this suggestion and this reproof.’’ 


In 1834, when the Senate of the United | 


States was debating the question of the resolu- 
tion condemnatory of General Jackson’s pro- 
ceedings in reference to the deposits and Mr. 
Duane, the question was raised, ‘*Can you, 
will you, should you pronounce opinionupon a 


| matter of this kind when possibly it may be 


made the occasion, if your views are right, of 
an impeachment and of a necessary trial ?’’ 
The answer of the great and trusted statesmen 
of the Whig party of that day was, ‘‘If there 
was in the atmosphere a whisper, if there was 
in the future a menace, if there was a hope or 
a fear, accordingly as we may think or feel, 


that impeachment was to come, debate must | 


be silenced and the resolution suppressed.’’ 
But they recognized the fact that it was mere 
political action that was being resorted to, and 
that was or was to be possible; but the com- 
plexion of the House, and the sentiment of the 
the House, and the attitude of the Senate as 
claiming it only to be matter of political dis- 
cussion and determination, absolutely rejected 
the notion of impeachment, and labored, there- 
fore, the debate a political debate and the con- 
clusion a political conclusion. 

There is but one proposition that consists 
with the truth of the case and with the situa- 
tion of you, Senators, here, and that is that 
you regarded this as political action and polit- 
ical decision, not by possibility a matter of 
judgment on a subject to be introduced for 
judicial consideration. It is not true that that 
resolution does not cover guilt; it only ex- 
presses an opinion that the state of the law and 
the authority of the Constitution did not cover 


the action of the President, but it does not im- | 


pute violence or design or wickedness of pur- 


| pose, or other than a justifiable difference of 


opinion to resort to an arbiter between you. 
But, even in that limited view, I take it no Sen- 
ator can think or feel that, as a preliminary 
part of the judgment of a court that was to 
end in acquittal or conviction, this proceeding 


could be for a moment justified. 
The two gravest articles of impeachment |} 


against the weightiest trial ever introduced into 
this court, those on which as large a vote of 
condemnation was gained as upon any others, 
were the two articles against Judge Chase, one 
of which brought him in question for coming 
to the trial of Fries, in Pennsylvania, with a 


formed and pronounced opinion ; and another 
the third, was for allowing a juryman to en. 
the box on the trial of Callender, at Richm ‘eit 
who stated that he had formed an Opinion . 

I would like to see a court of impeachment 
that regards this as great matter that a judge 
should come to a trial and pronounce a e,. 
demnation of the prisoner before the « a - 
are heard, and should allowa juryman to ai 
the box who excused himself from haying . 
free mind on the point discussed as he } 
formed an opinion, and yet that should tell y 
that you having formed and expressed an opjp. 
ion are to sithere judges on such a matter ac 
|| this. Whatis there but an answer of this k : 
|| necessary? the Constitution never brincs , 
_ Senate into an inculpation and a condemnatiyy 

of a President upon matters in which and of 
| which the two departments of the Governmen: 
in their political capacities have formed and 
| expressed political opinions. It is of ot} 
matter and of other fault, in which there aro 
no parties and no discriminations of opinion, 
It is of offense, of crime, in which the common 
rules held by all of duty, of obligation, of 
excess, or of sin, are not determinable upoy 
political opinions formed and expressed jn 
debate. 
But the other principle is equally contra. 
vened, and this aids my argument that 
| political and not personal or criminal: jt 
that you are to pass judgment of and concer: 
ing the question of the partition of the offives 
of this Government between the President and 
yourselves. The very matter of his fault is 
that he claims them ; the very matter of his 
condemnation is that you have aright to them: 
and you, aided by the list furnished by the 
|| Managers, of forty-one thousand in number 
and $21,000,000 of annual emolument, are to 
sit here as judges whether his false claim and 
his appeal to a common arbiter in a matter of 
this kind is to be imputed to him as perstnal 
guilt and followed by personal punishment. 

How would any of us like to be tried before 
a judge who, if he condemned us, would have 
our houses, and if he acquitted us we should 
have his? So sensitive is the natural sense of 
justice on this point that the whole country 
was ina blaze by a provision in the fugitive 
slave law that a commissioner should have but 
five dollars if he set the slave free and ten dol- 
lars if he remanded him. Have honorable 
judges of this court forgotten that crisis of the 
public mind as to allowing a judge to have an 
interest in the subject of his judgment? Have 
they forgotten that the honorable Senator from 
Massachusetts in the debate upon this tenure- 
of-oftice act thought that political bias might 
affect a court so that it might give judgment 
of but nominal punishment for an infraction of 
the act; and yet you are full of politics. Why? 
Because the question is political; and_ the 
whole point of my reference is as an absolute 
demonstration that the Constitution of the 
| United States never forces honorable men into 
a position where they are judges in their own 
cause or where they have in the course of their 
previous duties expressed a judgment. 

I have omitted from this consideration the 
fact that the great office itself, if by your judg- 
ment it shall be taken from the elected head 
of this Republic, is to be put in commission 
with amember of your own body chosen to-day, 
and to-morrow, at any time, by yourselves, and 
that you are taking the crown of the peoples 
magistracy and of the people’s glory to deco- 
rate the honor of the Senate. An olficer who 
by virtue of your favor holds the place ot I res 
ident pro tempore of your body adds the Pres: 
dency to its duties by the way; and an oilicer 
changeable from day to day by you as you 
| choose to have a new President pro lempv’® 
who by the same title takes from day to day | 
discharge of the duties of President of te 
|| United States. 

When the prize is that, and when the or 
cumstances are as I have stated, Senators mu" 

decline a jurisdiction upon this demonstratio® 
|| that human nature ae human virtue cannot 
'| endure that men should be judges in such & 
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| will agree your duty keeps you here. 

\. have no right to resign or avoid it; but it 
aa ity consistent with judicial fairness, and 
~ to be assumed as such; and the subject 
f thus illustrated, snatches from you at 
_ as wholly political, the topics th: at you 

heen asked to examine. 

“Tt will suit my convenience and sense of the 
ver consideration of the separate articles of 
each ment to treat them at first somewhat 
ily, and then, by such distribution as 
bring us finally to what, if it 
hall not before that time have disappeared, 
nears to be the gravest matter of eonsidera- 


ms most to 


t me ask you at the outset to see how little 
as matter of evidence this case is. Certainly 
; President of the United States has been 
aced under as trying and as hot a gaze of 

cal opposition asever a man was or could 

Certainly for two years there has been 
partial construction of his conduct. Cer- 

y for two years he has been sifted as wheat 
me of the most powerful winnowing ma- 
chines that I have ever heard of—the House 
¢ Representatives of the United States ,of 
America. Certainly the wealth of the nation, 
certainly the urgency of party, certainly the 
of political ambition, have pressed into 
service of imputation, of inculpation, and 


of proof all that this country affords, all that 
the power *‘to send for persons and papers”’ 


udes. 
(hey have none of the risks that attend or- 
inary litigants of bringing their witnesses in 
court to stand the test of open examination and 
3s-examination ; but they can put them un- 
der the constriction of an oath and an explora- 
nin advance and see what they can prove, 
and so determine whom they will bring and 
vhom they will reject. They can take our 
thess from the stand already under oath, 
id even of so great and high a character as 
Lieutenant General of your armies, and 
f court ply him with a new oath and a 
w examini oo to see whether he will help 
or hurtthem by being cross-examined in court. 
Every arm and every heart is at their service, 
“d by no sense except of public duty to 
unnerve their power or control its exercise. 
Aud yel here is the evidence. The people 
this country have been made to believe that 
ail sorts of personal vice and wickedness, that 
all sorts of official misconduct and folly, that 
all sorts of u: wigs aud oppression, prac 
ticed, meditated, plotted, and executed on the 
part of this Exee ae were te bee xplore dand 
aes <1 by the prosecution and certainly set 
wh in the record of this court for the publie 
gment. Here you have for viole ie op- 
ie esc ym, and usurpation a telegram between 
areas nt hed Governor Parsons, long 
ubli , two yearsago. You have for his de- 
sire tO suppress the powe r of Congress the 
testimony of Wood, the office-seeker, that when 
the President said he thought the points were 
important he said that he thought they were 
minor, and that he was willing to take an office 
irom the President and yet uphold Congress ; 
th " the President said they were important 
aud he thought the patronage of the Govern- 
ment should be in support of those principles 
which he maintained, and Wood, the oftice- 
eker, went home and was supposed to have 
said that the President had used some very 
violent and offensive words on the subject, and 
he was brought here to prove them, and he 
proved them. 
a weigh the testimony upon the scale 
hat a nation looks at it, upon the scale that 
reign nations look at it, upon the scale that 
story will apply to it, upon the scale that pos- 
terity y will j in retrospect regard it. It depends 
a good deal upon how large a selection a few 
specimens of testimony could offer. If I bring 
a handful of wheat marked by rust and weevil, 
and show it to my ne sighbor, he will say, 
Why, whi at a wretched crop of wheat you 
have had;"’ but if I tell him ‘‘ these few ker- 
hels are what I have taken 
uy whole harvest,”’ 


‘What a 


he will answer, 


from the bins of 
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splendid crop of wheat you have ha 1’’ And 
now answer, answer if there is anything wrong 
in this? Mr. Manager WILsoy, from t 


he Judi- 


ciary Committee that had examined for more 

than a year this subject, made a report to tl 
House. It is the wisest, the clearest, and also 
= +] 


one of the most entertaining views of the wh 
and in the 
‘ver expect 


t? That it is all 


subject of impeachment in the past 
present that I | have ever seen or can 
t , and what is 


All the 


the resul 


ey Ic ical. se thunder-clouds are polit 


id it is only this little petty pattering of 
rain a nd the : infractic )? f statutes that ar 
personal or criminal. And ‘the grand inquest 
of the nation’? summoned to the final determ 
ination upon the whole array, on the 9th of 


LOT to 57 | 


a 
honorable 


December, 1867, votes, 
ment.’ if Man wers had 
limited their addresses to this court to matters 
that in purpose, in character, in intent, and in 
guilt occurred after that bill of impeach 
was thrown out by their He 


>» ho impeac i 
these 


ment 
t », how much you 
lin thiseause! | 
anything that had not occurred 


. 1. } + 
would have been entertain: 
have not heard 


veiore that. hes 


months before. 
W ood, 


long before. What is there, then, not 


peeches were made eighteen 


‘The telegram occurred a yeal 
before. the oflice-seeker, came 
play 
covered DY 


mito 


this view 
The honorable Managers, too, do not draw 





together always about these r 
seem to have been an origina " 
and then a sort of afterbirth that 1s added to 


the compilation, and as [ understand the open 
ing Manager, [Mr. Bur er, ] if there is vot any- 
thing in the first 
yourself to think there is anything in the 
eleventh; and Mr. Manager STEVENS thin 

that there is not anything in the eleventh 
you bad better not bother yourself in looking 
for anything in the first ten, for he says 

| 


county-court lawyer, [ thi 


article you‘need not trouble 


1 + ° 
them. Let me give you his exact words: 

**T wish this to be particularly noticed, for [intend 
to offer it as an amendine I wish gentlemen to 
examine and see that t charge 1s nowhere con 


tained in any of th t 
be inserted there e: 


1 ' 
be the 


‘les reported, and unless it 
»notrialupon it; and if there 
rs, as | know there will be, and 





shrewd 


eavilil Judge 

He did not state that he felt sure of that— 
‘*and without this article they do not acquit him, 
tl ey are greener th th | was in iny cas Te ver under 
took before the court of quarter sessions. 


It will not be too vain in us to think that wi 
o this estimate on our side 


and at thistable of these quarter- 


come up perhaps t 
session lawyers 


that would be 


‘ 


te to dispo e of 
impeachment; and they are right 
about it, quite right about it. If you cannot 
get in what is political and nothing but polit- 


these 


adequa 


sntsia , 
articles of 


ical, you cannot get hold of anything that is 
criminal or personal 
Now, with that general estimate of the hi mit 


and feebleness of the proots at id of the charg 
I begin with the consideration of an artic ¥ in 
regard to which, and the subject-matter of 
which, I am disposed to concede more than I 
imagine can be claimed fairly in regard to the 
that some proof to the pi yint of 
demonstration has been presented, and that is 
the speeches. I think that it has been fairly 
proved here that the speeches charged upon 
the President, in substat nce and in general, were 
made. My first difficulty apael them is that 
they were made in 1866, and related to a Con- 
ress that has passed out of delet nce, and 
were a subject in the report of the Judiciary 
Committee to the oo ise, upon which the House 
voted that they would not impeach. My next 


i h 
is that they arc crime 


+} > articlae 
ovner artuicies, 


s against rhetorie, ‘an 


oratory, against taste, and perhaps against 
logic, but that the Constitution of the United 
States, neither in itself or by any sub trate 
te ‘ “ovicded f; the wover 
amendme nts, has provided for the government 
of the Pp eopl e of this country in these regards. 
. ‘ 1 } 

It is a novelty in this country to try anyhody 
for making a speech. 

Tene oo ; J LOC oe 

Phere are a great many speeches made inthis 
country, and therefore the case undoubtedly 


would have arisen in the course of eighty years 
of our Govern! ent inaeed,. i b hie ve, if Lnere 


is anythin er thal Marks u 


GLOBE. 
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y, of other nations, it is that 
any man in this country not only has a right 
to make a speech, but can make a speech and 
a good one, and that he does time or 
other in hi life act Why. 
epithet for speech making in 
the American vepee adopted by the 
: ci 
‘loquent. 
ippiied to the ‘ 
orable Managers here the « en t, in advance 
in the newspapers, of ‘* tremendous’ [laugh- 
ter] before they have % n delve, al here, of 
**tremendous force;*’ and | saw once an 
accurate arithmetical statement of the force 
if them in advance that it contained 

’ thousand words. [lLaughter. ] 

We are therefore the case 
must have a question of propriety ; 
and now for the first time we begin with the 
President, and aecuse him: we take him be 
rdinary court, but organize a court for 
se which adjourns.the moment it is 
hes no precedent, and must 


at least in abilit 


some 
ually accomplish it. 
the very lowest 
news- 
[ Laughter. ] 


the hon 


papers is *‘ able and 


+ r 
rts of 


——~ 


| have seen 


of one 
thirty-three 

; 
speech- makers ; 


arisen for 


fore noor 


over with him, furnis! 


remove him from office and order a new elee 
tion. That is agreat deal to turn on aspeech. 
Only think of it! To beable to make a speech 
that should require anew election of a President 
to be held! Well, if the trialist take place, let 


tion issue 


let him that 





to this speech-making 


people is Without sin amon rFyou 
cast the first stone ;’’ and see how the nation 

tiptoe waits; but who will answer that dé ainty 
challenge nd whoa sume that fa tidiousd ity? é 


We see in advance the necessary requirements. 
It must be long discipline has 
learned always to speak within bounds, one 
whose stammer at an in.putation, 
whose cheek would blush at a reproach, whose 
ears would tingle at an ive, and whose 
It must be 
speech and 
that unruly mem- 
rymen the 
which is greater 


one who by 
— woul d 


i invect 
eves would close at an ind 

one who by strict 
l over the 
gained with all his 
praise of ruling his own spirit, 
t who taketh a city. 

And now the challenge is answered ; 


Corum. 


continence of 





ongue, 


count 


han one 

oy and it 

the honorable Manager to whom 

is assiened is one who would be ree- 
| 


seems that 
this duty | 
ognized 
in war, first in peace it 1 boldness of words, first 
in the hearts of all his countrymen that love 
this wordy intrepidity. [Laughter.] . Now, the 
champion being gained, we ask for the rule, and 


+} 


at once inthe judgment of all as first 


in answer to an interlocutory inquiry which I 
had the to address to him he said the 
rule was the opinion of the court that was to 
try the case. 

‘Now, let us see whether we can get any guid- 
ance as to what your opinions are on this sub- 
ject of freedom of speech; for we are brought 
down to that, having no law or precedent be- 
sides. I find that the matter of charge against 
the President is that he s unmindful 
of the harmony and courtesies which ought to 
exist and be maintained between the executive 
and legislative branches of the Government.” 
if it prevails from the executive toward the 


honor 


has been 


legislative, it should prevail from the legisla- 
tive toward the executive, upon the same stand- 
ard. unless I am to be met with what I must 


regard as a most novel view presented by Mr. 
Manager WiLL1aMs in his argument the other 
day, that as the Constitution of the United 
States prevents your being drawn in question 
anywhere for what you say, therefore it Is @ 
rule that does not work both ways. [ Laughter. ] 
Well, that is a remarkable view of personal 
luty, that if 1 wore an impene ‘trable shirt of 
mail, it is just the thing for me to be drawing 
ds iggers against eve rybody e lse that is met in 
the street. ‘‘ Noblesse oblige’ seems to be a 
law which the honorable Manager does not 
think applicable to the Houses of Congress. 
If there be anything in that suggestion how 
should it g ard, reduce, and regulate your use 
of freedom of speech? Ihavenot gone outside 
of the debates that relate to this civil-tenure 
act; my time has been sulliciently occupied in 
that was said both Houses on 
that 8 ibyje ct; but [ find now a well-records d 
in the observations of a 





os ee 
reading 4@ii 


not merely 


pre edent, 





5 


ohne 
meek 


eae se 





single Senator, but in a direct determination 
of the Senate itself passing upon the question 
what certain bounds at least of freedom of 
speech as between the two departments of the 
Government permitted, ‘The honorable Sen- 
ator from Massachusetts, in the course of the 
debate, using this form of expression in regard 
to the President, said. and on the subject of 
this very law: 

‘You may ask protection, against whom? I an- 
ewer plainly, protection against the President of the 
United States. ‘There, sir, is the duty of the hour. 
Ponder it well, and do not forget it. There was no 
euch duty on our fathers; the re Was no uch duty on 
our recent predecessors in this Chamber, because 
there was po President of the United States who bad 
become the enemy of his country.” 
Globe, secoud session Thirty-Ninth Congress, p. 525. 


f vngre ssional 


The President had said that Congress was 
‘hanging on the verge of the Government ;”’ 
but here is a direct charge that the Presideut 
of the United States is an ¢ nemy of the coun 
try. Mr. SuMNER be ing ealled to order for this 
expression, the hOuorable Senator from Rhode 
Island, [Mr. Anruony,] who not infrequently 
presides with so much urbanity aud so much 
control over your deliberatious, gave this aid 
to us as to what the common law of this tri- 
bunal was on the subject of the harmonies and 
courtesies that should prevail between the legis- 
lative and the executive departments. Ile said: 

‘Jt is the impression of the Chair that those words 
do not exceed the usual latitude of debate which has 
been permitted here,”’ 


Is not that a good authority, the custom of 
the tribunal established by the presiding ofli- 
eer? Mr. SuermMan, the honorable Senator 
from Ohio, said: 


**T think the words objected toare clearly in order. 
L have heard similar remarks fifty times without any 
question of order being raised, 


Communis error facit jus. That is the prin- 


ciple of this view; and the Senate came to a | 


vote, the opposing numbers of which remind me 
of some ot the votes on evidence that we have 
had in this trial; the appeal was laid on the 
table by twenty-nine yeas to tennays. [| Laugh- 
ter. | 

\Ve shall get off pretty easy from a tribunal 
whose ‘‘usual latitude of debate’’ permits the 
branch to call the Executive an 
enemy of his country. But that is not all. 
Proceeding in the same debate, after being al- 
lowed to be in order, Mr. SUMNER goes on with 
a speech the eloquence of which 1 cannot be 
permitted to compliment, as it is out of place, 
but certainly it is of the highest order, and of 
course | make no eriticism upon it; but he be- 
gins with an announcement of a very good 
principle; 


levislative 


**Meauwhile L shall insist always upon complete | 


freedom of debate, and I shall exercise it. John 
Milton, in his glorious aspirations, said, ‘*Give me 
the liberty to know, to utter, and to argue freely 
nbove all liberties.”” Thank God, now that slave- 


masters have been driven from this Chamber, such is | 


the liberty of an American Senator! Of coursethere 
ean be no citizen ot a Republic too high tor exposure, 
as there can be none toolow tor protection. Lheex- 
posure of the powerful and the protection of the 
weak; these are not only invaluable liberties but 
commanding duties.” 


Is there anything in the President's answer | 


that is nobler or more thoroughgoing than that ? 
And if the President is not too high, but that 
it should be not only an invaluable liberty but 
a commanding daty to call him an enemy of 
the country, may not the House of Represent- 
atives be exposed to an imputation of a most 
unintelligible aspersion upon them that they 
‘‘hang on the verge of the Government?’’ 
Then the honorable Senator proceeds with a 
style of observation upon which I shall make 
no observation whatever, and | feel none, but 
Cicero in Catalinam, in Verrem, et pro Milo- 


nem, does not contain more eloquence against | 


the objects of his invective than this speech of 
the honorable Senator. Here are his words: 


SUPPLEMENT TO 


its victims and filling the land with tragedy. It sees 
that the war upon the faithful Unionists is still eon- 
tinued under his powerful auspices, without any 
distinction of color, so thatall, both white and black, 
are sacrificed, It sees that he is the minister of dis- 
cord, and not the minister of peace. It sees that, so 
long as his influence prevails, there is small chance 
of tranquillity, security, or reconciliation; that the 
restoration of prosperityin the rebel States, so much 
longed for, must be arrested; that the business of the 
whole country must be embarrassed, and that those 
conditions on which a sound currency depends must 
be postponed, All thesethings the country now sees, 
But indignation assumes the form of judgment when 
it is seen also that this incredible, unparalleled, and 
far-reaching mischief, second only to the rebellion 
itself, of which it isacontinuation, isinvigorated and 
extended through a plain usurpation.” * . 
' . * The President has usurped the powers of 
Congress on a colossal scale, and he has employed 
these usurped powers in fomenting the rebel spirit 
and awakening anew the dying fires of the rebellion. 
Though the head of the executive, he has rapa- 
ciously seized the powers of the legislative, and made 
himself a whole Congress in defiance of a cardinal 
principle of republican government that each branch 
must act for itself without assuming the powers of 
the other; and, in the exercise of these illegitimate 
powers, he has become a terror to the good anda 
support to the wicked, 


This is his great and unpar- | 


donable offense, tor which history nustcondemn hin | 


ityoudonot., leis ausurper, through whom infinite 
wroug bas been done to hiscountry. MLHeisausurper, 
who, promising to be a Moses, has become a 
Pharaoh.’ ’—Congressional Globe, ‘Ubirty-Ninth Con- 
gress, Se cond Session, p. ofl, 

And then it all ends in a wonderfully sensi- 
ble if the houorable Senator will allow me to 
Suy SO—uand pithy observation of the honor- 
able Senator from Wisconsin, [Mr. Howe: ] 

“The Senator from Massachusetts has advanced 
the idea that the President has become an enemy to 
his country.” ' “But L suppose 
that not only to be the condition of thesentiment in 
this Senate touching the present President of the 
United States, but [suppose we never had a Presi- 
dent who was not in communication with a Senate 
divided upon just that question, some thinking that 
he was an enemy of the couutry and others thinking 
that he was not; and Lrespectfully submit, therefore, 
that the Senator from Massachusetts will be compe- 
tent to try an impeachment if it should be sent here 
against the President, as Leonecive the Senator from 


cious; 


| of the debate; ‘ charity,’’ 


of irritation, something in the subjects 
thing in the manner of the crowd tha: 
and explained, if it did not jasti#y, the style 
hisspeech. You might suppose that this), 
change in debate grew out of some subject ¢) 
was irritating, that was itself savage and fu... 
but what do you think was the syhj... 
these honorable gentlemen were debating yy), 
Why, it was charity. [Laughter.] The , 
tion of charity to the South was the who] 
which * suffers: 
long and is kind.’’ ** Charity envieth po» 
‘* Charity vaunteth not itself, is not puffed up,’ 
[Laughter.] Charity ‘ doth not behave iteelf 
unseemly, seeketh not her own, is not easily 
provoked, thinketh no evil; rejoiceth no: . 
iniquity, but rejoicetn in the truth, beareth ql! 


ex 


4UCS 


€ Staple 


| things, believeth all things, hopeth all things 


endureth ell things; charity never failet) 
But, then, the Apostle adds, which I fear mjoi 
not be proved here, ‘Tongues may {ail 
[ Laughter. } 

Now, to be serious, in a free Republic wh 
will tolerate this fanfaronade about spe 
making? 
querentes.’’ 

Who will tolerate public orators prating 
about propriety of speech. Why cannot w. 
learn that our estimate of others must proceed 
upon general views, and not vary according to 
particular passions or antipathies? Wher 
Cromwell in his career through Ireland, in the 
name of the Parliament, had set himself down 
before the town of Ross and summoneditto su; 


i 
il 


** Quis tulerit Gracchos de sedition, 


| render, exhausted in its resistance this Papist 


| community asked to surrender only upon ti 
| conditions of freedom of conscience. 


Maryland would be competent to try that question | 


in spite of the opinions which he has pronounced 
here.”"—J/bid., p. 545. 


That is good sense. Senatorial license must, 
if it 
good-natured Senators be properly described 


goes 


las a little Pickwickian. 


We have aiso a rule provided for us in the 
House of Representatives, and | have selected 
a very brief one, because it is one that the hon- 
orable Managers will not question at all, as it 
gives their standard on the subject. I find that 
there this rule of license in speech, in a very 
brief, pithy form, is thus conducted between 
two of the most distinguished members of that 


body, who ean, as well as any others, for the || 


purpose of this trial, furnish a standard of what 
is called by the honorable Manager ‘‘ pro- 
priety of speech.’’ | read from page 263 of 
the Congressional Globe tor the Fortieth Con- 
gress, first session : 

**Mr. Bincuam. I desire to say, Mr. Chairman, 
that it does not become a gentleman who recorded 


so wide as this, sometimes with | 


his vote fifty times for Jefferson Davis, the arch | 


traitorin thisrebellion, as his candidate for President 
of the United States, to undertake to damage this 


| cause by attempting to cust an imputation either 


| or of Fort Fisher taken.” 


| Lshall be glad to recognize that much done. 


**At last the country is opening its eyes to the | 


netual condition of things. Already it sees that 
Andrew Johnson, whe came to supreme power by a 
bloody accident, has become the successor of Jefier- 
son Davis in the spirit by which he is governed and 
in the mischief he is intleting oa his country. It 
sees the president of the rebellion revived in the 
‘resident of the United States. Itsces that the vio- 
lenee which took the lite of bis illustrious predecessor 
ix now by his perversecomplicity extending through- 
out tue rebel States, maktug all whe love the Union 


upon my integrity or my honor. I repel with scorn 
and contempt any utterance of that sort from any 
man, whether be be the hero of Fort Fisher not taken 
| Laughter. 

Now, for the reply: 

“Mr. BurLer. But if during the war the gentle- 
man from Ohio did as much as | didin that direction 


only victim of the gentleman's prowess that 1 know 
of was an innocent woman hung upon the scaffold, 
one Mrs. Surratt. And I can sustain the memory of 
Fort Fisher if he and his present associates can sus- 
tain him in shedding the blood of a woman tried by 


But the | 


a military commission and convicted without sufli- | 


cient evidence in my judgment.” 

To which, on page 364, Mr. Bryeuam re- 
sponds with spirit: 

“TI challenge the gentleman, I dare him here or 


Crom 
well replied: ‘* As to freedom of conscience, | 
meddle with no man’s conscience, but if you 
mean by that liberty to celebrate the mass, | 
would have you understand that in no plac 
where the power of the Parliament of England 


| prevails shall that be permitted.’’ So, freedom 








of speech the honorable Managers in their 
imputation do not complain of; but if anybody 
says that the House of Representatives hangs 
upon the verge of the Government we are to 
understand that in no place where the pon 
of the two Houses of Congress prevails shal! 
that degree of liberty be enjoyed, though they 
meddle with no man’s propriety or freedom ot 
speech. 

Mr. Jefferson had occasion to give his view 
about the infractions upon freedom of writing 
that the sedition law introduced in the Legis: 
lature of this country, and at the same tim 
some opinion about the right of an Executive 





| to have an opinion about the constitutionality 


of a law and to act accordingly ; and I will ask 
your attention to brief extracts from his views. 
Mr. Jefferson, in a letter to Mr. President 
Adams, written in 1804, (Jefferson's Works, 
vol. 3, p. 585,) says: 


I discharged every person under the punishment 
or prosecution under the sedition law, because | 
considered and now consider that lawto be a nullity 
as absolute and as palpable as_ if Congress bad 
ordered us to fall down and worship a golden imag 
and that it was as much my duty to arrest ifs ¢Xe- 
eution in every stage as it would have been to have 
rescued from the fiery furnace those who should have 
been cast into it for refusing to worship the image. 
It was accordingly done in every instance, without 
asking what the offenders had done or against whom 
they had offended, but whether the pains they wer 


| suffering were inflicted under the pretended sedition 


anywhere in this tribunal, orin any tribunal, to assert || 
that I spoliated or mutilated any book. Why, sir, | 
such a charge, without one tittle of evidence, is only | 


fit to come trom aman who lives in a bottle and is 
ted with aspoon.”’ {Laughter.] 


Now, what under Heaven that means I am 
sure I do not know, [laughter, ] but it is within 
the common law of courtesy in the judgment 
of the House of Representatives. 
attempted to show that in the President’s ad- 
dresses to the populace there was something 


Ve have | 


law.” 


And in another letter he replies to some 0 
servations against this freedom of the Exe: 
utive about the constitutionality of laws: 

“You seem to think it devolved on the judg: st 
decide on the validity of the sedition law; but nol 
ing in the Constitution has given them a right to’ 
cide for the Executive more than tor the kxecutiv’ 
to decide for them. Both magistrates are equi’ 
independent.in the sphere of action assigued 
them. The judges believing the law constituhon™ 
had a right to pass a sentence of fine and imprise! 
ment, because the power was placed in their hand: 
by the Constitution; but the Executives believing \° 
the law to be unconstitutional, were bound to rem" 
the execution of it, because that power bad be en 
confided to them by the Censtitution. That ist 
ment meant that its codrdinate branches should 
checks on each other; but the opinion which ; 
the judges the right to decide what laws are cob" 
tutional and what not, not only for themselves 
their own sphere of action, but for the Legis! 
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sutivealse in their sphere, would render the 
le-putic branch ~ 
We have no occasion and have not asserted 
‘o pight to resort to these extreme opinions 
which it is known Jefferson entertained. The 
aninions of Madison, more temperate but 
ally thorough, were to the same effect. 
.e courdinate branches of the Government 
ast surrender their codrdination whenever 
they allow a past rescript to be a final bar to 
renewing or prese nting constitutional questions 
for reconsideration and redetermination, if 
cessary, even by the Supreme Court. 
But we have here some instances of the 
artes} y prevailing? in the different branches of 
, Government in the very severe expression 
opinion that Mr. Manager Bourwe tu in- 
les d in in reference to the heads of Depart- 
ments. Thatis an executive branch of the 
Government; and here you are sitting in these 
Halls, and the language used was as much 
severer, as much more degrading to that branch 
of the Government than anything said by the 
President in reference to Congress as can be 
ined. Ixception here is taken to the fact 
that the President called Congressmen, it is 
said, in a telegram, *‘a set of individuals.’ 
have heard of an old lady not well in- 
structed in long words who got very violent at 
being called an individual, because she sup- 
nosed it was opprobrious. But here we have 
an imputation in so many words thatthe heads 
f Departments are ‘se rfs of a lord, servants 
of a master, slaves of an owner.’ And yet in 
this very presence sits the eminent Chief Jus- 
e of the United States, and the eminent 
Senator from Maine, [Mr. lessenpen, | and 
the distinguished Senator from Pennsylvania, 
ir, CAMERON, | allof whom have held Cabinet 
es by this tenure, thus decried and derided ; 
| were to name the Senators who aspire 
he future to hold these degraded positions, 
lam atraid [ should not leave judges enough 
here to determine this cause. [ Laughter. ] 
All know that this is all extravagance. ‘ Hst 
modus in rebus; sunt certi denique jines.”’ 
ihere is some measure in things. ‘here is 
some limit to the bounds of debate and dis- 
cussion and imputation. I will agree that 
nothing could be more unfortunate than ihe lan- 
guage used by the President as offending the 
serious and religious tastes and feelings of a 


edu 





community, in the observations which he was 


drawn into by a very faulty method of reason- 
ing, in & speech that he made at St Louis. The 
lieulty is, undoubtedly, that the President 
isnot familiar with the graces taught at schools 
the costly ornaments and studied contrivances 
of speech, but that he speaks right on; and 
when an obstacle is presented in his path he 
proceeds right over it. But here is a rhetori- 
cal difficulty for aman not arhetorician. An 
ive metaphorical suggestion has been made 

that heisadudas. If anybody—Ido not care 
how practiced he is—undertakes to become 
logical with a metaphor, he wiil get into tron- 
eutonee; and that was the President's dif- 
iliy. He looked around with the eye of a 
vician and said, *‘Judas’s fault was the be- 
travyal of all goodness. Where is the goodness 
Liat | have betrayed ?”’ And the moment, 
theretore, that you see +k to be lo: gigal | vy intro- 
ducing the name of the Divinity against whom 
» had thus sinned, of course you would pro- 


uce that offense and shock to our senses 


hich otherwise would not have been occa- 
med, 
lam noi entirely sure that when you make 
lowances for the difference between an exiem- 
porespeech of the President toa mob, anda writ- 
en, prepared, and printed speech to this court, 
vy an honorable Manager, but that there may 
be some little trace of the same it nproprie ty in 
that figure of argument which presented Mr. 
Carpenter to your observation 2s an inspired 
painter, whose pencil was guided by the hand 
of Providence to the apportionment of Mr. 
Stanton to perpetual bliss and of Governor 


Seward to eternal pains. [Laughter.] But ail 


that is matter of taste, matter oc f fee sling, matter | 


of diseretion, matter of judgment. 


THE 


so much force by the counsel for the President 
who opened this cause for us,and supported 
by the quotations from Mr. Madison, present 
this whole subject in its proper aspect to an 
American audience. I think that if our news 
papers would find some more discriminating 
scale of comment on speeches than to make 
the lowest. scale ‘‘able and eloquent’’ we 
should have a better state of things in public 
addresses. 

Our position in regard to the speeches is 
that the circumstances produced in truth should 
be considered, that words put into the a 
er’s mouth from the calls of the crowd, ideas 
suddenly raised by their unfriendly and im- 
polite suggestions are to have their weight, and 
that without apologizing, for no man is bound 
to apologize before the law or before the court 
for the exercise of freedom of speech, it may 
be freely admitied that it would be very well 
if all men were accomplished rhetoricians, 
finished logicians, and had a bridle on their 
tongues, 

And now, without pausing at all upon the 
€ le ve nth artie le ’ whic h ] le ave to the obse ‘rva- 
tions of the honor: al le Ms anagers among them- 
selves to disp ose of, | will take up the Lmory 
article. The Emory article is an off ‘nse which 
began and ended on the 22d of Febru: ry, and 
is comprised within a half hour’s conversation 
between the President and a General of our 
armies, 

I dare say that inthe rapid and heated course 
of this impeachment through the House of 
en it may have been suppost d 
by rumor, uncertain and amplified, that there 
had occurred some kind of military purpose or 
intention on the part of the President that 
looked tothe use of foree; but under these 
proofs what can we say of it but that the Presi- 
dent received an intimation from Secretary 
Welles that all the officers were being ealled 
away from what doubtless is their principal 
occupation in time of peace, attendance upon 
levees, were summoned, as they were fromthe 
halls of reve Iry at Brussels to the battle of 
Waterloo, and it was natural to inquire when 
and where this battle was to take place; and 
the President, treating it with very great indif- 
ference, said he did not know anything about 
General Emory, and did not seem to care any- 
thing about it; but finally when Secretary 
Welles said ‘‘ you had better look into it, ’’ he 
did look into it, and there was a conversation 
which ended in a discussion of constitutional 
law between the President andthe General, in 

] 


t 
t 
} 
| 


| which the General, reinforced by Mr. Reverpy 


Jounson, alawyer, and Mr. Robert J. Walker, 
a lawye ar, actual ily put down the President en- 
tirely! [Laughter.] Now, if he ought to be 
remove ed from offic e for that and a new elec- 
tion ordered for that, you will so determine in 
your judgment; and if any other President 
can go through four years without doing some- 
thing worse than that, we shall have to be more 

reful in the preliminary examinations in our 
nominating conventions. [Laughter.] I[un- 
derstand this article to be hardly insisted 
upon. 

‘Then come the conspiracy articles. The 
conspiracy consists in this; it was all com- 
menced and completed in writing ; the docu- 
ments were public; they were immediately 
promulgated, and that is the conspiracy, if it 
be one. It is quite true that the honorable 
Manager who conducted with so much fore 
and skill the examinations of the witnesses did 
succeed in proving that besides the written 
orders handed by the President of the United 
States to General Thomas, there were a few 
words of attendant conversation, and those 
words were, ‘‘ I wish to uphold the Constitu- 
tion and the laws,’’ and an assent of General 
Thomas to the propriety of that course. But 
by the power of our profession the learned 
Manager made it evident, by the course of his 
examination, in which he asked the witness if 
he had ever heard those words used before 
when a commission was delivered to him and 
receive for reply that it had oot, and that it 
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Che serious views impressed upon you with |} was not routine. that they carried infinite 


gravity of suspicion! 

What is there that we cannot believe in the 
power of counsel to affix upon innocent and 
apparently laudable expressions these infinite 
consequences of evil surmise,when we remem- 
ber how, in a very celebrated trial, ‘‘ chops and 
tomato sauce’’ were to go through the service 
of getting a verdict from a jury on a question 
of a breach of promise of marriage? { Laugh- 
ter.| Now, ‘‘chops and tomato sauce’’ do not 
import a promise of marriage; there is not the 
least savor of courtship nor the least flavor of 
flirtation, even, in them; but it is in “ the hid- 
den meaning.’ And so ‘the Constitution 
aud the laws,’’ by these two men, at midday, 
and in writing, entering into a conspiracy, 
mean, we are told, bloodshed, civil commotion, 
and war! Well, | cannot argue against it. 
Cardinal Wolsey said*that in political times 
you could get a jury that would bring in a ver- 
dict that Abel killed Cain; and it may be that 
an American Senate will find that in this allu- 
sion to the Constitution and the laws is found 
sutlicient evidence to breed from it a purpose 
of commotion and civil war. 

But the conspiracy articles have but a trivial 
foundation to rest upon. Here we have a 
statute passed at the eve of the insurrection 
inte oe to guard the possession of the offices 
ot the United States from the intrusion of in 
timidation, threats, and force, to disable the 
public service. It is, in fact, a reproduction 
of the first section of the sedition act of 1798 
somewhat amplified and extended. It is a 
law wholly improper m time of peace, for, in 
the extravagance of its comprehension, it may 
include much more than should be made crim- 
inal except in times of public danger. But 
the idea that a law intended to prevent rebels 
at the South, or rebel sympathizers as they 
were called at the North, trom intimidating 
ollicers in the discharge of their public duty, 
should be wrested to an indictment and trial 
of a President of the United States and an 
officer of the Army under a written arrange 
ment of orders to take possession of and ad- 
minister one of the Departments of the Gov- 
vernment according to law, is wresting a 

atute wholly from its application. We are 
all miliar with the illustration that Black- 
gives us of the impropriety of following 
the literal words of a statute as against a neces 
sary implication, when he says that a statute 
against letting blood in the street could not 
properly support an indictment against a sur- 
geon for tapping the vein of an apoplectic 
patient who happened to have fallen on the 

And there is no greater perversity 
or contraricty in this effort to make this statute 
applicable to orderly and regular proceedings 
between recognized otlicers ot the UnitedStates 
in the disposition of an office than there would 
be in punishing the surgeon for relieving the 
apoplectic patient. 

I did not fully understand, though I care- 
fully attended to, the point of the argument of 
the learned Manager, [Mr. Bourwett, }] who, 
with great precision and detail, brought into 
view the common law of Maryland as adopted 
by Congress for the government in the domes- 
tic and ordinary affairs of life of the people in 
this District; but if I did rightly understand 
it, it was that, though there was nothing in the 
penal code of the District, and although the 
act of 1801 did not attempt to make a penal 
code for the District, yet somehow or other it 
became a misdemeanor for the President of 
the United States, in his official functions, to 
do what he did do about this office, because it 
was against the common law of Maryland as 
applied in this District. 

| take it that I need not proceed on this sub- 
ject any further. ‘lhe common law has a prin- 
ciple that when the common law stigmatizes a 
malum in se and a felony it may be a misde- 
meanor at common law to attempt it and to 
use the means. Bat the ideathat when a stat 
ute makes malum prohibitum, and aflixes a 
punishment to it if exeeut d the common law 
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punishment a common law punishment, for 
attempting it, when the statute itself has not 
included an attempt within it, | apprehend is 
not supported by any authority or any view of 
the jaw ; and I mustthink that it cannot be sup- 
posed in the high forum of a court of impeach- 
mentas making a high crime and misdemeanor, 
that the President of the United States, in de- 
termining what his powers and daties were in 
regard tuo filling offices, should have looked into 
the eommon law of the District of Columbia 
because the offices are inside of the District. 

Then, upon the views presented of the con- 
bpiracy articles, let us see what the evidence 
is. ‘lhere was no preparation or meditation 
of force; there was no application of force ; 
there was no threat of force authorized on the 
part of the President; and there was no ex- 
pectation of force, for he expected and desired 
nothing more and nothing less than that, by 
the peaceful and regular exercise of authority 
on his part, through the ordinary means of its 
exervise, he should secure obedience, and if, 
disappointed in that, obedience should not be 
rendered, ali that the President desired or ex- 
pected was that, upon that legal basis thus 
furnished by his official action, there should be 
an opportunity of taking the judgment of the 
courts of law. 

Now, there seems to be left nothing but those 
urticles that relate to the ad interim appoint- 
ment of General Thomas and to the removal 
of Mr. Stanton. I will consider the ad interim 
appointment first, meaning to assume, for the 
purpose of examining it as a possible crime, 
that the office had been vacated and was open 
to the action of the President. If the otlice 
was full, then there could be no appointment 
by the authority of the President or otherwise. 
The whole action of the President manifestly 
was based upon the idea that the oflice was to 
be vacated belore an ad interim appointment 
eould possibly be made, or was intended to 
take effect. 

Lhe letter of authority accompanied the 
order of removal and was of course secondary 
aud ancillary to the order of removal, and was 
only to take up the duties of the oflice and 
discharge them if the Secretary of War should 
leave the otlice in need of such temporary 
charge. 

i think that the only circumstance we have 
to attend to before we look precisely at the law 
governing ad intertim appointments is some 
suggestion as to any difference between ad in- 
tevim appointments during the session of the 
Senate and during the recess. ‘The honorable 
Managers, perhaps all of them, but certainly 
the honorable Manager, Mr. Bourwe.., has 
coutended that the practice of the Government 
in regard to removals trom olflice covered only 
the case of removals during the recess of the 
Senate. It will be part of my duty and labor 


when | come to consider definitely the question | 


of the removal of Mr. Stanton to consider that 
point, but for the purpose of Mr. Thomas's 
appointment no such discrimination needs to 
be made. ‘The question about the right of the 
Kxecutive to vacate an ollice, as to be discrim- 
inated between recess and session, arises out 
of the constitutional distinction that is taken, 
to wit: that he can only fill an office during 
session by and with the advice and consent of 
the Senate, and that he can during the recess 
commission—it is not called filling the office, 


or appointing, but commission by authority, to | 


expire with the next session. 

But ad interim appointments do not rest 
upon the Constitution at all. They are not 
regarded, they never have been regarded as an 
exercise of the appointing power in the sense 
of filling an office. They are regarded as fall- 
ing within either the executive or legislative 
duty of providing for a management of the 
duties of the office before an appointment is 
or can properly be made. In the absence of 
legislation 1t might be said that this power be- 
longed to the Executive; that a part of his duty 
was, when he saw that accident had vacated an 
office or that necessity had required a removal, 
under his general authority and duty to see 
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that the laws are executed, he should provide 
that the public service should be temporarily 
taken up and-carried on. I do not think that 
that is an inadmissible constitutional conclu- 
sion, 

But it might equally well be determined that 
it was a casus omissus, for which the Constitu- 
tion had provided no rules and which the legis- 
lation of Congress might properly oecupy. 
Irom the beginning, therefore, as early as 
1792 and 178%, indeed, provision is made for 
temporary occupation of the duties of an office, 
and the course of legislation was this: the 
eighth section of the act of 1792, regulating 
three of the Departments, provided that tem- 
porary absence and disabilities of the heads of 
Departments, leaving the office still full, might 
be met by appointments of temporary persons 
to take charge. The act of 1795 provided that 
in case of a vacaney in the ollice there might 
be power in the Executive which would not 
require him to fill the office by the constitu- 
tional method but temporarily to provide for a 
discharge of its duties. Chen came the act of 
1863, which in terms covers to a certain extent 
but not fully both of these predicaments ; and 
| wish to ask your attention to some cireum- 
stances in regard to the passage of that act of 
1863. I have said that the eighth section of 
the act of 1792 provides for filling temporarily, 
not vacancies but disabilities. In January, 
1863, the President sent to Congress this brief 
message, and Senators. will perceive that it 
relates to this particular subject: 

To the Senate and House of Representatives : 


I submit to Congress the expediency of extending 
to other Departments of the Government the au- 
thority conferred on the President by the eighth sec- 
tion of the act of the 8th of May, 1792, to appoint a 
person to temporarily discharge the duties of Secre- 


| tary of State, Seeretary of the Treasury, and Secre- 


tary of War, in case of the death, absence from the 
seat of Government, or sickness of either of those 
oflicers. ABRAHAM LINCOLN, 
W ASHINGTON, January 2, 1863, 
That is to say, the temporary disability pro- 
vision of the act of 1792, which covered ail 


the Departments then in existence, had never | 


been extended by law to cover the other De- 
partments, and the President desired to have 
that act extended. The act of 1795 did not 
need to be extended, for it covered ‘* vacan- 
cies’ in its terms and was applicable to other 
Departments, and vacancies were not in the 
mind of the President, nor was there any need 
of a provision of law for them. This message 
having been referred to the Judiciary Com- 
mittee, the honorable Senator from Illinois, 
[| Mr. TrumBULL,] the chairman of that com- 
mittee, made a very brief report; 1 believe 
this is the whole of it, or rather a brief state- 
ment in his place concerning it, in which he 
said: 

“There have been several statutes on the subject, 
and as the laws now exist the President of the United 


States bas authority temporarily to fill the office of 
Secretary of State and Secretary of War with one of 


the other Secretaries by calling some person to dis- 
charge the duties.’ 


The other Department was the Treasury. 


**We received communications from the President 
of the United States asking thatthe law beextended 


to the other Executive Departments of the Govern- | 


ment, which seemsto be proper; and we have framed 
a bill to cover all of those eases, so that whenever 
there is a vacancy the President may temporarily 
devolve the duty of one of the Cabinet ministers on 
another Cabinet minister, or upon the chief officer 
in the Department for the time being.”’ 


Here there does not seem to have been 
brought to the notice in terms of the Senate or 


of the honorable Senator the act of 1795; noth- | 
ing is said of it; and it would appear, there- | 
fore, as if the whole legislation of 1863 pro- | 


ceeded upon the proposition of extending the 
act of 1792 as to disabilities in office, not vacan- 
cies, except that the honorable Senator uses 
the phrase ‘‘ vacancies’’ and that he speaks of 
having provided for the oceasions that might 
arise. The act of 1863 does not cover the case 
of vacancies except by resignation, and it is 
not, therefore, a vacancy act in full. It does 
add to the disabilities which the President had 
asked to have covered, a case of resignation 
which he did not ask to have covered, and which 
did not need to be covered by new legislation, 


| posed it coald in 1863; it does not cover ¢) 





because the act of 1794 embraced it. 
act of 1863 does not cover all the cases of 
vacancy. It does not cover vacancies }y 
moval, if removal could be made, and wo’ 


) 
But th 


case of expiration of office, which is a cage o¢ 
vacancy provided there are terms to offices. 

Under that additional light it seems « 
the only question presented of guilt on the par 
of the President in respect to the appointment 
to oflice ad interim was a question of wherho. 
he violated a law. But Senators will remap, 
the very limited form in which that questioy 
arises. It is not pretended that the appoi; 
ment of Thomas, if the oflice was vacant. was 
a violation of the civil-tenure act; that js. 
is not pretended in argument, although per. 
haps it may be so charged in the articles 
because an examination of the act shows tha: 
the only appointments prohibited there 
the infringement of which is made penal jg 
appointing contrary to the provisions of tha 
act, as was pointed out by my colleague, Judy, 
Curtis, and seems to have been assented to in 
the argument on the other side; that an yp. 
pointment prohibited or an attempt at ay 
appointment prohibited relates to the infrae. 
tion of the policy and provisions of that act as 
applied to the attempt to fill the offices tha; 
are declared to be in abeyance under certain 
predicaments. I believe that to be a sound 
construction of the law, whether assented ty 
or not, not to be questioned anywhere. 

Very well, then, supposing that the appoint. 
ment of General Thomas was not according to 
law, it is not against any law that prohibits i, 
in terms, nor against any law that has a penal 
clause or a@ criminal qualification upon the 
act. What would it be if attempted without 
authority of the act of 1795, because that was 
repealed, and without authority of the act of 
1863, because General Thomas was nct an offi- 
cer that was eligible tor this temporary employ- 
ment? It would simply be that the President, 
in the confusion among these statutes, had 
appointed orattempted toappoint an ad interim 
discharge of the office without authority of 
law. . You could not indict him very well for 
it, and I do not think you can impeach him for 
it. ‘Thereare an abundance of mandatory laws 
upon the President of the United States, and 
it never has been customary to put a penal 
clause in them till the civil-tenure act of 1807, 

But on this subject, the ad interim appoint 
| ments, there is no penal clause and no posiliv: 

prohibition in any statute. There would | 
then, simply a detect of authority in the Pres 
ident to make the appointment. What, then 
would be the consequence? General lhomas 
might not be entitled to discharge the duties 
|| of the office; and if he had undertaken to giv 
| a certificate as Secretary ad interim to a paper 
that was to be read in evidence in a court, and 
| a lawyer had got up and objected that General 
‘Thomas was not Secretary ad interim, and had 
brought the statutes, the certificate might have 
| failed. ‘hat is all that can be claimed or 
pretended in that regard. 

But we have insisted, and we do now insist, 
that the act of 1795 was in force; and that 
whether the act of 1795 was or was not in foree, 
is one of those questions of dubious interpreta- 
tion of implied repeal upon which no officer, 
|| humble or high, could be brought into blame 
for having an opinion one way or the other. 
| And if you proceed upon these articles to exe 

cute a sentence of removal from ollice of 4 
President of the United States, you will pro- 
ceed upon an infliction of the highest possible 
measure of civil condemnation upon him per- 
| sonally, and of the highest possible degree 0! 
‘interference with the constitutionally elected 
Executive dependent on suffrage that 1! 1s 
possible for a court to inflict, and you will rest 
it on the basis either that the act of 170 was 
_ repealed or upon the basis that there was not 
doubt or difficulty or an ignorance upon wich 
a President of the United States might make 
an ad interim appointment of General Thomas 
| for a day, followed by a nomination of a per 
|| manent successor on the succeeding day. Tru'y, 
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are getting very nice in our measure 


ised. we 
eism of the absolute obligations and 


i eri 
, absolute acuteness and thoroughness of 
executive fume tions when we seek to apply the 
ess of impeachment and removal to a 
tion whether an act of Congress required 
him to name a head of a Department to tak 
.yacant place ad interim, or an act of Con 
not repealed permitted him to tuke a 
You certainly do not, 


tilt 
i 


suitable person. in th 
ne nary affairs of life, rig up atrip-hammer to 
crack a We vnut. : 
{ think, Me. Chiet . that I shall be 
to conclude what | may have to say to the 
Sonate further within certainly the compass of 
an hour; and as the cust ae hour of ad 
irnment has been reached, may, perhaps, 
ermitted to say that ] a what sensi 


bly the impression of a long argument. 


* Justice 


Go on, 


Several SENATORS go on. 
Mr. HE NDERSON. | move that the Sen- 
ate adjourn. 
CHIEF JUSTICE. The Senator from 
Missour!: moves that the Senate, sitting as a 


courtot im peac thment, adjourn until to-morrow 
t twelve o’clock. 

The motion was agreed to; and the Sen- 
ate, sitting for the trial of the impeachment, 


a 


ad. irned. 


Fripay, J 1, 1868. 


The Chief Justice of the United States took 


the chair. 
(he usual proclamation having been made 
by the Sergeant-at-Arms, 

lhe Managers of the impeachment on the 
part of the House of Ne; 
counsel for the respondent, except Mr. Stan- 
bery and Mr. Curtis, appeared and took the 
seats assigned to them respectively. 

lhe members of the House of Representa- 

es, as in Committee of the Whole, preceded 
by Mr. IX. B. Wasusurne, chairman of that 
committee, and accompanied by the Speaker 
and Clerk, appeared and were conducted to 
the seats provide sd for them. 

ihe Journal of yesterday's proceedings of 
the Senate, sitting for the trial of 
ment, was read. 

CHIEF JUSTICE. Senators will please 
give their attention. The counsel for the Presi 
dent will proceed with the argument. 

EVARTS. Mr. Chief Justice and Sen 
ators, | cannot but feel that notwithstanding 
the ‘nfailing courtesy and the long-suf 
patience which for myself and my colleagues 
| have every reason cheerfully to acknowledge 
on the part of the court in the progress of this 
trial and in the long argument, you had at the 
adjournment yesterday reache d somewhat of 
the condition of feeling of a very celebrated 
judge, Lord Ellenborough, who, when a very 
celebrated lawyer, Mr. Fearne, had conducted 
an argument upon the interesting subject of 
contingent remainders to the ordinary hour of 
adjournment, and suggested that he would 
proceed whenever it should be his lordship’s 
pleasure to hear him, responded, ‘‘ The court 
will hear you, sir, to-morrow; but as to pleas- 
ure, that has been long out of the question.’ 
[Laughter. ] 

Be that as it may, duties must be done, 
however arduous, and cert: tinly your kind 
and encouragement relieve from all unneces- 
sary fatigue in the progress of the cause. We 
will look for a moment, under the light which 
I have sought to throw upon the subject, a 
little more particularly at the two acts, the 
one of 1795 and the other of 1863, that have 
relation to this subject of ad interim appoint- 
ments. The act of 1795 provides: 


rresentatives and the 


f the impeach- 


fering 


ness 


“That in case of vacancy in the office of Secretary 
of State, Secretary of the Treasury, or of the Secre- 
tary of the Department of War, or of any officer of 
either of the said Departments, whose appointment 
is in the head thereot, whereby they cannot perform 
the duties of their said respective offices, it siiall be 
lawful for the President of the Unite: t States, in ease 
1¢ shall think it necessary, to authorize any person 
or persons, at his discretion, to perform the duties 
of the said respective offices until a sueeces 
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for a longer term than six m 
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anyexecutive Department of the Government, or of 


ny othecer either of the suid Departments wi 
nt intinent is not in the head thereol, whet! \ 
v not perform the dut f their respe 
offices, it shall be lawful for the President of the 
Cnt t States, ase lie shall think it neces iry, to 
buil I 
Not my person or pers Ss as is tl act 
i 1795, but 
“to authorize the head of any other executive 
Department or other officer in either of said D 
| tments whose appointment is vested in the Pres 
ident, at his diseretion, to perform the duties of the 
said respective offices until a successor be appointed, 
r until such absence or disability by tness shall 
ise: Provided, That no one vacancy shall be suy 
plied in manner aforesaid for a longer term than six 
months,” 
It will be observe d that the eighth section of 


the act of 1792, to which | will now eall atten- 
tion, being in 1 Statutes-at-Large, page 281, 
provides thus: 





‘That in case of the death, absence from the seat 
i Governinent, or s ekness of the Secretary of State 
‘e re ary of the Trea ury, or [thes re ry i the 
War Department, or of any officer of either of the 
said Departments, whose appointment t in tl 
head thereof, whereby they cannot pert the du 
ties of their respective oflices, itshall be lawtu ! 
the President of the United States, in case he shall 


think it necessary, to authorize any person or per 
sons, at his diseretion, to perform the duties of the 
said respective offices until a successor be appointed, 
or until such absence or inability by si 


kness shall 


understand from the argu 
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of Seeretary of War by the competent and 
Mr. Stanton by the exer 


Lam told, or I 
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cise of the President’s authority in his paper 
order, there has come to be some infraction of 
law by reason of the President’s designating 
General Thomas to the ad interim os 
, 1 . oo , 
the olhce, because it 1S Said thal houg under 
the act of 1795, or under the act £1792, Gen 


1 
eral Thomas, under the nsion of 
*- any person or 
presidentii 


he doe 


strict 


persons,’ might b -open to the 
appointment, yet that 
limited and 

1 right of selection for a l inte rim duties 
which is imposed by the act of 1863; and it 


been assumed in the argument 


il choice and 


snot come Within the 


seems to have 


that the whole range of selection permitted 
under that act was of the heads of Depart 
ments. but your attention is drawn to the 
fact that it pe rmits t the President to designate 


head of a Depart- 
any Depart- 
from the 
why Gen- 


any person who is either the 
ment, or who holds any office in 
ment the appointment of which is 
President; and I would like to know 
eral Thomas, Adjutant General of t 
of the United States, holding his 
that Department ‘of War, is not an officer ap- 
pointed by the President, and open to his 
sele ‘ction for this temporary duty ; and I would 

ike to know upon what principle of ordinary 
n or recourse for the diet oO hislon yf the 
principal duty any officer could stand better 
suited to assume for a day or for a week the 
discharge of the ad interim trust than the Ad- 
jutant General of the armies of the United 
States, being the staff officer of the President, 
and the person who stands there as the pP yrin- 
cipal directory and immediate agent of the War 
Department in the exercise of its ordinary 
functions ? 

I cannot but think it is too absurd for me to 
argue to a Senate that the re »moval of a Presi- 
dent of the Unit 7 States should not depend 
upon the que A‘ ljutant 
i fenens or not, or 
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Let me eall your attention now to an exer- 
this ot ad trterim appointment 
as held in the administration of President Lin- 
coln, at page 82 of the reeord, betore the 
statute of 1863. You will 

rve that before the passing of the act of 
lsu38 there was in force no statutory authority 
ad interim discharge 
: othces except the acts of 1792 and 17%, 
were limited in their terms to the De- 
partments of War, of State, and of the 
ury. You have, therefore, 


action ot 


cise ot power 


enactment of the 


for the appointment of 


whi¢ h 
ireas- 
directly in this 
President Lincoln the question of 
not of an infraction of a prohibit 
» with a penalty, but of an assump- 
appointment without the 
un en: bling act ol 
to cover it, for he proceeded, as will be found 
f that pag 
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at the ve ry top ot 


I hereby appoint St. Skinner, now 


General, to be 


actin Postmaster General od inte .in place of 
I Mont n Blair, n temporarily absent. 
LBR \HAM LINCOLN. 
WASHINGTON, Neptem/ r 22.8 
e Department of the Post Office was not 
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wal er or@aniz formed the 
occasion of the President's message which 
led to the enactmentof 1863. I would like to 
know whether, when President Lincoln ap 


Skinner to be Postmaster Gen 


pointed Mr 
eral, without an enabling and supporting act 
him, he deserved to be 
impeached, whether that was a crime against 
the Constitution and his oath of office, whether 
it was a duty due to the Constitution that he 
should be impeached, removed, and a 
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ot Congress to justity 
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[ cannot but insist upon always separating 
from these crimes alleged in articles the guilt 
that is ¢ ide of articles and that has not been 


vered for the 
o rebut 


“ aaa that i have not ans 


respondent nor have been permitted t 


by testimony. I take the thing as it is, and 

regard each article as in os ling the whole com 
pass of a crime, the whole ange of imputation, 
the whole scope of testimony and considera 


some m 


. t 
act ol 


easure of 
foree, of 
injury, 
find in mistaken, erroneous, 
even indifferent 
, making no impression upon the fabric 

f the { rover nment onl giving ne ithe r menace 
nor injurytothe public ervice, any foundation 
for this extraordinary proceeding of impeach 
ment. 

Am I right in 


contain guilt enough in itself 


int and unless there be 
purpose or some 
of fraud, of corr iption, of 
cannot 
eareless. or excesses of au 


thority 


saying that an article is to 
i for a verdict to 


be pronounced = the honorable members of 


the court * gull ’ or ‘not guilty’’ on that 
article: guilty not of an act as named, but 
‘ouilty of a high crime and misdemeanor a 


charged,”’ and as the form of question adopted 
in the Peek and Chase trials 
down one not the question used in the Pick- 
ial for a particul: ir purpose, which has 
led the honorable Manager [Mr. Witson] to 
denounce it as a mockery of justice, a finding 
of immaterial facts, leaving no conclusions of 
law or idgment to be found by anybody. 

There is another point of limitation on thé 
authority of the President, as contained both 
in the act of 1795 and of 1863, which has been 
made the subject of some comment by the 
enim and honorable Manager, [Mr. Bout 
WELL! ] it is that anyhow and anyway the Presi- 
dent has been guilty of a high crime and misde- 
meanor, however innocent otherwise, because 
the six months’ ability accorded to him by the 
act of 1795 or 1863 had already expired before 
he appointed General Thomas. 

The reasoning I do not exactly understand ; 
definitely written down and the words 
have their ordinary meaning, I suppose: but 
how it is the it the President is chargeable with 
} lled a vacancy thus oceurring on the 
“Ist of February, 1868, if it occurred at all, 
by an appointment that he made ad interim 


is distinctly set 


ering 


it is 





pariaiee a 


‘ 
g 
' 
4 











362 


on that day which was to run in the future, 
what the suggestion that the six months’ right 
had expired rests upon, I do not understand. 
It > attempted to connect it in some way with 
ion of Mr. Stanton under 

which certainly did not 
ones in the office as by law it was 
prohibited from doing, nor did it create in any 
form or manner a vacancy in the office. No 
matter, then, whether the suspension was under 
the civil-tenure-oflice act or the aet of 1795, 
the office was not vacant until the removal; 
and whatever there may have been wanting in 
authority in that preceding action of the Pres- 
ident as not sufficiently supported by his consti- 
tutional authority to uspend, which he claims, 


‘ eceding suspen 
me ( il-t re act, 


crenarve 1 Vat 


and as covered necessarily by the act of 1867, 
ns is argued on the part of the Managers, | 
cannot ee that it has anvthing to do with 


cutting short the term during which it was com- 
petent for the President to make an ad interim 
appointment. 

There remains nothing to be considered 
except about an ad interim appointment as 
occurring during a session of the Senate. An 
effort has been made to connect a discrimina- 
tion between the session and the recess of the 


Senate in its operation upon the right of ad | 


interim or temporary appointments, with the 
diserimination 
between the filling of an office during the ses- 
sion and the limited commission which is per- 
mitted during the recess. But sutliciently, | 
imagine, for the purposes of conviction in your 
minds, it has been shown that teimporary 
appointinent does not rest upon the constitu 
tional provisions at all; that it is not a filling 
of the oflice, which remains just as vacant, as 
far as the constitutional right and duty remains 
or is divided in the different Departments of 
the Government, as if the temporary ap; 
ment had not been made. When the final 
appointment is made it dates as from and to 
sup ply the place of the person whose vacancy 
led to the ad interim Jateetitetune nt. That in 
the very nature of things there should be no 
difference in this capacity between recess and 
session sufliciently appears, and the acts of 


point- 


which the Constitution makes | 


Congress draw no distinction, and the practice 


of the Government makes not the least differ- 
ence, 

We are able to present to your notice on the 
pages of this record cases e ‘nough applicable to 
the very heads of Departments to make it 
unnecessary to argue the matter upon general 
principles any further. Mr. Nelson, onthe 29th 
of February, 1844, was appointed ad interim 
in the State Department during the session of 
the Senate. This is to be found on page 556, 
General Scott was anpointedinthe War Depart- 


ment July 23, 1850, page 537, during the ses- 
sion of the Senate; Moses Kelly, Secretary 


of the Interior, January 10, 1861, during the 
session of the Senate, at page 558; and Joseph 
Holt Secretary of War on the Ist of January, 
1861, during the session of the Senate, at page 
583. Whether these were to fill vacancies or 
for temporary disabilities makes no difference 
on the questiow; nor how the vacancy arose, 
whether by removal or resignation or death, 
he question of the ad tntferim faculty of 

appomtment depends upon no such considera 

tions. ‘They were actual vacancies filled }y 
ad interim appointment, and related all, except 
that of Moses Ke lly, to De partments that were 
covered by the legislation of 1792 and 1795 

That of Moses Ke lly to the Department of the 
Interior was not covered by that legislation, 
and would come within the same principle 
with the appointment of Mr. Skinuer which | 
have noticed on page 582. 

1 now come with the utmost confidence, as 
having passed through all possible allegations 
of independent infraction of the statute, to the 
consideration of the removal of Mr. Stanton as 
charged as a high crime and misdemeanor in 
the first article, and as to be passed upon by 
this court under that imputation and. under 
the President's defense. ‘The crime as charged 
nust be regarded as the one to be considered, 


SUPPLEMENT TO 


and the crime as charged and also proved to 


be the only one upon which the judgment has 
Your 
obvious suggestions relieves very much of any 
difficulty and of any protracted discussion this 
very simple subject as it will appear to be. 

Before taking up the terms of the article and 
the consideration of the facts of the procedure 
tention now, for we shall need to 
use them as we proceed, to some general light 
to be thrown both upon the construction of 
the act by the debates of Congress and upon 
the relation of the Cabinet as proper witnesses 
ir proper aids in reference to the intent and 
purpose of the President within the practice 
of a Government, and with the latter first. 

Most extraordinary, as I think, views ™ ive 
been ie sented in behalf of the House of Re p- 
resentatives in relation to Cabinet ministers. 
lhe personal degradation fastened upon them 
by the observations of the honorable Manager 
{| Mr. Bourweut] I have sufficiently referred to ; 
but I recollect that there are in your number 
two other houorable Senators, the honorable 
Senator from Maryland (Mr. Jounson] and 
the honorable Senator from lowa, [Mr. Har- 
LAN, ] who must take their share of the oppro- 
brium which yesterday | divided among three 
members of this court alone. 

But as matter of constitutional right, of 
ability of the President to receive aid and di- 
rection from these heads of Departments, it 
has been presented as a dangerous innovation, 
of a sort of Star Chamber council, I sup- 
pose, intraded into the Constitution, that was 
to devour our liberties. Well, men’s minds 
change rapidly on all these public questions, 
wae perhaps some members of this honorable 

‘nate may have altered their views on that 
point from the time of the date of the paper I 
hold in my hand, to which [ wish to ask your 
attention. It is a representation that was made 
to Mr. President Lincoln bya very considerable 
number of Senators as to the propriety of his 
having a ( that 
di scharge of his arduous executive duties: 

‘The theory of our Government, the early and 
uniform practical construction thereof, is that the 
President should be aided by a Cabinet council agree- 
ing with him in political principle and general pol- 
icy, and that all important measures and appoint- 
ments should be the result of thei ircombined wisdom 
and deliberation. The most obvious and necessary 
conditionof things, without which no Administration 
can enecoets we and the public believe does not ex- 
ist; and, therefore, such selections and changes in 
its members should be made as will secure to the 
country, unity of purpose and action in all material 
and essential respects. More especially in the pres- 
ent crisis of public affairs the Cabinet should be 
exclusively composed of statesmen who are cordial, 


resolute, unwavering supporters of the principles and 
purposes above mentioned.’ 


There are 
to me the signatures of tweuty-five Senators. 
Whether it was so signed or not I am not ad- 
vised; but that it was the action of those Sen- 
ators, I believe, isnot doubted, and among them 
there are some fifteen or more that are mem- 
bers of this present court. ‘The paper has no 
date, but the occurrence was, I think, some time 
in the year 1862 or 18638, a transaction and a 
juneture which is familiar to the recollection 
of Senators who took part in it, and doubtless 
of all the public men who | have the honor 
uow to address. 

These honorable Managers in behalf of the 
House of Representatives do not hold to these 
ideas at all,’and L must think that the course 
of this court in its administration of the laws of 
evidence as not enabling the President to pro- 
duce the supporting aid of his Cabinet, which 
you said he ought to have in all his measures 
aud views, has either proceeded upon the 
ground that his action, in your judgment, did 
not need any explanation or support, or else 
you had not sufficiently attended to these 
valuable and useful views about a Cabinet 
which were presented to the notice of Presi- 
dent Lincoln. Public rumor has said, the 
truth of which | do not vouch, as I haye no 
knowledge, but there are many who well know 
that the President rather turned the edge of 
this representation by a 


to pass. necessary concession to these 


l ask your at 


abinet 


appended to this paper as it comes | 


suggestion whether in | 


fact the meaning of the honorable 


could aid him in the |! 





Se "NAatOrs th 
was not that his Cabinet should agree 


them rather than with him, Mr. Lincoln, Hoy. 

ever that may be, the doctrines are good 4, st 

are acc ording to the custom of the country and rest 

the law of our Government. or ' 
We may then find it quite unnecessary 

refute by any very serious and prolonge 1 





’ a} 

ae the imputations and invectives a ae M 
Cabinet agreement with the President which out 
have been urged upon your attention. a ey] 
And now, as bearing both on the question of tee J 

a fair right to doubt and deliberate on the part a 
of the President on the constitution; alite 0 phe 
this law, the civil-tenure act, and on ieee the 
struction of its first section as embracing er not wou 
embracing Mr. Stanton, I may be permitted to h i 
attract your attention to some points in the | 


debates in the Congress which have not yet 
been alluded to, as well as to repeat some very 
brief quotations which have once been pre: ' 
sented to your atte ntion. I will not recalj the 
history of the action of the House on the gep. 
eral frame and purpose of the bill, nor the be 
persistence with which the Senate, as one of 
the advisers of the President in the matters of 
appointmentas well as a member of the legis. ofli 
lative branch of the Government, pressed the api 
exclusion of Cabinet ministers from the sad 
view of the bill altogether; but when it w; 
found that the House was pe rsistent also in its 
view, the Senate concurred with it on confer- the 
ence in a measure of accommodation con we 
cerning this special matter of the Cabinet which sli 
is now to be found in the text of the first sec- 
tion of the act. In the debate on the tenure- ita 
of-office bill the honorable Senator from Or Se 
gon, | Mr. Witiiams,] who seems to have had, au 
with the honorable Senator from Vermont, rij 
{[Mr. EpmMuNDs,] some particular conduct of hi 
the debate according t6 a practice apparently wn 
quite prevalent nowin our legislative halls, lo 
said this; de 

“I do not regard the exception as of any great ¥ 
practical consequence’ — ( 

That is, the exception of Cabinet ministers— M 
‘because I suppose if the President and any head of 
a Department should disagree so as to make their re- 
lations unpleasant, and the President should signiiy 
a desire that that head of Department should retire 
from the Cabinet, that would follow without any e 
positive act of removal on the part of the Presi- C 
dent.’’—Congresstonal Globe, Thirty-Ninth Congress, 
second session, p. 383. 

Mr. SuerMan, bearing on the same point, 
said: ' 

**Any gentleman fit to be a Cabinet minister, who 
receives an ihtimation from his chief that his longer ( 
continuance in that oflice 1s unpleasant to him, N 
would necessarily resign. If he did not resign it u 
would show he was unfit to be there. I cannot 
imagine a case where a Cabinet officer would hold q 
on to his pisce ie defiance and against the wishes ot U 
his chief.”’—Jbid., p. 1046. 

But, nevertheless, this practical lack of r 
portance in the measure, which induce: I r 
Senate to yield their opinions of regularity ot 
governmental proceedings and permit a modi { 
fication of the bill, led to the enactment as it 
now appears; and the question is how this ] 
matter was understood, not by one man, no 
by one speaker, but, so far as the record g ; 
by the whole Senate on the question of ¢ ( 
struction of the act as inclusive of Mr. Stan 
ton in his personal incumbency of office or 
When the conference committee reported | 
the section as it now reads as the result of 4 
compromise between the Senate in its frn 
views and the House in its firm a) ay s th 
honorable Senator from Michigan [Mr. How- 
AnD | asked that he proviso might bee ne lained. 
Now you are at the very point of finding ou 
what it means w ‘hi u a Senator gets so far as to 
feel a doubt and wants to know and asks th se 

{ 
who have charge of the matter and are {u!') 
competent to advise him. The honorab! 
Senator { Mr. WiLLiams | states: 
“Their terms of office shall expire when the ter : 

of office of the President by whom they were appoint 


expires. 
*T have from the beginning of this controv 


on 


nob 


ersy 


| regarded this as quite an immaterial matier, “ed 
| have no doubt that any Cabinet minister who has : 


ypose 


particle of self-respect—and we ean hardly sul pee 
that any man would occupy so responsible an ollie 








lestion of 


the Da 


Nality ¢ t 


the COn. 
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» halls, 


t having that feeling—would decline to re- 
-. the Cabinet afterthe President had signified 





it his presence was no longer needed. As 

r of ‘se the effect of this provision will 

t to very little one way or the other; for I 

; that whenever the Presideut sces proper 
; elf of an offensive or disagreeable Cabinet 


r. he will only have to signiiy that desir 
nist rwill retire and a new appointment 


made.’ —Lbid., Ps 1515. 
— 3 . , . " 
Mr, SHERMAN, one of the committee of con- 


ence, States: 
“T agreed to the report of Z ie conference commit 
e with a great de al of reluc : 
I think that no gent le ag no uian of any sense 
ehonor, would hold a position as a Cabinet officer 
' his chief desired his removal, and, therefore, 
ightest infimat ion onthe part of the President 
i id-als ys secure th ignati nofal nines 
» For this reason L és not wish to jeopard this 
i by an unimportant and ecllateral question.’ 


He proceeds further: 

“The prop sition now submitted by the conference 
committee — 

And this was in answer to the demand of the 
Senate to know from the committee what they 
had done and what the operation of it was to 
be. [he answer of Mr. SHERMAN is: 


{ter 


} 
he si 


“The proposition nowsubmitted by thee onference 
mittee is that a Cabinet minister shall hold his 
oflice during the LIFE or TERM of the President who 
appointe dhim. Jf the President dies the Cabinet goes 
-if the President ts removed for cause by impeac h 
ment the Cabinet goes out; at the expiration of the 
_of the Preside nt’s office the Cabinet goes out.” 
(his is found at page 1515 of the Globe of 
that year. Now, how in the face of this ean 
we with patience listen to lopg arguments to 
show that, in regard to Cabinet ministers situ- 
ted as Mr. Stanton is, the whole object of lim- 
ation of the proviso and the bill to which the 
Senate was ready to assent becomes nugatory 
ind unprotective of the President’s neces#ry 
right, by a constructive enforcement against 
hun of a continuing Cabinet officer whom he 
vever appointed at all? And how shall we 
tolerate this argument that the term of a Presi- 
dent lasts after he is dead, and that the term in 
vhich Mr. Stanton was appointed by Mr. Lin- 
» lasts through the succeeding term to which 
Mir. Lineoln was subsequently elected? Lut 
fis not the point. You are asked t 
ident from office under the stigma of 
»peachment for crime, to strike down the only 








oOremove 


asre 


{ ed head of the Government that the actual 
circumstances permit the Constitution to have 
recourse 10, and to assume to yourselves the 


jvestra'ion and administration of that oflice 
ad interim upon the guilt of a President in 
thinking that Mr. SuerMAn, in behalf of the 
conference committee, was right in explain- 
ing to the Senate what the conference com- 
mittee had done. Nobody contradicted him; 
nobody wantedany further explanation ; nobody 
doubted that there was no vice or folly in this 
act that, in undertaking to recognize a limited 
right of the President not to have ministers 
retained in office that he had not had some voi 
in appointing, gave it the shape, and upon 
these reasons, that it bears to-day. 

And I would like to know who it is in this 
honorable Senate that will bear the issue of the 
scrutiny of the revising people of the United 
States on a removal from ollice of the Presi- 
dent for his removal of an officer that the Sen- 
ate has thus declared not to be within the pro- 
tection of the civil-tenure act. Agree el 
judicially, afterward it may be determined 
anywhere that he is, who will pronounce a 
judgment that it is wrong to doubt? Ego 
assentior eo, the President might well say in 
deference to the opinion of Mr. SuexMan, even 
if that judgment of some inferior court, to say 
nothing even of the highest, the Supreme 
Court, or the highest special jurisdiction, this 
court, should determine otherwise. 

Buy the matter was brought up a littlewore 
distinetly. Mr. Doo.irrLe having said that 
this proviso would not keep in the Seeretary of 
War and that that had been asserted in debate 
as its object, Mr. SHerMan, still having charge 
of the matter, as representing the conference 
committee, proceeds: 

“ That the Senate had no such purpose was shown 
by its vote twice to make this exception. That this 


provision does not apply to the present case isshown 
by the fact that its languace is so framed as nof to 


apply to the present President. The Senator shows 
that himself, and argues truly that it we Kn rt pre 
vent the present President from 1 ving the S 
retary of War, the § retary of the Navy. and the 
Secretary of State And if L supposed that either of 
these genti en Wassu Wanth bam lL.inhonor, 
as to hold his place afier the politest intimation by 
the President of the United Sta that his services 
were no longer 1 ied, L, certainly su Sena . 
would ¢ ent to his removal lL so would w il 
hat is at page 1516 of the Globe; and yet 
later, in continuation of the explanation, 


le Senator says thus definitely: 





Ve provide that a Cabinet ministershall hold his 
fice, not for a fixed term, NOT until the Senate 
ill consent to his removal, but as long aa the pow 

I sofice. If the prinetpal office is 
vacated, the Cabinet nister ves OUt,”’- Page 1517. 
And if the prit ipal off e is not 
death und Covernment, we ¢ 
] 0 ice of thei 
itors. T pre pon 3 nt 
evita ] the 8 th ble ( ht ot 
tor il | i lot and Cone l on 
press upon particular Senators who took 
part_in it, especially. T press it upon the con 
( irring, itil ti iw, aA ning. y elt con 
firming, corrobe nesil ce of tl W eSen 
ate And I would ask . President of the 
{ '< ind his Cabin having before 
them th question pon their n solution of 
the ambigu or difliculties, if there ] ny 
ind Lthink there are 1 ein ta ( n, miaht 
not well 1 pos pon h} ' oft t S ite 
tl it they wo | not have iv | f th | 1 if 
ithad any such effieacy as now pi led 
for it, and thre ‘xplanation of the committee, 
and the ac eptance of it by the Senate that it 
had no such possible ¢ ru m or fore 
‘theless, if the President must be con 
victed of a hig h crime and misdemeanor for this 
coneurrence with your united judgments, and 


that sentence proceeds also from your united 
judginents, we shall have rreat difficulty in 
knowi ig which of your united judgments is 
itled to the most regard. 

In the House thi 
the statements of 4 
Wintiams and Mr. 


Managers, constituted the conference commit 


oa ee a ; a te 
tee, Mr. Vy ILLIAMS having Veen, a Is Wel 
known, one of the principal promoters of thi 
Original me ure Mr. Scuenck st pon 

' ; oe 
& similar inquiry made in ¢ [louse a » wha 
they had all done on conference: 

*A compromise WW is made by which a f further 
amendm ent isaddes to this portionof th ain that 
the term of office of the heads of Departments shall 
expire with the term of the President she. appointed 
them, allowing those heads of Departmentsone month 
longer, in which, in case of death or otherwise, other 


heads of Departments can be named. ‘This is the 
whole effect of the proposition reported by the com- 
inittee of conterence, 


And again: 


** Their terms of office are limited, as they are not 
now limited by law,so that they expire with the term 


of service of the President who appoints them and 


ne month afrer.’—Congressional Globe, second ses 
sion 'Thirty-Ninth Congress, page 1340. 


Not the elected term. but ** the term of ser- 


vice ;’’ and if removal by impeachment term- 
—_ s the term of service, as it certainly does, 
yr death by a higher power equi ally terminates 
it, upon Mr. ScHENCK’S view, in which appar 
ently Messrs. Managers Wiison and WILLIAMS 
econeurred, the House is presented as coming 
to the same conelusion with the Senate. Nev- 
rave matter left of crime 


House for 


econdemnat on sougnt irom 


ertheless. the whole ¢ 
is an impeachment of the making 
the removal, and a 
the Senate upon the same ground; and we are 
brought, deration of the 
meaning of the act, of its constitutionality, of 
the right of the President to put its constitu- 
tionality in issue by proper and peaceful pro- 
ceedings, or of his right to doubt and differ on 
the construction, and honestly, peacefully to 
proceed, as he might feel himself best advised, 
to learn what it truly meant. 

And now I may here at once dispose of what 
1 may have to say definitely !n answer to seme 
proposition insisted on by the honorable Man- 
ager, [ Mr. Bourwe t. } ‘He has undertaken to 
disclose to you his views of the result of the 


c 


therefore, to a consi 


‘(| debate of 1789, and of the doctrines of the 
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Government as there developed, and has not 
hesitated to claim that the limitation of those 


dl ctrines Was contined to app ormtments daring 
the recess of the Senate. — Nothing could be 
less supported by th » debate or by the prac tice 
Ot the Crovernment In the whole of that 
debate, from beginning to end, there is not 


stinetion that the 
honorable Manager has not hesitated to lay 
down in print tor your guidance as its result. 
whether or 


tound any suggestion of the di 


Lhe whole question was otherwise, 
the Presi 


ruld he not 


, 


no the power of rem oval res ded in 
dent absolutely. If it did. why 
remove at one time as well as at another 
Lhe ae of appointment we is restricted in 
the Yonstitution by: adi stinetion between reces 
and session. If,on the other hand. the power 
of removal was administerable by Conggess, tt 
needed to provide for its deposit with the Pre 
ident. if hat was the idea, as well in time of 
session as in time of recess, because the whole 
question and action of the separate exercis 
of the power of removal from the power of 
appointment would arise when the emergency 
of removal dictated instantaction. Weunder 
stand that when the removal is political, or on 
the plan of rotation in office, as we eall it, the 
whole motive of the removal is the new 
appointment. 

he new appointment is the first thought 
and wish. ‘There is no desire to get rid of the 
old otlicer except for the purpose of getting 1y 
the new. And therefore 
of the Government in its mass of action, since 


the general practice 


the times of rotation in oflice began, is of this 
political removal, which is not getting rid of 
the old officer from any objection to him, but 
place is wanted for the new. 
Llence all this parade of the action of the Gov 
ernment showing that it has been the habit in 
those political appointments to send in the 
name of the new man, and by that action put 
him in the place of the old, serves no purpose 
of argume and carries not a penny’s weight 
on the question. The form of the notice as in 
the last one on your table, the appointment 
of General Schotield, and so from the beginning 
yt the othce, is ‘* in place of A B,’’ not *‘ to be 
removed by the Senate,’ but ‘‘of A Bb, re 
meaning this: ‘* 1, as President, have 
no power to appoint unless there is a vacancy ; 
| tell you that I have made a vacancy or pr 
sent to you a case of vacancy created by my 
will, by removal; not death or resignation ; 
and I name to you C D to be appointed in the 
place of A B, removed.’’ That is the mean- 
ing of that action of the Government. 

You will observe that in finding cases in the 
practice of the Government where there has 
been a separate act of removal, during session 
yr durin: gy recess e ithe r, we are undertwo neces 
sary restrictions as to their abundance or fre 
, which the nature of the circumstances 
The first is that in regard to Cabinet 
officers you can hardly suppose an instant in 
vhich a removal can be possible, because in 
the language, honorable 
hardly conceive of the possibility of a Cabinet 
officer's not resigning when it is intimated t 


because his 


il oved,”’ 


quence 


et 5. 


Senators, you can 


him that his place is wanted ; - and, therefore, a! 


this tirade of exultation that we found no case of 
removal of a Cabinet oflicer save that of ‘Timo- 


thy Pickering rests upon Senator SHERMAN 
proposition and Senator WiILLIAMS’s propo 
sition that you cannot conceive of the possi 


bility of there being a Cabinet minister that 
‘ 


would need to be removed, and the practice of 
these honor 





our Government has shown tl 
able Senators were right in their proposition, 
and that there never have been, from the founda 
tion of the present time, 
but two cases where there were Cabinet minis 
ters that on the slightest intimation of their 
chief did not resign. Now, do not urge on u 


Government to the 


the paucity of the cases of removal of head 
of Departments as not helping the practice ot 
the Government when that paucity rests up 
retirement whenever a President desires it. 
Mr. Pickering, having nothing but wild lat 
for his a and a family to 
told Mr. Adams that he would 


sustain, fl Lily 


pot resigu, be- 








So4 


it would not be convenient forehim to 
make any other arrangements for a living until 
the end of his term; and the President, without 
that consideration of domestic reasons which 
perhaps Mr. Pickering hoped would obtain with 
him, told himthat he removed him, and he did ; 
aud he went, | believe, to his wildland and was 
imprisoned there by the squatters, and came 
into very great disaster from thisremoval. Mr. 
Mr. Stanton, underthe motives of public duty, 
itis said, takes the position that for public rea- 
sons he will not resign. These are the only 
two cases in our Government in which the ques- 
tion has arisen, and in one of 
pas the civil-tenure act, the Secretary 
Was instantly removed by the power of the Pres- 
ident, and 
long sufferance, 


Cause 


age of 


We can find in the history of the Govern- 
ment—for we should hardly expec&to escape 
the occurrence when we have so many ofhcers 
Instances enough removal by executive 
aithority during the session of the Senate of 
subordinate otheers of the Government who 
derived their appointment from the President, 
by the advice and consent of the Senate, and 
every one of those cases is pertine nt and an 
mstance. You will observe in regard to them, 
as I said before, how peculiar must be the sit 
uation of the officer and oflice and of the Pres- 
ident toward them when this separate, inde- 
pendent, and condemnatory removal needs to 
take place. In the first place, there must be 
some fault in the conduct of the officer, not 
necessarily crime, and not necessarily neglect 
of ofhce, but some fault in manner at least, as 
of that collector down in Alabama, who, when 
he was asked by the Secretary of the Depart- 
ment how far the Tombigbee ran up, answered 
that it did not run up at all, [laughter ;] and 
he was removed from oflice for his joke on the 
subject of the ‘Tombigbee river not running up, 
but, as other rivers do, runningdown. It does 
not do to have these asperities on the part of 
inferior officers. So, too, when the fault arises 


Oi 


of peculation, of deficiency of funds, or what | 


not, the sureties know of it, come forward and 


say to the officer, ‘* You must resign; we cannot | 


be sureties any longer here ;’’ and in nine cases 
out of ten, where an occurrence would lead to 
removal, it is met by the resignation of the 
inferior ollicer. Therefore the practice of the 
Goverument can expect to suggest only the 
peculiar cases where promptitude and neces- 
sity of the rough method of removal are alike 
demanded from the Executive. I will ask the 
attention of this honorable 
we have presented in our proofs, with the page 
and insiance of each removal during the ses- 
sion of the Senate. That is the condition of 
this list—the whole of it: 








Year, Page. 
ie, RII a cain citi snnckiuteveaaie 1800 3o7 
Vhomas Eastin, navy agent at . 

i mecntonaess chiicadhatenn acon 59 
Ivaac Henderson, navy agent................. 571 
dames 5. Chambers, navy agent. §72 
I 573 
John Thomas........ Ba eek conte 573 
Samuel B. Markee eci.cccis,..cccce..c00 oeesee 1860 581 
I Si I i haat, 5 dened inal 1860 531 
PE TIEEE STIG. v0vy<tienasnvehansengrneneens onceed L361 581 


them, before the 


in the other it was attempted after 


court to the cases 


I think the honorable Senators must give | 


their assent to the propositions | have made 
that in regard to Cabinet officers it is almost im- 
possible to expect removal as a separate act; 

that political removals necessarily have for 
their dent step the selection and presentation 
of the new man for whose enjoyment of oflice 
the removal is to take place ; that in regard to 
criminality and necessity requiring instant re- 
moval of subordinate ollicers, resignation will 
then be required by their sureties or by their 
sense of shame or their disposition to give the 
easiest issue to the difliculty in which they are 
placed; and when with the circumstances of 
the matter reducing the dimensions of the pos- 
sibility and of the frequency within these nar- 
row limits | present to you in behalf of the 
respondent these evidences of the action of 
this Government during the session of the 
Senate, 1 think you must be satisfied with the | 


proposition assented to by every statesman—I || into your evnsideratious of crime, then you ! faith construed this law as not including 


SUPPLEMENT TO 


think assented to by every debater on the pas- | 


sage of this civil-tenure act: that the doctrine 
and the action and the practice of the Govern- 
ment had been that the President removed in 
session or in though some discrimin- 
ation of that kind was attempted; but the 
facts, the arguments, the reasons all show that 
removal, if @ right and if a power, is not dis- 
criminated between session and recess. 

Look at it in regard to this point: the Sen- 
ate is in session, and a public officer is carrying 
on his frauds at San I'rancisco or at New York 
wr wheresoever else, perhaps in Hong Kong 
or Liverpool, and it comes to the knowledge of 
the Executive ; 


recess, 


the session of the Senate goes 
the factof his knowledge does not put him 
in posse ssion of a man to sueceed him 
either in his own approvs al or in the assent of 
the new nominee; and if it is necessary under 


On 5 


good 


our Constitution thatthe consul at Hong Kong 
or at Liverpool, or the sub-Treasurer at New 
York or the master of the mint at San Fran- 


cisco, should go on with his frauds until you 
and the President can find aman and send him 
there and get his assent and his qualifications, 
very well. It is not a kind of legislation that 
is adapted to the circumstances of the case is 
all that I shall venture to suggest. Whatever 
your positive legislation has done or attempted 
to do, no construction and no practice of the 
Government while the executive department 
was untrammeled by this positive restriction 
has ever shown a discrimination between ses- 
sion and Of course, the difference 
between session and recess is shown in the 
political appointments where, the object be ing 
the new appointment, the commission goes out 
in the recess; where, during the session, the 
object being the new appointment, it must pro- 
ceed through the concurrence of the Senate. 
And now that | come to consider the actual 
merits of the proceeding of the President and 
give a precise construction to the first section 


recess. 


| between the Constitution and the law 


| tional laws 


of the bill, I need to ask your attention to a || 


remarkable concession made by Mr. Manager 
Bur.er in his opening, as we regarded it, that 
if the President, having this wish of removal, 
had accomplished it ina method the precise 
terms of which the honorable Manager was so 
good as to furnish, then there would have been 
no occasion to have impeache dhim. It is not 
then, after all, the Sortiter in reou the part of 


mora aoalliyaienndans iinet ¥ 


would be punishing the Pr resident for an ery, 
of judgment, releasing him or condemniy & hit 
according as he happened to have decid. 
right or wrong, and that the honorable \,,. 
ager tells us 1s contrary to the first pring 

of justice. Let us, before we get through yw, 
this matter, have some definite meeting .¢ 
minds on this subject between these 
able Managers and ourselves. 

At page 514, in the argument of the honor. 
able Manager, [Mr. Bourwett,] we are toia 
that ‘the crime of the President is not, either 
in fact or as set forth in the articles of impe 

ment, that he has violated a constitutional I aw: 
but his crime is that he has Violated a law. 
and in his defense no inquiry can be mad, 
whether the law is constitutional,’ ? a that 
the Senate in determining innocence or gy 
is to render no judgme nt as to the constitu \ 
tionality of the act. 1 quote the results of | 
propositions, not the full language. At page 
815 this is the idea: 

** If the President may inquire whether the laws are 
constitutional, and execute those only which he 
lieves to be so, then the Government is the Govern 
ment of one man, If the Senate may inquire and 
decide whether the law is in fact constitutional, ang 
convict the President if he has violated an act be- 
lieved to be constitutional, and acquit him if thy 
Senate think the law unconstitutional, then the 
President is, in fact, tried for his judgment, to be 
acquitted if, in the opinion of the Senate, it was a 
correct judgment, and convicted if, in the opin 
of the Senate, his judgment was erroneous, This 
doctrine offends eve ry principle of justice.” 

That doctrine does with us offend every 
principle of justice that a President of the 
United States should be convicted when ho: 
estly, with proper advice, peacefully and di 
eee) he has sought to raise a question 

; and the 
honorable Manager can escape from our argu 
ment on that point in no other mode than by 
the desperate recourse of saying that consti 
and unconstitutional laws ar 
alike in this country of a written Constitutic 
and that anybody who violates an unconstitu 


ir 


honor 


be- 


l- 


| tional law meets with some kind of punish 


ment or other. This confusion of ideas as to 


| a law being valid for any purpose that i is un- 
| constitutional I have already sufficiently ex 


the President that is complained of, but the || 
|, absence of the suaviter in modo; and you, as | 
/a court, upon the honorable Manager's own 


argument, are reduced to the necessity of re- 
moving the President of the United States not 
for the act, but for the form and style in which 
it was done, 
was removed for saying that the river Tombig- 
bee did not run up atall. 

But more definitely the honorable Manager 


[ Mr. 


to them—bearing on the very merits of this 
case. We argue thatif this act be unconstitu- 
tional we had a right to obey the Constitution, 
at least in the intent and purpose of a peace- 
ful submission of the matter to a court, and 
that our judgment on the matter, if deliberate, 
honest, and supported by diligent application 
to the proper sources of guidance, is entitled 
to support us against an incrimination. ‘l’o 
meet that, and to protect the case against the 
injury from the exclusion of evidence that 
tends to that effect, the honorable Manager 
{ Mr. Bourwe.1.] does not hesitate to say that 
the question of the coustitutionality or uncon- 
stitutionality of the law does not make the 
least, difference in the world where the point is 
that an unconstitutional law has been violated, 


just as the collector at Mobile | 


Bovutrwe..] has laid down two firm and || 
strong propositions—I will ask your attention | 


Constitution and not under the law! 


an oath to preserve the ¢ 


posed in a general argument. 
says: 

‘It is not the right of any Senator in this 
be governed by any opinion he may entertair 
constitutionality of the law in question.’ 

You may all of you think the law is un- 
constitutional, and yet you have got to remov 
the President! ‘‘1It has not been annulled by 
the Supreme Court.’’ And you may simply 
inquire whether he has violated the law. 

That is pretty hard on us that we cannot 
even go to the Supreme Court to find ou 
whether it is unconstitutional, and we cannot 
regard it on our own oath of office as uncon 
stitutional and proceed to maintain the obliga 
tion to sustain the Constitution, and you 
cannot look into the matter at all, but the 
unconstitutional law must be upheld! 

‘*Nor can the President prove or plead the m 
by which he professes to have been gov erned in his 
violation of the laws of the country. 

What is the reason for that? He has taken 
Constitution, and there- 
say that he acted under the 


His oath 
strikes him so that he cannot maintain the 


At page 815 he 


} 


tive 
ve 


fore he cannot s 


Constitution, and the Constitution cannot pro-: 


tect him ! 
A man who breaks an unconstitutional law 
on the ground that it is unconstitution: al, and 


| that he vhas aright to break it, is ‘‘a defiant 
| usurper.’ 


and for a President to violate an unconstitu- || 


tional law is worthy of removal from ofiice. 
Now, mark the desperate result to which the 
reasoning of the honorable Managers, under the 
pressure of our argument, has reduced them. 
Chat is their proposition, and the reason for 
that proposition is given in terms. If that is 
not so; if the question of constitutionalily or 
| unconstitutionality in faet is permitted to come 


/as to the point of guilt or innocence? 


Those are the propositions, and I think the 
honorable Manager is logical; but the @ th- 
culty i is that his logic drives bites to an absu ind 
ity which, instead of rejecting, he adopts—a 
fault in reasoning which certainly we should 
not expect. 

On the question of construction of the lav 
what are the views of the honorable Man: agers 


President in good 


Mr. 


‘have claimed that if the 
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shi 
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r AN error Sanfon under its protection, and he went on 

Ding hin non that opinion, he cannot be found guilty. 

» decidea honorable Manager, | Mr. Bourwett,]) at 

tb hk vo 889, takes up this question and dispose Ss 

INCI plac > in this very peculiar manner: 

‘e Ifalaw’— 

Cur | ask your attention to this: 

~ hon “Tea lav passed by Congress be equivocal or am- 
jousin itstermsthe Executive, being called upon 


nister it, may apply lis own best judgement to 
1 ilties beture him, or he mayseek counsel of 
! rs or other persons; and acting thereupon 
ut evil intent or purpose he would be fully 


iueu 


We never contended for anything stronger 


that— 
nat thal 





.o would be fully justified, and upon no principle 
git could he be held to answer, as tor a misde- 


and ¢} 


Or gu r in ollice. 

constit Logie is a good thing, an excellent thing; it 

ts of his perates upon the mind without altogether 

At page yielding to the bias of feeling; and as we press 
in argument, however narrow it may be, if it be 


e laws are gical, the honorable Managers seem obliged 


ch he to bend to it, and in both cases have thrown 
ae - away their accusation. ‘Tellme what more do 
onal, and weneed than this, an ambiguous and equivocal 
D act be law which the President was called on to act 
the ur the inder, and might, as we tried to prove, ** seek 
nt, to he ounsel {rom his olflicial advisers or other proper 
it was a ersons, an acting thereupon without evil 
— t . ntent purpose he would be fully jus cers 


id upon punnendle of right could he be li id 


] . to answer as for @ misdemeanor in oll e?” 

ae And what is the answer which the honorable 

u t ) . . 

= Managers make to this logical proposition? 

n i ! . . ° : ‘ e @ 

and . Why, that this act is not of that sort; it 1s as 

eg 5 ain as the nose on a man’s face, and it was 

ee nothing but violent resistance of light that led 
red wy body outside of this Senate to doubt what 
at tmeant! The honorable Manager who follows 

ETI me | Mr. BinGuam | will have an opportunity to 

or ‘orrect me in my statements of their proposi- 

‘uty ; tions, and to furnish an adequate answer, | 

ea doubt not, to-the views | have had the honor 

put uow to present. 

th ont And now take the act itself, which is found 

uS as to . : 

at page 430 of the edition of the statutes Ll have 

iS ull: ‘ ° ° : 

aes 3 before me. It is provided— 

815 ‘That every person holding any civil office to 
Which he has been appointed by and with the advice 
and consent of the Senate, and every person who 

tria shall hereafter be appointed to any such office, and 

n shall become duly qualified to act therein, is and shall 
be entitied to hold such office until a successor shall 

; have been in like manner appointed and duly qual- 

1S ified, except as herein otherwise provided.” 

remove Then the ‘* provision otherwise’ is: 

- se " Provided, That the Secretaries of State, of the 

simpy Treasury, of War, of the Navy, and of tlhe Interior 
the Postmaster General, and the Attorney General, 

cannot shall hold their otlices respectively torand during the 
term of the President by whom they may have been 

a ippointed, and for one month thereafter, subject to 

cant removal by and with the advice and consent of the 

uneo! Senate.”’ 
obliga lhat is the operative section of this act of 


erecting and limiting the new arrangement of 
ut the oflices. ‘Lhe section of incrimination, so far 
as it relates to removal, | will read, omitting 
all that relates the sixth 


mot to any other matter ; 
in section : 

“That every removal” * . e 8  “Gon- 
taken trazy tu the provisions of this act” * . 8 * 
thers shall bedeemed, and is hereby declared to be, a high 

Misdemeanor ’’— 
ar tn } ‘ ‘ 
oi I alter the plural to singular— 
n the “And upon trial and conviction thereof, every per- 


son guilty thereof shall be punished by a fine not 
exceeding $10,000, or by imprisonment not exceeding 


five years, or both said punishments, in the discretion 
ol the court.’ 


You will observe that this act does not affix 
a penalty to anything but a ‘‘removal,’’ an 
accomplished removal. Acts of a penal na- 
ure are to be construed strictly ; and yet when- 





dith- ever we ask that necessary protection of the 
surd liberty and of the property and of the life ofa 
ts—a ciuzen of the United States under a penal 
hould slatute, we are told that we are doing some- 

thing very extraordinary for a lawyer in be- 

e law half of his client. All principles, it seems, 
agers are to be changed when you have a President 

We 1 defendant; all the law retires, and will 
good aud object and politics assume their comp lete 
, Mi predowinance and sway, and everything of 


THE 


* years or 


CONGRES 


law, of evidenee, and of justice is narrow and 
not enlarged. ‘That may be. All [I ean say 
s thatif the President had been indicted under 
us act, ot should hereatter be indicted under 


then the law of the land would apply 


oO his case as usually administered, and it he 
las not removed Mr. Stanton he cannot be 
punished for having done it. You might have 


punished an atten pt to remove. See what 


you have done in regard to appointments: 


made, had, 
ions of this aet, 

ountlersigni ig, rr 
er of authority for, 
1 appointment or empioy- 
and is hereby declared to be, 


1 


“Every appointment or employment, 
or exercised, contrary to the provis 


ind the making, signing, seaill 


, } ’ - ? nt ] 
ISSUINE ¢ any ! 

in respect to any suel 
ment, shall be deemed, 


high misdemeanor. 


tim 2 | 


lhere you 


} ’ 
made not only 
ment, but 


tempt on movement 


have an appoint- 
an at of the pen 
toward an appointment a crime, and you will 


punish it, | suppose, some day or other. But 
removal stands on act and fact. Now, what 
does the article charge this behalf, for I 


believe as yet it has not been claimed that it 
is too narrow to insist that the crime as charged 
in the article shall be the one you are to try. 
‘‘Removal’’ is not charged in the articles an y- 
where; the allegation is that Andrew Jo} 


jnson 
did unlawfully and in violation of the C 
tution ‘‘issue an order in writing for the re- 
moval of Edwin M. Stanton, on — to 
violate’ the eivil-tenure act, and * thintent 
to remove him, the Senate being ty session.’ 
lf you had had a section of this statute that 
said **any eee or the signing of any letter, 


of removal, 
you would have had 


or mandate 


then 


or orde rT. @ Pr paper, 


shall be a erime, 


an indictment and a crime before you ; but 
you have neither crime nor indictment as ap- 
pears from this first article. And yet it may 


be said that in so small a matter as the ques 
tion of the removal of a President it does not 
do to insist upon the usual rules of construc- 
tion of a criminal law. I understand the prop- 
osition to be this: that here is . criminal law 
which has been violated ; that by the law of 
the land it has been violated, so that indict 
ment could inculpate, verdict would find guilt, 
and sentence would follow at law; and that 
thereupon, upon that predicament of guilti- 
the President of the United States is ex- 
posed to this peculiar process of impeach- 
ment; andif Il show that your law does not 
make punishable an attempt to 
letter of removal, and that your 
uot charge a removal, and that is good at law, 
the n it rood aga inst impeachment, or else 
you must come back to the proposition that 
you do not need a legal crime. 

So much for the law. What is the true atti- 
tude of Mr. Stanton and of the President 


hess, 


remove ora 
article does 


is 


of 


the United States toward this office and this 
othcer at the time of the alleged infraction of 
the law? Mr. Stanton held a perfectly good 
title to that office by the commission of a Presi- 


dent of the United States to hold it, accord- 
ng to the terms of the commission, ‘** during 
the pleasure of the President for the time 


‘That is the language of the commis- 
He held a good title to the otlice. <A 
quo warranto moved against him while he held 
that commission unrevoked, unannulled, and 


being.’’ 
sion. 


{| undetermined would have been answered by the 


production of the commission, ‘| hold this 
oflice during the pleasure of the President of the 
United States for the time being, and | have not 
. been removed by the President of the United 
States.’’ That was the only title he held up to 
the passage of the civil-tenure act. By the pas- 
sage of ihe civil-tenure act it is sai | that a stat- 
utory title was vested in him not proceeding from 
the executive power of the United States at 
all, not commissioned by the Exeet 
United States at all, not to be found, ascer- 
tained, or delegated by the Executive of the 
United States at a statutory tith 
added to his title from the executive authority 
which he held during pleasure, which 
him a durable determinable only one 
month after the expiration ef some term of 
other. 


itive ot the 


all, but su per- 


gave 
7 
OU1LCe 


We are not now discussing the question || 
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whether he is within it or not. That a 80, 


the first question to which | ask your attention 
is this, that the act is wholly unconstit tational 
and i Lope rative im conferring upon Mr. stan- 


ton 
oO 


nor anybody else a durable othee to which 


he has never been ap} ointed. App intment 


to all othee } roceeds trom the Pres sident ot 
the United States, or such heads of Depart- 
ment or such coarts of lawas your Legislature 
may repose itin. You cannot administer ap- 
pointment to office yourselves, for what the 
Constitution requires the President to have 
control of you cannot confer anywhere else. 


the appointment 
which eannot 


of Secretary of War one 
be taken from the President and 
conferred upon the courts of law or the heads 
of Department. Whatever may be the action 
of Congress limiting or contriving the office, as 
you please, the office itself is conferable only 
by the action of the Executive. And when 
Mr. holds or anybody else holds an 
otlice during pleasure, which he has received 
by commission and authority of the President 
of the United States, a sufficient title to, you 
can no more confer upon him by your author- 
ity and appointment a title durable and in invé- 


is 


Stanton 


(um as against the President of the United 
States, you can no more conter it upon him 
because he happens to be holding an othee 


during pleasure, than you could if be was out 
altogether. 1 challenge contradiction 
lawyers who oppose us and from the 
judgment of honorable and intelligent lawyers 
here. Where are you going to carry this doe- 
trine of legislative appointment to otlice if you 
can carry it to find a man who the President 
has never asked to hold an oflice except from 
day to day and can enact him into a durable 
othee for hfe? You may determine tenures 
if you please; Lam not now discussing that; 
you may determine tenures for life; but you 
cannot enact people into tenures tor life. Lhe 
President must appoint; and his discretion 
and his judgment in appointing to an othee for 
life are very different from his diseretion and 
his judgment in appointing to an ollice during 
his pleasure, which he can change at will. Now 
you will sweep all the oflices of the country 
not only into the Senate but into Congress if 
you adopt this principle of enacting people 
into otlice; and if, upon the peg that there is 
an oflice at sufferance or at = you can con- 
vert it in favor of the holder by an act of Con- 
gress into an estate for life or for years, you 
will appoint to oflice; and of that there can 
be no doubt. 

Ihe next question, and the only question, 
constitutionality or (for the 
general que stion of the constitutional power to 
restrict appointments | shall not further trouble 
the Senate with) is, whether the Secretary of 
War is within the first section. 1 he othice of the 
Secretary of War is within the first section un- 
doubtedly. 


ot othce 


trom the 


ot construction 


The question, therefore, is whether 
the p rovisions conce rning ry the othce of Secre- 
tary of War applicable to that office are in 


their terms, giving them full course and effect, 
suchas to hold Mr. Stanton in that oflice against 
ill of the President by the statutory term 
that is applicable to that office, and is or is not 
applied to him. 

The argument that if Mr. Stanton is no 
within the proviso then he is within the body 
of the section stumbles over this transparent 
and very obvious, as we suppose, fallacy; the 
question of the law is whether the oflice of 
Secretary of War is within the proviso or not. 
You have not made a law Sia Mr. Stanton 
by name. The question, then, whether he is 
within one or the other terms of the alterna- 
tive, is whether the oflice of Secretary of War 
is within the section or within the proviso ; and 
will anybody doubt about that? Itis on the 
same footing with the other Secretaryships ; it 
is on the same footing as an office with every 
other Depa:tment. ‘Lhe question whether the 
oflice of Mr. Starton or the office of Mr. Brown- 
ing is within one or the other alternative of 
the section is not a question of construction 
of law, but a question of whether the facts of 
the tenure and holding of the actual incum- 


the w 
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bency of the one or the other bring him within | viso his case is not provided for. Now, sup- || him the act was unconstitutional and 


the proviso. If he.is not brought within the 
proviso, his office being there, the fact that-he 
ig not in does not carry his oflice back into the 
first part, because his office would be back 
there for the future as well as for the past and 
for the present. 

itis a statute made for permanent endurance, 
and the office of Secretary of War, now and 
forever, as long as the statute remains upon 
the book, is disposed of one way or the other 
within the first part or within the proviso. 
Aud yet we have been entertained, in public 
discussions as well as in arguments here, with 
what is supposed to be a sort of triumphant 
refutation, that Mr. Stanton’s ollice in his 
uctual incumbency is not protected by the pro- 
viso ; that then his ollice is carried back under 
the body of the section. ‘There is no doubt 
about the office being under the proviso. It 
Bays 80: 

“Provided, That the Secretaries of State, of the 
Treasury, of War, of the Navy, aud of the Interior, 
the Postmaster General, and the Attorney General 
eball hold their offices respectively,” &e. 

Vhat does not mean the men; it means the 
offices shall have that tenure. Having got 
along so far that this office of Secretary of 
War, like the office of Secretary of the Inte- 
rior, must always remain under that proviso, 
and is never governable or to be governed by 
the body of the section, we have but one other 
consideration, and that is whether the pro- 


viso, which is the only part of the section that | 


can operate upon the office of Secretary of 


War, so operates upon that office as to cover | 


Mr. Stanton in adurable tenure forthe future ; 


and that turns upon the oe whether the | 
ed as a general rule | 


durability of tenure provi 
for the office is in the terms of its limitation 
such as to carry him forward, or whether its 


bound has already been reached and he is out | 


of it. That is a question of fact in the con- 
struction of the proviso. He either stays in 
the proviso or he drops out of the proviso ; 


and if he personally drops out of the proviso | 
in his present incumbency he cannot get back | 


into the operative clause, because he cannot 
get back there without carrying his office there, 
and his office never can get back. 

Is it not true that this proviso provides a 
different tenure for the Cabinet officers from 


what the first and operative part of the section | 


provides? If this office or this officer goes 
back, this very incumbent goes back; he gets a 
tenure that will last forever, that is, until the 
Senate consents to his removal. How absurd 
a result that is, to give to this poor President 
control of his Cabinet, that those that he ap- 
pointed himself, if he should happen to be 
reélected, he eguld get rid of in a month, and 
those that Mr. Lincoln appointed for him from 


the beginning, and before he had any choice | 


init, he must hold on to forever till you consent 
that they shall go out; that those in regard to 
whom he had the choice of nomjnation he may 
by the expiration of the statutory term be freed 
from, but those that he had nothing to do 
with the appointment of shall last forever till 
you consent to release him specifically from 
them. ‘That is the necessary result of carry- 
ing him personally back, and Mr. Stanton 
would hold under the next President—if any 
of you can name him, I will supply in the 
argument his name—I can name _ several ; 
whether it is the President that is to come in 
by removal from oflice, or the President by 
the election of the people in the autumn. 
tiither way he would have a choice to relieve 
himself from the Secretaries. No; I think they 
would all then be in shape for him, all having 
been appointed by somebody that had pre- 
ceded him, and he would not have any chance 
at all, 

Such absurdity, either in reasoning or in 
practical result, can never be countenanced by 
the judgment of this court. If the office of 
Secretary of War is within the proviso, and it 
certainly is, as it is not contended that the 
other Secretaries are not in their oflices within 
it, then Mr. Stanton is or is not protected by 
the previso. If he is not protected by the pro- 
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| pose that this proviso had contained a second 


| proviso following after the first, ‘‘ and provided | 


turther, that the persons now holding the oflices 
of Secretary of War, &c., who were appointed 
and commissioned by Mr. Lincoln, shall not 
be deemed within the above proviso, which 
regulates the tenure of those oflices,’’ that 
would not have carried the offices back under 
the new tenure of the operative section, but 
simply have provided that, the offices being 
governed by the proviso, the incumbents, 


under the particular circumstances of their | 


case, should not be even protected by the 
proviso; and this is the necessary construc- 
tion of the act. 

if this be the real construction, there is the 
end of the crime. If the construction be 


rent to every sense of justice to punish the 
President for having erred in its construction; 
but being so plain a case that nobody can say 
two words on one side or the other of it, it is 


| or difficulty, and that an argument is neces- 
sary. Well, we certainly have belied on the 
one side and the other the proposition of this 


many words on this subject on the one side and 
the other. ‘This being so, let us consider what 


ute covers Mr. Stanton’s case, assuming that 
| the removal of Mr. Stanton is prohibited by it 
under the penalties, let us see what the Presi- 
dent did. 

I have said to you that Mr. Stanton had a 


pleasure. He claimed, or others claimed for 
him, that he had a tenure dependent on the 
statute. The question of dependence on the 
statute was a question to be mooted and determ- 
ined as a novel one; the question of tenure 
by appointment was indubitable ; and the Pres- 
ident proposed to put himself in the attitude of 
reducing the tenure of Mr. Stanton to his stat- 
utory tenure at least. He therefore issues a 
paper which is a revocation of his commission, 
a recall of his office, as it depends on presi- 
dential appointment. Without that no ques- 
tion ever could be ratsed by any person upon 
the statutory tenure, because the presidential 
tenure would be an adequate answer to a quo 
warranto. ‘The President then, peaceably and 
in writing, issued a paper which is served upon 
Mr. Stanton, saying, in effect, ‘‘ I, the Presi- 
dent of the United States. by such authority as 
I possess, relieve or remove you from the office 
of Secretary of War ;’’ and that that recalled 
and terminated the commission and the title 
that was derived from: presidential appoint- 
ment nobody can deny. 

Did the President proceed further? When 
Mr. Stanton, as he might reasonably have ex- 
pected; when, as upon the evidence he did 
probably calculate, instead of adhering to his 
opinion that the tenure-of-office act was uncon- 
stitutional and that the tenure-of-office act did 
not include his title, refused to yield the only 
title that on Mr. Stanton’s profession he held, 
to wit, the presidential appointment, to this 
recall, did the President then interpose force 
to terminate his statutory title, or did he, hav- 
ing thus reduced him to the condition of his 
statutory title, then propose and then act either 
in submission to the power which Mr. Stanton 
had over him, or did he wish to have the ques- 
tion of the statutory title determined at law? 
It is enough to say that he did not do anything 
in the way of force; that he expected in ad- 
vance, as appears by his statements to General 
Sherman, that Mr. Stanton would yield the 
office. Why should Mr. Stanton not yield it? 
The grounds on which he had put himself in 





the office until Congress met; that is, to hold 
|| it sothat the presidential appointment could 
|| not take effect without your concurrence. Con- 
| gress had met and was in session, and this 
| ** public duty’? of Mr. Stanton, on his own 
(| statement. bad expired. Mr. Stanton had told 





equivocal or ambiguous, the honorable Man- | 
ager | Mr. Bourwe..] says it would be abhor- | 


|| mere assumption to say that there is a doubt | 


absoiute plainness, for we have spent a great | 


the President did; and assuming-that the stat- | 


title to this oflice dependent on the President’s | 


August were that his duty required him to hold | 





: uae had dided 
in writing the message that so disclosed 
presidential opinion to you, 

He had concurred in the opinion that he was 


al 
i| the 


not within the act. His retirement on ¢);, 
order would be in submission to these Views 
if not in submission to the views Senators hor, 
had expressed that no man could be imagined 
| who would refuse to give up office in the (x . 
inet when desired by the President ; but if tha 
| predicament was excusable while this Senatp 
was not in session to prevent a bad appoint. 
ment, if that was feared, how could it he . 
| reason when this Senate was in session? \f 

| Stanton having stated to General Thomas oy 
the first presentation of his credential that he 
ranted to know whether he desired him 
vacate at once or would give him time to po. 
move his private papers, and that having been 
reported to the President the President py. 
| garded it as all settled, and so informed jyjg 
Cabinet, as you have permitted to be given jy 
evidence. After that, after the 21st, what ae 
is charged in this article?) Up to and throvey 
the 21st and the written order of remoyal q)yj 
| its delivery to Mr. Stanton, and the repose of 
the President upon that posture in which My 
Stanton left it, what was done by the Pres 

dent about that ollice? Nothing whatever. 
There was a desire, an effort to seize upon 4 
movement made by Mr. Stanton, based upon 
an aflidavit, not that he had removed from 
office, but sworn to on the 21st, and again on 
| the early morning of the 22d that he was stil] in 
the office and held it against General Thomas, 
and instantly the President said, ‘* Very well, 
the matter is in court.’’ 

It might have gone into court on the trial of 
an indictment against Thomas ; but a speedier 
method was arrived at in the consultations of 
the President with his counsel, to have a habeas 
corpus carried forward before the Supreme 
Court, and jump atthat. Then Mr. Chief Jus- 
tice Cartter, who, I take it, all who know him 
understand to be one who sees as far into a 
millstone as most people, put that cause out 
of his court by its own weight and the habeus 
corpus fell with it. ‘That is all that is proved 
and all that is done. I submit to you, ther 
fore, that the case of a resistance or violation 
of law does not at all arise. We do not even 
get to the position of whether a formal and 
peaceable violation for the purpose of raising 
the question before the Supreme Court was 
allowable. A revocation of the presidential 
title of Stanton was allowable; a resistance oi 
the statutory title was not attempted ; and tlh 
matter stood precisely as it would stand if a 
person was in the habit of cutting wood on 
your lot, and claimed a title to it, and mean! 
to have a right to cut wood there, and before 
you went to law with him to determine the 
right in an action of trespass you were careful 
to withdraw a license terminable at will which 
you had given him and under which he was 
cutting wood. Withdraw your license belore 
you bring your action of trespass or you will 
be beaten in it. Withdraw your license, and 
then he cuts upon his élaim of right, and your 
action of trespass has its course and determines 
title. That was the situation. 

All that is said about the right to violate 
unconstitutional laws never can have the foot- 
ing for consideration, where all that is done by 
anybody is to put upon paper the case out o! 
which, as an instance, the judgment of a court 
can be called for as to a violation or no viola: 
tion. If there must be an intervention of force, 
then a law may be said to be violated and an 
offender must suffer, accordingly as it shal 
)rove to be constitutional or unconstitutional. 
3ut where there is a Constitution as the pre 
dominant law, the statute as an inferior law. 
and an executive mandate is issued by the 
President in pursuance of either one law or the 
ovher, according to which is in force, for they 
both cannot be, we suppose, then, he commits 
no violation of the law in thus presenting tor 
| consideration and determination the case. 
| We must, then, come either to intent, 
i. pose, motive, some force prepared, meditated, 
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threat tened, or applied, or some evil invasion 
-¢the actual working of the department of the 
rnment in order to give eee to this 
ration of fault. No fact, no such 
no such purpose is shown. We are 
ied from showing the attendant views, 
vation, and purpose upon whic h the Pres- 
proc reeded ; and if so, it must be upon 
a1 pund that views, intent, and purpose do 
jualify the act. Very well, then, carry it 
igh sO; let the Managers be held to the 
\wness of their charges when they ask for 
idgme nt as the ‘y are whe n the *y exclude tes- 
upon their 


such 


nony, and let it be determined 1 
easoning on an article framed upon this plan, 
that the Presideyt of the United States, 
| knowing the act to be unconstitutional, as 
facet itis, undertook to make anap pointme nt 
coutrary to its provisions and conformable 
ty the Constitution of the United States, with 
the intent that the Constitution of the United 
Siates should prevail in. regard to the office in 
overthrow of the authority of the act of Con- 
ress, aud thereupon and thereby, with an in- 
‘ which there can be no presump- 
tion, for he is presumed to have intended to do 
at he did do, we ask that for that purpose 
the Constitution rather than an in- 
Jid law he should be removed from office !”’ 

\nd this absurdity is no greater than—for it 
is but a statement of—the propositions of law 

id of fact to.which the honorable Managers 
have reduced themselves in their theories of 
this cause, which exclude all evidence of in- 

ut or purpose and of effect and conduct, and 
take » hold upon mere persona | intraction of a 
statute of the United States, granting, for the 
purpose of argument, that it nay be unconsti- 
tutional, and insisting that, under your judg 
itshall not make any difference whe ther r 
itis unconstitutional or not. If that be so, 
then we have a right to claim that it is uncon- 
stitutional for the purposes of your judgment; 
and the *y agree that if you Cannot so treat it 
and find us guilty, then it would be against the 

irst principles | of justice to punish us for an 
erroneous or mistaken Opinion concerning con- 
stitutionality. 

Now, the review of the evidence I do not 
purpose to weary you with. It all lies within 
the grasp of a h: indful on either side and it will 

pone you, if you have not already perused 

- record, how much of it depen ls upon the 
arguments or the debates of counss l, how little 
upon whatisincluded inthetestimony. Already 
your attention has been turned to the simplicity 
and folly, perhaps, of the conduct of General 
Thomas; already your attention must have 
fixed itself upon the fact that to*prove this 
threatened coup d’ état to overthrow the Gov- 
ernment of the United States and control the 
l'reasury and the War Department you had to 
go to Delaware to prove a statement by Mr. 
Karsner 
oe he would kick Stanton out. 
; there is no getting over it. A coup d’ état 

in ‘ ashington on the 21st of February, medi- 
tated, prepared, planned by military force, is 
proved by Karsner, brought from Delaware to 
say that on the 9th of March, in the East Room, 
Geveral Thomas said he meant to kick Stan- 
ton out. That phrase, disrespectful as it is, 
id undoubtedly intimating force, is rather of 
a personal than of a national act. [ Laughter. ] 
| submit that criticism is well founded. | 
t It comes up to a breach of the peace, 
provided it has been perpetrated. [Laughter. ] 
Bat it does not come up to that kind of pro- 
ding by which Louis Nz apoleon seized the 
iberties of the French, republic; and we 
expected, under the hedts under which this 
lupeachment was found, that we should find 
mething of thatkind. The Managers do not 
vleet little pieces of evidence, as is shown 
by their production of Mr. Karsner; and if 
they find this needle in ahay-stack and y produce 
as the sharp point of their case, there is 
ng else, there is no bristling of bayonets 
under the haymow, you maybesure. Are there, 
Lusi, any limits or discriminations in transac- 


teut against 


tobeylng t 


ments, 1 


hink so. 
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that twenty days afterward Thomas | 
That is the | 


tions of State? Are there public prosecutions, 
public dangers, public force, public menace? 
Undoubtedly there might be, and undoubtedly 
many who voted for impeachment supposed 
the and undoubt dly the peopie of the 
United States, when they heard t! 

an impeachment voted, took it for 
was 


‘re were: 
rere had been 
cranted there 
to appear. We 
There is no defect of power nor 


something 
through it all. 
ot will. 


} ave wore 


kvery channel of the — c informa- 
tion, eventhe eardentand 


Kivery- 


newspapers, set mt 
eager enough to aid this prosecution. 
body in this country, all the 
United States, are interested. 

liberties ; they love their Government: 


people of the 
Lhe y love their 
and if 
anybody knew of anything that would bear on 
that question of force, the coup d éat, we should 
have heard it. We must, then, submit, with 
great respect, that upon this evidence and upon 
these allegations there 1s no case made out of 
evil purpose, of large design of any kind, and 
no act that in form is an infraction of any law. 

Now, what is the attitude which you must 
occupy toward each particular charge in these 
articles? Guilty or not. guilty of a high crime 
and misdemeanor by reason of charges made 
and proved in that article; guilty of what the 
Constitution means as sullicient cause for re 
President 


moval of a from othce within that 


article. You are not to reach over from one 
article to another: 
ruilty 


you are to say guilty or not 
of each as it comes along ; and you are 
to take the first one as it appears; you are to 
treat it as within the 


premises charged and 
proved ; 


the Preside nt of the 
United States, for the purpose of that determina 


you are to treat 


tion, as if he were innocent of everything else, 
of good polities and good eonduct; you are to 
deal with him under your oath to administer 
impartial justice within the premises of accusa- 
tion and proof as if President Lincoln were 
charged with the same thing, or General Grant, 
if the proposition that political gratitude is a 
lively sense of benefits expected leads men’s 
minds forward rather than backward in the list 
of Presidents; you are to treat it as if the 
respondent were innocent, as if he were your 
friend, as if you agreed in public sentiment, 
in public policy; and nevertheless the crime 
charged and proved is such as that you will 
remove General Washington or P 
coln for the same offense. 

I am not to be told that it was competent for 
the Managers to prove that there were coup 
d éiats, hidden purposes of evil to the State, 
threatened in this innocent and formal act ap- 
parently. Let them prove it and then let us 
disprove it, and then judge us within the com- 
pass of the testimony and according to the law 
gove rning these considerations. But Fask you 

I do not put it to you truly that within the 
te mises of a charge ‘and proof the same juds g- 
ment must go against President Lincoln with 
his good politics, and General Washington with 
his majestic character, as against the respond- 
ent? 

And so, as you go along from the first to the 
second article will you remove him for having 
made an error about the repeal or non-repeal 
of statutes in regard to appointments to oflice, 
if you can find a fault? IL cannot see any fault 
under any of the — the statutes. Ifthe 
power of removal of Mr. Stanton under the 
tormer prac tice of the Government and unre- 
stricted by th existed it ex- 
isted during t as well as during the 
recess. If that were debatable and disputa- 
ble the prevailing opinion was that it covered, 
and the practice of the Government shows that 
it covered, the removal during the session. At 
any rate, you must judge of this as you would 
have judged of Mr. Lincoln, if be had been 
charged with a high crime in appointing Mr. 
Skinner to be Postmaster General when there 
was not any authority under the appointment 
acts of the United States. 

And this brings me very properly to consider, 


resident Lin- 


is civil-tenure act 
} 
} 
I 


1@ session 


as | shall very brietly, in what attitude the 
President stands before you when the diseus- 
sion of vicious poruties or of repugnant poli- 
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ties, whichever may be right or wrong, is re- 
moved fromr the case. I do not hesitate to say 
that you se parate your feelings and 
conduet, his feelings and his conduet 
aggravations of poli 


your 
~ from the 
ies as thev have beer bred 
since his elevation to the Presideney, under t 
peculiar circumstances which pos vd him there, 
and your views in their severity, governed, un 
doubtes il} . by the grave juncet ure of the affairs 
of the country, are reduced to the ordinary 
standard and style of estimate that should pre- 
vail between the departments of this Govern- 
i do not hesitate to say that upon the 
Impeachment investigations and upon the im 
peachment you leave the general 
standing of the President unimpaired in his 
conduet and character as a man or as a Magis 
trate. Agree that his policy has thwarted and 
opposed your policy, and agree that yours is 
the rightfal policy; nevertheless, within the 
Constitution and within his right, and within 
his principles as belonging to him and known 
and understood when he was elevated to the 
otlice, | apprehend that no reasonable man 
can find it in his heart to say that evil has been 
proved against him here. And how much is 
there in his conduct toward and for his coun- 
try that up to this period of division commends 
itself not only to your but to the approval 
and applause of his countrymen? | do not 
insist upon this topic; but lL ask you to agree 
with me in this: ane his personal traits of 
character and the circumstances of his career 
have made him ir opinion what he is: without 
learning, as it is said by his biographers, never 
having enjoyed a day’s schooling in his life, 
devoted always to such energetic pursuits in 
the service of the State as commended him to 
the tavor of his fellow-citizens and raised him 
step by step through all the gre _ tions of the 
publi ic service, and in every trial of fidelity to 
his origin and to the common interests proved 
faithful, struggling always in his publie life 
against the aristocratic influences and oppres- 
sions which domineered so much in the section 
of country from which he came. He was always 
fuithtul to the common interest of the common 
people, and carried by his aid and efforts as 
much as any one else the popular measure of 
the homestead act against the southern policy 
and the aristocratic purposes of the governing 
interests of the South. 

And | ask you to notice that, bred in a 
school of ‘Tennessee Democratic politic s, he 
had always learned to believe that the Consti 
tution must and should be preserved; and | 
ask you to recognize that when it was in peril, 
and all men south of a certain line took up 
arms against it, and all men north ought to 
have taken up arms in politics or in war for 
it, he loved the country and the Constitution 
more than he loved his section and the glories 
that were promised by the evil spirits of the 
rebellion. I ask you whether he 
firm iu his devotion to the Constitution when 
he said, in December, 1860: 

“Then let us stand by the Constitution; and, in 
saving the Union, we save this, the greatest Govern- 
ment on earth. 

And whether, after the battle of Bull Run, 
he did not show as great an adhesion to the 
Constitution when he said: 


ment, 


evidence 


was not as 


‘The Constitution—which is based on principles 
es e, and upon which rest the rights of men 
and the hopes and expectations of those who lo 
freedom throushout the civilized world—must be 
maintained,” 


He is no rhetorician and no theorist, no 
sophist and nop yhilosop her. The Constitation 
is to him the only political book that he reads. 
The Constitution is to him the only great au- 
thority which he obeys. His mind may not 
expand; his views may not be so plastic as 
those of many of his countrymen; he may not 
think we have outlived the Constitution, and he 
may not be able to embrace the Declaration of 
Independence as superior and predominant to 
it. But to the Constitution he adheres. For 
it and under it he has served the State 
boyhood up, labored for, loved lor it he 
has stood in arms against the frowns of a Sen- 


from 
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cases of impeachment and attempts at deposi- 
tion, and five hundred years have been spoken 
of as furnishing the precedents explored by the 
honorable Managers, | have thought they found 
no case where one was impeached for obeying 
a higher duty rather than a written law regarded 
as repugnant to it, and yet, familiar to every 
child in this country, as well as to every scholar, 
a precedent much older comes much nearer to 
thisexpectedentanglement. Whenthe princes 
eame to king Darius and asked that a law 
should be made that ‘*whosoever shall ask 
any petitien’’ ‘‘for thirty days, save of thee, O 
king, he shall be cast into the den of lions;’’ 
and when the plea was made that ‘‘ the law of 
the Medes and Persians altereth not,’’ and the 
minister of that day, the great head and man- 
ager of the affairs of the empire, was found still 
to maintain his devotion to the superior law, 
which made an infraction of the lower law, 
then was the ease when the question was 
whether the power to which he had been obe- 
dient was sdeentte to his protection against 
the power that he had disobeyed; and nowthe 
question is whether the Constitution is ade- 
quate to the protection of the President for his 
obedience to it against a law that the princes 
have ordained that seeks to assert itself against 
it. The result of that impeachment we all 
know, and the protection of the higher power 
was not withheld from the obedient servant. 

The honorable Manager, [ Mr. Witsoy,] in 
the very interesting and valuable report of the 
minority of the Judiciary Committee, enter- 
tains and warns the House of the fate of im- 
peachment as turning always upon those who 
were ready with its ax and sword to destroy. 
He gives, in the language of Lord Caernarvon 
ou Lord Danby’s trial, a history of the whole 
force of them, and everybody is turned against 
in his turn that draws this sword. In this 
older case that I have referred to you may 
remember in the brief narrative that we have 
a history of the sequel of the impeachers : 

“ And they brought those men which had accused 
Daniel, and they cast them into the den of lions, 
them, their children, and their wives; and the lions 


had the mastery of them, and brake all their bones 
in picces or ever they came at the bottomof the den.” 


This, then, Senators, is an issue not of po- 
litical but of personal guilt within the limits of 
the charge and within the limits of the proof. 
Whoever decides it must so decide, and must 
decide upon that responsibility which belongs 
to an infliction of actual and real punishment 
upon the respondent. We ail hold one or the 
other in trust; and when the natural life is 
taken he who framed it demands ** Where is 
thy brother?’’ and when under our frame of 
Giovernment, whereby the creation af all de 
peceeente proceeds frora the people which 
reathes into these departments, executive and 


judicial, the breath of life, whose favor is yours | 


as well as the President’s continuing force and 
strength, asks of you, as your sentence is pro- 
mulgated, ‘* Where is thy brother in this Gov- 
ernment whom we created and maintained 
alive?’ no answer can be given that will sat- 
isfy them or will satisfy you, unless it be in 
truth and in fact that for his guilt he was slain 


and | knew by whose advice the missionary 
determined that he would preach the gospel 
and not obey the law of Ge orgia, on the assur- 
ance that the Constitution of the United States 
would bear him out in it; and the missionary, 
as gentile as « woman, but as firm as every free 
citizen of the United States ought to be, kept 
on the teaching to the Cherokees. 

And I knew the great leader of the moral 
and religious sentiment of the United States, 
who, representing in this body, and by the same 
name and of the blood of one of its distin- 
guished Senators now, { Mr. FReELINGHUYSEN, ] 
the State of New Jersey, tried hard to save his 
country from the degradation of the oppression 
of the Indians at the instance of the haughty 
planters of Georgia. ‘The Supreme Court of 
the United States held the law unconstitutional 
and issued its mandate, and the State of Geor- 
gia laughed at it and kept the missionary in 
prison, and Chief Justice Marshall and Judge 
Story and their colleagues hung their heads at 
the want of power in the Constitution to main- 
tain the departments of it. But the war came, 
and as from the clouds from Lookout Mount- 
ain swooping down upon Missionary Ridge the 
thunders of the violated Constitution of the 


United States and the lightnings of its power | 


over the still home of the missionary Worces- 
ter and the grave of the missionary Worcester 
taught the State of Georgia what comes of vio- 
lating the Constitution of the United States. 

| have seen an honored citizen of the State 
of Massachusetts, in behalf of its colored sea- 
men, seek to make a case by visiting South 
Carolina to extend over those poor and feeble 
people the protection. of the Constitution of 
the United States. I have seen him attended 
by a daughter and grandchild of a signer of 
the Declaration of Independence and a framer 
of the Constitution, who might be supposed to 
have a right to its protection, driven by the 
power of Charleston and the power of South 
Carolina, and the mob and the gentlemen 
alike, out of that State and prevented from 
making a case to take to the Supreme Court to 
assert the protection of the Constitution. And 
i have lived to see the case thus made up de- 
termined thatif the Massachusetts seamen, for 
the support of slavery, could not have a case 
made up, then slavery must cease; and | have 
lived to see a great captain of our armies, a 
general of the name and blood of Sherman, 
sweep his tempestuous war from the mountain 


to the sea, and returning home trample the | 


State of South Carolina beneath the tread of 
his soldiery ; and I have thought that the Con- 
stitution of the United States had some pro- 


cesses stronger than civil mandates that no | 


resistance could meet. I do not think the 
people of Massachusetts suppose that efforts to 
set aside unconstitutional lawsand to make cases 
for the Supreme Court of the United States, 
are so wicked as is urged here by some of its 
representatives ; and | believe that if we can- 
not be taught by the iessons we have learned 
of obedience to the Constitution in peaceful 
methods of finding out its meaning, we shall 
yet need to receive some other instruction on 


j 
= ate; for it he has stood in arms against the of the triamph who maintained it to be right We have come all at once to the grea) - iri 
2» rebellious forces of the enemy; and to it he | and proper. periences and trials of a full-grown nation i 
iF has bowed three times a day with a more than 1 knew a case where the State of Georgia of which we thought we should eseane ‘Ww. se! 
i eastern devotion. undertook to make it penal foraChristian mis- | never dreamed that an instructed and , ca 
: And when I have heard drawn from the past | sionary to preach the gospel to the Indians, people, with freedom in every form. wis, Se 


Government yielding to the touch of yy. 
will so readily, ever would come to the ; 
of force against it. We never thought the 
what viher systems from oppression had deve! 
oped—civil war—would be our fate withon: mn, 
pression. We never thought that the remo, 
to get rid of a despotic ruler fixed by a Cong’. 
tution against the will of the people, would 
bring assassination .into our political exper 
ence. We never thought that political differ. 
ences under an elective Presidency would brine 
in array the departments of the Governmer, 
against one another toanticipate by ten months 
the operation of the regular election. Anq 
yet we take them all, one after another, and 
we take them because we have grown to the 
full vigor of manhood, when the strong passi 
and interests that have destroyed other nations 
composed of human nature like o irselves, 
have overthrown them. But we have met by 
the powers of the Constitution these great 
dangers—prophesied when they would arise as 
likely to be our doom—the distractions of ciyi! 
strife, the exhaustions of powerful war, the 
intervention of the regularity of power through 
the violence of assassination. We could suyp- 
mon from the people a million of men and 
inexhaustible treasure to help the Constitution 
in its time of need. Can we summon now re- 
sources enough of civil prudence and of restraint 
of passion to carry us through this trial so that 
whatever result may follow, in whatever form, 
the people may feel that the Constitution has 
receivednowound? ‘Tothis court, the last and 
best resort forthis determination, it is to be left. 
And Oh, if you could only carry yourselves 
back to the spirit and the purpose and the 
wisdom and the courage of the framers of the 
Government, how safe would it be in your 
hands! How safe is it now in your hands, for 
you who have entered into their labors will see 
to it that the structure of your work comports 
in durability and excellency with theirs. In- 
deed, so familiar has the course of the arg 


my, 1A 


iS 


| ment made us with the names of the men of 


the Convention and of the First Congress that 
I could sometimes seem to think that the pres- 
ence even of the Chief Justice was replaced 
by the serene majesty of Washington, and that 
from Massachusetts we had Adams and Ames, 
from Connecticut Sherman and Ellsworth, from 
New Jersey Paterson and Boudinot, and from 
New York Hamilton’ and Benson, and that they 
were to determine this case for us. Act, then, 
as if under this serene and majestic presence 
your deliberations were to be conducted to their 
close and the Constitution was to come out from 
the watchful solicitude of these great guard- 
ians of it as if from their own judgment in this 
high court of impeachment. 

Mr. POMEROY. I move that the Senate 
take a recess for fifteen minutes. ' 

The motion was agreed to; and at the expl- 
ration of the recess the Chief Justice resumed 
the chair and called the Senate to order. 

Mr. Stanbery appeared with the counsel for 
the respondent. 

Mr. SHERMAN, 


Senate. 


I move a call of the 


the subject. 

The strength of every system is in its weak- 
est part. Alas for that rule? But when the 
weakest part breaks, the whole is broken. 
The chain lets slip the ship when the weak 
link breaks, and the ship founders. ‘The body | 
fails when the weak function is vitally attacked ; 


by the sword of Constitution upon the altar of 
Justice. If that be the answer you are ac- 
quit; he is condemned; and the Constitution 
has triumphed, for he has disobeyed and not | 
obeyed it, and you have obeyed and not dis- 
obeyed it. 

Power does not always sway and swing from 
the same center. 


The motion was agreed to; and the roll of 
|| Senators was called. ' 
| The CHIEF JUSTICE. Forty Senators | 
have answered to their names. Senators will 
please give their attention. The counsel for 

the President will proceed. 


Hon. HENRY STANBERY, on behalf of 





and great evils come from this matter of un- 
constitutional laws not attended to as uncon- 
stitutional, but asserted, and prevailing, too, 
against the Constitution, till at last the power 
ot the Constitution took other form than that 
of peaceful, judicial determination and execu- 
tion. 1 will pat some instances of the wieked- 


I have seen great changes | 


and so with every structure, social and political, 
the weak point is the point of danger, and the 


weak point of the Constitution is now beiore you | 


in the maintenance of the cotrdination of the 
departments of the Government, and if one 
cannot be kept from devouring another then 
the experiment of our ancestors will fail. They 
attempted to interpose justice. If that fails, 


ness of disobeying unconstitutional laws and || what can endure ? 


| to the height of the great argument. 


the respondent, addressed the Senate as fol: 
lows: ; 

Mr. Chief Justice and Senators, it may seem 
an act of indiscretion almost amounting [0 
temerity that in my present state of healta 
should attempt the great labor of this case. _ 
feel that in my best estate [ could Seka 

areiu 


+ amr 
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ids have advised me against it. My watch- || brought upon the scene together 


reat ex fri the House of || February, 1868, to be Secretary of War ad in- 
‘ e ‘| physician has yielded a half reluctant con- | Representatives as the accusers; the President |! terim, with intent to violate the Constitation 
- : to my re quest, accom panie d with many a ot ‘the United States as the aceuse d; the judi ot the Unit d States. 
ition that L fear 1 shall not observe oe But, clary department, represented by its head. in in art r. cones y with Thomas with 
yators, an irresisuble impulse hurries me the person of the Chief Justice; and theSenate intent, by intimidation and threats. to hinder 
a ' f rward. Lhe flesh indeed is weak; the Spirit of the United States as the tribunal to hear the Stanton trom holding his othee, in y oat ni of 
coos ‘-willing. Unseenand friendly handsseem to || accusation and the defense, and to render the | the Constitution of the United States and the 
aan : ypport me. Voices inaudible to all others, I || final jadgment. The Constitution has antici- || conspiracy act of July 31, 1861. ‘ 
dd ae Lear, orseem tohear. ‘They whispe r words of pated that so extreme a remedy as this might In article five, conspiring with Thomas to 
his consolation, of hope, of e onfidence. | hey say, || be necessary, even in the case of the highest | hinder the execution of the tenure-of-office act. 
ae p- or seem to say tome, * Feeble champion of the || officer of the Government. It was seen thatit || and, in pursuance of the conspiracy, attempt 
Pine right _ hold not bae k; remember that the race was a dangerous power to give one department ing to prevent Stanton from holding his ifHiee 
cae . “s not always to the swift nor the bat ttle to the || to be used against another department. Yet, In article six, conspiring with Thomas to 
wins r strong 3 remembe rin a just cat use a single peb- it was anticipated thatan emergency might arise seize by force the property of the United States 
1 dif ple from the brook was enough in the sling of || in which nothing but such a power could be |! in the War Department, then in Stanton’s cus 


ld) the young shephe rd. effectual to preserve the Republic. Happily || tody, contrary to the conspiracy act of 1801 
i yr . } i ‘ . . ’ 


| ic wy me ¢ ] , . . ‘ ° : i a I ‘ . 
“5 Senators, in all our history as a people, for the eighty years oft our political existence and with intent to violate the tenure-of ottice 


nae ; never before naan tse aren great departments || which have passed no such emergency has | act. 7 : 

1» And ol the ry, gs agp a = - hie a We hitherto arisen. During that time we have In article seven, conspiring with rhomas 
ler, and together lor oo yay dat) casion as nar Ph e witnessed the hercest contests ot party, Again with intent to seize the property of the Un ted 
n tot have had party strifes in our history before. and again the executive and the legislative de- States in Stanton’s custody, with inteut to vio- 
ieee Many a time the executive and legislative || partments have been in open and bitterantag- || late the mareetollk e act. 

eee departments have been in fierce and bitter onism. A favorite legislative poliey has more _In article eight, issuing and delivering to 

eatheus antagonism. Many a time before a favorite || than once been defeated by the obstinate and Thomas the letter of authority of February 21, 
met by \ zislative policy has been thwarted and de- determined resistance of the President, upon || 1868, with intent to control the disburse ments 
a : feated by the pe rsistent and obstinate efforts || some of the gravest and most Important is 


ues |! of the money appr ypriated for the military 
he 


of an Perea Many a time before ex- || that we have ever had, or are ever likely to || service and for the War Department, contrary 





sof cj treme party men have perene a resort to | have. The presi lential policy and the legis- || to the tenure-of- office act and the Constitution 
var, t impeachment. Even as far back - the time | lative policy have stood in direct antagonism. || of the United States, and with intent to vio- 
through of Washington his grand and tranquil soul was | During all that time this fearful power was in || late the tenure-of-otlice act. 
ild sum. disturbed 1 that noted year, 1795, when lie the hands of the legislative department, and In article nine, declaring to General Emory 
nev sal stood in antagonism with & majority in the || more than once a resort to it has been advised that the second section of the Army appropri- 
stitution House of Representatives upon that famous || by extreme party men asa sure remedy for || ation act of March 2, 1867, providing that 
now fe. British treaty, when, upon their demand, he | party purposes; but, happily, that evil hitherto || orders for military operations issued by the 
estraint re sn ul totsurrender the correspondence, im- || has not come upon us. ' President or Secretary of War should be issued 
so that peachment by the bad men of the party was W hat new and unheard of conduct by a || through the General of the Army, was uncon- 
er form, then threatened. So, too, in many a subse- || President has at last made a resort to this || stitutional and in contravention of Emory’s 
tion wr quent day of our party contests. Oftentimes extreme remedy unavoidable? What presi- || commission, with intent to induce Emory to 
last and in the remembrance of men not older than dential acts have happened so flagrant that all || obey such orders as the President might give 
be left myself, oftentimes when to accomp lish the || just men of all parties are ready to say ‘‘the | him directly and not through the General of 
iveatiin purposes of the party there seemed to be this || time has come when the mischief has been |; the Army, with intent to enable the President 
and the way and no other way have we heard this same committed; the evil is at work so enormous || to prevent the execution of the tenure-of-oflice 
3 of the advice given, ‘* This is the remedy to follow; and so pressing that in the last yearofhisterm || act, and with intent to prevent Stanton from 
ia foe but, happily for us, such bad counsels never || of office it is nots: fe to await the coming actioh || holding his oflice. 
nds, So heretofore have prewailed. an of the people ?’ If such a case has happened, In article ten, that, with intent to bring in 
alten — undoubtedly is a remedy within the | all honorable and just men of all parties will || disgrace and contempt the Congress of the 
ym ports contemplation of ‘the Constitution, a remedy for say amen; but if, on the contrary, it should United States and the several branches thereof, 
rs. In a meal mischie f. Our wise forefathers Saw || appear that this fearful power has at last been || and to excite the odium of the people against 
1e arcu thal a ume might come, un emergency might degraded and perverted to the use of a party ; Congress and the laws by it enacted, he made 
men of rs ppen when nothing but the removal of the |) if it appears thi itat last bad advice, often before || three public addresses, one at the Executive 
ess that Chief Magistrate could save the nation; but || given by the bad men of party, has found ac Mansion on the 18th of August, 1866, one at 
he pr they never made it to be used for party pur- || ceptance, this great tribunal of justice, now Cleveland on the 3d of Sept somber, 1866, and 
eplaced poses. Has the time come now? — aiter || regarded with so much awe, will speedily come |; one at St. Louis on the 8th of September, 1866, 
ne that the lapse of eighty years, the time at last come || to be considered as a monstrous sham. If it |, which speeches are alleged to be peculiarly in 
Tr when this extreme remedy of the Constitution || should be found to be the willing instrument to |; decent and unbecoming in the Chief Magistrate 
th. from must be applied? If so, all j just men will say, || carry out the purposes of its party, then there |! of the United States, and by means thereof the 
nd from amen, But if, on ~ coutrary, bad advice has || remains for it and for e very one of its members || President brought his office into contempt, 
hat ther at last prevailed, if this isa step at last in the || who participates in the great wrong a day of || ridicule, and disgrace, and thereby committed 
t. then. interests of party, carried by the bad advice of awful retribution sure to come nor long to be || and was guilty of a high misdemeanor in office. 
resence the worst men of the purty, if at last this great | delayed. But | will not anticipate nor speak In article eleven, that, by the same speech 
to their aud august tribunal is to be degraded to carry || further of the case itself until its true features || made on the 18th of August, at the Executive 
yut from out a party purpose, Oh, then, there remains @ | are fully developed, Mansion, he did, in violation of the Constita- 
ruard- day of retribution tor every man that paruci- THE ARTICLES. tion, attempt to prevent the execution of the 
tin this pates in this great wrong, sure to Come, no I now proceed to a consideration of the || tenure-ot ollice ac® by unlawfully contriving 
long to be delayed. articles of impeachment : means to prevent Stanton from re ‘suming the 
> ° > . ’ . ° : , 2 . 
Senate _ But let me not anticipate the character of They are eleven in number, Nine of them || oflice of Secretary for the Departmentof War, 
the case. Let us look at it as it develops || charge acts which are alleged to amount to a || after the refusal of the Senate to concur in his 
ne exp: itself. I listened with great attention to the || high misd: meanor in office. Tie wher two: suspension, and by unlawfally contriving and 
esumed rr rsistent efforts of my learned friends, the namely, the fourth and sixth, chargeacts which attempting to contrive means to prevent the 
. lanagers, to convince you, Senators, that you |! are alleged to amount toa high crime in office. || execution of the act making appropriations 


are not sitting in a judicial capacity, that all || It seems to be taken for granted that, in the | for the support of the Army, passed March 2, 


nsel for 7 : ” * tl 
the ordinary torms in the admunistration of phrase used in the C onstitution, ** other high 1867, and to prevent the execution of the act 


le justice are laid aside. ‘They told you again || crimes and misdemeanors,”’ the term high is to provi de for the more efficient government of 
of the and ¢ again there was no right of chalienge here. | properly applicable as well to misdemeanors as | the rebel States, passed March 2, 1867. 

od What if there was not? Ah, does not your | to crimes. It will be seen that all of these articles, except 
roll ol duty then become the more solemn, your obliga- ‘The acts alleged in the eleven articles as || the tenth, charge violations either of the Con- 
tion the stronger to take care when the accused || amounting to high misdemeanors or high titution of the United States, of the tenure-of 

enators cannot protect himself that you will protect | crimes are as follows: ‘ oft ce act, of the conspiracy act of 1861, of the 
yrs will him? With the greatest care and perseverance In article one, the issuing of the order of || military appropriation act of 1867, or of the 
sel for they strike out all the forms that pertains to | February 21, 1868, addressed to Stanton. ‘for |, reconstruction act of March 2, 1867. The tenth 
judicial proceeding; they say they do not be- || the removal’ of Stanton from office, with in- || article, which is founded on the three speec hes 

half of long here. What it theydo not? What isthat || tent to violate the tenure-of-office act and the || of the President, does not charge « violation 
as fol- to you, Senators, who with your upraised hands || Constitution of the United States, and to re- || either of the Constitution of the United States 
have invoked your God to witness that you! move Stanton. | orof anvact of Congress. Five of these articles 

Ly seem Will impartially try and decide this case? What In article two, the issuing and delivering to || charge a violation of the Constitution, to wit, 
ting to are these forms to you ¢ Strike them all out, || Thomas of the letter of authority of February | articles one, two, three, four, and eight. Seven 
realth I and deeper and deeper that oath strikes in. 21. 1868. addressed to Thomas, with intent to | of the articles charge violations of the tenure- 
ase. | lt isthe habit of the advocate to magnily his | violate the Constitution of the United States | of-ollice act, to wit, articles one, two, five, six, 
y attain case; but this case best speaks for itself. lor | and the tenure-of-otlice act. seven, eight, nine, and eleven. ‘Iwo of the 
Careful the first time in our political existence, the In article three, the appointing of Thomas | articles charge a violation of the conspiracy 


three great departments of our Government are || by the letter addressed to him of the 21st of || act of 1861, to wit, articles four and six. Iwo 
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of them charge violations of the appropriation 


act of March 2, 1567, to wit, articles nine and 
eleven, One ouly charges a violation of the 
reconstruction act of March ye L8u7, aud that 


Is article 

We see, then, that four statutes of the Uni- 
ted States are alleged to have been violated. 
‘Three of these provide for penalties for their 
violation, that is to say, the tenure-of-othce 
act, the conspiracy act of 1561, and the mili- 
tary appropriation act of March 2, 1867. The 
violation of the tenure-ot-otlice act is declared 
by the act itself to be a ** high misdemeanor.’’ 
‘The violation of the conspiracy act is declared 
to be **a high crime.’’ Lhe violation of the 
second section of the military appropriation 
act is declared to be simply ‘*a misdemeanor 
in office.’’ 

It will be observed that the first eight arti- 
cles all relate to the War Department, and to 
that alone. Article one sets out an attempted 
removal of the head of that Department. ‘Three 
others relate to the ad éuterim ap pointment of 
‘Thomas to be ac ting Sec retary of that De ‘part- 
ment. 


eieven, 


The four others relate to conspiracies 
tu prevent Stanton from holding his oflice as 
Secretary for the Department ot War, or to 
seize the public property in that Department, 
or to control the disbur moneys ap- 
proprial d for the services of thai Department, 

Now, first of all, it must cape notice 
that these articles are founded upou the ex 
press uverment that from the moment of his 
reinstatement on the non-concurrence of 
Senate Mr. Stanton became the 
tary for that paperanian that, upon such 
order of the Senate, he at once entered into 
possession of the W ar Department and into 
the lawlul exercise of its duties as Secretary, 
and that up to the date of the articles of im- 
peachment that lawful right and actual posses- 
sion had remained undisturbed; that all the 
acts charved in these eight articles were com- 
mitted during that time; that, notwithstand- 
ing these Stanton remains lawfully and 


seipents of 


not es 


the 
lawtul Secre- 


acts, 


actually in possession; and that the ollice has | 


been at no time vacant. 

We see, then, thai, according to the 
nade in these-eight articles, the President did 
not succeed in ge iting Mr. Stanton out of oflice 
or of putting General Thomas in, either in law 


case 


or in fact. We see, according to these arti- 
cles, that the President did not succeed, either 


by force or otherwise, in preventing Mr. Stan- 
ton from holding his office or in getting posses- 


sion of the public property in that Department | 
or in controlling the disbursements of public | 


mouey appropriated for the use of that Depart- 
ment. ‘There has been, according to the very 
case made in these articles, no publie mischiet. 
‘The lawful officer has not been disturbed ; 
lawful custody of the public property and pub- 
lic money of the Department has not been 
changed. No injury has een done either to 
the public service or the public otlicer. ‘There 
has been no removal of Mr. Stanton—only an 
abortive attempt at removal, 
no acting Secretary put in an office vacant by 
death, resignation, or disability—put there 
during the time of such actual vacancy or 
temporary absence. All the time the Secretary 
himself has been there in the actual perform- 
ance of his duties. No ad interim ollicer has, in 
law or fact, been constituted, for in law or fact 
there has been no interim as to the Secretary 
himseif, 
in which there could be an acting Secretary or 
an ad interim Secretary, either in law or tact, 
for it is impossible to conceive of an ad interim 
Secretary of War when there is no inéerim, 
thatis, when the lawful Secretary is in his place 
and in the actual discharge of his duties. 
Mark it, then, Senators, that the acts charged 
as high crimes and misdemeanors in these eight 
aruicles, in respect to putting Mr. Stanton out 
and General Thomas in, are things aifempted 
and not things accomplished.  Itis the attempt, 
and the unlawful intent with which it 
formed, that the President is to be held re- 
spensible for. So that it comes to be a ques- 
tion of vital consequence in reference to this 


the | 





There has been | 


There has been no moment of time | 


was 


| 
| 
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part of the case whether the high crimes and 
misdemeanors provided for in the tenure-of- 
office act and in the second section of the mil- 
ilury appropriation act purport t® puuish not 
only the commission of the acts, butto punish 
as well the abortive atte mpt to commit them. 

I limit myself in what has been said to the 
four articles touching the removal of Mr. Stan- 
ton and the appointment of General Thomas. 
As to the four conspiracy articles, there can be 
no question that the actual accomplishment of 
the thing intended is not made necessary to 
constitute the offense; for the statute against 
conspiracies expressly provides for the punish- 
ment of the unlawful intent, the unlawful con- 
spiracy itself, without reference to any further 
act done in pursuance of it, or to the partial 
or complete accomplishment of the unlawful 
design. But, contrariwise, the other two acts 
do not punish the intent alone, but only the 
commission of the thing intended; and the 
offense provided for in these two acts, while 
it requires the unlawful intent to be a part of 
the crime, requires something else to supple- 
ment it, and that is the actual commission of 
the thing intended. 

And here, Senators, before I proceed to con- 
sider these articles in detail, seems tome the 
proper time to bring your attention to another 
consideration, which | deem of very great 
moment. What is the subject- matter which 
constitutes these high crimes and misdemean- 
ors? Under what legislation does it happen 
that the President of the United States is 
brought under all this penal liability? What 
are these high crimes and misdemeanors ? 
Has he committed treason or bribery? Has 
he been guilty of peculation or oppression in 
ollice ? 
or the public property unlawfully to his own 


use ? Has he committed any crime of violence 


against any person, public oflicer or private | 


individual? Is he charged with any act which 


amounts to the crimen falsi or was done causa | 


lucri? Nothing of the sort. These alleged 
high crimes and misdemeanors are all founded 
upon mere forms of executive administration. 
lor the violation, they say, of the rules laid 
down by the legislative department to regulate 
the conduct of the executive department in 
the manner of the administration of executive 
functions belonging to that department. 
The regulations so made purport to change 
what theretofore had been the established rule 
_and order of administration. Before the pas- 
sage of the second section of the military ap- 
propriation act the President of the United 
States, as Commander-in-Chief of the Army 
and head of the executive department, issued 
his orders for military operations either directly 
to the oflicer who is charged with the execu- 
tion of the order or through any intermediate 
channel that he deemed necessary or conve- 
nient. No subordinate had a right to super- 
vise his order before it was sent to its distina- 
tion. He was not compelled to consult his 
Secretary of War, who was merely his agent, 
nor the General next to himself in rank as to 
that important thing, the subject-matter of his 
order, or, that merely formal thing, the manner 
of its transmission. But, by this second sec- 
tion, the mere matter of form is attempted to 
be changed. ‘The great power of the President 
as Commander-in-Chief to issue orders to all 
his military subordinates is respected. The act 
tacitly admits that over these great powers 
Congress has no authority. ‘The “substance is 
not touched, but only the form is provided for ; 


| contemplates ? 


Has he appropriated the public funds § 


'| tenure-of-oflice 


| ality of the tenure-of-oilice act, 


and it is a departure from this mere form that | 


is to make the President guilty of a high crime 
and misdemeanor. 

‘Then, again, as to the tenure-of-office act, 
that also purports to introduce a new rule in 
the administration of the executive powers. 
It does not purport to take away the President’s 


power Of appointment or power of removal || 


absolutely ; but it purports to fix the mode in 
which he shall execute that power, not as there- 
tofore by his own independent action, but 


thereafter, only by the concurrence of the Sen- || 


| ate, 


} 
| 


manner in which an executive power 
performed. 

So, too, as to ad interim appointments 
does not purport to take away that power 
from the President; it only atte Mpts to reg 
late the execution of the power in ag) pec 
instance. 

Mr. Burke, on the impeachme nt of W arren 
Hastings, speaking of the crimes for whic h 
he stood impeached, uses this significant 
guage: 

SE hey were crimes, not against Jorma, but ag ainst 
those “eternal laws of justice which are our rule and 
our birthright. His offenses are not in fo, * 


nical language, but in readity, in substance, and otf 
high crimes and high misdemeanors,”’ 


Now, Senators, if the legislative department 
had @ constitutional right thus to regulate the 
per formance ot executive duties, and to change 
the mode and form of exercising an execy. 
tive power which had been followed from ¢t 
beginning of the Government down to the pres. 
ent day, is a refusal of the Executive to fi). 
low a new rule, and, notwithstanding that, to 
adhere to the ancient ways, that sort of high 
crime and misdemeanor which the Constituti it 
? Is it just ground for im). ach- 
ment? Does the fact that such an actis called 
by the Legislature a high crime and wisde. 
meanor necessarily make it such a —. crime 
and misdemeanor as is contemplated by the 
Constitution? If, for instance, the President 
should send a military order to the Secretary 
of War, is that an offense worthy of impeach- 
ment? If he should remove an officer on the 
Zist of February and nominate another on the 
22d, would that be an impeachable misde- 
meanor? Now, it must be admitted thatif the 
Pp ered had sent the name of Mr. Ewing to 
the Senate on the 21st, in the usual way, in 
place of Mr. Stanton removed, and had jot 
absolutely ejected Mr. Stanton trom ollice, but 
had left him to await the action of the Seuate 
upon the nomination, certainly in mere matter 
ot form there would have been no violation vf 
this tenure-of-oflice act. 

Now, what did he do? He made an order 
for the removal of Mr. Stanton on the lst, 
but did not eject him from otlice, and sent a 
nomination of Mr. Ewing to the Senate on the 
22d. Is it possible that “thereby he had com 
mitted an act that amounted to a high crime 
and misdemeanor, and deserved removal from 
office? And yet that is just what the Presi- 
dent has done. He has more closely followed 
the mere matter of form prescribed by the 
act than, according to the 
learned Manager who opened this prosecution, 
was necessary. lor, if he had made an order 
of removal, and at once had sent to the Senate 
his reasons for making sueh removal, and liad 
stated to them that his purpose was to make 
this removal in order to test the consticution- 
then, says the 
honorable Manager, ‘‘ Had the Senate received 
such a message, the Representatives of the peo- 
ple might newr have deemed it ne cessary to 
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impeach the President for such an act, to in- 


sure the safety of the country, even if they lad 


denied the accuracy of his legal positions. 


lt isa regulation by the Legislature of the || adjourned. 


How, then, can it be deemed necessary to 110 
peach the President for making an order of 
removal on one day, advising the Senate of it 
the same day, and sending the nomination of 
a successor the next day? Was ever a matter 
more purely formal than this? And yet ea 
is the only act. Is this, in the words of Mr. 
Burke, not in merely technical language, ‘but 
in reality, in substance, and effect,” a high 
crime and misdemeanor within the meaning of 
tne Constitution ? 

I dislike very much to ask favors, but if it be 
the pleasure of the Senate to adjourn, I sha 
detain them but a short time to-morrow, au¢ 
it will be a great favor to me, a very great 
favor. 

Mr. GRIMES. Mr. Chief Justice, I move 
that the Senate, sitting as a court of impesac® 
ment, now adjourn. 

The motion was agreed to; and the 
ate, sitting for the trial of the impeachment, 
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Sarunpay, May 2, 1868. 
rhe Chief Justice of the United States took 


re usual proclamation having been made 
he Sergeant-at Arms, 
"7 - Mauagers of the impeachment on the 
tof the Llouse of Repre sentatives and the 
onsel for the respondent, except Mr. Curtis, 
peared and took the seats assigned to them 
“ ectively. 
lhe members of the House of Representa- 
ves, as in Committee of the Whole, preceded 
y Mr. KE. B. Wasupcrne, chairman of that 
mmittee, and accompanied by the Speaker 
d Clerk, appeared and were conducted to 
the seats provided for them. 
fhe Journal of yesterday's proceeding of the 
Senate, sitting for the trial of the impeach- 
ment, Was read. 
fhe CHIEF JUSTICE. The counsel will 
nroceed With the argument. Senators will 
please give their attention. 
"Mr. STANBERY. Mr. Chief Justice, first 
of all, Senators, [ must return my thanks for 
e very great kindness shown me yesterday. 
| was greatly in need of it. Lam greatly ben- 
ted by the rest it has afforded me. I feel 
eshed and better prepared, though at last 
ww poorly, for the work that yet kes before 
me. Nevertheless your courtesy so kindly, so 
heerfully extended, I shall not soon forget. 
And now, Senators, before I enter upon this 
case | must be allowed to speak in advance 
ny deliberate opinion of the case itself, not in 
the way of rhodomontade, not that I hope to 
arry anything before a body like this by the 
re expression of contidence ; not at all; 
jit still having examined this ease from begin- 
ning tu end, having looked through it in all its 
parts, | feel ready to say that there is not only 
no ease, but no shadow of a ease. Oh! for an 
our of my ancient vigor that I might make 
this declaration good ; but poorly prepared | 
pe to make it good to the satisfaction of the 
Senate that now hear me. 
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STANTON NOT WITHIN THE TENURE-OP-OFFICE ACT. 

‘The first clause of the first section declares 
that every person then or thereafter holding 
any civil office under an appointment with the 
advice and consent of the Senate and due quali- 
fication shall hold his office until a successor 
shall have been in like manner appointed and 
qualifie d. 

lf the act contained no other provisions 
qualifying this general clause, then it would be 
clear, 

1. That it would apply to all civil officers 
who held by appointment made by the Presi- 
dent with the advice of the Senate, including 
judicial officers as well as executive otlicers. 
lt gives all of them the same right to hold, and 
subjects all of them to the same liability to be 
removed. From the exercise of the power of 
suspension by the independent act of the Pres- 
ident, made applicable to any officer so hold- 
ing, by the second section, judges of the United 
Stutes are expressly excepted. We find no 
such exception, express or implied, as to the 
exercise of the power of removal declared in 
the first section. Judicial officers, as well as 
executive ollicers, are made to hold by the same 
tenure, ‘Lhey hold during the pleasure of the 
President and the Senate, and cease to hold 
when the President and Senate appoint a suc- 
Cessor. 

2. It applies equally to officers whose tenure 
of office, as fixed prior to the act, was to hold 
luring the pleasure of,the President, as to those 
who were to hold for a fixed term of years, or 
during good behavior. 

3. It purports to take from the President the 
power to remove any oflicer, at any time, for 
uly Cause, by the exercise of his own power 
aione. But it leaves him a power of removal 
With the concurrence of the Senate. In this 
)rocess of removal the separate action of the 
President and the Senate is required, ‘The 
uiliatory act must come from the President, 
‘ud from him alone. It is upon his action as 
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or withhold their consent to what he has done. 
The manner in which the President may exer- 
cise his partof the process is merely formal. It 
may be simply by the nomination of a successor 
to the incumbent or the othcer intended to be 
removed, ‘Then, upon the confirmation by the 
Senate of such nomination, and the issuance 
of a commission to him, the removal becomes 
complete. Or the President may exercise his 
part of the process by issuing an order of re- 
moval, followed bya nomination. Neither the 
order for removal or the nomination works a 
change in itself. Both are necessarily condi 
tional upon the subsequent action of the Sen- 
ate. So, too, the order of removal, the nom- 
ination, and the conlirmation of the Senate are 
not final. <A further act remains to be done 
before the appointment of the successor is com- 
plete, and thatis an executive act exclusively a 
the signing of the commission by the President. 
('p to this point the President has a locus pen- 
ile nlie; for, although the senate have ady ised 
him to appoint his nominee, the President is 
not bound by their advice, but may defeat all 
the prior action by allowing the incumbent to 
remain in office. 

‘Thus far we have considered the first clause 
of the first section of the act without reference 
tothe context. Standing alone it seems to have 
®& universal application to all civil oflicers, and 
to secure ali of them who hold by the coneur- 
rent action of the President and the Senate 
against removal otherwise than by the same 
concurrentaction and to make all of them liable 
to removal by that concurrent action. 

Are there exceptions to the universality of 
the tenure of olflice so declared ? We say there 
are: 

1. Exceptions by necessary implication. Ju- 
dicial otlicers of the United States come within 
this exception ; for their tenure of ofhice is fixed 
by the Constitution itself. Vhey cannot be 
removed either by the President alone or by 
the President and Senate conjointly. They 
alone hold for life or during good behavior, 
subject to only one mode of removal, aud that 
is by impeachment. 

zu. Exceptions made expressly by the provis- 
ions of the act; which make it manifest that it 
was not intended for all civil oflicers of the 
United States. First of ail, this purpose is 
indicated by the ¢éitle of the act. It is entitled 
‘* An act regulating the tenure of certain civil 
oflices’’—not of all civil otlices. Next, we 
find, that immediately succeeding the first 
clause which, as has been shown, is in terms 
of universal application, comprehending ‘*every 
persou holding any civil othee,’’ the purpose 
of restraining or limiting its generality is ex- 
pressed in these words, ‘except as 
otherwise provided for.”’ 
upon inquiry. 


herein 
This puts us at ounce 
It advises us that all persons 


| and all otlicers are not intended to be embraced 


in the comprebensive terms used in the first 
clause; that some persons and some ollicers 
are intended to be excepted aud to be ‘‘other- 
wise provided for ;”’ that some whodo hold by 
the concurrent action of the President and the 
Senate are not to be secured against removal 
by any other process than the same concurrent 
action. 

W hat class of officers embraced by the gen- 
eral provisions of the first clause are made to 
come within the clause of exception es le pro- 
viso which immediately follows answers the 
question. It is in these words: 

** Provided, That the Secretaries of State, of the 
Treasury, of War, ot the Navy, and of the Interior, 
the Postmaster General, and the Attorney General, 
shall hold their offices respectively for and during 
the term of the President by whom they may. have 
been appointed, and for one month thereatter, sub- 
ject to removal by and with the advice and consert 
of the Senate.”’ 

We see that these seven heads of Department 
are the only civil officers of the United States 
which are especially designated. We see a 
clear purpose to make some special provision 
astothem. Being civil officers holding by the 
covcurrent appointment of the President and 
the Senate, they would have been embraced by 
the first general clause of the section, if there 
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argument on the other side is, that, notwith- 
standing the declared purpose to make excep- 
tions, these othcers are not made exceptions ; 


an _ omnia asa 


that notwithstanding there is a previso as to 
them, In which express provision Is speclauy 
tor ¢aewr Lenure ot othce, we must sull look to 
the general clause to tind their tenure of otfice. 
itis a settled rule of construction that every 
word of a statute is to be taken into account, 
and that a proviso must have effect as much as 
any other clause of the statute, 

Upon looking into this proviso we find its 
purpose to be the fixing a tenure of ollice for 
these seven ollicers. And how is that tenure 
lixed? We tinditthus declared: some of them 
are given a& Llenure-ol-olhee, olhers are not. 
But as to the favored class, as to that class in- 
tended to be made sale and mest secure, even 
their tenure is not so ample and permanent as 
the tenure given to all civil othcers who, prior 
to the act, held by the same tenure as them- 
selves. by the general clause all civil officers 


(are embraced and protected from executive 


removal, including as well those who hold by 
no other tenure than ‘‘the pleasure of the 
President.’’ ‘This tenure, ** during the pleas- 
ure of the President,’’ was the tenure by which 
all these Cabinet officers held prior to the pas- 
sage of this law. Now, tor the first time, this 
proviso lixed another and safer tenure tor cer- 
tain Cabinet otheers, not for all. It gave to 
some of them the right to hold during the term 
of one President and tor one month of the 
term of the succeeding President; but it did 
not give that right to allot them. It was given 
only to a favored class, and the new tenure so 
given tothe favored class was not so favorable 
us that given to other civil ollicers who had 
theretofore held by precisely the same uncer- 
tain tenure, that is to say, ** the pleasure of the 
President,’ for these other civil ollicers were 
not limited to the term of one President and 
oue month afterwards, but their tenure was 
just as secure from ‘the pleasure of the Pres- 
ident,’ after the expiration of one presidential 
term, andatter the expiration of the first month 
of the succeeding presidential term, as It was 
belore. 

We see, then, that in fixing a new tenure 
of office tor Cabinet ollicers, tne tenure given 
toone class of them, and that the most favored, 
was not as favorable as that given to othercivil 
otlicers theretotore holding by the same tenure 
with themselves. ‘This favored class were not 
to hold one moment alter the expiration of 
the month of the second presidental term. At 
that punctual time the right of the President 
to select his Cabinet wouid, even as to them, 
return to him. If they were to remain after 
that, it would be that it was his pleasure to 
keep them and to give them a new tenure by 
his choice in the regular mode of appointment. 

But, as we have seen, the proviso makes a 
distinction between Cubinetothecers and divides 
them into two classes, those holding by ap- 
pointment of the President for the ume being, 
and those not appoimted by him, but by Ins 
predecessor, and holding only by his sufferance 
or pleasure. if ever an intent was manifest 
in a statute it is clear in this instance. ‘lhere 
is a division into two classes, a tenure of otlice 
given to one class and withheld from the other. 
Before the passage of this act all Cabinet 
oflicers holding under any President, whether 


appointed by him or his predecessor, held by 


the same tenure, ‘‘ the pleasure of the Presi- 
dent.”’ his proviso makes a distinction be- 
tween them never made before. It gives one 
class a new and more seecure tenure, and it 
leaves the other class without such new ten- 
ure. One class was intended to be protected, 
the other not. 

Now comes the question. Upon what ground 
was this distinction made? Why was it thata 
better title, a stronger tenure was given to one 
class than to the other? ‘lhe answer is given 
by the proviso self. The officers m the Cab- 
inet of a President, who were nominated by 
him, who were appuinted by him with the con- 
currence of the Senate, are those to whoin this 


taken that the Senate proceeds, and they give || had been no exception and no proviso. ‘The | new and bettertenure is given. They are offi- 
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cers of his own selection; they are his chosen 
agents. He has once recommended them-to 
the Senate as fit persons for the public trust, 
aud they have obtained their office through his 
selection and choice. ‘The theory here is, that 
having had one free opportunity of choice, 
having onee exercised his right of selection, 
he shall be bound by it. He shall not dismiss 
his own selected agent upon his own pleasure 
or caprice. He is, in legal language, * es- 
topped’’ by the selection he has made, and is 
made incapable by his own act of dissolving 
the official relation which he has imposed on 
himself. Having selected his Cabinet oflicer, 
he must take him as a man takes his chosen 
wife, for better or worse. 

But as to such Cabinet officers as are not of 
a President’s selection; as to those who have 
been selected by a former President; as to 
those whose title was given by another; as to 
those he never appointed, and, perhaps, never 
would have appointed; as to those who came 
to him by succession and not by his own act; 
as to those who hold merely by his acquies- 
cence or sufferance—they are entitled to no 
favor, and receive none, They stand as step- 
children in his political family, and are not 
placed on the same level with the rightful heirs 
entitled to the inheritance. 

The construction claimed by the Managers 
leads to this inevitable absurdity: that the 
class entitled to favor are cut off at the end of 
the month, while those having a less merito- 
rious tile remain indefinitely. What was in- 
tended for a benefit becomes a mischief, and 


SUPPLEMENT TO 


alone, never made before. For the first time 
it gives to those appointed by the President for 
the time being a new tenure. It secures them 
from removal at his pleasure alone. It repeals, 
as to them, the existing laws, and declares that 
they shall thereafter be entitled to hold during 
the remainder of the term of the President by 


| whom they were appointed, and for one month 


of the succeeding presidential term, exempt 
from removal by the sole act of the President, 
and only subject to removal by the concurrent 


| act of the President and Senate. 


qualified. 


But it gives them no right to hold against the 
pleasure of the sueceeding President one mo- 
ment after the expiration of that punctual time 
of one month. When that time has arrived 
their right to hold ceases and their offices 
become vacant. The policy here declared is 
unmistakable, that notwithstanding anything 
to the contrary in the act, every President shall 


have the privilege of his own choice, of his | 
| own selection of the members of his Cabinet. 


The right of selection for himself is, however, 
He may not, as theretotore, enjoy 
this right throughout his term. 


} month he must take the Cabinet of his prede- 


| cised but once. 


cessor, however opposed to him in opinion or 
obnoxious to him personally. Then, too, while 
the right is given to’him, it cannot be exer- 


| survive, but expires with a single execution. 


| of this independent power, he having, as to | 
| them, once exercised the power, it is, as to 


the favored class are worse off than if no favor | 


had been shown them. ‘Their condition was 
intended to be made better than that of their 
fellows, and has been made worse. Irom those 
entitled to protection it is taken away to be 
given to those not entitled. 

Now, when President Johnson was invested 
with his oflice, he found Mr. Stanton holding 
the office of Secretary of War. He had been 
appointed by Mr. Lincoln during his first term, 
and was holding in the second month of Mr. 
Lincolu’s second term under the old appoint- 
ment. Mr. Stanton was neither appointed by 
Mr. Lincoln or Mr. Johnson for that second 


term; 80 that we are relieved from all question | 


whether the fractional term, counting from the 
accession of Mr. Johnson, 1s to be called the 
unexpired term of Mr, Lincoln, or the proper 
term of Mr. Johnson, and whether, if he had 
been appointed or reappointed by Mr. Lineoln 
during his second term, he might not have 
claimed that he was entitled, as against Mr. 
Johnson, to hold on to its end. Mr. Stanton 
never had any tenure of oflice under the 


Now, as to the three members of Mr. John- 


son’s Cabinet, appointed by his own exercise 


them, exhausted. ‘The consequence is that 


| these three ollicers no longer remain subject to 


his pleasure alone. They are entitled to hold 
in detianee of his wishes throughout the re- 
mainder of his term, because they are his own 
selected otlicers ; but they are not entitled to 


| hold during the whole term of his successor, 
| but only for a modicum of that term, just be- 


| even by one appointment. 


cause they were not selected by that successor. 
So much tor these three. 

Now, as to the other four, as to whom Mr. 
Johnson has not exercised his right of choice 
May they hold dur- 
ing the residue of his term in defiance of his 
wishes? Dothey come within that clear policy 
of giving to every President one opportunity at 


| least to exercise his independent right of choice ? 


tenure-of-oflice act for the current presidential |] 


term, never having been appointed for that 
term by either Mr. Lincoln or Mr. Johnson. 
He, therefore, does not come within the cate- 
gory of those members ef Mr. Johnson’s Cab- 
inet who have been appointed by Mr. Johnson. 

At the date of the passage of the tenure-of- 
office act, the Cabinet of Mr. Johnson was 
composed as follows: the Secretaries of State, 
of the Treasury, of War, and of the Navy, held 
by appointment of Mr. Lincoln made in his first 
term; the Secretary of the Interior, the Post- 
master General, andthe Attorney General, held 


by the appointment of Mr. Johnson made dur- | 


ing his current term. ‘There was, then, as to 
the entire seven, a diflerence as to the manner 
and time of their appointment. Four had been 
appointed by Mr. Lincoln, and the other three 
by Mr. Johnson. All of them held by the same 
tenure, **the pleasure of the President.’’ All 
of them, without reference to constitutional pro- 
visions, were, by existing laws, removable by the 
independent action of the President. The acts 
of Congress creating the oflices of Secretaries 
of State, of War, and of the Navy, expressly 
recognize the executive authority to remove 
them at pleasure. ‘The acts of Congress ere- 
ating the tour other heads of Departments place 
them ou the’same footing as to tenure of office. 
All these acts remained, in this particular, in | 
full foree. 


Lhis tenure-of-oflice act introduces || 


Surely not. ‘Then, if, as to them, he has the 
right, how can he exercise it, if, as in the case 
ot Mr. Stanton, the Cabinet otlicer holds on 
after he has been requested to resign? What 
mode is left to the President to avail himself 


of his own independent right when such an | 
|| officer refuses to resign? 


process of removal; tor he cannot put the man 
of his choice iv until he has put the other out. 
So that the independent right of choice cannot 
under such conditions be exercised at all with- 
out the corresponding right of removal; and 
the one necessarily implies the other. 

We have seen that the tenure of office fixed 


by the proviso for Cabinet ollicers, applies only 


apply to Mr. Stanton. 


to those members of Mr. Johnson's Cabinet | 


lt therefore does not 
If there is any other 
clause of the act which applies to Mr. Stanton, 
it must be the first general clause, and if that 
does not apply to him, then his case does not 
come within the purview of the act at all, but 
must be ruled by the preéxisting laws, which 
made him subject at all times to the pleasure 
of the President and to the exercise of his in- 
dependent power of removal. 
cisely what is claimed by the Managers. ‘They 
maintain that, ahough the proviso does not 
give Mr, Stanton a new tenure, yet the first 
general clause does, and that he is put by that 
clause on the same footing of all other civil 
oilicers who, at the date of the act, held by the 
concurrent appointment of the President and 
Senate by no other tenure than ‘*during the 
pleasure of the President.’’ 
But all the oflicers intended to be embraced 


appointed by himself. 


by that first clause, who held by shat tenure | 


For the first | 
| not. 


It isa power that does not | 


| viso, and at the end of the month require hi) 
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dent alone. Whether appointed by the Pp, 


dent for the time being or by his predecesg,, 
they must remain in defiance of the Presidoy: 


until removed by the concurrent action o; 
President andthe Senate. In effect, so faras;), 
power of the President is concerned, they yo» 
hold for life. If Mr. Stanton comes Wir), 
the protection of that clause, if his tenure of 
office is fixed by that clause, it follows jneyi:. 
ably that Mr. Johnson cannot remove bjyp 
it follows as inevitably that no succeeding 
President can remove him. He may defy \; 
Johnson's successor he now defies Mr. 
Johnson. He may say to that successor ag hyo 
has said to Mr. Johnson, ‘* I am compelled to 
deny your right under the Constitution and 
laws of the United States, without the adyie, 
and consent of the Senate.”’ If the successor 
of Mr. Johnson should point him to the pyro. 
. n 
to leave, his answer, according to the Map. 
agers, would run thus: ** That proviso did not 
fix my tenure of oflice. It did ; 


¢ 
of 


as 


not apply 


| me, but only to those appointed by Mr. Jobp. 


They must go out with the month; | do 

My tenure is fixed by the first clause. 

and you cannot get clear of me without the 
advice and consent of the Senate.” 
NO REMOVAL OF MR, STANTON, 

But if it be held that Mr. Stanton did come 


son. 


|| within the purview of the tenure-of-ollice act: 


None other than the | 


And this is pre- | 


if it be held that hfs removal by the ind pend 
ent action of the President is forbidden }y the 
act, then we maintain that no such removal js 
charged in the articles or made out in the 
proot. 

It is only in the first article that any charge 


| is made in reference to Mr. Stanton’s removal, 
| That article nowhere alleges that Mr. Stant 


nh 
has been removed, either in law or in fxet. It 
does allege that on the 21st of February Stan- 
ton was ** lawfully entitled to hold said otlice 
of Secretary for the Department of War,” and 
that on that day the President ‘* did, unlaw 
fully and in violation of the Constitution and 
laws of the United States, issue an order in 
writing for the removal of Edwin M. Stanton 
from the oflice of Secretary for the Depart- 
ment of War.’’ It is the issuance of this order 
for a removal that is made the gravamen of 
the charge. It is not followed by any allega- 
tion that it had the effect to work a removal, 
either in law or in fact. On the contrary, in 
the very next article, which is founded on the 


| order to Thomas, which purports to be made 
| after the order for the removal of Stanton, it 


| never has been removed, in law or in fact: 


is alleged that Stanton still held the office law- 
fully, and that notwithstanding the order for 
removal to Stanton and the order to Thomas 
to act as Secretary, Stanton still held the otlice, 
and no vacancy was created or existed. This 
is the tenor of every article, that Stanton 
° that 
there never has been an ouster, either in law or 
in fact; that there never has been at no time 
a vacancy. The proof shows that Stanton re 
mains in possession, and that his official acts 
continue to be recognized. 

Now, if the order per se operated a removal 
in law, it must follow that the order was valid 
and in conformity with the Constitution and 
laws of the United States, for no order mace 
contrary thereto could take effect in law. |! 
there was a removal in law the executive order 
which accomplished it was a valid, not an un- 
lawful act. But if the order did not operate 4 
removal per se, and if aremoval in fact, though 
not in law, might be held sufficient to const 
tute an offense, and if it were alleged and were 
proved that under the itilegal order an actual 
ouster or removal was effected by force oF 
threats the answer to be given in this case 1s 
conclusive. No ouster in fact, no actual oF 
physical removal, is proved or so much as 
charged. Mr. Stanton has never to this day 
been put out of actual possession. He remais 
in possession as fully since the order was mace 
as before; and still holds on. 

Now, we look in vain through this tenure 


iforee, before, are declared to hold by a new tenure. i} of-office act for any provision forbidding “ 
a distinction made applicable to Cabinet ollicers || Not one of them ean be removed by the Presi- hi attempt to cause a removal, or making it pens 
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to issue an order for such a purpose. The 


sixth section is the only one on the subject of 
removal, and that provides: 


i 


“That every removal” “made” “contrary to the 
ons of this act Shall be deemed, and is 
ieclared to be, a high misdemeaner;” 


and is made punishable by fine not exceeding 
21,000, or by imprisonment not exceeding five 
years, or both, at the discretion of the court. 

No latitude of construction can torture an 
attempt to make a removal into an actual re- 
moval, or can turn an abortive effort to doa 
civen thing into the accomplished fact. Such 
latitude of construction could not be allowed 
where the rule of construction is least re- 
stricted, and least of all in a penal statute 
where the rule of construction is the most re- 
6 ricted. 
~ It seems a waste of words to argue this 
point further. ‘There is a total failure of the 
case upon the first article on this point, if we 
had none other. And yet this article is the 
head and front of the entire case. Strike it 
out and all that remains is ‘‘leather and pru- 
ne la.’ 

But, Senators, if you should be of opinion 
that the tenure-of-oflice act protected Mr. 
Stanton, and that the attempt to remove him 
was equivalent to a removal, we next main- 
tain 

First, That the President had a right to 
construe the law for himself, and if, in the 
exercise of that right, he committed an error 
of construction, and acted under that error, 
he is not to be held responsible. 

Second, If he had so construed the law as 
to be of opinion that Mr. Stanton was intended 
to be protected by it against his power of re- 
moval, and was also of opinion that the law 
in that respect was contrary to the Constitu- 
tion, he is uot to be held reponsible if he 
therein committed an error. 

I proceed to argue these points in the order 
in which they have been stated. Tiirst, then, 
is the President responsible for an official act 
done by him under an erroneous construction 
ofan act of Congress? I agree that ignorance 
or misconception of the law does not, in gen- 
eral, excuse a party from civil or criminal lia- 
bility for an act contrary to law. But this well- 
established rule has exceptions equally well 
established, and the case here falls within one 
of the exceptions, and not within the rule. 
Where a law is passed which concerns the 
President and touches his official duties it is 
not only his right but his duty to determine 
for himself what is the true construction of the 
law, and to act, or refuse to act, according to 
that determination, whatever it may be. He 
is an executive officer, not a mere ministerial 
oflicer. He is invested with a discretion, with 
the right to form a judgment, and to act under 
his judgment so formed, however erroneous. 
No such discretion is allowed to a ministerial 
oficer. Zig business is not to construe the 
law, but merely to perform it, and he acts at 
his peril if he does not do that which is com- 
manded by reason of an erroneous construc- 
tion, however honestly entertained. 

But, as I have said, the President is not a 
ministerial officer. His function is not merely 
to execute laws, but to construe them as well. 
rhe Constitution makes this too clear for ques- 
tion. It does not, it is true, vest him with 
judicial power, which always implies the ex- 
ercise of discretion. It vests him with the 
executive power, but, nevertheless, with a dis- 
cretion ag to the mode of its execution. The 
Constitution contemplates that, in the exercise 
of that executive power, he may be involved 
in doubt and perplexity as to the manner of its 
exercise, and, therefore, gives him the priv- 
liege of resorting to his Cabinet officers for 
advice. The Constitution binds him by an oath 
not only faithfully to execute his office, not 
merely to carry into execution laws of Con- 
gress, but also, to the best of his ability, to 
preserve, protect, and defend the Constitution 
itself. This great trust implies the exercise 
of a large discretion. 


Opinion of the Supreme Court of the United 
States, in what is called the Mississippi injune- 
tion case, decided in April, 1867. Mr. Chief 
Justice Chase, delivering the Opinion of the 
court, says ; 


“It is assumed by the counsel for the State of 
Mississippi that the President, in the execution of 
the reconstruction acts, isrequired to performa mere 
ministerial duty. In this assumption there is, we 
think, a confounding of the terms ministerial and 
executive, which are by no means equivalent in im 
port. A ministerial duty, the performance of which 
may, in proper cases, be required of a head of a De 
partment by judicial process, is one in respect to 


which nothing is left to diseretion. Itis a simple, 
definite duty, arising under conditions admitted or 
proved to exist, or imposed by law.” 


ing some cases of merely ministerial 


After cit j 
duty, the Chief Justice proceeds as follows: 
“In each of these cases nothing was left to disere 
tion. There was no room for the exercise of judg- 
ment. The law required the performance of a single, 
| Specific act, and that performance, it was held, might 
| be required by mandamus. Very different is the duty 
of the President in the exercise of the power to see 
that the laws are faithfully executed, and among 
those laws the acts named in the bill. The dutythus 
imposed on the President is in no just sense minis- 
terial. It is purely executive and political An 
attempt on the part of the judicial department of 
the Government to enjoin the performance of such 


duties by the President might be justly character- 
ized, in the language of Chief Justice Marshall, as 
an ‘absurd and excessive extravagance,’ tis true 


that, in the instance before us, the interposition of 
thecourt is not sought to enforce action by the Exec- 
utive under constitutional legislation, but to re 
strain such action under legislation alleged to be 
unconstitutional. But we are unable to perceive 
that this circumstance takes the case out of the 
general principle which forbids judicial interference 
with the exercise of executive discretion,” 

When, therefore, this tenure-of-office act 
came to be considered by the President in refer- 
ence to his purpose to remove Mr. Stanton 
trom office, he had a right and it was his duty 
to decide for himself whether the proposed re- 
moval of Mr. Stanton was or was not forbidden 
by the act. As yet that act had received no 
construction by the judicial department, nor 
had the President any authority to send the act 
| to the Supreme Court, and require the judg- 
| ment of that court upon its true meaning. ‘The 
Constitution gave him no right to resort to the 
judges for advice. He could not settle his 
doubts, if he entertained doubts, by asking any 
other opinions than those of the heads of 
Departments. 

But the President was not even required to 
| ask the advice of his Cabinet, nor even of his 

Attorney General, to which officer he may re- 
sort for advice as a head of Department under 
the provisions of the Constitution, and whose 
special duty it is made by an act of Congress 
to give the President advice when called tor by 
him on any question of law. The President, 
although such aids are given to him by the 
Constitution in forming his judgment on a ques- 
tion of law, is not bound to resort to them. 
lle may do so out of abundant caution, but 
such is his own latitude of diseretion that he 
may act without invoking such aid, or he may 
reject the advice when asked for and given, and 
lawfully decide for himself, though perhaps not 
so wisely or cautiously 

Besides this late authoritative exposition, as 
to the discretionary power of the President, 
there is abundance of other authority entitled 
to the gravest consideration, which might be 
adduced to the same effect, and which I pro- 
pose to introduce upon the next point, which 

I now proceed to consider, and that point is, 

that if the President had so construed this ten- 
ure-of-office act as to be satisfiedthat Mr. Stan- 
ton came within its provisions, but was also of 
opinion that the law in that respect was con- 
trary to the Constitution, he is not to be held 
responsible if therein he committed an error. 
The case in that aspect stood thus: here was 
an act of Congress which, in the construction 
given to it by the President, forbade the re- 
moval of Mr. Stanton from the War Depart- 
ment. The President, in the exercise of his 
executive functions and of his duty to see that 
the laws were faithfully executed, came fo the 
conclusion that in the execution of so much 
of this executive duty as had relation to the 
| administration of the War Department, it was 


It is sufficient, upon this point, to cite alate || expedient to place it in the hands of another 
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person. His relations with Mr. Stanton were 
such that he felt unwilling any longer to be re- 
sponsible for his acts in the administration of 
that Department, or to trust him as one of his 
confidential advisers. The question at once 
arose whether this right of removal denied to 
him by this law, was given to him by the Con- 
stitution ; or, to state itin other words, whether 
this law was in this respect in pursuance of 
the Constitution. 

Now, it appears that his opinion upon this 
question had been made up deliberately. When 
this same law was on its passage and had been 
presented to him for his approval, his opinion 
was formed that it was in violation of the Con- 
stitution. He refused to approve it, and re 
turned it to Congress with a message in which 
this opinion was distinctly announeed. It 
passed, notwithstanding, by a constitutional 
majority in both Houses. No one doubts that 
then, at least, he hada perfect right to exercise 
a discretion, and no one has ever yet asserted 
that an error in an opinion so formed involved 
him in any liability. 

Che exercise of that veto power exhausted 
all his means of resistanee to what he deemed 
an unconstitutional act, in his legislative capa- 
city; and so far as the law provided a rule of 
action for others than himself, no other means 
of resistance were left to him. But this law 
was directly aimed at him and the exercise of 
the executive power vested in him by the Con- 
stitution. When, therefore, he came a second 
time to consider it, it was in the discharge of 
an executive duty. Had he then no discretion 
of any sort? Was he bound to act in a merely 
ministerial capacity? Having once finally ex- 
ercised a discretion in his legislative capacity to 
prevent the passage of the law, was he thereby 
deprived of his discretion in his executive capa- 
city when he was called upon to act under it? 

It has been said, that a law passed over a 
President’s veto by a majority of two thirds, 
has a greater sanction than a law passed inthe 
ordinary way by a mere majority. I know 
that there are those who, while they admit 


| that, as to a law passed in the ordinary mode 


by the concurrent acts of the two Houses and 
the President, it may be questioned on the 
score of unconstitutionality, yet maintain that 
a law not passed by such a concurrence, but 


| by the separate action of the two Houses with- 


out the coneurrence of the Executive, or 
against his will, is something superior to ordi- 
nary legislation, and takes the character of a 
fundamental or organic enactment. But this 
is a modern heresy unsustained by the slightest 
reason or authority. It is at last but a legis- 
lative act. It stands upon an equal footing 
with other legislative acts. It cannot be put 
upon higher ground or lower ground. No 
distinction is allowable between the one and 
the other. But, if it were, it certainly would 
seem more reasonable that such a law passed 
by one coordinate department, would stand on 
lower ground than a law passed with full con- 
currence of both departments. 

The question then recurs, is the President 
invested with a discretion in his executive 
capacity ?” Inthe exercise of that discretion 
may he compare the law with the Constitution, 
and if, in his opinion, the law vests him with 
a power not granted by the Constitution, or 
deprives him of a power which the Constitu- 
tion does grant, may he refuse to execute th 
power so given, or proceed to execute the 
power so taken away? We have already cited 
a late decision of the Supreme Court directly 
in point. That presented the direct question 
whether, as to the reconstruction acts, passed 
like this tenure-of-c'vil-oflice act, by a vote of 
two thirds in each House, the President had, 
notwithstanding. in reference to those laws, an 
executive discretion. ‘The decision maintains 
that he had. 

I now proceed to show that this is no mod- 
ern doctrine. The authorities which I shall 
cite go beyond the necessities of this case. 
Some of them go to the length of asserting that 
this executive discretion survives even after the 


\. passage of the law by the legislative department, 
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it has been construed by the judicial depart- 
ment, and in that extreme case, leave the Pres- 
ident at last to nct for himself in opposition to 


the express willof both the other departments. 


I] will first cite some Opinions upon this extreme 
position, 

Mr. Jefferson says: 

* The seeond question, whether the judges are in- 
vested with exclusive authority to decide on the 
constifutionality of a law, has been heretofore a sub- 
ject of consideration with me in the exercise of offi- 
ciulduties, Certainly there isnot a word in the Cou- 
stitution which has given that power to them more 
than to the execuliveor lewislative branches, 
tions of property, of character, and of crime, being 
ascribed to the judges, through a definite course of 
legal proceedings—laws involving such questions 
belong of course tothem, and as they decide on them 
ultimately and without appeal they of course decide 
Jor the naclves, The constitutional validity of the 
law or laws preseribing executive action, and to be 
administered by that branch ultimately and without 
appeal, the exeentive must decide for themselves also 
whether under the Constitution they are validor not, 
So, also, as to laws governing the proceedings of the 
Levislature: that vody must judge for itsel/ the con- 
stitutionality of the law, and, equally, without appeal 
or contro! from its codrdinate branches. And, in 
general, that branch which is to act ultimately and 
without appeal, on any law, is the rightful expositor 
of the validity of the Taw, uncontrolled by the opin- | 
ions of the other codrdinate authorities,” 


a) i 
dues 


President Jackson, in his veto message upon 
the bank bill, uses this language: 


“If the opinion of the Supreme Court covered the 
whole ground of this act it oucht not to control the 
covrdinate authorities of thisGovernment, The Con- 
gress. the Executive, and the court must each for itself 
be guided by its own opinion of the Constitution.” 


Mr. Van Buren makes use of this language: 


Everybody knows that an act which is contrary 
to the Constitution isa nullity, although it may have 
passed accerding to the torms of the Constitution, 
[hat instrament creates several departments, whose 
duty it may become to act upon such a bill in the 
performance of their respective functions, The the- 
ory of the Constitution is that these departments are 
coordinate and independent of each other, and that, 
when they act in their appropriate spheres, they each 
havea right, and it isthe duty of each to judge for 
themselves in respect to the authority and require- 
ments ol the Constitution without being controlled or 
interfered with by their co-departments, and are each 
responsible to the people alone for the manner in 
which they discharge their respective duties in that 
regard. Lt is not, therefore, to be presumed that that 
instrument, after making it the president's especial 
duty to take an oath to protect and upheld the Con- 
stitution and prevent its violation, intended to deny 
to him the sight to withhold his assent from a meas- 
ure which be might conscientiously believe would 
have that effeet and to impose upon him the neces- 
sity of outraging his conscience by making himself 
a party to such a violation.” 


\ hether these views are sound or not is not | 
now the question. It happens that as to this 
tenure-of-civil-oflice law, it has never been 
held by the Supreme Court to be constitu- 
tional. But, if i had been otherwise, if this | 
law had been pronounced constitutional by a 
solemn decision of the Supreme Court of the 
United States, what ground would there be 
for holding the President guilty of a high mis- 
demeanor in formiug an opinion sanctioned 
by the authority of three of his predecessors ? 

L will now eall attention to certain leading 
authorities upon the point that a law passed by 
Congress im violation of the Constitution is 
totally void, and as to the discretion vested in 
the l’resident to decide for himself the ques- 
tion of the validity of such a law. 1 cite first 
from the Federalist, No. 76: 


* There is no position which depends on clearer | 
priveiples than that every act of a delegated author- 
ity coutrary to the tenor,of the commission under 
which it is exercised, is void. No legislative act, 
therefore, contrary to the Constitution, can be valid.” 
“It it be said that the legislative body are them- 
selves the constitutional judges ot their own powers, 
and that the construction they put upon them is con- 
clusive upon the other departments, it may be an- 
swered that this cannot be the natural presumption 
where itis not to be collected from any particular 
provisions in the Constitution.” 


I cite next from No, 31 of the Federalist, in 
reference to that clause of the Constitution de- 
claring its supremacy and the supremacy of the 
laws. It is said: 


a 


J)PPLEMENT TO 
SUPPLEMEN | 

a written constitution designating the powers and 
duties of the legislative as wellas of the other depart- 
ments of the Government, an act of the Legislature 
may be void as being against the Constitution.” 


Speaking of the legislative power the Chan- 


cellor adds: 

“It is liable to be constantly swayed by popular 
prejudice aud passion, and it is difficult to keep it 
from pressing with injurious weight upon the consti- 
tutional rights and privileges of the other depart- 
ments,” 

In Hayburn’s case (2 Dall., page 407) the 
opinions of the judges of the circuit courts 
ot the United States for the distriets of New 
York, Pennsylvania, and North Carolina, upon 
the constitutionality of the act of March 23, 
1792, arereported. This act purported to con- 
fer upon the judges a power which was not 
judicial. ‘They were of opinion that Congress 
had no authority to invest them with any power 
except ‘such as was strictly judicial, and they 
were not bound to execute the law in their 
judicial capacity. 

In Calder rs. Bull, (8 Dall., page 398, ) speak- 
ing of the paramount authority of Federal and 
State constitutions, it is said: 

*Tfany act of Congress or of the Legislature of a 
State violates those constitutional provisions, it is 
unquestionably void.” 

In Van Llorn’s Lessee rs. Dorrance (2. Dall., 
page 308) we find the following: 

“ Whatare Legislatures? Creatures of the Consti- 
tution; they owe their existence to the Constitution, 
They derive their powers trom the Constitution, It 
is their commission; and, therefore, all their acts 
mitst be conformable to it, or else they will be void.” 
“ W hatever tay be the case in other countries. yet 
in this there ean be no doubt that every act of the 
Legislature repugnant to the Constitution is abso- 
lutely void.”’ 

Chief Justice Marshall, delivering the opin- 
ion of the court in Marbury vs. Madison, says: 

“It is a proposition too plain to be contested that 
the Constitution controls _any legislative act repug- 
nant to it; or, that the Legislature may alter the 
Constitution by an ordinary act. Between these 
alternatives, there is no middle ground. The Con- 
stitution is either a superior, paramount law, un- 
changeable by ordinary weans, or it is on a level 
with ordinary legislative acts, and like other acts, is 


| alterable when the Legislature shall please to alter 


“Tt will not, I presume, have escaped observation 
that iterpress/y confines this supremacy to laws made | 
purewernt to the Constitution, which I mention merely 
as au instance of caution in the Convention; since 
that timitation would have been to be understood, 
though it had not been expressed.”’ 

Chancellor Kent, in the first volume of his 
Commentaries, uses thig language : f 


“ Bat in this and all other countries where there is ' 


it. “Ifthe former part of the alternative be true, then 
a legislative act centrary to the Constitution is not 
law; if the latter part be true, then written constitu- 
tions are absurd attempts on the part of the people, 
to limit a power in its nature illimitable.” ** Cer- 
tainly all those who have framed written constitu- 


tions contemplate them as forming the fundamental | 


and paramount law of the nation, and, consequently, | 
| the theory of every such government must be, that 


an act of the Legislature, repugnant to the Consti- 


tution, is void.”” “Thus the particular phraseology | 


of the Constitution of the United States confirms and 
strengtheus the principle, supposed to be essential 
to all written constitutions, that a law repugnant to 
the Constitution is void; and that courts, as well as 
other departments, are bound by that instrument.” 

In Dodge vs. Woolsey (18 Howard, pages 
347-8) the court say: 

“The departments of the Government are legis- 
lative, executive, and judicial, They arecotrdinate 
in degree to the extent of the powers delegated to 


each of them, Each, in the exercise of its powers, | 
| is independent of the other, but all, rightfully done 


by either, is binding upon the others. The Consti- 
tution is supreme over all of them, because the peo- 
ple who ratified it have made it so; consequently, 
anything which may be done unauthorized by it is 
unlawful,” 


‘ ato 
Again, in 22 Howard, page 242, the nullity 


of any act inconsistent with the Constitution is 
produced by the declaration that the Constitu- 
tion is the supreme law. 

1 will now refer to some decisions of the 
Supreme Court of the United States, which 
relate more particularly to the point, that as 


an executive oflicer the President is vested | 


with a diseretion. 


In Marbury vs. Madison (1 Cranch, page 380) 
is the following: 


** By the Constitution of the United States the Pres- 
ident is invested with certain important political 
powers, in the exercise of which he is to use bis own 
diseretion, and is accountable only to his country in 
his political character, and to his own conscience. 
To aid him in the performance of these duties, he is 


| authorized to appoint certain officers to act by his 


authority and in conformity with his orders. In such 
cases their acts are his acts, and whatever opinion 
may be entertained of the manner in which execu- 
tive discretion may be used, still there exists, and 
exist, no power to control this discretion.” 

And in Martin vs. Mott (12 Wheaton, page 
31) this: 


“The law does not provide for any appeal from the 


judgment of the President, or for any right in 


su rd 


inate officers to review bis decision, and, in oa 
ctefeat it. Whenever a statute gives a discret; 





power to any person to be exercised by hi; 7 
own opinion of certain facts, itis a so 
construction that the statute constitute , 
sole and exclusive judge of the existence of ¢),.. 
facts.”’ 7 
Quotations from opinions of the Suprema 
Court maintaining that the executive nowor 
. . . i ‘ 
the President is in no sense merely mini step, 
but strictly discretionary, might be multi, 
indefinitely. And, indeed, it is easy to showy 
from repeated decisions of the same court. +) 
the heads of Departments, except where tho 
performance of a specific act or duty is ry quired 
of them by law, are in no sense ministeriy 
officers, but that they too are clothed with » 
discretion, and protected fromeresponsibility 
for error in the exercise of that discretipy 
lhus, Decatur vs. Paulding, 14 Peters; Key. 
dall vs. Stokes, 8 Howard; Brashear vs. Masoy 
6 Howard; in which latter case the court says: 


ot 
A 


i} 


at 


“The duty required of the Secretary by the resoly- 
| tion was to be performed by him as the head of one 
of the executive Departments of the Government, jy 
the ordinary discharge of his official duties: that; 
general such duties, whether imposed by act of Coy. 
gress or by resolution, are not merely ministerial 

duties; that the head of an executive Department of 

the Government, in the administration of the yay 

ous and important concerns of his office, is contin. 
|} ually required to exercise judgment and diseretioy: 
|} and that the court could not, by mandamus, act di. 
rectly upon the officer, to guide and control his judz- 
ment and discretion in matters committed to his care 
in the ordinary discharge of his official duties.” 





I will now ask your attention, Senators, to 
the remaining articles. 

And first the fourconspiracy articles. These 
|| allege that the President unlawfully conspired 
|| with Lorenzo Thomas, and others to the House 
of Representatives unknown, on the 21st of 
February, 1868—first, to hinder and prevent 
Edwin M. Stanton, Secretary of War, from 
holding the office of Secretary for the Depart: 
ment of War, contrary to the conspiracy act 
of July 31, 1861, and in violation of the Con- 
stitution of the United States ; second, to pri 
vent and hinder the execution of the ‘act reg- 
ulating the tenure of certain civil offices,” and 
in pursuance of this conspiracy did unlawfully 
attempt to prevent Edwin M. Stanton from 
holding the said office; third, by force to seize, 
take, and possess the property of the United 
States inthe Department of War inthe custody 
and charge of Edwin M. Stanton, Secretary 
thereof, contrary to the conspiracy act of July 
31, 1861, and of the tenure-of-oflice act ; fourth, 
with intent unlawfully to seize, take, and pos 
sess the property of the United States in the 
Department of War in the custody of Edwin 
M. Stanton, the Secretary thereof, with intent 
to violate the “‘act regulating the tenure of 
certain civil offices.”’ 

It will be seen that these four conspiracy 
counts all relate to the same subject-matter, the 
War Office, the Secretary of the War Ollice, and 
the public property therein situated, And this 
is all that is necessary to be said about these 
articles; for not a scintilla of proof has been 
adducedin theirsupport. The case attempted 
to be made out seats these conspiracy arucles 
by the Managers was, in the first place, by the 
production of the two sets of orders issued on 
the 2ist of February. But as these of them- 
selves did not amount to evidence of a con 
spiracy, as they carried the idea of nounlawlul 
agreement, but simply stood upon the footing 
of an order given by a President to a subord: 
inate, the Managers, in order to make some 
show of a case, offered to introduce the decla- 
rations of General Thomas, made on the night 
of the 2lst and on the 22d of February and 
other days, intending to show a purpose on his 
part to obtain possession of the Department 
| and the property of the Department by inumt 
dation and force. Objection was made at the 
time to the introduction of these declarations 
without laying a foundation upon which the 
President obntd be made liable by such deci 
‘ration. Impressed with this objection, ™° 
| Manager who opened the prosecution, atte! 
| some consideration, at length answered an 10° 


i quiry of a Senator, that he expected to follow 
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proof of the declarations by proof con- 
“the President with them. U pon that 

e he was allowed to give the declara- 

General Thomas in evidence. Bat that 

we have heard of any "supporting 
nised. Nota scintilla of proof 
teen obtained from General Thom: as or 
from any other quarter, under the conspiracy 
charge, of any authority given or intended to be 
aoe) yy the President to General Thomas to 
soeort to foree, intimidation, or threats in the 
, ion of the order which the President had 

This is quite enough to say with regard 
to those articles. 

Next, as to the ninth article, usually known 

. Emory article. It had no substance in 
‘colf from the geginning, and, since the testi 
m ny of Mr. Welles, remains without the 
slightest foundation. 

Next, as to the tenth article, relative to the 
speeches made at the Executive Mansion, at 
Cleveland, and at St. Louis, in the months 
of August and September, 1866. It is in the 
name of all the people of the United States 
that you, Senators, are, in this article, called 
upon to hold the President of the United States 
criminally responsible, even to the loss of his 
office, for speaking, as the article has it, with 
a loud voice to assemblages of American citi- 
zens, what is called scandalous matter touch- 
ing the Thirty-Ninth Congress of the United 
States. 

In the first place, that political body did not 
deem it necessary to guard their own honor 
and privileges by taking notice of charges so 
made against themselves. Every word charzed 
had been brought to their notice, and they were 
pressed again and again to commence proceed- 
ings to vindieate their honor thus aspersed. 
But they deliberately declined to interfere, and 
so the slander, if it were a slander, spoken, 
and the dbject against which it was spoken, 
have all passed away, and a new Congress finds 
it necessary to vindicate the honor of its de 
fanct predecessor by doing that which its pre- 
decessor refused to do for itself. 

When the statutes of scandalum maqnatum 
prevailed and were in full force in England, 
there happened this case, which will be found 

reported in Yelvegton: a common citizen was 
prosecuted for dacauhaiaied matter spoken of a 
peer. Pending the prosecution the great man 
lost his peerage; whereupon it was decided 
that the prosecution should be dismissed, 

It passes comprehension that such an article 
as this tenth article should be gravely presented 
in the name of the American people for words 
spoken to them by one of their servants, the 
President, against another of their servants, 
the Congress of the United States. If there is 
any one precious right which our people value 


* so prt 


THE 


asa jewel beyond price it is the right of free | 


speech with the corresponding right of a free 
press. Muzzle the one or gag the other, and 
we are back again to the times when there was 
no such body in the State as the people. 

This tenth article carries us back five hun- 
dred years, to the days when the privilege of 
a artis ament meant the privilege of the House 

Lords, and no eiaaaiha man dare speak 
against its authority, or the authority or per- 
sonal character of what was called the great 
men of the realm who sat there. .A common 
man said of that proud prel: ite, the Bishop of 
Norwich, ‘* You have writ me that which is 
against the word of God, and the maintenance 
of superstition.’’ Straightw: ay the privilege of 
Parliament seized him and punished him. 
Another said of my Lord Abergavenny, ‘* He 
sent for me and put me in little ease.’’ That 
poor man Was se! zed at once and punished for 
daring to speak thus of one of the magnates of 
the land. 

But the spirit of English liberty, after strug- 
gling for years, at last proved victorious over 
these ancient and a man in England 
may now speak his religious sentiments without 
fear of the fires of Smithfield ; he may discuss 
the proceedings of the great men of Parliament 
With at least a fair opportunity of defending the 
liberty of speech. And at last the press of that 


abuses, 


crimes against the 


| party had begun to show itself, 
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country has cleared itself of nearly all the 
shackles that have been impose d upon it. 
Nominally the law remains unchanged. Priv- 
ilege of Parliament has not been expressly re- 
pealed ; but, like the sword of tke Black Prince 
in Westminster Abbey, ‘‘it lies more honor- 
able in its rust than in its edge ; 
in its disuse than in its service.”’ 

Upon the formation of the Constitution of 
the United States our fathers were not un- 
mindful of what had happe ned in th 1e past. 
They had brought with them the tre wliti ons of 
suffering and pe rsecution for opi 
and they determined to lay here f 
the foundations of civil liberty so str ng that 
they never could be changed. ; Vhe n our Con- 
stitution was formed and was presented to the 
various States for adoption, the universal ob- 
jection made to it was not so much for what 
it contained as for what it eee It was 
said, we find here no bill of rights; we find 
here no guarantee of conscience van speech, of 
press. ‘The answer was, that the Constitution 
itself was, from beginning to end, a bill of 
rights; that it conferred upon the Government 
only certain specified and delegated powers, || 
and among these were not to be found any 
grant of any power over the conscience or over 
tree speech or a free press. ‘The answer was 
plausible, but not satisfactory. 

The consequence was that at the first Con- 
gress held under the Constitution, according 
to instructions sent from the various State 
conventions, ten amendments were introduced 
and adopted, and the first in order among them 
is this amendment: 


more glorious 


nl on’ S St ake, 


orthemselves 


ao 


*ArTICLE 1. Congress shall make no law respect- 
ing an establishment of religion or prohibiting the 
free exercise thereof; or abridging the freedom of 
speech or of the press; or the right of the people 
peacefully to assemble and to petition the Govern- 
ment for a redress of grievances.” 

There, in that article, associated with reli- 
gious freedom, with the freedom of the press, 
with the great right of popular assemblage and 
of petition—there we find safely anchored for- 
ever this inestimable right of free speech. 

Mark now, Senators, the prescient wisdom 
of the people! Within ten years after the 
adoption of the Constitution the Government 
was entirely in the hands of one party. All 
of its departments, executive, legislative, and 
judicial, were concentrated in what was then 
called the Federal party. But a formidable 
headed by a 
formidable leader—a party then called the Re- 
publican, s ince known asthe Democratic party. || 
Nothing was left to them but free speech and 
a free press. All the patronage was upon the 
other side. But they made the most of these 
great engines. So much, however, had the 
dominant party lost discretion, confident in its 
party strength, that, irritated to folly and mad 
ness by the fierce attacks made upon its exee 
utive, its judiciary, and its Houses of Congress, 
in an evil hour it passed an act, July 14, 1798, 
entitled ‘* An act forthe punishment of certain 
United States.”’ 

The second section of this act provides: 

“That if ny person shall write, print, utter, pub- 
lish’ *. * “any " false, scandalous, 
and saliclens writings against the Gov rp vent of 
the I nited States, or eithe Hlouse of the 
of the United Siate s, orthe President of the | nited 
States, with intent to defame the said Government 
or either House of the said Congress, or the said 
President, or to bring them or either of them into 
contempt or disrepute, or to excite against them, or 
either or any of them, the he itred of the goo Ll people 


of the United States, . “such 
persons” * . . * “shall be punished 
by a fine not exceeding $2,000 and by imprisonment 


not exceeding two years.” 





ngress 


No act has ever been passed by the Congress 
of the United States so odious to the people 
as this. Mr. Hamilton and other great Feder 
alists of the day attempted in vain to defend 
it before the people. But the authors of the 
law and the law itself went down together be- 
fore the popular indignation, and this act, 
which was gotten up by a great and powerful 
party in order to preserve itself in power, be- 
came the fatal means of driving that party out 
of power, followed by the maledictions of the 
people. 


| such a monster as Tiberius pardoned a 
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History continues to teach, now as here- 
tofore, that ** Eternal vigilance is the price of 
liberty.’’ There is now, as there has been in 
the pust, a constant tendency to transl rpower 
from the many to the few. There the danger 
lies to the permanence of our political institu- 
ions, and its source is in the legislative depart- 
ment, and in the legislative department alone. 
Guard that well and we are sate: and to gaard 
it well you must guard the other departments 
from its encroachments. Without the help of 
the people they cannot defend themselves. 
his last attempt manifested in this tenth arti- 
cle to again bring into playthe fearful privilege 
of the legislative de ‘partment is only a re pe- 
tition of what has happened from the dawn ot 
history. Wherever that has been the governing 
element it has always been jealous of free 
speech and a free press. It vee not been so 
with the absolute monarch. He feels secure, 
surrounded by physical power, sustained by 
armies and navies. Accordingly we find that 
poor 
wretch who had lampooned his authority and 
ridiculed his eonduet, while the decemvirs 
remorselessly put to death a Roman satirist 
who was bold enough to attack and to bring 
into contempt their authority. 

lhe eleventh article is the onlv one that re- 
mains to be considered. I confess my inabil 
ity to make anything out of that article. There 
is, in the first place, a reference to the speech 
of the 18th of Angust, 1866, and it then 
charges substantially the same things contained 
in the tenth article in reference to that speech, 
adding a new allegation, not sustained by proof 
of the speec -h itself or by ¢ any other proof in 
the case, that by that sper eech the President de- 
nied the power of the Vhirty-Ninth Congress 
to propose ame ndme nts tothe Con stitution of 
the United States. Then follow indefinite alle- 
gations of contriving means or attempting to 


| eontrive means to defeat the execution of the 


tenure-of-civil-ollice act, the military appro- 
priation act, and the reconstruction act. What 
things were contrived we are not told, nor what 
things were attempted to be contrived. I do 
not feel warranted in taking tip the time of the 
Senate by any further consideration of this 
anomalous article. So far as it has any refer- 


| ence whatever to the freedom of speech, what 


I have said in answer to the tenth article seems 
to be suflicient. As to anything this article 
contains beyond reference to that speech I, for 
one, can make nothing out of it. 

And now, Senators, after this review of the 
artic le Ss of impez ac ‘hme ant, we are pre ‘pe ared to 
form some idea of the nature of this Impeac *h- 
ment itself. Where, now, is the mischief? 
Where, now, is the injury to any individual or 
to any officer of the Government brought about 
by the action of the President? Whether act- 
uated by good motives bad, no injury has 
followed; no publie interest has suffered; no 
ofticer has been changed, either rightfally or 
wrongfully ; not an item of public property or 
of public money has passed out of the custody 
of law, or has been appropriated to improper 
uses, 

‘To all this it is said that it is enough that 
the law has been violated, that powers have 
been assumed by the President not conferred 
upon him by the Constitution of the United 
States. It isin the order of the 21st of Feb- 
ruary, 1868, that it is claimed on the part of 
the Managers that the President usurped a 
power not granted by the Constitution. 

If that proposition eould be established the 
Managers would still be a great way off froma 
conviction for an impeachable offense. Mueh 
more must be made out besides the actual 
violation by the President of the constitutional 
provision: first of all, the criminal intent to 
violate; and secondly, the existence of an act 
of Congress providing that such violation with 
eriminal intent should amount to a high erime 
and misdemeanor. But 1 hasten to meet the 
Managers upon the main proposition, and | 
maintain with confidence that the order issued 
on the 21st of February, 1868, for the removal 

| of Mr. Stanton, was issued by the President in 
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the exercise of an undoubted power vested in 
him by the Constitution of the United States. 
No executive order issued by auy President, 
rou Lhe time ot \\ ashington down to the pres- 
ent, comes to us with a greater sanction or 
higher authority or stronger indorsement than 
tis order, lt indeed, as it 18 
claimed, a usurpation of power not granted 
by the Constitution, then Washington was a 
usurper in every month of his administration, 
and after him every President that ever oecu- 
pied that high oflice from his day to that of the 
present mcumbent: for every one of them has 
exercised, without doubt and without question, 
this executive power ot removal from oflice. 
So tar as this question stands upon authority, 


this order is 


it may be said to have been more thoroughly 
and satisfactorily settled than any one that has 
at auy time agitated the country; settled first 
in 1780 by the very men who tramed the Con- 
stitution itself; then, after the lapse and acqui- 
escence of some forty years, brought again and 
again into question in high party times in 1826, 
in 1880, and in 18385, DButin the worst party 
times it was never changed by the Legislature, 
but left as it was until the 2d of March, 1867, 
when, after the lapse ofalmost eighty years, a 
new rule was attempted to be « stablished which 
proposes to reve rse the whole past. 

Now, Senators, let us consider upon the Con- 
stitution itself this question of the executive 
powerofremoval, No poweris expressly given 


hy the Constitution to remove any civil oflicer | 


from oflice, except what is given by means of 


impeachment. ‘The power of appointment to 


ollice, however, is expressly given, and thatis | 


given to the President, as to certain Oflicers, 
by and with the advice and consent of the Sen- 
ate. That is, inthe act of appointing to oflice 
the main part is done by the Lxecutive, but 
there must be a participation therein of the 
legislative department. 

Now, all agree that there must exist some- 
where a power to remove oilicers for other 
causes and under other circumstances than 
those which would justify or require impeach- 
ment. Somewhere in the executive depart- 
ment, or in the executive and legislative de- 
partments combined, there must be lodged this 
power of removal. Inasmuch as it is not given 
expressly to the President, does it belong to 
both; and if not to both, to which of the two 
does it properly belong? 

Kirst of all, then, let us consider the thing 
that is to be done. 
arises, not in the legislative department, but 
in the executive department. It concerns an 
otheer of that department charged with the 
execution of the law. He is in the perform- 
ance of a strictly executive duty. It is found 
necessary to displace him. 
of things, there being an executive power and 
a legislative power, that there can be a doubt 


be called into action ? 


It is a contingency that || 
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he exercised, he is the source and fountain 
from which it must proceed. This would be 
enough of itself, but, in addition to this, he 
alone, and not Congress, is required to see that 
the laws are faighfully executed, and he alone 
is required to take an oath to preserve, protect, 
and defend the Constitution of the United 
States. But how is he to execute the laws? 
Certainly not by his own hands. He cannot 
act as marshal or district attorney, or as a 
head of Department. He must see that the 
laws are executed by the proper agents, and 
he must see to it that they are faithfully exe- 
cuted, It is not a barren abstract daty imposed 
upon him, but a living obligation, with the 
sanction of an oath, not to be omitted under 
any circumstances. Wherever there is an un- 


faithful or improper officer the President of | 


the United States has not only the power but 
itis his duty toremove him. The truth is, it 
would be impossible to carry on this Govern- 
ment under any other idea than that. 

This idea of a participation of the Senate in 
all the constantly recurring questions of re- 


| moval requiring instant action for the safety 


with cliques and favoritism. 


of the public would involve administration in 
inextricable confusion and difficulty. It would 
turn the Senate into the most corrupt of polit- 
ical bodies. It would fill this Senate Chamber 
It would lead to 


constant cabals. One thousandth part of the 


| may have the right to construe the Constitut 


tion in the affirmative by his casting vote, | 
make now the following extract from the mip. 
utes of the next day, April 1: 

“Mr. Sumner. Mr. President, I send to the 
an order which is in the nature of a correct) 
the Journal. 

“The Seeretary read as follows: ‘It anpeayi,. 
from the reading of the Journal of yesterday th_2 
on @ question where the Senate were equally q,_ 
vided, the Chief Justice, presiding on the trial ; fy 
President, gave a casting vote, itis hereby deelarca 
that, inthe judgment of the Senate, such yote y 4 
without authority under the Constitution of 4). 
United States,’ 

“Mr. Sumner. On that question I ask for 4), 
yeas and nays. an 

“The yeas aud nays gwere ordered; and be 
taken, resuited—yeas Z1,"nays 27. 

**So the proposed order was rejected.” 


Ilow near, Mr. Chief Justigg, did you eo 
to the commission of an impeachable olleyse. 
according to this modern doctrine announced 
here by the Managers ! 

Sut it is said on behalf of the Managers tha, 
although each department of the Governme 


at 
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for itself in the matter of its own action—that 


| being so, the legislative department may carry 
’ wa a ” 


cases requiring actual investigation could never | 
j 5 ; 


be reached, and those that could be reached 
would consume the entire time of the Senate 
to the exclusion of all other public business. 


And, again, it would give time to unfaithful | 


ollicers to defy the Executive, and looking to 
the Senate, grow bolder and bolder in their 
peculations. 

The more we study our excellent Constitu- 
tion the clearer it becomes that the wise men 


| who framed it endeavored in all possible ways, 


| purposes, 


| ticipation. 
|| ness of appointments to ollice one branch of | 
Is it in the nature | 


by checks and balances, to keep the three 
great departments coirdinate and separate, 


out its own opinions of the Constitution to al] 
their final results, even if thereby they totally 
absorb every power of the executive depart. 
ment. They are the sole judges of their own 
powers when called upon to act, and must de- 
cide for themselves. Bat if they have this ulti- 
mate power of decision so also has the Exeeu- 
tive; and if they have a right to enforce their 
construction against the Executive, so also hag 
the Executive a right to enforce its construc: 
tion against theirs. It was to meet that very 
contingency, it was to save us from such fatal 
} 


| consequences, that the wisdom of our fore- 


fathers introduced the judiciary department 


| as the final arbiter of all such questions. That 
| failing. there is but one alternative—an actual 


collision or a resort to the people themselves, 


'| This last is the great conservative element in 


and, as far as possible, independent of each | 


other. 
capable of exercising any other than a judicial 
function; and, in general, such is the case with 
regard to the other two departments. 

But there are cases plainly expressed where, 
under certain circumstances, the executive and 
legislative departments combine for certain 
A striking instance is in the matter 
of legislation, where, upon the final passage 
of a bill, the Executive is given a qualified 
legislative power. So, too, in the formation 
ot a treaty, which is strictly an executive duty, 
one branch of the Legislature is allowed a par- 
And, lastly, in the executive busi- 


the Legislature, that is to say, the Senate, is 
also allowed to participate. But, beyond these 


|| definite fixed points, there is no authority any- 
that itis the executive power that must now | 


Consider how carefully these powers are | 


separated in the Constitution, and their fune- 
tions defined. The legislative power is vested 
in the Legislature. What is legislative power? 
It is a power to make laws—a power to legis- 


late; not a power to carry laws into execution 


after they are made; not a power to give inter- 


pretation to laws after they are made. Its | 


function begins and ends in the creation of 
law itself. Undoubtedly the legislative power 


has much to do in the matter of offices and of | 


the executive department. It is a part of the 
legislative function to create these offices, to 
abolish them, to define the duties of the incum- 
bents, to amend them, and, from time to 
time, change them, and to fix the salaries of 
the officers—all these are properly legislative 
functions having regard to executive oflices. 
But a law which establishes the office and 
detines its duties does not put the officer in 


place, or the law in process of execution. All | 


that belongs to the executive department. 
Look now at the character of the executive 
department. The Constitution of the United 
States vests all executive authority in the Pres- 
ident, 


_ the beginning of this trial. 


where in the Constitution for the legislative 
department to exercise an executive power, 
or for the executive department to exercise a 
legislative power. The moment, therefore, 


the Legislature assumes a right to participate 
in the executive power of removal it claims a | 


right to exercise an executive power in a mat- 
ter for which it finds no grant or authority in 
the Constitution. 

I stand, then, Senators, on the constitutional 
power of the President to remove Mr. Stanton 
from office. If he did in fact possess that 
power what becomes of the tenure-of-otlice 
act, or anything else in the way of legislation? 
If it is a constitutional power which he pos- 
sesses, how can it be taken away by any mode 
short of a constitutional amendment? 
too, if he deems it his constitutional power, 


The judiciary department is made in- || 





Then, | 


how can you punish him for following in good | 


faith that oath which he has been compelled 


to take, that he ‘‘ will preserve, protect, and | 


defend the Constitution of the United States.’’ 


Look, Senators, at what has happened since | 


During the prog- | 


ress of the case, on the 31st of March, 1868, | 


@ question arose, in which the Senate, as a 
court of impeachment, were equally divided. 


Wherever you find executive power to |) Thereupon the Chief Justice decided the ques- | 


our Government. When this fails us all is 
gone. When the voice of the people ceases tc 
be appealed to, or, being appealed to, ceases 
to be listened to, then faction and party will 
have accomplished their perfect work, and this 
frame of government will, like a worthless 
thing, be cast away. 
Nothing is plainer thgn the duty of the Exeeu- 
tive to resist encroachments of the legislative 
department. If he submits tamely to one 
usurpation of his rightful powers he may lose 


| all. What is there to prevent the Congress of 


the United States from passing a law to take 
away from the President his veto power, and 
to make its exercise a high crime and misde- 
meanor punishable by long imprisonment and 
made impeachable? Whatis there to prevent 
them, if left to the unrestrained exercise ol 
their own power, from transferring the com- 
mand of the Army and Navy from the Presi- 
dent to one of his subordinate officers, and 
making the attempt on his part to exercise his 
constitutional function a high crime, and sub- 
jecting him to imprisonment? The doctrine 


| asserted by the Managers saps the very founda- 


| stitution into a mere mockery. 





tion of our system, and turns our written Con- 
Wherever 4 
President is deliberately of opinion that an act 
of Congress calls upon him to exercise a power 
not given to him by the Constitution, be vio- 
lates that Constitution if he follows it. Again, 
wherever he is called upon to execute a law 
which deprives him of a constitutional power, 
he violates the Constitution as well by execul- 
ing it. A great trust is committed to his 
hands, sanctioned by a solemn oath, and he 
cannot surrender the one or violate the other. 

And now, Senators, | ask your close attel- 
tion to what seems to me a most singular char 
acteristic of this case. How does it happea 
that for the first time in the history of our 
country the President of the United States has 
been suddenly subjected to such punitive legis: 
lation as that which was passed on the 2d 0! 
March, 1867? Laws were passed on that ay 
purporting to change the order of executive 
action. Such laws have not been uncommon 
either inour national or State Legislatures. 16 
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fren happene od that the legislative depart- 
1s made changes in the manner of ad- 
ration of the executive lepartment : 
mies IMp sing duties never imp sed be 
frentimes prese ribing raction in the most 
id explicit terms. But where before 
: slation of this sort been found attended 
, such pains and penalties as we find here? 
Now, observe, Senators, that neither in the 
nitive clauses of the second section of that 
tary appropriation act, nor in the sixth 
vy of that tenure: of-oflice act, is the Presi 
of the United States so much as men- 
ned. Whoever drew these acts shrunk from 
eoferri ig,to the office by name. It is under 
general deseription of ** person ’’ or ** civil 
er’? that he is made liable to fine and im- 
mment for failing to carry out the new 
rovisions of law. But there is no question 
atitis the President, and the President alone, 
that is meant. The law was made for him; 
punishment was ma le for him. He is left 
no choice, no chance of appeal to the courts, 
no mode of testing the validity of the new law. 


rhe rule is laid down for him and the conse- 
ences of disobedience, The language in 
(fect is, this or the penite ntiary. Do our 
idding, or take the consequences of impeac A- 


ent. | can rtake to say that, in the history 

f jegislation, nothing like this is anywhere to 
pe 10 ind. 

And now, Senators, how do all these high- 
sounding phrases, import ing high crimes and 
misdemeanors, found in these two acts of Con- 
gress, compare with the actual character of 
those acts called high crimes and misdemeanors 
in the text of the Constitution? 1 do not 
intend to argue this question upon prnnetont. 
That work has been effectually done by the 
earned Manager, Mr. Wison, and he has set 
st rest forever the pretense that there is any 
precedent that makes anything an impeachable 
offense but those crimes and misdemeanors 
punishable by indictment. But precedents 

‘re are out of place. ‘The language of the 
Constitution is too plain to be misunderstood. 
lhe President is to be impe ached only **on 
conviction of treason, bribery, or other high 
crimes and misdemeanors.’’ 

In these pregnant words the whole matter is 
settled. There is, first of alk, an enumeration 

f what crimes are in the contemplation of the 
Constitution treason aud bribery; and they 
are the highest of official crimes that can be 
committed. If the Constitution had stopped 
there no doubt could exist. Would anything 
short of treason have sufliced for an article of 
mpeachment—anything even amounting to 
misprision of treason, or even that modern 
crime in English law, treason-felony? Could 
any case have been made against the President 
under an article alleging treason short of actual 
levying of war or giving aid and comfort to the 
enemies of the United States? Then, as to 
bribery, would anything short of actual bribery 
have sufficed? Would an atte mpt to bribe— 
an act almost equal to bribery, yet just short 
ofit? Certainly not. 

Besides these two enumerated crimes follows 
that other phrase, ‘‘other high crimes and 

misdemeanors. What sort of crimes and 
misdemeanors? Why, such as are assimilated 
to those that are enumerated; not all crimes 
and misdemeanors, but such as are of a similar 
character with those enumerated, and which 
are raised by express classification to high 
grades known, recognized, and established. 
[hey are crimes and ‘misdemes wnors, says Mr. 
Burke, not of form, but of essence. You can- 
not call that a high crime and misdemeanor 
which in the nature of things is not. There is 
ho room for cunning manufacture here. If a 
legislative act should undertake to declare that 
the commonest assault and batter ry should bea 

igh crime and misdemeanor under the Con- 
stitution, that would not change its essence or 

ake it the high offense which the Constitu- 
on re quire 8. 

I hope it may not be found out of place nor 
Wuworihy of the occasion to call the attention 





THE 


o. the court to a case parallel, in my judg- 
ment, to this: 

first Watch. This man said, sir, that Don John, 
the prince's brother, was a villain. 

an erry. Writedown—Princee J hn, a villain:— 
why, this is flat perjury, to call a prinee’s brother— 
vi iin. 

* Nexton. What heard you him say else ? 

‘Second Watch. Marry, that he had received a 
thousand duecats of Don John for accusing the lady 
ile ro Wwrongiuily. 

‘Dp lat burglary as ever was committed. 

** Verges. Yea, by the mass, that it is.”’ 

Lo vik thro 

a ; i ; ; ; 
ot the Constitution on thes ibje et, as to trial, 
conviction, judgment, and punishment, as to 
pardons, and, last of all, to that provision that 
‘the trial of all crimes, except in cases of im- 
peachment, shall be by jury,’ and that other 
provision 1, that after conviction on impeach- 
ment ‘‘the party convicted shall, nevertheless, 
be liable and subject to indictment, trial, judg 
ment, and punishm nt, acc yrding to law.”” If 
you are not yet satisfied, examine the proceed- 
ings of the Convention that framed this arti- 
cle, and see how studiously they rejected all 
impeachment for misbehavior in ollice, and 
how steadily they adhered to the requisition 


igh all the corre! alive provisions 


that nothing but a high crime and misdemeanor 
should satiice. 

The honorable Managers have put the case 
of insanity. But will you add to that awful 
visitation of Providence the impious judgment 
of man, that the sufferer is gui’: of a high 
crime and misdemeanor? Asto the Vresident, 
however, the case of insanity is provided for, 
not by removal, not by impeachment, but by 
the temporary devolution of the oflice upon the 
Vice President. 

Senators, was there ever a more abortive 
attempt to make a case for impeachment of 
the President under the Constitution? ‘This 
bantlin; cof impeachment, from the first, showed 
few signs of vitality. There was never any 
real life init. It has been nursed by the Man- 
agers with the greatest care, especially by that 
honorable Manager whose business it was first 
to bring it to the notice of the Senate. He 
dandled the bantling in his arms with consum- 
mate skill. He pinched poor wan cheeks 
for some show of life, but even then it was too 
evident that it was in articulo mortis. The 
nurse was skillful, but the subject, with all its 
care, was beyond hisart. Long sinee this show 
of vitality vanished, and now it lies, bereft of 
life, a shapeless mass which gives no sign, 
scarcely a grim contortion, the counterfeit re- 
semblance of life under the 
high party excitement. 

rhere is one other point, Senators, to which 
it is perhaps proper I should eall attention. I 
understand it to be argued by the Managers 
that the ad interim authority given to General 
Thomas was in violation of law, and that, aside 
from any question growing out of the tenure 
of-office act, there was no law or authority to 
justify that appointment. But is it possible, 
even if such an error as that had been com- 
mitted by the President, it would make him 
liable to im peac hment? In the course of the 
administration of the affairs of this Govern 
ment in the great departments many things 
are done almost every day for which it is im- 
possible to find warrant of law. ‘They are 
done, however, in good faith, done sometimes 
under a great necessity, and finally grow up 
into usages apparently contrary to law, yet 
which are even winked at by courts when 
brought to the test of a decision. But for my- 
self, after the most thorough investigation of 
the state of the law as to ad interim appoint 
ments, | am unable to see that there has been 
any violation of law in this ad interim appoint- 
ment, or rather in this attempt to make an ad 


' 


interim appoint tment. 


‘he Constitution contains only the following 


Ree as to vacancies: 


ealyanic touch of 


» President shall have power to fill up all va- 
cancies that may happen during the recess of the 
Senate, by granting commissions which shall expire 
at the end of their next session.” 

This is a very different thing from an ad 
interim appointment. The case contemplated 
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by the Constitution is in no sense an acting or 
ad interim authority. The appointment and 
commission there required fill the vacancy 
with a regular officer. But imme diately after 
the formation of the Constitution, in the ad- 
ministration of the Government, emergencies 
at once arose in the executive department 
requiring Instant action. Suddenly an unex- 
pacted vacancy in an ollice required at once a 
locum lenens to carry on the business, before 

iere Was Lime to s¢ leet “a new otheer, to know 
of his ac ceptance, or to induct him into office. 
So, too, there being no vacancy, a temporary 
disability might oceur from sickness or neces- 
sary absence, which also required some one to 
act during the inferim. It was to meet these 
cea contingencies, which were nowhere 
provided for in the Constituti yn, that acts of 
Congress were passed in the years 17092, 1795, 
and 1863. 

It is in the review of these vanous acts of 
Congress that it is claimed on the part of the 
Managers that there is no authority of law for 
making a temporary appointment in case of an 
otbce made vacant by removal, which was 
claimed by the President to be the ease as te 
Mr. Stanton. They maintain that if the order 
of the President did remove Mr. Stanton. if 
by its own constitutional power it had that 
effect, if it was a lawtul order, yet the Presi- 
dent committed a violation of law in attempt- 
ing to put an ad inferim appointee there, just 
because it was a vacancy caused by removal. 
They claim that the act of 1863 regulates the 
whole matter, and inasmuch as that gives no 
authority for an ad interim appointment to a 
vacancy caused by removal, no such authority 
is to be looked for in the other statutes. 

A mere reference to the prior legislation will 
show the fallacy of this argument. ‘The aectof 
1792 provided for ad interim appointments 
in these cases alone: vacancy oceasioned by 
death or by disability from absence or sick- 
ness. It will be observed that this act made 
no provision for an ad interim ap pointment in 
case of a vacancy by resignation, by expira- 
tion of term, or by re Door. Next came the 
act of 1795, and this provides for an ad interim 
appointment in case of any vacancy whatso- 
ever. It extends, therefore, to all forms of 
vacancy, whether by death, resignation, or ex- 
piration of term of office; and wherever such 
vacancy exists power is given to the President 
to authorize any person to perform the official 
duties until the vacancy is filled, but limits the 
time for such temporary authority to the period 
of six months. Next comes the act of 1863, 
and this ap plie 8S to temporary ap pointments in 
only two cases of vacancy —those caused by 
death and by resignation, omitting any provision 
as to vacancies caused by expiration of term 
or by removal. Like the act of 1795, it limits 
the time of the temporary authority to six 
months, 

There is no express repeal in the act of 1863 
of any former act. It oa purports to repe “al 
such acts and parts of acts as are inconsistent 
with it. Now, comparing the act of 1795 with 
the act of 1863, | am unable to see any incon- 
sistency between the two acts. It is true that, 
as to vacancies oceasioned by death or resig- 
nation, both acts equally ap P nly; and the most 
that can be said of the last 1s that it is cumu- 
lative. But as to vacancies oceasioned by ex- 
piration of term and by removal from office, 
inasmuch as there is no provision whatever in 
the act of 1863 as to those vacancies, they re- 
main as fixed bythe act of 1795. For certainly, 
as to those vacancies so provide .d for by the aet 
of 1795, there is no inconsistency between that 
and the act of 1863, which is without any pro- 
vision whatever on those subj cts-matter. There 
is, therefore, not even a pretense here of repeal 
by implication. 

Very much, however, is said as to those ad 
interim appointments made during the session 
of the Senate, as if that were a circumstanc: 
of any weight or consequence whatever witi 
regard to an ad interim appointment. It wil 
be seen that not one of these laws distin- 
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sfuishes as to time of recess or time of session 
in regard to the authority of the President to 
make these ad interim appointments. The 
ion is, When does the necessity arise, not 
whether it is during the 
And such has been the uniform 
viven to these acts from the be- 
ginning of the Goverument to this day. These 
ad interim appointments are made indiffer- 
ently, whether the Senate is in session or in 
recess. 

Hitherto, Senators, I have considered this 
case in its legal aspects, and it seems to me 
that the argument may very well stop here. 
Whatever there is of matter of fact in the case 
adds greatly to the President's defense. Look 
through the proof adduced by the Managers 
outside of the mere formal documentary ex- 
hibits. What is there left but the testimony 
as to the speeches? What is there that has 
the slightest bearing upon the case of the 
President exeept what they have attempted to 
force into the case by the declarations of Gen- 
eral Thomas ? 

We have heard from the Managers, espe- 
cially from that Manager who opened the case 
ou the part of the prosecution, many high- 
sounding declarations of what they expected 
to prove. but what a total failure we have 
seen in the way of performances! Look, now, 
with what a flourish of trumpets the declara- 
tions of General Thomas ds to his purposes 
and intents were heralded before the court. 
On page 180 of the printed record we find the 
following: 


“Mr. Manager Burier presented the question in 
Writing at the Secretary's desk. 

“The Corer Justice. The Secretary will read the 
question, 

‘Toe Seeretary read the following question pro- 
posed to be put to the witness, WALTER A. BURLEIGH: 

“You said yesterday, in answer to my question, 
that you had a conversation with General Lorenzo 
‘Thomas on the evening of the 2lst of February last. 
State if he saidanything as tothe means by which he 
intended to obtain, or was directed by the President 
to obtain, possession of the War Department. If 
so, state all he said as nearly as you can, 

“Mr. Stanpery. We object, Mr. Chief Justice.”’ 

“The Cuter Justice. Do you desire to make any 
observations to the Court ? 

“Mr. Sranpery. We do, sir. 

“The Cuter Justice. The question will be sub- 
mitted to the Senate. 

“Mr. FReELINGHUYSEN,. 
submit a question, 

“The Cuter Justice. The Secretary will read the 
question submitted by the Senator trom New Jersey 
{Mr. Frecinanuysen] to the Managers. 

The Seeretary read as follows: 

“ Do the Managers intend to connect the conver- 
sation between the witnesses and General Thomas 
with the respondent? 

* The Cuter Justice. 
to reply to the question? 

Mr. Manager Burter. Mr. President, ifthe point 
is to be argued, with the leave of the Senate, we wiil 
endeavor to answer that question in the argument. 

“The Curer Justice. It is to be argued. The 
Manager will proceed, if he desires. 

“Mr. Stanpery. We do not hear the answer. 
‘Mr. Manager Butter. ‘The answer is, Mr. Pres- 
ident, if you will allow me to repeat it, that, as I 
understand the point raised is to be argued on the 
one side and the other, we will endeavor to answer 
the question submitted by the Senator from New Jer- 
sey in the course of our argument, 

“Mr. TrRumpuL.t. Mr. President, I should like to 
hear the question read again, as | think the answer 
to the inquiry of the Senator from New Jersey is in 
the question propounded by the Managers, as 
heard ét, 

“The Cuier Justicr. 
question again. 
nitention, 

‘The Secretary again read the question of Mr. 
Manager Burcurr. 

The Cuier Justice. 


ques 
recess or session of 
the Senate. 


construction 


Are the Managers prepared 


Senators 


Do the Managers pragose 


to answer the question of the Senator from New 


Jersey? 

**Mr. Manager Butier. If there is to be no argu- 
ment, Mr, President, 1 will answer the question 
proposed. If there is to be an argument on the part 
of the counsel for the President, we propose, as a 
more convenient method, to answer the question in 


the course of our argument, because otherwise we | 
Tecan say 


might have to make an argument now. 


that we do propose to connect the respondent with 
this testimony.”’ 


Now, Senators, L ask you whether that pledge | 


under which that testimony was admitted has 
bee n redeemed ? 

i will make one more reference to the proof. 
It is upon the question as to the intention of 
the President to bring the constitutionality of 
the tenure-of office act to the final arbitrament 


The Secretary will read the | 
will please give their 


Mr. President, I desire to |! 


SUPPLEMENT TO 


of the Supreme Court. He sets that defense 
up in his answer. He alleges that that inten- 
tion has accompanied every act touching the 
suspension and removal of Mr. Stanton, and 
that he has never lostsight of it. If everything 
else were ruled against the President this great 
exculpatory fact must shield him. 

Now listen to Mr. Manager ButTLer upon 
this quest On page 96 of the record he 


LION. 


says 


“Indeed, will you hear an argument asa Senate 
of the United States, a majority of whom voted for 
that very bill, upon its constitutionality, in the trial 
of an executive officer for willfully violating it before 
it had been doubted by any court? 

* Bearing upon this question, however, it may be 
said that the President removed Mr. Stanton for the 


i 
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very purpose of testing the constitutionality of this | 
law before the courts, and the question is asked, | 


Will you condemn him as fora crime for so doing? 
If this plea werea true one it ought not to avail; 
but itis a subterfuge. We shall show youthat he has 
taken no step to submit the question to any court, 
although, more than a year has elapsed since the 
passage of the act.” 

Senators, where has this been shown on the 
part of the Managers? Where is there even 
a feeble attempt to showit? But look now 
to the proof on the part of the President. 
Cabined, cribbed, and confined as we have 
been by the rulings of the Senate upon this 
qirestion, yet what appears ? 
last the great fact forces itself upon our atten- 
tion that this was no subterfuge of the Presi- 
dent, no after-thought to escape the conse- 
quences of an act, but, on the contrary, that 
this wholesome and lawful purpose of a resort 
to the proper tribunal to settle the difliculty 
between Congress and himself was in the mind 
of the President from the very beginning. They 
proved it by his own declarations introduced 
by themselves in his letter to General Grant, 
dated February 10, 1868, which may be found 
on page 234 of the printed record. One ex- 
tract from that letter will suffice. The Presi- 
dent says: 

“You knew the President was unwilling to trust 
the office with any one who would not, by holding it, 
compel Mr, Stanton to resort to the courts, You 
perfectly understood that in this interview, ‘some 
time’ after you accepted the office, the President, not 
content with your silence, desired an expression of 
your views, and you answered him that Mr, Stanton 
‘would have to appeal to the courts.’”’ 

If this is not enough, Senators, remember 
the testimony of General Thomas, of General 
Sherman, of Mr. Cox, of Mr. Merrick, and 
see throughout the purpose of the President 
declared at all times, from first to last, to bring 
this question to judicial arbitrament. After 
all this, what a shocking perversion of testi- 
mony it is to pronounce it an after-thought or 
a subterfuge! And after the proof of what 
took place on that trial of Thomas, how can 
the Managers be bold enough to say that they 


| will *‘show you that he has taken no step to 
| submit the question to any court, although 
| more than a year has elapsed since the passage 


of the act ?’’ 


Irom first to | 


Senators, it was not at all necessary for the | 


defense of the President that, in the exercise 
of that discretion which the law allows to him, 
he should be put to prove that his intentions 
were all right. He has gone far beyond the 
necessities of his case. Never were good in- 
tentions and honest motives more thoroughly 
proved than they have been proved in this case. 
l repeat it, that, if everything else were made 
out against him, this great exculpatory fact 
must absolve him from all criminal liability. 
And now, Senators, I have done with the law 
and the facts of the case. There remains for 
me, however, a duty yet to be performed—one 
of solemn import and obligation—a duty to 
my client, to my former chief, to my friend. 
There may be those among you, Senators, who 
cannot find a case of guilt against the Presi- 
dent. There may be those among you who, 
not satisfied that a case for impeachment has 
yet arisen, are fearful of the consequences of 
an acquittal. You may entertain vague appre- 
hensions that, flushed with the success of an 
acquittal, the President will proceed to acts 
of violence and revolution. Senators, you do 


not know or understand the man. I cannot 
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say that you willfully misunderstand hip. 
[, too, though never an extreme party 1 
have felt more than once, in the heat , 2 
conflicts, the same bitter and uncompy 
spirit that may now animate you. ‘The | 
has been when I looked upon General ,j, 
son as the most dangerous of tyrants, I 
has been when, day after day, I expected ; 
see him inaugurate a revolution; and yet. . 
his administration was crowned with 

and sustained by the people, I lived to see | 
gracefully surrender his yreat powers ; 
hands that conferred them, and, under 
softening influences of time, I came to 
him, not as a tyrant, but as one ofsthe 
honest and patriotic of men. 

Now, listen fora moment to one who, ; 
haps, understands Andrew Johnson ber 
than most of you; for his opportunities hay. 
been greater. When, nearly two years 
he called me from the pursuits of profess 
life to take a seat in his Cabinet, [ answer. 
the call under a sense of public duty. [| cays 
here almost a stranger to him and to eyary 
member of his Cabinet except Mr. Stan: 
We had been friends for many years. Seng 
tors, need [ tell you that all my tendencies y 
conservative? You, Mr. Chief Justice. y 
have known me for the third of a century, 
bear me witness. Law, not arms, is my pro 
fession. From the moment that I was hoy 
ored with a seatin the Cabinet of Mr. John 
not a step was taken that did not come und 
my observation, not a word was said t| 
escaped my attention. I regarded him clos 
in Cabinet, and in still more private and eo) 
fidential conversation. I saw him often tempted 
with bad advice. I knew that evil counselors 
were more than once around him. § I observed 
him with the most intense anxiety. But nev 
in word, in deed, in thought, in action, did | 
discover in that man anything but loyalty to 
the Constitution and the laws. Ha stood firm 
as arock against all temptation to abuse his 
own powers or to exercise those which wer 
not conferred upon him. Steadfast and sel! 
reliant in the midst of all difficulty, when dan- 
gers threatened, when temptations were strong 
he looked only to the Constitution of his coun 
try and to the people. 

Yes, Senators, | have seen that man tried 
as few have been tried. | 


I have seen his 
fidence abused. I have seen him endure, day 


to. 


a 


| after day, provocations such as few men have 


| ever been called upon to meet. 


No man could 
have met them with more sublime patience 


| Sooner or later, however, I knew the explo 


sion must come. And when it did come my 
only wonder was that it had been so long de 
layed. Yes, Senators, with all his faults, the 
President has been more sinned against than 
sinning. Fear not, then, to acquit him. The 


| Constitution of the country is as safe in his 


| arms of the people will be about him. 


| Chamber; not here, where our Camillus 10 U! 


hands from violence as it was in the hands of 
Washington. But if, Senators, you condemn 
him, if you strip him of the robes of his office, 
if you degrade him to the utmost stretch o! 
your power, mark the prophecy? The —_— 
ney 
will find a way to raise him from any dept 
to which you may consign him, and we shail 
live to see him redeemed, and to hear the ma- 
jestie voice of the people, ** Well done, faith: 
ful servant, you shall have your reward!’ 
But if, Senators, as I cannot believe, but as 


| has been boldly said with almost official sa! 


tion, your votes have been canvassed and tle 
doom of the President is sealed, then let tha 
judgment not be pronounced in this Senate 


rhe 
i 


net 


hour of our greatest peril, single handed, » 
and baffled the enemies of the Republic: not 
here, where he stood faithful among the fait 
less; not here, where he fought the good hgut 
for the Union and the Constitution ; not int 
Chamber, whose walls echo with that cla 


voice that, in the days of our greatest danger, 


carried hope and comfort to many a des} 
ing heart, strong as an army with bann 4 
No, not here. Seek out rather the darkest a0 
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Phe y 
depths 


L 
e shail 


he ma 


jest chamberin the subterranean recesses 
; Capitol, where the cheerful light of day 


overenters. ‘There erect the altar and immo- 
ve the vietim. 

“\r, STANBERY, after proceeding some 
time, said: With the consent of the Senate, Mr. 


Chief Justice, to relieve me | would ask per- 
mission that my young friend at my side may 
read from my brief a tew pages while 1 gather 
tle strenath for what I wish to say. 
ANTHONY. The counsel evidently is 
ring very painfully in his endeavor to ad- 
dress the Senate, and [ move that the Senate, 
sitting as a court of impeachment, adjourn 
yutil! Monday at twelve o'clock. 
Several Senators. Oh, no; let the argu- 
t be read. 


a STANBERY. I do not ask an adjourn- 
Mr. ANTHONY. Iwithdraw the motion if 
the counsel does not desire it. 


Mr. WittiaM I*, Pepprick thereupon pro- 
ceeded to read the argument, and continued 
ihe reading until two minutes to two o'clock. 

Mr. JOHNSON. I move that the court 
take a recess for fifteen minutes. 

[he motion was agreed to; and at the expi- 
ration of the recess the Chie f Justice resumed 
the chair and called the Senate to order. 

Mr. Pepprick continued to read the argu- 
ment for some time, when 

Mr. SUCANBERY resumed and concluded. 

Mr. HOWARD. I move that the Senate, 
sitting for the trial of the impeachment, adjourn 
until Monday at twelve o'clock. 

lhe motion was agreed to; and the Sen- 
ate, sitting for the trial of the impeachment, 
adjourned. 





Monpay, May 4, 1868. 


The Chief Justice of the United States took 
the chair. 

The usual proclamation having been made 
by the Sergeant-at-Arms, 

The Managers of the impeachment on the 
part of the House of Representatives and 
Messrs. Nelson and Groesbeck, of counsel for 
the respondent, appeared and took the seats 
assigned to them respectively. 

lhe members of the House of Representa- 
tives, as in Committee of the Whole, preceded 
by Mr. E. B. Wasupurne, chairman of that 
committee, and accompanied by the Speaker 
aud Clerk, appeared and were conducted to the 
seats provided for them. 

rhe Journal of Saturday’s proceedings of 


the Senate, sitting for the trial of the impeach- | 


ment, was read. 


The CHIEF JUSTICE. Mr. Manager Brivac- 
HAM will proceed with the argument on the part | 


of the House of Representatives. 


Hon. JOHN A. BINGHAM, one of the 
Managers of the impeachment on the part of 
the House of Representatives, closed the argu- 
ment, as follows: 

Mr. Preswwent and Senators: I protest, 
Senators, that in no mere partisan spirit, in 
ho spirit of resentment or prejudice do I come 
to the argument of this grave issue. A Rep- 
resentative of the people, upon the responsi- 
bility and under the obligation of my oath, by 
order of the people’s Represe ntatives, in the 
name of the people, and for the supremacy of 
their Constitution and laws, I this day speak. I 
pray, you, Senators, ‘‘ hear me for my cause.”’ 
But yesterday the supremacy of the Constitu- 
tion and laws was challenged by armed rebel- 
lion ; to-day the supremacy of the Constitution 
and laws is challenged by executive usurpation, 
and is attempted to be defended in the pres- 
ence of the Senate of the United States by the 
retained advocates of the accused. 

lor four years millions of men disputed by 
arms the supremacy of American law on Amer- 
ican soil. Happily for our common country, 
happily for our common humanity, on the 9th 
day of April, in the year of our Lord 1865, the 
broken battalions of treason and armed resist: 
ance to law surrendered to the victorious 
legions of the Republic. On that day, not with- 

. 


out sacrifice, not without suffering, not without 


martyrdom, the laws were vindicated. On that | 


day the word went out all over our own sorrow: 
stricken land and to every nationality that the 
Republic. the last refuge of constitutional lib- 
erty, the last sanctuary of an inviolable justice 
was saved by the virtue and valor of its children. 

On the 14th day of April, in the year of our 
Lord 1865, amid the joy and gh idness of the 
pe ople f = their great de ‘liverance, here in the 
c apital, | vy an assassin’s hand, fell Abraham 
Lincoln, President of the United States, slain 
not for his crimes, but for his virtues, and 
especially for his fidelity to duty—that highest 
word revealed by God to man. 

Upon the death of Abraham Lincoln, An- 
drew Johnson, then Vice President, by force 
of the Constitution, became President of the 
Unired States, apens taking the prescribed oath 
that he would faithfully execute the oftice of 
President, and preserve, protect, and defend 
the Constitution of the United States. The 
people, bowing with uncovered head in the 
presence of the strange, great sorrow which 
had come upon them, forgot for the moment 
the disgraceful part which Andrew Johnson 
had played here upon the tribune of the Sen- 
ate on the 4th day of March, 1865, and accepted 
the oath thustaken by him as the successor of 
Abraham Lincoln as confirmation and assur- 
ance that he would take care that the laws be 
faithfully executed. It is with the people an 
intuitive judgment, the highest conviction of 
the human intellect, that the oath faithfully to 
execute the office of President, and to preserve, 
protect, and defend the Constitution of the Uni- 
ted States, means, and must forever mean 
while the Constitution remains as it is—that the 
Pres side ut will himself obey, and compel others 
to obey, the laws enacted by the legislative de- 
partme «nt ofthe Government, until the same shall 
have been repealed or reversed. ‘This, we may 
assume, for the purpose of this argument, to be 
the general judgment of the people of this coun- 
try. Surely it is the pride of every intelligent 
American that none are above and none be- 
neath the laws; that the President is as much 
the subject of law as the humblest peasant on 
the remotest frontier of our ever advancing 
civilization. Law is the only sovereign, save 
God, recognized by the American people ; it is 
a rule of civil action not only to the individual, 
but to the million; it binds alike each and all, 
the oflicial and the unofficial, the citizen and the 
great people themselves. 

This, Senators—and | am almost fearful that 
I may offend in saying it—is of the traditions 
of the Republic, and is understood from the 
Atlantic to the Pacific shores by the five and 
thirty millions of people who dwell between 
these oceans and hold in their hands to-day the 
greatest trust ever committed in the providence 
of God to a political society. 

I feel myself justified, entirely justified, in 
saying that it rests not simply upon the tradi- 
tions of the people, but is embodied in their 
written record from the day when they fired 
the first gun on the field of Lexington to this 
hour. Is it not declared in that immortal Dee- 
laration which will live as long as our language 
lives, as one of the causes of revolt against the 
king of Great Britain, whose character was 
marked by every act which may define a tyrant, 
that he had forbidden his governors to pass 
laws, unless suspended in their operation until 
they should have received his assent—l use 
the words of the Declaration, which, like the 
words of Luther, were half battles—the law 
should be suspended until his assent should be 
obtained. ‘That was the first utterance against 
the claim of executive power to suspend the 
laws by those immortal men with whom God 
walked through the night and storm and dark- 
ness of the Revolution, and whom he taught to 
lay here at the going down of the sun the 
foundations of those institutions of civil and 
religious liberty which have since become the 
hope of the world. 

| follow the written record further, still ask- 
ing pardon of the Senate, praying them to 
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the presence of Senators, but in the presence 
of an expecting and waiting people, who have 
commissioned you to discharge this high trust, 
and have committed to your hands, Senators, 
the issues of life and death to the Republic. 
l refer next to the words of Washin: gton, first 
of Americans and foremost of men, who de- 
clared that the Constitution which at any time 
exists until changed by the act of the whole 
people.is sacredly obligatory upon all. 

I refer next toa still higher authority, which 
is the expression of the collective power and 
will of the whole people of the United States, 


in which it is asserted that— 


“ This Constitution, and the laws made in pureu- 
ance thereof, and all treaties made or which shall 
be made by the authority of the United States, shall 
be the supreme law of the land; and the judges in 
every State shall be bound thereby, anything in the 
constitution and laws of any State to the contrary 
notwithstanding.” 

That is the solemn declaration of the Con- 
stitution ; and pending this trial, without a 
parallel in the history of the nation, it should 
be written upon these walls. 

How are these propositions, so plain and 
simple thi it ‘‘the wayfaring man could not err 
therein,’ met by the retained counsel who ap- 
pear to defend this treason of the President, 
this betrayal of the great trusts of the people? 
The proposition is met by stating to the Senate, 
with an audacity that has searce ‘ly a parallel in 
the history of judicis al proe eedings, that every 
official may e ‘hallenge at pleasure the supreme 
law of the land, and especially that the Presi- 
dent of the United States, charged by his oath, 
charged by the express letter of the Constita- 
tion, that ** he shall take care that the laws be 
faithfully executed,’’ is nevertheless invested 
with the power to interpret the Constitution 
for himself, and to determine judicially—Sen- 
ators, [use the word used by the learned gen- 
tleman who opened the case for the accused 
—to determine judicially whether the laws de- 
clared by the Constitution to be supreme are 
after all not null and void, because they do not 
happen to accord with his judgment. 

‘That is the defense which is presented here 
before the Senate of the United States, and 
upon which they are asked to deliberate, th: at 
the Executive is clothed with power judic tall 
—I repeat their own word, and | desire that 
it may be burned into the brain of Senators 
when they come to deliberate upon this ques- 
tion—that the President may judicially con 
strue the Constitution for himself, and judi- 
cially determine finally for himself whether 
the laws, which by your Constitution are de- 
clared to be supreme, are not, after ali, mull 
and void and of no effect, and not to be exe- 
cuted, because it suits the pleasure of his high- 
ness, Andrew Jdhnson, first king of the peo- 


| ple of the United States, in imitation of George 


I[1, to suspend their execution. He ought to 
remember, when he comes with such a defense 
as that before the Senate of the United States, 

that it was said by one of those mighty spirits 
who put the Re volution in motion and who con- 

tributed to the organization of this great and 
powerful people, that Cesar had his Brutus, 

Charles I had his Cromwell, and George III 
should profit by their example. Nevertheless 
—and this is the central point of this entire 
discussion—the position is assumed here in the 
presence of the Senate, in the presence of the 
people of the United States, and in the pres 

ence of the civilized world, that the President 
of the United States is invested with the jadi 

cial power to determine the force and effect 
of the Constitution, of his own obligations 
under it, and the force and effect of every law 
passed by the Congress of the United States, 

{It must be conceded, if every official may chal- 
lenge the laws as une oe and espe- 
cially if the President may, at his pleasure, 
declare any act of Congress unconstitutional, 
reject, disregard, and violate its prgvisions, and 
this, too, by the authority of the Constitution, 
that instrument is itself a Constitution of an- 
arc hy, not of order, a Constitution authori: ing 
a violation of law, not enjoining obedience to 


remember that I speak this day not simply in || law. Senators, estabiish any such rule as this 
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for oltic ial couduct, and you will have proved 


yours ves. the architects of your country’s 
ruin: you will have converted this land of law 
and ene of light and knowledge, into a land 


of darkness, the 
a land 
_ “Where elde 
And Chaos, ancestors of nature, will hold 
ternal anarchy, amidst the noise 

Of endless wars, and by confusion stand.” 


Disguise, gioze over, and, by specious and 
argument, excuse the President's 
acts, as gentlemen may, the fact is that we are 
passing upon the question whether the Presi 
dent may not, at his pleasure, and without 
peril to his ollicial position, sel aside and 
annul both the Constitution and laws of the 
United States, and in his great oflice inaug 
urate anarchy in the land. 

lhe whole defense of the President rests 
upon the but startling proposition that 
he cannot be held to answer tor any violation 


very light whereof will be 


, 
darkuess 


t Night 


ingenious 


imple 


of the written Constitution and laws of the 
United States, because of his asserted right 
under the Constitution, and by the Constitu- 
tion, to interpret for himself and execute or 


disregard, at his election, any provision either 
of the Constitution or statutes of the United 
States. 

No matter what demagogues may say of it 
outside of this Chamber, no matter what re- 
tained counsel may say of it inside of this 
Chamber, that is the issue; and the recording 
angel of history has already struck it into the 
adamant of the past, there to remain forever ; 
and upon that issue, Senators, you and the 
House of Representatives will stand or fall 
before the tribunal of the future. ‘That is the 
issue. It is all there is of it. It is what is 


embraced in the articles of impeachment. It | 


is all that is embraced in them. In spite of 
the technicalities, in spite of the lawyer’s tricks, 
in spite of the futile pleas that have been in- 
terposed here in the President's defense, that 
is the issue. It is the head and front of An- 
drew Johnson's offending, that he has assumed 
to himself the executive prerogative of inter- 


preting the Constitution and deciding upon the | 


validity of the laws at his pleasure, and sus- 
pending them and dispensing with their execu 
tion. 

I say it again, Senators, with every respect 
for the gentlemen who sit here as the repre- 
sentatives of me and the representatives as 
well of that great people who are one people 
though organized by States, that the man who 
has heard this prolonged discussion, running 
through days and weeks, who does not under- 
stand this to be the plain, simple proposition 
made in the hearing of Senators, insisted upon 
as the President's defense, is one of those un- 
fortunates whom even a thrush might pity, to 
whom God in his providence has denied the 


usual measure of that intellectual faculty which | 


we call reason. 

In the trial of this ease the Senate of the 
United States is the sole and only tribunal 
which can judicially determine this question. 
The power to decide it is with the Senate; the 
responsibility to decide it aright is upon the 
Senate. That responsibility can be divided by 
the Senate with no human being outside of this 
Chamber. It is all-important to the people 
of the United States at large as it is ali-import- 
ant to their Representatives in Congress assem- 
bled, and surely it is all-important to the Sen- 
ators, sworn to do justice in the premises 
between the people and the President, that 
this great issue which touches the nation’s life 
shall be decided in accordance with the spirit 
as well as with the letter of the Constitution. 
It is all-important that it shall be decided in 
accordance with that justice to establish which 
the Constitution itself was ordained ; that jus- 
tice before the majesty of which we this day 
bow as before the majesty of that God whose 
attribute it is; that justice which dwelt with 
Him before’worlds were, which will abide with 
Him when worlds perish, and by which we shal! 
be judged for this day’s proceeding. 

The Senate, having the sole power to try im- 


| Senate. 


SUPPLEMENT TO 


every intendment of the Constitution with the 
sole and exclusive power to decide every ques- 
tion of law and of fact involved in the issue. 
And yet, Senators, although that would seem 
to be a self-evident proposition, hours have 
been spent here to persuade the Senate of the 
United States that the Senate at last had not 
the sole power to try every issue of law and 
fact arising upon this question between the 
people and the President. The ex-Attorney 
General well said the other day, for he quoted 
a familiar canon of interpretation, ‘ Effect 
must be given to every word in a written stat- 
Let effect be given to every word in 
the written statute of the people—their funda- 
mental law, the Constitution of the United 
States—and there is an end of all controversy 
about the exclusive power of the Senate to 
decide every question of law and fact arising 
upon this issue. 


ute.’ 


What meant this long-continued discussion 
on the part of the counsel for the President, 
resting upon a remark of my colleague [ Mr. 
Manager Bur.er] in his opening on behalf of 
the people that this was not a court? Was it 
an attempt to divert the Senate from the ex 
press provision of the Constitution that the 
Senate should be the sole and final arbiters 
between the people and the President? What 
meant this empty criticism about the words of 
my colleague that this was not a court, but the 
Senate of the United States? My colleague, 
Mr. Chief Justice, simply followe d the plain 
words of the ¢ 
shall have the sole power to try all impeach- 
ments. 

I propose neither to exhaust my strength nor 
the patience of the Senate by dwelling upon 


Constitution, that ‘the Senate | 


this miserable device to raise an issue betewetn 


the Senateand the courts, because that is what 
it resulted in at last although it came after a 
good deal of deliberation, after a good many 
days of incubation, after many utterances on 
many subjects concerning things both in the 
heavens above and in the earth beneath and in 
the waters under the earth! Ido not propose 
to imitate the example of the learned and ac- 
complished counsel of the President on the 
trial of this grave issue which carries with it so 
many and so great results to all the people of 
the United States not only of this day, but of 
the great hereafter. I trust I shall be saved in 
the provide nee of God, by His grace, from be- 
coming, as have some of the counsel for the 
President in this august presence, a mere eat- 
er-up of syllables, a mere snapper-up of uncon- 
sidered trifles. 1 propose to deal in this dis- 


| cussion with principles, not with **trifles light 
| as air.’? 


I care notif the gentlemen choose to 
call the Senate sitting in the trial of an impeach- 
ment a court. ‘The Constitution ealls it the 


knows, that the Senate of the United States, 
sitting upon the trisl of impeachment, is the 
highest judicial tribunal of the land. That is 
conceding enough to put an end to all that was 
said on that point—some of it most solemnly— 
by the stately argument of the learned gentle- 
man from Massachusetts, [Mr. Curtis;| some 
of it most tenderly by the effective and adroit 


issue of law neni fact arising in the case. 

is one of those self evident propositi ns 
ing under the C onstitution of the United s 
of which Hamilton spoke in words , 
strong, which must carry conviction to 
mind of every man, and which [ beg leave 
read in the hearing of the Senate. 

Said Hamilton, a man who was gifted | s 
Providence with one of those command 
intellects, whose thoughts indelibly impress, 
the »mselves wherever they fell: 


* This is one of those truths which, toa corre, 
unprejudiced mind, carries its own evidence 
with it, and may be obseured but cannot be fh 
plainer by argument or reasoning. Lt rests ». 
axioms as simple as they are universal—tl, 
ought to be proportioned to the end; the pe 
from whose agency the attainment of ar Ly end j 
pected ought to possess the means by which it 
be attained.’’—Federalist, No. 23. 


The end required by the letter of your Co, 
stitution of the Senafe of the United States ; 
that the Senate decide finally and for themsel, 


I 


ind 


A 


i3 ft 


| every issue of law and fact arising between | 


people and their accused President. \\ 
comes then, I want'to know. Senators, of 
argument of the learned gentleman from New 
York? The most significant lesson to be gath 
ered from which is this: that the right way and 
the effectual way by which a man may mak 
his speech immortal is to make it eternal, 
[ Laughter.] What becomes of his long drawy 
out sentence here about the right of this accus: 
and guilty man, who stands this day cloth 
with perjury as with a garment in the prese 
of the people, to be heard first in the ihente ine 
Court of the United States before the Senat 
shall proceed to trial and judgment? The 


heat 
dy 
t 


he 


u 


| Senate is vested with the sole and exclusive 


| under the Constitution. 


power to try this question, and the Supreme 
Court of the United States has no more power 
to intervene either before or after judgment 
the premises than has the Court of St. Peters: 
burg ; and so the people of the United States, 
[ hesitate not to say, will hold. 
Nevertheless, clear and manifest as thi 
proposition is, it has been insisted upon her 
from the opening of this defense to its close by 
all the counsel who have participated in th 
discussion, that the Supreme Court is the fina 
arbiter for the decision of all questions arising 
I do not state th 


proposition too broadly, Senators. My occu 


|| pations have been of such a nature from the 
| commencement of this trial to this hour that | 
'have relied more upon my memory of what 
' counsel said than upon any reading which 


I know, as every intelligent man | 


under the C 


have given to their voluminous arguments In 
defense of the-accused; but I venture to 
that the proposition is not more _broa lly 
stated by me than it has been stated by then 

I submit to the Senate that the proposition 
for the defense is not warranted by the Cons 
tution; that there are many questions arising 
Constitution of the United States 
which by no possibility can be considered as 
original questions either in the Supreme Cour! 
or in any other court of the United States. 
For example, my learned and accomplished 


|| friend who honors me with his attention, and 


argument of my learned and accomplished | 


friend from Ohio, [Mr. Groesbeck, ] and some 
of it most wittily—so wittily that he held his 
own sides lest he should explode with laughter 
at his own wit—by the learned gentleman trom 
New York, [ Mr. Evarts, ] who displayed more 
of Latin than of law in his argument, and more 
of rhetoric than of logic, and more of intellect- 
ual pyrotechnics than of either. [ Laughter. | 

But, Senators, | am not to be diverted by 
these fireworks, by these Roman candles, by 
these fiery flying serpents that are let off at 


pleasure, and to order, by the ‘accomplished 


gentleman from New York, from the point 
made here between the people and the Presi- 
dent by his advocates. 1 stand upon the plain, 
clear letter of the Constitution, which declares 
that ‘*the Senate shall have the sole power to 
try all impeachments ;’ ;’’ that it necessarily in- 
vests the Senate with the sole and exclusive 


represents the great and growing Common 

wealth of Illinois upon this floor, { Mr. Ik v- 
BULL, ] is here and is to remain here, not Ys 
force of any decision which the Supreme Court 
of the United States has made, or by force of 
any decision which the Supreme Court of the 
United States may hereafter make. It is not 
a question within their jurisdiction. I llinots 
is one of those great Commonwealths which, 

since the organization of the Cnnstitution and 
within the memory of living men, have sprung 

up from the shores of the beautiful Ohio awa) 
to the golden sands of California, — r the 
continent across with a cordon of free ¢ yommon: 
wealths under the direct operation of the Co 
stitution of the United States. ‘he a. y 
that Constitution did provide that the ¢ Jongress 
shall have power to admit new States into th 

Union, and when the Congress passe ‘d upon 
the question whether the people of Illinois b: ad 
organized a government republican in form 


‘on 


‘and were entitled to assume their place in the 
peachments, must of necessity be vested by | power to determine finally and forever every |) sisterhood of free Commouwealths the decis- 
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» was final, and the judge of the Supreme 
vho dares to challenge the great seal of 

ute of Hlinois, which the gentleman rep- 
s, ought to be instantly ejected from his 
which he would thereby dishonor and 
“e, by the supreme power of the pe ople 
, we and acting through the process of 
mpeachment. 


it does not belong in any sense of the word 


ty the judicial power of the United States to 
lecide all questions arising under the Consti- 
tmtion and laws. Why, according to this logie, 


Supreme Court would come to sit in judg 


ment at last upon the power | give exclusively to 


h Llouse to judge of the election and quali 


feation of its own members. Senators, the 
so dicial power of the United States is entitled 


‘yall respectand to all consideration here and 
everywhere else; but that judicial power, as 
‘s well known to Senators, is defined and 


mited by the terms of the Constitution, and 
hevond those limitations or outside of those 
grants that tribunal cannot go. I read from 
the Constitution the provision in answer to 
the argument of the gentleman touching the 
judicial power of the United States 

‘The judicial power of the United States shall be 
vested in one Supre me Court, and in such interior 
urts as the ¢ ongre 38 nay trom tl me to Lime ordain 

stablish.’ ' : 
Che judicial power shall eitiat to all eases, in 
law and equity arising under this Constitution, the 
iws of the U shied ith aa d treaties made, or which 

ill be made, under their authority; to all cases 
fecting embaseadors, other public ministers, and 
consuls; to alleasea of admiralty and maritime juris- 


7 + ‘ * - 
aha 


diction; to controversies to which the United States 
shall be a party; to controversies between two er 
more States; between aState and citizens of another 
State; between citizens of different States: between 


tine ns of the same State claiming lands under grants 
f different States, and between a State, or the citi- 
zens thereof, and foreign States, citizens or subjects.” 

Th nail cases affecting embassadors, other public 
ministers, and consuls, and those in which a State 
shall be a party, the Supre me Court shall have ori- 
ginal jurisdiction, [ni Hiithe ollier cases before wen- 

ned the Supreme Courtshall have appellate juris- 
diction, both as to law and facet, with such exceptions 

l under such regulations as the Congress shail 
m a? ~Constitution, article 3, 

s I said before, inasmuch as the Senate of 
the “United States has the sole power to try all 
eachments, and therefore the exclusive 
powe r to finally determine all questions arising 
therein, it results that its decisions can neither 
be restricted by judgments in advance, made 
by either the Supreme Court or any other court 
of the United States, nor can the final judgment 
of the Senate upon impeachment be subjected 
to review by the civil courts of the United States 
or to reversal by executive pardon. So itis 
vritten in the Constitution, that the pardoning 
pow r shall not extend to impeachments. Im- 
peachment is not a case in *‘ law ore quity,’’ 
within the meaning of the terms as employed 
in the third article of the Constitution, which 
I have just read. It is in no sense a case 
within the general judicial power of the United 
States, 

Senators, no one is either bold enough or 
weak enough to stand in the presence of the 
Senate of the United States and clearly and 
openly proclaim and avow that the Supre ine 
Court has the power to try impeachments. 
Nevertheless, the position assumed in this 
defense for the accused that he may suspend 
the laws, dispense with their execution, and 
interpret and construe the Constitution for 
himself to the hurt of the Lt public, without 
peril to his official position, if he accompanies 
it either at the time or aftr the fact with a 
statement that his only object in violating the 
Constitution or in suspending the laws and dis- 
pensing with their execution was to obtain at 
some future ds ay a judicial construction of the 
one or a judicial decision upon the validity of 
the other, the Senate is not to hold him to 
answer upon impeachment tor high crimes and 
misdemeanors, does involve the proposition, 
and no man ean get away from it, that the 
courts at last have a supervising power over 
this unlimited and unrestricted powe r of im 
peachment vested by the people in the House 
of Representatives, and this unrestricted power 
to try all impeachments vested by the peop ei 


in the Se nate, On this proposition I am will- 


ing to stand, defying any man here or else- 
where to challenge it suce essfully. The posi- 
tion assumed by the accused means that or it 
means nothing. If it does not mean that it is 
like unto 
**A tale told by an idiot, 
Full of sound and fury, signifying nothing.’ 

Just nothing. Now, I ask you, Senators, 
what colorable excuse is there for presenting 
any such monstrous proposition as this to the 
consideration of the Senate of the United 
States? I think myself in this presence justi- 
fied in reiterating the words of John Marshall 
ipon one occasion, that it is reasonable to 
presume that the Senate knows some thing. 


Phe ori oan? jurisdiction of the Supreme 
Court of the United States cannot by any pos- 
sibility extend te a case of impeachment. Sen- 


‘ 


ators will please remember the text of the Con- 
stitution which I have just read, that the original 
jurisdiction of the Supreme Court of the United 
States is by the express letter of the Constitu- 
embassadors, other 
publie ministers, and consuls, and to cases in 
which a State may be a party. The accused 
is not a foreign embassador ; the accused is 
not a foreign minister; the accused is not a 
consul; and the accused is not as yet, thank 
God, ‘*the State.’’ Lherefore, the aceused is 
not within the original jurisdiction of the Su- 
preme Court of the United States. 

When the gentlemen were dwelling so learn- 
edly and so long upon this question, and read- 
ing from the great case of Marbury vs. Madi- 
son, they ought to have remembered that the 
Chief Justice who pronounced that decision, 
and whose intellect, full-orbed, shed a steady 
and luminous light on the jurisprudence of the 
country for athird of acentury, declared, what 
no man has since que stioned, that the orginal 
jurisdiction of the Sup reme Court as detined 
in this text of the Constitution could neither 
be enlarged nor restricted by congressional 
enactment. ‘These gentlemen ought to have 
remembered, further, when they invoked the 
intervention of the Supreme Court or any other 
court, between the people and this accused 
President, that the appellate jurisdiction of 
the Supreme Court, by numerous decisions, 
depends exclusively under the Constitution 
upon the wil It results, there- 
fore, that they must go to some other tribunal 
for the settlement of this great question between 
the people and the President, unless Congress 
choeses to let them go to the Supreme Court 
by a special enactment for their benefit. The 
appellate jurisdiction, Senators, ofthe Sapreme 
Court as defined in the Constitution by words 

clear and plain and incapable of any misunder 

standing or misconstruction, exclude the con- 
clusion that a case of impeachment can by any 
possibility be within the jurisdiction of any of 
the courts of the United States, either its dis- 
trict, its circuit, or its Supreme Court. The 
Senate will notice that by the terms of the 
Constitution the appe llate jurisdiction from 
the district and circuit courts is limited to the 
cases in law and equity and the other cases 
named inthe Constitution, none of which em- 
brace a case of impeachment. 

‘There is, therefore, Senators, no room for 
invoking the decision of the Supreme Court of 
the United States upon any question touching 
the liability of the President to answer upon 
impeachment by the people's Representatives 
at the bar of the Senate. What excuse, there- 
fore, | ask, is there for the pretense that the 
President may set aside and dispense with the 
execution of the laws, all or any of them, en- 
acted by ‘the Congress under the pretext of 
de te nding the ( Constitution by eal a judi- 
cial i inquiry in the courts of the United States. 

Be it known, Senators, that but two ques- 
tions which by possibility could become the 
subject of judic ial decision, have been raised 
by the learned and astute counsel who have 
attempte a to make this defense. The first is 
that the heads of Departments are the mere 
registering secretaries of the President of the 
United States, and are bound to recognize his 


tion restricted to foreign 


of Congress. 
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sition; and I think thatthe learned gentleman 
from New York did well, remarkably well, as 
he does eve rything well, to quote in advance 
for our instruction when we should come to 
reply to him upon this point, those divine 
words of the great Apostle to the Gentiles, 
wherein he speaks of charity as long patient 
and suffering. It required a charity, Senators, 
broader than the charity of the Gospel, to sit 
patiently by and hear these gentlemen invoke 
the decision of the Supreme Court upon either 
of the questions involved in this issue, when 
we knew that these gentlemen, overflowing as 
they manifestly are with all learning, ancient 
and modern, the learning of the dead as well 
as the learning of the living, knew right well 
that the Supreme Court of the United States 
had solemnly decided both questions against 
them. 

Now for the proof. As to the obligation of 
the heads of the Departments to learn their 
duty under the law through the will of an Ex- 
ecutive, the Senate will remember that the 
learned gentleman from New York handled 
the great case of Marbury vs. Madison with 
wondrous skill and dexterity. He took care, 
however, not to quote that part of the decision 
which absolutely settles this question as to the 
obligation of the Secretaries to respond to the 
will of the Executive in questions of law; he 
took care not to quote it, and to keep it in the 
back ground. Perhaps, Senators, he assumed 
that he knewall that the poor Managers of the 
House knew about this case, and then he knew 
all that he knew besides, gathered from ‘l'act- 
tus, if you please, and from the phillipics of 
Cicero against Cataline and from that speech 
of his in defense of Milo, which it happens he 
never made until after poor Milo was convicted 
and banished and was heard to ery out in the 
agony of his soul if he had made that speech 
for him on the trial, ‘‘ 1 would not be to-day 
here in Marseilles eating mullets.’’ Laughter. | 

I read now in the hearing of the Senate the 
decision of Chief Justice Marshall in the case 
of Marbury vs. Madison, touching this alleged 
obligation of the heads of Departments to take 
the will of the Executive as their law. Mar- 
shall says on page 158 of | Cranch: 

‘It is the aaty of the Seeretary of State to conform 
to the law, and in this he is an officer of the United 
States, bound to obey the laws. Hie acts in this re- 
spect, as has been very properly stated at the bar, 
under the authority of law and not by the iustruc- 
tions of the President.’ 

If he should disobey the law. does it not 
logically result that the President’s commands 
cannot excuse him; that the people might weil 
depose him from his office whether the Presi- 
dent willed it or not? It only illustrates the 
proposition with which I started out, that 
neither the President nor his Secretaries are 
above the Constitution or above the laws which 
the people enact. 

As for the other proposition, Senators, at- 
tempted to be set up here for this accused and 
guilty President, that he may, with es 
under the Constitution and laws of the United 
States, interpret the C onstit ution xo sit in 
judicial judgment, asthe gentleman from Massa- 
Shes tts [Mr. Curtis] urged it, upon the valid 
ity of vou laws, that question has also been 
ruled in the Supreme Court of the United 
States, and from that hour to this has never 
been challenged. Although an ano was 
made to drag the illustrious name of the Chief 
Justice who presides, under the Constitution, 
at this moment over this del 
cial assembly, to their help, it was made in 
vain, as | shall show before I have done with 
thisargament. I say that the position assumed 
for the President by all his counsel that he is 
to judicially interpret the Constitution for him- 
self; that he is to judicially determine the 
validity of laws, and execute them or suspend 
them and dispense with their execution at his 
pleasure and defy the power of the people to 
bring him to trial and jadgment, was settled 
against him thirty years ago by the Supreme 
Court of the United States, and that decision 
has never been questioned since by any authori- 


} 





erative and judi- 





i will as their sworn duty. I deny that propo- |) tative writer upon your Constitution or by any 


Amie 5 
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ion in your tribunals of justice. 
» the syllabus as collated 
by the re porter { Mr. W orthington | from the 
eport itself, and then I will read the 
of the court. It is the case of Kendall vs. the 
United States, 12 Peters. Inthe syllab 18 it is 
tated that 


‘By an act for the relief of the relators in the case 
the Solicitor of the Treasury was direeted to audit 


subsequent decis 
I read, in the first place 


. ° 
aecision 


their claims for certain services, and the Postmaster 
(icneral was directed to eredit them with the sum 
thus found due. The Postmaster General upon the 


settlement of the claim by the Solicitor credited the 
relators with a partof the amount found due, but 
refused to ere lit them with the remainder, A man- 
damua was applied for and issued by the circuit court 
of the Distriet, whereupon the Postmaster General 
brought the case belore the Supreme Court by a writ 
ol error.” 


Upon the he 


Court. Justi 
OUTL, J USLIC 


varing of that casein the Supreme 
Thompson pronounced the uni- 
j 


ted judgment of the court as follows: 


‘Tt was urged at the bar that the Postmaster Gen- 
eral was alone subject to thedirectionand control of 
the President with respect to the execution of the 
duty imposed upon him by this law; and this right 
of the President is claimed as growing out of the 
obligation imposed upon him by the Constitution to 


take care that the laws be faithiully executed. This 
is a doctrine that cannot receive the sanction of this 
ourt, It would be vesting in the President a dis- 
pen ig power, Which has no countenance for its sup- 
port in any partot the Constitution, and is asserting 
a principle which, if earried out in its results to all 
ies falling within it, would be elothing hme aoe 
dent with a power entirely to control the legislatio 
of Congress and paralyze the admunistr: ul on of pn 
tice, 
“To contend that the obligation imposed on the 
President to see the laws faithfully executed implies 
n power to forbid their execution, is a novel con- 
struction of the Constitution, and entirely inadmis- 
ible.’ lZ Peters, p. O12, 
[ ask you, Senators, to consider whether I 
was not justifiable in saying that it was a tax 
upon one’s patience to sit here and listen from 
day to day and trom week to week 
rguments made in defense of the Pres- 
ident, all resting upon his 
prerogative to dispense with the execution of 
the laws and protect himself from trial and 
conviction before this tribunal, because he said 
he only violated the laws in order to test 
their validity in the Supreme Court, when that 
court had already decided thirty years ago that 
iny such assumed prerogative in the President 
enabled him to ¢ 
s and prevent the administration of 
‘ and found no countenance in the 
Senators, that the 
Attorney General thought that there 
was something here that might disturb the har- 
mony and the order of their argument in this 
decision of Kendall vs. the United States, and 
so in his coneluding argument for the accused 
he attempted to fortify against such conse- 
quences by calling to his aid the decision of 
the present Chief Justice in what is known as 
the Mississippi case. With all respect to the 
learned ex-Attorney General, and to all his 
utes en: ‘cd in this trial, I take it upon 
me to any that ibe decision _pronoune ed by his 
honer the Chief { the United States 


to these 
learned a 


asserted executive 


weep away all the legislation 
ot Congre 
justice itsell 


Constitution? ] suppose, 


li marine dls x 


Assoc 


Jus ice ot 


in the Mississippi case has no more to do with 
the question involved in this controversy than 
has the Koran of Mohammed, and the gentle- 


man was utterly inexcusable in attempting to 
force that decision into this case in aid of any 
such proposition as that involved in this con- 
and made, as I shall show before I 
have done with it, directly by the President 
himself in his answer, as well as by the lips of 
his retained counsel. 

What did his honor the Chief Justice decide 

1 the Mississippi case? Nothing in the world 
but this, as is well known to every lawyer in 
America, even to every student of the law 
versed not beyond the horn-books of his pro- 
fession, that where the law vested the Presi- 
dent with discretionary power his judgment in 
of his discretion, under the law, 
until that judgment was Ové rruled by the legis- 
lative power of the nation, concluded all par- 
ties. We agree to it. The learned Senator 
from New York, who honors me with his atten- 
tion, [Mr. Conxkiinc,] knows that before he 
was born that question was decided precisely 


troversy, 


the exercise 


SUPP LEMEN 


honorably represents here to-day, and is 
reported in 12 Wheaton; but it does not touch 
this question at all, and the 
tion that it 1s like one 
re ferred to by Webster 
upon one occasion when he said to make it to 
a right-minded man is to insult his intelli- 
gence. I read, however, from the opinion of 
the Chief Justice, and in reading from it I 
wish to be understood that I agree with eve ry 
word and letter and svilable which the C hief 
Justice uttered ; 
tion. The Attorney General, in citing, prelaced 
it with these words: 


‘T TO 


proposition is 


so foreign to thie que 


of those sugar stions 


but it does not touch this ques- 


‘Itissuflicient upon this point to cite a late opinion 
of the Supreme Court of the United States, in what 
1s comes the Mississippi injunction case, decided 
April, 1867. Mr. ( hiet Justice Chase, delivering the 
opiirion of the court, says: 

Lt is assumed by thecounsel forthe State of Mis- 
sissippi that the President in the execution of the 
reconstruction acts is required to periorm a mere 
ministerial duty. In this assumption there is, we 
think, a confounding of the terms ministerial and 
executive, which are by no means equivalent in im- 
port, A ministeri: ul duty, the performance of which 
may, in proper cases, be required of a head of a De- 
partment by judiei al process, is one in respect to 
which Saaitnd is left to discretion. It is a simple, 
detinite duty, arising under conditions admitted or 
proved to exist, or imposed by law.’” 

After citing some cases of merely ministerial 
duty, the ( 

‘In each of these eases nothing was left to disere- 
tion. ‘There was no room for the exercise of judg- 
ment. ‘The law required the performance of asingle, 
specific act, and that performance, it was held, might 
be required by mandamus. Very differentis the duty 
of the President in the exercise of the power to see 
that the laws are faithfully executed, and among the 
laws the acts named in the bill.”’ 


What acts? The reconstruction act that 
vested him with a very large discretion to the 
hurt of the nation: 


‘hief Justice proceeds as follows: 


“The duty thus imposed on the President is in no 
just sense ministerial. It is purely executive and 
political. An attempt on the part of the judicial 
department of the Governmentto enjoin the perform- 
ance of such duties by the President-might be justly 
characterized, in the language of Chief Justice Mar- 
shall, as an ‘absurd and excessive extravagance.’ It 
is true that, in the instance before us, the interposi- 
tion of thecourt is notsought to enforce action by the 
executive under constitutional legislation, but to 


restrain such action under legislation alleged to be 


unconstitutional. Butweare unable to perceive that 
this circumstance takes the case out of the general 
principle which fort ds judi ial interference with the 
exercise Of executive discretion, 

What on earth has that to do with the ques- 
tion in issue here? I may have occasion, Sen- 
ators, and you will pardon meif I avail myself 
of the opportunity, to say that the law which 
is called in question here this day leaves no 
discretion whatever in the Executive, and, in 
the language of his honor the Chief Justice, 
imposed upon him a plain unequivocal duty, 
about which he was not even mistaken him- 
self. I count myself, therefore, justified, even 
at this stage of my argument, in reiterating 
my assertion that the decision in the Missis- 
sippi case has nothing whatever to do with the 
prin ip ‘le involved in this controversy, and that 
the President has no excuse whatever for at- 
tempting to interfere with and set aside the 
plain mandates and requirements of the law. 
Chere was no diseretion left in him whatever ; 
and even his counsel had not the audacity to 
argue here before the Senate that the act of 
1867 which is called in question by this hx- 
ecutive, who has violated its provisions, dis- 
pensed with its execution, and detied its 
authority, left any discretion in him. The point 
they make is that it is unconstitutional and no 
law; and that is the very point settled in Ken- 
dall rs. the United States, that the power 
vested in the President ** to take care that the 
laws be faithfully executed’’ vests in him no 
power to sect aside a law of the United States, 
and to direct the head of a Department to dis- 
obey it, and authorize the head of the Depart- 
ment to plead his royal mandate in a court of 
justice in exense and justification of his re- 
fusal to obey the plain requirement of the law. 
It is written in the Constitution that **he shall 
take cure that the laws be faithfully executed.’’ 
Are we to mutilate the Constitution, and for 
the benefit of the accused to interpolate into 


in the same way iu the great State which he || the Constitution a word which is not there and 


- 


the introduction of which would annihilat, 
whole system, that is to say, that ‘the 

dent shall take care that the laws whieh }) 
proves, and only the laws which he ap»; 
shail be faithfully executed?’ This is ist 
the position assume od for the President by him. 
self in his answer and assumed for him by yi. 
counsel in his defense; and the assumpt ™ 
conflicts with all that I Sieti already read from 
the Constitution, with all that I have leah 


Phy 


read of its ji idicial i interpret: tion and con ready 

tion; and it conflicts as well with all that ro. 
mains of the instrument itself. It is useless 
to multiply words to make plain a self-evident 


preposition it is useless to atter mpt to imply 
ada power in the President to set aside and dis. 
pense with the execution of the laws in the {yea 
of the express words of the Constitution, that 
‘all legislative power granted by this Congti. 
tution shall be vested in a Congre ss which shall 
consist of a Senate and a House of Represent 
atives,’’ that he shall be sworn faithtully to 
execute the oflice of President,’’ and therefore 
faithfully to discharge every obligation which 
the Constitution enjoins, first and foremost of 
which obligations is thus written on the very 
fore-front of the instrument, that he shall take 
care that the laws enacted by the people’s rep. 
resentatives in Congress assembled shall he 
faithfully executed—not some of the laws; 
the laws which he approves; but the laws shall 
be executed until the same shall have been 
duly repei aled by the power the at made the m or 
shall have been constitutionally reversed by the 
Supre me Court of the U nited States ac g 
within the limitations and under the restrictions 
of the Constitution itself. 

We have heard much, Senators, in the pro- 
gress of this discussion, about the established 
custom of the people of this country ; we 
heard much about the long-continued pr 
of eighty years under the Consiiiies 
laws of the United States. You have liste 
in vain, Senators, for a single citation of 
single instance in the history of the Repu 
where there was an open violation of the wi 
ten law of this land, either by the Executive, 
by States, or by combinations of men, which 
the people did not crush at the outset and | 
down. ‘That is a fact in our history credita 
to the American pe op le, and a fact that ought 
to bee i red by the Senate when they co 

to sit judgment upon this case now made 
before he m for the first time under the Con 
stitution of the United States, whether the 
President is above the laws and can dispense 
with their execution with impunity in the ex 
ercise of what is adroitly cal lled~ his jud 
power of interpre tation. 

I need not remind Senators of that fact 
in our early history when, by insurrection, 
a certain act was attempted to be resisted 
in the State of Pennsylvania, when Wash- 
ington took measures promptly to crusd 
the first uprising of insurrection against th 
majesty of the laws. The gent'emen have 
attempted to summon to their aid the great 
name of the hero of New Orleans. It is 
fresh within the recollection of Senators, as 
it is fresh within the recollection of millions 
of the people of this country, that when tle 
State of South Carolina, in the exercise o! 

| what she called her sovereign power as 4 
State, by ordinance attempted to set asidt 
| the laws of the United States for the collee- 
tion of customs,“he President of the | ‘ni ed 
| States, Andrew Jackson, not unmindlul o! 
his oath—although the law was aia ful 
to him, and it is a fact that has passed into 
history that he even doubted its constitution: 
ality—yet, nevertheless, issued his proclama- 
tion to the insurgents, and, 


sUldh 


lifting his hana, 
swore ‘‘ by the Ete rn al the Union must and 
shall be preserved.’’ There was no recog: 
nition here of the right either in himself or 12 
a State to set aside the 1: aws. 
Gentlemen, there is a case still fresher with 
the recollection of Senators, and still fresher 
| in the recollection of the people of this coun- 
try, that attests more significantly than any 
|| other the determination of the people to : abide 


in 
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. 1 1 
laws ¢ nacted DY their Con 


gress, What- 


: 4 : 1 : 
ie law may be and however odious 


The 


nol “ave 


ntleman from New York—els« 
aiuded to it in this discu 


: “ofor +}y it) 
k occasion to refer to the fugitive 


two of 1850; a law which was disg 
11 say it with all res 
at enacted it;) a law which was i: 


ess [hat 





pect to the Con- 
i 

lation of the letter and the spirit of the 
ition; @ law of which I can say, at 
though I doubt much whether the gen 
yan from New York can say as much, that 
ver found an me: a law of 
My judg 
lways was, and that is my opinion to-day, 
inwarranted by the Constitution ;"’ a 

« which offe red a bribe out of the common 

} 


irvy of the nation to every magistrate who 


advocate In 


Webster spoke when he said, ** 


in judgment upon the right of a flying bond- 
in to that liberty which was his by virtue of 


ame creative energy which breathed into 
trils the breath of life and he 


a } 


a law which offered a reward to 


vecame 


ministers of justice to shorten the judg 
00r; a law which, smiting the 
science of the American people and the 
1 world, 


rence of the civilize a 
me to give shelter to the houseless, and, in 


if the 
made it a 


ence to the utterances of our divine Mas- 


0 was 


» give a cup of water to him that 
perish ; a law enacted forthe purpose of 
ing that crime of crimes, that sum of all 
inies, which made merchandise of immor 
which transformed a man into a chattel, 

gy of trade, which, for want of a better 
calla slave, with no acknowledged 
sin the present, with no hope of a heri 
1 the great hereafter, to whose darkened 
inder his crushing bondage, the universe 


voiceless, and God himself seemed silent; 


] , 
rit we 


iw under the direct operation ot which that 
tragedy was enacted, my sood sir, [ ad- 
VJ 


‘Mr. Groe sbeek, within ourown noble 
Commonwealth, in the streets of your beauti- 
city, (Cincinnati,) when Margaret Garner, 
‘babe lashed upon her breast, pursued 
officers by virtue of this law, in her wild 
forgot her mother’s affection in the joy 
in sending, before its appointed time, 
irit of her child 
rather than to 


it own hand, the spotless sp 





k to the God who gave 1 
it to be tossed back into this hell of hu- 
un bondage under the operation of American 
w sustained by the American people 
vat day when Anthony Burns walked 
hains under the shadow of Bunker Hill, 
iere every sod’s a soldier's sepulcher,’’ 
! where sleeps the first great martyr in the 
eof American independence, to be tried 
by a magistrate in a temple of justice girdled 
‘with chains and guarded by bayonets; 
| yet the people stood by and said let the 
law be executed until it be repealed. 
Gentlemen talk about the American people 
enizing the right of any President to set 
le the laws! Who does not know that two 
irs alter this enactment, in 1852, the terrible 
phemy was mouthed in Baltimore by the 
resentatives of that same party that to-day 
sts upon the executive prerogative to set 
le your Jaws and annihilate your Govern 
nent, touching this fugitive slave law that all 
cussion in Congress and out of 
ild be suppressed? When they passed that 
‘lution they ought to have remembered that 


Congress 


re is something stronger after all than the 
lutions of i 
mbled. ‘They ought to have remembered 
God is n 
ure, but in 
ugh the enlightened conscience of enlighi- 
d men, and that it is at last omnipotent. 
But—and I only refer to it: God knows that, 
r the honor of our country, I would take a 


mere partisans in convention 


tt in the earthquake or in thi 


bey] e3}] 1] . ’ _ 
the still, Small voice, speaking 


» backward and cover the nakedness and 
ne of the American people in that day of 


erica’s dishonor; but when they passed 
t resolution they nominated their candidate 
and he ace 


epted its terms, and he was carried 
to the presidential chair by the votes of all the 
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ota his Union, except four, upon ihe 
basis that he would execute the laws, however 
‘ evu Lbe, however o e {i 
I wil » Lue jua rent { ( li ( ( ul 
nh people of the United States and of th 
Cl i World 
. ... . 1 


And now, with such a record as this, these 


‘ , ] . ¢ _ ] ‘ +} ani ‘ } 
OE iemen dare to come Delore the Senate and 


tell Senate that it is the traditional policy 

of the American people to allow their own laws 
} 

» be defied their own Executive. I deny 


’ 


ir history bul gives 


»the assumption. It has never 


Senators, I feel con- 
strained, although I de piv regret it, t 


colmpeiled to ¢ 


direct hueot my 
arguiment to notice anotner point tual Was made 
by the gentiemau nm Order lo boister up this 
first time, as lL insist, 


ight of the Isxeeutive, by 


tion, made 


assum] 
in Our history, ot ther 


his execulive prerogative, to SUS pe nd and di 


pense with the execution of the laws, and that 
made to your 


was the 


was 


martyre d Pre 


reierence Which 
} 
mented and 


sident, Abraham 
n God's name, Senators, 


Lineoln. 


enough that he remembered in the darkest 


hour 


Was it not 


sof your trial and when the pPlitars OL your 


holy temple trembled in the storm of battle that 
oath which, in hisown simple words, was ** 
tered in he: % | 
the peril of 
he Kept hi 


down his li 


regis- 
nd which he must obe y ou 
enough that 
snd and finally laid 


ul was it not 





iutiful sacrifice in defense of 


: oe : : . 
the Republie and the laws without sland ring 
and calumniating his memory now that he is 
dead, that his t 


] ) 
igue is mute, unable Lo speak 


for himself, by the bald. naked, and false asser- 


ion that he d the laws of his-country ? 
[ speak earnestly, 1 speak warmly on this sub- 
landered and out 
Senate and the 


civilized world was not only my own personal 


nan thus 


yer & beeause the 


raged in the presence oO! the 


friend, but he was the friend of our common 
country and our common humanity. I deny 


that, for a single moment, he was regardless 


1] ] ' ¢ ; 
of the Ov gations Of LIS Oulh OF Ol the require 
ition. [ deny that he 


ever violated your laws. 


ments ot the Constit 
L dk LY that he ever 
rimed V this 


assumed to himself the power Ck 


and dispense Though 
dead, he yet speaks from the grave; and I ask 
Senators when they come to considerthis aceu- 


sation against their murdered President, to 
ponder upon the words of his first inaugural, 
when manitestly ail iding to the fugitive lave 
law, which violated every conviction of his 


nature, from which he went back with abhor 


} 


in that inaugural 
‘an people, however much 


rence, he yet nevertheless 
Ameri 


we may dislike certain laws upon our statute- 


said to the 


books, we are not at liberty to defy them, nor 
to disregard them, nor to set them aside; but 


we must await the action of the people and 


their repeal through the law-making power. 
1 do not quote the exact words, but | quote 
I doubt not they are as familiar 
to the minds of Senators as they are 


Oh, but 


, 
the Aabeds corpus act. 


the substanes 
, to me. 

said the gentleman, he suspended 
lhe gentleman was too 
learned not to know that it has been settled law 
from the earliest times to this hour that in the 
midst of arms the laws are silent, and that it is 
written in the Constitution that ‘* the privilege 
of the writ of habeas corpus sha not be sus- 
pended unless when in cases of rebellion or 
invasion the public safety may require it.’’ It 
was not Mr. Lincoln that suspended the habeas 
it was that great publie, sol 


civil war that covered your heavens with 


corpus act; ‘mn, 


acK- 
and f] 1 the h aft f ; > le 
ness and hiied the habitations of yor people 


with mourning and lamentation for their beauti- 


ful, slain upon the high places of the lan 


it 
Senators, the best answerthat | can make to this 
assertion that your murdered President was 


responsible for what necessarily resulted from 
this atrocious and unmatched rebellion, | make 
in the words of that grand and noble man, than 
| whom a purer, a wiser, or better spirit never 
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ascended the chair of civil magistracy in this or 
in any country, in this age orin any age—I refer 
to John Quiney Adams said that 
n the presence of public war, either domestic 
or fore} 





when he 


rn, all the limitations of your Constitu- 
tion are silent, and in the event of insurrection 
in any of the States, all the institutions of the 
States within which it 


} 
terse, strong words, 


rages, to use his own 
‘‘go by the board.”” You 
cannot prosecute war by a magistrate’s war- 
rantanda constable’s staff. Abraham Lineoln 
simply followed the accepted law of the civil- 
ized world in doing what he did. I answer 
further, for I leave no part of it unanswered, 
i would count myself dishonored, being able to 
speak here tor him when he cannot speak for 
hims ‘ if | 


1 left any colorable excuse for this 


assault » his character unanswered and 
unchalienged. 

Why, say the gentlemen, you passed your 
Now, who ‘ 


indemuity acis is there in this 


Senate of the United States so weak as not to 
know that it is in vain that you pass indemnity 
the | nited 
States, if, after all, his acts were unconstitu- 
tional—to the hurt of private right. You 
must go a step further than that; you must 
deny jurisdiction to the courts, you must shut 


} 


the doors of your temple of justice, you must 


ucts to protect the President of 


ilence the ministers of the law before you 
pass an ind minty act whi h will protect him 
if his aet at last be Phat 

If the gentle- 
indemnity act, I 
had the honor to draft it myself. I 
particular credit for it. 
the legislation of this country and of other 
| ne Congress of the Unit d State Re 
as Senators will remember, passed a similar 
The general act to which I refer 


unconstitutional, 

was not the purpose of the act. 
® } 

man referred to the general 

ciaim no 


It is not unknown to 
countries. 


act in 1862. 


was passed in 1867. That act was simply de- 
clat ng that the acts of the President during 
the rebellion and of those aeting for the Presi- 


dent in the premises, should be a bar to prose- 


cutions against them ln the courts, W hat was 
; > . ; ; 
the object of it? If it be in the power of the 


nation to defend itself, if it be constitutional to 
Constitution, if it be 
or the President to summon the people to the 


defend the constitutional 
defense of their own laws and the defense of 
ides and the defense of their 
own nationality, the law said that this should 
be an authority to the courts to dismiss the 


proces d 


their own fires 


ing, on the gcround that the act was 
under the order of the President. But 
how could we valid und i the 
Constitution if it was unconstitutional, if the 


aone 


make his act 


limitations of the Constitution operat d? Ldo 
It has been 
argued .by wager of battle, and it has been 
settled beyond reviewin this tribunal or in any 
tribunal that the public safety is the highest 
law, and that ii is a part and parcel of the 
Constitution of the United State 

I have answered, Senators, and [| trust I 
have answered sufliciently, all that has been 


said by the counsel for the 


not stop to argue the question. 


President for the 


purpose of giving some colorable justification 
for the monstrous plea which they this day in- 
terpose for the first time in our history that it 
pertains to the executive prerogative to inter- 


pret the Constitution judicially for himself and 
to determine judicially the validity of every jaw 
passed by Congress and to execute it or is 
pe nd it or dispense with its ex ition at his 
1easure. 

Mr. SHERMAN. If the honorable Man- 
ager will pause at this point of the argument [ 
will submit a motion that the Senate take a 
recess for fifteen minutes. 

The motion was agreed to. 

At the expiration of the recess the C ief 
Justice resumed the chair and called the Sen- 
ate to order. 

Mr. Manager BINGHAM. Mr. President 
the last words which I had the 
honor to utter in the presence of the Senate 

to the effect that I had endeavored to 
answer what had been said by the counsel for 
the accused in defense of the monstrous prop- 


and Senators, 


were 








shall be a law; 
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osition made for the first timegin the history of 
the Republic that the Executive may suspend 
nse with the execution of the people's 
Jaws at his P jleasure. I beg the pardon of the 
Senate for he iving forgotten to notice the ve ry 
argument made by the learned counsel 
from New York [Mr. Evarts] in behalf of the 
President touching the broker who refused to 
pay the heense under your revenue laws, and 
under the advice of the learned counsel was 
finally protected in the courts. Senators, par- 
don me for saying again that the introduction 
of such an argument as that was an insult to 
the intelligence of the American Senate; it 
does not touch the question, and the man who 
does not understand that ae is not fit 
in the pres 
argue fora anes nt any 
controversy, . 


and lisp 


astute 


this tribunal and 
involved in this 


to stand sence oO 


issue 
Nothing is, more clearly settled, Senators 
aud | ought fo ask pardon at every step I take 
in this argument tor making such a statement 
to the nothing is more clearly settled 
under the American Constitution in all its in- 
terpretations than that the e:tizen upon whom 
the law operates is authorized by the Consti 
without resist- 
for his prote Cc 
New York 
‘arned counsel referred ; 
and desperate must be the defense of his client 
if it hangs upon any such slender thread. 

Who ever heard of that rule of universal ap- 
plication in this country of the right of the 
ciuzen peacefully, quietly, without resistance, 
without meditating resistauce, to appeal to the 






senate 1 


tution to decline compliance 
anee and appeal to the courts 
tion. That was the 


broker to which the le 


case of the 


courts against the oppression of the law being 
applie 4 to the sworn executor of the law? The 
iearned gentleman from New York woul lhave 
given us more light on this 
that the 


he had 
collector under your 
law had dared, under a letter of au- 
Andrew Johnson, to set aside a 
siatute, and upon his own authority, coupled 
with that of defy your power. 
‘The two questions are as distinct as life and 
light and darkness, and no further 
word need be said by me to the American Sen- 
ate in answer to that proposition. 

i may be pardoned now, Senators, for refer- 
ring to other provisions of the Constitution 
which do sustain and make clear the position 
I assumed as the basis of my argument, that 
the letter of the law passed by the people's 
Representatives in Congress assembled con- 
Executive. I have given you al- 
ready the solemn decision of the Supreme 
Court of the United States upon that subject, 
unquestioned and unchallenged from that day 
to this. I now turn to a higher and-a more 
commanding authority, the supreme law of the 
land ape by the people and for the peo- 


subject if 
informed us 
revenue 
thority of 


his chief, to 


death? as 


cludes the 


ple, 1 which they have settled this que ‘stion 
} tween the peop le and the Executive be yond 
the reach of a colorable doubt. I refer to the 


addidie of the Constitution which declare 
that— 


‘Every bill which shall have passed the House of 
Representatives and the Senate shall, before it be- 
come a law, be presented to the President of the Uni- 

dStates;ifhe approve, he shall sign it, butifnot, he 
shall return it with his objections to that House in 
which it shall have originated, who shall enter the 
objections at large on their Journal and proceed 
reconsider it. If, after such reconsideration, two 
thirds of that House shall agree to pass the bill, it 
shall be sent, Shacther with the objeetions, to the 
other Llouse, by which it shall likewise be reecon- 
sidered, and if approved by two thirds ot thi at House 
it shall become a law.”’ * 

‘If any bill shall not be returned by me: President 
within ten days (Sundays excepted) after it shall 
have been presented to him the same shall be a law 
in like manner as if he had signed it, unless the Con- 
their adjournment prevent its return, in 
which case it shall not be a law.” 


gress by 


{ ask the Senators to please note in this con- 
troversy between the Re *prese ntatives of ~ 
people ‘and the advocates of the President th: 

It is there written in the Constitution so saiabp 
that no mortal man ean gainsay it, that every 
bill which shall have passed the Congress of 
the United States and been presented to the 
President and shall have received his signature 


that it further provides that |, ination of 
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every bill which he shall disapprove and return 
to the House in which it originated with his 
if reconsidered and passed by the 
Congress of the United States by a two-thirds 
vote, shall become a law; and that every bill 
which shall have passed the Congress of the 
United States and shall have been presented 
to the President for his approval which he 
shall retain for more than ten days, Sundays 
except d, during the session of C ongress, shi ull 
bealaw. That is the language “ the Consti- 
tution; it shall be a law if he approves it; it 
shall be a law if he disapproves i aad the Con- 
gress pass it over his veto; it shall be a law if 
he retain it for more than ten days during the 
session of Congress, Sundays excepted. In 
each such case it shall bea law. It is in vain, 
altogether in vain, against this bulwark of the 
Constitution, that gentlemen come, not with 
their rifled ordnance, but with their small arms 
playing upon it, and telling the Senate of the 
United States and the people of the United 
States in the face of the plain werds of the 
Constitution that it shall nof be alaw. The 
people meant precisely what they said, that it 
shall bealaw; thoughthe President give never 
sO many veto, why he deems it 
unconstitutional, nevertheless, if C ongress by 
a two-thirds vote pass it over his veto, it shi ull 
be the law. ‘That is the language of the Con- 
stitution. 

What is theiranswer? ‘It isnot to be alaw 
unless in pursuance of the Constitution.’’ An 
unconstitutional law, they say, is no law at all. 
We agree to that; but the exeeutive—and that 
is the point in controversy here—is not the 
department of the Government to determine 
that issue between the people and their Rep- 
resentatives; and the man is inexcusable, ab- 
solutely inexcusable, who ever had the advan- 
tage of common scheols and learned to read 
the plain text of his native vernacular, who dares 
to raise the issue in the light of the plain text 
of the Constitution that the President, in the 
face of the Constitution, is to say it shall not 
be a law, though the Constitution says expressly 
IT SHALL BE ATLAW. I admit that when an 
enactment of Congress shall have been set 
aside by the constitutional authority of this 
country it thenceforward ceases to be law, 
and the President himself might well be pro- 
tected for not thereafter recognizing itas law. I 
admit it, although gentlemen on that side of the 
Chamber will pardon me—and surely | make 
the allusion for no disrespectful purpose what- 
ever—I say it rather because it has been pressed 
into this controversy on the other side, in say- 
ing that it was the doctrine taught by him who is 
now called the great apostle of Democracy in 
America, that the Supreme Court of the Uni- 
ted States could not decide the constitutional- 
ity of a law for any other department of this 
Government ; that they only decide for them- 
selves and the suitors at their bar. For what 
earthly use the citation from Jefferson was in- 
troduced by the learned gentleman from Ten- 
nessee, [| Mr. Nelson,] who first referred to it, 
and bythe learned Attorney General, I cannot 
for the life of me comprehend in the light of 
the answer here interposed by the President. 
He tells you, Senators, by his answer that he 
only violated the law, he only asserted this 
executive prerogative, that would cost any 
crowned head in Europe this day his life, in- 
nocently for the purpose of taking the judg- 
ment of the Supreme Court; and here comes 
his learned advocate from Tennessee, and his 
learned advocate, the Attorney General, quot- 
ing the opinion of Thomas Jefferson to show 
that at last the decision of tne Supreme Court 
could not control him at all; that it could not 
decide any question for the departments of the 
Government. 

I am not disposed to cast reproach upon Mr. 
Jefferson. 1| know well that he was not one of 
the framers of the Constitution. 1 know well 
that he was notone of the builders of the fabric 
of American empire. While he contributed 
much to work out the emancipation of the 
American people from the control and dom- 


objections, 


reasons, by 


ritish rule and deserves well of his |; be vested in a President. 





country, one of the authors of the Dec! 


of Independence, yet I know well enough + 
his opinions on that subject are not a 
at this day by the great body of the Am 
people and find no place in the a 
and commanding writers upon the text 


vw? 
Constitution. He was a man, 
fine philosophic mind ; he wasa man of ; 
patriotic impulses; he rendered great s, 
to the country and deserves well of his eo 
men; but he is not an authoritative « xpon 
of the principles of your Constitution, and yey 
was. 

I may be pardoned further, in passing, | 
saying in connection with this citation tha: 
made here, right in the face of the answe 
the accused, that his only object in vii 
the law was to have a decision of the Sy 
Court on the subject, that another disting 
man of the Democratic party standing 
place in the Senate years ago, in the cont 
versy about the constitutionality of the | 
States ni afte rward lifte d to ‘the P reside) 
of the United States, declared in his place h 
that while he should give a respectful consider 
ation to the decision of the Supreme C 
the United States touching the constitutio 
of an act of Congress, he should neverth: 
as a Senator upon his oath, hold himself 
bound by it at all. That was Mr. Buchan 

One thing is very certain: that these aut! 
ities quoted by the gentlemen do sustaiy 
some sort, if it needed any support at all, t 
position that I have ventured to assume be! 
the Senate, that upon all trials of impea 
presented by the House of Representatives t 
Senate of the United States is the highest 
cial tribunal of the land, and is the exclusive 
judge of the law and fact, no matter what 
court may have said touching any quest 
involved in the issue. 

Allow me, Senators, now to take one 
further in this argument touching this pos 
of the President, for I intend in every step | 
take to stand with the Constitution of my \ 
try, the obligations of which are upon me as 
a representative of the people. I have already 
in your hearing cited a text from the Con 
tion which ought to close this controversy 
tween the people and the President as to 
right to challenge a law which the Coustit 
declares is a lawand shall be a law degpits 
veto. ‘Theother provision of the Cons 
to which I refer is that provision which defines 
and limits the executive power of the Pr 
dent. I refer again to the words of the 
stitution: 


doubt Ss. 


I! 


ry 


‘The President shall be Commander-in-Chie! 
the Army and Navy of the United States, and oit 
militia of the several States, when called into t 
actual service of the United States; he may: 
tse opinion, in writing, of the principal off 

ach of the Executive Departments upon any su! 
relating to the duties of their respective ofliees, and 


he shall have power to grant reprieves and pard 
for offenses against the United States, except in cases 
of impeachment. 
** He shall have power, by and with the advice and 
consent of the Senute, to make treaties, provided 


two thirds of the Senators present concur; and 
shall nominate, and by and with the advice and ¢ 
sent of the Senate shall appoint, embassad 
publie ministers and consuls, judges of the Su 
Court, and all other oflicers of the United 
whose appointments are not herein otherwie | 
vided for, and which shall be eetablished | by ha 
but the Congress may by law vest the app 

of such interior oflicers as they think prop er 
President alone, in the courts of law, 
of, Departme nts. 

‘The President shall have power to fill up 
cancies that may happen during the renee 
Senate, by granting commissions which shall ex! 
at the end of their next session. 

“He shall from time to time give to the ¢ 
information of the state of the Union, and i 
mend to their consideration such measures 
shall judge necessary and expedient; he may, 
extraordinary occasions, convene both i 
either of them, and in case of disagreement bet 
them, with respect to the time of adjourn 
may adjourn them to such time as he shall t 
proper,”’ &e. 


aliva 


These are the specific powers conferr 
the President by the Consiitntion. | sha 
oecasion hereafter in the course of this 
ment to take notice of that other pro\ 
whick declares that the executive power 


Sili 


or in the heads 


; + af 
It is not a grant o 








however, I may be allowed to say in 


z, to the President, and never was so held 
iy anypody in this country. The provisions 
Constitution which I have read grant to 

. - 
j Pre sident of the Umted States no legisla- 


yor judicial power. Both of these powers, 
ative and judicial, are necessarily involved 
detense ‘this di ay atte mpted to be set up 
he Executive ; first, in the words of his own 


that he may judicially interpret the 


Constitution for himself and judicially det erm- 
ipon the validity of every enactment of 
Congress ; and second, in the position assumed 


1. himself, and for which he stands charged 
your bar as acriminal, to repeal—I use 
rd advisedly and considerately—to re- 
; by his own will and pleasure the laws 


al 


; ea 


é v 


ict d | DY the Re ‘presenti itives of the peop le. 
[his power of suspending the laws, of dispens- 
-with their execution until such time as it 
may suit his pleasure to test their validity in 
the courts, ig a repeal for the time being, and, 
be sustained by the Senate, may last 
s natural life, if so be the 
iid so long tolerate him in the 
Chief Magistrate of the nation. Whyshould I 
» to argue the question whether such a 
as this, legislative and judicial, may be 
shttully assumed by the President of the 
United | under the Constitution, when 
Constitution expressly declan s that all 
ative power granted by this Constitution 
hal! be vested in Congress, and that all judi- 
il power shall be vested in a Supreme Court 
aud in such inferior courts as the Congress may 
establish, subject, nevertheless, the 
limitations and definitions of power embraced 
in the Constitution itself? The assumption 
upon which the defense of the President rests, 
that he shall only exeeute such laws as he ap- 
proves or deems constitutional, is an assump- 
tion which invests him with legislative and 
judicial powe rin direct contravention of the 
express words of the Constitution. 
if the President may dispense with one act 
of Congress upon his own discretion, may he 
not in like manner dispense with every act of 
Congress? I ask you, Senators, whether this 
conclusion does not necessarily result, as ne- 
nessarily as effect follows etiicient cause? If 
not, pray why not? Is the Senate of the Uni- 
ted States, in order to shelter this great crim- 
inal, to adopt the bold assumption of unre- 
stricted executive prerogative, the wild and 
guilty fantasy that the king can dg no wrong, 
ind thereby clothe the Executive of the Amer- 
ican people with power to pags and dis- 
’ with the execution of their laws at his 
pleasure, to interpret their Constitution for 
himself, and thereby annihilate their Govern- 
ment? 
Senators, [ have endeavored to 
question before 


during 
American people 


he ofhee of 


States, 


by law to 


ense 


open this 
you in its magnitude. IL trust 

| have succeeded. Be assured of onething, 
lat according to the best of my abil ity, in the 


il 
presence of the Representatives of the nation, 
l have not been unmindful of my oath; and | 
beg leave to say to you, Senators, this day, in 
all candor, that, in my judgment, no question 
mightier import was ever before presented 
to the American Senate, and to say further, 
that no question of greater magnitude ever can 
come by possibility before the American Sen- 
ale, or any question upon the decision of which 
greater interests necess: irily de spe nd. 

In considering this great question of the 
power of the President by virtue of his execu- 
tive office to suspend the laws and dispense 

ith their execution, I pray you, Senators, 
ase that the Constitution of your coun- 
try, essential to our national life, cannot exist 
Without legislation duly enacted by the Repre- 
sentatives of the people in Congress nbeenahae’ 
and duly executed by their chosen Chief Magis- 
trate. Courts, neither supreme nor inferior, 
lor the administration of justice within the 
Sustations of your Constitution, can exist 

ithout legislation. Is the Senate to be told 
that this Department of the Government, es- 
sential to. the peace of the Republic, essential 
to the administration of justice between man || 
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CONGRES 


and man, those ministers of justice who, in the 
simple oath of the purer days of the Republic, 
sworn to do sateen 


1d the administer justice 


were ‘equal justice n the 


shall not 


rich, 


ut all if perchance the President of the Uni 
1 States may choose, when the Congress 
comes to enneta law tor the organization of 


the judie ary, se enact it even de pite his ob 
jections to the contrary in aceordance with 
the Constitution by a two-thirds vote, to de 
clare that according to his judgment and his 


convictions it violates the Constitution - the 
country, and therefore it 
execution 


Senators, if he has the power to sit in ju 


not be } 


) 
Snail 


ment judicially—and I use the word of his 
advocate upon the tenure-of-office act of 1867 
he has like power to sit in judgment judicially 


upon every other act of C and in the 


Mgress ¢ 


event of the President of the United States 
interfering with the execution of a diciary 


act establishing for the first time. if you please, 


] 


in your history. or for the seeond time, if you 
ple ase, if by some strange intervention of Provi 
dence the existing judges should perish from 
the earth, | would like to know what becomes 
of this naked and bald pretense (unfit to be 


played with by chi 
of the 


nnoe 


lren, much less by full 
President, that he « 
ntly and harml 


q' iestion decided in the ceurts, when he arro 
y 


crown 
. | slat +] 
men nly violates the 


laws essly, to have the 


gates to himself the powe to prever tany court 
sitting in judgment 


Re presentatives to the 


upon the question? 


Conegrt ss of the Uy i 


ted States cannot be chosen without le gisla 
tion; first, the legislation of the Congress ap 


portioning representation among the several 


States according to the whole number of repre 
sentative population in each; and second, an 
enactment either of the Congress or of the 


fixing the 
of holding the elee 


Legislature s of the several States 
time, place, and manner 
tions. Is it possible that the President of the 


U th it ted Ste LLes, in byes event of such legislation 


by the € ongress, ¢ early vy authorize d by the very 
terms of the Constitution, and essential to the 
very existence of the Government, is permit- 
ted, in the exercise of his judicial executive 
authority, to sit in judgment upon your statute 
and say that it shall not be executed ? Ihis 


power given by your Constitution to the Con 
gress to presc ‘ribe the time and place a man 
ner of holding elections for Repres 
Congress in the several States, and to vale ras 
well the provisions of the State Legis: ture s, 
in the words of one of the framers of the Con- 
stitution, 


ent ives in 


was put into the instrument to enable 
the people through the national Legislature to 
perpetuate the legislative department of then 
own Government in the event of the defection 
of the State Legislatures; and are to be 
told here, and we are to deliberate upon it from 
day to day and from week to week, that the 
President of the United States is, by virtue of 
his executive office and his executive preroga- 
tive, clothed with the authority to determine 
the validity of your law and to suspend it and 
dispense with its execution at pleasure. 
Again, a President of the United States to 
execute the laws of the people enacted by their 
Representatives in Congress assembled, can- 
not without legislation. Are we 
again to be told that the President at every step 
is vested with authority to dispense with the 
execution of the law 
tion till he can have a decision, if you please, 
in the courts of justice? Revenue cannot be 
raised, in the words of the Constitution, to 
provide for the common defense and general 
welfare without legislation. Is the President 
to intervene with his executive prerogative to 
declare that your revenue laws do not meet his 
approv: al. and inthe exere ise of his independent 
coUrdinate power as one of the de — nts of 
this Government chooses to suspend the law 
and dispense with its exeention? If the Pres- 
ident may set aside all laws and suspend their 
execution at pleasure, it results that he may 
annul the Constitution and annihilate the Gov- 
ernment, and thatisathe issue before the Amer- 
ican Senate. 


we 





be chosen 


and to suspend its opera- 
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as I shall 

done wit h ci s controve rsy. 
The C mets itself, according to this 

assum] tion, S h¥s met rev. as well as the laws, 


to establish it, show before I h ive 


and the | he United States are to 
stand by and ie mocked and derided in their 
own Capi 1 when, in accordan vith the ex- 
press provision of their Constitution, they bring 
him to the bar of the Senate t answer for such 


a crime than which none greater ev: 


mitted since the day when the first 


‘r Was Com: 
crime was 


committed 7 mn this planet as it sprung 





prong from 
the hand of the Creator: that crime which cov- 
ered one sadly ieee with the ashy paleness 
and terrible beauty of with 
the damning blotch of fratricide. 


are not to be answered at this bs i 

vain that they have put into the hands of their 
' : 7 : 

Repres ntna ives the power fo impeach suck a 
malefactor, and by the express words of their 
Constitution they have put the power into the 
hands of the Senate, the exclusive power, the 


sole power to try him for his high crimes and 
misd meanors, 

lhe question touches the nation’s life. Be 
it known, Senators, that your matchless con- 
titution of government, the hope of the strug 


| ’ and for the 
perpetuity and the triumph of which millions 
of hands lifted this day in 
the God of nations, 


land Se 


ing friends of liberty in all 


are silent prayer to 


can no more exist without 


laws duly enacted by the law-making power 
ot the peo} le than can the pee ple themselves 
exist without air or without that bright heaven 
which bends above us filed with the life-giving 
breath of the Almighty. A Constitution and 


laws which are not and eannot be enforeed 


dead. The 
and laws 1 


are 
vital prine ee of your Constitution 


that they s hall be the supreme law 


of the land supreme in every State, s upreme 
in every Territory, supreme in every rood of 
the mepusne, — me upon every deck covered 


by your fla - ‘very zone Ol the clobe. And 
yet we are Schatine here to-day whether a man 
whose breath is in his nostrils, the mere ser- 
vant of the people, may not suspend the exe- 
cution both of the Constitution and of the laws 
‘ +c las ? lef } wer * the 
at his pleasure, and d the power of the 
people. The determination, Senators, of all 


this issue, and 
it is for , and the Senate alone, to 
decide them and to deeide them aright. 

| have dwelt thus long upon this point be- 
cause it underlies the whole ques tion in 
P resident and the people, 
and upon its determination the decision of the 
whole issue depends. If I am right in the 
position that the acts of C are law, 
binding upon the President and to be executed 
by him until repealed by Congress or actually 
reversed by the it results that the will- 
ful violation of such acts of Congress by the 
President and the persistent refusal to execute 
‘anor, within 
for which he is 
if he be guilty, he 
removed from the 


involved in 
the senate 


these ions 18 


mest 
qu 


issue 
here between the 


ongress 


courts, 


them is a high crime or misdem«: 
the terms of the Constitution, 
impeachable, and of which, 
ought to be convieted and 
oflice that he has dishonored. It is not need- 
ful to inquire whether only crimes misde- 
meanors specifically made such by the statutes 
of the United States are impeachable, because 
by the laws of the United States all crimes 
and misdemeanors at the common law, com- 
mitted within the District of Columbia, are 
made indictable. I believe it is conceded on 
every hand that a crime or misdemeanor made 
indictable by the laws of the United States, 
when committed by an officer of the United 
States his office, in violation of his sworn 
duty, is a high crime and misdemeanor within 
the meaning of the Constitution. At all events, 
if that be not accepted asa true and self-evident 
proposition by Senators, it would be vain 
that I should argue further with them. And I 
might as well expect to kindle life under the 
ribs of death as to persuade a Senate, 
to every sense of duty and to the voice of rea- 


or 


aQ lost 


son itself, which eomes to the conclusion that 
after all it is not a high crime and misde- 
meanor under the Constitution for a President 


I do not go outside of his answer || of the United States deliberately and purposely, 





* 
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in violation of his oath, in violation of the plain 
letter of the Constitution that he shall take care 
that the laws be faithfully executed, to set the 
laws aside and de liantly declare that he will 
not execute them. 

Senators, I refer in passing, without stop- 
ping to read the statute, for 1 believe it was 
read by my associate, [Mr. Manager Bot 
WELL,] to the act of February 27, 1801, (2 
Stututes-at-Large, 103, 104,) which declares 
that the common law as it existed in Maryland 
at the date of the cession shall be in force in the 
District. I refer 1 Statutes-at-Large, 
page 450, sec which declares that 
all crimes and offenses not therein specific- 
J provide d lor shall be punished as there- 
provided, LSOL, 
I refer also to 12 -Large, 
three, which confers jurisdiction to 
try all these offenses upon the courts of the 
Dj trict. 

hat common-law offenses are indictable in 
the Di by the courts of 
the Di trict and by thre Supreme Court. In the 
Watkins. 5 Cranch, the cir- 
District ruled 


gerd to offenses committed within this part 
of the District the United States have a criminal 
common law andthe court has criminal common-law 
jurisdiction.” 


And inthe case of the United States vs. 
dali, before 


court rude d; 


also to 
‘tion fifteen, 
| 
1 
ali 
tofore referring to the act 


Statutes-at page 760, 


Section 


trict has been settled 


United States ws. 


P i 
ourt ol the 


KKen- 
referred to in 12 Peters, 614. the 


Piat the common law as it was in foree in Mary- 
land when the cession was made remained in torce 
in the District.” 
charged in the 
articles, if committed in the District of Colum- 
bia, would be indictable, for at the 
law an indictment 
ola publ 
imposed by law, and for offenses against com 


mou Abridgement, page 


It is clear that the offenses 


common 
lies for all misdemeanors 
il example, for neglecting duties 


decency, | Bacon's 


, Senators, that I deem it import- 
ait ai present to say upon the linpeachable 
character - the offenses specified in the arti- 
President further than to re- 


though the question does not arise 


Cles avaAlNn t the 


upon this trial for the reasons already stated, 
a crime or misdemeanor committed by a civil 
United States not indictable by 
laws or by any laws, has never yet 
been decided not to be impeachable under the 
Constitution of the United States; nor ean 
that que stion ever be decided save by the Sen- 
ate of the United States. I do not propose to 
waste words, if the Senate please, in noticing 
what but for the respect I bear him I would 
call the mere lawyer's quirk of the learned 
counsel from Massachusetts upon the defense 
[Mr. Curtis] that even if the President be 
guilty of the crimes laid to his charge in the 
articles presented by the House of Represent- 
atives, they are not high crimes and misde- 
meanors within the meaning of the Constitu- 
tion, because they are not kindred to the great 
crimes of treason and bribery. It is enough, 
Senators, for me to remind you of what I have 
already si aid (hat they are crimes which touch 
the nation’s life, which touch the stability of 
your institutions; they are crimes which, if 
tolerated by this highest judicial tribunal in 
the land, vest the President by solemn judg- 
ment with the power under the Constitution to 
suspend at pleasure all the laws upon your 
statute-book, and there by overturn your Giov- 
ernment. | They have heretofore been held 
and crimes of such magnitude that 
they have cost the perpetrators their lives—not 
siinply their offices, but their lives. Of this | 
may have more to say hereafter. 

ut L return to my proposition. 
of the President is not 


erTrimnes or 


ollicer of the 


our own 


crimes, 


The defense 
whether indictable 
offenses are laid to his charge, but 
it rests upon the broad preposition, as already 
said, that impeachment will not lie against him 
fur any violation of the Constitution and laws 
because of his asserted constitutional right to 
judicially interpret every provision of the Con- 
stitution for himscli, and also to interpret for 


himself the validity of every law and execute || 


SUPPLEMENT TO 


or disregard upon his election any provision 
of either the Constitution or the laws, espe- 
cially if he declare at or after the fact that his 
only purpose in violating the one or the other 
was to have a true construction of the Consti- 
tution in the one case and a judicial determ- 
ination of the validity of the law in the other, 
in the courts of the United States. 
That I do not state this as the 
the President too strongly, 
notice what I now say, for | would count my- 
self a dishonored man if purposely here or 
elsewhere I should misrepresent the position 
assumed by the President. The counsel for 
the President [Mr. Curtis] in his opening at- 
tempts to gainsay the statement as I have just 
made it, that the defense of the President rests 
upon the assimption as stated in 
The counsel, in the opening 
quote his words a page 
qualified by none o 
lowed him; the 
made; he 
follows: 


position of 
I pray Senators to 


his answer, 
that—l 
382, and they were 
his associates who fol- 
soa was considerately 
meant precisely what he said, 


States, 


‘But when, Senators, the question arises whether 
a particular law has cat off & power contided to him 
the President) by the people through the Constitu- 
tion, and he alone can raise that question, and he 
alone can cause a judicial decision to come between 
the two branches of the Government to say which 
of themis right, and after due deliberation, with the 
advice of those who are lis proper advisers, he settles 
owe. Gewnts upon the opinion that such is the char- 
acter of the law” 


That is to say, that it is unconstitutional, 


|} not brought it into the court. [t 


upon the defense of the President. [ may }y 


that it cuts off a power confided to him by the | 


people 

“it remains to be d 
any violation of his duty when he takes the needful 
steps to raise that question and have it peacefully 
decided in the courts.” 

l ask, Senators, in all candor, ifthe President 
of thre United States, by force of the Consti- 
tution, as the learned counsel argue, is vested 
with judicial authority thus to interpret the 
Constitution and decide upon the validity of 
any law of Congress upon this statement of 
counsel as I have ji ist read it from the re port 
now betore you a id upon your tables, what is 
there to hinder the President from saying this 
ot every law of the land; that it cuts off some 
power contided to him by the pe ople? 

Senators, the learned gentleman trom Mas- 
sachusetts was too self-poised ; he is, mant- 
festly, too profound a man to launel out upon 
this wild, stormy sea of anarchy, careless of 
all consequences, in the manner in which some 
You may remember— 
and I quote it only from memory, but it is 
burned into my brain, and will only perish 
with my life—you remember the utterance of 
the gentleman irom New York, not so careful 
of his words, who before you said, in the pro- 
gress of his argument, that the Constitution had 
invested the President with the power to guard 
the people’s rights against congressional en- 
croachmenis. Lou remember that as he pro- 
gressed in 
turther assertion in the presence of the Senate 
of the United States, and so you will find it 
written doubtless in the report, that if you 
dared to decide against the President upon this 
issue, the que sstion would be raised betore the 
people under the banner of the supremacy of 
the Constitution in defense of the President, 
aud the omnipotence ot Congress upon the 
other; the supremacy of the Constitution would 
be the sign under which the President was to 
conquer against the omnipotence of Congress 
to bind him by laws enacted by themselves in 
the mode preseribed by the Constitution. 


of his associates did. 


his argument he ventured upon the | 


ecided by you whether there is | 


Senators, | may be pardoned for summoning 


the learned counsel trom Massachusetts as a 
witness against the assumption of his chen, 
and szainst the assumption of his associate 
counsel, touching this power of the President 
to dispense with the execution of the laws. In 
1862 there was a pamphlet issued bearing the 
name of the learned gentleman from Massa- 
chusetts touching the limitations upon execu- 
tive power imposed by the Constitution. lL read 
from that pamphlet, ‘and pledge myself to pro- 


duce the original, so that it may be inspected || of-office act, if the letter of authority 


charge in this. He bore himself bravely ang Sas 
well in the presence of this tribunal. He dis ey 
charged his duty and his whole duty to his cli Ren 
If he has even changed his mind he had a righ 
to change it in the interests of his client; ; ; 
I have a right to have him bear witness in ¢} Q 
interests of the people and i Support of th - 

Constitution of my country. I therefore read a 
further from him: ; 

** Besides all the powers of the President are exec you 
utive merely. He cannot make a law. He ca : 
repeal one. Hecan only execute the laws. HH: Wi 
neither make nor suspend nor alter the m. He ean 
not even make an article of war.”’ 

That is good law. It was not good law in n 
the midst of the rebellion, but it is good Jaw met 
nevertheless, under the Constitution, in ¢! Sta 
light of the interpretation given to it by that ait 
great man, Mr. John Quincy Adams, whom | jut 
before cited. When the limitations of the ( 
stitution are operative, when the whole la 
eovered with the serene light of peace, w 
every human being, citizen and stranger, within 
your gates is under the shelter of the limitations 

' of the Constitution, it is the very law and noth 
ing but the law. rul 

Now, Senators, that this alleged judicial mu 

executive power of the Presider nt to suspend 

| at his discretion all the laws upon your statut are 
book and to dispense with their execution 1s | 

| the defense and the whole defense of this Pres 1101 
ident seems to me clear—clear as ths it light of all 
heaven in which we live, and so clear, wh 

| ever may be the decision of this tribunal, t! lel 
it will be apparent to the judgment of ry or 

|| American people. It cannot be otherwise. !t 

| ig written in his answer. It is written in the ‘ 
arguments of his counsel printed and laid uy 
your tables. No mortal man can evade it. It th 
is all there is of it; and to establish this asser- " 
tion that it is all there is of it I ask Senators 
to consider what article the President has 
denied? Not one. I ask the Senate to com 

|| sider what offense charged against him in the 
articles of the House of Representatives he has 
not openly by his answer confessed or is Not 
clearly established by the proof? Not o 
Who can doubt that while the Senate was 10 

| session the President, in direct violation ol 

| the express requirement of the law, _ ch, 1 
the langus age of his honor, the Chief Justice, !" 
the Mississippi case, left no diseretion in hit, in 
enjoined a special duty on him, did ss inpose’y; 
deliberately, violate the law and dety its @u 
thority, in that he issued an order for the re 
moval of the Secretary for the Department 0! 
War and issued a letter of authority tor te - 
appointment of a successor, the Senate bei 8 - 
in session and not consulted in the premises: aif 
The order and the letter of wethoulty are writ ~ 
ten witnesses of the guilt of the accused. They \ 
are confessions of record. ‘There 1s no escape ‘ 
from them. " 

If this order is a clear violation of the te id be 

is also 7 


| all citizens who value the prince a it 





by the Senate. I regret that MY reper 


FLO p 
difference between the eurrent of «4 
man’s thoughts when he speaks § for th 
and according to his §wn convictions, «, 
thoughts of the same learned man wi, 
speaks for a retainer: 
* Executive Power,” by B. R.Curtis: Cam? ri 
** Dedicated—"* To all persons who have «y 
supoort the Constitution of the Unite oa) St 
il | 
which that Constitution embodies, ; +t othe b n 
vation of which it is our 7 sec = ty, the 





are respectfully dedicated’’—by the Author. 
“The President is the Commander-in-¢ Fos “ 
Army and Navy, not only by force ofthe Cons 


but under and subject to the Cons tity ion, g 

every restriction thercin contained, and to e, 

enacted by its authority, as completely and eleon, as 
as the private in the ranks. He is Genera h ri 
but can a General-in-Chief disobey any law of his... eT 
country? When he can he superadds to his : : 
commander the powers of a usurper; and that is 

tary despotiam ;’ . * * * themerem 

ity to comma i an army ts notan author uty to ¢ 

the las of the country. 


The President has only executive power, | 
legislative, notjudicial. The learned couse! jac 

“ J 
learned that word ** judicial”’ after he entered ee 


pardoned in saying that I lay nothing 
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» violation of the tenure-oftoflice act, the 
sident is manifestly guilty, in manner and 
he stands charged in the first, the sec 
third, the eighth, and the eleventh 
/f impeachment; and no man can gain- 
xcept a man who accepts as law the as- 
f his answer that it is his executive 
» judicially to interpret the Consti- 
- himself; to set aside, to violate, and 
‘y the law when it vests no discretion in 
vhatever, and challenge the people to 
:im to trial and judgment. 
n this question of the magnitude 
rracter of these offenses charged against 
President I shall be permitted, inasmuch 
. counsel from New York thought it im- 
nt to refer to it, to ask your attention to 
twas ruled and settled, and L think well 
led, on the trial of Judge Peck. The coun 
took occasion to quote, as you may remem- 
a certain statement from the record of 
it trial, but took special pains to avoid any 
satement of what was actu: lly settled by it. 
se to have the whole of the authority. 
If the gentleman insists upon the law in this 
ise, | insist upon all the forms and upon all 
isions. In the trial of Peck, from which 
[read on page 427, Mr. Buchanan, chairman 
the Managers on the part of the House of 
niatives, made the statement that— 


~ { rs, O 


nrese 
Li . 


‘An impeachable violation of law may consist in 
ibuse as Well as in the usurpation of authority.” 
Subject, if you please, to the limitations of 
vour own law. that the abuse and the 1 usurpa- 
m, as is clearly the fact here in the capital, 
I venture to say, Senators, if 
i look carefully through that record you 
will find none of the learned gentlemen who 
red in behalf of 


Al ndictavie, 


Judge Peck questioning 
ra moment the correctness of the proposi- 
lhe learned and accomplished and la- 
ented ex-Attorney General of the United 
ates, Mr. Wirt, who appeared on that trial, 
Imitted it. ‘here seemed to have been no 
juestion in the Senate upon the subject against 
[think Mr. Buchanan was most happy in 
statement of the law in declaring that it 

y consist in an abuse of power and may 
nsist in a usurpation of authority. Lor the 
poses of this case I think it capable of 
demonstration that this is the 

rule which ought to govern its decision, inas- 


4 


ciearest 


h as allsthe offenses charged, when com- 
tted within the District, as already 
are indietable. 
lt is conceded that there is a partial excep- 
n to this rule, and that exception furnishes 
all the law which has appeared in this case, 
iras | have been able to discover, in the 
lelense of the Executive. It isan exception, 
wever, made exclusively in the interests of 
Ihe rule is well stated 
Jolbnson, 291, by Chancellor Kent, in the case 
Yates vs. I read trom that au- 


HOrILY : 


shown, 


Muiclal OlnCcers. 


Lansing 


“Judicial exercise of power is impesed upon the 


s, and they must decide and act aecording to 
r judgment, and therefore the law will protect 


He adds: 
“The doctrine which holds a judge exempt from a 
| suit or indictment tor any act done or omitted 
sdune by him sitting as judge has a deep root 
‘ommon law. ILtis to be touund in the earliest 
lictal records, and it has been steadily maintained 
undisturbed current of decisions in the English 
saumid every change of policy and through every 
iution of their Government,” 


A judge manifestly, upon this authority, act- 


‘ within his general authority, cannot be held 
answer for an error of judgment. He would 
ily be impeachable, however erroneous his 
ment might be, for an abuse, for a usurp- 

on of authority great in itself, and it must 
specially averred, and must be Pp) as 
averred. Nosuch rule ever was held to apply, 
sifce the courts first sat at Westminster, tu an 
Xecutive officer. It is an exception running 
tarough all the law in favor of judicial officers. 
\ mere executive officer clothed with no judi- 
Clal authority would be guilty of usurpation 
Without the avermeut of corruption. I beg to 
Say that it has never been averred, or held 


THE 


CONGRES 


necessary if averred, in any authoritative case 
against any executive officer whatever. An 
error of judgment would not exense him. [| 
refer to the general rule of law on this subject 
as stated by Sedgwick in his work on statutory 
and constitutional law, in which he says: ’ 


utes. Ignorance of the law cannot be se tup in 
tense, and this rule } 


“Good faith is no excuse for the violation of stat 
l 


lds good in eivil 
criminal cases.’"—1 Sedgwiel:, 100, 


_Mr. CONNESS. Mr. Preside: 


like tO @Sk the 


b. J should 
Manager whether he feels able 
to go on further to-day or not? I make the 
suggestion to him. 

Mr. Manager BINGHAM. 1 am at the 
pieasure of the Senate. I will be able to pro- 
ceed pleasure of the Senate, for 
half an hour or so more with this argument; 
I | Senate, and 


their wishes 


yiue the pleasure Of the 


‘ler to whatever may be 


Several SENATORS. Go on! Go on! 

Mr. Manager BINGHAM. Senators, at this 
point of the argument the gpentieman 
New York, speaking for the President, 
ing that the rule as | have read it from Sedg- 
wick is the rule of universal application to 
executive oflicers and to all oflicers save ju- 


trom 


] , 
KNOW: 


dicial otlicers, that ignorance of the law can 
never be interposed as an excuse either in 
civil or criminal p rroceedings for the deliberate 
violation of the law, enters < upon a wonder- 
ful adventure when he undertook to tell the 
Senate of the United States—I really thought 
it wus a Sip of the Longue , for | have great 
respect for his learning, and | could not but 
think he knew better—but he intimated that 
this rule, which holds the violator of law an- 


swerable and necessarily implies the guilty 


purpose and the guilty intent from the fact of 


its violation, was a rule that was restricted 

offenses malu iit Se. ‘| he gentleman Ought to 
have known when he made that utterance that 
the highest writer upon the law in America, 
law who 


and second to uo writer upon the 


writes in the English language in any country, 
has truly recorded in is preat Comunentaries 
upon the laws that the distinction between 


mala prohibita and malu in seis lon: g ago ex- 
ploded, and the same rule applies to the one 
as to the other. l refer to 1 Kent's Comment- 
aries, page 529, and really 1 cannot see why 


= } ' } ’ 
it SunQuld not be so. ] loubt very mu h whetluer 


it is within the compass of the mind of any 
Senator within the hearing of my voice to say 
it should not be so. Chancellor Kent says 
upon that aahy ct, page 429; : 


“The distinction between statutory offenses which 
are mala pre A ila ‘only. or mala in se, is now ex 
ploded, and a breach ot the statute law in either case 
is equally unlawiul and equally a breach of duty.” 


ihe Senate will remember the very curious 
and ingenious use that the gentleman attempted 
tO Make Ol this statement of his, and that w us 
that it cannot be possibie that you are to hold 
President ¢eriminal | 


these acts of the force 


of the act of 1501 which, by relation simply, 
makes common-law offenses 
within the District of 


indictable crimes 
Columbia; that was 
not the only use, but that was a part of it 
and he went on to say to the Senate further 
that he could not see the force of the remark 
minade by my colleague, [Mr. Bourwe.., | that 
the President of the United States in this letter 
Ol at ithority UY the appointment ad interim of 


Lhomas in the presence of the Sen- 


Lorenzo 
ate, during its session, without its advice and 
consent, tweive Gays ulter the 
the SIX 


act of 1740. could ve teld a crim 


expiration of 
of the 
inal act. The 
defense of the President in me 


months limited | yy tue provisions 


ort rested 
of that law which authorized 
him to supply a vacancy in the several Depart- 


on the prov sions 


s 


ments for a period not exceeding six months. 
Well, 1 will try to explain it here if 1 may be 
pardoned in ease | should happen to refer to 
it again in the progress of my argument. 

It is explained by this simple word, that the 
act of 1795, under which he attempts in his 
distress to shelter himself, says that no one 
vacancy shall be so supplied for a longer period 
than six months; he did supply it, according 
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to the very words of his answer, for he tells you 
he made a vacancy indefinitely when he sus 
pended Edwin M. Stanton, Secretary of War; 
he says in his answer it was an indefinite sus- 
pension, not simply for six months, but dur 
ing the time he might occupy the execative 
power in this country. He indefinitely sus- 
pended him, he says, underthe Constitationand 
laws; and he tells you further, in the same an- 
swer, that under the act of 1795 he supplied the 
vacancy. That act told him he should not sup- 
ply it tor a longer period than si six months, unless 
it results that at the end of every six months 
he may supply it again and tl reby 
be repealed, supply a to the end of the tim 
allotted him under the Constitution to execute 
the office of P ane of the 
would like some Senator, in your deliberations, 
to that suggestion and see how 
rid of. He makes a vac ancy 
he appoints Genera \ 
tarv of War ad interim; at the end of six 


1 


months, ar 


to make answer 
it can be got 


indefinitely; 


1 twelve days after the éxpiration 
oO hs, in utter defianee of the 
i he makes another a and at 
the end of that six months and tie lve days 
after, if you please, in further defiance of tt, 
he makes another, and so on until the end of 
‘h he may exercise the ottice 
f President, while the law itself expressly de 
y shaN be so supplied for 
a longer period than six months. If think the 
gentleman from New York could have seen it 
but for the interest he felt in thé fate of his 
‘That is my impression, and everybody 
s¢ can see it in this country. 


f six mont law of 
796 ppointment ; 
} 


the time during whi 


clares that no vacane 


But it has been further said, by way of illus 


tration and answer to all this, said by the coun- 
sel for the President, ‘* Suppose the Congress 
of the U <d States should enact a law in clear 


violation of the express power conferred upon 
the President, as, for example, a law declaring 
} not be f 


oe ; . no 
that he shall Commander-in-Chief o 

‘ haus ac Vuctes chaietene tlent’ fue alcatel 
Lb L1riny, @ law deciaring tna ne Shalit not 


exere 


e the pardoning power in any case what 
ever, is not the President to intervene 
ect the Constitution ?”’ L[answer, no; not by 
repealing the laws. The President is not to 
intervene and protec 


and pro 


the Constitution against 
the laws. ‘The “) ople of the United States are 
the guardians of their own honor, the pro 
tectors of their own Constitution, and if there 
be an ything rin that Constitution more clearly 
written and defined and 
anathen: it is the express and clear provision 
that the legislative department of this Govern- 
ment is responsible to no power on earth tor 
the exercise of their legislative authority and 


*f 
( 
} 
it 


established than 


the discharge of their duties during the sessions 
of the Congress save to the people that ape 
p yinted them. It is a new doctrine altoge ther 
that the Constitution is exclusively in the keep- 
President. When that day comes, 
Seuators, that the Constitution of your coun 
try, so essential to your tational existence and 
»( itial to the peace, the happiness, and 
the prosperity of the people, rests exclusively 
upon the fidelity and patriotism and integrity 
of Andrew Johnson, may God save the Con 
stitution and save the republic from its de- 
fender! No, sirs; there is no such power 
vested in the President of the United States. 
It is only coming back to the old p roposition. 
Why, say the gentlemen, surely it would be 
stitutional for Congress so to legislate. 
Avreed, agreed: | admit that it would be not 
only wifeonstitutional, but it would be criminal, 
Bat the question is, before what tribunal is the 
Congress to answer? Only $7 fore the tribunal 
of the Admit that they did it cor- 
ruptly, admit that they did it e m bribs; and 
yet every nan at all conversant with the Con- 
stitution of the country knows well that it is 
written in that instrument that members of 
Congress shall not be held to answer in any 
other place or before any body whatever for 
their official conduct in Congress assembled 
save to their respective Houses. That is the 
end of it!) They answer to the people, and the 
people alone can apply the remedy, and of 
cannot make 


ing of the 


unconst 


people. 


| course Ought to apply it. You 
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them answer in the courts. You have had it 
ruled that you cannot try them by impeach- 
ment, and of course when a majority vote that 
way in each House you can hardly expect to 
expel them. Their only responsibility is to 
the people, and the people alone have the right 


to challenge them. That is precisely what the 
people have written in the Constitution, and 


every man in this country so understands it. 

Senators, | may make another remark which 
shows here the utter fallacy of any such posi- 
tion as that interposed by the counsel, and 
that is, that the Congress which would be so 
lost to all sense of justice and duty as to take 
away the pardoning power from the Executive 
in any case whatever have it in their power to 
take away any appeal to the courts of justice 
in the United States upon that question, so that 
there would be an end to it, and there wou!d 
be no remedy but with the people, unless, in- 
deed, the President is to take up arms to set 
aside the laws of the Congress of the United 
States. The Constitution of your country is 
no such weak or wicked invention. 

Having disposed of this proposition, Sen- 
ators, the next inquiry to be considered before 
the Senate, and to which I will direct their 
attention, is, has the President power under 
the Constitution to remove the heads of De- 
partments and fill vacancies so created during 
the session of the Senate of the United States 
without its consent, without and against the 
express authority of law? If he has not this 
ower he is contessedly guilty as charged. If 
: has, of course he ought to go acquitted as 
charged in the first, second, and third articles. 

Mr. CONNESS. I move that the Senate, 
sitting as a court, adjourn until, to-morrow. 

Mr. Manager BINGHAM, 
glad, indeed, for that courtesy. 

The motion was agreed to; and the Sen- 
te, sitting for the trial of the impeachment, 
adjourned. 


Turspay, May 5, 1868. 


The Chief Justice of the United States took 
the chair. 

The usual proclamation having been made 
by the Sergeant-at-Arms, 

The Managers of the impeachment on the 
vart of the House of Representatives and 
fessrs. Evarts, Groesbeck, and Nelson, of 
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ments and fill vacancies so created by himself 
during the session of the Senate in the ab- 
sence of an express authority of law author- 
izing him so to do. If the President has not 
this power, he is confessedly guilty, as charged 
in the first, second, third, eighth, and eleventh 
articles; unless, indeed, the Senate is to come 
to the conclusion that it is no crime in the 
President of the United States deliberately 
and purposely and defiantly to violate the ex- 
press letter of the Constitution of the United 
States and the express prohibition of the stat- 
utes of the Congress. I have said that the act 
was criminal if it was done deliberately and 
purposely. What answer has been made to 
this, Senators? That the allegation is found 
in these articles of the criminal intent, and 
learned counsel have stood here before the Sen- 
ate arguing from hour to hour and from day to 
day to show that a criminal intent is to be 
proved, Ideny it. I deny that there is any 
authority which justifies any such statement. 
The law declares, and has declared for cen- 
turies, that any act done deliberately in viola- 
tion of the law; that is to say, any unlawful 
act done by any person of sound mind and 
understanding, and responsible for his acts, 
necessarily implies that the party doing it in- 
tended the necessary consequences of his own 
act. I make no apology, Senators, for the 
insertion of the word ‘‘intent’’ in the articles. 
[ do not treat it as surplusage. It was not 
needful; but I make no apology for it. 


found in every indictment; and whoever heard 


| of a court where the rules are applied with 


1 shall be very 


counsel for the respondent, appeared and took | 


the seats assigned to them respectively. 

The members of the House of Representa- 
tives, as in Committee of the Whole, preceded 
by Mr. KE. B. Wasusurne, chairman of that 
committee, and accompanied by the Speaker 


and Clerk, appeared and were conducted to | 


the seats provided for them. 

The Journal of yesterday's proceedings of 
the Senate, sitting for the trial of the impeach- 
ment, was read. 

The CHIEF JUSTICE, Mr. Manager Binc- 
HAM will proceed with the argument in behalf 
of the House of Representatives. 


Mr. Manager BINGHAM. Mr. President and 
Senators, 1 would do injustice, Senators, 
myself; L would do injustice 
whom I represent at this bar, if I were not to 


acknowledge, as I do now, my indebtedness to | 


honorable Senators for the attention which they 
gave me yesterday while I attempted to demon- 
strate to the Senate in behalf of the people 
of the United States, that ho man in office or 
out of office is above the Constitution or above 
the laws; that all are bound to obey the laws; 
that the President of the United States, above 


all other officials in this country, is bound to | 


take care that the laws be faithfully executed ; 


to | 
to the people | 


and especially that the suspending power and | 


the dispensing power asserted by the President 
endangers the existence of the Constitution, 
is a violation of the rights of the people, and 
cannot for a moment be tolerated. 

When I had the honor to close my remarks 
yesterday, I stated to the Senate that their in- 
quiry would be directed first to the ‘question | 
whether the President has the power under the | 
Constitution to remove the heads of Depart- 


> 


| son, whether in office or out of office, 


more strictness than they can be expected to 
be applied by the Senate of the United States, 
demanding of the prosecutor, in any instance 
whatever, that he should offer testimony of the 
criminal intent specially averred in the indict- 
ment, when he had proved that the act was 
done and the act done was unlawful? It isa 
rule, a rule not to be challenged here or else- 
where among intelligent men, that every per- 

who 
commits an unlawful act made criminal by the 
very terms of the statute of the country within 
which he lives and to the jurisdiction of which 
he is subject intends all that is involved in the 
doing of the act, and the intent laid, therefore, 
is established. No proof is required. Why? 
‘To require it would simply defeat the ends of 
justice. 


is 


Who is able to penetrate the human intel- 
lect, to follow it to its secret and hidden re- 
cesses in the brain or heart of man, and bear 
witness of that which it meditates and which 
it purposes? Men, intelligent men, and es- 
pecially the ministers of justice, judge of men’s 
purposes by their acts, and 
that they intend exactly that which they do; 
and it is for them, not for their accusers, to 
show that they did it by misadventure, to show 
that they did it under a temporary delirium of 
the intelleet by which in the providence of God 
they were for the time being deprived of the 
power of knowing their duty and of doing their 
duty under the law. 

Senators, upon a memorable oecasion not 
unlike this which to-day attracts the attention 
of the Senate, and attracts the attention of the 
people of the United States, and attracts the 
attention of the civilized world, the same ques- 
tion was raised before the tribunal of the peo- 
ple whether intent was to be established, and 
one of those men on that occasion, when Karl 
Strafford knelt before the assembled majesty 
of England, arose in his place and answered 
that question in words so dea and strong that 
they ought to satisfy the judgment and satisfy 
the conscience of every Senator. I read the 
words of Pym on the trial of Strafford, as to 
the intent: , 

“Another excuse is this, that whatsoever he hath 
spoken was out of good intention. Sometimes, my 
lords, good and evil, truth and falsehood lie so near 
together that they are hardly to be distinguished. 
Matters hurtful and dangerous may be accompanied 
with such cireumstances as may make them appear 
useful and convenient; and, in all such cases, good 
intention will justify evil counsel; but where the 


matters as are evil in their own nature, 
such as the matters are wherewith the Earl of Straf- 


{| 
ford is eharged—as to break 


It is | 


necessarily hold | 





a publie faj th, 


subvert laws and gove roment—the y can ne ver 
justified by any intentions, how good soever th. peir 
pretended.’ * 
Is the sre no endeavor here *‘ to break ment 
faith ? Is there no endeavor here ‘+, o yous 
vert laws and Government?” [ leave Sena:, et 
to answer that question upon their owy aot this: 
science aud upon their oaths, . shov 
On this subject of intent I might illustpar me’ 
the utter futility of the position assumed hor, st 
by the learned counsel, by a reference ¢, th 
memorable instance in history when certa ; per 
fanatics, under the reign of Frederick [], yy, eee 
little children to death with the intent of pe less! 
ing them to heaven, because the Master ja wa 
written, ** Of such is the Kingdom.” [¢ donc upo 
not appear that this good intent of slaying th. man 


innocents, with their sunny faces and eae 
hearts, that they might send them at once + ce} 
heaven, was of any avail in the courts of justieo es 
I read also of a Swedish minister who fonna pit 
within the kingdom certain subje ets who w re 
the beneficiaries of a charity, upon wh ata 
heads Time, with its frosty fingers, had ¢ 
tered the snows of five and seventy winter ; 


Wihters, [i 


whom he put brutally and cruelly to deat 


with the good intent of thereby increasing tly a 
trust in the interest of the living whe rs ad a 
longer measure of days before them. I neve 
read, Senators, that any such plea as tha ” 
availed in the courts of justice against the i ’ 
charge of murder with malice aforethought, sie 
I dismiss this subject. It is a puerile « rl 
ceit, unfit to be uttered in the hearing of Sey < 
ators, and condemned by every letter and _ 
and word of the common law, ** the growt! 
centuries and the gathered wisdom of a thou ahi 
sand years.”’ iL 


It is suggested by one of my honorable « 
leagues, [Mr. Winurams,] and it is not unfit 
that I should notice it in passing, that douht f 


less Booth, on the 14th day of April, 186) res 
when he sent the pure spirit of your 2 - 
President back to the God who gave it, thought, ha 
declared, if you please—‘‘declared” is | th 
proper word—declared that he did that act i: ti 
the service of his country, in the servic: a 
liberty, in the service of law, in the service of an 
the rights of a common humanity. If t! er 
avenging hand of justice had not cut him of a 
|| upon the spot where he stood, instantly, as me 
| though overtaken by the direct judgment ot | 
offended Heaven, I suppose we should has re 
had this sort of argument interposed in his ap 
behalf that his intentions were good, and th th: 
fore the violated law itself ought to justify his no 
act and allow him to go acquit, not a condemned en 
criminal, but a crowned and honored man. bes 
I really feel, Senators, that I ought to ask at 
your pardon for having dwelt upon this pro] pr 
osition; but you know with what pertinacity 1! he 
has been pressed upon the consideration of D 
Senators, and, with all respect to the learned ar 
and accomplished gentlemen who made as 
deem it due to myself to say here that [ thi nk vi 
it was unworthy of them and unworthy of th D 
place. th 
| I return, Senators, to my proposition: has vi 
the President the power under the Constitu th 
tion and the laws during the session of the Wi 
Senate to create vacancies in the heads o! th 
Departments under your Constitution, and la 
them without the authority of express law a nd m 
without the advice or consent of the Senate by 
If he has not, he has violated the Constitution, p 
and he has violated, as I shall show here — . 
the express law of the land, and is there “t a 
eriminal—criminal in his conduct and in his a 
intention before the tribunal where he stands 0 
arraigned by order of the people. e 
lirst, then, is the C onstitution violated by | 
this act of removal and appointment? Aud t 
here, Senators, although I may have occasio" \ 
to notice it hereafter more specifically ahd c 
especially, Task you to pardon me for refer ¢ 
ring to it here at this time, it cannot ha 
escaped your notice that the learned and astute ( 
counsel for the President took care all ( 
while from the beginning to the end of t's I 


| controversy not to connect the two powers \ 
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il and appointment during the session 
their presence and without 
r consent toge the Ke 
Every line and word of the voluminous argu- 
ments uttered by the very learned and ingen 
yunsel of the Pre side ont bears witness to 
truth of that which | now assert. Why was 
his Simply, Senators, as I shall presently 
vou, that the ap pointing power is by the 
xpre _ terms of the Constitution, during the 
oesion of the Senate, put beyond the power of 
‘he President, save and except where it is ex- 
-oessly authorized by law. I thank the gentle- 
n for making this concession, for it is acon- 
guilt on the part of their client. 
could be made they acted 
time-honored, and accepted 
naxim that silence is gold, and so upon that 
they were silent one and all without ex- 
tion. There was an appointment made here 
direct violation of express law; in direct 
olation of the express letter of the Constitu- 
1; in direct violation of every interpretation 
that has ever been put upon it by any com- 
manding intellect in this country, and the gen- 
n knew it. 
It is in vain, Senators, that they undertake 
to meet that point in this case by any reference 
the speech of my learned and accomplished 
vd who represents the State of Ohio upon 
the floor of the Senate, [Mr. SHermay.] Not 
a word escaped his lips in the speech which 
hey have quote 1d here touching this power of 
appointment during the session of the Senate 
ud in direct violation of the express letter of 
the tenure-of-oflice act, nor did any such word 
» from the lipsof any Senator. Iam not 
uN pri sed; it does eredit to the intellectual 
abi lity of the learned gentlemen wh¢ o appear tor 
he President that they kept that question oat 
of sight in their elaborate and exhaustive argu- 
ments. I read for the Senators the provision 
of the Constitution upon this subject which I 
read yesterday : 


Senate in 


pi 
nit 

ym Ol 
When no auswer 


upon the ancient, 


“ThePresident”  # mn = 8 * “shallnom- 
inate, and by and with the advice and consent of 
the Senate shall appoint, embassadors, other public 
ministers and consuls, judges of the Supreme Court, 
and all ether officers of the United States whose ap- 
pointments are not herein otherwise provided for, 
ind which shall be established by law, but the Con- 
cress may by law vest the appointment of such infe- 
rior officers as they think proper in the President 
lone, in the courts of law, or in the heads of Depart- 


ments 


Can any one doubt that this provision clearly 
restricts the power of the President over the 
appointment of heads of Departments in this, 
that it expressly requires that all appointments 
not otherwise provided for in this Constitution, 
enumerating embassadors and others, shall be 
by and with the advice and consent of the Sen- 
ate? It is useless to waste words upon the 
proposition. Itis plain and clear. It must 
be so unless the appointments of the heads of 
Departments, in the words of the Constitution, 
are otherwise provided for ; and I respectfully 
ask Sen: tors wherein are they otherwise pro- 
vided for in the Constitution ? The heads of 
De partments are named by that title, and by 
the very terms of the Constitution it is pro- 
vided that the Congress may by law vest in 
the heads of Departments thre | power to appoint 
without the consent of the President, without 
the consent of anybody but the authority of a 
law of Congress, all inferior officers. Is any 
man, in the light of this provision, to stand 
before the Senate and argue that heads of De- 
partments are inferior officers? If, then, their 
appointment is not otherwise provided for in 
the Constitution, which I take for granted, I 
ask the Senate whether their appointment is 
otherwise provided for by law, whether it was 
ever otherwise provided for by law? 

[am not unmindful of the fact, in passing, 
that some of the learned counsel for the Pres- 
ident said ‘“‘ here was no appointment ; 
was Only an authority to fill a vacaney.’’ The 
counsel are not strong enough for their client. 
hey cannot get rid of his answer. He de- 
clares that he did make an appointment in- 
definitely, made a removal and filled it, and 
followed it with angther. The words ‘ ap- 


this | 


THE 


| at all times 


| of Hamilton as 


| all probability be 


CONGRESSIONAL 


pointe nt ad énterim’’ more than once unwit- 
tingly escaped the lips of the counsel. But I 
do not propose to rest this case upon any quib- 
bles, upon any technicalities, upon any ec ae? 
versy about words. I rest it upon the broad 
spirit of the Constitution, and stand here this 
day to deny that there ever was an hour since 
the Constitution went into operation that the 
President of the United States had authority 
to authorize anybody, temporarily even, to 
exercise the functions of a head of a Depart- 
ment of this Government save by the authority 
of express law. It is surely a self-evident prop- 
osition that must be understood by Senators 
that the power which created the law may re- 
peal it. 

I make this remark here and now because 
the President's defense, 
more 


as stated in hisanswer 
clearly and distinctly than in any of the 
arguments of the learned counsel, is that he 
asserts and exercises this power by virtue of 
the implied, unwritten executive prerogative 
judicially to inte rpret the Constitution for him- 
self and judicially to determine the validity of 
all the laws of the land for himself, and there- 
fore toappoint just such ministersas he pleases, 
at such times as he pleases, and for such periods 
as he pleases, in defiance alike of the Constitu- 
tionandof the laws. The language is that the 
removal was indefinite. The language of his 
answer is that he indefinitely vacated the office, 
and filled it, of course, indefinitely, and that is 
his defense. ‘There is no getting away from it. 
In the answer, on pages 25 and 26of the record, 
this will be found recorded in it: 

‘And this respondent, further answering, says, 
that it is provided in and by the second section of 
an act to regulate the tenure of certain civil offices, 
that the President may suspend an officer from the 
performance of the duties of the office held by him, 
for certain causes therein designated, until the next 
meeting of the Senate, and until the shall be 
acted on by the Senate: that this respondent, as 
President of the United States, was advised, and he 
verily believed and still believes, that the executive 
power of removal from office confided to him by the 
Constitution, as aforesaid, includes the power of sus- 
pension from office a. the pleasure of the President, 
and this respondent, by the order atoresaid, did sus- 
pend the said Stanton from office, not until the next 
mecting of the Senate, or until the Senate should 
have acted upon the case, but by force of the power 
and authority vested in him by the Constitution and 
laws of the United States, indefinitely and at the pleas- 
ure of the President.” 

That is his answer. 
he claims this power. On that subject, 
tors, I beg leave to say, in addition to what I 
have already uttered, that it was perfectly well 
understood when the Constitution was on trial 
for its deliverance before the American people 
that no such power as this was lodged in the 
President of the United States; on the con- 
trary, that for every abuse of power, for every 
usurpation of authority, for every violation of 
the Constitution and the laws, he was liable 
to that unrestricted power of the 
people to impeach him through its Represent- 
atives and to try him before its Senate without 
let or hindrance from any tribunal in the land. 
I refer upon this point to the clear utterance 
recorded in the 
enth number of the Federalist: 


“It has been mentioned as one of the advantages 
to be expected from the codperation of the Senate, 
in the business of appointments, that it would con- 
tribute to the stability of the Administration. The 
consent of that body would be necessary to displace aa 
well as to appoint. A change of the Chief Magistrate, 
therefore, would not occasion so violent or so gen- 
eral a revolution in the officers of the Government as 
might be expected if he were the sole disposer of 
offices. Where aman in anystation had given satis- 
factory evidence of his fitness for it, a new President 
would be restrained from attempting a change in 
favor of a person more agreeable to him, by the 
apprehension that a discountenance of the Senate 
might frustrate the attempt. and bring some degree 
of discredit upon himself. Those who can best esti- 
mate the value of a steady administration will be 
most disposed to prizea provision which connects the 
official existence of public men with the approba- 
tion or daub prowation of that body, which, from the 
greater permanency of its own composition, will in 
less subject to inconstancy than 
any other member of the Government. 

“To this union of the Senate with the President, in 
the article of appointments, it has in some cases been 
objected that it would serve to give the President an 
undue influence over the Senate; and in others that 
it would have an opposite tendency; a strong proof 
that neither suggestion is true. 
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it. It amounts to this: the President would have an 
improper influence over the Senate, because the 
Senate would have the power of restraining him. 
This is an absurdity in terms.” 

And I agree with Hamilton that it is an 
absurdity in terms after what has been written 
in the Constitution of your country,*for any 
man, whatever may be his attainments, and 
whatever may be his pretensions, to say that 
the President has the power 


in the language 
of his answ 


er, of indefinitely vacating all the 
executive oflices of this country, and indefi- 
nitely, therefore, filling them without the advice 
and consent of the Senate in the absence of an 


express law authorizing him so to do. And 
here | leave that point tor the cons! leration of 
the Senate and for the consideration of that 


great people whom the Senate represent upon 
this trial. 

IL ask, also, the judgment of the S 
the weighty words of W ebster, whi 
tleman [Mr. Evarts] concedes is entitled to 
some consideration in this body, who illus 
trated for long years American institutions by 
his wisdom, his genius, and his learning; a 
man who, when living, stood alone among liv- 
ing men by reason of his intellectual stature; 
a man who, when dead, sleeps alone in his 
tomb by the sounding sea, meet emblem of 
the majesty and sweep of his matchless intel- 
lect. J ask, Senators, attention to the words 
of Mr. Webster on this a pointing power con- 
ferred upon the Presider.t under the Constitu- 
tion, subject to these limitations, by and with 
the advice and consent of the Senate: 

“The appointing poweris vested in the President 
and Senate; this is the general rule of the Constitu- 
rhe removing power is part of the appointing 
power; it cannot be separated from the rest but by 
supposing that an exception was intended; but all 
exceptions to general rules are to xe taken strictly, 
even when expressed; and, for a much stronger 
reason, they are not to be implied, when not ex- 


pressed, unless inevitable necessity of construction 
requires it.”—4 Webster's Works, p. 194. 


What answer, I pray you, Senators, has been 
given, what answer can be given to these in- 
terpretations of your Constitution by Hamilton 
an Webster? None, except to refer to the 
acts of 1789 and 1795, and the opinions ex- 
pressed in the debates of the Lirst Congress. 
Neither those acts nor the debates justify the 
conclusion that the President during the session 
of the Senate may vacate and fillthe Executive 
Departments of this Government at his pleasure, 
and without the advice and consent of the Se a 
ate, in the absence of any express authority of 
law and in direct violation of the prohibitions 
of the law. The acts themselves will bear no 
such interpretation. I dismiss, with a single 
word, all reference to the debate on the occasion, 
for the Senate are not unadvised that there 
were differences of opinion expressed in that 
debate, nor is the Senate unadvised that it has 
already been ruled from the Supreme Bench of 
the United States that the opinions e xpressed 
by Representatives or Senators in Congress 
perfding the discussion of any billare not to be 
received as any authoritative construction or 
interpretation whatever to be given to the act. 
It would be a sad day forthe American people 
if the time should ever come when the utter- 
ances of excited debate are to be received ever 
afterward as the true construction and inter- 
pretation of law. Senators, look to the acts, 
and see whether the gentlemen are justified 
in attempting to infer either from the legisla- 
tion of 1789 or from the legislation of 1795 or 
from any other legislation which at any time 
existed on the statute-books of this country, 
this executive prerogative, in direct violation 
of the express letter of the Constitution, to va- 
cate all the executive offices of this Govern- 
ment at his pleasure, and fill them during the 
session of the Senate, and thereby control the 
patronage of the Government, amounting to 
millions upon millions, at his pleasure, and 
put it into the hands of irresponsible agents to 
become only the supple tools of his mad ambi 
tion. 

Of this act of 1789 Mr. Webster well said— 
and I am not here even to dispute the propo- 
sition: indeed, | would hesitate long before I 
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accuptud for thi ue being as possible under 
the Co iote that bre cid mn .demn the 
Me gisiation of L780 a being unconstitutional, 
buat lid condenuin as being highly impol 
itic, and which had s jects d the people of 
this country to great abuses. He did say, 


e words I ask, also, the 
of the legislation of 
1789, **that it did separate the power of re- 
moval from the power of appointment.’’ It 
did separate it, subject to its own limitations. 
It did separate it, and confer it, too, by au 
thority of that act and by no other authority. 
It is for this purpose, and for this pur; 
alone, that I cited Mr. Webster in this part of 
the argument. ‘It was a grant of power to 
the President,’’ conferred upon him by the 
Congress to remove executive officers. TI ad- 
mit, Senators, that during the r: 
Senate such a statute ought to be always upon 
your statute- book SO long as you have a Presi- 
dent who can be trusted. A man who is be 
traying his trusts ought to be Suspt nded from 
his ofhee, which is a temporary removal, for 
reasons appearing to the President which jus 
tify it; and that is precisely your law to-day. 
it is within the power of the Congress un 
doubtedly to confer it upon the President. 
That is your law to-day. 
What one of the counsel now, Task the Sen 
ate to consider, ventured to say here—if it was 
uttered it certainly escaped my observation 
that the President of the United States at any 
time had power during the session of the Sen- 
ate to vacate the olflices of the heads of the 
Departments in this country even under the 
acts of 1789 and fill them indefinitely at his 
pleasure? What practice in the Government 
was cited here to support any such pretension 
of power in the Executive? None whatever. 
To be sure, reference was made to the case 
of Pickering ; but the gentlemen ought to re- 
member that when reference was made to it, 
so far as’ the removal was concerned, it was 
expressly authorized by the act of 1789; I 
care not how informally ; the words are in that 
act ** unless removed by the President ;"’ it is 
a grant of power, and Webster so interprets 
it on page 194 of the fourth volume of his 
works us an act of Congress which separated | 
the power of removal from the power of ap- 
pointment. Ilis construction was right. Upon 
that construction I stand in this argument. 
But it does not follow by any manner of means 
because this power was exercised by the elder | 
Adams that he thereby furnished a precedent 
in justification of the violation of another and | 


and to thes 


howevel 


attention of the.SNenate 


cess of the 


a different statute, which by every intendment |) 


repealed the act of 1789 and stripped the | 
President of any colorable excuse for asserting 
any such authority. 

That is my first answer to this point made by | 
the counsel, and I make a still further answer 
to it; and thatis this, that the elder Adams | 
himself, as his letter to his Secretary of State 
clearly discloses, did not consider that it was 
proper even under the law of 1789 for him to 
make that removal during the session of the 
Senate, and therefore these significant words 
are incorporated in his letter of request to Sec- 
retary Pickering that he should resign before 
the session of the Senate, the resignation, of 
course, to take effect at a future day, so that 
upon the incoming of the Senate he might name 
a successor, showing exactly how he understood 
the obligations of the Constitution. 

Although the record, so far as | have been 
able to trace it, is somewhat imperfect, I think 
it but justice to the memory of that distinguished 
patriot to declare that the whole transaction 
justifies me in saying here, as my belief, in the 
presence of the Senate, that he did not issue | 
the order for the removal of Pickering after 
the Senate had commenced its session. It is 
true that he issued it on the same day, but he 
did not issue it after the Senate had commenced 
its session; he issued it before; and upon the 
assembling of the Senate and the opening of 
the Senate on the same day, showing his respect || 
for the Constitution and the laws and the obli- 


SUPPLEMENT TO 


name of the successor of Pickering, John 
Marshall, and on the next day, Tuesday, John 
Marshall, as Secretary of State, was contirmed 
tosucceed Timothy Pickering, removed by and 
with the advice and consent of the Senate. Nor 
does it appear that John Marshall exercised 
the functions of his oflice, or attempted to ex 
ercise the functions of oltice, until the Senate 
had passed upon the question of his appoint: 
ment, and thi sssarily passed upon 
the question of the removal of Pickering. Al}! 
these facts arise in this case in the removal of 


relore nec 


Pickering to disprove everything that has been 
said here by way of apology or justilication or 
even of excuse of the action of the President 
of the United Stat in Vio ating the Constitu- 
tion and the existing laws of the country. 

But the other provision of the Constitution, 
which | recited yesterday in your 
hearing, pours a tlood of light upon this ques- 


Senators, 


tion as to the power of the President to vacate 
the executive oflices and fill them at his pleas- 
ure, and dispels the mists with which counsel 
have attempled to envelop it, and that is the 
provision that the President shall have power 
to fill up all vacancies which may happen dur- 
ing the recess of the Senate and to issue com- 
missions to his appointees to fill such vacancies, 
which commissions shall expire at the end of 
the next session of the Senate. lask Senators 
what possible sense is there in this express 
provision of the Constitution that the Presi- 
dent shall have power to fill up all vacancies 
which may happen during the recess of the 
Senate, his commissions to expire at the end of 
their next session, if after all, as is claimed in 
his answer and is asserted by his unlawful acts 
under the laws of the United States, he is 
invested by the Constitution with the power to 
make vacancies at his pleasure even during the 
session of the Senate? | ask Senators, fur- 


ther, to answer what sense is there in the pro- | 


vision that the commission which he may issue 
to fill a vacancy happening during the recess 
of the Senate shall expire at the end of their 
next session, if after all, notwithstanding this 
limitation of the Constitution, the President 
may, during the session, create vacancies and 
fill them, in the words of his answer, indef- 
initely? If he has any such power as that, I 
may be allowed to say here, in the words of 
John Marshall, your Constitution at last is but 
a splendid bauble; it is not worth the paper 
upon which it is written, It is a matter of 
mathematical demonstration upon the text of 
this instrument, by necessary implication, that 
the President’s power to fill vacancies is lim- 
ited to vacancies that arise during the recess 
of the Senate, save where it is otherwise pro- 
vided for by express provision of law. 

‘That is my answer to all that has been said 
here by the gentlemen upon this subject. They 
have brought a long list of appointments and 
a long list of removals from the foundation of 
the Governmeut to this hour, which is answered 
by a single word, that there was existing law 
authorizing it all, and that law no longer ex- 
Not a line or word or tittle of it exists 
since the 2d day of March, 1867; assuming in 
what I say now, of course, that the tenure-of- 
ollice act is constitutional and valid, I refer to 
those statutes; I shall not exhaust my strength 
or the patience of the Senate by stopping to 
read them here and now, but I shall refer to 
them in the report of my argument. Those 
statutes are as follows: 

“Act to provide for government of territory north- 

west of river Ohio. Approved August 7, 1789. 


** Be it enacted, &c., That in all eases in which by 
the said ordinance (for government of territory 
northwest of river Ohio) any information is to be 
given or communication made by the Governor of 
the said Territory to the United States in Congress 
assembled, or to any of their officers, it shall be the 
duty of the said Governor to give such information 
and to make such communication to the President 
of the United States; and the President shall nom- 
inate, and by and with the advice and consent of the 
Senate shall appoint, all officers who, by the said 
ordinance, were to have been appointed by the Uni- 
ted States in Congress asspmbled, and all officers so 
appointed shall be commissioned by him; and in all 
cases where the United States in Congress assem- 


ists. 


| bled might by the said ordinance revoke any com- 





hereby declared to have the same powers of , 
tion and removal.”’—1 Statutes, p. 50, see.1. 00 
“Act to amend the act entitled ‘An ae 
alterations in the Treasury and War Denar: 
Approved Fobruary 13, 1795. pa 
“In ease of vacancy in the offic: 
State, Secretary of the Treasury, or of the x 
of the Department of War, or of any officer, 
of the said Departments WilOSe Appointu 
in the head thereof, whereby they ean: 
the duties of their said respective offiee. 
jawtul for the President of the United s 
he shall think it necessary, to authorize anv 
or persons, at his discretion, to perform th 
of the said respective offices until a suce 


pointed or such vacancy be filled: Provided. [)3 
no one vacancy shall be supplied In Wanner ; 
sid for a longer term than six months,.’’—] \;, 


115; 1 Brightly’s Digest, 225. 

**An act to limit the term of office of certain of 
therein named, and for other purposes, A 
May 15, 1820. 

**From and after the passage of this act, all dis. 
trict attorneys, collectors of the customs, naval of 
cers and surveyors of the customs, navy ageyts. rp 
ceivers of publicmoneys for lands, registers of (hells 
ofiices, paymasters in the Army, the apothees) 
eral, the assistant apothecary general, and t 
tmissary general ot purchases; to be appotuted 
the laws of the United States, shall be appointed for 
the term of four years, but shall be removable fv 
office at pleasure.’’—3 Statutes, 582. 


Pproved 


thd 


“An act to regulate the diplomatic and consular 
systems of the United States. Approved August 
18, 1856, 

Section one regulates the appointment and < 
pensation of consuls, 

**It belongs exclusively to the President, by and 
with the advice and consent of the Senate, to appoint 
consular officers at such places as he or they dee 
to be meet. They are officers created by the Consti- 
tution and the laws of nations and by acts of Cop 
gress.”""—1]1 Statutes, 52, section 3; 1 Bright/y, 174, Note 
a; (wnd see also the provision touching appoint 
ments.) 


If this provision of the Constitution, then, 


| means what it expressly deelares, that the 


President’s power of appointment in the ab 
sence of express law is limited to such vacan- 
cies as may happen during the recess of the 


| Senate, it necessarily results that an appoint 


ment made during the session of the Senate, 
without the advice and consent of the Senat 


| of the head of a Department, in the absence 


of any law authorizing it to be made tempo 
rarily or otherwise, as did the act of 1795, is 
unconstitutional and unlawful; and that is my 
answer to all they have said on that subject. 
Dut that act of 1795 is repealed by your stat- 
ute of 1867, as also by your act of 1865, as | 
shall claim. If the President may issue it, 
it must be a commission according to his own 
claim of authority, arising under this unlimited 
executive prerogative, which can never expire 
but by and with his consent; and if any man 
can answer the proposition I should like to 
have it answered now. If, notwithstanding all 


| that is on your statute-books ; if, notwithstand- 


ing this limitation of your Constitution which I 
have read, that his commissions to fill vacan- 
cies arising during the recess shall expire with 
the next session of the Senate, he may never: 
theless create the vacancies during the session 
and fill them without your advice and consent, 
I reassert my proposition that such commission 


| cannot expire, if his assertion be true, without 


the consent of the Executive ; and if that prop 
osition can be answered by any man, | desire it 
to be answered now. I want to know by what 


provision of the Constitution the commission 
expires upon the claim of this answer ; and if it 


| does not expire without the consent of the Ex 


ecutive, I want to know what becomes of the 
appointing power lodged jointly in the Senate 
with the Executive for the protection of the 
people’s rights and the protection of the peo 
ple’s interests. It cannot be answered here or 
anywhere by a retained advocate of the Presi- 
dent or by a volunteer advocate of the Prest 
dent, in the Senate or out of the Senate. 

I demand to know, again, what provision ° 
the Constitution, under the claim set up! this 
answer, terminates the commission. I took 
occasion to read from the answer that I might 
not be misunderstood. He puts it direct'y 
upon the Constitution. Nobody is to be held 
responsible for it; and I am glad it isso, either 
by intendment or otherwise—nobody is to be 


of 


gation of his oath, he sent to that Senate the |i mission or remove from any office, the President is || held responsible for this assumption but this 


rm 
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milty and accused President. It was an auda- 
» ihe like of which has no parallel in cen- 
os for him to come before the custodians 
fthe people's power and thus defy even their 
un Constitution, its plainest text, and its 
ainest letter. 
senators, | have thought upon this subject 
fully, considerately, conscientiously. | 
ive ( nde avored to find anywhere within the 
xt of the Constitution any colorable excuse 
s claim of power asserted by the Presi- 
and dangerous to the liberties of the 








it declares that the President shall have power 


to appoint by and with the advice and consent 
of the Senate foreign embassadors and other 
public officers; in this, that it provides that he 
shall have power to make treaties by and with 
the advice and consent of the Senate? And 
does it not limit his power in this, that it de 
clares that all legislative power shall be vested 
in a Congress which shall consist of a Senate 
and House of Representatives : 
declares that the 

the laws which the Congress enacts 


in this, thatit 

*resident shall take care that 
: 

shall be 


the Government, legislative, executive, and 


jndicial ; a law to all the people. 


It is in vain the gentlemen say that it is only 
constitutional laws that bind. That is simply 
begging the question. The presumption, as I 
have shown you from the authorities, is that 
every law is constitutional until by authority 
it is declared otherwise, and the question here 
is whether that authority is in Andrew John 
son. That is the whole question, whether that 
authority is in Andrew Johnson. Your Con 
stitution says it shall be alaw. It does not 


ae ple, and I can find, from beginning to end | faithfully executed; in this, that it declares | mean that it shall remain a law after it shall 
" ‘at great instrument, no letter or word | that every bill which shall have passed theCon- || have been reconsidered by the law-making 
i which even the astutest casuist could for || gress of the United States with or without his || power and repealed; it does not say that it 
a moment fasten, save the words that ‘the || consent shall be a law, to remain a law—and || shall remain a law to the hurt and deprivation 
’ ra executive power shall be vested in a Presi- that is the very point in controversy here be- of private rightafterit shall have been adjudged 
res lont.’ tween the President and the people—to be exe uneonstitutional in the Supreme Court of the 
ee [hat gives no colorable excuse for this as- | cuted as a law until the same shall have been || United States under the limitations of the Con- 
ial o sumption. What writer upon your Constitu- repealed by the power that made it or actually || stitution and within their express jurisdiction ; 
hens tion, what decision of your courts, what utter- || reversed by the Supreme Court of the United || but it does mean that until judgment be pro- 
a a gnees of all the great statesmen who have in |! States in a case clearly within its jurisdiction || nounced authoritatively in your tribunals of 
the e the past illustrated our history, have ever inti- | and within the limitations of the Constitution || justice, or that power be exercised authori 
eae mated that this provision of the Constitution || itself? tatively by the people’s Representatives in Con- 
b : = was a grant of power? It is nothing more, It has been settled law in this country from a || gress assembled, it shall be a law to the Presi 
Senators, and no man and no human ingenuity || very early period that the constitutionality of a || dent, toevery head of Department, as the court 
‘jaihinilie can torture this provision of the Constitution law should not be questioned much lessadjudged ruled in the case from which I read yesterday 
| August ito anything more than a mere designation | against the validity of the law. bya court clothed || in 12 Peters, to every Representative in Con- 
if the officer or person to whom shall be com- || bythe Constitution withjurisdiction inthe prem- | gress, to every Senator, and every human 

ind com mitted, under the Constitution and subject to || ises, unless upon a case so clear as to scarcely || being within the jurisdiction of your laws. 
\ its limitations and subject to the further limit- || admit of a doubt: and what is the result, Sen- Why do the gentlemen make this distinction 
ADI — ations of the law enacted in pursuance of the || ators? That there is not—I feel myself justi+ || at all that it is only laws passed in pursuance 
ey deem Coustitution, the executive power of the Gov- || fied in saying it, without recently having very | of the Constitution that are to bind? Why 
e = ernment. Adopt the construction that it is a || carefully examin( d the question—one clear, || not follow their premises to the ir logical con 
i Rote grant of power, and why not follow it to its || unequivocal decision of the Supreme Court of || clusions that the President of the United States, 
IPPOIL conclusions and see what comes of your Con- |! the United States against the constitutionality || as I took occasion to say yesterday, is by vir- 





tit 
RL 


titution. and what comes of the rights ot the 
people, of their power to limit by a written 


of any law whatever enacted by the Congress 


of the United States—not one. ‘There was no 


tue of the prerogatives of his othce vested with 
the power judicially to interpret the Constitu- 


a. we Constitution every department of the Govern- || such decision as that in the Dred Seott ease. || tion for himself and judicially to decide for 
the ab ment? Is it not as plainly written in the Con- || Lawyers will understand, when I use the word || the time being for himself the validity of every 
| vilean- stitution that ‘‘all legislative powers herein ‘decision,’ what | mean—the judgment pro- || law, and therefore may, with impunity, set 
ot the granted shall be vested in a Congress of the |! nounced by the court upon the issue joined || aside every law upon your statute-book, in the 
yp point United States, which shall consist of a Senate || upon the record. ‘There was no such decision || words of his advocate, for the reason that he 
Senate and House of Representatives?’’ Is anybody || in that case, nor in any other case, so far as I || has come to the deliberate conclusion that it 
yen 


to reason from taat designation of the body to 
whom the legislative power is assigned a grant 


can recollect. On this subject, however, I 


may be excused for reading a decision or two 


interferes with some power vested in him by 
the people? 


tempo of power, and especially an indefinite authority, || from our courts. In the case of Fletcher vs. Senators, considering the operations of the 
1795, is to legislate upon such subjects as they please || Peck, 6 Cranch, page 87, Marshall, delivering || President’s mind as manifested in his past offi 
iL 18 my without regard to the Constitution? Is it not || the opinion, said: ; cial conduct, God only knows to what absurd 
subject also just as plainly written in the Constitution “The question whether a law be void for its re- || conclusions he might errive hereafter, if by 
uur state that ‘the judicial power of the United States || pugnancy to the Constitution is, at all times, a ques- || your judgment you recognize this unlimited 
63, as | shall be vested in one Supreme Court and in tion of much delicacy, which ought seidom, if ever, 





his own 
limited 
‘expire 
ny man 


such inferior courts as the Congress may, from 
time to time, ordain and establish’’ by law? 
ls anybody thenee to infer that this is an in- 


definite grant of power authorizing the Supreme | 


Court or the inferior courtsof the United States 


to be decided in the aflirmative in a doubtful case.” 
And again: 


“The opposition between the Constitution and the 
law should be such that the judge feels a clear and 
strong conviction of their incompatibility with each 


prerogative in him, when he comes to sit in 
judicial judgment upon all the laws upen the 
statute-book. He might eome to the conclu- 
sion that they all interfered with and cat off 
some power confided to him by the Constitu- 
tion! 


. other.” 
like to it in] . ’ eee ° o : ' a 
» sit i deme anv ¢ ‘ ej} V- ‘ > nositic 0) ‘ts with every principle 
dine all to in ju lgment upon any and all conceiv In ex parte McCollum, 1 Cowen’s Reports, 1 he position e nflic ts ith y} P 
“gS able questions, and even to reverse by their de- aa Chlef Justice Savage save: of law and every principle of common sense. 
hstand- cisions the power of impeachment lodged ex- aed ed ee If this discretionary power is in the Presidenf€ 
which I x ag . Dp . Before the court willdeem it their duty to de- . s hi That was 
clusively in the House of Representatives and || ejare an act of the Legislature unconstitutional a || 2O man can lay his hand upon him. iat was 
Can. . . . “~~s5 . : : ‘ e “1° ee . 
, veces the judgment in impeachment authorized to || case must be presented in which there can be no || exactly the ruling of his Honor the Chief Jus- 
Ire with be pronounced exclusively and only by the || Tational doubt. tice, in the Mississippi case, touching the exer- 
y never: : 2 5 


session 
onsent, 
mission 
without 


Senate of the United States? 

It will never do for any man to say that this 
provision of the Constitution is a grant of 
power. It is simply the designation of the 
oficer to whom the executive power of the 


In Morris rs. The People, 3 Denio, 381, the 
the court say: 
“The presumption is always in favor of the valid- 


ity of the law, if the contrary is not clearly demon- 
strated,”’ 


cise of certain discretionary power vested in 
the President by the reconstruction act. His 
judgement concludes everybody; the courts 
cannot review his decisions, and unless you 
charge him with corruption there is an end of 


ub prop Government shall be committed under the lim- I have read these, Senators, not that it was || all inquiry. It was settled more than fifty 

ire it itati anil ‘ : . i. . . ’ rh ‘erred ves- 
i peo itations of the Constitution and the laws, as || really necessary to my argument, butto answer || years ago in the case to which I referred yes 
ry wha “the Congress’? is the designation of the || the pretension of this President that he may || terday from memory, reported in 12 Wheaton, 
mission A 


und if it 
the Ex 
-of the 
Senate 


department to which shall be committed the 
legislative power, and as ‘‘ the courts’’ is the 
designation of the department to which shall 
be committed the judicial power; and upon 
this subject I refer, also, to what Mr. Webster 


come here to set aside a law, and in order to 
justify himself assume the prerogative to do it 
in order that he may test its validity in the 
courts of justice when the courts have never 


and has never been challenged from that day 
to this. I deny any such discretion in the 
Executive, because it is a discretion incom- 
patible with the public liberties, because it is a 


4] ventured upon that dangerousexperimentthem- || discretion in’ direct conflict with the express 
if the ne : . 6 ° . “ . "at . . | Ralia ° 
Of th said touching the limitations of the executive || selves, and, on the contrary, have thirty years | letter of the Constitution, because it is a dis- 
1€ peo authority : ago, as I showed to the Senate yesterday, sol- | cretion which vests him with more than kingly 
oem “It is perfectly plain and manifest, that, although || emnly ruled, without a dissenting voice, that || prerogative, because it is a discretion which 
Prest- the framers of the Constitution meant to confer exec- || the assumption of power claimed by the Presi- || puts the servant above his master, because tt 
: oR)- itive » , Wednt an a y a + . . » * a ‘ pea ' . . 5 : 
Presi ana 1 ae rhe! any President, yetthey meant to define | gent would defeat justice itself and annihilate |, is a discretion which clothes the creature with 
e aud Himit that power, and to confer no more than : . ; : ares 
ate they did thus define and limit. When they say it the laws of the people. I have done it also to || power superior to the power of its creator. 
sion 0 hall € vested in a President, they mean that one |, fortify the text of your Constitution and to ‘rhe American people will tolerate no such 
this nhagistrate vr . encide ahs . - . . . og ° e . ° : . ; ; 
18 wee anaes’ to be called a President, shall hold the make plain its significance, which declares that | discretion in the Executive, by whomsoever 
I took executive authority; but they"nean, further, that ; ; 1 S ; ek : ted 
ht he shall hold this authority according to the grants | every bill which shall have passed the Congress || sanctioned or by whomsoever advocated. 
migh sd limienes : oe : ; > 99 , . : ° : , . . 
[ m - - re ions of the Constitution itself.”—4 Web- | with or without the President’s approval, even || When that day comes that the American peo- 
firectly ‘fers Worka, p. 186. } j 


be held 
ie ¢ ither 
2 to be 


ut this 





Does not the Constitution, Senators, define 


and limit the executive power in this, that it | 


‘clares that the President shall have power to 


graul reprieves and pardons, &c.; in this, that | 


over his veto, shall bea law. The language 
is plain and simple. It is a law until it is 
annulled ; in the words of Hamilton, as recorded 
in the seventh volume of his works, a law to 


ple will tamely submit to this assumption of 
authority that their President is above their 
Constitution an@ above their laws, and may 
defy either or both at his pleasure with im- 


the President; a law to every department of || punity, they will have proved themselves unfit 
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Sane apie 


: 


that the President is but their servant to obey 
their laws in common with themselves, and to 
execute their laws in mode and manner as the 
laws themselves prescribe ; and not to sit in 
judgment day by day upon their authority to 
legislate for themselves and to govern them- 
selves by laws duly enacted through their Rep- 
resentatives in Congress assembled. 

And this brings me, Senators, to the point 
made by the learned gentleman from New York 
when he talked of that coming struggle in which 
the President and his friends, headed doubt- 
less by the learned gentleman himself, would 
march under the banner of the ‘* supremacy of 
the Constitution ”’ omnipotence of 
Congress.” 


against the ** 


my associates uttered any word, that justified 
any suggestion about the omnipotence of Con- 
gress. I can understand very well something 


about the omnipotence of a Parliament under | 


the protection of a corrupt hereditary mon- 
arch, of whom it may be said, and is said by 
his retainers, *‘ Ile rules by the grace of God 
and of divine right; ’’ 
nor can plain people anywhere understand, 
what significance is to be attached to this ex- 
pression, ‘‘ the omnipotence of Congress ’’—a 
Congress the popular branch of which is chosen 
every second year by the suffrages of freemen. 
Lintend to utter no word, as | have uttered no 
word from the beginning of this contest to this 
hour, which will justify any man in intimating 
that I claim for the Congress of the United 
States any omnipotence. I claim for it simply 
the power to do the people’s will as required 
by the people in their written Constitution and 
enjoined by their oaths, 

[t does not result, because we deny the power 
of the Executive to sit in judicial judgment 
upon the legislation of Congress, that uncon- 


| have uttered no word, nor have 


but I cannot understand, | 


quirements of the Constitution, forgetful of | 


God and forgetful of the rights of our fellow- 
men, in the spirit of hate, we had preferred 
these articles of impeachment. 

It was not well for the gentleman, either, to 


intimate that the Senate of the United States | 


had exercised a power that did not belong to 
them, when, in response to the message of the 


President of the United States of the 21st of | 


l‘ebruary, 1868, they had resolved that the act 
done by the President and communicated to 
the Senate, to wit, the removal of the head of 
a Department and the appointment of a sue- 
cessor thereto without the advice and consent 
of the Senate, was not authorized by the Con- 
stitution and laws. It was the duty of the 
Senate, if they had any opinion upon the sub- 
ject; to express it; and it is not for the Presi- 


dent of the United States, either in his own | 


person or in the person of his counsel, to chal- 
lenge the Senate as disqualified to sit in judg- 
ment under the Constitution as his triers upon 
articles of impeachment, because, in the dis- 
charge of another duty, they had pronounced 
against him. They pronounced aright. The 


people of the United States will sanction their | 
| judgment whatever the Senate may think of it | 


themselves. 


Senators, that all that I have said in this gen- | 
eral way of the power assumed and exercised | 
by the President and attempted to be justified |} 


here is directly involved in this issue, and 
underlies this whole question between the 
people and this guilty President, no man can 
goinsay. 

1. He stands charged with a misdemeanor 
in office in that he issued an order in writing 
for the removal of the Secretary of War during 


' the session of the Senate, without its advice | 


and consent, in direct violation of express law, 


Be custodians of the great trust which has been | But it was not well for the gentleman, in the || prevent the Secretary of War, as required }.. yest 
a committed to their care in the interests of their | heat and fire of his argument, to pronounce || the act of the 2d of March, 1867, from ro. oe ) th 
‘ children and in the interests of the millions judgment upon the Senate, to pronounce judg- || ing forthwith the functions of his offiee. as... Li 
iy that are to come after them. I have no fear ment upon the House of Representatives, and || having suspended him and after the re; al md be sa 
os of the results with the people. Theirinstincts to say, as he did say, that, unmindful of the || the Senate to concur in the suspension - 4,3 tially 
a are all right. They understand perfectly well | obligations of our oaths, regardless of the re- || with further devising and contriy ing toy a a o tent 


the execution of an act making appronr 
tions for the support of the Army, pa lea 
March 2, 1867, and further to prevent the exo. 
cution of the act to provide for the more oi 
cient government of the rebel States, i 
That these several acts so charged a, 
peachable has been shown. To deny that 
they are impeachable is, as I have said. ; 
place the President above the Constitution ana 
the laws, to change the servant of the peoyle 
into their master, the executor of their laws 
into the violator of their laws. The Constity. 
tion has otherwise provided, and so it has heey 
otherwise interpreted by one of the first Writers 
upon the law in America; I refer to the tex: 
of Chancellor Kent, which the gentlemen w 


ere 


careful not to read : 


“In addition to all the precautions which hayo 
been mentioned to prevent abuse of the executive 
trust in the mode of the President’s appointment 
his term of office and the precise and definite limita. 
tions imposed upon the exercise of his power, the 
Constitution has also rendered him directly ameng 
ble by law for maladministration. The inviolability 
of any officer of Government is incompatible with 
the republican theory, as well as with the principles 
of retributive justice. The President, Vice Pros 
dent, and all eivil officers of the United States may 
be impeached by the tlouse of Representatives for 
treason, bribery, and other high erimes and misde- 
meanors, and upon conviction by the Senate re- 
moved from office. If, then, neither the sense of 
duty,‘the force of public opinion, nor the transitory 
nature of the seat are sufficient to secure a faithful 
discharge of the executive trust, but the President 
| willuse the authority of his station to violate the 
Constitution or law of the land, the House of Rep- 
resentatives can arrest him in his career by resort- 
| ing to the power of impeachment.—1 Kent's Comment- 
aries, p. 289.7 


And what answer is made when we come to 
your bar to impeach them; when we show him 
guilty of maladministration as no man ever 
was before in this country ; when we show that 
he has violated your Constitution ; when we 





stitutional enactments, abuses of power, usurp- || and with intent to violate the law. || show that he has violated your laws; when we 7” 
ations of authority, and corrupt practices on || 2. He stands charged, during the session of || show that he has defied the power of the Sen ‘3 
the part of a Congress, are without remedy. || the Senate, without its advice or consent, in || ate even after they had admonished him of the “i 
The first remedy under your Constitution is in || direct violation of the express letter of the || danger that was impending over him? The W 
the courts of the United States, in the mode | Constitution and of the act of March 2, 1867, || answer is, that he is vested with an unlimited = 
and manner prescribed by your Constitution; || with issuing a letter of authority to one Lorenzo || prerogative to decide all these questions for Pig 
and the last great remedy under your Constitu- |} Thomas, authorizing him and commanding him || himself, and to suspend even your power of \ 
tion is with the people that ordain constitu- |} to assume and exercise the functions of Secre- | impeachment in the courts of justice until th 
tions, that appoint Senators, that elect Houses |) tary for the Department of War. some future day, which day may never come, by 
of Representatives, that establish courts of || 3. He stands charged with an unlawful con- |} when it will suit his convenience to test the th 
justice, and abolish them at their pleasure. spiracy to hinder the Secretary of War from || validity of your laws and consequently the at 
The gentleman can alarm nobody by talking || holding the office, in violation of the law, in | uprightness of his own conduct before the Su- a 
about an omnipotent Congress. If the Con- || ‘violation of the Constitution, in violation of || preme Court of the United States. There ‘a 
gress abuse its trust let it be held to answer || his own oath, and with the further conspiracy || never was a balder piece of effrontery prac- ta 
for that abuse; but let the Congress answer || to prevent the execution of the tenure-of-oflice || ticed since man was upon the face of the earth. a 
somewhere else than to the President of the |! act, in direct violation of his oath as well as in || I care not if he be President of the United ms 
United States. Your Constitution has declared || direct violation of the express provisions of {| States, it is simply an insult to human under- . 
that they shall answer to no man for their || your statute; and to prevent, also, the Seere- |} standing to press any such defense in the pres- h: 
legislation or for their words uttered in debate, || tary of War from holding the office of Secre- || ence of his triers. . 
save to the respective Houses to which they || tary for the Department of War; and with the || I have said enough and more than enough 2 

belong, and to that great people who appoint || further conspiracy, by force, threat, or intimi- || to show that the matter charged against the 
them. || dation, to possess the property of the United || President is impeachable. 1 waste no words h 
‘That is my answer to the gentleman’s clamor || States and unlawfully control the same con- || upon the frivolous question whether the articles - 
about an ommpotent Congress. Among the || trary to the act of July 20, 1861. | have the technical requisites of an indictment. i] 
American people there is nothing omnipotent || He stands charged farther with an unlawful || There is no law anywhere that requires 1t. h 
| ’ 





and nothing eternal but God, and no law save 
His and the laws of their own creation, sub- 


ject to the requirements of those laws to which | 


the gentleman so eloquently referred the other 
day, which he wrote upon the stone table 
amid the earthquake and the darkness of the 
mountain, and a part of which, | deeply regret 
to say, the gentleman, in his eloquent discourse, 
both forgot and broke. We are the keepers 
of our own conscience. 
for the gentleman to remind the Senators of 
the obligations of their oath. It was well 
enough for the gentleman to suggest to them, 
so elegantly as he did, the significance of 
those great words, ‘justice, law, oath, duty.”’ 
It was well enough for him to repeat in the 
hearing of the Senate and in the hearing of 
this listening audience those grand words of 
the common Father of us all, * Thou shalt not 


It was well enough | 


attempt to influence Major General Kmory to 
disregard the requirements of the act making 
appropriations for the support of the Army, 
passed March 2, 1867, and which expressly 
provides that a violation of its provisions shall 
be a high crime and misdemeanor in oflice. 

He stands further charged with a high mis- 
demeanor in this, that on the 18th day of Au- 
gust, 1866, by public speech he attempted to 
excite resistance to the Thirty- Ninth Congress 
and to the laws of its enactment. 

He stands further charged with a high mis- 
demeanor in this, that he did affirm that the 
Thirty-Ninth Congress was not a Congress of 
the United States, thereby denying and intend- 
ing to deny the validity of its legislation except 
in so far as he saw fit to approve it, and deny- 
ing its power to propose an amendment to the 
Constitution of the United States; with devis- 


take the name of the Lord thy God in vain.”’ || ing and contriving means by which he should 


There is nothing in the precedents of the Senate 
of the United States, sitting as a high court of 
impeachment, but condemns any suggestion of 
the kind. I read, however, forthe perfection of, 
| my argument rather than forthe instruction of 
the Senate, from the text of Rawle on the Con- 
stitution, (p. 216,) in which he declares ‘that 
articles of impeachment need not be drawn up 
with the precision and strictness of indictments. 
It is all-sufficient that the charges be distinct 
and intelligible.’ They are distinct and im 
telligible; they are well enough understood, 
even by the smallest children of the land who 
are able to read their mother tongue, that the 
| President stands charged with usurpation 0! 
power in violation of the Constitution, In v10- 
lation of his oath, in violation of the laws; 
that he stands charged with an attempt to su 
| vert the Constitution and laws, and usurp to 
: himself all the powers of the Government 
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in the) gislative and judicial, as welt as 
Executive Departments. 
rching the proofs, Senators, little need 
said. ‘the charges are admitted substan- 
vy by the answer. Although the guilty in- 
“is formally denied by the answer aud at- 

d to be denied in argument, the accused 
mits to the judgment of the Senate that, 
Imitting all the ¢ harges to be true, admitting 
em to be established as laid, nevertheless he 
nnot be held to answer betore the Senate for 
imes and misdemeanors, because it is 
ss pre rogative to construe the Constitution 

himself, to determine the validity of your 


} if + sme ] = 
iws lor himise lf, and to suBpe ond the people s 
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rof impeachment until it suits his con- 
ence to try the question in the courts of 
istice. That is the whole case; it is all there 
ty it or of it or about it, after all that has 
heen said here by his counsel, and that was 
the significance of the opening argument, that 
could only be convicted of such high crimes 
nd misdemeanors us are kindred with treason 
and bribery. l believe | referred LO that sug- 
ore stion yesterday and asked the Senate to con- 
sider that the offenses whereof he is charged, 
whereof he is clearly guilty, and which he con- 
fosses himself in his answer are offenses which 
touch the nation’s life and endanger the public 
liberties, and cannot be tolerated for a day or 
an hour by the American people. I proceed, 
then, Senators, as rapidly as possible, for I 
myself am growing weary of this diseussion—— 

Mr. SHERMAN. Mr. President, if the hon- 
orable Manager desires to pause at this mo- 
ment in his argument, I will move that the 
Senate take the usual recess. 

Mr. Manager BINGHAM. I hope to be able 
to close my argument to-day, and if it is the 
pleasure ot the Senate to take the recess now 
| will yield; but—— 

Mr. EDMUNDS. Would you prefer it now 
or to proceed half an hour longer? 

Mr. Manager BINGHAM. I will proceed 

rhalf an hour and then a recess can be taken. 

Mr. SHERMAN. Very well; I withdraw 
my motion. 

Manager BINGHAM. The first ques- 
tionthatarises, Senators, under the first article, 
whether Mr. Stanton was the Secretary of 
War. That he was duly appointed in 1862 by 
aud with the advice and consent of the Senate 
sconceded. About that there is no question. 
As the law then stood he was entitled to hold 
the oflice under his commission until removed 
by authority of the act of 1789 or by the au- 
thority of some. other existing act in full force 
at the time of his removal; or otherwise he 
was not removable at all without the advice and 
consent of the Senate. ‘That is the position I 
take in regard to this matter, and I venture to 
say before the Senate that there is notone single 
word in the records of the past history of this 
country to contradict it. The actof 178%, as | 
have said before, authorized the removal ; but 
we shaH see whether that act authorized his 
removal in 1867. 


The gentlemen seem to think the tenure of 


his office depended upon the words of a com- 
eNO Ns It that were so | would surrender 
the question; but I deny it. The tenure of 
his otlice depended upon the | rrovisions of the 
Constitution and the existing Se then or after- 
ward in force, whatever it might be. ‘There is 
no vested power in the President of the Uni- 
ied States on this subject beyond the reach of 
legislation; and he never had any power what- 
ever over the question except that joint power 
with the Senate, to which I have referred, in 
the Constitution, and the power expressly con- 
erred by the legisi ation of Congress. The 
power that conterred it clearly might take it 
away. The tenure-of-oflice act changed the 
aw ef 1789. The gentlemen have made elab- 
orate arguments, showing that the act of 1863 
did not necessarily, by repugnancy, repeal the 
Whole of the act of 1789; and that part of their 
argument was very significant as proving that 
it Was Competent for the ( Jongress of the Uni- 
ted States to put an end to all this talk about 


the tenure of an office depeuding, ip any sense | 





of the word, upon the language of a commis- 
sion. It depends exclusively upon the pro- 
visions of existing laws. ‘The act of 1867 has 
repealed the act of 1789, and it repealed the 
act of 1795 as well. ‘That law provided for the 
suspension of all officers theretofore appointed 
and commissioned by and with the advice and 
consent of the Senate, and it provided for the 
suspension of all civil officers thereatter ap- 
pointed by and with the advice and consent of 
the Senate, and no kind ot sophistry can evade 
the plain, clear words of the law. 

rhe gentlemen undertake to get up a distine- 
tion here between the office and the person who 
No such distinetion will avail 
them. This act of 1567 puts an end to all such 
quibbling. The ollice and the person who fills 
it are alike under the protection of the law 
and beyond the reach of the Executive, except 
as limited and directed by the law, and no man 
can gains: Ly it. 


holds the othee 


“ Every person ’’— 


I suppose that does not mean an office 
ner ly - 


“Every person holding any civil office to which he 
has been appointed by and with the advice and con- 
sent of the Senate, and every person who shall here- 
atter be appointed toany such office, andshall become 
duly qualifir d to act there in, 18 and shall be entitled 
to hold such office until a successor shall have been 
in like manner appointed and duly qualified, except 
as herein otherwise provided,” 


‘* Herein otherwise provided’’ had relation 
to the second section, which made provision 


‘tor temporary removal by ee 


* Provided, That the Secretaries of State, of the 
Treasury, of War, of the Navy, and of the Interior, 
the Postmaster Genéral, and the Attorney General, 
shall hold their othices respectively tor and duringthe 
term of the President by whom they may have been 
appointed and for one mouth thereafter, subject to 
removal by and with the advice and consent of the 
senate, 

Sec. 2. And he it further enacted, That when any 
officer appointed as atoresaid, excepting judges of 
the United States courts, shall, during a recessof the 
Senate, be shown, by evidence satisfactory to the 
President, to be guilty of misconduct in office or 
crime, or for any reason shall become ineapable or 
legally disqualitied to perform its duties, in such case, 
and in no other, the President may suspend such 
officer and designate some suitable person to perform 
temporarily the duties of such oflice 


**In such case, and in no oiled” What 
ease? ‘That he shall have become temporarily 
disqualified, incapable, or legally disqualified, 
or shall be guilty of misdemeanor in oflice or 
crime in such case and no other shall the 
President suspend him. What other condi- 
tion is there? That it shall be in the recess 
of the Senate, and so the section says: 


“That when any officer” * * * Pi 
‘shall, during arecess of the Senate, be shown, by evVvi- 
dence satisfactory to the President, to be guilty of 


misconduct in othce orcrime, orfor any reason shall 
become incapable or legally disqualific d to perform 
its duties, in such case, and in no other,’ jo 
During the recess of the Senate, and not at 
any other time, shall the President suspend 
him and report within twenty days after their 
next meeting to the Senate the fact of suspen- 
sion, the reasons and the evidence upon which 
itis made. ‘here is a law so plain that no 
man can misunderstand it—a plain, clear, dis- 
tinct provision of the law, that in such case and 
no other, to wit, during the recess and for the 
reasons, and only the reasons, named in the 
statute, shall he suspend from ollice any person 
heretotore appointed by and with the advice 
and consent of the Senate, or who may be 


| hereafier appointed by and with the advice and 


consent of the Senate. 

It is admitted that the Seeretary of War and 
every other oflicer appointed with the advice 
and consent of the Senate, holding at the time 
of the enactment of this law, was within the 
provisions of the body of the act. ‘Lhe Presi- 
dent himself is prohibited by the act from 
removal, as he was authorized by the act of 
1789 to make removals. There is no escape 
from the conclusion if gentlemen admit the 
validity of the law. What next? It is at- 
tempted to be said here that from the body of 
this act the Secretaries appointed by Mr. Lin- 
coln were excepted. Who, pray, says that? 
I have just read to you the commanding words 
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of Mr. Webster that exceptions, unless clearly 
expressed in the law, are never to be implied 
except where a posit ive necessity exists for 
their implication. It isa sound rule of eon- 
struction. Who says that the heads of De- 
partments appointed by Mr. Lincoln are by 
the prov iso exce pted frox n the body of this aet? 

Phe gentlemen, in the absence of any further 
reason, undertook to quote from the speech of 
my learned and accomplished friend, the Sen 
ator from Ohio, forgetting that one line of his 
speeen declares expressly, by necessary intend- 
ment, that the existing Secretaries at the head 
of Departments were within the provisions of 
the law, wherein he says that if the Seeretary 
would not withdraw or resign upon the polit 
suggestion from the President he himself would 
consent to his removal. What significance can 
be attached to these words if they do not mean 
this: that by this law the President after all 
may not be permitted to remove the Secretary 
of War, but if he politely requests him to 
resign, and he should refuse to resign, the 
Senator would himself consent to bis removal? 

As the matter then stood, the Sénator was 
doubtless entirely justified before the country 
in coming to that conclusion, for facts had 
not sutliciently disclosed themselves to show 
the necessity of the Secretary of War retaining 
his oftiee in the light of the solemn decision 
of the Supreme Court that he was at liberty in 
spite of the President, under cover of that 
decision, to interpret the law for himself, to 
stand by the law for himself, subject to im- 
peachment if he abused the trust, and in the 
words of the court not to take the law from the 
President. ‘Times have changed. ‘The Presi- 
dent has more fully developed his character. 
lt is understood now by the whole country, by 
the whole civilized world, that he has under- 
taken to usurp all the powers of this Govern- 
ment and to betray the trust committed to him 
by the people through their Constitution. 

Che Secretary is said to be exeepted by the 
} roviso from the body of the statute. It isan 
afterthought. The President himself in his mes- 
sage, which [ will take the liberty to cite, in 


|| the report notified the Senate that if he had 
|| supposed any member of his Cabinet would 


have availed himself of the law to retain the 
office against his will he would have removed 
him without hesitation before it became a law. 
He supposed then he was within the law ; they 


all supposed he was within the law. 


Again, the President is concluded on this 
question, Senators, because on the 12th day 
of August, 1867, he issued an order suspend- 
ing Edwin M. Stanton, Secretary of War, 
under this aet. What provision is there in the 
Constitution authorizing the President to sus- 
pend anybody for a day or an hour—a head 
of Department, from oflice Nobody ever 
claimed nobody ever exercised it. Itisa 
thing unheard of altogether in the past history 
of the country. It never was authorized by any 
law, save the act of March 2, 1867, the tenure- 
of-office act. ‘The language of the act is ** 
pension ;’’ and, Senators, pardon me, for | do 
not intend that this contessedly guilty man 
shall change front in the presence of the Sen- 
ate in order to cover up his villainy. In his 
message to the Senate he not only quotes the 
word of the statute that he had suspended him, 
but he quotes the other word of the statute, 
that the suspension was not yet ** revoked.’’ 
| ask you, Senators, when th: ut wort d ever be- 
fore occurred in the executive papers of @ 
President of the United States, that he had 
‘‘revoked’’ a suspension. It is the word of 
the tenure-ot-othce act that the President may, 
if he becomes satisfied that the suspension is 
made without just cause, revoke it; and he 
communicates to the Senate that the suspen- 
sion was not yet revoked. He thought he was 
within the statute when he suspended him. 
He thought he was within the statute when he 
communicated to the Senate that he had not 
yet revoked the suspension. He thought he 
was within the statute when, in obedience to its 
express requirement, within twenty days‘alter 
the next meeting of the Senate, he did, 


sus- 


a 





a ara eo 
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required by the law, report the suspensiontothe | record. What are his reasons? Let the Senate 
' 


Senate, together with the reasons and the evi- | 
dence on which he made the suspension. It is 
too late for any man to come betore the Senate 
and say that the President of the United States 
did not himself believe that the Secretary of 
War was within the operation of the statute; 
that he believed that he was excepted from its 
provisions by the operation of the proviso. 

Moreover, his letter to the Secretary of the 
Treasury, reciting the eighth section of the 
tenure-of-oflice act, and notifying him that he 
had suspended Kdwin M. Stanton, was: a fur- 
ther recognition of the fact on his part that Mr. 
Stanton was within the provisions of the act. 

but that is not all. His own counsel who 
opened the case, [Mr. Curtis, ] as will be seen 
by a reference to his argument, declares that 
there are no express words that bring the 
Secretary of War, Edwin M. Stanton, within 
the proviso, That is his own position, and 
that being so, he must be within the body of 
the statute. There is no escape from it. 

There has been further argument, however, 
on this subject, that the President did not in- 
tend to violate the law. If he believed he was 
within the statute, and suspended him under 
the statute and by authority of the statute, and 
reported in obedience to the statute to the 
Senate within the next twenty days, with the 
reasons and the evidence upon which he made | 
the suspension, it will not do to come and say 
now that the President did not intend to vio- | 
late the law, that he did not think it obligatory 
upon him, If he did not think it obligatory | 
upon him, why did he obey it in the first in- | 
stance—why did he exercise power under it at 
all? There is but one answer, Senators, that 
can be given, and that answer itself covers the 
President with ignominy and shame and re- 
proach. It is this: **1 will keep my oath; I | 
wili obey the law; I will suspend the head of a 
Departinent under it by its express authority 
for the first time ia the history of the Republic ; 
I will report the suspension to the Senate, to- 
gether with the reasons and the evidence upon 
which the suspension was made; and if the 
Senate concur in the suspension | will abide | 
by the law; if the Senate non-concur in the 
suspension | will defy the law, and fling my 
own record in their face, and tell them that it | 
is my prerogative to sit in judgment judicially 
upon the validity of the statute.’’ ‘That is the 
answer, and it is all the answer that can be 
made to it by any man. 

I admit, Senators, upon this construction of 
the law, for | have not yet done with it, that 
the President in the first instance, as to the 
suspension within the limitation of the law, is 
himself the judge of the sufliciency of the 
reasons and the evidence in the first instance, 
and that he is not to be held impeachable for 
any honest error of judgment in coming to that 
conclusion. It would be a gross injustice to 
hold him impeachable for any honest error of 
judgment in coming to his conclusion that the | 
Secretary of War was guilty of a misdemeanor 
or crime in oflice, that he had become inca- | 
yable or legally disqualified to hold the office. | 
Sut the President is responsible if, without 


any of the reasons assigned by the law, he || 


nevertheless availed himself of the power con- | 
ferred under the law to abuse it and suspend 
the Seeretary of War though he knew he was 
not disqualitied for any reason, though he 
knew that there was no colorable excuse for 
charging that he was guilty of misdemeanor | 
or crime or that he had become in any manner | 
legally disqualified ; and this is the very crime | 
charged against him in the eleventh article of 
impeachment, that he did attempt to violate 
the provisions of the tenure-of-office act in 
that he attempted to prevent Edwin M. Stan- 
tou, Secretary of War, from resuming the 
functions of the office or from exercising the 
office to which he had been appointed by and 
with the advice and consent of the Senate in | 
direct violation of the provisions of the act itself. 

Now, what are his reasons? The President | 
is concluded by his record and in the presence 


answer when they come to deliberate. What 


| evidence did he furnish this Senate, in the 


communication made to it, that Edwin M. 


| Stanton had become in any manner disqualified 


to discharge the duties of that office? What 
evidence did he furnish the Senate that he had 
been guilty of any misdemeanor or crime in 
ottice? What evidence was there that he was 


| legally disqualified, in the words of the statute ? 


None whatever. It results, therefore, Senators, 
that the President of the United States, upon 
his own showing, judged by his own record, 
suspended Edwin M. Stanton from the office 


| of the Secretary of War and appointed a. suc- 





cessor without the presence of any of the 
reasons named in the statute, and he is con- 


| fessedly guilty before the Senate and before 


the world, and no man can acquit him. 

Mr. WILSON. I move that the Senate take 
a recess for fifteen minutes. 

The motion was agreed to; and, at the expi- 
ration of the recess, the Chief Justice resumed 
the chair and called the Senate to order. 


Mr. Manager BINGHAM. Mr. President 


|| to wait; his time has not come. 





thé sanctuary of your liberties. We can affiry 
: . : te His name 
will survive the trial of this day and be remey 
bered with the names of the demigods »,. 
the heroes who, through an unprecedontes 
conflict, saved the Republic alive; ayd I 
charge your recusant President with calumy 
with slander, when he suspends the Secretar, 
of War under pretense, in the words of you, 
statute, that he was guilty of a misdemean, 
or a crime in office or had become legally qj, 
qualified. He was legally disqualified, undoy 

edly, judging him by the President's standard 
if the qualification of office is an utter dicrp. 
gard of the obligations of an oath. He was 
guilty of a misdemeanor and crime, undoyh: 
edly, if, according tothe President's stand urd 
he was guilty of consenting that the Exeentiy, 
of the United States may, at his pleasure, sys 
pend the people’s laws and dispense with their 
execution—those laws which are enacted by 


y. 


|| themselves and for themselves and are for +} eir 


and Senators, when the recess was taken I had | 


said all that I desired, and all that 1 think 


of the United States, himself: being witness 


upon his own messages sent to the Senate of | 
the United States, has been guilty, and is guilty, | 


in manner and form as he stands charged in 
the first, second, third, eighth, and eleventh 
articles of impeachment. It does seem hard, 
Senators, and yet the interest involved in this 
question is so great that I do not feel myself 
at liberty to fail to utter a word that might, 


| perhaps, be uttered fitly in this presence in 
' the cause of the people, but it seems hard to 
| be compelled to coin one’s heart’s drops into | 


thoughts to persuade the Senate of the United 
States that a man who stands self-convicted 
on their records ought to be pronounced 
guilty. It touches the concern of every man 


in this country whether the laws are to be | 


supreme, whether they are to be vindicated, 
whether they are to be executed, or whether 
at last, after all that has passed before our 
eyes, after all the sacrifices that have been 


| made, after the wonderful salvation that has 


been wrought by the sacrifice of blood in the 
vindication of the people’s laws, their own 
Chief Magistrate is to renew the rebellion with 
impunity and violate the laws at his pleasure 
and set them at defiance. 

When the Senate took its recess I had 
shown, I think, to the satisfaction of every can- 
did mind within the hearing of my voice, that 
the President without colorable excuse had 
availed himself of the authority conferred for 
the first time by the laws of the Republic to 
suspend the head of a Department and had 


| disregarded at the same time its express limit- 


ation, which declares that he shall not suspend 
him save during the recess of the Senate, and 


then only for the reason that from some cause | 


he has become incapacitated to fill the office, 
as by the visitation of Providence, or has be- 
come legally disqualified to hold the office, or 
is guilty of a misdemeanor or of a crime. 
Without the shadow of evidence that your Sec- 
retary of War was incapacitated ; without the 
shadow of evidence that he was legally disqual- 
ified; without the shadow of evidence that he 
was guilty of a misdemeanor oracrime, he dared 
to suspend him and to defy the people, in the 
presence of the people’s tribunes, who hold him 
to answer for the violation of his oath, for the 
violation of the Constitution, and for the vio- 
lation of the law. Senators, whatever may be 
the result of this day’s proceeding, impartial 
history, which records and perpetuates what 
men do and suffer in this life, will do justice 
to your slandered and calumniated Secretary 
of War. 

The gentleman [Mr. Groesbeck] spoke of 
him but yesterday as being a thorn in the heart 
of the President. The people know that for 
four years of sleepless vigilance he was a thorn 
in the heart of every traitor in the land who 


of the American people is condemned upon his |! lifted his hands against their flag and against 


| it needful to say, to show that the President | 









protection, both while they wake and while 
they sleep, at home and abroad, on the Jand 
and on the sea. 
| Your Secretary of War, Senators, whatever 
may be the result of this day’s proceeding, wi! 
stand, as I said before, in the great hereafter, 
| upon the pages of history as one who was 
‘faithful found among the faithless;’ a man 
equal in the discharge of his office, in every 
quality that can adorn or ennoble or elevate 
human nature, to any man of our own time or 
of any time; a man that was ‘‘clear in his great 
| office;’’ a man who “‘organized victory’ for 
your battalions in the field as man never organ 
ized victory before in the Cabinet councils of 
a people since nations were upon the earth; 
and this man is to be suspended by a guilty 
and corrupt and oath-breaking President, 
under a law which he defies, and under the 
hollow and hypocritical pretense that he was 
guilty of misdemeanor or crime or, in the 
language of the law, had become otherwis 
legally disqualified from holding the office. 

I dismiss the subject. The Secretary needs 
no defense from me. And yet it was fit, in 
passing, that I should take this notice of what 
the President has done, not simply to his hurt, 
| but to the hurt of the Republic. I have said 
enough, Senators, to satisfy you, and tosatisfy 
| all reasonable men in this country, that the 
President, when he made this suspension of 
the Secretary of War, had no doubt of the 
validity of this law, of its obligation upon him, 
and that the Secretary was within its provis 
ions; and hence, availing himself of its ex- 
press provisions, he did suspend him aud made 
report, as [ have said, to the Senate. 

Now, what apology or excuse can be made 
for this abuse of the powers conferred upon 
the President, and of which he stands charged 
by impeachment here this day in that he has 
abused, in the language of the authority which 
I read yesterday in the hearing of the Senate, 
assented to in the Senate on the trial’of Jus: 
tice Peck without a dissenting voice, abused 
the power conferred upon him by the statute? 
The counsel may doubt, or affect to doubt, 
the tenure-of-office act; the President never 
doubted it until he was put on trial. When 
it.was presented to him for his approval it 
was a question with him whether it was in ac: 
cord with the Constitution ; but after Congress 
had passed it by a two-thirds vote over bis veto 
in the mode prescribed by the Constitution 
the President thenceforward, until he was im 
peached by the people’s Kepresentatives, recog: 
nized the obligation of the law and the plain, 
simple words of the Constitution, that if the 
bill be passed by a two-thirds wote over his veto 
it shall become a law to himself and to every: 
body else in the Republic. a 

The counsel, however, doubt the validity o! 
the law. They raise the question in the an 
swer; they raise it in the argument. [hey 
intimate to the Senate that it is unconsitw 
tional, and they state a very plain and very 
simple proposition. It is really a grate! 
thing—it is to me a very grateful thing—t 
| be able to agree with counsel for the Pres: 
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ident upon any legal proposition whatever. | 
hey do state one proposition to which I en- 
tirely assent; and that is, that an unconstita- 
But it is no law to the | 
President, it 1s no law to the Congress, it is no | 
wto the courts, itis no law to the people, 
only after its constitutionality shall have been 
decided in the mode and manner prescribed 
iy the Constitution; and the gentleman who | 
ey adroitly handled that text as it came from 
he mighty brain of Marshall, knew it to be the | 
rule governing the case just as well as anybody | 
It is a law until it shall have 
een reversed. It has not been reversed. ‘To 
assume any other position would be to subject 
the country at once to anarchy, because, as | 
may have oceasion to say in the progress of | 
this argument, the humblest citizen in the land 
is as much entitled to the impunity which that 


“onal law is no law. 


se knows it. 


proposition brings as is the President of the || 


United States. It does not result, however, | 
that the humblest citizen of the Tand, in his 
cabin upon your western frontier, through 
whose torn thateh the wintry rains come down, 
and through whose broken walls the winds blow | 
at pleasure, is at liberty to defy the law upon 
the hypothesis that it is unconstitutional and | 
io decide itinadvanece. Thesame rule applies 
io your President. Your Constitution is ro 
respecter of persons. 

ls, then, this law constitutional, ts it valid, 
and did the President intend to violate its pro- 
visions? Senators, | said before that the rule 
of the common law and the common sense of 
mankind is, that whenever a man does an un- 
lawful act, himself being a rational, intelli- 
gent, responsible agent, he intends precisely 
what he does, and there is an end to all fur- 
thercontroversy. Itsometimes happens, how- 
ever, because in the providence of God truth 
is stronger than falsehood—it is linked to the 
Almighty, and partakes in some sort of his 
omnipotence—that a guilty conscience some- 
times makes confessions and thereby contrib- 
utes to the vindication of violated law and the 
administration of justice between man and man 


that was not to be at all, and could not by any 
possibility be, and did not exist. ‘* You knew 
it was the President's purpose to prevent Mr. 
Stanton from resuming the otlice of Secretary 
of War.’’ And what says the law? That it 
shall be the duty of the suspended Secretary, 
if the Senate shall non-concur in the suspen- 
sion, ** forthwith to resume the functions of the 
ollice."’ And yet the Senate are to be told 
here that we must proveintent! Well, we have 
proved it; and what more are we to prove 
before this man is to be convicted and the 
people justified in the judgment of their own 
Senators? He says to General Grant in this 
letter, ‘It was my purpose, and you knew it, 
to prevent Mr. Stanton from resuming the 
functions of his office.”’ 

[ give him the benefit of his whole confession. 
There is nothing in this stammering utterance 
of this violator of oaths and violator of Con- 
stitutions and violator of laws, that can help 
him either before this tribunal or any other tri- 
bunal constituted as this is of just and upright 
men. He says further on: 


You knew the President was unwilling to trasi 
the ofice with any one who would not, by holding it, 


r compel Mr. Stanton to resort to the courts.” 


And he knew as well as he knew anything, 


that if he prevented Mr. Stanton from resum- 


}is an afterthought. 


in support of the rights of an outraged and’)! 


violated people. So it has happened, Sen- 

ators, to the accused at your bar. The Presi- | 
dent of the United States was no exception to 
that rule that murder will out. He could not 
keep his secret. It possessed him; it con- 
trolled his utterances, and it compelled him, 
in spite of himself, to stammer out his guilty 
purpose and his guilty intent, and thereby 
sileuce the tongue of every advocate in this 
Chamber and of every advocate outside of 
this Chamber who undertakes to excuse him 
on the ground that he did not intend the 
necessary consequences of his own act. He | 


did intend them and he confesses it. {| 
And now Lask the Senate to note what is || 


recorded on page 234 in the record, in his let- 
ter to General Grant, and see what becomes 
of this pretense that the intent is not proved ; | 
that he did not intend to violate the law; that | 
he did not intend, in defiance of the express | 
words of the law, which are that the Secretary 
shall forthwith resume the functions of his 
office in the event that the Senate shall non- 
concur in the suspension, and notify the Secre- 
tary of the fact of non-concurrence, all of 
which appears on your record, to prevent the 
Secretary from so assuming his office. The 
President, in his letter to General Grant of 


February 10, 1868, to be found on page 234 || 
of the record, says: 1] 


First of all, you here admit that from the very | 
beginning of what you term ‘the whole history’ of 
your connection with Mr, Stanton’s suspension, you | 
intended to circumvent the President. It was to 
carry out that intent that you accepted the appoint- 
ment. ‘This was in your mind at the time of your 
xeceptance, It was not, then, in obedience to the 
order of your superior, as has heretofore been sup- | 
posed, that you assumed the duties of the office. You 
knew it was the President's purpose to prevent Mr. Stan- 
ton from resuming the office of Secretary of War.”’ 


, How could he know it if that was not the | 
President's purpose? It would be, it seems to 


ing the office, Mr. Stanton could no more con- 
test that question in your courts of justice than 
can the unborn; and the man who does not 
know it ought to be turned out of the office 
that he disgraces and dishonors for natural 
stupidity. He has abused the powers that 
have been given him. A man who has sense 
enough to find his way to the Capitol ought to 
have sense enough to know that. And yet 
this defense goes on here and the people are 
mocked and insulted day by day by this pre- 
tense that we are persecuting an innocent man, 
a defender of the Constitution, a lover of 
justice, a respecter of oaths! 

I have said, Senators, in the progress of this 
discussion, that this pretense of the President 
i The letter which I have 
just read is of date, you remember, lebruary 
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a Department from the functions of his office, 
and to appoint temporarily a successor and 
report the fact to the Senate; and he now 
comes with his answer and says that his only 


| purpose was to test the validity of the law in 


the Supreme Court! If that was his sole pur- 
pose how comes it that the President did not 


| institute the proceediag? The Senate will 


10, 1868, in which he says that his object was | 


to prevent Mr. Stanton from resuming the 
office. Then there is another assertion, which 
is also an afterthought, that he wished to drive 


him into the courts to test the validity of the || 


law. If he prevented Mr. Stanton’s resump- 
tion of the office there was an end of it, he never 
could get into the courts; and that question 
has been settled also in this country, and is no 
longer an open question, and the President 
knew it. The question has been ruled and set- 
tled, as I stated long ago in the progress of this 
controversy, in the case of Wallace vs. Ander- 
son, 5 Wheaton, 291, where Chief Justice Mar- 
shall, delivering the opinion of the court, says: 

“A writ of quo warranto—” 

And it is the only writ by which the title to 
the office could be tested under your present 
laws— 


answer that question when they come to pass 
upon the defense which the President has 
incorporated in his plea. Llow comes it that 
he did not institute the proceeding? I think 
if the venerable Senator from Maryland, | Mr. 


| Jounson, | full of learning as he is full of years, 


were to respond here and now to that inquiry, 
he would answer: * Because it was impossible 
for the President to institute the preceeding.”’ 
Mr. Chief Justice, it is well known to every 
jurist of the country, as the question stands 
and as the President left it, that there is no 
colorable excuse under the Constitution and 
laws of this country for saying that he could 
institute the proceeding. If he could not in- 
stitute the proceeding, then, Lask again, why 
insult the people by mocking them with this 
bald, hypoeritical assertion that his only pur- 
pose in all he did was to institute a proceedin 
on his own motion in the Supreme Court of 
the United States to test the validity of the 
people’s laws? It is only another illustration, 
surrounded as the President is by gentlemen 
learned in the law—and | cast no reproach 
upon them in saying it, for it was their duty 


| to defend him; it was their duty to bring to 
| his defense all their experience, all their learn- 
ing, and all those great gifts of intellect and 


of heart with which it has pleased Providence 
to endow them—but at last it is only another 
evidence of what I said before, that, notwith- 


| standing the advice and counsel of his learned 
'and accomplished defenders, truth is at last 


stronger than falsehood, and only illustrates 
the grand utterances of that immortal man who 
in his blindness meditated a song so sublime 
and holy that it would not misbecome the lips 
of those ethereal virtues that he saw with that 
inner eye which no calamity could darken or 
obscure, when he said— 
“Who knows not that truth is strong, 
Next to the Almighty.” 

The President simply utters another false- 
hood when he comes before the Senate and 
says that his purpose in violating his oath, in 


|| violating your Constitution, in violating your 


| laws, was, that he might test the validity of 


“could not be maintained except at the instance of | 


the Government, and as this writ was issued 
private individual without the authority of the Gov- 
ernment it could not be sustained, whatever might 
be the right of the prosecutor or of the person claim- 
ing the office in question.” 

This high court of impeachment, Senators, 
is the only tribunal to which this question could 
by possibility be referred. Mr. Stanton could 
not bring the question here; the people could, 
and the people have, and the people await your 
judgment. 

Senators, I now ask you another question. 


by a | 


the statute in the Supreme Court of the United 
States, when he knew he had no power under 
the Constitution and laws to raise the question 
at all. There ends that part of the elehn, 
and there I leave it. 

The written order for the removal of the 
Secretary of War and the written letter of 
authority for the appointment of Lorenzo 
Thomas to the office-of Secretary for the De- 
partment of War are simply written contes- 
sions of his guilt in the light of that which I 
have already read from the record, and no man 
can gainsay it. I dispose, once for all, of this 
question of intent by a text that doubtless is 
familiar to Senators. The evidence being in 


| writing the intent necessarily results, if 1 am 
| right at all in my apprehension of the rule of 


How does the President’s statement that it was | 


to compel Mr. Stanton to resort to the courts 


' that he suspended him stand with the pretense 
of the President’s answer that his, the Presi- | 
dent’s, only purpose was to have the Supreme | 
| Court pass upon the constitutionality of the | 


law? <A tender regard this for the Constitu- 
' tion. He said this was his only purpose in 


me, and [ say it with all reverence, beyond the |! 


power of Omnipotence itself to know a thing 


breaking the law, the validity and the obliga- 
tion of which, in the most formal and solemn 
manner, he had recognized by availing him- 


' self of its express graut to suspend the head of 


law. I read from page 15 of 3 Greenleaf: 
‘For though it isa maxim of law, as well as the 


| dictate of charity, that every person is to be pre- 


sumed innocent until he is proved to be guilty; yet 
it is a rule equally sound that every sane person 
must be supposed to intend that which is the ordi- 
nary and natural consequences of his own purposed 
act. Therefore, ‘where an act, in itself indifferent, 
becomes criminal if done’ with a particular intent, 
there the intent must be proved and found; but 
where the act is in itae/f unlare/ul the proof of justifi- 
eation or excuse lies on the defendant; and, in fail- 
ure thereof, the law implies a criminal intent.” 

Was the act unlawful? If your statute was 
valid it clearly was, for your statute says, in 
the sixth section: 

“That every removal, appointment, or employ- 
ment made, had, or exercised contrary to the pro- 
visions of this act, and the making, signing, sealing, 
countersigning, or issuing of any commission or let- 
ter of autbority for or in respect to any euch appoint- 
mentoremployment, shall be deemed, and are hereby 
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declared to be, high misdemeanors; and, upon trial 
and conviction thereof, every person guilty thereof 
shall be punished by a fine not exceeding $10,000 or 
by imprisonment not exceeding five years, or both 
said punishments, in the discretion of the court.”’ 
Senators, 
text of Greenleaf? 


of the people declared to be a penal offense 
punishable by fine and imprisonment in the 
penitentiary. What answer do the gentlemen 
make? How do they attempt to escape from 
this provision of the law? They say, and it 
did amaze me, the President attempted to re- 
move the Secretary of War, but he did not 
succeed. Are we to be told that the man who 
makes an attempt upon your life here in the 
District of Columbia, although if you are to 
search never so closely the statutes of the 
United States you would not find the offense 
definitely defined and its punishment pre- 
scribed by statute—are we to be told that be- 
cause he did not succeed in murdering you 


outright he must go acquit to try what suc- 


cess he may have on another day and in another 
place inaccomplishing his purpose? Senators, 
[ have notified you already of that which you 
do know, that your act of 1801, as weil as your 


is it an unlawful act within the | 
That surely is an unlawful | 
act the doing of which is by the express law || ”! ens : 

| eighth articles, by issuing the letter of author- 


SUPPLEMENT TO . 


* 
further to say about it. 
duty, my whole duty. 

The question now remains, and the only 
question that now remains, is this tenure-of- 
office act valid? If it is, whatever gentlemen 


may say about the first article, there is no man || 


but knows that under the second and third and 


ity in the very words of this statute, and in the 
very light of his own letter, which [ have read 


|| just now in the hearing of the Senate, as to 


act of 1881, declares that all offenses indictable | 


at the common law committed within the Dis- 
trict of Columbia shall be crimes or misde- 
meanors, according to their grade, and shall 
be indictable and punishable in the District of 
Columbia in your own courts. 

I listened to the learned gentleman from 
New York the other day upon this point, and 
for the life of me (and I beg his pardon for 
saying it) [ could not understand what induced 
the gentleman to venture upon the intimation 
that there was any such thing possible as a 
defense for the President if they admit the 
unlawful attempt to violate this law by admit- 
ting the order to be an unlawful attempt. I 
say, with all respect to the gentlemen, that it 
has been settled during the current century 
and longer, by the highest courts of this coun- 


try and of England, that an attempt to commit | 


a misdemeanor, whether the misdemeanor be 
one at common law or a misdemeanor by stat- 
ute law, is itself a misdemeanor; and in sup- 
port of that 1 read from 1 Russell : 


_ “An attempt tocommita statutable misdemeanor, 
is as much indictable as an attempt to commit a com- 
mon-law misdemeanor; for when an offense is made 
a misdemeanor by statute, it is made so for all pur- 
peses. And the general rule is, that ‘an attempt to 
commit a misdemeanor is a misdemeanor, whether 
the offense iscreated by statute, or was an offense at 
common law.’ ’’—Russell on Crimes, p. 84. 

I should like to see some authoritative view 
brought into this Senate to contradict that rule. 
It is common law as well as common sense. 

sut, further, what use is there for raising a 

question of this nature when the further pro- 
vision of the statute is that— 
_ “The making,-signing, sealing, countersigning, or 
issuing of any commission or letter of authority for 
or in respect to any sach appointment or employ- 
ment shall be deemed, and are hereby declared to be, 
high misdemeanors.”’ 

The issuing of the order, the issuing of the 
letter ef authority of and concerning the ap- 
pointment is, by the express words of your 
law, made a high misdemeanor. Who is there 
to challenge this here or anywhere? What 
answer has been made to it? What answer 
can be made to it? None, Senators, none. 
When the words of a statute are plain there is 
an end to all controversy; and in this, as in 
every other part of this discussion toyching 
the written laws of the land, I stand upon that 
accepted canon of construction cited by the 
Attorney General in his defense of the Presi- 
dent last week, when he said ‘* effect must be 
given to every word of the written law.’’ Let 
effect be given to the words that ‘‘ every letter 
of authority’’ shall be a high misdemeanor, 
Let effect be given to the statute that every 
commission issued and every order made affect- 
ing or referring to the matter of the employ- 
ment in the office shall be a high misdemeanor. 


his intent and purpose, he is guilty of a high 
misdemeanor. No matter what may be said 
about the first article, he did issue the letter of 
authority which is set forth in the second 
article, and he has written it down in his letter 


| ot the 10th of February, that his object and 


purpose was to violate that very law, and to 
prevent the Secretary of War from resuming 
the functions of the office, although the law 


I have discharged my | 


says he shall forthwith resume the functions | 
of the office in case the Senate shall non-concur | 


in his suspension. And yet gentlemen haggle 
here about this question as if it were an open 
question. Jt is not an open question. 
settled, closed question at this hour in the 
judgment of every enlightened, intelligent man 
who has had access to your record in this 
country, and it is useless and worse than use- 
less to waste time upon it. 

The question now is: is your act valid, is it 
constitutional? Senators, { ought to consider 
that question closed; I ought to assume that 
the Congress of the United States who passed 
the act will abide by it. They acted upon the 


|| responsibility of their oaths. ‘They acted under 


the limitations of the Constitution. The Thirty- 


| Ninth Congress, not unmindful, I trust, of 








their obligations, and not incapable of duly 
| considering the grants and limitations of the 
Constitution, passed this law because,.first, they | 


deemed that it was authorized by the Constitu- 
tion, and because. second, they deemed that its 
enactment was necessary—that is the word of 





| the Constitution itself—to the public welfare 


and the public interest. ‘They sent it, in 
obedience to the requirements of the Consti- 
tution, to the President for his approval. The 
President, in the exercise of his power and his 
right under the Constitution, considered it and 
returned it to the House in which it had origin- 
ated with his objections. When he had done 
this we claim, and, in claiming it, we stand 
upon the traditions of the country, that all his 


power over the question of the validity of this | 


law terminated. He returned it to the House 
with his objections. He suggested that it was 
unconstitutional. The Senate and the House 
reconsidered it, in obedience to the Constitu- 
tion, in the light of the President’s objections, 
and by a two-thirds vote under the obligation 
of their oaths reénacted the bill into a law; 
and, in the words of the Constitution, it there- 
by became a law, a law for the President, and 
it will for ever remain a law until it is repealed 
by the law-making power or reversed by the 
courts having jurisdiction. 

And now, what takes place? These gentle- 
men come before the Senate with their answer 
and tell the Senate that it is unconstitutional. 
They ask the Senate, in other words, to change 
their record; ask to have this Journal read 
hereafter at the opening of the court. ‘* The 
people of the Umited States against the Senate 
and House of Representatives, charged with 


| high crimes and misdemeanors in this, that in 


disregard of the Constitution, in disregard of 
their oath of office, they did enact a certain 


| law entitled ‘An act to regulate the tenure of 


| your coat. 


certain civil offices’ to the hurt and injury of 
the American people, and were thereby guilty 
of high crimes and misdemeanors in oflice.”’ 
Senators, we have had our lessons here upon 
charity in the progress of this trial, but really 
it does seem to me that this would be a stretch 
of that charity which requires you to give away 
I never knew before that it went 
beyond your outer garments, your bread, the 


| money in your purse; but it seems you are to 


Let the Senate pass upon it. I have nothing |! makea voluntary surrender of your good name, 


It is a | 











| Constitution of the country, in that we did ena, 


of your character, your conscience, jn oy 
to accomodate this accused and guilty Culprs 
and say after all that it is not the President of 
the United States that is impeached, jt jc +), 
Senate that is sitting in judgment upon } a 


| 


er 
at 


; : 1m ; 
and now we will accommodate this poor yp. 
fortunate by making a clean breast of jt, aya 
making a confession before gods and mey +) “ 


we violated our own oaths, that we violated + 


ue 


‘ 
\ 


into a law, despite the President's veto to {he 
contrary, a certain act entitled An act to 
regulate the tenure of certain civil offices” 
passed March 2, 1867! ; 

When it comes to that, it is not for me to 
say what becomes of the Senate. There jc a 
power to gibbet us all in eternal infamy fo, 
making up records of this kind deliberately to 
the injury of the rights of a whole people, and 
to the dishonor and shame and disgrace of hy. 
man nature itself. And yet the question js 
made here, and the truth is it had to be made, 
it is in the answer, that the law is unconstity. 
tional. If the law be valid the President js 
guilty,and there is no escape for him. [It js 
needful to make the issue, and having made 
it, it is needful that the Senate decide it. [f 
they decide that the law is constitutional 
there is the end of it. They have decided jt 
three times. They decided it when they first 
passed the law. They decided it when they re. 
enacted it over the President’s veto. They de- 
cided it again, as it was their duty to decide it, 
when he sent his message to them on the 21st of 
February, 1868, telling them that he had vio- 
lated and defied its provisions, that he had 
disregarded their action; it was their duty to 
decide it. The Senate need no apology, and 
1 am sure will never offer any apology to any 
man in this life or to any set of men for what 
they did on that occasion. What! The Pres. 
ident of the United States to deliberately vio- 
late the law of the United States, to disregard 
the solemn action of the Senate, to treat with 
contempt the notice that the Senate had served 
upon him in accordance with the law, and send 
a message to them, deliberately insulting them 
in their own Chamber by telling them, in so 
many words, ‘‘I have received your notice; | 
know you have non-concurred in the suspen- 
sion of the Secretary of War; I was willing to 
cobperate with you; and without regard to the 
law, without the slightest evidence that the 
Secretary of War was in any sense disqualified, 
without the slightest evidence that he was guilty 
of a misdemeanor or crime, as required by 
your statute, I suspended him, agreeing all the 
while, if you concurred with me, and thereby 
vast reproach and dishonor unjustly upon a 
faithful officer and violated as well your own 
oaths and the law of your country, well and 
good; I should stand with you; we would 
strike hands together.’’ 

But, sirs, you have seen fit to have regard to 
your oaths; you have seen fit to act in some 
sense up to the character of that grand man 
who illustrated the glory and dignity which 
sometimes is vouchsafed to this poor human 
nature of ours when he was asked to violate 
the most holy law by eating forbidden food, 
when he answered no. Well, seemingly do 
it, for surely they will put you to death. He 
answered again, *‘ No, for that would bring 4 
stain and dishonor upon my gray hairs; take 
me to the torture; take me to the torture!’ 
The Senate, mindful of the obligations of their 
oaths, careless of the influence of power and 
position touching this question, when the mes 
sage of the President came to them that he 
had deliberately violated your law and defiantly 
challenged you to make answer, did make 
answer, as it was your duty under your oaths 
and to that great people who commissioned 
you, ‘Sir, the thing which you have done }s 
not warranted by the Constitution and laws o! 
your country.”’ ; 

And this, Senators, is my answer to this 
charge of hate in the prosecution of this 1m- 
peachment. The Representatives of the peo 
ple, and all others who thought it worth while 
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‘tice my own Olflicial conduct touching this 
matter of impeachment, know well that 1 kept 
myself back, and endeavored to keep others 
hack from rushing madly on to this conflict 
between the people and their President. Lhe 
Senate, also acting in the same spirit, gave him 
this notice that he might retrace his steps and 
here by save the institutions of the country the 
eril of this great shock. But no; it was need- 
ful that he should illustrate the old Pagan rule, 
“Whom the gods would destroy they first 
make mad.”’ 

[return to the question of the validity of 
this law, with the simple statement that by the 
toxt of the Constitution, as I have already read 
‘tin the hearing of the Senate, it is provided 
that all appointments not otherwise provided 
for in the Constitution shall be made by and 
with the advice and consent of the Senate. I 
necessarily results, as Mr. Webster said, from 
this provision that the removing power is in- 
cident to the appointing power unless other- 
wise provided by law. I have shown to the 
Senate that this removing power has never 
heen otherwise exercised, from the First Con- 
ress to this hour, except in obedience to the 
express provisions of law; that the act of 
1780 authorized the removal, that the act of 
1795 authorized the temporary appointment. 
[ add further that I have argued in the presence 
of the Senate the effect of that provision of the 
Constitution that the President shall have 
power to fill up all vacancies which may happen 
during the recess of the Senate by granting 
commissions which shall expire at the end ot 
their next session, which by necessary impli- 
cation means, and means nothing else, that 
he shall not create vacancies, without the 
authority of law, during the session of the Sen- 
ate, and fill them at his pleasure without the 
consent of the Senate. 

I have but one word further to add in support 
of the econstitutionality of this law, and that is 
the express grant of the Constitution itself that 
the Congress shall have power ‘‘to make all 
laws which shall be necessary and proper,”’ 
interpreting that word “‘proper’’ in the language 
of Marshall himself, in the great case of MeCul- 
loch vs. Maryland, as being ‘‘adapted to,”’ 
“shall have power to make all laws necessary 
and adapted to carrying into execution’’ ** all’’ 


to li 


the *‘ powers vested by this Constitution in the | 


Government of the United States or in any 
department or officer thereof.’’ I think that 
grant of power is plain enough, and clear 
enough to sanction the enactment of the tenure- 
of-oflice act, even admitting, if you please, that 
the power of removal and appointment, subject 
to the law of Congress, was conferred upon the 
President, which I deny, there is a grant of 
power that the Congress may pass all laws 
necessary and proper to regulate every power 
granted under this Constitution to every officer 
thereof. Is the President of the United States 
‘an officer thereof?’’ 1 do not stop, Senators, 
to argue the proposition further, but refer to 
an authority in 4 Webster’s Works, 199, in 
which he recognized the same principle, most 
distinctly and clearly, that it is competent for 
the Congress of the United States to regulate 
this very question by law; and I add that the 
Congresses of the United States, from the First 
Congress to this hour, have approved the same 
thing by their legislation. ‘That is all there is 
of that question. The law, I take it, is valid 
enough, and will remain valid forever, if its 
validity is to depend upon a judgment of re- 
versal by the Senate that twice passed it under 
the solemn obligations of their oaths. 
Something has been said here about a con- 
tinued practice of eighty years. I have said 
enough on that subject, 1 think, to answer, 
fully answer, all that was said by the learned 
counsel for the President. I have shown that 
the act of 1789, by the interpretation and con- 
struction of one of the first men of America, 
Mr. Webster, did really by direct operation 
separate the removing from the appointing 
power and was itself a grant of power. Ihave 
said already, and have shown to the Senate, 
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the Senate. Then there is no practice of 
eighty years adverse to this tenure-of-office 
act; so that I need say no further word on 
that subject, but leave it there. 

All the acts from 1789 down to 1867 bear 
witness of one thing, and that is that the Con- 
gress of the United States have full power 
under the Constitution by law to confer upon 
the President the power of temporary or per- 
manent removal or withhold it. That is pre 
cisely what they establish, and I stand-upon it 
here as a Representative of the people, prose- 
cuting for the people these articles of impeach- 
ment, and declare here, this day, upon my 
conscience, and risk what reputation I may 
have in this world upon the assertion that the 
whole legislation of this country from 1789 to 
L867 together, bears one common testimony to 
the power of the Congress to regulate by law 
the removal and appointment of all officers 
within the general limitation of the Constitu- 
tion of the supervisory power of the Senate. 
Why, the act of 1789, as Webster said, con- 
ferred upon the President the power of removal 
and thereby separated it from the power of 
appointment of which it was a necessary inci- 
dent and subjected this country to great abuses. 
The act of 1795, on the other hand, gave him 
power to make certain temporary appoitit- 
ments, limited, however, to six months for any 
one vacancy, thereby showing that it was no 
power under the Constitution and beyond the 
limitations and the restrictions of law. 

‘The act of 1863 limited and restricted him 
to certain heads of Departments and other 
oflicials of the Government, as did also the act 
of 1789 If the President of the United States 
has this power by force of the Constitution, 
independent of law, pray tell me, Senators, 
how it comes that the act of 178% limited and 
restricted him to the chief clerk of that De- 
partment, how it comes that the act of 1795 
limited and restricted him to the period of six 
months only, for any one vacaney? If, as is 
claimed in this answer, he had the power of 
indefinite removal and therefore the power of 
indefinite appointment, how comes it that the 
act of 1863 limited him to certain officials of 
the Government and did not leave him at lib- 
erty to choose from the body of the people. | 
waste no further words on the subject. I con- 
sider the question fully closed and settled. All 
the legislation shows the power of the Presi- 
dent to be subject to the limitations of the 
Constitution and subject to the further limita- 
tion of such enactments as the Congress may 
make, which enactments must bind him, as 
they bind everybody else, whether he approves 


them or not, until they shall have been duly | 


reversed by the courts of the United States or 
repealed by the people’s Kepresentatives in 
Congress assembled. 

| may be pardoned, Senators, having gone 
over hastily in this way the general facts in 
this case, for saying that the President's decla- 
rations are here interposed to shield him from 
his manifest guilt under the first three, the 
eighth, and the eleventh articles in this matter 
of removal and appointment during the session 
of the Senate. These declarations of the Pres 
ident are declarations after the fact. Most of 
them were excluded by the Senate, and most 
properly, in my judgment, excluded by the 
Senate. Some of them were admitted. Ido 
not regret it. It shows that the Senate were 
willing even to resolve a doubtful question, or, 
if it were not a doubtful question, to relax the 
rules of evidence in the exercise of their dis- 
cretion, to see what explanation the Chief 
Executive could possibly give for his con- 
duct, and allow him, contrary to all the rules 
of evidence, to be a witness in his own case, 
and that, too, not under the obligations of an 
oath. They introduced his declarations. They 
amount to no more than that to which I have 
referred already, that it was his purpose in 
violating the law to really test its validity in 
the courts, whenever, of course, he got ready 
to test it. That is all there was of them. 
There was nothing more of the declarations of 


that the Constitution confers that power upon || the President as introduced by him in this 


trial. If that can be any possible excuse in 
the light of the fact to which | have betore 
referred, that it was simply impossible for him 
to test the question in the courts im the form 
in which he himself put the question, there is 
an end of it. There is no use in pressing the 
matter any further, and | dismiss it with this 
additional remark, that he had no right, no 
colorable right, to challenge in that way the 
laws oft a free people and suspend their execu- 
tion until it should suit his pleasure to test 
their validity in the courts of justice. 

But, Senators, what more is there? He is 
charged here with conspiracy, and conspiracy 
is proved upon him by his letter of authority to 
Thomas and Thomas's acceptance under his 
own hand, both of which papers are before the 
Senate and in evidence. Whatisa conspiracy? 
A simple agreement between two or more per- 
sons to do an unlawtul act, either with or with- 
out foree, and the offense is complete the 
moment the agreement is entered into. ‘That 
is to say, the moment the mind of each assents 
to the guilty proposition to do an unlawful act, 
conspiracy is complete, and the parties are 
then and there guilty of a misdemeanor. It is 
a misdemeanor at the common law; it 1s 
a misdemeanor under the act of LSOL; itis a 
misdemeanor under the act of 1831. Itis a 
misdemeanor for which Andrew Johnson and 
Lorenzo Thomas are both indictable after this 
proceeding shall have closed; and it is a mis- 
demeanor an indictment for which would be 
worth no more than the paper upon which it 
would be written until after this impeachment 
shall have closed and the Senate shall have 
pronounced the righteous judgment of guilty 
upon this offender of your laws, and for avery 
simple reason. 

Senators, it is written in your Constitution 
that the President shall have power to grant 
reprieves and pardons for all—not some, but 
all—otfenses against the United States save in 
cases ofimpeachment. Indict Lorenzo Thomas 
to-morrow for his misdemeanor in that he con- 
spired with Andrew Johnson to violate the law 
of the United States, in that he conspired with 
him to prevent, contrary to the ‘‘act to regu- 
late the tenure of certain civil offices,’’ Edwin 
M. Stanton from forthwith resuming the fune 
tions of his oftice upon the refusal of the Sen- 
ate to concur in his suspension; and all that 
is wanting is for Andrew Johnson, with a mere 
wave of his hand, to issue a general pardon 
and dismiss the proceeding. | say again this 
is the tribunal of the people in which to try 
this great offender, this violator of oaths, of 
the Constitution, and of the laws. 

Say the gentlemen, thatis avery little offense ; 
you might forgive that. ‘The pardoning power 
does not happen to be conferred upon the 
Senate, and this tender and tearful appeal to 
the Senate on the ground of its being a little 
thing does not amount to very much. But, say 
the gentlemen, you have also charged him, 
under the act of 1861, with having conspired 
with Lorenzo Thomas, in the one count by torce, 
in the other by threat and intimidation, to work 
out the same result, to prevent the execution 
of the laws and to violate their provisions. So 
we have, and we say that he is clearly proved 
guilty. How? By the confession chiefly of 
his coconspirator. 1 have said the conspiracy 
is established by the written letter of authority 
and by the written acceptance of that letter of 
authority by Thomas. The conspiracy is es- 
tablished, and the conspiracy being established, 
I say that the declarations of his coconspirator, 
made in the prosecution of the common design, 
are evidence against them both.. And in sup- 
port of that I refer the Senate to the case of 
the United States vs. Cole, 5 MecLane’s United 
States Circuit Court Reports: 

““Whiere prima facie evidence has been given of a 
eombination the acts or confessions of one are evi- 
dence againstall.”” * ° . * *Itis reasen- 
able that where a body of men assume the attribute 
ef individuality, whether for commercial business or 
for the commission of a crime, that the association 


should be bound by the acts of one of its members 
in carrying out the design.” 


i You have the testimony of the declaration of 
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; we . 
this coconspirator. He was conversing with 
friends; and it is for the Senate to determine 
whether he was not invoking the aid of friends 
in the prosecution of thiscommon design. He 
told one friend that in two or three days he 
would kick the Secretary of War out; he told 
that other friend, Dr. Bur Leten, who visited his 
house, to come up on to-morrow morning, ‘* and 
if the doors are closed I will break them down.”’ 
It was inviting a friend of his own to be there, 
in case of need, to render him assistance and 
coUperation. There is something further, how- 
ever, in this evidence of the purpose to employ 
force. Inthe examination (page 440 Impeach- 
ment Record) of this coconspirator he is asked 
in regard to the papers of the Department: 

“Did yeu afterward hit upon a scheme by which 


SUPPLEMENT TO 


* Anawer. I did it of myself, after having this talk. 

** Yuestion. Did he agree to that suggestion of 
yours? 

* Anawer. Ile said he would take it and put it on || 
his own desk, He would think about it. 

** Guestion. When was that? | 

** Answer. On the 10th. | 

* (Juestion. ILas it been lying there eversince, as far 
as you know? 

** Anawer. It has been. 

* Yuestion., Le has been considering ever since on 
that subject ? 

** Anawer. I do not know what he has been doing. 

** Question. Has he ever spoken to you or youto him 


| about that order since? } 
. y | 


| until after theimpeachment.” 


you might get possession of the papers without get- | 


ting possession of the building? 
- A newer, y es, sir. 
* Question, And that was by getting an order of 
Genoral Grant? 
** Answer. Y es—— 
“Mr. Evarts. He has not stated what it was. 
“By Mr. Manager Burier: 
** Question, Did you write such an order? 
** Answer. 1 wrote the dratt of a letter; yes, and 
gave it to the President. 
* Guestion, Did you sign it? 
* Anawer, | signed it. 
, “Question. And left it with the President for 
is ? 
* Anawer. For his consideration. 
** Guestion, When was that? 
** Answer, The letter is dated the 10th of March.” 


After he was impeached, defying the power 
of the people to check him, he lett the letter 
with the President for his consideration. 


** Guestion, That was the morning after you told | 


Karsner you were going to kick him out? 

* Anewer, That was the morning after. 

** Question. And youcarried that letter ? 

“ Answer. | had spoken to the President before 
about that matter. 

** Yuestion, You did not think any bloodshed would 
come of that letter? 

** Anewer. None at all. 

oy stion, And the letter was to be issued as your 
order { 

** Anawer. Yes. 

** uestion. And before you issued that order, took 
that uway to get hold of the mails or papers, you 
thought it necessary to consult the President? 

10 ate U y : . 

Anawer, I gave that to him for his consideration. 

” Gaon. You did think it necessary to consult 
the President, did you not? 

** Answer. 1 had consulted him before.” 

lurther on he says : 

“* Question. They were published and notorious, 
were they not? Have you acted as Secretary of War 
ad interim since? 

“Answer. | have given no order whatever. 

* Yuestion, That may not be all the action of a 
Seeretary of War ad interim, Have you acted as 
Secretary of War ad interim? 

“Answer, 1 have, in other respects. 

** (uestion, What other respects? 

Answer. T have attended the councils. 
” ~ stion, Cabinet meetings, you mean. 
‘Answer, Cabinet meetings. 

a . 

Question. lave you been recognized as Secretary 
of War ad interim? 

** Answer. Lhave been. 

“ pessitan. Continually? 

** Answer, Continually. 

‘Question. By the President and the other mem- 
bers of the Cabinet? 

“Answer, Yes, sir. 

* Question, Down tothe present hour? 

_ Answer, Down to the present hour. 

(Juestion. All your action as Secretary of War ad 
wnterem has been confined, has it not, to attending 
Cabinet meetings? 

“Answer. Ithas. Ihave given no order whatever. 

** Yuestion. Have you given any advice to the Pres- 
ident? You being one of his constitutional advisers, 
have you given him advice as to the duties of his 
office or the duties of yours? 

“Anewer. The ordinary conversation that takes 
plese at meetings of that kind. Ido not know that 

guve him any particular advice, 

** Guestion, Did he ever call you in? 

* Answer, He has asked me if [ had any business 
to lay before him several times. 

** Guestion. You never had any? 

“Answer, I never had any except the case of the 
uote L proposed sending to General Grant. 

** GYuestion, 1 want to inquire a little further about 
that. He did not agree to send that notice, did he? 

“ Anewer. When I first spoke to him abeut it I told 
him what the mode of getting possession of the 
papers Was, to write a note to General Grant to issue 
an order calling upon the heads of bureaus, as they 
were military men, to send to me communications 





designed either for the President or the Secretary | 


of War. That was one mode. 

 Guestion, What was the other mode you sug- 
gested? 

** Answer, The other mode would be to require the 
inails to be delivered from the city post office. 


- fusstinn. And he told yeu to draw the order? 
** Answer. No; he did not. 


** Guestion. But you did? 
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| act making appropriatigns for the Army of 2d 


| has written out an order for the very purpose 


| the ear of his coconspirator, ‘* Let it rest until 


| a letter of authority, and he is ready, then, to 


| of that argument made by Judge Curtis, cer- 


, he will come to the conelusion to set that aside, | 


A naiwer, y es, 
** Question. When? 
** Answer. I may have mentioned it one day at the 
council, and he said we had better let the matter rest | 


A notice to the Senate that these two con- 
federates and conspirators have been delib- 
erately conferring together about violating, 
not simply your tenure-ol-oflice act, but your 


of March, 1567; that one of the conspirators 





of violating the law, and the other conspirator, 


| seeing the handwriting upon the wali, and 


apprehensive, after all, that the people may 
pronounce him guilty, concludes to whisper in 


after the impeachment.’’ Give him, Senators, | 


renew this contest and again sit in judicial 
judgment upon all your statutes, and say that 
he has deliberately settled down in the convie- 
tion that your law regulating the Army, fixing 
the headquarters of its General in the capital, 
not removable without the consent of the Sen- | 
ate, does nevertheless impair, in the language 


tain rights conferred upon him by the Consti- 
tution, and by his profound judicial judgment 


too, and order General Grant to California or | 
to Oregon or to Maine, and defy you again to 
try him. Senators, | trust you will spare the | 
people any such exhibition. \| 

And now, Senators, it has been my endeavor 
to finish all that I desire to say in this matter. 
| hope, I know really, that I could finish all 
that L have to say, it I were in possession of 
my strength, in the course of an hour or an | 
hour and a half. It is now, however, past | 
four o'clock, and if the Senate should be good 
enough to indulge me I shall promise not to 
ask a recess to-morrow if it pleases Providence 
to bring me here to answer further m the case 
of the people against Andrew Johnson. 

Mr, HOWARD. I move that the Senate, 
sitting for the trial of the impeachment, 
adjourn until to-morrow at twelve o’clock. 

The motion was agreed to; and the Sen- 
ate, sitting for the trial of the impeachment, 
adjourned, 





Wepyespay, May 6, 1868, 

The Chief Justice of the United States took 
the chair. 

The usual proclamation having been made | 
by the Sergeant-at-Arms, 

The Managers of the impeachment on the 
part of the House of Representatives, and 
Messrs. Evarts, Groesbeck, and Nelson, of 
counsel for the respondent, appeared and took || 
the seats assigned to them respectively. 

The members of the House of Representa- 
tives, as in Committee of the Whole, preceded | 
by Mr. E. B. Wasneurne, chairman of that 


and Clerk, appeared and were conducted tothe || 
seats provided for them. | 

The Journal of yesterday’s proceedings of 
the Senate, sitting for the trial of the impeach- 
ment, was read. 

The CHIEF JUSTICE. Senators will please 
give their attention. Mr. Manager Bincuam 
will resume the argumentin behalt of the House | 
of Representatives. 

Mr. Manager BINGHAM. Mr. President | 
and Senators, yesterday 1 had said nearly all || 


that I desired to say touching the question of || 
the power of the President under the legisla- || 








tion of the United States to control the exer 


| utive offices of this Government. ‘To the bere, 


understanding, however, of my argument, Se: 
ators, | desire to read the provisions of the 
several statutes and to insist in the presence of 
the Senate that upon the law, as read by th, 
counsel for the President on this trial, the Aste 
of 1789 and of 1795 have ceased to be law, and 
that the President can no more exercise author. 
ity under them to-day than can the humblee 
citizen of the land. I desire also, Senators. 
in reading these statutes, to reatlirm the posi- 
tion which I assumed yesterday with perfect 
confidence thatit would command the judceney 
and assent of every Senator, to wit: that the 
whole legislation of this country from the firs 
Congress in 1789 to this hour bears a uniform 
witness to the fact that the President of tho 
United States has no control over the exee 
utive officers of this Government, except such 
control as is given by the text of the Constity. 
tion which I read yesterday, to fill up such va 
cancies as may occur during the recess of the 
Senate with limited commissions to expire wit) 
their next session, or such power as is given to 
him by express authority of law.  [ care noth 
ing for the conflicting speeches of Representa 
tivesinthe First Congress on this question. ‘Ihe 
statutes of the country conclude them and con- 
clude us, and conclude as well every oflicer of 
this Government from the Executive down. 
What, then, Senators, is the provision of 
this act of 1789? L may be allowed, in pass 
ing, to remark—for | shall only read one of 
them-—that the act establishing the Depart 
ment for Foreign Affairs contains precisely 
the same provision, word for word, as the act 


LLOrs, 


| of the same session establishing the Depart 


menutof War. ‘The provision of the act of 1759 


| is this: 


“Sec. 2. That there shall be in the said Depart- 
ment an interior otticer, to be wppointed by the said 
principal otticer, and to be employed therein as he 
shall deem proper, and to be called the chief clerk 
ofthe Department of Foreign Attairs, and who, wheu 
ever the said principal officer shall be removed trow 
oflice by the Presideut of the United States’ 

Which | showed you yesterday, upon the 

authority of Webster, was a grant of power 
without which the President could not have 
removed him— 
‘or in any other case of vacancy, shall, during such 
vacancy, have the charge and custody of all records, 
books, and papers appertaining to the said Depart 
ment.” 2 

Standing upon that statute, Senators, and 
standing upon the continued and unbroken 
practice of eighty years, I want to know, as | 
inquired yesterday, what practice shows that 
this vacancy thus created by authority of the 
act of 1789 could be filled during the session 
of the Senate by the appointment of a new 
head-to that Department without the consent 
of the Senate as prescribed in the Constitu- 
tion. No precedent whatever has been fur- 
nished. 

I said yesterday all that I have occasion to 
say touching the case of Pickering. [| re 
marked yesterday, what I but repeat in pass- 


| ing, without delaying the Senate, that the va- 


cancy was not filled without the consent of the 
Senate, and that is the end of this unbroken 
current of decisions upon which the gentlemen 
rely to sustain this assumption of power on the 


. . ! 
| part of the accused President. It cannot avail 


them. The act of 1789 excludes the conclusion 
which they have attempted to impress upon the 
minds of the Senate in defense of the Presi 


‘ : ; ‘| dent. ‘The law restricts him to the chief clerk 
committee, and accompanied by the Speaker || 


If he had the power to fill the vacancy, why 
this restriction? Could he override that law? 
Could he commit the custody of the papers 
and records of that Department, on the act o! 
1789, to any human being on earth during tat 


| vacancy but the chief clerk, who was not ap 


pointed by him, but by the head of the Depart 
ment? ‘here stands the law, and in the light 
of that law the defense made by the President 


| turns to dust and ashes in the presence of the 


Senate. I say no more upon that point, remind: 
ing the Senate that the act of 1789 establish- 
ing the War Department contains precisely 
the same provision and imposes precisely the 
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same limitation, giving him no power to fill 
the vacancy by appointment during the session 
of the Senate. rhe keel, 

[ pass now to the act of 1795. ‘The act of 
1792 is obsolete, has been superseded, and was 
eybstantially the same as the act of 1795; and 
«pat | have to say, therefore, of the act of 


1795, applies as well to the act of 1792. I | 


read from 1 Statutes-at-Large, page 415: 
“In ease of vacancy in the office of Secretary of 
State, Secretary of the Treasury,or of the Secretary 
the Department of War, or of any officer of either 
the said Departments whose appointment is not in 
vo head thereof, whereby they cannot perform the 
duties of their said respective offices, it shall be law- 
ful for the President of the | nited States, in case he 
shall think it necessary, to authorize any person or 
persons, at his diseretion, to perform the duties of the 
eid respective offices until a successor be appointed 
or such vacaney be filled: Provided, That no one 
yacancy shall be supplied in manner aforesaid for a 
longer term than six months. 


There stood the act of 1789, unrepealed up 


to this time, I admit, expressly authorizing the 
President to create the vacancy, but restricting 
him as to the control of the Department after 
‘twas created to the chief clerk of the De- 
partment. That is superseded by the act of 
1795, in so far as the appointment is concerned, 
by expressly providing and giving him the 
additional power: 

“Tt shall be lawful for the President of the United 
States, in case he shall think it necessary, to author- 
ize any person or persons, at his diseretion, to per- 
form the duties of the said respective oflices until a 
successor be appointed,” 

It was a grant of power to him. 
of power could be more plainly written. What 
is the necessity of this grant if the defense 
made here by the President as stated in his 
answer and read by me to the Senate yester- 
day be truae—that the power is in him by virtue 
of the Constitution? If it be, L ask to-day, as 


No grant | 


Lasked yesterday, how comes it that Congress |} ** tes 
zg 
: : || tion as to the limitations imposed by law upon 


restricted this constitutional power to appoint- 
ments not to exceed six months for any one 
vacancy? ‘That is the language of the statute. 
Am [ to argue with Senators that this term 
‘‘any one vacaney *’ excludes the conclusion 


that the President could, upon his own motion, 


multiply vacancies ad infinitum by creating | 


another at the end of the six months and mak- 
ing & new appointment? Senators, there is 
no unbroken current of decisions to support 
any such assumption. 

There is no action of the executive depart- 
ment at any time to support it or give color to 
it, and there I leave it. 

lask the attention of Senators now to the 
provisions of the act of 1863, which also affirms 
the absolute control of the legislative depart- 
ments over this whole question of removal and 
appointments, save and except always the ex- 
press provision of the Constitution—which, of 
course, the Legislature cannot take away—that 
the President may fill up vacancies which may 
happen during the recess of the Senate by 
limited commission3 to expire at the end of 
va next session. The act of 1863 is in these 
words: 


“That in case of the death, resignation, absence 


from the seat of Government, or sickness of the head | 


of any executive Department of the Government, or 
of any officer of either of the said Departments whose 
appointment is not in the head thereof, whereby they 
cannot pertorm the duties of their respective offices, 


it shall be lawful for the President of the United | 


States, in case he shall think it necessary, to author- 
ize the head of any other executive Department or 
other officer in either of said Departments whose 


appointment is vested in the President, at his dis- | 


cretion, to perform the duties of the said respective 
offices until a successor be appointed or until such 


absenee or inability by sickness shall cease: Pro- | 


vuled, That no vacancy shall be supplied in manner 
aforesaid for a longer term than six months.” 
Senators, what man can read that statute 
without being forced to the conclusion that the 
Legislature thereby reaflirmed the power that 
they affirmed in 1789, the power that they 
atlirmed in 1795, to control and regulate by law 
this asserted unlimited power of the Execu- 
tive over either appointments or removals. 
Look at the statute. Is he permitted to choose 
at large from the body of the community to fill 
temporarily these vacancies? Not at all. 


.Itshall be lawful for the President of the United 
States, in case he shall think it necessary, to author- 





| sioned under such appointment. 


ize the head of any other executive Department, or other 
officer of either of said Departinents whose appointment 
1s vested in the President’’ — 


that is, the inferior officers— 
“at his discretion, to perform the duties of the said 
respective offices until a successor be appointed.” 

He is restricted by the very terms of the 
statute to the heads of Departments or to such 
inferior officers of the several Departments as 
are by law subject to his own appointment, and 
by that act he can appoint no other human 
being. There is the law; and yet gentlemen 
stand here and say that the act of 1789 and the 
act of 1795 were not repealed, when they read 
the authority themselves to show that when two 
statutes are repugnant and irreconcilable the 
last must control and works the repeal of the 
first. Here is, the President by this act re- 
stricted expressly to the heads of Departments 
and to the inferior officers of Departments 
subject to his appointment under law, and he 
shall appoint no one else. Was that the pro- 
vision of 1795? Do these statutes stand to- 
gether? Are they by any possibility reconcil- 
able. For the purpose of my argument it is 
not needful that I should insist upon the repeal 
of the act of 1795 any further than it relates 
to the vacancies which arise from the cases 
enumerated in the act of 1863. The act of 
1863 isa reassertion of the power of the Legis- 
lature to control this whole question ; and that 
is the unbroken current of decisions from the 
First Congress down to this day, that the Presi- 
dent can exercise no control over this question 
except by authority of law and subject to the 
express requirements of law. 

This brings me then, Senators, to the act of 
1867, to which I referred yesterday, and which 


I refer to now to-day in this connection for the | 


purpose of completing this argument and leav- 
ing every man without excuse upon this ques- 


the President of the United States, touching 
this matter of appointment and removal of the 
heads of Departments, and of all other officers 
whose appointment is, under the Constitution, 
by and with the advice and consent of the Sen- 
ate; and my chief object in referring again 
this morning to the act of 1867 is to show to 
the Senate, what I am sure must have occurred 
to them already, rather to perfect my own argu- 
ment than to suggest any new thought to them, 
that by every rule of interpretation, that by 
every letter and word of law read in the con- 
duct of this argument on behalf of the Presi- 
dent by his counsel, the act of 1867, by neces- 
sary implication, beyond the shadow of a doubt 
repeals the acts of 1789 and of 1795 and leaves 
the President of the United States subject to 
the requirements of this law as to all that class 
of officials. The language of this law is: 
“That every person holding any civil gffice to 


which he has been appointed by and with the advice 
and consent of the Senate ’’— 


That is, all past appointments at the time | 


of the passage of this law— 
‘‘and every person who shall hereafter be appointed 


| to any such office, and shall become duly qualified 
| to act therein, is, and shall be, entitled to hold such 


office until a successor shall have been in like man- 
ner appointed and duly qualified, except as herein 
otherwise provided.”’ 

How appointed? ‘‘In like manner ap- 
pointed ’’ by and with the advice and consent 
of the Senate, and duly qualified and commis- 
All present 
officials shall hold these otlices. What becomes 
of this grant of power in the act of 1789 to the 
President to remove ? 
grantof power in the act of 1795 to make tem- 
porary appointments for six months? What 
becomes of the provision of the act of 1863 
which authorized him to fill these vacancies 


What becomes of this | 


with the heads of Departments or by inferior | 
| officers for a period not exceeding six months? 


They all go by the board. There stands the 


| provision of the statute which no man can get 


away from, concluding this whole question: 
“That every person holding any civil office,” * 
of ° “by and with the advice and consent 
of the Senate,” * * ¢ . “shall be en- 
titled to hold such office until a successor shall-have 
been in like manner appointed and duly qualified.” 


€,. . a om ° 
Nothing could be plainer. ‘here is no room 
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for any controversy about it. There is not an 
intelligent man in America that will challenge 
it for a moment. ‘Every person holding’’ 
the ofice must include all persons holding the 
ofice. He shall continue to hold itso the 
statute says—until a successor shall, in like 
manuer, that is to say, by and with the advice 
and consent of the Senate, be not only ap- 
pointed, but duly qualified. What room 1s 
there here, Senators, for any further contro- 
versy in this matter?) None whatever. 

I referred yesterday to the proviso. I asked 
the attention of Senators yesterday to the fact 
that the elaborate argument of Mr. Curtis on 
behalf of the accused declares in words, as you 
will find it recorded in the report of the case, 
that the present heads of Departments ap- 
pointed by Mr. Lincoln are not by any express 
words whatever within the proviso. He not 
only made the statement in manner and form 
as | now reiterate it in the hearing of the Sen- 
ate, but he proceeded to argue to the Senate 
to show that they were not even by implica- 
tion within the proviso. And so his arga- 
ment stands reported to this hour; and, so far 
as | observed, really uncontradicted by any- 
thing said afterward by any of his associates ; 
but if they did contradict it, if they did depart 
from it, if they did differ with him in judgment 
about it, they are entitled to the benefit of the 
difference. Ido not desire to deny them the 
benefit of it. 1 only wish to say that it cannot 
avail them. I only wish to say in the hearing 
of Senators that the interpretation put upon 
that proviso by the opening counsel for the 
President, declaring that it did not extend to 


| nor embrace the existing appointments of the 


heads of Departments under Mr. Lincoln, is 
an admission that Mr. Stanton was entitled to 


| hold his office until removed by and with the 


| advice and consent of the Senate. 


| ments appointed by Mr. Lincoln. 


The reason 
given by Mr. Curtis was that there are no ex- 
press words embracing the heads of Depart- 
The further 


| reason given by Mr. Curtis was that there is 


nothing which by necessary implication brings 


| them within the operation of the proviso. If 


they be not within the operation of the pro- 
viso, they are, by the very words of the statute, 
within the body of the act. The counsel who 
followed him for the President admitted that 
the offices were within the body of the act. 
The persons holding the offices, by the very 
words of the act ‘‘ every person,’’ are within 
the body of the act, and they are to retain the 
oflice, unless suspended for the special reasons 
named in the second section, by the express 
terms of the act, until a successor shall be, in 
like manner, appointed by and with the advice 


_ and consent of the Senate and shall have been 


duly qualified. 
But I return to the proviso. The proviso is: 


** Provided, That the Secretaries of State, of the 
Treasury, of War, of the Navy, and of the Interior, 
the Postmaster General, and the Attorney General, 


| shall hold their offices respectively toranud during the 


|| term of the President by whom they may have been 


appointed, and for one month thereafter, subject to 
removal by and with the advice and consent of the 


| Senate,”’ 


This proviso manifestly, in the last clause 
of it, stands with the general provisions of the 
first clause of the section which | have read, that 
they are at any time subject to removal ‘by and 
with the advice and consent of the Senate. The 


| residue of the proviso is to limit the tenure of 


office of the heads of these several Departments 
appointed by and with the advice and consent 
of theSenate, by this limitation, that one month 
after the expiration of the term of the Presi- 
deut by whom they were appointed, their office 
shall expire by mere operation of law, without 


| the intervention of the Senate, without the in- 


| intent of the law itself. 


tervention of the President, without the inter- 
vention of anybody. It was said here, very 
properly, by the Attorney General, that effect 
must be given to every word in a written 
statute. Itis the law. Effect must be given 
to it, and such an effect as will carry out the 
Give effect, Senators, 
if you please, to the words ‘* during the term 
of the President and for one month thereafter.”’ 
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Give effect to the words ‘‘the term of the | 


President,’’ if you please. The Constitution 
employs this phrase ** term of the President.”’ 
it declares that the President shall hold his 
ollice during the term of four years. It is the 


only presidential term known to the Constitu- | 


tion. The act of March 1, 1792, reaflirms the 
same principle by law. I read from 1 Statutes- 
at-Large, page 241: 


* That the term of four years, for which a President | 


and Vice President shall be elected, shall in all cases 
commence on the 4th day of March next succeeding 
the day on which the votes of the electors shall have 
been given.” 

After making provision for an election in 
certain contingencies when a vacancy shall 
have arisen in the office both of President 
and Vice President of the United States, the 
statute follows it up with the same words that 
the term shall commence on the 4th of March 


next after the election or the counting of the 


votes. The provision of the Constitution 
throws some light upon the subject: 

“in case of the removal of the President from of- 
fice, or of his death, resignation, or inability to dis- 
charge the powers and duties of the said oflice, the 
same shall devolve on the Vice President; and the 
Congress may by law provide for the case of removal, 
death, resignation, or inability, both of the Presi- 
dent and Vice President, declaring what officer shall 
then act as President, and such officer shall act ac- 
cordingly, until the disability be removed ora Presi- 
dent shall be elected.” 

In the light of these provisions of the Con- 
stitution, and of this provision of the act of 
1792, is it not apparent to the mind of every 
man within the hearing of my voice that the 
presidential term named and referred to in the 
act of 1867 is the constitutional term of four 
years? It must beso. It must be the term 
authorized by the Constitution and the laws, 
for there is no other ‘‘term.’’ ‘The position 
assumed here is that Andrew Johnson has a 
term answering to the provisions of ‘the Con- 
stitution, of the act of 1792 and of the act of 
1867, both of which employ the same word— 
the term of four years under the Constitution. 


Apply thig provision of the Constitution which || 


have just read, that in the event of the in- 
ability of the President of the United States to 
execute the duties of the oflice the Vice Pres- 
ident shall execute the duties of the oflice until 
such disability be removed. ‘hat is the lan- 
guage of the Constitution. If the President 
ot the United States elected by the people, and 














therefore possessed of a constitutional term, | 


and the only person who ever can have a con- 
stitutional term while the Constitution remains 
as it is, shall be overtaken with sickness, and 
by delirium, if you please, rendered utterly 
incapable, in the language of the Constitution, 
of discharging the duties of the office, and his 
inability continues for the period of four con- 
secutive months, is the Senate to be told that 
the Vice President, upon whom the duties of 
the office by this provision devolve, by reason 
of the construction imposed here upon this 
statute or attempted to be put upon it by the 
counsel, is to be said to have a term within 
the meaning of this law, and therefore by oper- 
ation of the statute, within one month after 
the disability arose against the President by 
reason of his delirium, every executive oflice 
by operation of law became vacant; and are 





you to follow it to the absurd and ridiculous | 


conclusion when, in the language of the Con- 
stitution, the disability shall be removed and 
the President restored to oflice, the offices 
filled with the advice and consent of the Sen- 
ate by the Vice President, upon whom the 
oflice in the meantime develved—for by the 
terms of the Constitution your President dis- 
abled was civilly dead; you had but the one 
President, and that was the Vice President, 
during the four months—on account of vacan- 
cies arising by operation of law one month 
atter the office was devolved upon him by the 


Constitution by reason of the inability uf the || 


President, are to become vacant one month 
after the expiration of this four months’ term 
and the return of the disabled President to his 
otlice by reason, in the language of the Consti- 
tution, of the removal of his disabilit 
it will not do. He had no term. 


SUPPLEMENT TO 


is given to the words of your statutes in that 
way; and more than that, Senators, these 
learned and astute counsel knew right well that 
they changed in their own minds, and changed 


| tuted, confessed that that was the operati: 


by the words of their own argument, the very || 
language of the statute, so that it should have || 


read to accomplish their purposes: ‘‘ that the 
office shall expire within one month atter the 


end of the term in which they may have been | 


appointed,’’ not ‘*in one month after the end 
oftheterm of the President by whomappointed,”’ 
as the statute does read; but their logic rests 
upon the assumption that the statute contains 
words which it does not contain, ‘that their 
oflice shall expire within one month after the 
term in which they may have been appointed.’’ 

Concede that, change the law in that way in 


| order to accommodate this guilty man, and | 
| will admit that you arrive at this conclusion, 


and that is as about absurd as the other, giv- | 


ing their construction to the law, changing its 


language from what it is, ‘* that the oflice shall | 


expire in one month after the term of the Presi- 
dent by whom appointed,’’ so that it shall read 
‘* after the end of one month from the end of 
tlre term in which they were appointed,’’ and 
it results that ever since the 4th day of April, 
1865, the people of the United States have been 
without a constitutional or lawful Secretary of 


State, without a constitutional Secretary of the | 


| Treasury, without a constitutional Secretary of 





the Navy, and without a constitutional Secre- 
tary of War, becauseaccepting the assumptions 


of these gentlemen, that by this word *‘ term’’ 
| in the statute is meant the term in which they | 


were appointed and not the term of the Presi- 
dent by whom they were appointed, admit 
their premises, and no mortal man can escape 
the conclusion that the offices all became vacant 
on the 4th day of April, 1865, That is the posi- 


| tion assumed by these gentlemen for the simple 
| reason that these four Secretaries were every 


one of them appointed by Mr. Lincoln in his 
first term, which first term expired on the 4th 
day of March, 1865, 

Senators, that is not the meaning of your 
law. ‘* ‘lhe reason of the law is the life of the 
law.’’ ‘The reason of the law was simply this: 
that the Presidents elected by the people fora 
term—and no other Presidents have a term— 
should, by operation of law, upon their coming 
to the office, be relieved, without any interven- 
tion of theirs, of all the several heads of De- 


, 


| partments who had been appointed by their 


predecessors. ‘That is the meaning of the law. 
That is all there is of it. So far as this ques- 


tion of the right of an incoming President to a | 


new Cabinet is concerned, that is the extent 
of it. The word ‘‘term’’ determines it. Did 


that mean that a President reélected foraterm | 


and thereby continuing in the ctlice should be 
relieved from his own appointees by operation 
of law, and that, too, without his consent, and, 
if you please, against his wish? It never en- 


tered into the mind of a single member of the | 
| Thirty-Ninth Congress. 


no utterance of that sort is found recorded upon 


| the debates touching this reform in the legisla- 


tion of the country and controlling executive 
appointments. What right had Mr. Lincoln to 
complain that the law did not vacate the heads 
of Departments by its own operation for his 
benefit when he had filled them himself? The 
law was passed for no such purpose. I read 
the law literally as itis. They were to hold 
their offices, in the light of the reason of the 


law, during the entire term, if it should be eight | 
years or twelve years or sixteen years, of the | 


President by whom they were appointed, and 
their office was to expire within one month 
after the expiration of the term of the Presi 


dent by whom they were appointed, not within | 


| one month after the expiration of the term in 


No effect | 


which they were appointed. 


That is my position in regard to this ques- | 
tion. I have no doubt about its being the true | 


construction of the law, neither had the ac- 
cused; and I stated to the Senate yesterday my 
reasons for the assertion; 1 do not propose to 
repeat them to-day. The Senate did me the 
honor to listen and attend to my remarks on 


I venture to say that | 














| 
| 
! 


that subject, wherein the President, by eVery 
step he took until this impeachment was j, 


Ist}. 
; ; n of 
this law, and these heads of Department 
avail themselves of it. 

In the act of 1702 my attention is called ; 
another provision of it, which I did not read 
which shows the operation of this word * tery: 
still more strongly than does the provision of 
the twelfth section, which I did read, |; ;, 
found in the tenth section of the act, w 
provides— 

“That whenever the offices of President and Ving 
President shall both become vacant theSecretary o 
State shall forthwith cause a notification thereof t, 
be made to the Executive of every State, and shall 
also cause the same to be published in at least ono 
of the newspapers printed in each State, specifying 
that electors of the President of the United Siate. 
shall be appointed or chosen in the several State 
within thirty-four days preceding the first Wednes. 
day in December then nextensuing: Provided, Ihr, 
shall be the space of two montis between the dato 


S night 


! 1 
HIch 


| of such notification and the said first Wednesday j; 
| December; but if there shall not be the space of ty 


months between the date of such notification and the 
first Wednesday in December. and if the tern {; 
which the President and Vice President last in ofr 
were elected shall not expire on the 3d day of March 
next ensuing, then the Secretary of State shall spe- 
cify in the notification that the electors shall he ap- 
pointed or chosen within thirty-four dayg preceding 
the first Wednesday in December in the year nex: 


| ensuing, within which time the electors shall aceord- 


ingly be appointed or chosen.” 

Showing that this term by the express pro- 
visions of the law is limited everywhere and 
intended to be limited everywhere within the 
meaning and sense of the Constitution. Mat 
being so there is no person who has a term but 
the President elected by the people. There is 
no person, therefore, whose appointments can, 
by any possibility, be within the provisions of 
this proviso but such a President, and in that 
ease the Secretary of War and the other Secre- 
taries of the various Departments are under 
the operation of the statute within the proviso, 
so as to limitand determine their offices at the 
expiration of one month after the inauguration 
of a successor elected also toa term. It is the 
only construction which gives effect to all the 
words of the statute. It must be a successor, 
not a reélection of the same President. 

There is one other point in this matter, and 
I have done with it. Ihe gentlemen give this 
proviso a retroactive operation in order to get 
along with their case, and, as I showed to the 
Senate, vacate the offices really by making the 
statute read as it does not read, that these 
oflicers are to go out of office one month alter 
the expiration of the term in which they were 
appointed. In order to get up this construction 
they give a retrospective operation to the act, 
and make it take effect two years before its 
yassage, and make it vacate the four Executive 
Depurtasents I have named on the 4th day of 
April, 1865, when in point of fact the act was 


| not passed until the 2d day of March, 1867. | 


have just this to remark on that subject, that 
it is a settled rule of the law that a retrospect- 
ive operation can be given to no statute what 
ever without express words. The counsel for 
the President admits there are no express 
words in the proviso. That is the language 
of his own argument. I hold him to it, and | 
ask the Senate to pass upon it. I refer to the 
authority of Sedgwick on Statutory and Con- 
stitutional Law, page 190: 

“The effort of the English courts appears indeed 
always to be to give the statutes of that kingdom 4 


prospective effect only, unless the language is so clear 
and imperative as not to admit of doubt. 
* * * ~ e * * * 


‘In this country the same opposition to giving stat- 


| utes a retroactive effect has been manifested, aud 


such is the general tenor of our decisions.’ 

[have no doubt of it. The express language 
of the first clause of the law gives it a retro- 
spective operation in one sense of the word, 
that is, it embraces every officer heretofore ap- 
pointed by and with the advice and consent ol 
the Senate, and by express language every 
officer hereafter to be so appointed. But this 
proviso, in the words of Mr. Curtis, contains 
no express language of that kind, and on the 
contrary, contains words which exclude the 
conclusion. I leave the questionthere. If Mr. 
Lincoln had lived I think every Senator must 
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under this statute and within the 


ree that . 1 ey 
of the law he could not have availed 


‘ofthe acts of 1789 and 1795 to remove 
head of Department appointed by him- 
any time during his term; and I donot 
how often his term was renewed it was 
the term and answered to the statute, and 
“was still the President by whom these 
Heers were appointed, And when his term 
expired, whether it was renewed twice or three 
+ four times, when his term had expired the 
soviso in futuro took effect according to its 
: yn eX] ress language, and the oltices by oper- 
tion of law became vacated one month after 
expiration of thatterm, and that term never 
es expire until the end of the time limited. 
| have nothing further tosay. S 


if 


y, Senators, upon 
this point. { think I have made it plain 
enough. 

Having said this, allow me to remark in this 
connection that | think my honorable and 
learned friend from Ohio, [Mr. Groesbeck, ] 
‘n his argument, spoke a little hastily anda 
little inconsiderately when he ventured to tell 
the Senate that unless Mr. Stanton was pro- 
tected by the tenure-ot-ofiice act the first eight 
articles of impeachment must fail. Passing 
the question of removal, about which I have 
said enough, and more than enough, how can 
anybody agree with the honorable gentleman 
in his conclusion touching this matter of ap- 
ointment? Whatman can say one word, one 
ntelligible word in justification of the position 
that the act of 1867 did not sweep away every 
line and letter of the power of appointment 
conferred on the President by the acts of 1789 
and 1795, as to every oflicer, appointable by 


1 
I 
} 


and with the advice and consent of the Senate? | 


I have asked the attention of the Senate betore, 
and beg pardon for asking their attention again 
to the express words of the act which settle 


are 
al 


“Thatevery person holding any civil office to which 
he has been appointed, by and with the advice and 
consent of the Senate”’ * + * * * shall 
be entitled to hold such office until a successor shall 
hav e been in like manner appointed and duly qual- 
hed. 


(he proviso, even allowing it to have the | 


effectand operation which the gentlemen claim, 
only vacates the office; but it does not allow a 
successor to be appointed. 
word or syllable of that sort in it. 
then stat@s declaring in substance that all va- 
cancies in allthese Departments shall hereafter 
be filled only by and with the advice and con- 
sent of the Senate, save as it may be qualified 
by the third section; and what is that ? 

“That the President shall have power to fill up all 
vacancies which may happen during the recess ot 
the Senate, by reason of death or resignation, by 
granting commissions which shall expire at the end 
of their next session thereaiter,”’ 

Showing additional reasons in support of my 
position that this statute necessarily repeals 
the acts of 1789 and 1795, that he may merely 
fill up during the recess, reiterating in other 
words the provision of the Constitution itself, 
but by law absolutely limiting and restricting 
his power of appointment to vacancies during 
the recess. 

“Aud if no appointment, by and with the advice 
and consent of the Senate, shall be made to such 
office so vacant or temporarily filled as aforesaid dur- 
ing such next session of the Senate, such office shall 
remain in abeyance, without any salary, fees or emol- 
uments attached thereto, until the same shall be filled 
by appoint ment thereto, by and with the advice and 
consent of the Senate.”’ 

Showing, as plainly as language canshow, that 
the President’s power over the premises is by 
law absolutely excluded. 


There is not a | 
‘The statute | 


beyond controversy that point. ‘Those words |} 


“ And during such time all the powers and duties | 


belonging to such office shall be exercised by such 
other officer as may by law exercise such powers and 
duties in case of a vacancy in such office.” 

lhis throws you back upon the provisions of 
the act of 1863, but there is the express provis- 
10n that the office shall remain in abeyance. 


lere is an appointment ad interim during the | 
session of the Senate; here is an appointment | 


ad interim to fill a vacancy which did not arise 
during the recess; here is an appointment ad 


| sixth section 7 


| hearing of the Senate. 





removal by himself; and what do the gentle- 
men say to it? Why it did not succeed, I 


are } } +! ‘ . ‘ + +) } 
answered that yesterday, ia l very ¥ us 
of he Statute declars that i ( 

ter of authority shall be itself a high misde 
neanor, Chat is answer en ugh. 

But what else is said here about this thing? 


The gentlemen come here to argue and put it 
in the answer of the President that t 

ional and void. lhey have 
argued for hours here to the Senate to assure 
them that no man can be guilty of a crime for 


1867 is unconstitut 


the violation of an unconstitutional act, be 


cause it was no law that he violated. Why all 
this effort, Senators, made by these learned 
counsel? Why this solemn averment in 

answer of the President that the aet of 186 


1} +} 


thi 


unconstitutional and void, if, after re 


a 

wus no violation of its provisions; if, afi 

was no crime forhim to make this ad interim 
appointment; if, after all, the acts of 1789 and 
1795 remain in full force? Senators, I have 
no patience to pursue an argument of this sort. 
The position assumed is utterly inexcusable, 
utterly indefensible. Admitting Mr. Stanton, 
if you please, to be within the proviso, admit 
ting that the proviso operated retrospectively, 


terali, i 


admitting that it vacated his office on the 4th | 


day of April, 1865, as also the offices of Mr. 
Seward and Mr. Welles and Mr. McCulloch, 
leaving the Republic without any lawful heads 
to those Departments, accepting the absurd 
propositions of these gentlemen, and I ask you 
what answer is that to the second and third 
and eighth articles of accusation against this 
President that he committed a high crime and 
misdemeanor in office in that he issued a letter 


| of authority contrary to the provisions of the 


? Itis just no answer atall. 1 


think the counsel must so understand it them- 
selves. 

What answer is that, I ask you, Senators, 
to the charges in the fourth, fifth, sixth, and 
seventh articles, that he entered into con- 
spiracy with Thomas to prevent the execution 
of the ldw, and the averment in the eleventh 


| article, which averments are divisible, as every 


lawyer knows, that he attempted by device and 
contrivance to prevent the execution of the 
law and to prevent the Secretary of War, Ed- 
win M. Stanton, from resuming the functions 
of the office in obedience to the requirements 
of the act of 1867, which is also made a crime 
by your act of 1861 touching conspiracies, 
which is a crime at common law, as | read in 
the hearing of the Senate from 4 Bacon, and 
which crime at common law is made indict- 
able by your act of 1801, and so affirmed by 
the decisions of the circuit court of your Dis- 
trict and by the decision of the Supreme Court 
of the United States, which I also read in the 


3 
> 
ry 


I ask Senators to con- 
sider whether, admitting that the Secretary of 
War had ceased to be entitled to the office, 
and was not to be protected in the oflice by 
operation of the law, the President must go 
acquit of these conspiracies into which he has 
entered and for the very purpose alleged, as 
confessed by himself in his letter which I read 
yesterday in the hearing of the Senate, and 
must go acquit of issuing this letter of author- 
ity in direct violation of the sixth section of 
the act. 

‘There were other words uttered by the coun 


| sel here to show that there was a great deal 


interim to fill a vacancy created by an act of || 
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more in this accusation than these gentle- 
men were willing to concede. ‘The Senate 
will remember the language of Mr. Attor- 
ney General Stanbery, that this act was an 
odious, offensive, unconstitutional law, in that 
it attempted to impose penalties upon the Ex- 
ecutive for discharging his executive functions, 
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making it a crime or misdemeanor for him to | 
exercise his undoubted discretionary power as | 


claimed in his answer under the Constitution. 
He affirmed here with emphasis before the 
Senate that the law was made exclusively forthe 
Executive. He forgot, Senators, that the fifth 


section of the act makes it apply to every man | 
who participates with the Executive voluntarily | 


in the breach of the law, and makes it a high 


tol 


misde meanor for any person to acce pt uny 


hh appointment, &e., 
lmprisoument in the same measure precisely 
} ft 


as the President himse] 


punisuadvie VY Lue and 


} ' T i 
is punishabl 
; 


] do not understand, Senators, why this ine 


; Port ’ 


OL argument Was entered upon, 


I if my friend 
from Ohio was right in cx tl 


ning to the conclu 
sion that there was noching in the conspiracy, 
that there was nothing in issuing the letter 
of authority in violation of the express penal 
provisions of the law, if Mr. Stanton was 
not protected by the law and could be rigeit- 
fully removed. There is a great deal in it 


] +} ’ T } 

Le yond Lobat. The Presid nt had no meht to 
? . ' ’ 

make the appointment. That is the express 

language of your law. And for doing it he is 


liable to indictment whenever the Senate shall 
have executed its power over him by his re 
moval from office. Il explained yesterday how 
it is that he is not liable to prosecution before. 
Your Constitution provides that, after the judg 

ment shall be pronounced upon him of re 

moval from office he may be held to answer 
by indictment for the crimes and misdemean- 
ors whereof he has been impeached. 

1 referred yesterday, Senators, to the facet 
disclosed in the evidence that the President 
has been pursuing these acts of usurpation in 
utter defiance and contempt of the people's 
power to control him since the 
was preferred against him. 
ing of the Senate yesterday what was sworu to 


impeachment 


| read in the hear- 


by Thomas as to the proposition to have an 
order made upon General Grant to compe! the 
surrender of the papers of thi Department ot 
War to his Secretary adinteriim. 1 read in the 
hearing of the Senate yesterday what [homas 
swore to, that the President concluded to deter 
action upon the order which Thomas had writ- 
ten out and left lying upon the table awaiting 
the result of impeachment. Aud, Senators, 
something has transpired here upon the floor 
in the progress of this case which gives signifi 
cance to this conversation between the Presi- 
dent and Thomas, and that was the language 
of his veteran and intrepid friend from Leunes 
see, { Mr. NELSON, | who stood here unmove d 
while he uttered the strong words in the hear 
ing of the Senate, that it was hisown conviction, 
and it was also the conviction or opinion of the 
President himself, that the House of Kepre- 
sentatives had no power under the Constituuion 
to impeach him, no matter what he was guilty 
of, and that the Senate of the United States had 
no power under the Constitution as now or- 
ganized to try him upon impeachment. We 
are very thankful that the President, of his 
grace, permits the Senate to sit quietly and dk 
liberate on this question presented by articles 
of impeachment through the people's Kepre 
sentatives. 

But L ask Senators to consider whether the 
President—for I observe the counsel did not 
intimate that the President was willing to abide 
the judgment—whether the President in this 
matter, after all, is not playing now the same 
réle which he did play when he availed him- 
self of the provisions of the tenure of office act 
to suspend Edwin M. Stanton from office and 
appoint a Secretary ad interim to await the 
action of the Senate ;, whether he is not play- 
ing the same réle that he did play further when 
he availed himself of that act and notified the 
Senate of the suspension, together with the 
reasons and the evidence, agreeing to allow the 
Senate to deliberate, agreeing, if the Senate 
would concur in the suspension and make it 
absolute, to abide the judgment; but, never- 
theless, reserving to himself that unlimited 
prerogative of executive power to defy the final 
judgment of the Senate if it was not in accord 
with his own. Is that the posture of this case? 
I think it bad been well for the President of 
the United States, when he was informing us of 
his opinions on the subject through his learned 
counsel, to have gone aatep further and to have 
informed us whether he would abide the judg- 
ment. He has let us know that we may sit and 
try him, as he let the Senate know before that 
they might sit and consider his reasons of sus- 


|| pension; but he letthem know, when they came 


aoleey 


42 
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to a conclusion adverse to his own, that he || It was a suggestion to him that it would be a 


prosecutions under it, but what court of 4 


0 +} yf 

would not abide their judgment. very great accommodation if the commandant || United States ever so decided? What eco, ‘aie 

He issued an order to Thomas. His counsel || of the military forces of the District of Colum- || manding authority upon the Constitution »... sen 
in the opening—and that is another significant | bia Would receive his orders directly from the | ruled that the law was unconstitutional? |] the 
fact in this case—said it could not be strictly || President andnotfrom the Generalotthe Army. || admit that no such law as that ought to be y: nat 
called a military order; yet the habitual cus- It was a confession, Senators, by indirection, |, your statute-book, of general operation baer I st 
tom of the officers of the Army to obey all the | to be sure—that confession, however, which | application in this country, except in a day Ss but 
orders of a superior, gave it in some sense the || always syllables itself upon the tongue of guilt || national peril. That was a day of nations wh 
force of a military order to Adjutant General || when guilt speaks at all—that General Grant, | peril. There was sedition in the land. The dis 


lhomas, commanding him to take possession 
of the Department of War while the Senate 
was in session and without consulting it. It 
would not surprise me, Senators, at all, if the 
President were to issue an order to-morrow 
to his Adjutant General to disperse the Senate, 
after sending such an utterance as this here 
by the lips of his counsel, that the Senate has 
no constitutional right to try him by reason, 
he says, of the absence of twenty Senators, 
excluded by the action of this body, elected 


the hero of the century, who led your battal- 
ions to victory upon a hundred stricken fields, 
having vindicated the supremacy of the laws by 


| wager of battle, would surely here in the capi- 


tal be faithful to the obligations and the re- 
quirements of law, and refuse to strike hands 
with him. More than that; he had put it in 


| writing and confessed, to which I asked the 
attention of Senators yesterday, to this effect, | 


‘* You knew, General Grant, that my object 
and purpose was to violate and defy the law ; 


l’rench minister was abroad in the Repyh!; 
everywhere attempting to stir up the people, 
enter into combinations abroad hurtful) api 
dangerous to the security of American jnstitg. 
tions. s 

But I pass it. The gentlemen referred ; 
Mr. Jefferson coming into power through his 
hostility to the sedition act of 1798; and he 
had no sooner got into power than he re 
enacted it as to every officer and soldier of 
your Army, and it stands the law of your 


by ten States entitled to representation on this || you accepted the office to circumvent me.’’ | Republic from that day to this. I read from pa 
flocr—a question which the President of the || That is his language in his letter to Grant of | the act of 1806: ra 
United States has no more right to decide nor || the 10th of February. And yet the gentlemen “Any officer or soldier who shall use contemptuoys St 
to meddle with than has the Czar of Russia. || say it is a miserable accusation! Is it? Itis || or disrespectful words against the President of the pt 
It is a piece of arrogance and impudence for || so miserable an accusation that in any other | a + ora de meng Fico, President thereof, $2 
the President of the United States to send to || country than this, where the laws are enforced || the Chief Magistrate or Legislature of any at Ge th 
the Senate of the United State a message that || rigidly, it would cost an executive or military || United States in which he may be quartered, if a al 
they are not constitutionally constituted, and || officer his head to suggest to any subordinate || a officer, shall be cashiered or otherwise p 
; ; : s | punished as a court-martial shall direct; if a nop. 
have no right to decide for themselves the || that he should violate a law, and a penal law || commissioned officer or soldier, he shall suffer such tc 
qualification and election of their own mem- || at that, touching the movement of troops and |) punishment as shall be inflicted on him by the sea- a 
bers when it is the express provision of the || military orders, and so plain that no mortal || tence of a court-martial. ; 0 
Constitution that they shall have that power, |) man could mistake its meaning. IJ say no more || Even unto death. That has been for more cl 
and no man on earth shall challenge it. || upon that point; 1 leave it with the Senate. than sixty years the law of the Republic, t| 
I trust, Senators, after this utterance of the || | The act itself in its second section declares || Using disrespectful language toward the Pres. 0 
President, which is substantially an utterance || that a violation of its provisions shall be a high || ident or using disrespectful language toward d 
that you shall suspend judgment in the matter || misdemeanor in office, punishable by fine and || the Congress is an offense in an officer or fi 
and defer to his will to a trial in the courts || imprisonment in the penitentiary. The rule || soldier. s 
when it shall suit his convenience to inquire || of law is that an attempt to commit a misde- The gentlemen read from the Constitution 
into the rights of the people to have their own || meanor is itselfa misdemeanor. Itis the rule || in the hope, I suppose, to show that it was [ 
laws executed—that the Senate of the United || of the common law, and it is the rule of the || utterly impossible for the Congress of the t 
States will prove itself in the finale of this || District happily, and governs the Presidentand |; United States to inflict pains and penalties by t 
controversy with the President possessed of the || ought to govern himand ought to governevery- {| law for seditious utterances either by their ( 
grand heroic spirit of which the deputies of the || body else within the District. I heard asneer || President or anybody else. If it were com- 7 
nation were possessed in 1789 in France when || about this question, I thought, from one of the || petent for the Congress of 1806 to enact tliat I 
the king sent to its bar his order that the rep- || counsel that it was limited to the District in its || law, it was equally competent for the Congress 


resentatives of the people should disperse. Its 


| operations. If the legislation which is limited || of 1798 to enact a sedition law; and by theact 


illustrious president, Bailly, rising in his place 
was hailed oy the grand master with the in- 
quiry, * You heard the king’s order, sir ?’’ 
* Zen, ov,” 
deputies, said, ‘‘ I cannot adjourn the Assem- 
bly until it has deliberated upon the order.”’ 
** Is that youranswer ?”’ said the grand master. 
‘Yes, sir,’’ and ‘It appears to me that the 


and immediately turning to the | 


exclusively to the District is to be sneered at 
by counsel, what means the provision in the 
Constitution that the Congress shall have ex- 
clusive legislative power over the District? It 


\| is for the protection and defense of the nation. 


But it is not limited altogether to the District 
at last. The act of 1801 was limited to the 
District in applying the common-law rule, but 


of 1801 these seditious utterances made in your 
District are indictable as misdemeanors, 
whether made by the President or anybody 


| else, and especially in an official charged with 


the execution of the laws—for, as | read yes: 
terday, a refusal to do an act required by the 
law of an officer is at common law* indictable 
—the attempt to procure another or others 


assembled nation cannot receive an order;” 
followed by the words of the great tribune of 
the people, Mirabeau, ‘‘ Go tell those who sent | 
you that bayonets can do nothing against the | 
will of the nation.’’ That, sir, is our answer || act he did, by the strict construction that is put 
to the arrogant words of the President that the || upon this question by the counsel for the ac- 
Senate has no constitutional right to sit in || cused, was a crime or misdemeanor under the 
judgment upon the high crimes and misde- || laws of the country. That it was sucha crime 
meanors whereof he stands impeached this || and misdemeanor I have shown. 
day by the Representatives of the people. I leave article nine. 1 now consider article 
I have said, Senators, all that I have occa- || ten, about which a great deal has been said 
sion to say touching the first eight articles pre- || both by the opening counsel and by the con- 
ferred against the President. Havingentered || cluding counsel. he President is in that 
into this conspiracy, having issued this order 


the act which it supports is coextensive with 
the Republic. It is not necessary that the offi- 
cer himself should be indictable in order to hold 
him a yr weNn Itisonly necessary that the 


to violate law, on the part of such officer, is 
also indictable; and, in general, seditious 
utterances by an executive officer at the com: 
mon law always were indictable; that is to say, 
to incite the people to resistance to law or to 
incite the officers of the Army to mutiny or to 
disregard law. 

But, say counsel, this is his guarantied right 
under the Constitution. The freedom of speech, 
says the gentleman, is not to be restricted by 
'alaw of Congress. How is that answered by 
| this act of 1806, which subjects every soldier 
| in your Army and every officer in your Army 


for removal unlawfuily, having issued this let- 
ter of authority unlawfully, it was necessary 


that the President should take another step in || 


his guilty march ; and accordingly he ventured, 
as conspirators always do, very cautiously upon 
the experiment of corrupting the conscience 





article charged with an indictable offense in 


this, that in the District of Columbia he uttered | 


seditious words—I am stating now the sub- 
stance and legal effect of the charge—seditious 
words tending to incite the people to revolt 
against the Thirty-Ninth Congress and to dis- 
regard their legislation, asserting in terms that 


to court-martial for using disrespectful words 


of the President or of the Congress or of his 
superior officers? The freedom of speech guar- 
antied by the Constitution to all the people of the 


United States, is that freedom of speech which 
respects, first, the right of the nation itsell, 


_which respects the supremacy of the nation s 
laws, and which finally respects the rights of 
every citizen of the Republic. I believe in 
that freedom of speech. That is the free 
dom of speech to which the learned gentleman 
from New York referred when he quoted the 
words of Milton: ‘‘ Give me the liberty t 
know, to argue, and to utter freely according 
to conscience above all liberties.’’ That 's 
| the liberty which respects the rights of nations 
and the rights of individuals, which is calle 

| that virtuous liberty, a day, an hour of which, 
_is worth a whole eternity of bondage. That 
‘is our American constitutional liberty—the 
liberty in defense of which the noblest and the 
best of our race, men of whom the world was 
not worthy, have suffered hunger and thirst, 
cold and nakedness, the jeer of hate, the scow 





and staining the honor of the gallant soldier 
who was in command of the military forces of 
the District. He had an interview with him 
the day after he had issued this order, the day 
after he had issued this letter of authority, and 
said to him, ‘Sir, this act of 1867 making ap- 
propriations for the Army which requires all 
military orders to pass through the General of 
the Army, whose headquarters are in the Dis- | 
trict of Columbia, and which declares also that 
any violation of its provisions shall be a high 
misdemeanor in office is an unconstitutional 
law; it is an unconstitutional law, General, 
and it is not within the purview of your com- 
mission.’’ It was simply a suggestion to the 
General that his Commander-in-Chief would 
stand by him in violating the law of the land. 


it was no Congress, that it was a body ‘‘ assum- 
ing to be a Congress”’ ‘‘ hanging upon the verge 
of the Government,’’ and committing also acts 
of public indecency which, as I showed to the 
Senate yesterday upon the authority which I 
read, is at common law an indictable misde- 
meanor, showing a purpose to violate the law 
himself and to encourage and incite others to 
violate the law. The language of the Presi- 
dent was the language of sedition. 
What did the counsel say about it? They 
referred you to the sedition act of 1798, which 
expired by its own limitation, and talked about 
its having been a very odious law. I do not 
| know but they intimated that it was a very 
unconstitutional law. Pray what court of the 
United States ever so decided? There were 
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of power, the gloom of the dungeon, the tor- 
tyre of the wheel, the agony of the fagot, the 
‘«nominy of the scaffold and the cross, and by 
their living and their dying glorified human 
nature and attested its claim to immortality. 
| stand, Senators, for that freedom of speech ; 
hut 1 stand against that freedom of speech 
which would disturb the peace of nations and 
disturb the repose of men even in their graves. 

[here is, Senators, but one other part of 
this case that I deem it my duty particularly 
further to discuss; and that is the allegation 
contained in the eleventh article, which alleges 
specifically the attempt, not the accomplish- 
ment, of the acts, but rests on all the evidence, 
which applies to all the other articles preferred 
against this accused and guilty man—the at- 
tempts by devices to incite the people to resist- 
ance against their own Congress and its laws 


" 


by declaring that it was a Congress of only | 


part of the States; the attempt to prevent the 


ratification by the Legislatures of the several | 


States of the fourteenth article of amendment 
preferred by the Thirty- Ninth Congress on the 
same ground that it was not the Congress of 
the nation and had no power to propose an 
article of amendment to the Constitution, a 
position asserted by him even in his messages 
to the Congress, reasserted in his speech; an 
attempt to prevent the execution of the tenure- 
of-oflice act ; an attempt to prevent the exe- 
cution of the act making appropriations for 
the support of the Army and the Department 
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| 
of War, passed March 2, 1867 ; an attempt to | 


defeat the operation and execution of the act 
for the more efficient government of the rebel 
States. 

Why, said the learned gentleman from Ohio, 
[ Mr. Groesbeck, | the evidence that we introduce 
to support this last averment of the eleventh ar- 
ticle, it appears, wasa thing done by the Presi- 
dent some months before the act was passed. 
The gentleman was entirely right in his dates, 
but he was altogether wrong in his conclusions. 
We introduced the telegram for no such pur- 
pose. 
to sustain that averment of the eleventh article 


We introduced the telegram in order | 


that he attempted to defeat the ratification of | 


the fourteenth article of amendment, an amend- 


ment essential to the future safety of the | 


Republic, by the judgment of twenty-five mil- 
lion men who have so solemnly declared by its 
ratification in twenty-three of the organized 
States of the Union. 


This fourteenth article of amendment, as the | 


Senate will recollect, was passed about the 


month of June, 1866, by the Lhirty- Ninth Con- 


gress. After it had been passed, and ratified 
perhaps by some of the States, the President 
sent this telegram to Governor Parsons, of 
Alabama, dated January 17, 1867: 


“What possible good can be obtained by reconsid- | 


ering the constitutional amendment?” 


It had already been rejected by that Legis- 
ature, 


“TI know of none in the present posture of affairs; 


and I do not believe the peopleof the whole country | 


Will sustain any set of individuals in attempts to 
change the whole character of our Government by 
enabling acts or otherwise.”’ 


‘“‘Any set of individuals,’’ not a Congress, 
but a simple mob. 


“ T believe, on the contrary, that they will eventu- 
ally uphold all who have putriotism and courage to 
stand by the Constitution, and to place their confi- 
dence in the people. ‘There should be no faltering on 
the part of those who are honest in their determina- 
tion to sustain theseveral codrdinatedepartments of 
the Government in accordance with its original de- 
sign. 


Coupled with his messages to Congress, cou- 
pled with the utterances of his counsel from 
fennessee, what is all this but an affirmation 


on the part of the President that the States | 


lately in insurrection after all hold the power 
over the people of the organized States of this 


Union tothe extent that they can neither legis- | 


late for the government of those disordered 
communities, nor amend their own Constitu- 


tion even for the Government and protection of 


themselves? If it does not mean that, it means 
nothing. In the language of the learned coun- 


advocate of the President at this bar, it is an 
attempt on the part of the President to revive 
an expiring rebellion, ‘* the lost cause.’’ It is 
an utterance of his to the effect that unless the 
ten States lately in insurrection choose to as- 
sent, the people of the organized States shall 
not amend their Constitution. The President 
calls on men to rally to his standard in sup- 
port of the coiirdinate departments of the Gov- 
ernment against encroachments of a 
**set of individuals’ upon the rights of the 
people. 


these 


Senators, you remember well what the gen- 
eral provisions of the fourteenth article of the 
amendment were. I desire, however, to the 
right understanding of this question elsewhere 
as well as here, that this article of amendment 
shall go into the record of this case, thus as- 
sailed by thé President in his conspiracy with 
those lately in rebellion, in his attempt to re- 
vive ‘‘ the lost cause,”’ in his attempt to impose 
a fetter upon the nation whichat last will work 
its ruin and crown the rebellion itself with sue- 
The fourteenth article of amendment is 
inthese words: 


cess. 


ARTICLE XIV. 

Section 1. All persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State 
wherein they reside. NoState shall make or enforee 
any law which shall abridge the privileges or immu- 
nities of citizens of the United States; nor shall any 


| State deprive any person of life, liberty, or property 


without due process ot law, nor deny to any person 
within its jurisdiction the equal protection of the 
law. 

Sec. 2. Representatives shall be apportioned | 
among the several States according to their respect- 
ive numbers, counting the whole number of persons 
in each State, exeluding Indians not taxed. But 
when the right to vote at any election for the choice 
of electors for President and Vice President of the 
United States, Representatives in Congress, the ex- 
ecutive and judicial officers of a State, or the mem- + 
bers of the Legislature thereof, is denied to any of 
the male inhabitants of such State, being twenty- 
one years of age and citizens of the United States, or 
in any way abridged, except for participation in re- 
bellion or other crime, the basis of representation 
therein shall be reduced in the proportion which the 
number of such male citizens shall bear to the whole 
number of male citizens twenty-one years of age in 
such State. 

Sec. 3. No person shall be a Senator or Repre- 
sentative in Congress, or elector of President and 
Vice President, or hold any office, civil or miiitary, 
under the United States, or under any State, who, 
having previously taken an oath as qa member of 
Congress, or as an officer of the United States, or as 
a member of any State Legislature, or as an execu- 
tive or judicial officer of any State, to support the 
Constitution of the United States, shall have en- 
gaged in insurrection or rebellion against the same, 
or given aid or comfort to the enemies thereof. But 
Congress may, by a vote of two thirds of each House, 


| remove such disability. 


Sec. 4. The validity of the public debt of the Uni- 
ted States authorized by law, including debts in- 
curred for payment of pensions and bounties for ser- 


| vices in suppressing insurrection or rebellion, shall 


not be questioned. But neither the United States 


| nor any State shall assume or pay any debt or obli- 


gation ineurred in aid of insurrection or rebellion 
against the United States, or any claim for the loss 
or emancipation of any slave; but all such debts, 


| obligations, and claims shall be held illegal and 
void. 


Sec. 5. That Congress shall have power to enforce, 
by appropriate legislation, the provisions of this 
article, 

That is the article which the people desire 
to adopt, and that which President by co- 
operation and combination with those lately 
in rebellion seeks to defeat. What right had 
he to meddle with it? The gentlemen under- 
took to draw a distinction between Andrew 
Johnson the citizen, and Andrew Johnson 
the President. I thought, Senators, at the 
time I could see some significance in it. It 
was a little hard for them to stand here and 
defend the right of the President under his 
sworn obligation to take care that the laws 
be faithfully executed, and to support the 
Constitution under the law and in accord- 
ance with the law and the limitations of the 
law, to excuse him as President for any of 
those utterances. It was a much more easy 
matter, if you will, to excuse him as private 


'eitizen Andrew Johnson for saying that the 


sel from New York, who appears as the able || 





people were without a Congress, and that being 
without a Congress their legislation was void, 
and, of course, was not to be enforced except 
in so far as he saw fit to approve or to enforce 
it; that being without a Congress, they had no 
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right to propose this article of amendment 
essential to the future life of the Republic. 
W hat was this at last but saying that rebellion 
works no forfeiture? What was this at last 
but saying that by acts of secession and acts of 
rebellion in sufficient numbers among eleven 
States, or more than one fourth of all the 
States of the Union, and a persistent refusal 
to elect members to Congress, they by 
deprive the people of legislative pow er, and by 
the same method deprive the people of the 
power to propose amendments to their own 
Constitution? 


toere 


No more offensive words, Senators, ever were 
uttered by an executive officer in this country 
or any country ; no utterances more offensive 
could by possibility be made by Andrew John 
son. ‘They are understood by the common, 
plain people as the utterances of an expiring 
rebellion in aid of the lost cause. Hostility 
to the amendment—why? Because, among 
other things, it forever makes slavery impos 
sible inthe land; because, among other things, 
it makes the repudiation of the plighted faith 
of this nation, either toits living or to its dead 
defenders, forever impossible in the land; be- 
‘ause, by its further provisions, it makes the 
assumption of any debt or liability contracted 
in aid of the rebellion, either by State or con 
gressional legislation, forever impossible in the 
land ; because, by its provisions, it makes com- 
pensation for slaves forever impossible in the 
land, either by congressional enactment or by 
State legislation. Is that the secret of this 
hostility? If not, then what is it? Simply 
that you have no Congress and no right to 
amend the Constitution; that your nationality 
is broken up and destroyed. And his own ad- 
viser and counselor in this presence took the 
same ground, only he attempted to quality it by 
saying that you nmght have the power of ordi- 
nary legislation, although you had no power 
of impeachment, and said that was the 
dent's opinion, gave us notice in advance that 
that was the President's opinion. He will 
allow you to proceed with the mockery of the 
érial, giving you notice, however, that you have 
no right to pronounce judgment unless you 
pronounce judgment of acquittal ! 

As I said before, Senators, all the facts of 
this case support the averment of the eleventh 
article of impeachment. I do not propose to 
review them. I have referred already at suffi- 
cient length to the facts which do support it. 
I only ask Senators to remember when they 
come to deliberate that there are several aver- 
ments in the eleventh article of these attempts 
to violate the law which 1 have shown by your 
act of 1801 and the rule of common law are 
indictable in the District ; that these were com 
mitted within the District; and that the aver- 
ments are divisible. You might find him not 
guilty of one of the averments in the eleventh 
article and find him guilty of another. Surely 
you will find him guilty, and must find him 
guilty, upon your consciences, if you hold it to 
be a crime tor the President purposely and 
deliberately to attempt to prevent the execu- 
tion of alaw of Congress, with or without foree, 
with or without threat of intimidation. You 
must under the eleventh article find this man 
guilty of having entered into such combination 
and having contrived and devised to defeat 
and hinder and prevent, as averred in that 
article, the execution of the tenure-of-oflice 
act, especially, as therein averred, to prevent 
the Secretary of War from forthwith resuming 
the funetions of his office in obedience to the 
requirements of the act. And it is no matter 
whether Secretary Stanton was within the act 
or without it, it was decided by the legislative 
department of the Government, by the Senate 
of the United States under the Constitution, 
and its decision under the law should have con- 
trolled the President, as it certainly must con- 
trol the Secretary. 

The law was mandatory—it commanded the 
Secretary, upon the decision of the Senate and 
notice given to him, forthwith to resume the 
functions of that office, and for disobedience 
to its commands, after such judgment of the 
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Senate and such notice, he Limself should be |! ators have attended to what I have said. It || suggestions of the President, may decide every its 1 
impeached. Now, this fact being established + is only needful for me to remind them that || question of impeachment which can possib]; ns 
i and confessed, how is the Senate to get away it is answered by the President that he claims || arise by reason of the malfeasance and guilty her 
i from it when the resident himself puts il in the power indefinitely Lo suspe nd the heads acts ofa President in oflice, and defy the power Lac 
' writing and confesses, on the 10th day of heb- | of Departments during the session of the Sen- || of the people to impeach him and try him . ay 
; ruary, 1868, that as early as the 12th day of | ate without their advice and consent, and to || the Senate. What, the Supreme Court to lens 
- August, 1867, it was his purpose to prevent | fill the vacancies thus made by appointments decide a question of this sort for the Senate thre 
. Kdwin M. Stanton from resuming the functions | ad interim; that he claims the right to inter- || of the United States, when the Constitution of 1 
if of that oflice, and therefore it was his purpose, || pret the Constitution for himself, and, in the || declares that the Senate shall have the solo 
ip as alleged in the eleventh article, to prevent, | exercise of that right, to pronounce for him- || power to try all impeachments, which | gaia int 
HW bY pos ibility he could, the execution of the self upon the validity of every act of Con- || before necessarily includes the sole power to , 
law’ Senators, | can waste no further words | gress which may be placed upon the statute || try every question of law and fact finally and n 
upon the subject. It is useless for me to ex- | book, and therefore, by virtue of his preroga- || forever between the President and the people! nis 
haust my strength by further argumentation. | tive as the Executive of the United States, in || That is my answer. That is the position we ius 
| assuine, Senators, after all that I have said | defiance of your laws and in defiance of the || assume here, on behalf of the peopie, before twe 
on this subject, that | have made itclear tothe | transcendent power of impeachment, vested || theSenate. If weare wrong; if, after all, you un) 
entire satisfaction of every Senator that the by the people in their House of Representa- Senators, can cast the burden which, iy our she 
substantive averments of the various articles |, tives, he may suspend the laws and dispense || judgment, the Constitution imposes upon you, un] 
preferred by the House of Representatives || with their execution at his pleasure! ||} and upon you alone, on the courts, thereby det 
against the President are established by the | That is the position of the President. These depriving the people of the power of removing the 
proof aud confessed substantially by his answer. |’ are the offenses with which he stands charged. || an accused and guilty President, that is - tue 
I hold, Senators, that these articles are sub- |, They have acquired and taken something of || you. We do not entertain for a moment the un} 
stantially established upon the proofs in the |) technical form and shape in the articles; but || belief that the Senate will give any counte- Set 
case, upon the confessions of the President | the effect of the charges against the President || nance to this position assumed by the Presi. the 
himself of record in his answer, in this, that | is usurpation in office, susperfding the people’s || dent in his answer, and which at last constitutes the 
the President did issue his order for the re- |, laws, dispensing with the execution thereof || his sole defense. S 
moval of the Secretary of War during the ses purposely, with intent to violate them, and, in || These acts charged, then, as I said, are acts gre 
sion of the Senate of the United States in | the language of the article, to hinder and to || of usurpation in otlice, criminal violations of it is 
violation of the provisions of the act of March || prevent their execution. || the Constitution and laws of the land; and jp- the 
2, 1807, regulating the tenure of certain civil The attempted avoidance set up is an im- || asmuch as they are committed by the Chief ; is f 
offices, and with the intent to violate it, which | plied judicial power, as it was called by the || Magistrate of the nation, dangerous to the pub- nov 
intent the law implies, and which intent the |) learned counsel of the President, to determine | lie liberties. The people, Sesators, have de- the 
President expressly confesses. || for himself the true construction of the Consti- || clared in words too plain to be mistaken and law 
Phat his guilt is turther established in this: |, tution and judicially to determine for himself || too strong to be evaded by the subtleties of a Cor 
that he did issue his letter of authority to || the validity of all your laws. I have endeav- || false logic, that the Constitution ordained by den 
Thomas in violation of that act, with the intent, || ored to show, Senators, that this assumption || them and the laws enacted by their Representa- "and 
as declared by himself, to prevent the Seere- | of the President is incompatible with every || tives in Congress assembled shall be obeyed, Th 
tary of War from resuming the functions of |) provision of your Constitution ; thatit is at war || and shall be executed and enforced by their injt 
the office after he himself had suspended him || with all the traditions of the Republic; that |) servant, the President of the United States, cos 
in pursuance of the provisions of the act, and } it is in direct conflict with the contemporane- || until the same shall be amended or repealed in ust 
submitted the same to the judgment of the |} ous and continued construction of the Consti- || the mode prescribed by themselves. They have it | 
Senate according to its requirements. || tution by the legislative, executive, and judicial || written this decree of theirs all over this land in ant 
That he is guilty further in this: upon the | departments. 1 have endeavored alsotoimpress || the tempest and fire of battle. ren 
proofs that he did unlawfully conspire with || you, Senators, with my own conviction that || When twelve million people, standing within his 
Lorenzo Thomas, as charged in the fourth, fifth, || this assumption of the President to interpret || the limits of eleven States of this Union, en- wit 
sixth, and seventh articles, with or without || the Constitution and the laws for himself, to || tered into confederation and agreement against be 
force, with or without intimidation, to preveyt || suspend the execution of the laws at his pleas- || the supremacy of the Constitution and laws, by 
and hinder the Secretary of War from holding || ure, is an assumption of power simply to set || and conspired to suspend their execution and an 
the oflice in direct violation of the terms of || aside the Constitution, to set aside the laws, || to annul them within their respective territo- tie 
the tenure-of-oftice act. ‘| and to annihilate the Government of the peo- || rial limits, from ocean to ocean, by a sublime ust 
That he is guilty further in this: that he did || ple. This is the President’s crime: that he || uprising, the people stamped out in blood the or 
attempt to induce General Emory to violate || has assumed this prerogative, dangerous tothe || atrocious assumption that millions of men were ust 
the act making appropriations for the support || people’s liberties, violative alike of his oath, || to be permitted, acting under State organiza- wh 
of the Army, the violation of which act is by || of the Constitution, and of the laws enacted |/ tions, to suspend for a moment the supremacy the 
its second section declared to be a high mis- || under the Constitution. I have also endeay- || of the Constitution. or the execution of the in 
demeanor in oflice. ored to show to the Senate that these offenses, || people’s laws. Is it to be supposed that this im 
lhat he is guilty further in this; that by his || as specified in the articles, are impeachable, | great and triumphant people, who but yester- we 
intemperate aud scandalous harangues he was || and are declared by the laws of the land to be || day wrote this decree of theirs amid the flame " 
guilty of a great public indecency and of the | high crimes and misdemeanors, indictable and || of battle, are now at this day tamely to submit dot 
attempt to bring the Congress of the United |) punishable as such. || to the same assumption of power by a single Pay 
States into contempt and to incite the people || And yet the President has the audacity in || man, and he their own sworn Executive? Lei un 
to sedition and anarchy. his answer—and I go not beyond it to convict || the people answer that question, as they assur- “e 
Phat he is guilty in this: that by denyingthe | him—to come before the Senate and declare || edly will answer it, in the coming elections. abi 
constitutionality of the Thirty-Ninth Congress, || in substance: ‘*Admitting all that is charged |! Is it not in vain, I ask you, Senators, that ten 
and by his acts before referred to, he did as- || against me to be true; admitting that I did |! the people have thus vindicated by battle the ing 
sume to himself the prerogative of dispensing || suspend the execution of the laws; that I did || supremacy of their own Constitution and laws, ade 
with the laws, of suspending their execution | enter into a conspiracy with intent to prevent || if, after all, their President is permitted to sus- the 
at pleasure, until such time as it might suit his || the execution of the laws, that it was my pur- pend their laws and dispense with the execu: 
own convenience to test the question of their || pose to preveut their execution, that I did || tion thereof at pleasure, and defy the power cor 
validity or to ascertain the true construction | issue a letter of authority in direct violation || of the people to bring him to trial and judg- agi 
of the Constitution in the courts of the United || of the law; nevertheless, I say it was my right || ment before the only tribunal authorized by ore 
States. | to do so, and it is not your right to hold me || the Constitution to try him? Thatis the issue in 
And that by contriving with those lately in || to answer, because by torce of the Constitu- |! which is presented before the Senate for deci wil 
insurrection he did further attempt to prevent || tion I am entitled to interpret the Constitution !| sion by these articlés of impeachment. By ha 
the ratilication of the fourteenth article of || for myself, and to decide upon the validity of || such acts of usurpation on the part of the ry 
amendment to the Constitution; and by all |) a law, whether it conflicts with a power can- || ruler of a people, I need not say to the Senate, m« 
these several acts did attempt to prevent the || ferred upon me by the Constitution, and if it || the peace of nations is broken, as it is only by lay 
execution of the tenure-of-otlice act, the ex- |, does I must take the necessary steps to test its Sballisse to law that the peace of nations }s tri 
ecution of the Army appropriation act, and the || validity in the courts of justice.’ That is the || maintained and their existence perpetuated. on 
execution of the act for the more eflicient gov- President's answer as recorded here. || Law is the voice of God and the harmony o! of 
ernment of the rebel States. | I have endeavored to show, further, that the || the world— 
lhese facts being thus established will not || civil tribunals of this country, under the Con- | ** It doth preserve the stars from wrong, a ag 
only enforce conviction upon the Senate, in my || stitution, can by no possibility have any power || Through it the eternal heavens are fresh and stron : pr 
judgment, but they will enforce conviction as | to determine any such issue between the Pres- || All history is but philosophy teaching | y co 
well upon the minds of the great body of the | ident and the people. 1 do not propose to || example. God is in history, and throug! t th 
people of this country. || repeat my argument, but I ask the Senate to | teaches to men and nations the profoundest th 
Nothing remains, therefore, Senators, for me || consider, that if the courts shall be allowed to || lessons which they learn. It does not surprise au 
further to consider in this discussion than the | intervene, and in the first instance decide any || me, Senators, tha. the learned counsel for the cle 
confession and attempted avoidance of the | question of this sort between the people and || accused asked the Senate, in the considerati n to 
President as made in his answer. I have an- || the accused President, it necessarily ta re- || of this question, to close that volume of instruc: ex 
ticipated it in the body of my argument. Sen- || sult that the courts at last, acting upon the || tion, not to look into the past, not to listen to | a 
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ices. Senators, from that day when the 
tion was written upon the graves of the 
heroes of I ‘he rmopyle, ‘* Stranger, go tell the 
Lacedemonians that we lie here in ‘obedie nce 
ro their laws,’ to this hour, no profounder 
lacgson has come down to us than this: that 
‘hrough obedience to law comes the strength 
ations and the safety of men. 
No more fatal provision ever found its way 
t) the constitutions of States than that 
tended for in this defense which recog- 
nizes the right of a single despot or of the 
any to discriminate in the administration of 
istice between the ruler and the citizen, be- 
tween the strong and the weak. It was by this 
unjust discrimination that Aristides was ban 
ished because he was just. It was by this 
unjust discrimination that Socrates, the wou- 
der of the Pagan world, was doomed to drink 
the hemlock because of his transcendent vir- 
tues. Itwas in honorable protest against this 
unjust discrimination that the great Roman 
Senator, father of his country, declared that 
the force of law consists in its being made for 
the whole community. 

Senators, it is the pride and boast of that 
great people from whom we are descended, as 
tisthe} pride and boast of every American, that 
the law is the su ipreme power of,the State and 
is for the protection of each by the combined 

wer of AL. By the constitution of England 

: hereditary monarch is no more above the 
law than the humblest subject; and by the 
Constitution of the United States the Presi- 
lent is no more above the law than the poorest 
and most friendless beggar in your streets. 
(he usurpations of Charles I inflicted untold 
injaries upon the people of England, and finally 
cost the usurper his life. The subsequent 
usurpations of James Il—and I only refer to 
it because there is between his official conduct 
and that of this accused President the most 
remarkable mes that I have ever read in 
history—filled the brain and heart of England 
with the conviction that new securities must 
be taken to restrain the prerogatives asserted 
by the Crown if they would maintain their 

‘ient constitution and perpetuate their liber- 
ties. It is well said by Hallam that the 
usurpations of James swept away the solemn 
ordinances of the legislature. Out of those 
isurpations came the great revolution of 1688, 
a resulted, as the Senate well know, in 

dethronement and banishment of James, 
in the elevation of William and Mary, in the 
immortal Declaration of Rights, of which it is 
vell said that it is— 

‘The germ of the !aw which gave religious free- 
lom to the Dissenter; which secured the independ- 
ence of the judges; which limited the duration of 
Parliaments; which placed the liberty of the press 
under the protectien of juries; which prohibited the 
slave trade; which abolished the sacramental test; 
which relieved the Roman Catholies from civil dis- 

ilities; which reformed the representative sys- 
tem—of every good law which has been passed dur- 

x a hundred and sixty years; of every good law 
which may hereafter in the course of ages be found 

essary to promote the public weal and to satisfy 
the demands of public opinion.” 

Senators, that great Declaration of, Rights 
containsin substance these words of accusation 
against this king of England: he has endeav- 
ored to subvert the liberties of the kingdom 
in this, that he has suspended an id dispensed 
with the execution of the laws; in this, that he 
has issued commissions under the great seal 
contrary to law; in this, that he has levied 
money to the use of the Crown contrary to 
law; in this, that he has caused cases to be 
tried in the king’s bench which are cognizable 
only in the Parliament. (The Lords Journal 
of Parliament, vol. 14, p. 125.) 

[ ask the Senate to notice that these charges 
against James are substantially the chatges 
presented against this accused President an.t 
confessed here of record, that he has suspended 
the laws and dispensed with the execution of 
the laws, and in order to do this has usurped 
authority as the Executive of the nation, ‘ae 
claring himself entitled under the Constitution 
to suspend the laws and dispense with their 
execution. He has further, like James, issued 
& commission contrary to law. He has further, 
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like James, attempted to cones the appro- 


priated money of the people ec ‘ary to law. 
And he has further, like Jaen g, ‘aliunall it 
is not alleged against him in the articles of 
impeachment, it is confessed in his answer, 
attempted to cause the question of his responsi 


bility to the people to be tried, not in the king’s 


bench, but in the Supreme Court, when that 


question is alone cognizable in the Senate of 
the United States. Surely, Senators, if these 
usurpations, if these endeavors on the part of 
James thus to subvert the liberties of the » peo- 


ple of England cost him his crown and king 
dom, the like offenses commi tted by Andrew 
Johnson ought to cost him his office and sub 
ject him to th: ut perpetual disability pronounce »d 
by the peop! through the Constitution upon 
him for his high crimes and misdemeanors. 
Senators, you will pardon me—but I[ will 
detain you but a few moments longer—for ask 
ing your attention to another view of this ques- 
tion between the people and the lox cutive, | 
use the words of England's brilliant historian 
when I say had not the legislative power of Eng- 
land triumphed over the usurpations of James, 
‘*with what a crash, felt and heard to the 
the world, would the whole vast 
May God ior 


+ ‘ 


on oe } 

iartnest endso! 

brie of society have fallen.’’ 
ec of society have tfalien. 


Vel 
bid that the future historian shall record of this 
day's proceedings, that by reason of the failure 


Of the legisiatly > pows roftthe pe yple to trit ur iph 


over the usurpations of an apostate President 
through the defection of the Senate of the Uni 
ted States, th jus fabric (meri tn empl 
fell and perished from the earth! The great 
revolution of 1688 in Emgland was a forerun 
ner of your own Constitution. The Declara 
tion of Rights to which I have referred but 
reasserted the ancient « stitution of En sland, 
not found in any written instrument, but seat- 
tered through the statutes of four centuries. 
The great principles thus reasserted by th 
Declaration of Rights in 1688 were, that no 
law should be pass¢ d without the consent of 
the Rept sentatives of th nation no tax 
should be laid, no regular liery mald be 
kept up, no citizen should be deprived for a 
single day of his liberty by th ur ry will 
of the sovereign, no tool of power iould 


yal mandate in justification for 
the violation of any legal right of the hum- 
' 
} 


ue as- 


plead the roy: 


, and forever swept away 
sumption that the executive pre rorative was 
above the fundamental law. These were the 
principles, Senators, involved in that day in 
the controversy between the people and their 
recusant sovereign. They are precisely the 
principles this day involved in this contro- 
versy be tween the people and their recusant 
President. Without revolution, Senators, like 
the great Parliament of 1688, you are asked to 
reassert the principles of the Constitation of 
your country, not to be searched for through 
the statutes of centuries, but to be found in 


blest citizen 


that grand, sacred, written instrument given 
yy the fathers of the Republic. The 
Constitution of the United States, as I have 
said, embodies all that i is valuable of England's 
Declaration of Rights, of England’s constitu- 
tion and laws. It was ordained by the people 
of the United States amid the convulsions and 
agonies of nations. By its express provisions 
all men within its jurisdiction are equal before 
the law, equally entitled to those rights of 
person which are as universal as the material 
structure of man, and equally liable to answer 
to its tribunals of justice for every injury done 
either to the citizen or to the State. 

It is this spirit of justice, of liberty, of equal- 
ity, Senators, that makes your Constitution 
dear to freemen in this and in all lands, in that 
it secures to every man his rights, and to the 
people at large the inestimable right of self- 
government, the right which is this day chal- 
lenged by this usurping President, for if he be 
a law to himself the people are no longer their 
own law makers through their Representatives 
in Congress assembled. The President thereby 
simply becomes theirdictator. Ifthe President 
become a dictator he will become so by the judg- 
ment of the Senate, not by the text of the Con- 
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stitution, not by any interpretation heretofore 
putupon it by any act of the people, nor by any 
act of the people's Repres ntatives. The Rep- 
resentatives ot the people hi ve disc! harged their 
duty in his impeachment. hey have presented 
him at the bar of the Senate for trial, in that he 
has usurped and attempted to combine in him 
self the legislative and executive powers of this 
great people, thereby claiming for himself a 
power by which he may annihilate their Gov- 
ernment. We have seen that when the suprem- 





acy of their Constitution was chalienged by 
battle the people made such sacrifice to main- 
tain it as has no parallel in history. 

Senators, can it be that after this triumph 
of law over anarchy, ot rent over wrong, ot 
patrioti sm over treason, the Constitution and 
laws are again to be assailed in the eapital of 
the nation in the person of the Chief Magis- 
trate, and by the judgment of the Senate he is 
to be protected in that usurpation ? The Pres 
ident by his answer and by the representations 
of his counsel asks you, deliberate ‘ly asks you, 
by your j judgment to ont the accused above the 
Constitution which he has violated and above 
the people whom he has betrayed; and that 
oo, upon the pretext that the President has 
the rietit judicially to construe the Constitution 

wr himself, judicially to decide tor himself the 
validity of your laws, and to plead in justifica- 


tion at your bar that his only purpose in thus 
violatin: rthe Constitution and the laws ts to test 
their vatidi y and ascertain the co ruction of 
he Constitution upon h wn motion in the 
courts of justice, and thereby suspend your 
further proceedin r 

L ask you, Senators, how long men would 
deliberate upon the question whether a private 
citizen, arraigned at the bar of ore of your 
tribunals of justice for a criminal violation of 


1¢ law, should be permi 


in jJustifiention of his criminal act that his only 
purpose was to interpret the Constitution and 
laws for himself, that he violated the law tn the 
exercise of his prerogative to test its validitye 
Hh Liter at 1¢ day as m if suit his own con 

\ ence ilu the urts Ot t f su ¥, 5eu 

at , it isas competent for the private citizen 
ton rpose wh yusthi ition inanswer t Lire 

in one of your tribunals of justice as it is for 
the President of the United States to inte rpose 


it, and for the simple reason that the Coustitu 
tion is no respector of persons and vests neither 
in the President nor in the private citizen judi 
cat power. 
rdon me, Senators, for saying it; I speak 

it in no offensive spirit; Ispeak it from a sense 

f duty; [ utter but my own conviction and 
i sire to place it upon the record, that for the 
Senate to sustain any such plea, woul " in my 
jad ement, be a gross violation of the eady 
violated Constitution and laws of a free pe eop le 

Can it be, Senators, that by your decree you 
are at last t to make this discrimination between 
the ruler of the pe ople anc d the private citizen, 
and ailow him to interpose his assumed right 
to interpret judicially your Constitution and 
laws? Are you solemnly to proclaim by your 
decree : 

‘Plate sin with sold, 


And the strong lance of just urtless br eaks: 


Arm it in rags, a pigmy’s straw doth pierce it?” 


I put away, Senators, the possibility that the 
Senate of the United States, equal in dignity 
to any tribunal in the world, is capable of re- 
cording any such decision even upon the pett- 
tion and prayer of this accused and guilty 
President. Can it - that by reason of his 
great office the President is to be protected 
his high cleat rom misdemeanors, violative 
alike of his oath, of the Constitution, and of 
the e xpre ss letter of your written law enacted 
by the le gislative departm nt of the Grovern- 
ment 

Senators, I have said perhaps more than I 
ought to havesaid. I have said perhaps more 
than there was occasion to say. I know that 
1 stand in the presence of men illustrious in 
our country’s history. I know that I stand m 
the presence of men who for long years have 
been in the nation’s councils. I kuow that I 
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stand in the presence of men who may, in some 
sense, be called to-day the living fathers of 
the Republic. I ask you, Senators, to con- 
sider that | speak before you this day in behalf 
of the violated law of a free people who com- 
I ask you to remember that I 
day under the obligations of my 
1 ask you to consider that I am not in- 
sensible to the significance of the words of 
which mention was made by the learned coun- 
sel from New York: justice, duty, law, oath. 
I ask Senators, to remember that the 
great principles of constitutional liberty for 
which L this day speak have been taught to 
men and nations by all the trials and triumphs, 
vy all the agonies and martyrdoms of the past ; 
that they are the wisdom of the centuries 
uttered of the human race who 
were made perfect through suflering. 

I ask you, to consider that we 
stand this day pleading for the violated majesty 
of the iaw, by the graves of a half million of 
martyred hero-patriots who made death beau- 
tiful by the sacrifice of themselves tor their 
country, the Constitution, and the laws, and who 
by their sublime example have taught us that all 
must obey the law; that none are above the 
law; that no man lives for himself alone, but 
each for all; that some must die that the State 
may live ; that the citizen is at best but for to- 
day, while the Commonwealth is for all time ; 
and that position, however high, patronage, 
however powerful, cannot 
shelter crime to the peril of the Republic. 

It only remains for me, Senators, to thank 
you, as | do, for the honor you have done me 
by your kind atuention, and to demand, in the 
name of the House of Representatives, and of 
the people of the United States, judgment 
against the accused for the high crimes and 
misdemeanors in office whereot he stands im- 
peached, and of which before God and man he 
18 guilty. 

As Mr. Manager Biycuam concluded there 

ewere manifestations of applause in different 
portions of the galleries, with cheers. 


The CHIEF JUSTICK. Order! 


mission me, 
speak Luis 


oath. 


you, 


by th } ‘ 
ytlhoe erect 


Senators, 


Order! 


If this be repeated the Sergeant-at-Arms will | 


clear the galleries. 


This announcement was received with laughter | 


and hisses by some persons in the galleries, 
while others continued the cheering and clap- 
ping of hands. 

Mr. GRIMES. Mr. Chief Justice, I move 
that the order of the court to clear the galleries 
be immediately enforced. 

The motion was agreed to. 

The CHIEF JUSTICE. The Sergeant-at- 
Arms will clear the galleries. {| Hisses and 
cheers and clapping of hands in parts of the 
galleries.| If the offense be repeated the 
Sergeant-at-Arms will arrest the offenders. 

Mr. TRUMBULL. I move that the Ser- 
geant-at-Arms be directed to arrest the persons 


making the disturbance, if he ean find them, | 


as well as to clear the galleries. 

The CHIEF JUSTICE. The Chief Justice 
has already given directions to that effect. 

| The Sergeant-at-Arms, by his assistants, 
continued to execute the order by clearing the 
galleries. | 

Mr. CAMERON. Mr. President, I hopethe 
galleries will not be cleared. A large portion 
of the persons in the galleries had a very dif- 
ferent feeling from that expressed by those who 
clapped and applauded. It was one of those 


be permrted to | 


extraordivary occasions which will happen | 


sometimes——— 

Several SENATORS. 

Mr. FESSENDEN. 
order. 

The CHIEF JUSTICE. 
order. 

Mr. CAMERON. We all know that such 
outbursts will oceasionally take place—— 

Mr. JOHNSON, 1 call the member to 
order. 

The CHIEF JUSTICE. The Senator from 
Pennsylvania is not in order. The galleries 
will be cleared. 


Mr. CONNESS. 


{ call the Senator to 


Debate is not in 


Mr. President, I move | 


Order. lj 


SUPPLEMENT TO 


that the court take a recess for fifteen min- 
utes. 

Several SENATORS. 
are cleared. 

Phe CHIEF JUSTICE. The question is on 
the motion of the Senator from California, 
that the Senate, sitting as a court of impeach- 
ment, take a recess for fifteen minutes. 

‘The motion was not agreed to. 

Mr. DAVIS. I ask the presiding officer 
to have the order to clear the galleries en- 
forced. 

The CHIEF JUSTICE. The Sergeant-at- 
Arms states to the presiding officer that the 
order is being enforced as fast as practicable. 

Mr. SHERMAN. Mr. President, is it in 
order to move that the Senate retire to its 
Chamber for deliberation? I will make that 
motion, if it is in order. 

Mr. TRUMBULL. I hope not. 

The CHIEF JUSTICE. The Chief Justice 
thinks that until the order of the Senate is 
enforced it cannot properly take any other 
order or proceed with any other matter. 

Mr. SHERM AN. Very well. 

Mr. TRUMBULL. No order can be made 
until the galleries are cleared. ‘That order is 
being executed, 

Mr. SHERMAN... I think many persons in 
the galleries do not understand that they are 
ordered to leave the galleries. There is some 
misapprehension, I think. 

The CHIEF JUSTICE. The persons in 
attendance in the galleries are informed that 
the Senate has made an order that the galleries 
be cleared, and it is expected that those’in the 
galleries will respect the order. 

The galleries having been cleared, with the 
exception of the diplomatic gallery and the 
reporters’ gallery, 

Mr. ANTHONY. Mr. President, I move 
that the further execution of the order be dis- 
pensed with. 

Mr. TRUMBULL. 
be executed. 

Several Senators. So do I. 

The CHIEF JUSTICE. Does the Senator 
from Rhode Island withdraw his motion ? 

Mr. ANTHONY. No, sir; 1 make the 
motion. 


The CHIEF JUSTICE. 


Not until the galleries 


I insist that the order 


The Senator from 





Mr. CAMERON. No; but I desire tia: 
your order shall be carried out. 

The CHIEF JUSTICE. The Chief Justice. 
is informed that the reporters who occupy the 
reporters’ gallery are still there. Is it the 
pleasure of the Senate that they shall remajy,» 

Mr. CONNESS. I renew the motion for q 
recess. 

The CHIEF JUSTICE. The Chief Justic. 
desires to execute the will of the Senate pre. 
cisely, and wishes to understand what it is, 
The Senator from Pennsylvania has very pr p- 
erly called the attention of the Chief Justice 
to the fact that the reporters still remain in the 
galleries. Is it the pleasure of the Senate—— 

Several Senators, ‘They are all out now. 
They are all gone. 

The CHIEF JUSTICE. Then the order js 
completely executed. The Chair will now 
recognize the Senator from California. 

Mr. CONNESS. I move a recess. 

Several Senators. Oh, no. 

Mr. CONNESS. If it is manifestly not the 
judgment of the Senate, of course I do not 
want the question put. 

The CHIEF JUSTICE. 
withdraw his motion? 

Mr. CONNESS. I withdraw it. 

The CHIEF JUSTICE. The question is On 
the motion of the Senator from Maine, [ Mr. 
Morr, ] that when the Senate, sitting as a 
court of impeachment, adjourn to-day, it ad. 
journ to meet on Saturday next at twelve 
o'clock. 

Mr. CONNESS. 
yeas and nays. 

The yeas and nays were ordered; and being 
taken, resulted—yeas 22, nays 29; as follows: 

YEAS—Messrs. Anthony, Cattell, Cragin, Dixon, 


Doolittle, Fessenden, Fowler, Frelinghuysen, Grimes, 
Henderson, Howard, Johnson, Morrill of Maine, Nor- 


Does the Senator 


On that I eall for the 


| ton, Patterson of NewIlampshire, Patterson of Ten- 


| nessee, 


Ross, Saulsbury, Sprague, ‘Trumbull, Van 


| Winkle, and Willey—22. 


NAYS—Messrs. Buckalew, Cameron, Chandler, 
Conkling, Conness, Corbett, Davis, Drake, Edmunds, 


'| Ferry, Harlan, Hendricks, Howe, MeCreery, Morgan, 
| Morrillof Vermont, Morton, Nye, Pomeroy, Ramsey, 
| Sherman, Stewart, Sumner, Thayer, Tipton, Vickers, 
| Williams, Wilson, andYates—29. 


Rhode Island moves that the further execution | 
of the order in regard to clearing the galleries | 


be suspended. 

Mr. CONKLING. 
of the Chair. I inquire whether the suspension 
of the order will open all the galleries for the 
return of those who have been turned out? 

The CHIEF JUSTICE. The Chief Justice 
thinks it would have that effect. 

Mr. TRUMBULL. I hope the order will 
not be suspended. Let it be executed. 

The CHIEF JUSTICE. The question is on 
the motion to suspend the order clearing the 
galleries. 

‘Lhe motion was not agreed to. 

The CHIEF JUSTICE. 
be cleared. 

The diplomatic gallery having been cleared, 

Mr. MORRILL, of Maine. 


motiou. It is that when the Senate, sitting for 


The galleries will | 


I wish to ask a question | 


Mr. Chief Jus- | 
tice, I desire, if it is in order, to submit a || 


the trial of the impeachment, adjourn to-day, it || 


adjourn to Saturday next at twelve o'clock. 
Mr. CAMERON. Before that 
The CHIEF JUSTICE. Debate is not in 
order. 
Mr. CAMERON. I want to say that the 
motion was made against my judgment for 





| clearing the galleries; but it was agreed to. I 


perceive that the galleries are not yet cleared ; 
and until that order is carried out I will not 


consent to any business. 

The CHIEF JUSTICE. The Chief Justice 
sees nobody in the galleries. 

Mr. CAMERON, The persons I refer to 
are behind the Chief Justice. (Referring to 


the reporters’ gallery. ) 


} 
| 


The CHIEF JUSTICE. Does the Senator | 


from Pennsylvania object to—- 


| 
j 


NOT VOTING—Messrs. Bayard, Cole, and Wade—3, 
So the motion was not agreed to. 


Mr. EDMUNDS. I move that when the 
court adjourns it adjourn to meet on Friday 
next at twelve o'clock. 

Mr. CONNESS. OnthatI call for the yeas 
and nays. 

Mr. SHERMAN. I ask the Senator from 
Vermont if he will not postpone his motion 
until we settle the question of the amount of 
debate to be allowed. 

Mr. EDMUNDS. My motion is that when 
the court adjourns to-day it adjourn to the time 
named. 

Mr. SHERMAN. I preferto settle the other 
question. After that is settled I will vote to 
adjourn over. 

Mr. EDMUNDS. For the time being then, 
Mr. President, | withdraw the motion. 

Mr. SHERMAN. There is a pending reso- 
lution, offered, I think, by the Senator from 
Vermont himself, on that subject. 

Mr. EDMUNDS. I have no objection to 
settling those questions first; indeed, | think 
it better that we should do so. 

Mr. SUMNER. Mr. President, I would 
suggest that there were several orders that were 
expressly postponed to the close of the argu: 
ment. They are, therefore, naturally at this 
moment in order. 

Mr. CONKLING. I call for the regular 
order of business, Mr. President. 

The CHIEF JUSTICE. ‘The first order of 
business is the motion of the Senator from Ver 
mont, [Mr. Epmunps, ] that the official report: 
ers take report of the debates upon the final 

uestion when the doors shall be closed for 
Jalieousions, to be printed in the st, 
This refers to the closing of the doors for de- 
liberation on the final question. The Secretary 
will read the order and the amendments to It. 

The Carer Cierk. The order submitted by 
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the Senator from Vermont, [ Mr. EpMunps,] on 
the 24th of April, is as follows : 

Ordered, That after the arguments shall be con- 
cluded, and when the doors shall be closed for delib- 
eration upon the final question, the official reporters 
ef the Senate shail take down the debates upon the 
fpal question, to be reported in the proceedings. 

The Senator from Oregon [Mr. Wrturams] 
moved to amend the proposed order by adding 
to it the words: 

But no Senator shall speak more than once, nor 
to exceed fifteen minutes, during such deliberation. 

the CHLEF JUSTICE. The question is on 
the amendment. 

Mr. ANTHONY. I move to amend the 
amendment by adding to it the words ‘‘except 
by leave of the Senate to be had without debate, 
as provided in Rule 23.’’ The amendment as 
it stands seems to cut off the provision of Rule 
23. Perhaps the mover of the amendment will 
accept this modification, for I suppose it is not 
the intention to cut off that provision. 

Mr. CONNESS. LI rise forinformation. I 
rise to inquire of the Chair whether this is a 
consultation of the Senate that we are now pro- 
ceeding with, and consequently open to limited 
debate, or whether we are sitting as a court, 
debate not being in order. 

The CHIEF JUSTICE. The Senate has 
made as yet no order for closing the doors for 
deliberation, nor has it made any order to 
retire for consultation. Consequently at present 
there can be no debate. 

Mr. CONNESS. Upon the first order pre- 
sented I ask for the yeas and nays. 

The CHIEF JUSTICE. The question now 


ison the amendment of the Senator from Rhode 


Island to the amendment of the Senator from 


Oregon. 

Mr. HOWARD. Mr. President, I ask for 
the reading of the twenty-third rule. 

The CHIEF JUSTICE. 
read the twenty-third rule. 

The rule was read, as follows: 

“XXIII. All the orders and decisions shall be 
made and had by yeas and nays, which shall be en- 
tered on the record, and without debate, subject to 
the operation of Rule VII, except when the doors 
shall be closed for deliberation, and in that case no 
member shall speak more than once on one question, 
and for not more than fifteen minutes on the final 
question, unless by consent of the Senate, to be had 
without debate; but a motion to adjourn may be 
decided without the yeas and nays, unless they be 
demanded by one-fifth of the members present.”’ 

Mr. DRAKE. Is the amendment offered 
by the Senator from Rhode Island subject to 
amendment ? 

rhe CHIEF JUSTICE.  Itis not. 
amendment to an amendment. 

Mr. DRAKE. If it be adopted as an amend- 
ment can it be amended afterward? 

Mr. ANTHONY. ‘The Senator can state 
what mogification he desires. 

Mr. DRAKE. 
‘‘leave,’’ in the amendment proposed by the 
Senator from Rhode Island, to insert the word 
‘‘unanimous.’’ 


Mr. ANTHONY. I do not accept that 
proposition. My amendment merely conforms 


to the twenty-third rule. 

Mr. WILLIAMS. I ask for information if, 
under this proposed amendment of the Sena- 
tor from Rhode Island, the rule can be changed 
without one day’s notice, or whether it can 
be changed at once upon the motion of any 
member ? 

Mr. THAYER. 
inquire if it is in order now to move that the 
doors of the galleries be opened. 

The CHIEF JUSTICE. It is. 

Mr. THAYER. Then I make that motion, 
on I ask for the reading of the nineteenth 
rule. 

Mr. CONKLING. I hope the reporter's 
gallery at any rate will be opened, unless we 
mean to meet in secret conclave. 

The CHIEF JUSTICE. The Secretary will 
read the nineteenth rule. 

tule 19 was read, as follows: 

“XIX. At alltithes while the Senate issitting upon 
the trial of an impeachment, the doors of the Senate 
shall be kept open unless the Senate shall direct the 


ioors to be closed while deliberating upon its de- 
cisions,” 


The Secretary will | 


It is an | 


I wish, before the word | 


Mr. President, I desire to | 


The CHIEF JUSTICE. Thatrule does not 
apply, as the Chief Justice understands, to the 
clearing of the galleries, but applies to the gen- 
eral closing of the doors for purposes of 
deliberation. 

Mr. THAYER. I make the motion that the 
doors of the galleries be opened. 

The CHIEF JUSTICE. That motion can 
be made at this time only by unanimous con- 
sent, there being another question pending. Is 
there any objection to the motion? 

Mr. CONNESS. I object to it. 

The CHIEF JUSTICE. The question is on 
the amendment of the Senator from Rhode 
Island, [ Mr. AnrHony. ] 

Mr. CONKLING. I beg to make an inquiry 
of the Chair. I beg to inquire whether the 
order of the Chair included the place where 
the reporters sit, where no applause was made, 
and their absence from which leaves us entirely 
in secret session so far as public reports are 
concerned. 

The CHIEF JUSTICE. The Chief Justice 
was under the impression that the order of the 
Senate did not include the reporters’ gallery, 
and put the question distinetly to the Senate 
whether it did or didnot. While the question 
was being put the reporters left the gallery, and 
the point was not decided by the Senate. 

Mr. CONKLING. Then I submit, as a ques- 
tion of order, that under the order the doors 
of the reporters’ gallery should not have been 
closed, and are now open, in view of that order, 
to the reporters. 

The CHIEF JUSTICE. If 
objection—— 

Mr. CAMERON. Itseems to me that while 
it may be very proper to admit reporters, it is 
equally proper to admit everybody—— 

The CHIEF JUSTICE. Debate is not in 
order. 

Mr. CAMERON. I only desire to say a 
word. I think we ought to admit everybody —— 

Mr. CONKLING. The Chair did notdirect 


there be no 


| the reporters’ gallery to be cleared. 


Mr. CAMERON. And the Chair certainly 
did not direct inoffensive people to be turned 


out. 


Mr. SHERMAN. I move that the pending 
order be postponed with a view to submit a 
motion to open the galleries. 

Mr. TRUMBULL. If the Senate will allow 
me, I desire to say that I think the demonstra- 
tion in the galleries will not be repeated. I 
hope gentlemen will withdraw their objections 
and by unanimous consent let the galleries be 
opened. 

Mr. SHERMAN. 
accomplished. 

Mr. TRUMBULL. I think we have accom- 
plished all that is necessary. The order has 
been obeyed. If there is no objection, I hope 
the presiding officer will order the doors of 
the galleries to be opened. 

The CHIEF JUSTICE. If there be no ob- 
jection, the doors will be opened. The Chair 
hears no objection, and he directs the galleries 
to be opened. 

Mr. WILSON. 
a recess for fifteen minutes. 

The motion was agreed to; and at the expi- 
ration of the recess the Senate resumed its 
session. 

The CHIEF JUSTICE. The Chief Justice 
understands that the argument on the part of 
the House of Representatives and also on the 
part of the defendant, the President of the 
United States, is closed. If there is anything 
further to submit the gentlemen on both sides 
will state it. 

Mr. Manager BOUTWELL. Nothing further 
on the part of the Managers. 

Mr. EVARTS. Nothing on our part. 

Mr. HENDRICKS. Mr. President, the 
questions that are now coming before the Sen- 
ate ought to be discussed and debated. I move, 
therefore, that the Senate retire to consider of 
the different propositions that are before us, 
either to their room or in the Senate Chamber; 
or if by unanimous consent the debate can be 


I think the object is 


I move that the Senate take | 
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maining here, 1 do not want to disturb any- 
body, and I would rather go on and debates 
here aus we are. 

The CHIEF JUSTICE. The only motion 
in order is that the Senate retire for delibera 
tion, or that the doors be closed for delibera- 
tion. 

Mr. FESSENDEN. I suggest to the Sena 
tor from Indiana to change his motion so thut 
we may consult in this Chamber and let the 
audience retire. 

Mr. HENDRICKS. Mr. President—— 

The CHIEF JUSTICE. No debate is in 
order but by unanimous consent. 

Mr. HENDRICKS. I was about to suggest 
that we proceed now asif we had retired, with 
out disturbing anybody. | think we might so 
regard ourselves, and go on. 

Mr. TRUMBULL. I Suppose that can be 
done by unanimous consent. 
Vhe CHIEF JUSTICE. 

Mr. TRUMBULL. I hope it will be done. 

Mr. HENDRICKS. By unanimous consent 
we may be allowed to proceed under the rules 
as if we had retired for deliberation. 

The CHIEF JUSTICE. If there be no 
objection—— 

Mr. CONKLING. 
proposition ? 

Mr. HENDRICKS. That we consider these 
questions in public as if we had retired, so that 
what is said in regard to these proposed rules 
shall be public. 

Mr. CONNESS. 
shall be allowed. 

Mr. HENDRICKS. To the extent of ten 
minutes as limited by the rules. 

The CHIEF JUSTICE. The Chief Justice 
thinks it proper to say to the Senate that this 
reverses its whole order of proceeding. It can 
be done, undoubtedly, by unanimous consent. 
If there be no objection—— 

Mr. EDMUNDS and Mr. WILLIAMS. 1 
object. 

The CHIEF JUSTICE. Objection is made 
The Senator from Indiana moves that the Sen 
ate retire for the purpose of considering the 
pending question. 

Mr. EUMUNDS. I move to amend that 
motion so that it shall be an order, as the rules 
provide, that the doors shall be closed. 

The CHIEF JUSTICE. Thatis the regular 
motion in order, that the doors be closed under 
the rules. ‘he Senate has heretofore varied 
that proceeding by retiring for conference. 

Mr. HENDRICKS. Senators will allow me 
to say that my only object in making this mo- 
tion was to relieve ourselves in regard to the 
limitation of debate. 1 think there is no neces- 
sity for disturbing the audience, or disturbing 
the audience by going out. 

The CHIEF JUSTICE. The Chief Justice 
must remind the Senator that debate is not in 
order. ‘The question is on the motion to close 
the doors for deliberation. 

The motion was agreed to. 

The Senate Chamber having been cleared 
and the doors closed, 

The CHIEF JUSTICE stated the question 
to be on the order proposed by Mr. Epmenps, 
with the amendments thereto offered by Mr. 
Wicirams and Mr. Anrony. 

After debate, 

Mr. FRELINGHUYSEN moved to lay the 
proposed order on the table; which motion 
was agreed to—yeas 28, nays 20; as follows: 


Certainly. 


What is the precise 


That is to say that debate 


Y EAS—Messrs. Cameron, Cattell, Chandler, Conk 
ling, Conness, Corbett, Cragin, Drake, Ferry, Fre 
linghuysen, Harlan, Henderson, Howe, Morgan, 
Morrill of Maine, Morton, Norton, Patterson of New 
Hawpshire, Pomeroy, Ramsey, Ross, Stewart, Sum 
ner, Thayer, ‘ipton, Trumbull, Williams, and 

‘ates—28. 

NAYS — Messrs. Anthony, Bayard, Buckalew, 
Davis, Dixon, Doolittle, Edmunds, Fessenden, Fow- 
ler. Grimes, Hendricks, Johnson, MeCreery, Morrill 
of Vermont, Patterson of Tennessee, Sauisbury, 
Sprague, Van Winkle, Vickers, and Willey—20. 

NOT VOTING—Messrs. Cole, Howard, Nye, Sher- 
man, Wade, and Wilson—6. 


So the order was laid on the table. 


The CHIEF JUSTICE laid before the Sen- 


allowed to be extended to ten minutes, we re- || ate a letter from the Speaker of the House of 
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n order to be the following order, sub 
i ‘d by Mr. Scomner on the 25th of April 
Ordered, Phat the Senate. sitting for the trial « 
Andrew Johuson, President of the Unite , States 


WV pro d to vote on tl veral articles of im 
penehwent at twelve o'clock on the day alter the 
close of the arguments. 


After lebate, 

Mr. DRA li submitted the following amend 
ment to Rule 23, to come in at the end of the 
ruie: 

The fifteen minutes herein allowed shall he for the 


whole deliberation on the tinal question, and not to 


the final questionon cach article of impeachment. 


lhe proposed amendment was laid over for 


onsideration, 
On motion of Mr. 
ng for the 


aujourine d. 


future ¢ 
JOHNSON, 


impeachment, 


the Sen- 


at trial of the 


e, it 


Tuourspay, May 7, 1868 


Che Chief Justice of the United States took 
thre cl Alt 

fhe usual pro lamation was made by the 
Sergeant-at-Arm 


‘ir. Nelson, of counsel for the respondent 
appear din his seat. 

the Journal of yesterday's proceedings of 
itting for the trial of the impeach- 
Wills read, ’ 
CHIEF JUSTICE. When the Senate 
was considering the order whichis now the un- 
finished business it wassitting with closed doors, 
and the doors will now be 
tion, under the 


the Senate, 


ment, 


closed for delibera- 
unless there be some 
order to the contrary. i Aftera pause.| The 
doors will be closed for deliberation. 

HOW. Mr. President, | do not see 
any necessity for closing the doors. Unless 
Senators do see a necessity for it | hope that 
order will not be executed. 

The CHIEE arn 


deliberation unles 


ruies 


can be no 
here 


unless the 


There 
he doors are c lose oa. 
enn be no debate aia the rules, 
doors be closed. 

Mr. SUMNIER. Still, Mr. President, [would 
rise to a question of order. It is whether the 
senate can proceed to deliberate now except 
by a vote. Ihere must be another vote of the 
Senate in order to proceed to deliberate to 
day, | take it. We adjourned last night, and 
we have now met in open session. 

Ihe CHIEF JUSTICE. ‘There can be no 
debate on the question of order: but the Chief 
Justice will sabmit the question to the Sena e. 
‘The Senator from Massachusetts makes a ques- 
tionof order that before the Senate can proceed 
to deliberate there must be another formal vote 
of the Senate. ‘The Chair will submit that ques- 
tion diree: ly to the Senate. 

Mr. SHERMAN, I should like to ask the 
Senator trou Massachusetisa question, whether 
he proposes to act on the pending resolution 
without debate? 

Mr. SUMNER. I did not intend to inter 
pose any Opposition toanything, Lonly wished 
that whatever we did should be done accord- 
ing to the rules. We have now been sitting— 
this is merely an answer to the inquiry of the 
Senator—-in Open session——— 

The CHIEF JUSTICE. Debate is out of 
order. It can go on by unanimous consent, 
not otherwise, 

Mr. SUMNER. And how shall we get from 
Open session into deliberation? 

Mr. EDMUNDs. 1 object to debate. 

The CHIEF JUSTICE. There eaw be no 
debate until the doors are closed, 

Mr. CONKLING. I rise for information 
from the Chair. I wish to inquire whether, 
when the presiding otficer announces that a 
certain thing will be done wnless objection is 


SUPPLEMENT TO 


S tiade, ‘that ji is not 
Senate and does 
made by the 


made, and no objection 1! 
tuntamount to a vote of the 
not cover in substance the point 
Senator from Massachusetts. 
fhe CHIEF JUSTICE 
30 regards it. 
Mr. SUMNER If that is understood—— 
Mr. EDMUNDS.  [ object to all debate 
Mr. See Mr. President, I wish, 
efore the doors are , to raise a que stion 


The Chief Justice 


losed 


f order under the twetity: third rule, which 
reads as follows: 
‘Alithe orders and decisions shall be made and 


had by yeas and nays, which shall be entered on the 
record and without debate, except when the doors 
shall be ciosed for deliberativa.”’ 

[hat means deliberation in reference to a 
matter, as I understand it, connected with the 
immediate trial. ‘These are rules adopted for 
government of the Senate in all 
never understood 
rules that they would 
be used as a restraint upon the Senate in ref- 
erence to any question that might be raised 
here. Propositions are raised here having no 
particular bearing upon this trial as to the 
course of proceeding, and we ought to settle 
those, it seems to me—— 

Mr. EDMUNDS. [rise to a question of 
order. IL object to debate until the order of 
the Chair is complied with. 

The CHIEF JUSTICE. There can be no 
debate until the order of the Chair is executed. 
Mr. TRUMBULL. What is the order? 

ihe CHIEF JUSTICK. The Chair stated 
tothe Senate that when deliberation was term- 
inated by adjournment last evening they were 
sitting with closed and some 
objection should be made he would direct the 
He waited, and no objec- 
and he then direeted the doors 


the general 


cases of impeachment. | 


) 
when | agreed to these 


doors, unless 


, . 
doors to be closed. 
tion was made, 


to be. losed. 
} 


can be no de b: ite. 


lhe Chamber was thereupon cleared and the | 


doors Cc lo ed. 

The CHIEF JUSTICE stated that the un- 
finished business before the Senate yesterday 
at its adjournment, to wit, the ae submitted 
by Mr. Sumyer on the 25th of April, that the 
Senate will proceed to vote on the several 
articles of impeachment at twelve o'clock m. 
on the day after the close of the arguments, 
was the business now before the Senate. 

The Senate resumed the consideration of the 


resolution. 


on the 


Mr. MORRILL, of Maine, moved to amend 
the motion of Mr. Sumner by striking out all 
after the word ‘*that,’’ in the first line, and 
inserting the following in lieu thereof: 

When the Senate sitting to tryimpeachment ad- 
journs to-day it will be to Monday next at twelve 
0'velock m., when the Senate will proceed to take the 
yeas andnaysonthe articles of impeachment without 
debate; any Senator destring r itto have permission 
to file a written opinion, to go upon the record of the 
proceeding 

Mr. DRA KE moved to amend the amend. 
ment by inserting after the word ** pe rmission’ : 
the words ‘at the time of giving his veto.’ 

Atter debate, 

Mr. CONKLING moved that the farther 
consideration of the pending subjeet be post- 
poned, 

After further debate, 

Mr. TRUMBULL 
subject lie on the table; 

Mr. MORRILL, of Vermont, submitted the 
following motion for consideration : 

Ordered, That when the Senate adjourns to-day it 
adjourn to meet on Mond: ay next, at eleven o'clock 
a.m., forthe purpose of deliberation, under the rules 
of the Senate sitting on the trial of impeachments; 
and that on Tuesday, at twelve o'clock m., the Sen- 
ate shali proceed to vote, without debate,on the sev- 
eral articles of impeachment, and each Senatorshall 
be permitted to file, within two days after the vote 
shall haye been taken, his written opinion, to go on 
the record. 

Mr. ANTHONY moved to amend the mo- 
tion of Mr. Morrity, of Vermont, by striking 
out the words ‘‘on Tuesday’’ and inserting 
the words ‘‘on or before Wednesday.”’ 

Mr. CONNESS called for the yeas and nays 
amendment, and they were ordered ; 


which was agreed to. 


Untilthat order is executed there | 


moved that the pending | 


and being taken, rie lind- —yeas 13, nays 27. 
as follows: q ; 
YEAS—Messrs. Anthony, Buckalew, Davis, Dj 


Sate Fowler, Hendricks, Me reery, Pp atte 
Tennessee, Ross, Saulsbury, Sprague, and V; 


Xon, 
. ‘ 


ete 
N AY S—Messrs. Cameron. Jattell. Chandler. Co} 
‘onkling, ( onness, Corbett, Cragin, Drake, Edmur 
Ferry, Frelinghuvsen, Harlan, Hender rson, eennat 
Howe, Johnson, Morgan, Morrill ot Maine, Mo “alt 


ot Vermont, Morton. Norton, Nye, Patterson ot Ron 
Hampshire, Pomeroy, Ramsey, Sherm: an, Stewart 
Sumner, Thayer, Tipton, Trambull 


V 
Willey, Williams, Wilson, and Yates—37" Wi inkle, 
NOT 


VOTING — Messrs. Bayard, 
Grimes, and Wade—4. 


So the amendment was not agreed to, 


Mr. SUMNER moved that. the further cop. 
sideration of the motion of Mr. Mornin, of 
Vermont, be postponed, and that the Sen; 
proceed to consider the articles 
ment 

After deb ate, 

Mr. SUMNER called for the yeas and nays 
on his motion, and they were ordered; and 
being taken, resulted—yeas 15, nays 38; as 
follows: 


Y EAS—Messrs.( 


Fessenden, 


ale 


of impeac h- 


Cameron,Conkling,Conness, Drake, 


Harlan, Morgan, Nye, Pome roy, Stewart, Sum ver 
‘Thayer, ‘Lipton, Williams Wilson, and Yates- 15. 
NAYS— Messrs. Anthony, Bayard, Buckalew, Cat- 


tell, Chandler, Cole, Corbett, Cragin, Davis, Dj xon 
Doolittle, Hdmunds, Ferry, Fessenden, Fowler, Fro. 
linghuysen, Grimes, Henderson, Hendrick ks, Howard, 
Hlowe, Johnson, Mc ‘Creery, Morrill of Maine, Morr ij 
of Vermont, Morton, Norton, Patterson of New 
llampshire, Patterson of Tennessee, Ramsey, Ross 
Saulsbury, Sherman, Sprague, Trumbull, Van Win. 
cle, Vickers, and Willey—38, 

NOT VOLING—Mr. Wade—1. 

So the motion was not agreed to. 


Mr. SUMNER moved to amend the motion 
of Mr. Morniit, of Vermont, by striking but the 
word ** Monday,’’ and inserting ‘* Saturday,” 

Mr. SUMNER called for the yeas and nays, 
and they were ordered; and being taken, re- 
sulted—yeas 16, nays 36; as follows: 

Y EAS— Messrs. Cameron, Chandler, Cole,Conkling, 
Conness, Drake, llarlan, Howard, Morgan, Pomeroy, 
Stewart, Sumner, Thayer, Williams, Wilson, aud 
Yates—16. 

NAYS—Messrs. A Bayard, Buckalew, Cat- 
tell, Corbett, Cragin, Davis, Dixon, Doolitile, Ed 
munds, Ferry, Fessenden, Fowler, Frelingbuysen, 
Grimes, Henderson, Hendricks, Howe, Johnson, M 
Creery, Morrill of Maine, Morrill of Vermon’, Mor- 
ton, Norton Patterson ot New lLampshire, Patterson 
of Tennessee, Ramsey, Ross, Sauisbury, Sherman, 
Sprague, ‘Tipton, Trumbull, Van Winkle, Vickers, 
and Willey—36. 

NOL VOLING—Messrs. 


So the amendment was not agreed to. 

Mr. SUMNER moved to amend the motion 
of Mr. Morriti, of Vermont, by striking out 
at the end thereof the following words: 

And each Senator shall be permitted to file within 


Anthony, 


Nye and Wade—?. 


| two days after the vote shall have been so taken his 


written opinion, to go on the record. 

Mr. DRAKE moved to amend the portion 
proposed to be stricken out by striking out the 
words *‘ within two days after the vote shall 
lave been so taken,’’ and inserting in lieu 
thereof the words ‘‘at the time of giving his 


| yote.”? 


on his amendment, 


| closing sentence the motion of Mr. Morrit, ¢ 


| nessee, Ross, } 


Mr. DRAKHE called for the yeas ani nays 
and they were ordered; 
and being taken, resulted—yeas 12, nays 03; 
as follows: 

¥ EAS—Messrs. Cameron, ee Conkling, 
Conness, Drake, Harlan, Howard, Morgan, Rumsey, 
Stewart, Sumner, and Thayer—12. 

NAYS—Messrs, Anthony, Bayard, Buckalew, Cat- 
teli, Cole, Corbett. Cragin, Davis, Dixon, Doolitt! 
Edmunds, Ferry, Fessenden, Fowler, Freling! uyst D, 
Grimes, He nderson, Hendrie ks, Johnson, MeCreery, 
Morrill of Maine, Morrill] of Vermont, Morton, Nor- 
ton, Patterson of New Hampshire, Patterson of ‘Ten- 

. Saulsbury, Sherman, Sprague, Tipton, 
‘Trumbull, Van Winkie, Vickers, Willey, Williams, 
Wilson, and Yates—38 
NO? VOTIN iG—Messrs. Howe, N 
V ade—4, 
So the amendment was not agreed to. 


The question recurring on the amendment 
proposed by Mr. SumNeR to strike out the 


ft 


Vye, Pomeroy, and 


Vermont, 
Mr. SUMNER ealled for the yeas and nays, 


and they were ordered ; and bemg taken, re- 


| sulted—yeas 6, nays 42; as follows: 


i 


Stewart, 


YEAS—Mesers. Drake, Harlan, Ramsey, 
Sumner, and Thayer—6. . 2 
NAYS—Messrs. Bayard, Buckalew, Cameron, Cat 
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ling, 
usey, 
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ysen, 
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ams, 
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Cat 


sell. Ch: handl r, Cole, dehy pon Davis, Dy yn, Doolittle, 
nt Fer eens ‘n. Fowl Frelinghuysen, 
S ie TY ein, LLendricks, Llow: aid, Ilowe, John- 
sa, MeCreery. Morgan, Morrill of Maine, Morrill 
Py ermont, Morton, Norton, Patterson of New 
Hampshire, Patterson of Tennessee, Pomeroy, Ross, 
Sau sbury, Sherman, Sprague, Tipton, Trumbull, 
ran Wi nnkle, Vickers, Willey, Williams, Wilson, and 


na 


es—4 


Yi Nor VOTING—Messrs. Anthony, Conkling, Con- | 


_ Cragin, Nye. and Wade—6. 
So the amendment was not agreed to. 


Mr. MORRILL, of Vermont, Having modi- 
ed his motion, it was agreed to, as follows 3: 


Ordered, That when the Senate adjourns sisi it 
adieurn to meet on Monday next, at eleven o’clock 
9, w.. for the purpose of deliberation, under the rules 
af the Senate, sitting on the trial of impeachments, 

nd that on T uesday next following, at twelveo’clock 
in., the Senate shall proceed to vote without debate 


on the several articles of impeachment; and each | 
Senator shall be permitted to file within two days 


after the vote shall have been so taken his written 
opinion, to be printed with the proceedings. 

[he Senate proceeded to consider the res- 
olution submitted by Mr. Drake yesterday, to 
amend the twenty-third rule by 
the following : 


th » fifteen minutes herein allowed, shall be for the || 


whole deliberation on the final question, and not to 
the final question on each article of impeachment. 


The resolution was adopted. 

The Senate proceeded to consider the reso- 
jution submitted by Mr. SuMNeER on the 25th 
f April, to amend the rules by inserting the 
following additional rule: 


Rue 23, In taking the votes of the Senate on the 
articles of impeachment, the presiding officer shall 


call each Senator by his name, and upon each article | 


propose the following question, inthe thannér fullow- 
ing: ‘Mr. . how say you, is the respondent, 
——,, guilty or not guily, as charged in the ar- 
ticle of impeachment?’ whereupon each Senator 
shall rise in his place and answer “guilty” or “not 
guilty.” 








Mr. CONKLING moved to amend the pro- 


posed rule by striking out the words ‘‘as charged 
in,’’ and inserting the words ‘‘ of ahigh crime 
or misdemeanor (as the case may be) within.’ 

After debate, 

Mr. SUMNER modified his proposed rule 
by inserting after the words ‘‘ not guilty ’’ the 
words *‘ of a high crime or misdemeanor.”’ 

Mr. BUCKALEW moved to amend the pro- 
posed rule by striking out all after the word 
“following’’ where it last occurs and inserting 
in lieu thereof: 

Mr. 
drew Johnson, President of the United States, guilty 





or not guilty of a high crime or midemeanor (as the | 


case may be) as charged in the article of impeach- 
ment? 

Mr. SUMNER accepted the amendment of 
Mr. BucKaLew. 


Mr. CONNESS moved further to amend 
the proposed rule by striking out all after the 
word ** upon’ in the fourth line and inserting 
in lieu thereof the following: 


Each of the articles numbered one, two, three, 
four, five, seven, eight, nine, ten, and eleven pro- 
Rr se the following question in the manner following: 
Mr. Senator, how say you, is the res pondent, Andrew 

ohuson, President of the United States, guilty or 
not guilty of a high crime or misdemeanor as charged 
in this article ? And upon each of the articles num- 


ered four and six he shall propose the following | 
Mr. Senator, how say you, is the respond- | 


question : 
ent, Andrew Johns son, Pr esident of the United States, 
guilty or not guilty of a high crime charged in this 


article? W hereupon each Senator shall rise in his | 


place and answer 
After debate, 


*guilty”’ or “not guilty.” 


Mr. HENDRICKS moved to amend the | 


amendment of Mr. Conness by inserting at 
the end thereof the following: 
ai in taking down the vote on the eleventh arti- 


cle the question shall be put as to each clause of said 
article charging a distinct offense. 


After debate, 

Mr. CONNESS called for the yeasand nays 
on the amendment to the amendment, andthe y 
were ordered; and being taken, resulted— 
yeas 22, nays 15 5; as follows: 


YEAS—Messrs. Anthony, Davis, Doolittle, Drake, | 


Edmunds, Ferry, Fowler, Frelinghuy sen, Harlan, 
Henderson, Hendricks, Jobnson, McUreery, Norton, 
atterson of ‘Tennessee, Ross, Sprague, 
Trumbull, Van Winkle, Vickers, and W illey—22. 
NAYS—Messrs. Buckalew, Cole, Conness, Corbett, 
Cragm, Mucton, Patterson of New Hampshire, Pom- 
eroy, Ramsey, Stewart, Sumner, Thayer, Willrams, 
Wilson, and Yates—}5. 
NOT VOTING—Meesrs. 


Bayard, Cameron, Cattell, 


THE CONGRESSION 


adding thereto | 


. how say you, is the respondent, An- 


Tipton, 


Chante Cinna Pigind. Pessaniged: Gitnes, Wiw- 
ard, Howe, Morgan, Morrill of Maine, Morrill of 
Vermont, Nye, Saulsbury, Sherman, and Wade—17. 


So the amendment was agreed to. * 

After debate, 

The question recurring on the amendment 
proposed by Mr. Conness as amended, 

Mr. JOHNSON moved that the whole sub- 
ject lie a the table. 

Mr. SUMNER called for the yeas and nays 


|on the motion, and they were ordered; and 
|| being taken, resulted—yeas 24, nays 11; as 
| follows: 


YEAS—Mesers. Bayard, Buckalew, Cameron, Cat- 
tell, Conness, Davis, Doolittle, Drake, Hartan, Hen- 
derson, Hendricks, Johnson, McCreery, Norton, Pat- 
terson of Tennessee, Saulsbury, Sprague, Thayer, 
on Van Winkle, Vickers, Willey. and 

ates—24 

NAYS—Messrs. Cole, Corbett, Cragin, Edmunds, 
Ferry, Pomeroy, Ramsey, Ross, Sumner, Williams, 
and Wilson—11. 

-NOT VOTING—Messrs. Anthony, Chandler, Conk- 
ling, Dixon, Fessenden, Fowler, Frelinghuysen, 
Grimes, Howard, Howe, Morgan. Morrill of Maine, 
Morrill of Vermont, Morton, Nye, Patterson of 
New Hampshire, Sherman, Stewart, and Wade—19. 


So the motion was agreed to. 

On motion of Mr. YATES, it was 

Ordered, That when the Senate adjourn it be to 
Monday next at ten o’clock a. m. 

On motion of Mr. COLE, the Senate, sitting 
for the trial of the impeachment, adjourned. 


« Monpay, May 11, 1868. 

The Chief Justice of the United States took 
the chair. 

The usual proclamation was made 
Sergeant-at-Arms. 

The Journal of Thursday's proceedings of 
the Senate, sitting for the trial of the impeach- 
ment, was read. 

The CHIEF JUSTICE. Asthe Senate meets 
this morning, wnder the order, for deliberation, 
the doors will be closed unless some Senator 
desires to make a motion. ; 

Mr. SHERMAN. sefore the doors are 
closed I will submit a motion that I believe 
will receive the unanimous consent of the 
Senate. To morrow will be a day on which 
there will be considerable excitement. I move, 


by the 


therefore, that the Sergeant-at- Arms be directed 
to place his assistants through the gallery, and | 


to arrest, without the order of the Senate, any 
person who violates the rules of order of the 
Senate. I do not know but that is‘ the rule 
now; but it had better be announced publicly 
and openly so that Cr et ‘an understand 
that to-morrow there shall be no marks of 


approbation or duengpirobation when the vote 


is cast. 

Mr. EDMUNDS. Certainly that isthe stand- 
ing order of the Senate now. Ihave no objec- 
tion to the motion, however. 

Mr. SHERMAN. I think this will give it 
more publicity. 


Mr. SUMNER. I should say that an inti- 


mation made to the Sergeant-at-Arms on that | 
| subject ought to be sufficient. 


The CHIEF JUSTICE. The Chief Justice 
will siate to the Senate that the Sergeant-at- 
Arms has already taken the precaution sug- 
gested by the Senator from Ohio. 

Mr. SHERMAN. Then the Sergeant-at- 
Arms ought to give notice in the morning 
papers. 

Mr. WILLIAMS. I would suggest, too, that 
béfore the Clerk proceeds to call the roll to 
morrow morning, as there may be very many 
persons in the galleries who are strangers, the 
Chief Justice publicly admonish all persons in 
the galleries to observe order, and that no 
maniféstations of applause or disapprobation 
will be allowed in the Senate during thé day, 
otherwise 
arrested. 

The CHIEF JUSTICE. That will be done. 

Mr. SHERMAN. _1 withdraw my motion. 

The CHIEF JUSTICE. The Sergeant-at- 


Arms will clear the galleries and close the | 


doors. 


The Senate Chamber was thereupon cleared | 
i and the doors closed. 
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persons 80 violating the rule will be | 
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The CHIEF JUSTICE stated that in com- 
pliance with the desire of the Senate he bad 
prepared the question to be addressed to Sen- 
aYors upon each article of impeachment, and 
that he had reduced his views thereon to writ- 
ing; which he read, 

Mr. BUCKALEW submitted the following 
motion; which was considered by unanimous 
consent, and agreed to: 

Ordered, That the views of the Chief Justice be 
entered upon the Journal of the proceedings of the 
Senate for the trial of impeachments. 

The following ate the views of the Chief 
Justice : 

Senators: In conformity with what seemed 
to be the general wish of the Senate when it 
adjourned last Thursday, the Chief Justice, in 
taking the vote onthe articles of impeachment, 
wil! adopt the mode sanc sroed i by the practice 
in the cases of Chase, Peck, and Humphreys. 

He will direct the Secretary to read the 
several articles successively, and after the read- 
ing of each article will put the question of 


| guilty or not guilty to each Senator, rising in 


his place, in the form used in the case of Judge 
Chase: 

**Mr. Senator ———, How say you? Is the re- 
spondent, Andrew Johnson, President of the United 
States, guilty or not guilty of ahigh misdemeanor, as 
charged in this article ° 

In putting the question on articles four and 
six, each of which charges a crime, the word 
‘* crime’’ will be substituted for the word ‘* mis- 
demeanor.”’ 

The Chief Justice has carefully considered 
the suggestion of the Senator from Indiana, 
[Mr Hevxpricks,] which appeared to meet the 
approval of the Senate, that in taking the vote 
on the eleventh article, the question should be 
put on each clause, and has found himself un- 
able to divide the article es suggested. The 
article charges several facts, but they are so 
connected that they maxe bui one allegation, 
and they are charged as constituting one mis- 
demeanor. 

The first fact charged is, in substance, that 
the President publicly declared in August, 
1866, thet the Thirty-Ninth Congress was a 
Congress of only part of the States and not a 
constitutional Congress, intending thereby to 
deny its constitutional competency to enact 
laws or propose amendments of the Constiiu- 
tion ; and this charge seems to have been made 
as introductory, and as qualifying that which 
follows, namely, that the President, im pursu- 
ance of this declaration, attempted to prevent 
the execution of the tenure-of- office act by con- 
triving and attempting to contrive means to 
prevent Mr. Stanton from resuming the func- 
tions of Seeretary of War after the refusal of 
the Senate to concur in his suspension, and 
also by contriving and attempting to contrive 
means to prevent the execution of the appro- 
priation act of March 2, 1867, and also to 
prevent the execution of the rebel States gov- 
ernments act of the same date. 

The gravamen of the article seems to be that 
the P resident attempted to defeat the execu- 
tion of the tenure-of-office act, and that he 
did this in pursuance of a declaration which 
was intended to deny the constitutional com- 


| petency of Congress to enact laws or propose 


constitutional amendments, and by contriving 
means to prevent Mr. Stanton from resuming 
his othiee of Secretary, and also to prevent the 
execution of the appropriation act and the 
rebel States governments act. 

The single substantive matter charged is the 
attempt to prevent the execution of the tenure- 
of-otlice act; and the other facts are alleged 
either as introductory and exhibiting this zen- 
eral purpose, or as showing the means con- 
trived in furtherance of that attempt. 

This sing}¢ matter, connected with the other 
matters previously and subsequently alleged, 
is charged as the high misdemeanor of whic +h 
the President is alleged to have been guilty. 

The general question, guilty or not guilty of 
a high misdemeanor as charged, seems fully 
to cover the whole charge, and will be put as 
to this article as well as to the others, unless 
the Senate direct some mode of division. 
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' 
In the tenth article the division suggested by 


the Senator from New York [Mr. Coyxuive}. 
may be more easily made. It contains d gen- 
eral allegation, to the effect that on the 18th of 
August, and on other days, the President, with 


intent to set aside the rightful authority of Con- | 


gress and bring it into contempt, delivered cer- 
tain scandalous harangues, and therein uttered 


loud threats and bitter menaces against Con- |, 
gress and the laws of the United States en- | 


acted by Congress, thereby bringing the office 
of President into disgrace, to the great scandal 


of all good citizens, and sets forth, in three | 
distinct specifications, the harangues, threats, | 


and menaces complained of. 

In respect to this article, if the Senate sees 
fitso to direct, the question of guilty or not 
guilty of the facts charged may be taken in 
respect to the several specifications, and then 
the question of guilty or not guilty of a high 
misdemeanor, as charged in the article, can 
also be taken. 

The Chief Justice, however, sees no objec- 
tion to putting the general question on this 
article in the same manner as on the others ; 
for, whether particular questions be put on the 


specifications or not, the answer to the final | 


SUPPLEMENT TO 


After further deliberation, | 
On motion of Mr. EDMUNDS, it was 


Ordered, That when the Senate, sitting forthe trial 
of the President upon articles of impeachment, ad- 
journ it be to meet to-morrow at half-past eleven 
o'clock a. m. 

On motion of Mr. CAMERON, the Sen- | 
ate, sitting for the trial of the impeachment, 
adjourned. 





Tvespay, May 12, 1868. 
The Chief Justice of the United States took 
the chair. 
The usual proclamation was made by the 


| Sergeant-at-Arms. 


| agers’ table. 


|| seats. 


| for the trial of the impeachment. 


question must be determined by the judgment || 
of the Senate, whether or not the facts alleged |/ 


in the specifications have been sufficiently || 
proved, and whether, if sufficiently proved, | 


they amountto a high misdemeanor within the 
meaning of the Constitution. 


On the whole, therefore, the Chief Justice | 


thinks that the better practice will bé to put 
the general question on each article without 


attempting to make any subdivision, and will || by the Senator from Vermont is the first busi- 


pursue this course if no objection is made. He | 


will, however, be pleased to conform to such 
directions as the Senate may see fit to give in 
this respect. 

Whereupon, 

Mr. SUMNER submitted the following 
order; which was considered by unanimous 
consent, and agreed to: 


Ordered, That the questions be put as proposed by 
the presiding officer of the Senate, and each Sen- 
ator shall rise in his place and answer “guilty ”’ or 
** not guilty” only. 


On motion by Mr. SUMNER, the Senate 
proceeded to consider the following resolution, 
submitted on the 25th of April last: 


Resolved, That the following be added to the rules 
of procedure and practice in the Senate when sit- 
ting on the trial of impeachments: 

On a conviction by the Senate, it shall be the duty 
of the presiding officer forthwith to pronounce the 
removal from office of the convicted person accord- 
ing to the requirement of the Constitution. Any 
further jadgment shall be on the order of the Senate. 

After debate, 

The CHIEF JUSTICE announced that the 


arrived, and that Senators could now submit 
their views on the several articles of impeach- 
ment, subject to the limits to debate fixed by 
the twenty-third rule. 

After deliberation, 


| read the order. 


| read. 


| reading of the Journal. . 


| 
} 
| 
| 
| 


\| 


|| that it will peccene at twelve o’clock noon to-morrow 


On motionof Mr. CAML RON, atten minutes | 
before two o'clock p. m., the Senate took a | 
recess for twenty minutes; at the expiration | 


of which, 

After further deliberation and debate, 

On motion by Mr. CONNESS, at five o’ clock 
and thirty minutes p. m., the Senate took a 
recess until half past seven o'clock p. m. 

The Senate reassembled at seven o'clock 


and thirty minutes p. m. and resumed delib- | 


eration, 


Mr. EDMUNDS submitted the following 


| order that I offered yesterday. 


| ate, in regard to my colleague. 
| sick 
The CHIEF JUSTICE. The Senator from | 


Messrs. Managers BincuamM, BovutTwett, 
Locan, and SrTeveNs appeared at the Man- | 


Messrs. Stanbery, Evarts, and Groesbeck, | 


of counsel for the respondent, appeared in their | 


The Secretary proceeded to read the Journal | 
of yesterday's proceedings of the Senate sitting | 


Mr. EDMUNDS. As time is rapidly flying, 
I move that the further reading of the Journal 
be dispensed with. | 

TheCHIEF JUSTICE. 
if there be no objection. 

Mr. DAVIS. I object. 


It will beso ordered 





I want the Journal | 
The Secretary resumed and concluded the 


Mr. EDMUNDS. 


I move to take up the 


The CHIEF JUSTICE. ‘The order offered 


ness for consideration. The Secretary will | 


The order was read, as follows: 
Ordered, That the standing order of the Senate, 


to vote on the articles of impeachment, be rescinded. 
Mr. CHANDLER. 
The CHIEF JUSTICE. 
Michigan. No debate is in order. 
Mr. CHANDLER. I desire to makeastate- | 
ment, with the unanimous consent of the Sen- | 
He is very | 








Michigan can make his statement by unani- | 
mous consent. 


ARD] was taken suddenly ill, and was delirious 
yesterday all day, and is very sick, indeed, this 
morning. He desires to be here. 


| that he would be here, even if it imperiled his 
life ; but both his physicians protested against 


1 


| 
| 


motion; which was considered by unanimous | 


consent, and agreed to: 


for the trial of the President of the United States, 
will be ready to receive the House of Representa- 
tives in the Senate Chamber on Tuesday, the 12th of 
May, at twelve o'clock m. 


After further deliberation, 


Mr. EDMUNDS submitted the following | 


motion for consideration : 


Ordered, That the standing order of the Senate, 
that it will proceed at twelve o'clock noon to-morrow 


I] 
Ordered, That the Secretary be directed to inform | 
the House of Representatives that the Senate, sitting | 


to vote on the articles of impeachment, be rescinded. |! 


rescinding the order as to taking the vote and 
_ the postponement until Saturday will leave the 
/ order with reference to filing opinions to go 
over, and whether the time there fixed will 


saying ‘‘ to-morrow at twelve o’clock.”’ 


his physicians inform me, that my collea 
will be able to be out to-morrow. 
very high fever and was delirious all day yes- | 
terday and last night. 
| earliest time possible, although he says he will | 
be here to-day if the Senate insist on taking 


| his coming, and said it would imperil his life. 


With that statement I desire to move that the 
Senate, sitting as a court, adjourn until Satur- 
day at twelve o'clock. 
Mr. EDMUNDS. 
first. 
Mr. CHANDLER. 


Let my order be passed 


Let the order of the 


Senator from Vermont be acted upon, and after || 


it is agreed to I desire to make the motion I 
have indicated. 


The CHIEF JUSTICE. The question is on 


| the order offered by the Senator from Vermont. 


The order was agreed to. 


Mr. CHANDLER. I now make the motion 


Mr. HENDRICKS. I move to amend by 
Mr.CHANDLER. There is no probability, 

gue 
He had a 
I think Saturday the 
the vote ; but it certainly will be at the peril 


of his life. 
Mr. FESSENDEN. I wish to inquire whether 


Mr. President } 
The Senator from | 


The Chair hears no objection. | 


Mr.CHANDLER. Mycolleague[ Mr. How- | 


He told me | 


| 








| apply to the final vote or whether it will apply 
from to-day? 

Mr. JOHNSON and Mr. DRAKE. The 
final vote. 

The CHIEF JUSTICE. The Chief Justice 
understands that that order applies to the fing] 
vote. 

Mr. CONNESS. And two days thereafie; 

Mr. HENDRICKS. Mr. President—— — 

The CHIEF JUSTICE. Does the Senato; 
from Indiana move his amendment? 

Mr. HENDRICKS. Yes, sir. I change my 
motion to say ‘‘on Thursday, attwelve o'clock.” 
To postpone it until Saturday is a matter of 
great personal inconvenience to me and pos. 
sibly other Senators. If we can possibly get q 
vote as early as Thursday it will be a great 
convenience. If the Senator from Michigan 
is not well enough to be here on Thursday of 
course there will be no objection to a further 
postponement. 

Mr. CHANDLER. Mr. President—— 

The CHIEF JUSTICE. No debate ig jy 
order. : 

Mr. CHANDLER. Would Friday suit? 

Several Senators. No, no. 

The CHIEF JUSTICE. The Senator from 
Indiana moves to substitute Thursday for Sat- 
urday. 

The amendment was rejected. 

Mr. TiPTON. I move nowto amend by 
saying Friday. , 

The CHIEF JUSTICE. The Senator from 
Nebraska moves to amend by substituting 
Friday for Saturday. 

The amendment was rejected. 

The CHIEF JUSTICE. The question re- 
curs on the motion of the Senator from Michi- 
gan, toadjourn until Saturday at twelve o'clock. 

Mr. BUCKALEW. I suggest that we make 
some order informing the House of Repre- 
sentatives. 

Mr. CONNESS, and others. 
done afterward. 

Mr. BUCKALEW. Then the question ought 
to be put in this form, that when we adjourn 
to-day we adjourn to meet at that time instead 
of being an absolute adjournment. 

The CHIEF JUSTICE. Does the Senator 
from Michigan accept that modification, that 
when the Senate, sitting as a court, adjourns 
to-day it adjourn to meet on Saturday at 
twelve o’clock? 

Mr. CHANDLER. Certainly. 

The CHIEF JUSTICE. Then the question 
is on that motion. 

The motion was agreed to. 

Mr. EDMUNDS. I move that the Secre- 
tary be directed to inform the House of Rep- 
resentatives that the Senate will proceed fur- 
ther upon this trial on Saturday at twelve 
o'clock. [After a pause.] On reflection and 
consultation with the Chief Justice, 1 think it 
better to withdraw the motion I made, inas- 
much as the illness of Mr. Howarp is so un- 
certain; we can notify the House at that time 
if it shall be necessary that they attend. 
| Mr. DRAKE. Mr. President, I move that 
the Senate, sitting upon the trial of the im- 
peachment, do now adjourn. 

The motion was agreed to. 


The CHIEF JUSTICE. The Senate, — 





That can be 


: og : A ° j journe 
'| that the Senate, sitting as a court, adjourn until | as a court of impeachment, stands adjou 


Setunless at tamiee atthaaks until Saturday at twelve o'clock. 





| Saturpay, May 16, 1868. 


The Chief Justice of the United States too 
the chair at twelve o’clock m. 
The usual proclamation was made by the 
Sergeant-at-Arms. 
Messrs. Managers Bincuam, Bovutwett, 
Witson, Burier, Locay, Writtams, and 
| STEVENS appeared at the Manager’s table. 


'| Messrs. Stanbery, Nelson, Evarts,and Groes- 


beck, of counsel for the respondent, appeared 
in their seats. 

The Secretary read the Journal of last Tues: 
day’s proceedings of the Senate, sitting for the 


| trial of the impeachment. 


| 


Mr. EDMUNDS. Mr. President, I offer the 
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following resolution to notify the House of 
tepresentatives. 

The CHIEF JUSTICE. The order will be 
read. Z x 

[he Chief Clerk read as follows: 

Ordered, That the Secretary be directed to inform 
ihe House of Representatives that the Senate, sitting 
‘mr the trialof the President upon articles of im- 
neachinent, is now ready toreceive them in the Sen- 
ate Chamber. 

The order was agreed to. 

The CHIEF JUSTICE. The Secretary will 
notify the House of Representatives. 

Mr. WILLIAMS. Mr. President, I move 
that the Senate proceed to the consideration 
of the order that I submitted the other day as 
to reading the articles. 

The CHIEF JUSTICE. The Secretary will 
read the order which the Senator from Oregon 
proposes to take up. 

’ The Executive Clerk read as follows: 

Ordered, That the Chief Justice, in directing the 
Secretary to read the several articles of impeach- 
ment, shall direct him to read the eleventh article 
first, and the question shall then be taken on that 
article, and thereafter the other ten successively as 
they stand, 


Mr. JOHNSON. 


suppose. 


| 
} 


That is not debatable, I 


The CHIEF JUSTICE. It is not debatable. | 


Mr. JOHNSON. 
reason for changing the order of the articles? 
Mr. CONNESS. I object to debate. 


But I rise to inquire the | 


The CHIEF JUSTICE. Debate is not in | 


order. 
Mr. EDMUNDS. Sickness is the reason. 
Mr. HENDRICKS and Mr. JOHNSON 
called for the yeas and nays, and they were 
ordered. 
The CHIEF JUSTICE. 
will read the order again. 
The Chief Clerk read the proposed order. 
The CHIEF JUSTICE. The question is on 
taking up the order for consideration, upon 
which the yeas and nays have been ordered. 
The question being taken by yeas and nays, 
resulted—yeas 34, nays 19; as follows: 
YEAS—Messrs. Anthony, Cameron, Cattell, Chand- 
ler, Cole, Conkling, Conness, Corbett, Cragin, Drake, 
Ldmunds, Ferry, Frelinghuysen, Harlan, Howard, 
Howe, Morgan, Morrill of Maine, Morrill of Ver- 


The Secretary 


mont, Morton, Nye, Patterson of New Hampshire, | 


Pomeroy, Ramsey, Sherman, Sprague, Stewart, Sum- 
bet, Thayer, Tipton, Wade, Williams, Wilson, and 
ates— 


NAYS—Messrs Bayard, Buckalew, Davis, Dixon, | 


Doolittle, Fessenden, Fowler, Henderson, Hendricks, 
Johuson, McCreery, Norton, Patterson of Tennessee, 


Mr. HOWARD. Mr. President, if it be in 
order, I desire to place on the files of the Sen- 
ate my opinion. 

The CHIEF JUSTICE. 

Mr. HOWARD. 1 will then send it to the 
Secretary to be filed. I have not had au op- 
portunity to do so until this time in conse- 
quence of my ill health. 

Mr. EDMUNDS. Mr. President, I move 
that the Senate now proceed to vote upon the 


It is in order. 


| articles according to the order of the Senate 


| just adopted. 


Mr. FESSENDEN,. Before that motion 1s 
made, | wish to make a motion that the voting 
be postponed for half an hour, and I will state 
the reason why I make it as the Senator from 


| Michigan [Mr. Cuanpier] stated the other 


day. I saw Mr. Gfimes last evening, and he 


told me that he should certainly be here this 


| morning. 


It was his intention—— 

Mr. JOHNSON. Will the honorable mem- 
ber permit me to interrupt Lim for a moment? 
He is here. 

Mr. FESSENDEN: 

Mr. JOHNSON. 


I thought he was not. 
I have sent forhim. He 
is down stairs. He will be in the Chamber in 
amoment. Here he is. 

Mr. Grimes entered the Senate Chamber. 

Mr. FESSENDEN. I withdraw the motion. 

The CHIEF JUSTICE. The questicn is 
on the motion submitted by the Senator from 
Vermont. 

Mr. DAVIS. 
motion is. 

The CHIEF JUSTICE. The Senator from 
Vermont will please to put his motion in writ- 
ing. . 

Mr. DAVIS, (after a pause.) Mr. Chief 
Justice, we understand the motion made by the 
Senator from Vermont, and there is no neces- 
sity for having it reduced to writing. 

Mr. EDMUNDS. I have reduced it to 
writing, and send it to the Chair. 

The CHIEF JUSTICE. ‘The motion will 
be read. 

The Chief Clerk read as follows: 


Ordered, That the Senate now proceed to voteupon 


We do not know what the 


| the articles, according to the rules of the Senate. 


The order was agreed to. 


The CHIEF JUSTICE, 


By direction of 


| the Senate the Chief Justice admonishes the 


Ross, Saulsbury, Trumbull, Van Winkle, Vickers, |! *‘ ; : . 1 
'| violation of the order of the Senate should 


necessitate the execution of its further order, || 


and Willey—19. 

NOT VOTING—Mr. Grimes—1. 

So the order was taken up for consideration. 
The CHIEF JUSTICE. The question now 
ison the adoption of the order proposed by 
the Senator from Oregon. 

Mr. FESSENDEN. I ask for the yeas and 
nays on the adoption of that order. 

the yeas and nays were ordered. 

lhe Sergeant-at-Arms announced the pres- 
ence of the House of Representatives at the 
bar, and the members of the House of Repre- 


sentatives, as in Committee of the Whole, pre- || 


ceded by Mr. E. B. Wasupvrne, chairman 


of that committee, and accompanied by the , 


Speaker and Clerk, appeared and were con- 
ducted to the seats provided for them. 

Mr. MORTON, 
tion stated. 

The CHIEF JUSTICE. The Secretary will 
read the order. ; 

The Chief Clerk read the order, submitted 
by Mr. WiiiiaMs. 


The question being taken by yeas and nays, 
resulted—yeas 34, nays 19; as follows: 

YEAS— Messrs. Anthony, Cameron, Cattell, Chand- 
ler, Cole, Conkling, Conness, Corbett, Cragin, Drake, 
Edmunds, Ferry Frelinghuysen, Harlan, Howard, 
Howe, Morgan, Mornil of Maine, Morrill of Ver- 
mont, Morton, Nye, Patterson of New Hampshire, 

omeroy, Ramsey, Sherman, Sprague, Stewart, Sum- 
per, Thayer, Tipton, Wade, Williams, Wilson, and 

ates—4. 

NAYS—Messrs. Bayard, Buckalew, Davis, Dixon, 
Doolittle, Fessenden, Fowler, Henderson, Hendricks, 
Johnson, McCreery, Norton, Patterson of Tennessee, 
WirSaulsbury, Trumbull, Van Winkle, Vickers, and 

Ney—19, 
NOT VOTING—Mr. Grimes—1. 


So the order was agreed to. 


I desire to have the ques- 


citizens and strangers in the galleries that 
absolute silence and perfect order are required. 
It will be matter of unfeigned regret if any 


that the persons guilty of disturbance be im- | 


mediately arrested. 

Senators, in conformity with the order of the 
Senate, the Chair will now proceed to take the 
vote on the eleventh article, as directed by the 
rule. 
article. 

The Chief Clerk read as follows: 

ARTICLE XI. 

That said Andrew Johnson, President of the Uni- 
ted States, unmindful of the high duties of his office, 
and of his oath of office, and in disregard of the Con- 
stitution and laws of the United States, did hereto- 
fore, towit, on the 18th day of August, A. D. 1866, at 
the city of Washington, and the District of Columbia, 
by public speech, declare and aflirm, in substance, 
thatthe Thirty-Ninth Congress of the United States 
was not a Congress of the United States authorized 
by the Constitution to exercise legislative power un- 
der the same, but, on the contrary, was a Congress 
of only partof the States, thereby denying, and in- 
tending to deny, that the legislation of said Congress 
was valid or obligatory upon him, the said Andrew 
Johnson, except in so far as he saw fit to approvethe 
same,andalsothereby denying, andintendingtodeny, 
the power of the said Thirty-Ninth Congress to pro- 
poze amendments to the Constitution of the United 
States; and, in pursuance of said declaration, the 
sui il Andrew Johnson, President of the United States, 
afterwards, to wit, on the 2lst day of February, 
A. D.1868, atthecity of Washington, in the District of 
Columbia, did, umlawfully, and in disregard of the 
requirements of the Constitution that he should take 
care that the laws be faithfully executed, attempt to 
prevent the execution of an act entitled “An act 
regulating the tenure of certain civil offices,”’ passed 
March 2, 1867, by unlawfully devising and contriv- 
ing, and attempting to devise and contrive, means by 
which he should prevent Edwin M. Stanton from 
forthwith resuming the functions of the office of Sec- 


i retary for the Department of War. notwithstanding 


the refusal of the Senate to concur in the suspension 
theretofore made by said Andrew Johnson of said 
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Edwin M. Stanton from said office of Seeretary for 
the Department of War; and, also, by further un- 
lawfully devising and contriving, and attempting to 
devise and conttive, means, then and there, to pre- 
vent the execution of an act entitled “An act mak- 
ing appropriations tor the support of the Army for 
the fiscal year ending June 30, 1868, and for other 
purposes,”’ approved March 2, 1867; and, also, to 
prevent the execution of an act entitled, “An act to 
provide for the more efficient government of the rebel 
States,”” passed March 2d, 1867, whereby the said 
Andrew Johnson, President of the United States, 
did then, to wit, on the 2ist day ef February, A. D. 
1868, at the city of Washington, commit and was 
guilty of a high crime and misdemeanor in office. 

The CHIEF JUSTICE. Call the roll. 

The Chief Clerk called the name of Mr. 
ANTHONY. 

Mr. ANTHONY rose in his place. 

The CHIEF JUSTICE. Mr. Senator Ayn- 
THONY, how say you? Is the respondent, An- 
drew Johnson, President of the United States, 
guilty or not guilty of a high misdemeanor, as 
charged in this article? 

Mr. ANTHONY. Guilty. 

[This form was continued in regard to each 
. ’ ' 
Senator as the roll was called alphabetically, 
each rising in his place as his name was called 
and answering ‘*Guilty’’ or ‘**Not guilty.” 
When the name of Mr. Grimes was ealled, he 
being very feeble, the Chief Justice said he 


| might remain seated; he, however, with the 


assistance of friends rose and answered. The 
Chief Justice also suggested to Mr. Howarp 
that he might answer in his seat, but he pre- 
ferred to rise. } 

The call of the roll was completed with the 
following result: 


The Senators who voted ‘*Guilty’’ are 


Messrs. ANTHONY, CAMERON, CATTELL, CHAND- 


LER, CoLE, CONKLING, CONNESS, CORBETT, 
Cracix, Drake, Epmunps, Ferry, Frevine- 
HUYSEN, Hartan, Howarv, Howe, Moroan, 
Morritu of Maine, Mornittof Vermont, Mor- 
ton, Nyt, Parrerson of New Hampshire, 


| Pomeroy, RAMSEY, SHERMAN, SPRAGUE, STEW- 


art, Sumner, Tuayer, Tirrox, Wave, Wi:- 
LEY, Wittiams, WiLson, and Yares—35. 
The Senators who voted ** Not Guilty’’ are 
Messrs. Bayarp, BuckaLew, Davis, Dixon, 
Doo.ittLe, TFressexpenx, TFow.er, GRIMES, 


| Henperson, Henpricks, Jonnsoxn, MeCrer- 


The Secretary will read the eleventh | 
|| at twelve o'clock. 


ry, Norton, Parrerson of Tennessee, Ross, 
Sautsspury, Trumputt, Van WINKLE, and 
VickERS—19. 

The CHIEF JUSTICE. 
now read the first article. 

Mr. WILLIAMS. Mr. Chief Justice, I move 
thatthe Senate take arecess for fifteen minutes. 

The motion was not agreed to. 

The CHIEF JUSTICE, (to the Chief Clerk. ) 
Read the first article. 

Mr. WILLIAMS. Mr. President, | move 
that the Senate, sitting as a court of impeach- 
ment, adjourn until the 26th day of this month 


The Secretary will 


The CHIEF JUSTICE. The Senator from 
Oregon moves that the Senate sitting as a court 
of impeachment adjourn, until what day? 

Mr. WILLIAMS. Tuesday, the 26th instant, 
at twelve o'clock. 

Mr. JOHNSON. Mr. Chief Justice—— 

The CHIEF JUSTICE. No debate is in 
order. 

Mr. JOHNSON. [only ask if it is in order 
to adjourn the Senate when it is pronouncing 
judgment? It has already decided upon one 
of the articles. 

The CHIEF JUSTICE. The precedents 
seem to be, except in one case, and that is the 
vase of Humphreys, that the announcement 
be not made by the presiding officer until after 
the vote has been taken on all the articles. 
The Chair will, however, take the direction of 
the Senate. If they desire the announcement 
of the vote which has been taken to be now 
made he will make it. 

Mr. SHERMAN. That announcement had 
better be made. ‘The yeas and nays should be 
read over first, however. 

Mr. JOHNSON. There may be some mis- 
take in the count. 


The CHIEF JUSTICE. 


The Secretary will 


read the list, if there be no objection. 
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Mr. DRAKE I rise to a question of order, 
tion to adjourn is pending, and that 
that motion takes precedencé of all other 
things. 
Mr. HENDRICKS. I suggest, sir, as a 
modification well known of that rule, thata 
motion to adjourn cannot be made pending the 
taking of a vote. The vote is not completed 
until itis announced, It is not in order pend- 
ing the call of the roll, and that is not com- 
pleted until the result is announced. 
The CHIEF JUSTICE. The Chair stated 
that, if such was the desire of the Senate the 
vote would be and no objection 


a] 
View a Wo 


announced, 
was heard to that course. 

Mr. DOOLITTLE. On the question of 
order, | submit that a motion to adjourn to 
some other day is not a privileged motion. 

Mr. JOLUNSON. I move, Mr. Chief Jus- 
tice, that the vote be announced. ‘That is in 
order, certainly. 

The CHIEF JUSTICE. If there be no 
objection, the vote on the eleventh article will 
be announced. 

lhe Chief Clerk read the list of those 
“Guilty”? and “Not guilty,’’ respect- 
ively, as follows: 

GUILTY—Messrs. Anthony, Cameron, Cattell, 
Chandler, Cole, Conkling, Conness, Corbett, Cragin, 
Drake, Kdmunds, Ferry, Frelinghuysen, Harian, 
Hloward, Howe, Morgan, Morrill of Maine, Morrill 
of Vermont, Morton, Nye, Patterson of New H: ain p- 
shire, Pomeroy, Ramsey, Sherman, Spracue, Stew- 
art, Sumner, fhayer, ipton, Wade, Willey, Wil- 
liams, Wilson, and Yates iD. 

NOT GUILTY—Messrs. Bayard, Buckalew, Davis, 
Dixon, Doolittle, Fessenden, Fowler, Grimes, Hen 
derson, Hlendricks, Johnson, McCreery, Norton, 


Patterson of Tennessee, Ross, Saulsbury, Trumbull, 
Van Winkle, and Vickers 10, 


The CHIEF JUSTICE. Upon this article 
thirty five Senators vote ‘‘Guilty,’’ and nine- 
teen Senators vote ‘‘ Not guilty.’’ Two thirds 
not having pronounced guilty, the President 
is, there efor, acquitte ‘d upon this article, 

Mr. CAMERON. Now, Mr. Presideit. I 
renew the motion that the Senate adjourn until 
‘Tuesday, the 26th insté int. 

Nhe CHIEF JUSTICE. 
ing motion. 

Mr. HENDRICKS. I ask what is the 
motion ? 

fhe CHIEF JUSTICE. The motion is that 
the Senate, sitting as a court of impeachment, 
adjourn to meet at twelve o’clock on Tuesday, 
the 26th instant. 

HENDRICKS. Then, Mr. President, 
I submit, as a question of order, that the Sen- 
ate is now executing an order already made, 
which is in the nature and has the effect of 
the previous question, and therefore a motion | 
to adjourn otherwise than simply to adjourn | 
at once is not in order. 

The CHIEF JUSTICE. A motion that when 
the Senate adjourns it adjourn to meet at a cer- 
tain day could not now be entertained, be- 
canse the Senate is in process of executing an 
order. A motion to adjourn to a certain day 
seems to the Chair to come under the same 
rule. He will, therefore, decide the motion 
not to be in order. 

Mr. CONNESS. Mr. President, from that 
decision of the Chair I appeal. 

the CHIEF JUSTICE. The Chief Justice 
decides that a motion to adjourn to a day cer- 
tain is within the principle of a motion that 
when the Senate adjourns it adjourn to meet 
upon a ce rtain day, and that this motion is not 
in order: pe nding the execution of the order 
already made by the Senate. That the Senate 
may understand the ground of the decision he 
will direet the Clerk to read the order under 
which the Senate is now acting. 

lhe Chief Clerk read as follows: 

Ordered, That the Senate now proceed to vote upon 
the attic les, according to the rutes of the Senate. 

Mr. CONKLING. I rise for information 
from the Chair. Is the order just read by the 
Secretary the order adopted this morning on 
the motion of the Senator from Vermont, [ Mr. 
HpMUNDs ’) 

Che CHIEF JUSTICE. It is: From the 
ruling of the Chief Justice an appeal is taken to 
the Senate. Senators, you who agree to sustain i! 


voting 


That is the pend- 


| agree that ‘‘ Tuesday, the 2 


the Ist of July,’’ 
| names are called, 


SUPPLEMENT TO 


the ruling of the Chair will say ay, those of the 
contrary opinion will say no 

Mr. CONNESS. Upon that question I call 
for the yeas and nays 

rhe yeas and nays were ordered; and being 
taken, resulted—yeas 24, nays 30; as follows: 
_ YEAS—Messrs. Anthony, Bayard, Buckalew,Conk- 
ling, Davis, Dixon, Doolittle, Ferry, Fessenden, Fow- 
ler, Grimes, Lenderson, Hendricks, Johnson, Mc- 
Creery, Mor gan, Norton, Patterson of Tennessee, 
Saulsbury, Sherman, Trumbull, Van Winkle, Vick- 
ers, and W illey—24. : 

NAYS- Messrs. Cameron, Cattell, Chandler, ( cole, 
Conness, Corbett, Cragin, Drake, Edmunds . Freling 
huysen, Harlan, Howard, Howe, Morrill of M: line, 
Morrill of Vermont, Morton, Nye, Patterson of New 
Hampshire, Pomeroy, Ramsey, Ross, Sprague, Stew- 
art, Sumner, Lhayer, Tipton, Wade, Williams, Wil- 
son, and Yates—30, 

The CHIEF JUSTICE. The decision of 
the Chair is not sustained; and the motiou of 
the Senator from Oregon is in order. 

Mr. HENDERSON. The motion, L believe, 
is to adjourn the court until the 25th instant. 
I move tostrike out the dateand insert ‘* Wed- 
nesday, the Ist day of Jul ly next. : 

rhe CHIEF JUSTICE. The question is 
on the amendment of the Senator from Mis- 
sourl. 

Mr. TRUMBULL called for the yeas and 
nays, and they were ordered. 


The CHIEF JUSTICE. 





Gth instant,’’ shall 
be stricken out, and the words ** Wednesday, 
be inserted, will, as your 
answer yea; those of the 
contrary Opinion nay. 

Che yeas and nays being taken, resulted— 
yeas 20, nays 34; as follows: 

Y EAS—Messrs. Bayard, Buckalew, Davis, Dixon, 
Doolittle, Fessenden, Fowler, Grimes, Henderson, 
Hendricks, Johnson, MeCreery, Norton, Patterson 
of ‘ennessee, Ross, Saulsbury, Trumbull, Van Win- 


| kle, Viekers, and Willey—20, 





day, the 


NAYS—Messrs. Anthony,Cameron, Cattell,Chand- 
ler, Cole, Conkling, Conness, Corbett, Cragin, Drake, 
idmunds, Ferry, Frelinghuysen, Harlan, Howard, 
llowe, Morgan, Morrill of M: aine, Morrill of Ver- 
mont, Morton, Nye, Patterson of New Haw pshire, 
Pomeroy, Ramsey, Sherm: in, Sprague, Stewart, Sum- 
per. Thayer, Tipton, Wade, Williams, Wilson, and 

ates—34 


So the amendment was rejected. 


The CHIEI 


‘JUSTICE. The question recurs 


| 
on the motion submitted by the Senator from 


Oregon, that the Senate, sitting as a court of 
impeachment, adjourn until Tuesday, the 26th 


| instant. 


Mr. MeCREERY. 
orde or? 
The CHIEF J NY E. It is. 


Mr. McCREE R Y. "I moveto amend by pro- 


| viding that when the Senate, sitting as a court | 
of impeachment, adjourns to-day, it adjourn | 


without day. 

The CHIEF JUSTICE. The Senator from 
Kentucky moves to strike out the words ‘* Tues- 
26th instant,’’ and insert ‘** without 
day.”’ 

Mr. McCREERY. I 
nays on that amendment. 

The yeas and nays were ordered ; 
taken, ‘resulted—y eas 6, mays 47; as follows: 


YEAS—Messrs. Bayard, Davis, Dixon, Doolittle, | 


McCreery, and Vickers—6, 


NAYS—Messrs. Anthony, Buckalew,Cameron, Cat- | 
tell, Chandler, Cole, Conkling, Conness, Corbett, Cra- | 


gin, Drake, Edmunds, Ferry, Fessenden, Fowler, 


Senators, you who | 


Is an amendment in | 


call for the yeas and | 





—* 


The yeas and nays were ordered. 

The CHIE Ir JUSTICE. The questi On is o7 
the motion of the Senator from Oregon for ay 
adjournment of the Senate sitting as 
of impeachment until Tuesday, the 26th insta, 

Mr. CONKLING. What is the motion ; = 
when the Senate adjourns to-day it Sdjourn . 
that time, or that it now adjourn until that time 


The CHIEF JUSTICE. That the Sen 


n- 


a& @0 urt 


| ate, sitting as a court of impeac hment, do n 


adjourn until Tuesday, the 26th instant, 

The question being t take *n by yeas and nays, 
resulted—yeas 82, nays 21; as follows: 

Y EAS—Messrs. Anthony, Cameron, Cattell, ¢ 4 


| ler, Cole, Conness, Corbett, Cragin, Drake, Ey dmunds 


Frelinghuysen, Harlan, Howard, Howe Morrill of 
Maine, Morrill of Vermont, Morton, Nye, Pattey 
of New Hampshire, Pomeroy, Kamsey, Ross Sprag 


u 


| Stewart, Suwner, ‘Thaye r, Tipton, Van W inkle Wade. 








and being | 


Frelinghuysen, Harlan, Henderson, Hendricks, How- | 


ard, Howe, Johnson, Morgan, Morrill of Maine, 
Morrill of Vermont, Morton, Norton, Nye, 
son of New Hampshire, Patterson of Tennessee, 
Pomeroy, Ramsey. Ross, Saulsbury, Sherman, 
Sprague, Stewart, Sumner, Thayer, Tipton, Trum- 


bull, Van Winkle, W ade, W illey, Williams, Wilson, | 


and Yates—47. 

NOT VOTING—Mr. Grimes—1, 

So the amendment was rejected. 

Mr. BUCKALEW. Mr. President, I move 
to strike out the date named and insert ** Mon- 
day next. 

The CHIEF JUSTICE. The question is on 
the amendment of the Senator from Pennsyl- 
vania. 

The amendment was rejected, 

The CHIEF JUSTICE. The question re- 


curs on the motion of the Senator from Oregon. 
On that | ask for the | 


Mr. HENDRICKS. 
yeas and mays. 


Patter- 


| counsel for the 


W itis ims, Wilson, and Yates—32. 
NAYS—Messrs. Bayard, Buckalew, Conkling, Da- 
v is, Dixon, Dec olittle, Ferry, Fesse nden, Fowler, Her 
derson, Hendricks. Johnson, McCreery, Mo 
Norton, Patte rson of Tennessee, Sauls sary secre 
Trumbull, Vick: ‘rs, and Willey—21. 
NOT sete oa Grimes—1. 


The CHIEF STICE. On this question 
the yeas are - a the nays are 21. So the 
Senate, sitting as a court of it npeac hment, 


stands adjourne ad until Tuesday, the 26th jn. 
stant, at twe ‘Ive o'clock. 


a- 


Tuespay, May 26, 1868, 

The Chief Justice of the United States took 
the chair at twelve o'clock m. 

The usual proclamation was made by the 
Sergeant-at-Arms. 

Messrs. Stanbery, Evarts, and Nelson, of 
respondent, appeared in their 
seats. 

Mr. WILLIAMS. I offer the following 
order, 

The CHIEF JUSTICE. 
read the order. 

The Chief Clerk read as follows: 

Resolved, That the resolution heretofore adopted 
as to the order of reading and voting upon the articles 
of impeachment be rescinded 


Mr. SUMNER. Mr. President 

Mr. JOHNSON. Is that debatable? 

The CHIEF JUSTICE. It is not debat- 
able. 

Mr. SUMNER. do not wish to debate; 
but | would like to have it amended so that 
may operate from this day. lor instance, 
leave to file opinions goes on for two days from 
the vote. 

The CHIEF JUSTICE. The Senator from 
Massachusetts can move an amendment, but 
it is not debatable. The question is on the 
adoption of the resolution. 

Mr. SUMNER. I should like to have it 
read again, for | may have misunderstood 1t 

The Chief Clerk read as follows: 

Resolved, That the resolution heretofore adopted 


as to the order of reading and voting upon ‘he art 
cles of impeachment be rescinded. 


Mr. SUMNER. That is a different order 
from what | supposed. 

Mr. JOHNSON. Mr. Chief Justice, I do 
not rise to debate it, but merely to ask the 
mover what will be the effect of the adoption 
of that order? ae 

The CHIEF JUSTICE, Explanation im- 
lies debate. It is not in order. 

Mr. TRUMBULL. Mr. President, | should 
like to hear the resolution read which is to be 
rescinded. 

The CHIEF JUSTICE. The Secretary will 
read the order heretofore adopted by the Senate 

Mr. POMEROY. I think the proceedings 
of the last day should be read first; then we 
shall know what the order is that is to be re 
scinded, and we can proceed to vote iutelli- 
gently. I move that we have the proceedings 
read. : 

The CHIEF JUSTICE. TheChief Justice 
thinks the first business in order is to notly 
the House of Representatives that the Senate 
is ready to receive them atitsbar. After that 
has been done the course has been to read the 
Journal of the proceedings, and then the regu 
lar business of the Senate will be in order. No ) 


The Secretary will 
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‘ection having been made to entertaining the 
order } roposed DY the Senator from Oregon, the 
Chief Justice submitted it to the Senate. 

Mr. JOHNSON. I object. 

Mr. EDMUNDS. I move that the House 
f Kepre sentatives be notified that the Senate 
s re ady to receive them. 
ty motion was agreed to. 

e CHIEF JUSTICE. The Sergeant-at- 
Arms will notify the House of Representatives. 
the Sergeant-at-Arms presently appeared 

at he bar and announce 1d the Mana gers of im- 
neat hment on the part oi “the House of Re pre- 
& at ives. 

The CHIEF JUSTICE. The 
take their seats within the bar. 

The Managers took the seats provided for 
them. ; 

(he members of the House of Representa- 
tives, as in Committee of the Whole, preceded 
by Mr. E. B. Wasupurne, chairman of that 
committee, and 
and Clerk, next appeared and were conducted 
to the seats provided for them. 

The CHIEF JUSTICE. ‘The Secretary will 
read the Journal of the last day’s proceedings. 

fhe Chief Clerk read the Journal of the 
proceedings of the Senate, sitting for the trial 
of the impeachment, of Saturday, the 16th in- 


Managers will 


stant. 
Mr. JOHNSON. Mr. og Justice, there 
san omission, I think, in the Journal. It is 


not stated that Mr. Stanbery, who is one of 
the counsel for the President, was present on 
the occasion of the proceedings just read. I 
move that the omission be supplied. 


he was present. 

The CHIEF JUSTICE. 
made in the dournal as it stands. 
aii omission in the reading. The Secretary 
will now read the order submitted by the Sen- 
ator from Oregon. 

the Chiet Clerk read Mr. 


lution, as follows: 


WILLIAMS’s reso- 


Resolved, That the resolution heretofore adopted 
as to the order of reading and voting upon the 
cles of impeachment be rescinded. 

Ir. BUCKALEW. Mr. 
a 
in the manner proposed, [ object. 

The CHIEF JUSTICE. 
is under the impression that it changes the 
rule, and he will state the case to the Senate, 
in order that the Senate may correct him if he 
iswrong. ‘The twenty- -second rule of the Sen- 
ate provides that— 

“On the final question, whether the impeachment 


is sustained, the yeas and nays shall be taken on 
each article of impeachment sep: ae Pr 


[hat necessarily implie s that bl y be taken | 


in their order unless it is otherwise prescribe d 
by the Senate. Subsequently the framing of 
& question to be addressed to the S« nators was 
leit to the Chief Justice, and he stated the 
views which seemed to him proper to be ob- 
served. In the course of that statement he 
said that ‘‘he will direct the Secretary to read 
the articles successively, and after the re ading 
of each article will put the question of guilty 


or not guilty to each Senator, rising in his 


place, in the form used in the case of Judge | 


Chase,’’ and then stated the form. 
Alter the statement was made— 


*‘Mr. SUMNER submitted the following order; 


which was considered by unanimous consent, and 
agreed to: 


* Ordered, That the questions be put ag proposed by 
the presiding officer of the Senate, and each Sena- 
tor pial rise in his place and answer guilty or not 
not guilty, only.” 

That was the order under which the Senate 
was acting until on the 16th of May the Sen- 
ate adopted the following order moyed by 
the Senator from Oregon, [Mr. WILLIaMs:] 


accompanied by the Speaker | 


arti- | 


President, if it re- | 
unanimous consent to change the rule | 


The Chief Justice | 


We know 


That statement is | 
There was | 


THE 





" Ordered, That the Chief Justiee, in directing the | 


Secretary to read the several articles of impeach- 

ment, shall direct him to read the eleventh article 
first, and the question shall then be taken on that 
article, and thereafter the other ten successively as 
they stand.” 


This order changing the rule wasin order on | 


the 16th of May, having been moved some days 
before. Subsequently, after the House had | 


CONGRESSION 


been notified that the Denti 
them, the Senator from 
Nps | mammal 


was mands 


Vern 


to re- 
1ont | Mr. 


esive 
Epi 


* 


That theSenate do now proceed to vote upon the 


articles according to the order of the Senate just 
adopted.”’ 
Th ‘Senate proceeded to vote upon the 


teenth article, and after that adjourned until 
to-day. The p yresent motion is to change the 
whole of these orders, for changing only the 
order of the 16th will not Tect 


reach the effect in- 
tended. It: the order adopted 


) 
‘ 
i 


1ust change, also, 


on the motion of the Senet yr from Massachnu- 
setts, [Mr. Sumner,] and also, as the Chief 
Fats conceives, the rule. He is of opinion, 
therefore, that a single obj jection will take it 
over this day, but will submit the question 
directly to the Senate without undertaking to 


decide it, as itis a matter which relates espe- 
cially tothe present order of business. [ Pu ting 
the question.] Senators, you who are of “the 
opinion that the motion of the Senator from 
Oregon is now in order will say ay; those of 
the contrary opinion no. The noes appear to 
have it. 

Mr. DRAKE called for a division. 

Mr. HENDERSON called for the yeas and 
nays, and they were ordered ; and being taken, 
resulted—yeas 29, nays 25 ; as follows: 

YEAS—Messrs. Cameron, Cattell, 1 ) 
Conkling, Conness, Cragin, Drake. Frelinghuysen, 
Harlan, Howard, Howe, Morgan, Morrill of Maine, 
Morton, Nye, Pomeroy, Ramsey, Ross, Sherman, 
Spr ague, Stewart, Sumner, Thayer, Tipton, Wade, 
Williams, Wilson, and Yates—29. 

NA YS—Messrs Anthony, Bayard, Buckalew, C 
bett, Davis, Dixon, osha. Edmunds, Ferry, Fes- 
senden, Fowler, Grimes, Henderson, Hendricks, John- 
son, McCreery, Morrill of ve ermont, Norton, Patter- 
son of New Hampshire, Patterson of Tennessee, 
Saulsbury, Trumbull, Van Winkle, Vickers, and 
Willey—25. 

The CHIEF JUSTICE. The Senate de- 
cides that the resolution of the Senator from 
Oregon is now in order. The Secretary will 
read the resolution. 

The Chief Clerk read as follows : 

Resolved, That the resolution heretofore adopted 
as to the order of pending ape, voting upon the articles 
of impeachment be rescinded 

Mr. CONKLING. I offe r the following as 
a substitute for the pending order. 

The CHIEF JUSTICE. The Secretary will 
read the amendment of the Senator from New 


York. 


Cor- 


AL GLOBE. 


Chandler, Cole, | 
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Mr. TRUMBULL. Mr. President. I wish 
to inquire whether it is in order to rescind an 
order parely executed. What would be the 
of it? It seems to me not to be in order 
to rescind an order which has been partly exe 
cuted. 

The CHIEF JUSTICE. If the Senator 
from Illinois makes that question of order, the 
Chief Justice will submit it to the soueks. 

Mr. TRUMBULL. I make tha question, 
that you cannot rescind an order that is partly 
executed. We have v under that order. 
It might be rescinded as to what remains un- 
executed; but the effect of rescinding an order 
would be a rec onsideration. 

Mr. CONNESS. Mr. President, 


= 
etiect 


voted 


9 
I ot ject to 


discussion of this subject. 

rhe CHIEF JUSTICE. No debate is in 
ord r. 

Mr. CONNESS. I sup pose 1 the Senate had 
already decided that this resolution was in 
order. 

Mr. DOOLITTLE. Mr. Chief Justice, 


whatever might have been the ruling on the 
order as it stood- — 

The CHIEF JUSTICE. 
order. 

Mr. DOOLITTLE. This proposition I ob- 
ject toas out of order. Onits face it proposes 
to change the rules of the Senate. 

Mr. THAYER. I cali tbe Sénator to order. 

The CHIEF JUSTICE, The Senator can- 
not debate the question. 

Mr. DOOLITILE. 
tion as out of order. 

Mr. CONKLING. 
already. 

The CHIEF JUSTICE. That has been done. 

Mr. DOOLITTLE. If the Chief Justice 
will allow me to say, not in its present form. 


No debate is in 


I object to the proposi 


That has been done 


Mr. SPRAGUE: The Senator is out of 
order. 
Mr. DOOL ee E. I object that this reso- 


1! lution is out of 


| Hlinois [Mr. T 


The Chief Clerk read as follows : 

Strike out all after the word * Resolved,” and | 
| insert : Y a : 

That the Senate, sitting forthe trial of Andrew 


ceed, in manner prescribed by the rules in that be- 
| half, to vote upon the remaining articles of impeach- | 
ment. 
Mr. TRUMBULL called for the yeas and 


Johnson, President of the United States, willnow pro- 


re ordered; 
26, nays 28; 


nays onthe amendment, and they we 
and being taken resulted—yeas 
as follows: 


Y EAS—Messrs. Bayard, Buckalew, », Conkling, 
Davis, ies. Doolittle Ferry, Sat ade Fowler, 
Grimes, Henderson, Hendricks, Johnson, Me Creery, 
Morgan, Morrill of Vermont, Morton, Norton, Pat- 
terson of New Hampshire, Patterson of Tennessee, 
Saulsbury. Trumbull, Van Winkle, Vickers, and 


Willey—26, 

NAYS—Messrs. Anthony, Cameron, Cattell,Chand- 
ler, Conness, Corbett, Cragin, Drake, Edmunds, Fre- 
linghuysen, Harlan, Howard, Howe, Morrill of Maine, 
Nye, Pomeroy, Ramsey, Ross, Sherman, Sprague, 
Stewart, Sumner, Thayer, Tipton, Wade, 
Wilson, and Yates—238. 

So the amendment was rejected. 

The CHIEF JUSTICE. The question recurs 
on the resolution proposed by the Senator from 
Oregon. 

Mr. WILLIAMS. I suggest an amendment 
to the phraseology of that resolution so as to 


Williams, | 


orde Fr. 
The CHIEF JUSTICE. 
of order. 
Mr. DOOLITTLE. 
tion. 


The CHIEF JU 


The Senator is out 


I object to the resolu- 
STICE. The Senator from 
RUMBUI L] objects that the order 
proposed by the Senator from Oregon [Mr. 
WILLIAMS] is not in order, because it rescinds 
an order which is already in process of execu- 
tion. 

Mr. TRUMBULL. 

vartly executed. 

The CHIEF JUSTICE. And that question 
the Chief Justice will submit to the Senate as 
a question of order. 

Mr. EDMUNDS. Mr. President, | 
that the Senate withdraw for 
this question. 

Several Senators. No, no. 

The CHIEF JUSTICE. The Senator from 
Vermont moves that the Senate do now with- 
draw for cousultation. 

Che motion was not agreed to. 

Mr. MORRILL, of Maine. Will the Chair 
entertain a motion at this time? 

The CHIEF JUSTICE. The objection of the 
Senator from illinois j is not yet disposed of. 


Mr. TRUMBULL. Mr. President, I desire 
to put it upon two grounds: one that it is 


Which has been already 


move 
consultation on 


| partly executed ——— 


refer to the rules as well as the resolution | 


heretofore adopted. 


The GHIEF JUSTICE. 


The Senator will 


reach his obje ct by saying g **The several orders 


heretofore adopte: d.’ 

Mr. WILLIAMS. Very well; let that phrase- 
ology be adopted. 

The CHIEF JUSTICE. The Secretary will 
read the resolution, as modified. 

The Chief Clerk read as follows: 

Resolved, That theseveral orders heretofore adopted 
as to the order of reading and voting upon the arti- 


i cles of impeachment be reseinded. 


Mr. CONNESS. I object. 

Mr. TRUMBULL. I take if that it is in 
order to state my question of order. 

The CHIEF JUSTICE. The Senator can 
state his question of order. 

Mr. TRUMBULL. My objection is two- 
fold; first, that itis out of order to undertake 
to rescind an orcer partly executed; and sec- 
ondly, that it is a violation of the rule which 
requires one day’s notice to change a rule, and 
it expressly now proposes to change a rule. 

The CHIEF JUSTICE. Senators, you who 
are of opinion that the point of order made by 
the Senator from Illinois should be sustained 
will say ay; those of the contrary opinion, no. 
[Putting the question.] The noes appear to 


| have it. 
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Mr. TRUMBULL. I 
nays. 

The yeas and nays were ordered.* 

The CHIEF JUSTICE. 
Illinois makes the point of order that the res- 


aemmmames a — 


ask for the yeas and 


olution moved by the Senator from Oregon is | 


not now in order for consideration, because it 
relates to an order partly executed, and be- 
will the Senator oblige the Chair by 
stating his other reason ? 

Mr. CONNESS. I object to two points of 
order ata time. One will be sufficient. 

The CHIBF JUSTICE. Will the Senator 
from [linois be kind enough to state his other 
reason ? 

Mr. TRUMBULL. My other reason is that, 
as now amended, the resolution: proposes to 
change a standing rule of the Senate, which 
cannot be done without a day’s notice. 

The CHIEF JUSTICE. Senators, you who 
are of opinion that the point of order should 
be sustained as stated will answer yea ; 
of the contrary opinion nay. 


CAaAUBC 


The Chief Clerk proceeded to call the roll, || Thayer, Tipton, Wade, Willey, Williams, Wilson, 


|} and Yates—35. 


and having concluded the call— 

Mr. CONKLING, (who had voted yea.) 
Mr. President, I rise to a question of order, if 
that be the proper form. I think I voted my- 
self under a misapprehension, and I understand 
other Senators have done so. Will the Chief 
Justice be kind enough to restate the question 
in the form in which it was put? I understand 
from other Senators that the question pro- 
pounded was in this form: those in favor of 
sustaining the point of order will vote yea. I 
had supposed that the question was as put be- 
fore: those deeming the proposition in order 
will say yea; and I voted affirmatively, mean- 
ing to vote against the point raised by the Sen- 
ator from Illinois, but I am told that the effect 
of the record is to make me vote in favor of 
the point of order. I want to know what the 
form of the question was, if the Chair will be 
kind enough to state it. 

Nhe CHIEF JUSTICE. 
stated the question in the form supposed by the 
Senator from New York, that those who voted 
to sustain the point of order made by the Sen- 
ator from Illinois would say yea; those of the 
contrary opinion nay. If there be a misun- 
derstanding the question will be again sub- 
mitted to the Senate. [‘*No!’’ “No!’’] 

Mr. CONKLING. 1 beg to change my vote, 
if that is the form. I voted under an entire 
misapprehension. I vote nay. 

The result was announced—yeas 24, nays 
30; as follows: 

Y EAS—Messrs. Anthony, Bayard, Buckalew, Davis, 
Dixon, Doolittle, Edmunds, Ferry, Fessenden, Fowler, 


Senate do now adjourn until the 23d day of 


The Senator from 


SUPPLEMENT TO” 


June 
Mr. CONNESS. Mr. President, I rise to 
inquire of the Chair whether a ruling made by 





|| the Senate upon a given point does not stand 


| as the rule of the Senate until the Senate re- 


verses it? 

The CHIEF JUSTICE. Undoubtedly; but 
the Chief Justice cannot undertake to say 
how soon the Senate may reverse its rulings. 
Senators, you who are of opinion that the mo- 


| tion of the Senator from Maine, that the Sen- 


ate do now adjourn until the 23d day of June, 
is in order, will say ay; those of the contrary 
opinion, no. [Putting the question.] The 
ayes appear to have it. 


"Mr. HENDERSON called for the yeas and | 


nays, and they were ordered; and being taken, | 


resulted—yeas 35, nays 18; as follows: 
Y EAS—Messrs. Anthony, Cameron, Cattell, Chand- 


| ler, Cole, Conkling, Conness, Corbett, Cragin, Drake, 


those 


Edmunds, Ferry, Frelinghuysen, Harlan, Howard, |! 


Howe, Morrill of Maine, Morrill of Vermont, Morton, 


Nye, Patterson of New Hampshire, Pomeroy, Ram- || those of the contrary opinion no. 


sey, Ross, Sherman, Sprague, Stewart, Sumner, 


NAYS—Messrs. Bayard, Buckalew, Davis, Dixon, 
Doolittle, Fessenden, Fowler, Henderson, Hendricks, 
Johnson, McCreery, Morgan, Norton, Patterson of 
Tennessee, Saulsbury, Trumbull, Van Winkle, and 


| Viekers—18. 


NOT VOTING—Mr. Grimes—1. 

So the Senate decided the motion to be in 
order. 

Mr. MORRILL, of Maine. I now renew 
my motion that the Senate, sitting for the trial 
of the impeachment of Andrew Johnson, Pres- 
ident of the United States, adjourn to Tuesday, 
the 23d day of June, at twelve o’clock. 

Mr. FERRY called for the yeas and nays, 


| and they were ordered. 


The Chief Justice || 


Grimes, ILenderson, Hendricks, Johnson, McCreery, | 


Morgan, Morrill of Vermont, Norton, Patterson of 
‘Tennessee, Saulsbury, Trumbull, Van Winkle, Vick- 
ers, and Willey—24. 

NAYS—Messrs. Cameron, Cattell, Chandler, Cole, 
Conkling, Conness, Corbett, Cragin, Drake, Freling- 
huysen, Harlan, Howard, Howe, Morrill of Maine, 
Morton, Nye, Patterson of New Hampshire, Pom- 
eroy, Ramsey, Ross, Sherman, Sprague, Stewart, 
Sumner, Thayer, Tipton, Wade, Williams, Wilson, 
and Yates—30. 


So the point of order was not sustained. 


Mr. MORRILL, of Maine. Mr. President, 
[ rise to inquire whether the Chair will enter- 
tain a motion at the present time? 

The CHLEF JUSTICE. 
amend this resolution. The question now is 
on the resolution offered by the Senator from 
Oregon. Any motion to amend that resolu- 


‘tion is in order, or a motion to postpone it is 


in order. 

Mr. MORRILL, of Maine. I move that the 
Senate sitting to try the impeachment of 
Andrew Johnson, President of the United 
States, do now adjourn to the 23d day of June 
next at twelve o'clock, and on that question I 
demand the yeas and nays. 

The CHIEF JUSTICE. The Chief Justice 
has heretofore ruled that that motion was not 
in order, but he was not sustained by the Sen- 
ate. He will now submit the question whether 
this motion is in order directly to the Senate. 
Senators, you who are of opinion that the 
motion of the Senator from Maine, that the 


Any motion to | 


Mr. ROSS. Mr. President, Lmove to amend 


| the second article of impeachment be rescinded 





Senator from Oregon, which the Clerk will 
again read. : 
The Chief Clerk read as follows: 


Resolved, That the several orders heretofor 
adopted as to the order of reading and voting Upen 
PO 


The resolution was agreed to. 
Mr. WILLIAMS. Mr. President, | now 
move that the Senate proceed to vote upon the 
second article of impeachment. 
The CHIEF JUSTICE. The Senator from 
Oregon moves that the Senate now proceed to 
vote upon the second article of impeachment, 


Mr. TRUMBULL. 


Is that in order, [ rise 


| to inquire ? 


the motion by striking out ‘‘the 23d day of | 


June’’ 
tember,’’ 
the yeas and nays. 
The yeas and nays were ordered ; and being 
taken, resulted—yeas 15, nays 39; as follows: 
YEAS—Messrs. Bayard, Davis, Dixon, Doolittle, 
Fessenden, Fowler, Henderson, Johnson, MeCreery, 


and inserting ‘‘the Ist day of Sep- || 
and on that amendment I ask for | 


Norton, Ross, Saulsbury, Trumbull, Van Winkle, |! 


and Viekers—15. 
NAYS—Messrs. Anthony, Buckalew, Cameron, 
Cattell, Chandler, Cole, Conkling, Conness, Corbett, 


| Cragin, Drake, Edmunds, Ferry, Frelinghuysen, || 
| Grimes, Ilarlan, Hendricks, Howard, Howe, Morgan, || 
| Morrill of Maine, Morrillof Vermont, Morton, Nye, 


Patterson of New Hampshire, Patterson of Tennes- 
see, Pomeroy, Ramsey, Sherman, Sprague, Stewart, 
Sumner, Thayer, Tipton, Wade, Willey, Williams, 
Wilson, and Yates—39. 

So the amendment was rejected. 


The CHIEF JUSTICE, 


The question re- | 


curs on the motion of the Senator from Maine, | 


that the Senate sitting as a court of impeach- 
ment do now adjourn until Tuesday, the 23d 
day of June, and upon that question the yeas 


| and nays have been ordered. 


The question being taken by yeas and nays, 
resulted—yeas 27, nays 27; as follows: 
YEAS—Messrs. Anthony,Cameron, Cattell, Chand- 


Howe, Morrill of Maine, Nye, Pomeroy, Ramsey, 
Ross, Sherman, bay Stewart, Sumner, Thayer, 
Tipton, Wade, Willey, Williams, Wilson, and 
Yates—27. . 

NAYS—Messrs. Bayard, Buckalew, Cole, Conkling, 
Davis, Dixon, Doolittle, Edmunds, Ferry, Fessenden, 
Fowler, Frelinghuysen, Grimes, Henderson, Hend- 
ricks, Johnson, McCreery, Morgan, Morrill of Ver- 
mont, Morton, Norton, Patterson of New Hampshire, 
Patterson of Tennessee, Saulsbury, Trumbull, Van 
Winkle, and Vickers—27. 


The CHIEF JUSTICE. Upon this question 
the yeas are 27 and the nays are 27; so the 
motion is not agreed to. 

Mr. WILLIAMS. Mr. President, I move 
that the Senate proceed to vote upon the second 
article of impeachment. 

The CHIEF JUSTICE. The Senator from 
Oregon moves that the Senate do now proceed 
to vote upon the second article. 

Mr. WILLIAMS. I withdraw the motion 
that I have just made until the other order is 
adopted. 1 was under the misapprehension 


| that it had been adopted. 


The CHIEF JUSTICE. The 


uestion re- 


| ler, Conness, Corbett, Cragin, Drake, Harlan, Howard, | 


The CHIEF JUSTICE. There being now 
no order relating to the order in which the 
articles shall be taken, the Chief Justice thinks 
itis in order. Senators, you who agree to the 
motion proposed by the Senator from Oregon 
that the Senate do now proceed to vote upon 
the second article of impeachment, will say ay. 
' 0 [ Putting the 
guestion.] The ayes appear to have it. The 
ayes have it, and the motion is agreed to. 

The Chief Justice will again admonish 
strangers and citizens in the galleries of the 
necessity of observing perfect order and pro. 
found silence. The Clerk will now read the 
second article of impeachment. 

The Chief Clerk read as follows: 

ARTICLE II, 

That on the said 2ist day of February, in the year 
of our Lord 1868, at Washington, in the District of 
Columbia, said Andrew Johnson, President of the 
United States, unmindful of the high duties of his 
office, of his oath of office, and in violation of the 
Constitution of the United States, and contrary to 
the provisions of an act entitied " An act regulating 
the tenure of certain civil offices,” Passed March 2, 
1867, without _the advice and consent of the Sen 
ate of the United States, said Senate then and 
there being in session, and without authority of law, 
did, with intent to violate the Constitution of the 
United States, and the act aforesaid, issue and deliver 
to one Lorenzo Thomas a letter of authority in sul 
stance as follows, thatis.to say: 

Executive Mansion, 
Wasuinaton, D.C., February 21, 1888. 

Sir: The Hon. Edwin M. Stanton having been this 
day removed from office as Secretary for the Depart- 
ment of War, you are hereby authorized and empow- 
ered to act as Secretary of War ad interim, and will 
immediateiy enter upon the discharge of the duties 


| pertaining to that office. 


Mr. Stanton has been instructed to transfer to you 
all the records, books, papers, and other public prop- 
erty now in his custody and charge. 

Respectfully yours, ANDREW JOINSON. 


To Brevet Major General Lorenzo Tuomas, Adjutant 


General United States Army, Washington, D. 0. 


Then and there being no vacancy in said office of 


Secretary for the Department of War, whereby said 
Andrew Johnson, President of the United States, 
did then and there commit and was guilty of a high 
misdemeanor in office. 


The name of each Senator was called in 


| alphabetival order by the Chief Clerk ; and as 
| he pose in his place the Chief Justice pro- 


pounded the following question : 

Mr. Senator , how say you, is the re 
spondent, Andrew Johnson, President of the 
United States, guilty or not guilty of a high 
misdemeanor as charged in this article of im 
peachment? 

The call of the roll having been concluded, 

The Senators who voted ‘*Guilty”’ are: 
Messrs. ANTHONY, Cameron, CaTTELL, CHAND- 
LER, CoLe, CONKLING, CONNESS, CORBETT, 
CraGin, Drake, Epuunps, Ferry, FRevING 


| HuysSEN, Harian, Howarp, Hower, Moneas, 


Morri.t of Maine, Morritt of Vermont, 


| Morton, Nye, Parrerson of New Hampshire, 


Pomeroy, Ramsey, SHERMAN, SPRAGUE, STEW 
ArT, SumNeR, THayer, Tipron, WADE, WILLEY, 
Wititams, Witsoy, and Yares—35. 

The Senators who voted ‘‘ Not guilty”’ are: 
Messrs. Bayarp, BucxaLew, Davis, Dixo’, 
DooutTLe, FressenpeN, Fow ier, Grimes, 


_Henpersoy, Henpricks, Jonnson, McCree 


curs on the resolution already submitted by the || 


ry, Norton, Parrerson of Tennessee, Koss, 
Savutspury, TrumBuLL, Van WINKLE, and 
Vickers—19. ; 
The CHIEF JUSTICE. Thirty-five Sena 
tors have pronounced the respondent, Andrew 
Johnson, President of the United States, 
guilty; nineteen have pronounced him not 
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~yilty. Two thirds not having pronounced him 
suilty, he stands acquitted upon this article. 
Ms. WILLIAMS. Mr. President, I move 
‘hat the Senate now proceed to vote upon the 
hird article. 
[he motion was agreed to. 

The CHIEF JUSTICE. The Secretary will 
road the third article. 
~The Chief Clerk read the third article of 
eachment, as follows: 


Articie IIT. 

That said Andrew Johnson, President of the Uni- 
ted States, on the 2lst day of February, in the year 
af our Lord, 1868, at Washington, in the District of 
Columbia, did commit and was guilty of a high mis- 
jemeanor in Office, in this, that, without authority 
of law, while the Senate of the United States was 
then and there in session, he did appoint one Lorenzo 
Thomas to be Secretary for the Department of War 
ad interim, Without the advice and consent of the 
Senate, and with intent to violate the Constitution 
of the United States, no vacancy having happened 
in said office of Secretary for the Department of War 
during the recess of the Senate, and no vacancy 
existing in said office at the time, and which said 
appointment, so made by said Andrew Johnson, of 
sgid Lorenzo Thomas, is in substance as follows, that 
is to say: 


tl 
ui 


} 
1 


imp 


EXECUTIVE MANSION, 
WasuHInaTon, D. C., February 21, 1868. 

Sir: The Hon. Edwin M. Stanton having been this 
day removed from office as Secretary for the Depart- 
mentof War, you are hereby authorized and empow- 
ered to act as Secretary of War ad interim, and will 
immediately enter upon the discharge of the duties 
pertaining to that office. 

Mr. Stanton has been instructed to transfer to you 
allthe records, books, papers, and other public prop- 
erty now in his custody and charge. eae 7 : 

Respectfully yours, ANDREW JOHNSON. 
To Brevet Major General Lorenzo Tuomas, Adju- 

tant General United States Army, Washington, D. C. 

The roll was called as before, and as each 
Senator rose in his place the Chief Justice 
propounded this question : 

Mr. Senator , how say you, is the re- 
spondent, Andrew Johnson, President of the 
United States, guilty or not guilty of a high 
misdemeanor, as charged in this article ? 

The result was as follows: 

Those who voted ‘‘Guilty’’ are: Messrs. 
Antuony, CAMERON, CaTTELL, CHANDLER, 
Cote, CoNKLING, CONNESS, CorBETT, CRAGIN, 
Dreakk, Epmunps, Ferry, FRELINGHUYSEN, 
Hartan, Howarp, Hower, Morcan, Morri.u 
of Maine, Morritt of Vermont, Morton, Nye, 
Patterson of New Hampshire, Pomeroy, 
RAMSEY, SHERMAN, SPRAGUE, STEWART, SuM- 
yer, THayer, Tipton, Wape, WILLEY, WIL- 
LIAMS, WILSON, and YaTEs—35. 


_ THE CONGRESSIONAL GLOBE. 


Those who voted ‘‘ Not guilty ’’ are: Messrs. 
Bayarp, Buckatew, Davis, Dixon, Doouit- 
TLE, FESSENDEN, Fow.Ler, Grimes, Hen- 
peRsoN, Henpricks, Jounson, McCregry, 
Norton, Patrerson of Tennessee, Ross, 
Sautspury, TRUMBULL, VAN WINKLE, and 
VicKers—19. 

The CHIEF JUSTICE. Thirty-five Sena- 
tors have pronounced Andrew Johnson, Presi- 
dent of the United States, guilty, as charged in 
this article ; nineteen have pronounced him not 
guilty. ‘I'wo thirds not having pronounced him 
guilty, the President of the United States stands 
acquitted upon this article. 

Mr. WILLIAMS. Mr. President, I move 
that the Senate, sitting as a court of impeach- 
ment, do now adjourn sine die. 

Mr. BUCKALEW. Lask for the yeas and 
nays on that motion. 

The yeas and nays were ordered and taken. 

The roll was called, and the result was as 
follows: 

Y EAS—Messrs. Anthony, Cameron, Cattell, Chand- 
ler, Cole, Conkling, Corbett, Cragin, Drake, Edmunds, 
Ferry, Frelinghuysen, Harlan, Howard, Morgan, 
Morrill of Maine, Morrill of Vermont, Morton, Nye, 
Patterson of New Hampshire, Pomeroy, Ramsey, 
Sherman, Sprague, Stewart, Sumner, Thayer, Tipton, 
Van Winkle, Wade, Willey, Wiliiams, Wilson, and 
Yates—34. : . 

NAYS—Messrs. Bayard, Buckalew, Davis, Dixon, 
Doolittle, Fowler, Henderson, Hendricks, Johnson, 
McCreery, Norton, Patterson of Tennessee, Ross, 
Saulsbury, Trumbull, and Vickers—16, 

NOT VOTING — Messrs. Conness, 
Grimes, and Howe—4. 

TheCHIEF JUSTICE. Before announcing 
the vote the Chief Justice will remind the Sen- 
ate that the twenty-second rule provides that 
if ‘‘upon any of the articles presented’’ the 
impeachment shall not ‘* be sustained by the 


Fessenden, 


| votes of two thirds of the members present ’’ 


a judgment of acquittal shall be entered. 
Several Senators. We cannot hear. 
The CHIEF JUSTICE. 

begs leave to remind the Senate that the 

twenty-second rule provides that ‘‘if the im- 

peachment shall not, upon any of the articles 

presented, be sustained by the votes of two 
thirds of the members present, a judgment of 
acquittal shall be entered.”’ 

Mr. DRAKE. I suggest, Mr. President, 
that that was done when the President of the 
Senate declared the acquittal upon each 
article. 


| The CHIEF JUSTICE. That is not the 





The Chief Justice | 


415 


| judgment of the Senate; but if there be no 


objection, the judgment will be entered by the 


| Clerk. 


Mr. HOWARD. Not at all. 

Mr. SUMNER. Of course not. 

Several Senators. There is no objection. 

Mr. HOWARD. Let the vote on adjourn- 
ment be announced. ; 

Mr. JOHNSON, Judgment must be entered. 

Mr. SUMNER. There seems to be a mis- 
understanding as to the entry which it is pro- 
posed to make in the Journal. 

The CHIEF JUSTICE. The Clerk will 
enter, if there be no objection, a judgment 
according to the rules—a judgment of ac- 
quittal. 

Mr. CONNESS. I simply desire to say to 
the Chair that the very rule which has been 
read implies a vote before such a judgment 
can be entered; and unless a vote be tiken no 
such judgment can be entered under the rule. 

The CHIEF JUSTICE. The Chief Justice 
spoke of those articles upon which the vote 
has been taken. The rule is express. 

Mr. CONNESS. Certainly ; judgment must 
be entered on them. 

Mr. DRAKE. I would suggest to the Chair 
that in the case of Judge Peck the only entry 
of acquittal was the declaration by the presid- 
ing officer that he was acquitted. 

The CHIEF JUSTICE. The Chief Justice 
simply follows the rules which have been or- 
dained for their own government by the Senate. 
He does not follow a precedent; he follows 
the rule. 

Mr. SUMNER. Mr. President, as I under- 
stand, the Chair has already, on each vote, 
made a declaration of acquittal, and that is of 
record. . 

The CHIEF JUSTICE. That, however, is 
not the judgment of the Senate contemplated 
by the rule; it is simply the result of the par- 
ticular vote upon each article, and the rules 
provide that the judgment shall be entered. 

Mr. CONNESS. 
to that. 

The CHIEF JUSTICE. Upon the question 
of adjournment without day the yeas are 34 
and the nays are 16. So the Senate sitting as 
a court of impeachment for the trial of Andrew 
Johnson upon articles of impeachment pre- 
sented by the House of Representatives stands 
adjourned without day. 


There can be no objection 
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OPINIONS FILED UNDER THE ORDER OF THE SENATE, 


Ordered, That when the Senate adjourns to-day, it adjourn to mect on Monday next, at eleven o’elock, a, m., for the purpose of deliberation, under the rules 
of the Senate, sitting on the trial of impeachments, and that on Tuesday next following, at twelve o'clock m., the Senate shall proceed to vote without debate on 
the several articles of impeachment; and each Senator shall be permitted to file within two days after the vote shall have been so taken his wrilten opinion, to be 
printed with the proceedings.—Ja Senate, Thursday, May 7, 1868, 


OPINION 


oF 


HON. LYMAN TRUMBULL. 


To do impartial justice in all things apper- 
taining to the present trial, according to the 
Constitution and laws, is the duty imposed on 
each Senator by the position he holds and the 
oath he has taken, and he who falters in the 
discharge of that duty, either from personal or 
party considerations, is unworthy his position, 
and merits the scorn and contempt of all just 
men. 

The question to be decided is not whether 
Andrew Johnson is a proper person to fill the 
presidential office, nor whether it is fit that he 
should remain in it, nor, indeed, whether he 
has violated the Constitution and laws in other 
respects than those alleged against him. As 
well might any other fifty-four persons take 
upon themselves by violence to rid the coun- 
try of Andrew Johnson because they believed 
him a bad man as to call upon fifty-four Sen- 
ators, in violation of their sworn duty, to con- 
vict and depose him for any other causes than 
those alleged in the articles of impeachment. 
As well might any citizen take the law into his 
own hands, and become its executioner, as to 
ask the Senate to convict outside of the case 
made. ‘lo sanction such a principle would be 
destructive of all law and all liberty worth the 
name, since liberty unregulated by law is but 
another name for anarchy. 

Unfit for President as the people may regard 
Andrew Johnson, and much as they may desire 
his removal, in a legal and constitutional way, 
all save the unprincipled and depraved would 
brand with infamy and contempt the name of 
any Senator who should violate his sworn con- 
‘ictions of duty to accomplish such a result. 

Keeping in view the principles by which, as 
honest men, we are to be eubded let us inquire 
what the case is. 

The first article charges Andrew Johnson, 
President of the United States, with unlaw- 
fully issuing an order, while the Senate was in 
session, and without its advice and consent, 
with the intent to remove Edwin M. Stanton 
from the office of Secretary for the Depart- 
ment of War, contrary to the Constitution and 


the ‘act regulating the tenure of certain civil | 


offices,"’ passed March 2, 1867. It will be 
observed that this article does not charge a 
removal of the Secretary, but only an intent to 
remove, which is not made an offense by the 
tenure-of-oflice act or any other statute; but, 
treating it as if the President’s order had been 
obeyed, and an actual removal had taken place, 
would such removal, had it been consummated, 
have been a vielation of the Constitution irre- 
spective of the tenure-of-office act? The ques- 


tion of the power to remove from office arose | 


in 1789, in the First Congress which assembled 
under the Constitution, and except as to offices 


SuPPLEMENT—27, 


whose tenure was fixed by that instrument, 
was then recognized as belonging to the Pres- 
ident; but whether as a constitutional right, or 
one which the Congress might confer, was left 
an open question. Under this recognition by 
the Congress of 1789, every President, from 
that day till 1867, had exercised this power of 
removal, and its exercise during all that time 
had been acquiesced in by the other depart 
ments of the Government, both legislative and 
judicial. Nor was this power of removal by 
the President exercised only in the recess of 
the Senate, as some have supposed, but it as 
frequently exercised when the Senate was in 
session, and without its consent. 

Indeed, there is not an instance on record 
prior to the passage of the tenure-of-office act, 
in which the consent of the Senate had been 
invoked simply for the removal of an oflicer. 
It is appointments to, and not removals from, 
otlice that the Constitution requires to be made 
by and with the advice and consent of the 
Senate. It is true that an appointment to an 
otlice, when the appointee becomes duly quali- 
fied, authorizes him to oust the prior incum- 
bent, if there be one, and in that way effects 
his removal; but this is a different thing from 
asimple removal. The Constitution makes no 
distinction between the power of the President 
to remove during the recess and the sessions 
of the Senate, nor has there been any in prac- 
tice. The elder Adams, on the 12th of De- 
cember, 1800, the Senate having been in session 
from the 17th of November preceding, in a 
communication to Timothy Pickering, used 
this language, ‘‘ You are hereby discharged 
from any further service as Secretary of State.”’ 
Here was a positive dismissal of a Cabinet 
officer by the President, while the Senate was 
in session, and without its consent. It is no 
answer to say that President Adams the same 
day nominated John Marshall to be Secre- 
tary of State in place of ‘*'Timothy Piekering, 
removed.”’ 

The nomination of a person for an office 
does not, and never did, effect the removal of 
an incumbent. And such incumbent, unless 
removed by a distinct order, holds on till the 
nothinee is confirmed and qualified. The Sen- 
ate might never have given its advice and con- 
sent to the appointment of John Marshall, and 
did not in fact do so until the following day. 
The removal of Pickering was complete before 
Marshall was nominated to the Senate, as the 
message nominating him shows; but whether 
this was so or not we all know that a person in 
office is never removed bythe mere nomination 
of a successor. 

Thomas Eastin, navy agent at Pensacola, 
was removed fre:= office by President Van Buren 
on the 19th of December, 1840, while the Sen- 


sw 


ate was in session, and the office the same day 


| placed temporarily in charge of Dadley Walker, 


and it was not till the 5th of January following 
that George Johnson was, by and with the 


advice and consent of the Senate, appointed 
navy agent to sueceed Eastin. 

June 20, 1864, and while the Senate was in 
session, President Lincoln removed Isaac Hen 
derson, navy at New York, an officer 
appointed by and with the advice and econ 
sent of the Senate, and placed the oilice in 
charge temporarily of John D. 
Gibson. 

Isaac V. Fowler, postmaster at New York ; 
Samuel I’. Marks, postmaster at New Orleans ; 
and Mitchell Steever, postmaster at Milwaukee, 
all of whom had previously been appointed by 
and with the advice and consent of the Senate, 
were severally removed by the President dur 
ing the sessions of the Senate in 1860 and 1861, 
the ofhees placed temp yrarily in charge of spe 
cial agents, and it was not till some time after 
the removals that made to 
fill the vacancies. 


agent 


nominations were 
Other cases, during other Administrations, 
might be referred to, but these are sufficient 
to show that removals trom oftice by the Pres- 
ident during the session of the Senate have 
been no unustal thing in the history of the 
Government. ; 

Of the power of Congress to define the ten 
ure of the offices it establishes and make them 
determinable either at the will of the President 
alone, of the President and Senafe together, 
or at the expiration of a fixed period, | enter- 
tain no doubt. The Constitution is 
the subject of removals except by impeach- 
ment, which it must be admitted only applies 
to removals for crimes and misdemeanors ; 
and if the Constitution admits of removals in 
no other way, then a person once in office would 
hold for life unless impeached, a construction 
which all would admit to be inadmissible un- 
der our form of Government. The right of 
removal must, then, exist somewhere. The 
First Congress, in the creation of the Depart- 
ment of War, in 1789, recognized it as exist- 
ing in the President, by providing that the 
chief clerk should perform the duties of the 
principal officer, called a Secretary, ‘* when- 
ever the said principal officer shall be removed 
from oflice by the President of the United 
States, orinany other case ofvacancy.’’ Under 
this act the power of the President to remove 
the Secretary of War, either during the recess 
or session of the Senate, is manifest. The 
law makes no distinction in that respect, and 
whether it was an inherent power belonging to 
the President, under the Constitution as Pres- 
ident, or was derived from the statute creating 
the office, is not material so far as relates tothe 
power of the President to remove that officer. 

This continued to be the law until the pas- 
sage of the tenure-of-office act, March 2, 1867 ; 
and had the President issued the order for the 
removal of the Secretary of War prior to the 
passage of that act, it would hardly be con- 
tended by any one that, in so doing, he violated 
any law constitutional or statutory. The act 
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of March 2, 1867, was passed to correct the¢ 


previous practice, and had there been no such 
practice there would have beeu no occasion for 
such a law. Did that act, constitutional and 
valid as it is believed to be, change the law so 
far as it related to a Secretary then in office, 
by virtue of an appointment made by a former 
President during a presidential term which 
ended March 4, 18657 

‘The language of the first section of the act is: 

* That every person holding any civil office to which 
he has been appointed by and with the advice and 
consent of the Senate, and every person who shall 
hereafter be appointed to any such office, and shall 
hecome duly qualified to act therein, is and shall be 
entitled to holdsuch office until a successor shall have 
been in like manner appointed and duly goplitec, 
exceptasherein otherwise provided: Provided, That 
the Seerctaries of State, of the Treasury, of War, of 
the Navy, andofthe Interior, the Postmaster General, 
and the Attorney General, shall hold their offices 
respectively for and during the term of the President 
by 
month thereafter, subject toremoval by and with the 
advice and consent of the Senate.” 


Mr. Lincoln, by and with the advice and 
consent of the Senate, appointed Mr. Stanton 
Secretary of War onthe 15th of January, 1862, 
and commissioned him to hold the oflice ** dur- 
ing the pleasure of the President of the United 
States for the time being.’’ He was never re- 
appointed, either by Mr. Lincoln after his re- 
election, or by Mr. Johnson since Mr. Lincoln's 
death. The continuance of Mr. Stanton in 
ollice by Mr. Lincolnatter his second term com- 
menced, and by Mr. Johnson after Mr. Lin- 
coln’s death, cannot be construed as a reap- 
pointment during that term, because the word 
‘*appointed”’ in the tenure-of-office act must 
be construed to mean a legal appointment, 
which could only be made by and with the advice 
and consent of the Senate. The term of the 
President by whom Mr. Stanton was appointed, 
and the one month thereafter, expired nearly 
two vears before the passage of the tenure-of- 
office act. 
Mr. Lincoln was elected fora second term that 
therefore the term of the President by whom 
Mr. Stanton was appointed has not expired. 
Che fact that Mr. Lincoln was his own suc- 
cessor in 1865 did not make the two terms one 
any more than if any other person had sue- 


ceeded him, and were he now alive the "A 


dential term during which he appointed Mr. 
Stanton would long since have expired. But 
Mr. Lincoln, in fact, deceased soon after his 
second term commenced, and was succeeded 
by the Vice President, 


elected for the same | 


term, on whom the office of President was by 


the Constitution devolved. 

It has been argued that this is Mr. Lincoln's 
term. If this be so, it is his second term, and 
not the term during which Mr. Stanton was 
appointed ; but if this be Mr. Lincoln’s and not 
Mr. Johnson’s term, when will the *‘term of 
the President’? by whom Mr. Browning and 
the other Cabinet officers appointed since Mr. 
Lincoln’s death expire? Mr. Lincoln never 
appointed them, and if they are to hold * dur- 
ing the term of the President by whom they 
were appointed and for one month thereafter’ 
they hold indefinitely, because, according to 
this theory, Mr. Johnson, the President by 


whom they may have been appointed, and one | 


SUPPLEMENT TO 


sible for Mr. Stanton to now serve as Secretary 
of War for the term of the President by whom 
he was appointed as itis for Mr. Lincoln to 
serve out the second term for which he was 
elected. 


Both the presidential term of the | 


President who appointed Mr. Stanton and the | 


person who made the appointment have passed 
away, never to return; but the presidential 
office remains, filled, however, by another 
person, and not Mr. Lincoln. 

It being apparent that so much of the pro- 
viso to the first section of the tenure-of-civil- 
office act of March 2, 1867, as authorizes the 
Secretary of War to hold the office for and 


during the term of the President by whom he | 


was appointed is inapplicable to the case of 
Mr. Stanton, by what tenure did he hold the 


| office on the 2ist of February last, when the 


President issued the order for his removal ? 
Originally appointed to hold office during the 
pleasure of the President Jor the time being, 
and, as has already been shown, removable at 
the will of the President, according to the act 
of 1789, there would seem to be ne escape 
from the conclusion that the President had the 
right to issue the order for his removal. 
has, however, been insisted that if the proviso 
which secures to the Secretaries the right to 
hold their respective offices during the term of 
the President by whom they may have been 
appointed and for one month thereafter does 
not embrace Mr. Stanton, because Mr. John- 


' son did not appoint him, that then, as a civil 


otlicer, he is within the body of the first section 
of the act and entitled to hold his office until by 
and with the advice and consent of the Senate a 
successor shall have been appointed and duly 
qualified. Not so; forthe reason that the body 


| of the first section can have no reference to the 


tenure of an oflice expressly excepted from it 
by the words ** except as herein otherwise pro- 


| vided,’’ and the provision which follows, fix- 


It will not do to say that because || 


ing a different tenure for the Secretary of War. 


Can any one doubt that the law was intended 


to make, and does make a distinetion between 
the tenure of office given to the Secretaries and 
that given to other civil officers? How, then, 
can it be said that the tenures are the same, or 
the same as to any particular Secretaries ? 
The meaning of the section is not different 
from what it would be if instead of the words, 
‘‘every person holding any civil office,”’ there 
had been inserted the words marshal, district 
attorney, postmaster, and sv ov, enumerating 
and fixing the tenure of all other civil ollicers 
except the Secretaries; and then had pro- 
eeeded to enumerate the different Secretaries 


| and fix for them a different tenure from that 


Had 


given to the other enumerated ollicers. 


commencing on the first Monday of June 
November, except as herein otherwise pro 
vided; provided, that two terms of the dix 
triet court in each of the judicial distrier. 
the State of New York shall be held durin, 
the year 1868, commencing on the first Mo, 
day of April and September :’’ manifestly ; 
would at this time be as impossible to comply 
with so much of the proviso as requires a 
court to be held in the New York districts in 
April, 1868, as it now is for Mr. Stantoy +, 
serve out the term of the President by whom 
he was appointed, which: ended March 4 
1865, 

Would that circumstance take the provision 
for the New York districts out of the proviso 
and because, by the body of the act, two terms 


and 


|| are required to be held in every judicial districy 
| in the United States on the first Monday of 





the section been thus written, would any one | 
think, in case a particular Secretary for some 


personal reason was unable to avail himself of 


| the benefit of the law securing to Secretaries a 
certain tenure of oflice, that he would therefore 
have the right to the benefit of the law in which | 


whom they were appointed, never had a term, || 


and we have the anomaly of a 
the oflice of President is devolved, and who is 
impeached as President, and whom the Senate 
is asked to convictas President, who has no 
term of office. The clause of the Constitution 
which declares that the President * shall hold 
his office during the term of four years’’ does 
not mean that the person holding the oflice 
shall not die, resign, or be removed during 
that period, but to fix aterm or limit during 
which he may, but beyond which he cannot, 
hold the office. If he die, resign, or be re- 
moved in the mean time, manifestly the term, 
so fur as he is concerned, has come to an end. 
‘The term of the presidential office is four years, 
but the Constitution expressly provides that 
differept persons may fill the office during that 
period, an‘ in popular language it is called the 
term of the person who happens for the time 
being to be in the office. 


pome on whom | 


Secretaries were not mentioned, securing to 
marshals and others a different tenure of oitice? 
Lhe object of an exception or proviso in astat- 


of the act, and is usually resorted to for con- 
venience, as a briefer mode of declaring the 
object than to enumerate everything embraced 
in the general terms of the act, and then pro- 
vide for the excepted matter. The fact that 
the terms of the proviso which fix the tenure 
of office of all Secretaries are such that a par- 
ticular Secretary, for reasons personal to him- 


self, cannot take advantage of them, does not 


operate to take from the proviso the office of 
a Secretary, and the tenure attached to it, and 
transfer them to the body of the section which 
provides atenure for holding office from which 
the office of Secretary is expressly excepted. 
The meaning of this first section will be still 


/ more apparent by supposing a case involving 
| the same principle but wholly disconnected 


with the one under consideration. Suppose 
Congress were to-day, May 16, 1868, to pass 
an act declaring that ‘‘two terms of the dis- 
trict court in every judicial district of the Uni- 


tis jast as impos- |! ted States shall be held during the year 1868, 


ute is to limit ortake something out of the body | 


| riods? 


June and November, authorize the holding of 
courts in the New York districts at those pe- 
It is believed that no judge would for 
a moment think of giving such a constructiog 


| to suchanact; and yet this is precisely the con. 
| struction of an act believed to be analogous jp 


It || 











aa 


principle which must be resorted to to bring 
Mr. Stanton within the body of the first section 
of the tenure-of-office act. 

Laying out of view what was said at the time 
of the passage of the tenure-of-oflice act, as to 
its not intertering with Mr. Johnson’s right to 


| remove the Secretaries appointed by his pre. 


decessor, and the unreasonablenegs of a cop- 
struction of the act which would secure them 
in office longer than the Secretaries he had 
himself appointed, and fasten them for life on 
all future oe og unless the Senate con- 
sented to the appointment of successors, the 
conclusion seems inevitable, from the terms of 
the tenure-of-olfice act itself, that the Presi. 


| dent’s right to remove Mr. Stanton, the Sec- 


retary of War appointed by his predecessor, is 
not affected by it, and that, having the author. 
ity to remove that oflicer under the act of 1789, 
he did not violate either the Constitution or 
any statute in issuing the order for that pur- 
»ose. Butevenif adifferent construction could 
Be put upon the law, I could never consent to 
convict the Chief Magistrate of a great people 
of a high misdemeanor and remove him from 
office for a misconstruction of what must be 
admitted to be a doubtful statute, and partic: 
ularly when the misconstruction was tlie same 
put upon it by the authors of the law at the 
time of its passage. 

The second article charges that the Presi- 


| dent, in violation of the Constitution, and con- 


trary to the tenure-of-oflice act, and with in- 


| tent to violate the same, issued to Lorenzo 


Thomas a letter of authority empowering him 


to act as Secretary of War ad interim, there 


being no vacancy in the office of Secretary of 
War. There is nothing in the tenure-of-oflice 
act, or any other statute, prohibiting the issuing 
of such a letter, much less making it a crime or 
misdemeanor. The most that can be said is that 
it was issued without authority of law. 

The Senate is required to pass judgment 
upon each article separately, and each must 
stand or fall by itself. There is no allegation 
in this article of any design or attempt to use 
the letter of authority, or that any harm came 
from it; and any Senator might well hesitate 


_to find the President guilty of a high misde- 


meanor for simply issuing such a letter, al- 
though issued without authority of law. The 
proof, however, shows that the letter was 
issued by the President in connection with the 
order for the removal of Mr. Stanton, which, 
as has already been shown, was a valid order. 
The question, then, arises whether the Pres 
dent was guilty of a high misdemeanor 1n iss 
ing to the Adjutant General of the Army 4 
letter authorizing him, in view of the contem 
plated vacancy, temporarily to discharge the 
duties of Secretary of War. oy 
Several statutes have been passed providing 
for the temporary discharge of the duties 0! 
an office by some other person in case of & 
vacancy, or when the officer himself is unable 
to perform them. The first was the eighth 
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eighth 


tion of the act of May 8, 1792, and is as 


‘ ows. 


That in case of the death, absence from the seat | 


government, or sickness of the Secretary of State, 
tary of the Treasury, or of the Secretary of the 
tment of War, or of any other officer of either 
. said Departments whose appointment is not 
. head thereof, whereby they cannot perform 
ies of their respective offices, it shall be law- 
for the President of the United States, in case he 
oii think it necessary, to authorize any person or 
1s, at his discretion, to perform the duties of 
eaid respective offices until a successdr be ap- 
nted, or until such absence or inability by sick- 
owe shall cease.” 


secre 


I'he second act, passed February 15, 1795, 
declares: 

“That in case of vacancy in the office of Seeretary 
of State, Secretary of the Treasury, or of the Seere- 
ivy of the Department of War, or of any officer of 
wther ofthe said Departments whose appointment is 
not in the head thereof, whereby they cannot perform 
the duties of their said respective offices, it shall be 
jawfulfor the President of the United States, in case 

shall think it necessary, to authorize any person 

persons, at his diseretion, to perform the duties of 
the said respective offices, until a successor be ap- 
pointed or such vacancy be filled: Provided, That 
noone vacancy shall be supplied in manner afore- 
aid for a longer term than six months,”’ 


Neither of these acts provided for vacancies 
1 the Navy, Interior or Post Office Depart- 
went. Mr. Lincoln, in 1863, called attention 
ty this defect in.a special message, as follows: 


To the Senate and House of Representatives : 


[ submit to Congress the expediency of extending 
to other Departments of the Government the au- 
thority conferred on the President by the cighth see- 
tion of the act of the 8th of May, 1792, to appoint a 
person to temporarily discharge the duties of Seere- 
tary of State, of the Treasury, and the Secretary of 
War, in ease of the death, absence from the seat of 
Government, or sickness of either of these officers, 

ABRAHAM LINCOLN. 

WASHINGTON, January 2, 1863. 


Pebruary 20, 1863, Congress passed a third 
act on this subject, which declares: 


“Tn ease of the death, resignation, absence from 
the seat of Government, or sickness of the head of 
any executive Department of the Government, or of 
any officer of either of the said Departments whose 
appointment is not in the head thereof, whereby 
they cannot perform the duties of their respective 
otlices, it shall be lawful for the President of the Uni- 
ted States, in case he shall think it necessary, to 
authorize the head of any other executive Depart- 
went, or other officer in either of said Departments 
whose appointment is vested in the President at his 
diseretion, to perform the duties of thesaid respective 
oflices until a suecessor be appointed, or until such 
absence or disability by sickness shall cease: Pro- 
vided, That no one vacancy shall be supplied in man- 
ner aforesaid for a longer term than six months.”’ 


These statutes contain all the legislation of 
Congress on the subject to which they relate. 


thas been insisted that, inasmuch as under || 


the act of 1863 the President had no authority 
to designate any other person to perform the 
duties of Secretary of War than an oflicer in 


that or some of the other Executive Depart- | 


nents, and then in case of vacancy to supply 
such only as are occasioned by death or resigna- 
tion, his designation of the Adjutant General 
of the Army to supply temporarily a vacancy 
occasioned by removal was without authority. 
If the act of 1863 repealed the act of 1795 this 


woulddoubtless be so; but if it did not repeal | 


it, then the President clearly had the right, 
under that act, which provided for the tem- 
porary discharge of the duties of Secretary of 
War in any vacancy by any person, to author- 
ize General Thomas temporarily to discharge 
those duties. The law of 1863, embracing, as 
it does, all the Departments, and containing 
provisions from both the previous statutes, 
may, however, be construed to embrace the 
whole subject on which it treats, and operate 
asa repeal of all prior laws on the same sub- 
ject. It must, however, be admitted that it is 
ly no means clear that the act of 1863 does 
repealso much of the act of 1795 as authorizes 
the President to provide for the temporary dis- 
charge of the duties of an office from which an 
incumbent has been removed, or whose term 
of office has expired by limitation before the 
regular appointment of a successor. 

lt has been argued that the tenure-of-office 
act of March 2, 1867, repealed both the act of 
1795 and that of 1863, authorizing the tempo- 
rary supplying of vacancies in the Departinents. 

hisisan entire misapprehension. ‘The eighth 
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section of the tenure-of-ollice act reeognizes 
that authority by making it the duty of the 
President, when such designations are made, 
to notify the Secretary of the Treasury thereof; 
and if any one of the Secretaries were to die 
or resign to-morrow the authority of the Pres- 
ident to detail an officer in one of the Depart- 
ments to temporarily perform the duties of the 
vacant office, under the act of 1863, would be 
unquestioned. This would not be the appoint- 
ment of an officer while the Senate was in 


| session without its consent, but simply direct- 


ing a person already in office to discharge tem- 
porarily, in no one case exceeding six months, 
the duties of another office not then filled. 

It is the issuing of a letter of authority in 
respect to a removal, appointment, or employ- 
ment ‘* contrary to the provisions’ of the ten- 
ure-of-ozice act that is made a high misde- 
meanor. As the order for the removal of 
Mr. Stanton has already been shown not to 
have been ** contrary to the provisions of this 
act,’’ any letter of authority in regard to it is 
not forbidden by the sixth section thereof. 

Admitting, however, that there was no statute 
in existence expressly authorizing the Presi- 
dent to designate the Adjutant General of the 
Army temporarily to discharge the duties of 
the office of Secretary of War, made vacant by 
removal, till a successor, whose nomination 
was proposed the next day, could be con- 
firmed, does it follow that he was guilty of a 
high misdemeanor in making such temporary 
designation when there was no law making it 
a penal offense or prohibiting it? Prior to 
18638, as Mr. Lincoln’s message shows, there 
was no law authorizing these temporary desig- 
nations in any other than the three Depart- 
ments of State, Treasury, and War; and yet 
President Lincoln himself, on the 22d of Sep- 
tember, 1862, prior to any law authorizing it, 
issued the following letter of authority appoint- 
ing a Postmaster General ad interim: 


I hereby appoint St. John B. L. Skinner, now act- 
ing First Assistant Postmaster General, to be acting 
Postmaster General ad interim, in place ot Hon. Mont- 
gomery Blair, now temporarily absent. 

ABRAHAM LINCOLN, 


WASHINGTON, September 22, 1862. 


To provide for temporary disabilities or va- 
cancies in the Navy Department, and for which 


no law at the time existed, President Jackson, | 


during his administration, made ten different 
designations or appointments of Secretaries of 
the Navy adinterim. Similarad interim desig- 
nations in the Navy Department were made by 
Presidents Van Buren, Harrison, Tyler, Polk, 
Filmore, and others; and these appointments 
were made indiscriminately during the sessions 
of the Senate as well as during its recess. As 
no law authorizing them existed at the time 
these ad interim appointments were made inthe 
Navy and Post Office Departments, it must be 


| admitted that they were made without authority 


of law; and yet, whothen thought, or would now 
think, of impeaching for high crimes and mis- 
demeanors the Presidents who made them? 
President Buchanan, in a communication tothe 
Senate made January 15, 1861, on the subject 
of ad interim appointments, used this lan- 
guage : 

** Vacancies may occur at any timein the most im- 
portant offices which cannot be immediately and per- 
manently filled in a manner satistactory to the ap- 
poinuipng power. It was wise to make a provision 
which would enable the President to avoid a total 
suspension of business in the interval, and equally 
wise so to limit the executive discretion as to prevent 
any serious abuse of it. This is what the framers of 
the act of 1795 did, and neither the poliey nor the 
constitutional validity of their law has been ques- 
tioned for sixty-five years. ; 

“The practice of making such appointments, 
whetherinavacation or during thesession of Congress, 
has been constantly followed during every Adminis- 


| tration from the earliest period of the Government, 


and its pertect lawfulness has never, to my knowiedge, 
been questioned ordenied. Without going back fur- 
ther than the year 1829, and watliout taking into the 
ealeculation any but the chief officers of the several 
Departments, it will be found that provisional ap- 
gar pe wy to fill vacancies were made to the num- 

er of one hundred and seventy-nine from the com- 
mencement of General Jackson's administration to 
the close of General Pierce's. This number would 
probably be greatly increased if all the cases which 
occurred in the subordinate offices and bureaus were 
added to the count, Some of them were made while 
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the Senate was in session; some which were made in 
vacation were continued in force long after the Sen- 
ate assembled. Sometimes the temporary officer was 
the commissioned head of another Department, 
sometimes a subordinate in the same Department. 
Sometimes the affairs of the Navy Department have 
been directed ad tnferim by a commodore, and those 
of the War Department by a general.” 

Importance is sought to be given to the pas- 
sage by the Senate, before the impeachment 
articles were found by the House of Represent- 
atives, of the following resolution : 

* Resolved by the Senate of the United States, That 
under the Constitution and laws of the United States 
the President has no power to remove tho Seceretary 
of War and designate any other officer to perform 
the duties of that office ad iaterin”’ 
as if Senators sitting as a court on the trial 
of the President for high crimes and misde- 

| meanors would feel bound or inflaenced in any 

| degree by a resolution introduced and hastily 
passed before an adjournment on the very day 
the orders to Stanton and Thomas were issued. 
Let him who would be governed by such con 
siderations in passing on the guilt or innocence 
of the cotneal and not by the law and the 
facts as they have been developed on the trial, 
shelter himself under sucha resolution. Lam 
sure no honest man could. Lt is known, how 
ever, that the resolution coupled the two things, 
the removal of the Secretary of War and the 
designation of an officer ad interim, together, 

| so that those who believed either without au 

thority were compelled to vote for the resolu 

tion. 

My understanding at the time was, that the 
act of 1863 repealed that of 1795 authorizing 
the designation of a Secretary of War ad in 
terim in the place of aSecretary removed ; but 
| never entertained the opinion that the Presi 

| dent had not power to remove the Secretary 
of War appointed by Mr. Lincoln during his 
first term. Believing the act of 1795 to have 
been repealed, | was bound to vote that the 
President had no power unser the law to desig 
nate a Secretary of War ad interim to till a 
vacancy caused by removal, just as I would feel 
bound to vote for a resolution that neither 
President Jackson nor any of his successors 
had the power, under the law, to designate ad 
interim Postmasters General or Secretaries of 
the Navy and Interior prior to the act of 1863; 
| but it by no means follows that they were guilty 
of high crimes and misdemeanors in making 
such temporary designations. They acted with- 
| out the shadow of statutory authority in making 
| such appointments. Johnson claims, and not 
without plausibility, that he had authority under 
! the act of 1795 to authorize the Adjutant Gen 
eral of the Army to perform temporarily the 
duties of Secretary of War; butif that act was 
| repealed, even then he simply acted as his pre- 
decessors had done with the acquiescence of the 
nation for forty yearsbefore. Cousidering that 
the facts charged against the President in the 
second article are in no respect contrary to any 
provision of the tenure-of-oflice act; that they 
| do not constitute a misdemeanor, and are not 
forbidden by any statute; that it is a matter of 
grave doubt whether so much of the act of 1795 
as would expressly authorize the issuing of the 
letter of authority to General Thomas is not in 
force, and if it is not, that President Johnson 
still had tne same authority for issuing it as his 
| predecessors had exercised for many years with- 
out objection in the Navy, Interior, and Post 
Oflice Departments, it is impossible for me to 
hold him guilty of a high misdemeanor under 
that article. To do sce would, in my opinion, 
be to disregard, rather than recognize, that im- 
partial justice | am sworn to administer. 

What has been said in regard to the second 
| article applies with equal force to the third and 
| eighth articles: there being no proof of an 
| unlawful intent to control the disbursements 
of the moneys appropriated for the military 
| service, as charged in the eighth article. 

Articles four, five, six, and seven, taken to- 
gether, charge in substance that the President 
conspired with Lorenzo Thomas and other per- 

sons with intent, by intimidation and threats, 
to prevent Edwin M. Stanton from holding the 
|| office of Secretary of War, and by force to 
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and possess the property of the United 
in the Department of War; also that he 
conspired to do the same things contrary to the 
without any allegation of 

The record e ontains no sufli- 
the intimidation, threats, or 
and as the President had, in 
right to remove Mr. Stanton, 
his order for that purpose, as also that to Gen- 
eral Thomas to take possession, both peace- 
fully issued, have, in my judgment, 
the elements of a conspiracy about them. 

The ninth article, known as the Emory arti- 
cle, is wholly unsupported by evidence. 

The tenth article, relati: g to the 


aeize 
States 
tenure-of- othee act, 
force or threats. 
cient proof of 
force charged ; 
my opinion, the 


none of 


speeches 


of the President, is subst: antially proven, but 
the speeches, although disc reditable to the 
high office he holds, do not, in my opinion, 


afford just ground for impeachment. 

So much of the eleventh article as relates to 
the sy ech of the President made August 18, 
S66, is disposed of by what has been said on 
the tenth article. 

The only proof to sustain the allegation of 
on iwfully atte mpting to devise means to pre- 

ent Edwin M. Stanton from resuming th 

office of Secretary of War is to be found in a 
aaa from the President to General Grant, 


dated February 10, 1868, written long atter 
Mr. Stanton had been restored. ‘This letter, 
referring to a controversy between the Presi 


dent and General Grant in regard to certain 
communications, oral and written, which had 
passed between them, shows that it was the 
President's intent, in ¢ Senate did not 
concur in Stanton’s suspension, to compel him 
to re “yt to the courts to regain possession of 
the War Department, with a view of obtaining 
a died decision on the validity of the tenure 
of-ofice act; but the intention was never 
carried out, and Stanton took possession by 
the voluntary surrender of the oflice by Gen 
eral Grant. Was this intent or purpose of the 
President to obtain a judicial decision in the 
only way then practicable a high misdemeanor ? 

lt is unnecessary to inquire whether the 
President would have been justified in carrying 
his intention into effect. It was not done and 
his entertainingan intention to doit constituted, 
inmy Opinion,no offense. There is, however, 
to my mind another conclusive answer to this 
charge in the eleventh article. The President, 
in my view, had authority to remove Mr. Stan 
ton, and this being so, he could by removal at 
any time have lawfully kept him from again 
taking possession of the oflice. 

There is noproof to sustain the other charges 
of this article. In coming to the conclusion 
that the President is not guilty of any of the 
high crimes and misdemeanors with which he 
stands charged, | have endeavored to be gov- 
erned by the case made without reference to 
other acts of his not contained in the record, 
and without giving the least heed to the clamor 
of inte mperate zealots who demand the convie- 
tion of Andrew Johnson asa test of party faith, 
or seek to identify with and make responsible 
for his acts those who from convictions of duty 
feel compelled on the case made to vote for 
his acquittal, 
course of his administration 
distasteful to me as to any one, 


case the 


have been as 
and I should 


His speeches and the general | 


that on the 2lst day of February, 1868, the 


consider it the great calamity of the age if the || 


disloyal element, so often encouraged. by his 
measures, should gain political ascendency. 
if the question was, Is Andrew Johnson a fit 
person for President? I should answer, no; but 
it is not a party question, nor upon Andrew 
Johnson’s deeds and acts, except so far as they 
are made to appear in the record, that I am to 
decide, | 
Painful as it is to disagree with so many 
political associates and friends whose consci- 
entious convictions have led them to a different 
result, | must, nevertheless, in the discharge of 
the high responsibility under which I act, be 
governed by what my reason and judgment 
tell me is the truth, and the justice and the 
law of this case. What law does this record 
showthe President to have violated? Isitthe | 
tenure-of-office act? I believe in the consti- | 


| of authority to General Lorenzo Thomas as 
'| Secretary for the Department of War ad in- 


Edwin M. Stanton from the otlice of Secretary 


SUPPLEMENT TO 


tutionality of that act, and stand ready to | 
punish its violators; but neither the removal 

of that faithful and eflicient officer, Edwin 

M. Stanton, which I deeply regret, nor the ad || 
interim designation of Lorenzo Thomas, were, | 
as has been shown, forbidden by it. Is it the || 
reconstruction acts? Whatever the facts may 
be, this record does not contain a particle of 
evidence of their violation. Is it the conspiracy 
act? No facts are shown to sustain such a 
charge, and the same may be said of the charge 
of a violation of the appropriation act of March 

1867; and these are all the laws alleged to 
have been violated. It is, however, charged 
that Andrew Johnson has violated the Consti- 
tution. The fact may be so. but where is the 
evidence of it to be found iu this record? 
Others may, but I cannot find it. To convict 
and depose the Chief Magistrate of a great 
nation, when his guilt was not made palpable 
by the record, and for insufticient cause, would 
be fraught with far greater danger to the future 
country than can arise from leaving Mr. 
Johnson in office for the remaining months of 
his term, with powers curtailed and limited as 
they have been by recent legislation. 

Once set the example of impeaching a Pres- 
ident for what, when the excitement of the 
hour shall . ave subsided, will be regarded as 
insnufiicient causes, as several of those now 
alleged against the President were decided to | 
be by the House of Representatives only a few 
months since, and no future President will be || 
safe who happens to differ with a majority of 
the House and two thirds of the Senate on any 
measure deemed by them important, particu- 


of the 


larly if of a political character. Blinded by || 

partisan zeal, with such an example before | 
° » | 

them, they will not seruple to remove out of 


the way any obstacle to the accomplishment 
of their purposes, and what then becomes of the 
checks and balances of the Constitution, so | 
care fully devised and so vital to its perpetuity? 
They are all gone. In view of the conse- 
quences likely to flow from this day’s pro- 
ceedings, should they result in conviction on || 
what my judgment tells me are insufficient 
charges and proofs, | tremble for the future 
ot my country. I cannot be an instrument to 
produce such a result; and at the hazard of 
the ties even of friendship and affection, till 
calmer times shall do justice to my motives, 
no alternative -is left me but the inflexible 
discharge of duty. 


a 


OPINION 


Or 


JAMES 


HON. 


The President of the United States stands at 
the bar of the Senate charged with the com- 
mission of high crimes and misdemeanors. 
The prince ipal offense charged against him is | 
a Hea in various forms in the first eight 
articles of impeachment. This offense is ‘al- 
leged to consist in a violation of the provisions 
of the first sec tion of an act of Congress enti- 
tled ‘‘An act regulating the tenure of certs tin 
civil offices,’’ ap prove d March 2, 1867, in this, 


President removed, or attempted to remove, 


for the Department of War, and issued a le tter 


terim. 

The House of Representatives charge in their 
three first articles that the President attempted 
to remove Mr. Stanton, and that he issued his 
letter of authority to General Thomas with an 
intent to violate the law of Congress, and with 
the further ‘‘ inte to violate the Constitution 
of the United States.’’ The President, by his 
answer, admits that he sought to substitute 
General Thomas for Mr. Stanton at the head 
of the Department of War; but insists that he 
had the right to make such substitution under 
the laws then and now in force, and denies that 
in anything that he has done or attempted to 











| such legal authority, he nevertheless attem, 


| employed therein as he shall deem proper, 





do he intended to violate the laws or the 
stitution of the United States. 

To this answer there is a general | 
by the House of Re »presentative 8, and “eb " 
issue is joined; of that issue we are the tri, 
and have sworn that in that capacity ne on 
do ‘* impartial justice according to the Con. move 
tution and the laws.”’ 

It will be perceived that there is nothin — mov 
volved in the first e ‘ight articles of impe “A es 
but pure questions of law growing out 

construction of statutes. Mr. 
or innocence upon those articles depends why 
on the fact whether or not he h: at the power wh 
afier the passage of the tenure- of-ottice ac .¢ as | 
March 2, 1867, toremove Mr. Stanton and aaa 


Sste eu 


ts ie. 


L of 


Johnson's * 


| the letter of appointment to General Thoms \nd 


and upon the further fact, whether, h; aving 


to exercise it ‘* with intent to violate the ( 
stitution of the United States.’ 
Mr. Stanton was appointed Secretary for +), An 
Department of War by Mr. Lincoln on the 15 the ac 
day of January, 1862, and has not since been ers 0! 
reappointed or recommissioned. His eomy tis n tl 
sion’was issued to continue * for and duriy mong 
pleasure of the President.’’ His Appointment \ ¢ 
was made under the act of August 7 1789, ‘Thi 
first two sections of which read as follows: 





“There shall be an executive Department ¢ 


denominated the panes eens of War; and t arama 
shall be a principal officer therein, to be calle 1 the m 0! 
Secretary for the Department of War, who shall | . orted 
form and execute such duties as shall from ti ficers 
time be enjoined on or intrusted to him by th 4 em ple 
|| dent of the United States, and the said prin sil 
officer shall conduct the busi iness of the said Depart. nd ev 
ment in such manner as the President of the Unit te wa 
States shall from time to time order and instruct. ve ti 
** There shall be in the said Department an inter sible « 
officer, to be appointed by said principal officer, t the po 


andt glit 
called the chief clerk of the De partinent of War: an 
w henever th. he said prime ipal o, ficer shal l be remo 








office by the President of the U nited States, oan i! Phi 
other case of vacancy, shall, during the same, hy Xpol 
charge of the records, books,’’ &e. ment: 
At the same session of Congress was passed Presi 
the act of July : 27, 1789, creating the Depart CESS 
ment of Foreign Affairs. The two first sec when 
of the two acts are precisely similar excep lirst § 
the designations of the two Departm en “Th 
Upon the passage of this last act occurred on be ha: 
of the most memorable and one of the ablest seen 
debates that ever took place in Congress. ‘I! heeow 
subject under discussion was the tenure of } aa i 
. . . ‘ en 
lic officers, and especially the tenure by wh excep 
| the Secretaries of the Executive Departmen Th 
| should hold their offices. Without going “ps 
the particulars of that great debate, it is sufi oats 
cient to say that the reasons assigned by Mr he P 
Madison and his associates in favor of a *‘ te shall 
ure during the pleasure of the President” wer vate 
adopted as the true constitutional theory on this ject ti 
subject. That great man, with almost ap it the 
phetic anticipation of this case, declared on ¢ rh 
16th June, 1789, in his speech in the House ot const 
Representatives, of which. he was a member the a 
from Virginia, that— of of 
“Ttis evidently the intention of the Constituti ( t\\ 
that the First Magistrate should be responsible to jury 
executive department. So far, therefore, as wedo! deny 
make the officers who are to aid him in the duties Bas 
of that department responsible to him he is noth “arc 
ponsible to the country. Again, is there no danget sarily 
that an officer, when he is appointed by the coucu Th 
rence of the Senate and his friendsin that body, may gis 
choose rather to risk his establishment on the fay ton’s 
of that branch than rest it upon the discharge of his fof 
duties to the satisfaction of the executive brane), (‘e 
which is constitutionally authorized to inspect an! 
control his conduct? And if it should happen that secti 
the officers connect themselves with the Senate, they is no 
may mutually support each other, and for want ‘ tarie 
efficacy reduce the power of the President to a me! : 
vapor, in which case his responsibility would be an! ll a 
hilated, and the expectation of it unjust. The bh term 
executive officers joined in cabal with the Sena! appe 
would Jay the foundation of discord, and end in 4 _— 
assumption of the executivepower, only to be removed soon 
by a revolution of the Government.”’ the 
It will be observed that it is here contence: ~ 
that it is the Constitution that establishes | shal! 
tenure of office. And in order to put this que offic 
. - . . > e \ . | * 
tion beyond future ecavil, Chief Justice Ma Ire ; 
shall, in his Life of Washington, volume 2, paz enu 
162, says: eta 
* After an ardent discussion, which consumed sev" a¢ 
eral days, the committee divided, and the amend Call 


was negatived by a majority of thirty-four to twe! 








ment t 
and 

‘ Called 
Shall 


OM time t 


¥ the Pres 
d prir 
ud D 
the | 
instry 
an inter 
iffice) 
randt 
Wi a 





d oni 


he Senat 
end iha 


pe renuioyes 


ontend 


1@ 2, pag 


umed sey 
nendm 
to twel 


t 


in thus expressed by the House of Repre- 
did not explicitly convey their sense of the 

n. Indeed,the express grant of the power 
President rather implied a right in the Legis- 
, give or withhold it at their discretion. To 
iny misun nena iding of the pl rinciple on 

» question id been decided, Mr. Benson 

n the House, whe n the report of the Commit- 
a W hole was taken up, to amend the second 
n the bill so as clearly to imply the power of 
to besolely in the Presi dent. Ile gave notice 
shou id succeed in this he would move to 
outthe words which had been the subject of 
If those words continued, hes iid, the power 


oval by the President might oa reafler appear 
exer teed by virtee of a legislative grant only, 
quently besubjected wa rislative instabil- 
when he was Well satisfied in Sis own mind that 


tion fixed in the C 


Mr. 


pnstruc 


mstitution. 


Madison, aud both 


by fair ex 
. motion was seconded by 
vents were adopted.” 
And Judge Marshall adds: 
‘Asthe bill passe “<dinto a law it has ev or been con- 
red as a fullexpression of the sense of the L 
n this important part of the Amerie ectag, -8 
tion. 





ris- 


And Chancellor Kent says, when speaking of 

tion of this Congress, many of the mem- 

«of which had been members of the Conven- 
that framed the Constitution, the chiefest 
¢ them, perhaps, being Madison, who has 
called the father of that instrument: 





[his amounted to alegislative construction of the 
itution, and it has ever acauiesced 
nd acted upon as of decisive authority in the case. 

ipplies equally to every other oflicer of the Gov- 

itappointed by the President and Senate whose 

of duration isnot specially declared. Ltis sup- 
ted by the weighty reason that the subordinate 
cers in the executive department ought to hold at 
pleasure of the head of that department, because 
vested generally with the executive authority, 

| every participation in that authority by the Sen- 
was an exception toa general principle, and ought 
etakenstrictly. The President isthe great respon- 


since been 


officer for the faithful exeention of the law, and 
epowerof removal was incidental to that duty. — 
git often be requisite to fulfill it.”’—1l Aent. 


[hus the Constitution and the law stood as 
spounded by the courts, as construed by com- 
and publicists, as acted on by all the 
sidents, and acquiesced in by all of the Con- 
from 1789 until the 2d March, 1867, 
n the tenure-of-oflice act was passed. The 
t section of this act reads as follows: 


ntators 


esses 


‘That every person holding any civil office to which 
has been appointed by and with the advice and 
‘nt of the Senate, and every person who shall 
reatter be appointed to any such office, and shall 
me duly qualified to act therein, is and shall be 
tled to hold such office until asuccessor shall have 
been in a like manner appointed and duly qualified, 
except as herein otherwise provided.” 
'hen comes what is ‘‘ otherwise provided: ’ 
“Provided, That the Secretaries of State, of the 
lreasury, of War, of the Navy, and of the Interior, 
he Postmaster General, and the Attorney General 
ill hold their offices respectively for and during 
the term of the President by whom they may have 
heen appointed, and for one month thereatter, sub- 
ject to remov al by and with the advice and consent 
Senate,” 


The controversy in this case grows out of the 
construction of this section. How does it affect 
the act of 1789, and does it change the tenure 

{ office of the Secretary for the Department 
of War as established by that act? To that in- 
juiry | propose to address myself. I shall not 
deny the constitutional vs alidity of the act of 
March 2, 1867. That question is not neces- 
sarily in this ease. 

The first question presented is, is Mr. Stan- 
ton’s case within the Dewan of the tenure- 

office act of March 2, 1867? 

Certainly it is not within the body of the first 
section. The tenure which that provide s for 
is not the tenure of any Secretary. All Secre- 

ries whose tenure is regulated by this law at 
al are to go out of office at the end of the 
term of the President by whom they shall be 
appointed, and one month thereafter, unless 

oner removed by the President, 

e advice and consent of the Senate, while all 
other civil officers are to hold until a successor 
shall be appointed and duly qualified. 
oflice of Seeretary has attached to it one ten- 
ie; other civil officers another and different 
tenure, and no one w ho holds the office of Sec- 
etary ean, by force of this law, hold by any 
her tenure than the one which the law spe- 


| The plain intent 


cially assigns to that oflice. 


by and with | 


The | 


THE CON 


\GRESSION AL 


lDemciiniin first section is to prescribe 
atenure for the of Secretary 
from the tenure fixed for other 
This is known to have 
of the marked difference between the 
Departments and all other officers, which made 
it desirable and necessary for the } 
that the heads of 


different 
civil officers. 
been done on account 


he heads of 


y 
olice 


ublic service 


"De partments sho ild go out 


of office with the Pre dh nt by whom they were 
appointed. It would, indeed, be a strange re- 
sult of the law if those Secretaries appointed 
by Mr. Lincoln should hold by the tenure fixed 
by the act for ordi nary civil ‘oflicers, while all 
the other Secretaries should hold by a difl terent 
tenure 3 that those apt ointed by the pres nt 
and all future Presidents should hold only 
during the term of the President by whom 


they hii: Ly have be en ap pol ut ted, while those not 


appointed by him should hold indefinitely; and 
this under a law which undertakes io define 
the tenure of all the Secretaries who are to 
hold their ollices inder the law. 1 cannot come 

+ to that conclusion. My opinion is, that if Mr. 
Stanton’s tenure of office is prescribed by this 
law at all, itis prescribed to him as Secretary 
of War, under and by force of the proviso to || 


| of the 


the first section ; and if his case is not included 
in that proviso it is net included in the law at 


ail. 

It is clear to my mind that the proviso does 
not oe , and was not intended to include, 
Mr. Stanton’s case. It is not possible to apply 

his e: the langu: f tl | 
to his case the language Or the pt yviso unless 


cislate 
lu ion, [ consider, 
inadmissable. Le was appointed by 
President Lincoln during his first term of © flice. 
He cannot hereafter go out of office at the end 
of the term of the President by whom he was 
appointed. That term was ended before the 
law was passed. The proviso, therefore, can- 
not have been intended to make a rule for his 
and it is shown that it was not intended. 
This was plainly declared in debate by the 
conference , both in the Senate and 
in the House of Representatives, when the 
proviso was introduced and its effect explained. 
tT he meaning and effect of the proviso were then 
explained and understood to be that the only 


been intended to le: 
cone 


we suppose it to have 
him out of office; a 
wholly bl 


Case 5 


comunitte e 


tenure of the Secretaries provided for by this 
law was a tenure to end with the term of ser- 
vice of the President by whom they were ap- | 


pointed, and as this new tenure could not in- 
clude Mr. Stanton’s case, it was es ‘re explicitly 
declared that it did not include it. When this 
subject was Louse 
report of the con- | 


under consideration in the 

Kepresentativ« s on the 
ference committee on the disagreeing vote of 
the two Houses, Mr. Scuenck, of Ohio, chair- 
man of the eonference committce on the part 
of the House, said: 

**It will be remembered that by the bill as it passed 
the Senate it was provided that the concurrence of 
the Senate should be required in all removals from 
office, exceptin the case of the heads of Departments. 
The House amended the bill of ~~ Senate so as to 
extend this requirement to the heads of Departments 
as well as to their officers. 

“The committee of conference have agreed that 
the Senate shall accepttheamendment of the House. 
But, inasmuch as this would compel the President to 
keep around him heads of Departine nts until the end of 
his termwho would hold over to another term, a com- 
promise was ma le by which a Jurther amendment is 
added tothis portion of the bill, 80 that the term of offi e 
heada of Depart hall exnire with theterm 
of the President who appointed them, allowing these 
heads of Departments one month longer.” 

When the bill came to the Senate and was 
considered on the disagreeing vote of the two 
Houses, and Mr. Doo.irrie, of Wisconsin, 
charged that although the purpose of the meas- 


ments a 


| ure was, in his opinion, to force the President 


against his will to retain the Secretaries ap- 
pointed by Mr. Lincoln, yet that the phraseol- 
ogy was such that the bill, if passed, would 
not accomplish that object, Mr. Sumrman, of || 
Ohio, who was a member of the confevence || 
committee and assisted to frame the proviso, 
said : 

“Ido not understand the log 
Wisconsin. Ile first attributes a purposeto the com- 
mittee of conference which [ say is not true. say 
that the Senate have not legislated with a view to 
any persons or any President, and therefore he com- || 


icof the Senator from 


GLOBE. 


office under the act of L789, 


| Senate. 


| by Mr. 
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mences by asserting what is not true. Wedo not 
legislate in order to keepin the Secretary of War, che 
Secretary of the Navy, or the Secretary of State.”’ 
hen a conversation arose between the Sen- 
ator from Ohio and another Senator, and the 
Senator from Ohio continued thus: 
That the Senate had no such purpose is 
its vote twice to make this ex 
Vision does not 
the fact that 


shown by 
Chat this pro 
nt case is shown by 
is sv lramied as net to ap- 


eption. 
apply to the pres« 
its language 


ply to the present President. The Senator showa 
that himself, and argues truly that it would not pre 
vent the present President from removing the See- 
retary of War, the Seeretary of the Navy, and the 
Seeretary of State. Andif Lsupposed th ateith er of 
these gentlemen wasso wantingin manhood, inhono r, 
as to hold his place after the pelitest intimation - by 


the President of the United States that his servicea 
were no longer needed, | certainly, as a Scnator, 
would e nt to his removal at any time, and so 
would we all.” 


Did any one here doubt the correet 


nse 


ness of 


Mr. SuerMan’s interpretation of the act when 
he declared that it ‘* would not prevent the pres- 
nt President from removing the Secretary of 
War, the Secretary of the Noll y, and the Necre- 
tary of State?” Was there any dissent from 
his position? Was there not entire acquies- 
cence in it? 


Again, said Mr. SuerMan: 


** In this case the committee of conference—Lagreed 
to it, I confess, with some reluctance—came to the 
conclusion to qualify to some extent the power of 


removal over a Cabinet minister. We provide that 
a Cabinet minister shall hold his office nottfor a fixed 
term, not until the Senate shall consent to his re- 

mov al, but as long as the power that appoints him holds 

But whatever may have been the character 
of the debates at the time of the passage of the 
law, or whatever may have been the contempo- 
raneous exposition of it, lam clearly convinced 
that the three Secretaries holding over from 
Mr. Lineoln’s administration do not fall within 
its provisions under any fair judicial interpre- 
tation of the act; that Mr. Stanton held his 
and under his only 
commission, issued in 1862, which was at the 
pleasure of the President; and Ll am, conse- 
quently, constrained decide that the order 
for his removal was a lawful order. Any other 
construction would involve us in the absurdity 
of ostensibly attempting to limit the tenure of 
all Cabinet otheers to the term of the officer 
having the power to appoint them, yet giving 
to three of the present Cabinet ministers an 
unlimited tenure; for, if the construction con- 
tended for by the Managers be the correct one, 
while four of the present Cabinet officers will 
out of office absolutely, and without any 
action by the Senate, on the 4th of April next, 
they having been appointed by Mr. Johnson, 
the three Cabinet ofhicers appointed by Mr. 
Lincoln will hold by another and different ten- 
ure, and cannot be removed until the incoming 
President and the Senate shall mutually agree 
to their removal. 

If I have not erred thus far in my judgment, 
then it follows that the order for the removal 
of Mr. Stanton was not a violation of the Con- 
stitution of the United States by reason of its 
having been issued during the session of the 
If Mr. Stanton held his oftice at the 
pleasure of the President alone under the act 
of 1789, as I think he did, it necessarily follows 
that the President alone could remove him, 
The Senate had no power in reference to his 
continuance in office. J am wholly unable to 
perceive, therefore, that the ene a et Presi- 
dent to remove him was aflected or qualified 
by the fact that the Senate was in session. 

It has sometimes been put forward, as it was 
Webster in the debate of 1835, that the 
usual mode of removal from oftice by the Presi- 


ro 


| dent during a session of the Senate had been 


by the nomination of a successor in place of 
A B, removed. ‘This would naturaliy be so in 
all cases except the few in which the oflicer 
could not be allowed, consistently with the 
public safety, to continue in office until his 
successor should be appointed and qualified 
and also should refuse to resign. Such cases 
cannot often have oceursed. But when they 
have occurred, I believe the President has 
exercised that power which was understood to 








422 


belong to him alone, and which im the statute 
tenure of most ollices is recognized by the acts 
of Congress creating them to be the pleasure 
of the President of the United States. A num- 
ber of cases of this kind have been put in evi- 
dence. I do not find, either in the debates 
which have been had on the power of removal, 
or in the legislation of Congress on the tenure 
of offices, any trace of a distinction between 
the power of the President to remove in recess 
and his power to remove during a session of 
the Senate an officer who held solely by his 
pleasure; and I do not see how such a distine- 
tion could exist without some positive and dis- 
tinct provision of law to make and define it. I 
know of no such provision. If that was the 
tenure by which Mr. Stanton held the office of 
Secretary for the Department of War, and I 
think it was, then | am also of the opinion that 
it was not a violation of the Constitution to 
remove him during a session of the Senate. 

It Mr. Stanton held under the act of 1789 
no permission of the President to continue in 
office, no adoption of him as Secretary for the 
Department of War, could change the legal 
tenure of his oflice as fixed by law or deprive 
the President of the power to remove him. 

My opinion on the matter of the first article 
is not alfected by the facts contained in it, that 


“ » 


the President suspended Mr. Stanton and sent | 


notice of the suspension to the Senate, and the 
Senate refused to concur in that suspension. 


in my opinion that action of the President | 


could not and did not change the tenure of Mr. 
Stanton’s office, as it subsisted by law at the 
pleasure of the President, or deprive the Presi- 
dent. of that authority to remove him which 
necessarily arose from that tenure of oflice. 

If the order of the President to Mr. Stan- 
ton was a lawful order, as | have already said 
I thought it was, the first question under the 
second article is whether the President did any- 
thing unlawful in giving the order to General 
‘Thomas to perform the duties of Secretary for 
the Department of War ad interim. 

This was not an appointment to office. 
was a temporary designation of a person to dis- 


It | 


charge the duties of an office until the office | 


could be filled. The distinetion between such 
a designation and an appointment to office is 
in itself clear enough, and has been recognized 
certainly since the act of February 18, 1795. 


Many cases have occurred in which this author- | 
ity has been exercised. ‘The necessity of some | 


such provision of law, in cases of vacancy in 
oflices which the Executive cannot instantly 


fill, must be apparent to every one acquainted | 


with the workings of our Government, and | 
do not suppose that a reasonable question can 
be made of the constitutional validity of a law 
providing for such cases. 

The law of 1795 did provide for such cases ; 
and the President, in his answer, says he was 


advised that this was a subsisting law not re- || 
It may be a question whether it has | 


pealed, 


been repealed ; but from the best examination | 


I have been able to bestow upon the subject 1 
am satisfied it has not been repealed. 


i do not propose to enter into the technical | 


rules as to implied repeals. It is a subject of 
great difliculty, and I do not profess to be able 
to apply those rules; 1 take only this practical 
view of the subject: when the act of February 
20, 1868, was passed, which it is supposed may 
have repealed the act of 1795, it is beyond all 
dispute that vacancies in office might be created 
by the President; and there might be the same 
necessity for making temporary provision for 
discharging the duties of such vacant offices as 
was provided for by the act of 1795. The act 
of 1563 is wholly silent on this subject. 
should I say that a public necessity provided 
for in 1795 and not negatived in 1863 was not 
then recognized ; or why should I say that if 
recognized it was intended by the act of 1863 
that it should not thereafter have any provision 
made for it? Comparing the act of 1863 and 
the cases it provided for, | see no sufficient 
reason to say that it was the intention of Con- 


Why | 


SUPPLEMENT TO 


| power given by the act of 1795 to supply the 
temporary necessities of the public service in 
case of vacancy caused by removal. 

But if I thought otherwise I should be un- 
able to convict the President of a crime because 
he had acted under the law of 1795. Many 
cases of ad interim appointments have been 
brought before us in evidence. It appears to 
have been a constant and frequent practice of 
the Government, in all cases when the Presi- 
dent was not prepared to fill an office at the 
moment when the vacancy occurred, to make 
an ad interim appointment. There were one 
hundred and seventy-nine such appointments 


| specified in the schedule annexed to the mes- 


sage of President Buchanan, found on page 584 
of the printed record, as having occurred in 
little more than the space of thirty years. I 
have not minutely examined the evidence to 
follow the practice further, because it seems to 
me that if, as I think, the President had the 
power to remove Mr. Stanton, he might well 
conclude, and that it cannot be attributed to 


| him as a high crime and misdemeanor that he 
| did conclude, that he might designate some 


proper officer to take charge of the War Depart- 
ment until he could send a nomination of a suit- 


| able person to be Secretary; and when [ add | 
that on the next day after this designation the | 


President did nominate for that office an emi- 
nent citizen in whose loyalty to our country and 
in whose fitness for any duties he might be 
willing to undertake the people would be will- 
ing to confide, | can find no sufficient reason to 
doubt that the President acted in good faith and 
believed that he was acting within the laws of 
the United States. Surely the mere signing of 
that letter of appointment, ‘‘ neither attended 
or followed by the possession of the office named 
in it or by any act of force, of violence, of 


| fraud, of corruption, of injury, or of evil, will 





not justify us in depriving the President of his 
office.”’ 

I have omitted to notice one fact stated in 
the second article. It is that the designation 
of General Thomas to act ad interim as Sec- 
retary of War was made during a session of 
the Senate. This requires but few words. The 
acts of Congress, and the nature of the cases 
to which they apply, admit of no distinction 
between ad interim appointments in the ses- 
sions or the recess of the Senate. A desig- 
nation is to be made when necessary, and the 
necessity may occuc either in session or in 
recess. 

I do not deem it necessary to state any ad- 
ditional views concerning the third article, for 
I find in it no allegations upon which I have 
not already sufficiently indicated my opinion. 

The fourth, fifth, sixth, and seventh articles 
charge a conspiracy. I deem it sufficient to 
say that, in my judgment, the evidence adduced 
by the House of Representatives not only fails 
to prove a conspiracy between the President 
and General Thomas to remove Mr. Stanton 
from office by force or threats, but it fails to 
prove avy conspiracy in any sense | can attach 
to that word. 

The President, bya written order committed 


' to General ‘Thomas, required Mr. Stanton to 


cease to act as Secretary for the Department 


| of War, and informed him that he had em- 


powered General l‘homas to act as Secretary 
ad interim. The order to General Thomas 
empowered him to enter on the duties of the 
ottice and receive from Mr. Stanton the public 
property in his charge. There is no evidence 
that the President contemplated the use of 
force, threats, or intimidation; still less that he 
authorized General Thomas to use any. Ido 
not regard the declarations of General ‘Thomas, 
as explained by himself, as having any tend- 
ency even to fix on the President any purpose 


| beyond what the orders on their face import. 


ress in 1863 to deprive the President of the . 
& I 


Believing, as 1 do, that the orders of the 
President tor the removal of Mr. Stanton, and 








the designation of General Thomas to act ad | 


interim, were legal orders, it is manifestly im- 
possible for me to attach to them any idea of 
criminal conspiracy. If those orders had not 


' 


| 








| be unconstitutional and void. 


| tutional. 


| most elaborate and emphatic. 


been, in my judgment, lawful, I should yj. 
have come to the conclusion, upon the ¢ 
dence, that any actual intent to do an una 
ful act was proved. 

The eighth article does not require any par 
ticular notice after what I have said of 4), 
first, second, and third articles, because ¢h, 
only additional matter contained in it js 4), 
allegation of an intent to unlawlully cong, 
the appropriations made by Congress for 4), 
military service by unlawfully removing \, 
Stanton from the oflice of Secretary for ;), 
Department of War. 

In my opinion, no evidence whatever, tend 
ing to prove this intent, has been given. ‘J'h), 
Managers offered some evidence which they 
supposed might have some tendency to proy; 
this allegation, but it appeared to the Sena 
that the supposed means could not, under ayy 
circumstances, be adequate to the Supposed 
end, and the evidence was rejected. Holding 
that the order for the removal of Mr. Stato, 
was not an infraction of the law, of course thi 
article is, in my opinion, wholly unsupported, 

I find no evidence sufficient to support the 
ninth article. 

The President, as Commander-in-Chief of 
the Army, had a right to be informed of ayy 
details of the military service concerning which 
he thought proper to inquire. His attention 
was called by one of his Secretaries to some 
unusual orders. He sent to General Emory to 
make inquiry concerning them. In the course 
of the conversation General Emory himself jp. 


W- 


| troduced the subject which is the gist of the 


ninth article, and I find in what the Presiden 
said to him nothing which he might not natu. 
rally say in response to General Emory’s in- 
quiries and remarks without the criminal intent 
charged in this ninth article. 

Icome now to the question of intent. Ad 
mitting that the President had no power under 
the law to issue the order to remove Mr. Sian: 
ton and appoint General Thomas for Secretary 
the Department of War ad interim, did he 
issue those orders with a manifest intent to vio- 
late the laws and ‘the Constitution of the Uni 
ted States,’’ as charged in the articles, or did 
he issue them, as he says he did, with a view 
to have the constitutionality of the tenure-ol 
office act judicially decided? 

It is apparent to my mind that the President 
thoroughly believed the tenure-of-oflice act to 
He was so ad 
vised by every member of his Cabinet whieu the 
bill was presented to him for his approval in 
February, 1867. ‘The Managers on the part o! 
the House of Representatives have put befor 
us and made legal evidence in this case the 
message of the President to the Senate, dated 
December 12, 1867. In that message the Presi: 
dent declared— 

“That tenure-of-office law did not pass without 
notice. Like other acts it was sent to the President 
for approval, Asis my custom, | submitted itscon- 
sideration to my Cabinet for their advice upon the 
question, whether I should approve itor not. It was 
a grave question of constitutional law, in which | 
would of course rely most upon the opinion of tie 
Attorney General and of Mr. Stanton, who had once 
been Attorney General, Every member of my Cab 
net advised me that the proposed law was unconst 
i All spoke without doubt or reservation, 


but Mr. Stanton’s condemnation of the law was ti 
He referred to the 


| constitutional provisions, the debates in Congress— 


especially to the speech of Mr. Buchanan whew 4 


| Senator—to the decisions of the Supreme Court, and 


to the usage from the beginning of the Governmen! 
through every successive Administration, all cov- 
curring to establish the right of removal as vested bY 
the Constitution in the President. To all these de 
added the weight of his own deliberate judgment, 
and advised me that it was my duty to detend the 
power of the President from usurpation and to velo 
the law.” 


The counsel for the respondent not on'y 
offered to prove the truth of this statement 0! 
the President by members of the Cabinet, )u! 
they tendered in addition thereto the proo! 
*‘ that the duty of preparing a message, setlins 


| forth the objections to the constitutionality o! 


| 


the bill, was devolved on Mr. Seward and Mr. 
Stanton.’’ They also offered to prove— 


“That at the mectings of theCabinet, at which Mr. 
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Stanton"was present, held while the tenure-of-office 
hii] was before the President for approval, the advice 
rthe Cabinet in regard to the same was asked by the 
Deosident and given by the Cabinet; and thereupon 
‘he question whether Mr. Stanton and the other Sec- 
~otaries Who had received their appointment from 
Mr. Lincoln were within the restrictions upon the 
president’s power of removal from office created by 
sid act was considered, and the opinion expressed 
the Secretaries appointed by Mr. Lincoln were 
within sueh restrictions,” 
A nd, 

“That atthe Cabinet meetings between the passage 
he tenure-of-civil-office bill and the order of the 
ict of February, 1868, for the removal of Mr, Stan- 
fon, upon occasions when thecondition of the public 
rvice as affected by the operation of that bill came 
up for the consideration and advice of the Cabinet, it 
was considered by the President and Cabinet that a 
properregard to the public service made it desirable 
that upon some proper case a judicial determina- 
tion on the eonstitutionality of the law should be 

obtained.” 


this evidence was, in my opinion, clearly 
admissible as cumulative of, or to explain or 
disprove, the message of the President, which 
yarrates substantially the same facts, and which 
the Managers have introduced and made a part 
of their case; but it was rejected as incom- 
petent testimony by a vote of the Senate. I 
believe that decision was erroneous; and in- 
asmuch as there is no tribunal to revise the 
errors of this, and it is impossible to order a 
new trial of this case, I deem it proper to regard 
these offers to prove as having been proved. 

We have in addition to this testimony as to 
ithe intent of the President the evidence of Gen- 
eral Sherman. ‘The President desired to ap- 


point General Sherman Secretary ad interim | 
tor the Department of War, and tendered to | 


him the ofice. The complications in which 
the office was then involved was talked over 
between them. General Sherman says that the 
subject of using force to eject Mr. Stanton from 


the office was only mentioned by the President | 


to repel the idea. When General Sherman 


asked him why the lawyers could not make up 
a case and have the conflicting questions de- | 


cided by the courts, his reply was ‘‘ that it was | 


found impossible, or a case could not be made 


up; but,’’ said he, ‘* if we can bring the case | 


to the courts it would not stand half an hour.’’ 

Here, then, we have the President advised 
hy all of the members of his Cabinet, including 
the Attorney General, whose duty it is made by 


law to give legal advice to him, including the | 


Secretary for the Department of War, also an 
eminent lawyer and an Attorney General of the 
United States under a former Administration, 
that the act of March 2, 1867, was unconstitu- 
tional and void, that the three members of the 
Cabinet holding over from Mr. Lineoln’s ad- 
ministration were not included within its pro- 
visions, and that it was desirable that upon 
some proper case a judicial determination on 


the constitutionality of the law should be | 


obtained, 
Now, when it is remembered that, according 
to Chief Justice Marshallt, the act of 1789, creat- 


ing the Department of War, was intentionally | 


framed ‘‘so as to clearly imply the power of 
removal to be solely in the President,’’ and that 
‘as the bill passed into a law, it has ever been 
considered as a full expression of the sense of 
the Legislature on this important part of the 
American Constitution ;’’ when it is remem- 
bered that this construction has been acquiesced 
in and acted on by every President from Wash- 
ington to Jolinson, by the Supreme Court, by 
every Congress of the United States from the 


first that ever assembled under the Constitution | 
down to the Thirty-Ninth; and when it is re- | 


membered that all of the President’s Cabinet 


and the most eminent counselors within his | 


reach advised him that the preceding Con- 
gresses, the past Presidents and statesmen, and 
Story and Kent and Thompson and Marshall 
were right in their construction of the Consti- 


tution, and the Thirty-Ninth Congress wrong, | 


is it strange that he should doubt ur dispute the 
constitutionality of the tenure-of-office act? 
Butall this is aside from the question whether 
Mr. Stanton’s case is included in the provis- 
ions of that act. 
clearly was not, then the question of intent is 
not in issue, for he did no unlawful act. If it 





SS 





If it was not, as I think it | 
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; was included then I ask whether, in view of || the prerogatives of his department as recog- 
\| nized from the foundation of the Government. 





those facts, the President's quilty intent to do 
an unlawful act ‘‘ shines with such a clear and 
certain light’’ as to justify, to require, us to 
pronounce him guilty of a high constitutional 
crime misdemeanor? The Manager, Mr. 
BovutrweE.., admits that— 


by If alaw passed by Congress be equivocal or am- 
biguousin its terms, the Executive, being called upon 
to administer it, may apply his own best judgment to 
the difficulties before him, or he may seek counsel of 
his advisers or other persons; and acting thereupon 
without evil intent or purpose, he would be fully Jus- 
tified,and upon noprinciple of right could he be held 
to answer as for a misdemeanor in office.” 


or 


Does not this admission cover this case? Is 
there not doubt about the legal construction of 
the tenure-of-office act? Shall we condemn 
the President for following the counsel of his 
advisers and for putting precisely the same con- 
struction upon the first section of the act that 
we put upon it when we enacted it into a law? 

It is not necessary for me to refer to another 
statement made by a Manager in order to sus- 
tain my view of this case; but I allude to it 
only to put on record my reprobation of the 
doctrine announced. Itwas said that— ° 

“The Senate, for the purpose of deciding whether 
the respondent is innocent or guilty, can enter into 
no inquiry as to the constitutionality of the act, 
which it was the President’s duty to execute, and 
which, upon his own answer, and by repeated official 


confessions and admissions, he intentionally, will- | 


fully, deliberately set aside and violated.”’ 

I cannot believe it to be our duty to convict 
the President of an infraction of a law, when 
in our consciences we believe the law itself to 


be invalid, and therefore having no binding | 


effect. . If the law is unconstitutional it is null 
and void, and the President has committed no 
offense and done no act deserving of impeach- 
ment. 

Again, the Manager said: 


“The constitutional duty of the President is to obey 
and exccute thelaws. Hehasnoauthority under the 


Constitution, or by any law, to entcrinto anyschemes | 


or plans for the purpose of testing the validity of the 
laws of the country, either judicially or otherwise. 
Every law of Congress may be tested in the courts, 
but it is not made the duty of any person to so test 
the laws,”’ 


Is this so? It is not denied, I think, that 
the constitutional validity of this law could not 


be tested before the courts unless a case was | 


made and presented to them. No such case 
could be made unless the President made a re- 
moval. That act of his would necessarily be 
the basis on which the case would rest. He is 
sworn to ‘‘ preserve, protect, and defend the 
Constitution of the United States.’’ He must 
defend it against all encroachments, from what- 
ever quarter. 
legislative and executive departments as to their 
relative powers in the matter of removals and 
appointments to oilice. 
Does the Constitution confer on the President 
the power which the tenure-of-office act seeks 
totake away? It was a question manifestly of 
construction and interpretation. 


cases of controversy—the Supreme Court of 
the United States. Before that tribunal can 
take jurisdiction a removal must be made. 
President attempted to give the court jurisdic- 
tion inthat way. For doing so he is impeached, 
and for the reason, as the Managers say, that— 

**He has no authority underthe Constitution, orby 
any law, to enter into any schemes or plans for the 
purpose of testing the validity of the laws of the 
country, either judicially or otherwise.” 

If this be true, then if the two Houses of 
Congress should pass by a two-thirds vote over 
the President’s veto an act depriving the Pres- 
ident of the right to exercise the pardoning 
power, and he should exercise that power 
nevertheless, or if he should exercise it only in 
a single case for the purpose of testing the con- 
stitutionality of the law, he would be guilty of 
a high crime and misdemeanor and impeacha- 
ble accordingly. The Manager's theory estab- 
lishes at once the complete supremacy of Con- 

ress over the other branches of Government. 
ew give my assent to no such doctrine. 

This was a punitive statute. It was directed 
against the President alone. It interfered with 


A question arose between g@he | 


That guestion was, | 


The Consti- | 
tution has provided a common arbiter in such | 


It wrested from him powers which, according 
to the legislative and judicial construction ot 


| eighty years, had been bestowed upon him by 


| the Constitution itself. 


In my opinion it was 
not only proper, but it was his duty to cause 
the disputed question to be determined in the 
manner and by the tribunal established tor such 
purposes. ‘This Government can only be pre 
served and the hberty of the people maintaimed 
by preserving intact the covrdinate branches 
ot it—legislative, executive, judicial—alike. I 


| am no convert to any doctrine of the omuipo- 


tence of Congress. 

But it is said that in our legislative capacity 
we have several times decided this question, and 
that our judgments on this trial are therefore 
foreclosed. As for myself, | have done no act, 


| given no vote, uttered no word, inconsistent with 





The || 


my present position. I never believed Mr. Stan- 
ton caine within the provisions of the tenure 
of-oftice act, and | never did any act, or gave 
any vote, indicating such a belief. If 1 had 
fione so, | should not consider myself preeluded 
from revising any judgment then expressed, for 
1 am now acting in another capacity, under the 
sanction of a new oath, aftera full examination 
of the tacts, and with the aid of a thorough dis- 
cussion of the law as applicable to them. ‘The 


| hasty and inconsiderate action of the Senate on 


the 2lst February may have been, and probably 
was, a sullicient justification for the action of 
the House of Representatives, as the grand 
inquest of the nation, in presenting their arti- 
cles of impeachment, but it furnishes no reason 
or apology tous foracting otherwise than under 
the responsibilities of our judicial oath, since 
assumed. 
‘The tenth article charges that, in order to 


| “bring into disgrace, ridicule, hatred, contempt, and 


reproach the Congress of the United States, and the 
several branches thereof, to impair and destroy the 
regard and respect ot all the good people ot the Uni- 
ted States for the Congress and legislative power 
thereot, (which all oflicers of the Government ought 
inviolably to preserve and waintain,) and to excite 
the odium and resentment of all the good people of 
the United States against Congress, and the laws by 
it duly and constitutionally enacted; and in pursu 


| anee of his said design and intent, openly and pub- 


licly, and betore divers assemblages of the citizens 
of the United States convened in divers parts thereof 
to meet and receive said Andrew Johnson as the 
Chiet Magistrate of the United States, did, on the 
18th day ot August, in the year of vur Lord 1500, and 
on divers other days and times, as well before as 


| afterward, make and deliver with a loud voice cer- 


tain intemperate, inflammatory, and scandalous ha- 


| rangues, and did therein utter loud threats and bitter 


menaces,”” 


These speeches were made in 1866. They 
were addressed to promiscuous popular assem- 
blies, and were unattended by any official act. 
‘They were made by the President in his char- 
acter of a citizen. They were uttered against 
the Thirty-Ninth Congress, which ceased to 
exist more than a year ago. That body deemed 
them to be unworthy of their attention, and the 
present House of Kepresentatives decided by 
an overwhelming majority that they, too, did 
not consider them worthy to be made the 
ground of impeachment. 

‘The first amendment to the Constitution of 
the United States declares that ‘* Congress 
shall make no law’’ ‘‘ abridging the treedom 
of speech.’’ Congress, therefore, could pass no 
law to punish the utterance of those speeches 
before their delivery ; but according to the the- 
ory of this prosecution, we, sitting as a court 
after their delivery, can make a law, each for 
himself, to govern this case and to punish the 
President. 

I have no apology to make forthe President’s 
speeches. Grant that they were indiscreet, 
indecorous, improper, vulgar, shall we not, by 
his conviction on this article, violate the spirit 
of the Constitution which guaranties to him 
the freedom of speech? And would we not 
also violate the spirit of that other clause of 
the Constitution which forbids the passage of 
ex post facto laws? We are sworn to render 
impartial justice in this case according to the 
Constitution and the laws. According to what 
laws? Is it to be, in the absence of any writ- 
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ten law on the subject, according to the law of 
each Senator's judgment, enacted in his own 
bosom, alter the alleged commission of the 
offense? To what absurd violations of the 
rights of the citizen would this theory lead us? 
l‘or my own part | cannot consent to go beyond 
the worst British Parliaments in the time of the 
Piantagenets in efforts to repress the freedom 
of spe ech, 

The eleventh article contains no matter not 
already included in one or more of the preced- 
ing aruicles, except the allegation of an intent 
to prevent the execution of the act of March 2, 
1867, for the more eflicient government of the 
rebel States. 
dispatch from General Parsons, of Alabama, 
and the reply of the President thereto, each 
dated in January preceding the passage of the 
law, appears to be the only evidence adduced. 
These dispatches are as follows : 

MonTGomERY, ALABAMA, January 17, 1867. 

Legislature in session, Eflorts making to recon- 
rider vote on constitutional amendment. 
from Washington says itis probable an enabling act 
will pass. Wedonot know what to believe. IT find 
nothing here. 


ku chanze Hote Z. 


His Exce llency ANDREW JOHN ON, President. 
The response is: 


Us:rrep Srates Minvirary TeLeGrapn, 
Executive Orrice, Wasuinctron, D. C., 
January 17, 1867. 
What possible good can be obtained by reeonsider- 
ing the constitutional amendment? Lknowof none 
in the present posture of affairs; and I donot believe 
the people of the whole country will sustain any set 
of individuals in attempts to change the whole char- 


LEWIs KE. PARSONS, ¢ 


i 


i} 


} 


SUPPLEMENT TO 


In my opinion the President has not been 


’ 


guilty of an impeachable offense by reason of | 


anything alleged in either of the articles pre- 
ferred against him at the bar of the Senate by 
the House of Representatives. 





OPINION 


| OF 
| HON. GEORGE F. EDMUNDS. 


Mr. Presipent: I had hoped that the formal 


| consideration of the subject would be officially 


Concerning this a telegraphic | 


| judgment. 


Report 


reported in order that the world might know, 


without diminution or exaggeration, the rea- | 


sons and views upon which we proceed to our | 
But as the Senate has, for causes | 


satisfactory to itself, decided otherwise, I have 
reduced to writing all that | expected to have 


said here, that it may be, so far as of any in- | 


terest to them, exposed to the examination of 


| my countrymen. 


| I can only, within the time allotted by the 


| 





acter of our Government by enabling acts or other- | 


wise. I believe, on the contrary, that they will 
eventually aphold all who have patriotism and cour- 
age to stand by the Constitution and who place their 
confidence in the people. Thereshould be nofalter- 
ing on the part of those who are honest in their de- 


termination to sustain theseveralcodrdinate depart- | 


ments of the Government in accordance with its 


original design. ANDREW JOHNSON. 
flon. Lewis LE. Parsons, Montgomery, Alabama. 
1am wholly unable, from these dispatches, 
to deduce any criminal intent. They manifest 
a diversity of political views between the Presi- 
dent and Congress. The case contains ample 
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rules, state briefly the grounds upon which my 

judgment in this case rests. 

ments on either side cannot be reviewed in 

detail, and they must therefore be dismissed 

with the general observation that in those re- 

spects in which they are not in harmony with 
| the reasons or conclusions | now state, they 
| appear to me to be unsound. 

As my duties are clearly judicial, ‘‘ impar- 
tially’’ to try the respondent upon the accusa- 
tions contained in the articles of impeachment, 
and to decide ‘‘ according to the Constitution 
and the laws,’’ 1 have only conscientiously to 


discharge that duty, and so doing I have no | 


| concern with or responsibility for the conse- 
quences, political or other, that may flow from 
my decision. Ifthe respondent has been guilty 
of a violation of law, the Representatives of 
the people in the House of Representatives, 
‘like a grand jury in ordinary cases, are the 
| sole judges whether that violation of law is of 
| such enormity or of such consequence as a 


evidence outside of these dispatches of that |! precedent, if permitted to pass without notice, 


diversity of opinion. I do not perceive that 
these dispatches change the nature of that well- 
known, and, in my opinion, much to be de- 
plore d diversity. 

i have thus, as briefly as possible, stated my 
views of this case. I have expressed no views 
upon any of the questions upon which the 
President bas been arraigned at the bar of pub- 
lic opinion outside of the charges. I have no 
right to travel out of the record. 

Mr. Johnson's character as a statesman, his 
relations to political parties, his conduct as a 
citizen, his efforts at reconstruction, the exer- 
cise of his pardoning power, the character of 
his appointments, and the influences under 


| as to require the prosecution of the offender, 

As they have presented the cause for our 
action, we have only to apply the law as it is 
to the facts proved. We have no discretion to 
say guilty or not guilty according to our views 


| of expediency or our personal wishes. What- | 


ever they may be they can have no tendency 
to show that the respondent is either innocent 


| orguilty. These propositions are fundamental 


elements in all cividized systems of jurispru- 
dence. Any other would be a mockery of 
juttice, and soon result in the destruction of 
liberty and free government. The truth and 
the law are the only stable foundations of so- 
ciety, and whoever, for any cause or motive, 





which they were made, are not before us on any || however worthy apparently, departs from these, 


charges, and are not impugned by any testi- 
mony. 

Nor ean I suffer my judgment of the law gov- 
erning this case to be intluenced by political 
considerations. 
harmonious working of the Constitution for the 
sake of getting rid of an unacceptable President. 
Whatever may be my opinion of the incum- 
bent, | cannot consent to trifle with the high 
oflice he holds. 


of impeachments as a part of future political 
machinery. 

llowever widely, therefore, I may and do 
ditler with the President respecting his political 
views and measures, and however deeply I have 
regretted, and do regret, the differences between 
himself and the Congress of the United States, 
fam not able to record my vote that he is 
guilty of hizn crimes and misdemeanors by 
reason of chose differences. Iam acting ina 
judicial capacity, under conditions whose bind- 
ing obligation can hardly be exceeded, and I 


must act according to the best of my ability | 


and judgment, and as they require. If, ac- 


cording to their dictates, the President is guilty, | 


1 must say so; if, according to their dictates, 
the President is not guilty, | must say so. 


I cannot agree to destroy the | 


1 can do nothing which, by | 
implication, may be construed into an approval 


| 
i 


commits a great wrong upon what all good 
men unite in wishing to preserve. 

The statement of these principles would have 
been a work of entire supererogation but for 
the fact that the appeals and remonstrances of 
the press of the country, touching our dispo- 
sition of the case, have been urgent, and 
which, if extended to all trials, would poison 
the fountains of justice. 

The first three articles, taken collectively, 





} 
| 


charge the respondent with an illegal removal 
of Mr. Stanton from office as Secretary of 
War and the illegal appointment of Adjutant 
General Thomas ad inéerim in his place. 
These articles also aver that these acts were 
done with intent to violate the Constitution and 
the law. The answer asserts that although the 
acts charged were designedly done, they are 
justifiable, because, 

1. If the act of March 2, 1867, prohibited 
them, it was in conflict with the Constitution, 
and therefore void. 

2. The Constitution and the laws under it in 
force prior to March 2, 1867, conferred the 


| power of removal upon the respondent, and 


that act did not in this instance purport to take 
it away. 
3. If Mr. Stanton was lawfully removed, the 


All the argu- || 





} 








' and ought to be jealously defined. 


power to appoint General Thomas was cop. 
ferred by the act of 1795, which for that pur 
pose was still in force. 

4, If either the removal or appointment was 
in violation ef law, still it was done in good 
faith, under a sincere claim of right, and there. 
fere it could not be the basis of or amount ; 
crime or misdemeanor. 

Upon the allegations and proofs the eom. 
mission of the acts charged is indisputable, ang 
hence the main question is, do either of 4| 
constitute a high crime or misdemeanor ? 

The Constitution made express provision for 
the appointment of officers, as follows: 

“ And he(the President) shall nominate and, by and 
with the advice and consent of the Senate, sha} 
appoint embassadors, other public ministers and 
consuls, judges of the Supreme Court, and all other 
officers of the United States, whose appointments are 
not herein otherwise provided for, and which shal| 
be established bylaw; but the Congress may, by law, 
vest the appointmentof such inferior officers as th. y 


0a 


‘CID 


| shall think proper in the President alone, in tye 


courts of law, or in the heads of Departments,” 

And power was also conferred upon the 
President ‘‘to fill up all vacancies that may 
happen during the recess of the Senate, by 
granting commissions which shall expire at the 
end of their next session.’’ 

‘*The executive power’’ named as to be 
vested in the President, must of necessity be 
that power and no other which the Constitu- 
tion grants to him. So speaking, it proceeds 
at once to define and describe it. All the 
powers of the President are specifically enu- 
merated, with apparently the utmost precision, 
even those most clearly within the general def: 
inition of ‘executive power.’’ ‘wo of these; 
namely, the power to be Commander-in- Chief 
and the power to grant reprieves and pardons, 
are perfect illustrations of this. On the other 
hand, his dudies are partly detailed, as to ‘* re- 
ceive embassadors,’’ and partly generalized, 
as ‘‘to take care that the laws be faithfully 
executed.’’ This difference arose from the 
nature of things. The limited powers which 
the framers of the Constitution thought fit to 
grant to the person who was to take the place 
of kings and emperors in systems of govern- 
ment hostile to liberty, could be easily named, 
The duties 
relating to seeing the daws faithfully executed 
could not all be foreseen in detail, and from 
them there could scarcely arise any danger to 
the Republic, for he was not to execute tlie 
laws himself, but to *‘ take care’’ that they be 
‘* faithfully execated.’’ This could only be 
done by just such and only the methods and 
agencies provided for that purpose by the laws 
themselves. He could not, rightfully, violate 
the laws in order to enforce them. ‘This 1s, 
I believe unquestioned; and it was perfectly 
stated by Attorney General.Black, on the 20th 
of November, 1860, inadvising President Buch- 
anan touching his duties relating to some of 
the first acts of the rebellion, as follows: 

“To the Chief Executive Magistrate of the Unionis 
confided the solemn duty of seeing the laws faith- 
fully executed. That he may be able to meet this 
duty with a power equal toits performance he nom- 
inates his own suvordinates and removes them at 
pleasure. For the same reason, the land and naval 
forces are under his orders as their Commander-in- 
Chief. But h Speer asto be used only in the manner 

ve 


prescribed by t legislative department. He cannot 


accomplish a legal purpose by illegal means, or break 


the laws himself to prevent them from being violated by 
others.”’—9 Opinions Attorneys General, 516. 

The Constitution expressly provides, on the 
other hand, that Congress shall have power— 


“To make all laws which shall be necessary and 
proper for carrying into execution the foregoing 
powers, and all other powers vested by the Constita- 
tion in the Government of the United States, or i 
any department thereof.” 

In view of these provisions I cannot doubt 
that the regulation of the tenure of the offices 
to be established by law was not confided by 
the Constitution to the President, but was leit 
to be provided for by legislation. 

The scheme, plainly, was to leave the selec- 
tion of persons to fill offices to the President, 
acting with the advice and consent of the Sen- 
ate, and to leave to the whole Government— 
that is to the law-making power—full discre- 
tion as to the establishmeut of offices, and as 
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to the terms upon which and the tenure by 
‘+) they should be held by the persons so 
elected. Any other construction would defeat, 
.s; for several years prior to the recent act it 
as defeated in many instances, entirely the 
express declaration ef the Constitution that the 
iices shall be filled by such persons as shall 
ye advised by the Senate; for temporary com- 
ssious coul l be issue dd from session to ses- 
sion, even to the very persons rejected by the 
Senate, as has been the case. And if oflicers 
hy the Constitution are removable at the will 
of | the » President, why, when once appointed, 
uld they not hold at his pleasure, and if so, 
how ean the law put a pe riod to their holding 
as has been done in various instances from the 
first, without question from any source? 
Certainly if, when the Constitution is silent, 
ie legislative power may declare that whoever 
is appointed to a particular otlice shall cease 
to hold it at the end of four years, it may also 
declare that the appointee shall enjoy it during 
that time. The two things are complementary 
to each other, and logically inseparable. 

These views as to what in general belongs to 
legislative power are fully sustained by many 
decisions of the Supreme Court, among which, 
Martin vs. Hunter's lessee, 1 Wheat., 326; 
Wayman vs. Southard, 10-1; 16 Peters, 89; 
Jones vs. Van Zandt, 5 How., may be read with 
profit. 

It was to establish a reign of 
safeguard of society and the only means of 
liberty, that the Constitution was formed. We 
must, therefore, suppose that the cases not 
specifically provided for and the implied pow- 
ers generally were intended to be left to the 
provisions of law, in making which both the 
President and Congress must always pattici- 
pate, and usually concur, and not to the un- 
controlled will of the Executive. Indeed, the 
counsel for the respondent do not seem very 
seriously to question this interpretation of the 
Constitution considered independently of a 
construction which they insist has been by 
legislative discussion and enactment, and by 
long practice of Executives, put upon it. 

| will dispose, very briefly, of this construe- 
tion, as it 1s called, Extended examination, 
for which there is not time, would make the 
fallacy of it clear to demonstration. So far as 
legislative discussion is concerned, (although 
that is no safe or admissible guide to the con- 
struction of law as law, for no member is bound 
by the opinions or words of any other, and so 
his silence is no ace juiescence, ) on pretension 
has been from the beginning the sekioch of 
dispute between adherents of a President and 
the representatives of the States and people, 
not as to the right of a President to resist a 
legislative rule, "which has rarely, if ever be- 
fore, been asserted, but as to the propriety of 
enacting one; and even Mr. Madison himself, 
whose opinions are so much relied upon by the 
counsel for the respondent, was, at different 
times, on both sides of the question; and Mr. 
Adams, whose casting vote in the Senate passed 
the act of 1789, was strongly opposed to the 
provision of the Constitution re quiring the 
Senate to confirm auy ap pointment, aud he 
was by the public so generally supposed to 
have been influenced by his expectation of be- 
coming President himself that he thought it 


mt 


+} 


law, the only 


necessary to repel the accusation of (to use his } 


own words) ‘* deciding in favor of the pow rs 
of the prime because “I look up to that goal.’ 
An analy sis of the debates and votes upon 
the act of 1789, creating the Department of 
Foreign Affairs, will demonstrate the incon- 
clusiveness of tests of this sort. Of the fifty- 
four members of the House of Re presentatives 
present, those who argued that the power of 
removal was, by the Constitution, in the Pres- 
dent, were Sedgwick, Madison, (who had main- 
tained the opposite,) Vining, Vootiont Cly- 
mer, Benson, Seott, Goodhue, and Baldwin. 
hese who contended that the President had 
not the power, but that it might be conferred 
by law, but ought not to be, were Jackson, 
Stone, and Tucker. Those who belie aved that 


THE 


CONGRESSION 


could not be conferred, were White, Smith of 
South Carolina, Livemore, and Page. Those 
who maintained that the President had not the 
inherent power, but that it might be uae 
b Vy law, and it was e Xpe dient » bestow 
it, were Huntington, Madison at Grst, Gerry, 
Ames, Hartly, Lawrence, Sherman, Lee, and 
Sylvester—twenty-four in all speaking. Of 
these fifteen thought the Constitution did not 
confer this power upon the President, while 
ouly nine thought otherwise. But those who 
thought he had the power and those who 
thought the law ought to confer it were seven- 
teen. 

Thirt ty did not peak at all, 
upon the words conferring or recognizing the 
power they were just as likely to vote upon 
the grounds of Roger Sherman as upon the 
reasons of those who merely intended to admit 
the power. On the motion to strike out the 
words ‘‘to be removable by the President, 
the ayes were twenty and the noes thirty-four ; 
but no guess, even, can be formed that this 
majority took one view rather than the other. 
Indeed, adding only the eight who spoke against 
the inherent power, but for the provisions of 
law, to the twenty opponents of both, and there 
is a clear major ity adverse to any such inhe- 
rent power in the President. And when on 
the next day it was proposed to change the 
language to that which became the law, among 
the ayes are the names of White, Smith of 
South Carolina, Livemore, Page, Huntington, 
Gerry, Ames, and Sherman, all of whom, as 

e have seen, were of opinion against the claim 
of an inherent power of removal in the Presi- 
dent. «All this, with a possible error as to one 
or two persons, arising from the vagueness or 
contradictory character of their language, is 
in the record of the proceedings, obvious to 
any one who will undergo the labor of its 
examination. 

The construction, then, claimed to be derived 
from this source ceases to have any foundation 
in point of fact. 

On the other hand, a select committee of 
the Senate, of which Thomas H. Benton was 
chairman, and having among its members 
Mr. Van Buren and Mr. Hayne, made a re- 
port in 1826, in which they say: 


that 


and in voting 


** Not being able to reform the Constitution in the 
election of President, they must go to work upon his 
powers, and trim down these ed statutory enact- 
ments whenever it can be done by law, and with a 
just regard to the proper efficiency of the Govern- 


ment. For this purpose they have reported six 
bills,”’ &e. 
One of these bills was a blll entitled *‘ A bill 


to prevent military and naval oflicers from be- 
ing dismissed the service at the pleasure of the 
President ;’’ and it prohibited any dismissal ex- 
cept on the sentence of a court-martial, or on 
address of both Houses of Congress. ‘The sub- 
stance of this bill became a law by the approval 
of the respondent himself, on the 15th day of 
July, 1866. In 1835, on the favorable report of 
aselect committee, of which Mr. Calhoun, Mr. 
Webster, and Mr. Benton were members, on 
the same subject of executive patronage, anal- 
ogous measures were agitated, but | have not 
space to detailthem. Aside from actual legis- 
lation appearing in the statutes, there has been 
no general recognition of these claims, buta 
constant protest by all parties, in their turn, 
against them 

As to the supposed recognition by the laws 
themselves, and a practice under them, it need 
only be said that the whole course of legisla- 
tion, comprised in more than twenty statutes, 
has until 1863 authorized the President to 
make removals; and hence they furnish no 
evidence of his powers, independently of the 
law, but the contrary. It needs no argument 
to show that what the laws have authorized 
they may forbid. No law can become so old 
that the legislative power cannot change it; 
and even as to legislative construction it 1s the 
same. <A later Congress has just as much 
power in that respect as an e: arlier. 

The acts of 172, 1795, and 1863, relating 
to ad interim appointments, which have always 


AL GLOBE. | 4125 


souree, are decisive utterances, so far as legis- 
lative action can possibly be so, of the power 
of the law to regulate the exercise of powers 
and duties expre ssly conferred by the Constitu- 
tion upon the President and Senate. Our own 
statutes and those of all States having written 
constitutions are full of similar or analogous 
instances. 

Can it be said, then, that where the letter of 
the Constitution is silent upon another branch 
of the same subject the law has no power to 
and that behind that veil of silence 
sleeps a kingly prerogative of the President? 

The act of 1863, providing for a national 
currency, expressly declared that the Comp- 
troller of the Currency should hold his otlice 
for five years, and should not be removed with- 
out the advice and consent of the Senate. It 
was passed by votes irrespective of party, 
receiving, among others, that of the honorable 
Senator from Wisconsin who sits farthest from 
me, [Mr. Dootrrr.e,} without any 
from any source to this feature of it. It was 
approved by President Lincoln. ‘The law and 
practice of the Government were thus changed, 
and in that instance restored to the letter and 
true spirit of the Constitution, with the con- 
currence of all parties, full five years before 
arose. And,as I have said, substan- 
tially, and, indeed, identically, the same prin- 
ciple was, with the oflicial approval of the 
respondent himself, — to military and 
naval officers by the act of July 13, La66, re- 
lating to the Army, prohibiting their removal 
without the sentence of a court-martial, which 
power had been exercised during the war, 
under the authority of law, and not under 
claim of prerogative. (Act of July 17, 1862.) 

ihe judicial decigions and opinions touching 
this subject support the same view. 

Marbury vs. Madison, 1 Cranch, is, as I 
understand it, expressly in point; and in the 
late case of Mr. Guthrie, (17 How.,) the only 
whose views of jurisdiction made it 
proper for him to speak, upheld the same 
doctrine. 

‘or these reasons, and many others that the 
time does not permit me to state, | conclude 
that the act of March 2, 1867, is perfectly con- 
stitutional. 

Does the act apply to the case of Mr. Stan- 
ton, and forbid his removal at the will of the 
President? 

It is conceded that the leading clause of the 
section does include him, but it is claimed that 
he is taken out of it by a proviso which not 
only effects that, but which also excludes him 
from the proviso itself or fails to mention him 
at all! In construing a statute it is always 
necessary to look at the w hole scope of the law 
in all its and at the state of facts 
existing at the time of its passage, in order to 
make a proper application of the law, and to 
search through the language of the act for the 
design to which it was devoted. 

these facts are that Mr. Stanton was then 
the Secretary of War, subject to removal from 
office under the act of 1789 at the pleasure of 
the responde nt. On that state of facts the 
proviso said that ‘‘ the Secretary of War,”’ &c., 

‘shall hold their oflices, respectively, for and 
during the term of the President by whom they 
may have been appointed,’’ &e. Now, as Mr. 
Stanton was then Secretary of War, he must be 
the person included in that deseription. That 
See a tary is (with the others) by name the very 
subject of which the proviso speaks. And it 
will be noticed that the language as to the 
appointment is in the past tense, ‘* may have 
been appointed’ are the words. ‘That the pro- 
viso declared something touching the tenure 
of Mr. Stanton cannot truly be denied. But if 
it did not declare anything as to him, then, 
confessedly, the leading and sweeping opening 
clause embraces him, for hen as to him it is 
not ‘‘otherwise provided.”’ Having ascer- 
tained, then, that the proviso speaks of Mr. 
Stanton, we find that it says that he ‘* shad/ 
hold”’ his office, &e., for a deseribed period. 
These words, it will be seen, apply only to the 


Spe ak, 


objection 


this case 


judge 


sections, 


the President had not the power, and that it || been acquiesced in without question from any || fudwre, and import, if language bas any mean- 
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ing, that he shall, after the passage of the act, 


SUPPLEMENT TO 


This result was sought to be avoided by the | 


also an intent thereby to violate the law anq 





. 0 
continue and remain in office by force of the ., distinguished counsel who opened the defence, | the Constitution—which he denies—he cannoy a 
law. The respondent's counsel insist, how- | if I rightly understood him, by advancing the | be found guilty unless it is also proved that th 
ever, that the real meaning of this language is | idea that the proviso should be construed to || such intent existed in point of fact. 1 do not on 
if applicable to him) that he shall not hold the | read and apply to future Secretaries, Xc., and || understand that to be the law, and I think yo la 
office at all! to have no reference to the then present ones. || authority for such a proposition can be found th 
If, as we have shown, when the act passed = This is, perhaps, sufliciently answered already. | anywhere. Certainly the cases cited by the th 
he was the Secretary of War named in and | I knowofnorule of construction by which that | counsel for the respondent do not maintain jt. di 
affected by the proviso, the question 1s was he, | word can be interpolated into the statute, and | unless it be conceded that the discretion they in qi 
on the 21st day of February, 1868, holding | if it were the proviso would be made thereby | spoken of as existing in the course of exereis S| 
office in the same way and under the same ten- | to have no reference at all to the present Sec- | ing constitutional executive powers, or author en 
ure that he wasat the passage of the act. which | retaries, who would then fall within the very | ity delegated by law, means a discretion to ic 
said he should hold, and notthat he shouldnot? | letter and protection of the body of the section. | decide what powers are executive, and what di 
It is not disputed that he was. Was he then, The proviso cannot fairly be made to take | authority is delegated, in spite of the Constity 0! 
at the passage of the act holding his office || the case out of the general clause of the sec- || tion that measures and defines the powers, and y 
‘during the term of the President by whom he | tion, on the ground that this is a case therein || the law that confers the authority; a propo- p 
was appointed?’’ He was appointed by Pres- | ‘* otherwise provided’’ for, as‘is claimed, and | sition so contrary to justice and reason and so ei 
ident Lincoln. Then was Match 2, 1867, the |! then be construed not to affect the case itself, |) subversive of government that it carries jts a 
time of the passage of the act, during theterm || and to leave it under the act of 1789, on the | own refutation. x 
of Mr. Lincoln, who was, so faras relates to Mr. || ground that it does not apply tothe case atall! || The philosophy and experience of ages con- p 
Stanton, the President named in the proviso? | That would be saying that it did and did not || cur in the propriety of the maxim that ‘ jg. e 
The Constitution says the President ‘shall || speak of the case. norance of the law excuseth no man.’’ For te 
hold his office during the term of four years,”’ The idea that the proviso does not speak of || obvious reasons a government of laws could a 
and that the Vice President shall be **chosen | the present Secretary of War arises. on the |, not exist if any man or officer were to be left 0 
for the same term.’’ It creates and permits | very reasoning of those who maintain it, out || to put his own construction upon, or to form \ 
no other term or period whatever, but provides | of the fallacy of confounding the subject of the || and act upon his own views of the validity of 
only, in case of death, &c., for the devolution | proviso, (the Secretary of War,) with what is || the laws framed for the benefit and protection t 
of **duties’’ or ‘‘office,’’ not the term, upon | affirmed of that subject, thus: ‘* What is de- || of all. Every citizen, either in or out of oltice, < 
the Vice President. || elared or aflirmed in the proviso of the Secre- | acts in the peril of the law. If the respondent a 
Mr. Lincoln began a regular term on March || tary of War is, under the circumstances, erro- || really believed that this case was not within t 
1, 1865, and died in April of that year, when || neous or non-existing; therefore nothing is de- || the act of Congress, cr that the act was uncon- r 
the office devolved on the respondent. Now, clared of the subject, (the Secretary of War,’’) || stitutional, he could do what he did at the risk i 
ifthe respondent became thereby invested with | which is absurd. The second section plainly || of being condemned if he proved to be wrong, I 
a constitutional ‘term’ of his own as Presi- | points out, also, the only way of removal of || or of being justified if he proved to be right, | 
dent, he must be in for four years from April | all officers, but with my views of the first it is || in the judgment of the tribunal of last resort 
15, 1865, which is not pretended by any one. || not necessary to enlarge upon it. || before which he might be brought for trial, 
Hence, he must take the office for the unez- | It is said that this was not the intention in || and to which tribunal, the same Constitution, | 


ired lerm of Mr. Lincoln, his predecessor. 
( was the office and not the term, which are 
distinct things, that Mr. Lineoln held when he 
died. The office did not cie with him, but 
survived in all its current identity and force 


fact when the law passed; and to prove this 
the expression of one or two Senators, made 


upon the spur and in the hurry of the moment, | 


are cited. I dissent entirely from any such 


inference, and from any such rule of interpret- | 


which he claims the right to judge of for him- 
self, has committed by express command the 
high duty to try him for such acts, upon the 
same principles of law, impartial and immu- 


|| table, as apply to the humblest citizen in the 
ing or administering law, as law. With the || land. 

exception of certain questions appealing tothe || In general, it is only when the motive or 
When, therefore, the statute speaks of ‘*the || will of the whole law-making power, and not || intention is an element in the description or 
term of the President,’’ it does not refer to || necessary to be now enumerated, the body is || definition of the very act forbidden that it be- 
ownership or possession, which a man cannot || responsible for, and its will is found in, what || comes material on the trial of a person accused 
be said to have after his death, but it plainly || it hetasien in its laws, and not for, or in the || of crime. Murder, larceny, and robbery, like 
refers to the term for and in relation to which || opinions of its individual members. The || the case cited by Mr. Evarts, are instances of 
that President was elected, and which, by the || Journals of the Houses, even, cannot be re- |; this kind. Treason, violations of the fugitive 
Constitution, was attributed to him. A refer- || sorted to for any such purpose. This is the || slave laws, and the liquor laws, are illustrations 
ence to any lexicon will show that this is the || rule in all civilized countries, and is, witlr the || of the other class of cases, which embraces so 
principal and most frequent meaning of the 


to his successor, the respondent, measured by 
precisely the same ** ferm’’ that it was before. 


word * of.”’ 

To claim that at the death of Mr. Lineoln 
the ‘*term’’ applicable to him thereby expired 
and ended would be as erroneous as to claim 
that the death of a tenant for a term of years 
not yet expired produces an end of the term, 
and that his legal representative either takes a 
new term or none at all. 


But it is truly said that Mr. Lincoln had a 


prior term tn which, in the language of coun- 
sel, Mr. Stanton was appointed, which had 
expired two years before the passage of the 


law; and itis claimed that that first term is | 


the one named in the act, and that it meant, 
therefore, that Mr. Stanton should hold for one 
month after March 4, 1865, instead of one 
month after March 4, 1869. The answer (if 
any be needful) is that the act passed in the 
middle of Mr. Lineolnu’s second and then ex- 
isting term, and to reject that term, and apply 
the words of the statute to a past and com- 
pleted term, which had then no existence 
either in law or fact, would be contrary not 
only to any supposable intention of the law- 
makers, but in direct violation of the words of 
the statute, which declare that he ‘‘ shall hold’’ 
(instead of not holding) not during the term 
‘**in whieh’ he “may have been appointed,”’ 
as counsel use the words, but ‘during the 
ierm of the President by whom he may have 
been appointed.’’ Any other construction 





| such result follows. 


solid reasons for it, known to every lawyer. 

It is urged, as touching in some degree the 
probable intent of this proviso, that the con- 
struction | have put upon it would work an 


inequality in the duration of the offices of the | 


various Secretaries, some having been ap- 
pointed by Mr. Lincoln, and some by Mr. 
Johnson. If that were the effect, it could not 
alter the plain construction of the law as ap- 
plied to the first-named Secretaries. But no 
The evident meaning of 
the word ‘‘of,’’ used in the phrase ‘‘ during 
the term of the President by whom they may 
have been appointed,’ being ‘relating, or 


_having reference to,’’ the word ‘ term’’ as 


there used and applied, under the circum- 


| stances existing, to all the Secretaries—which 


embraced both classes—related both to Mr. 
Lineoln and Mr. Johnson. It related, as I 


| have shown, to Mr. Lincoln primarily and ex- || 


pressly, and it related to Mr. Johnson sub 
modo, who, as Vice President, was chosen for, 


| and who succeeded as President for, the ** same 


term,’’ and who was, under the qualifications 


of the Constitution, filling out the unexpired | 


term relating to Mr. Lincoln. Thus, and in 
no other way, can all the words of the proviso 
be made effective, and a rational and just result 
be reached. It appears to me, therefore, with- 


| out any doubt, that the law in question covers 


the case. 
The act, then, prohibited the removal of 





| inal in office. 


much of this one as relates to removal and ap 
pointment, the unlawful doing of which the 


| statute declares to be a misdemeanor, and 


punishes as such. All that is required in such 


cases is the voluntary commission of thie act 
forbidden. An erroneous belief that it was 


lawful is no defense. Upon this all writers 
upon criminal law, all decisions, all systems 
of jurisprudence, and the practice of all coun 
tries, agree. It is true that the morally inno- 
cent sometimes suffer from this necessary rule, 
but in such cases the hardship necessary to the 
stability of society is usually mitigated by a 
remission of penalties. 

In this case there is no penalty in the legal 
or constitutional sense to be inflicted by this 
tribunal. Punishment by impeachment does 
not exist under our Constitution. The accused 
cannot thereby be deprived of life, liberty, or 
property. He can only be removed from the 


| office he fills and prevented from holding office, 


not as a punishment, but as a means merely 


| of protection to the community against the 


danger to be apprehended from having a crim- 
It merely does what the re- 
spondent himself claims the power to do, at his 
own pleasure, in respect to Mr. Stanton and 
every other officer in the land. ‘The only dil 
ference is that this body does it under oath, 
upon a trial, under an authority expressly 
conferred, while the respondent claims it and 


| has done it without any such sanctions of jus 


tice and at his mere will. 


would involve the gross absurdity that Con- || Mr. Stanton and the appointment of General 
gress by that act, on the 2d of March, 1867, || Thomas, and it declared such removal or | 
legislated out of office virtually, as of April 4, || appointment to be a high misdemeanor, and 
1865, those Secretaries who had been appointed || denounced a punishment against it. 
by Mr. Lineoln, and intended to declare that But it is contended that, as the articles charge 
otlicers then legally holding should go out of || not only an intentional doing of the acts for- 
ottrce two years betore the passage of the act! || bidden— which the respondent admits—but 


The ‘indictment, trial, judgment, and pun- 
ishment’’ of the respondent are, by the Con- 
stitution, expressly reserved to the ordinary 
criminal courts. 

It has been said that there is injustice in 
‘condemning an officer for infractions of law 
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committed under the supposition that they 
were legal acts. There may be hardship, but 
there can be no injustice, in vindicating the 

supremacy of the law. Wedo not make the 
Sa we only adjudge what itis. It is the law 
that speaks to the offender through us, and 
the same law imposes upon us the duty to 
Were it material, however, to in- 
quire into the motive vo purposes of the re- 
pondent in these transactions, it would be an 
easy task to show that they are not above crit- 
icismm, resting, as they seem to do, upon his 
dislike to a system of laws which he wished to 
overthrow, but which the Secretary was un- 
willing to assist in. It is enough, for the 
present, to say that if the respondent be legally 
guilty, to acquit him upon any such grounds 
as are claimed would be to sanction a disre 
gard of law and to invite him, as well as future 
Presidents, to try more forcible and dangerous 
experiments upon the Government, instead of 
teaching the great lesson that, in some form, 
all nations must learn at last, that its highest 


declare It. 


officers ought to be most careful and scrupu- | 


lous in the observance of its laws. 

I conclude, then, that the intents charged in 
these three articles are either immaterial or 
such as the law conclusively infers from the 
acts proved, although | should have no hesita- 
tion in finding, as a matter of fact, that in the 
removal of Mr. Stanton the respondent did 
intend to violate the act of March 2, 1867, if 
not the Constitution. While it is probable that 
he and many of the heads of Departments 
thought at the time the act passed, as did some 


members of Congress, that the Secretaries 


appointed by Mr. Lincoln were not within it, 
lam fully satisfied that, either upon or without 
advice, he thought, when he suspended Mr. 
Stanton in August, 1867, and has since thought, 
that the statute covered the case. His conduct 


is, to my mind, reconcilable with no other | 


hypothesis. Hehadthen determined (ashe says 
himself) that he could no longer tolerate Mr. 
Stauton in the office; yet, instead of removing 
him, as he had, if he acted with a view to the 
faithful execution of the laws, a perfect legal 
right to do under the act of 1789, if the act of 
March 2, 1867, did not protect him, he sus- 


pended him, as that act permitted, designated | 
another to act, for whic designation, upon a || 


suspension, there we: no er or color of 
law save that same act, and reported his action 
to the Senate within the time and in the man- 
ner required by it. And, as he now claims, 
he also took these and subsequent steps, in 


order to test in the courts the validity of this | 
law, which he believed to invade the constitu- 
tional rights of the Executive, and which he | 


was, therefore, bound to test judicially. If 
he thought the case was not within the law, 
why did he not remove Mr. Stanton in August? 
And how could he think that the case could 


be made to try the validity of a law that did || 


not apply to it? 

But the respondent insists that, although the 
law may be valid and cover the case, inasmuch 
as his act of dismissal of Mr. Stanton was 
illegal and void, it was no removal of Mr. 
Stanton, and no violation of the law prohibit- 
ing removals. If this novel notion could be 
popularized into all criminal trials it would be 
of vast benefit to offenders. 
be that, as no act in violation of law changes 
the rights of innocent persons, all such acts 
must be guiltless, because void: The statute 
does not forbid or punish legal acts of re- 
moval, (it would be strange if it did,) but 
illegal ones like this, which, so far as anything 
the respondent could do, was comp lete ; for, 
had it been legal, Mr. Stanton by that act 
alone would have been out of office. The 
respondent’s position, putin the forms of logic, 
would stand thus: the statute punishes all 
removals; illegal removals are void and not 
removals atall; therefore the statute putishes 
no illegal removals. 

it has been made a question, in respect to 
the appointment of ‘Thomas, (supposing Mr. 
Stanton had been lawfully removed so as to 
create a vacancy,) whether that appointment 


The result would | 


was lawful. No power for that appointment 
is claimed under the Constitution ; butthe act 
of 1795 is relied upon as authority for it. It 
is soif it be still in force; but it seems clear 
to my mind, after a careful investigation of 
the three acts on the same subject, and the 
decisions of courts upon analogous questions, 
that the act of 1863 isa substitute for both the 
acts of 1792 and 1795, and that it was intended 
to take the place of both these acts entirely. 
In statutes, as in contracts, the intention of 
the framers, drawn from the words of the acts 
and the facts to which they apply, and under 
which they were made, is the pole star of con- 
structign. 
The act of 1792 applied to cases of ‘*death,’’ 
‘‘absence,’’ and **sickness,’’ in the three then 
existing Departments, and provided for tem- 
porary appointment, without limitation as to 
the choice of persons, till the cause therefor 
should cease. 
The act of 1795 provided in the same way for 
cases of *‘ vacancy’’ in the same three Depart- 
ments only, but limited the supply to six 
months. ‘These might happen in four modes, 
as the law then stood: by death, expiration 
of term, removal from office, and resignation. 
The act of 1863 covered a// the Departments, 
and described two cases of vacancy, those by 
death and by resignation, and also sickness and 
en and re quired the te mporary serv ice to 
be performed by some officer of some Depart- 
ment other than the one in which the case 
might arise, and for six months only. The 
last act, therefore, is on the same subject as 
both the former ones, and changes the provis- 
ions of each. It provides for all the classes 
| of cases embraced in both those acts, though 
not for every instance in each class, and it re- 
| quires a totally different and restricted method 
of supply. It is impossible to imagine any 
| reason for requiring a vacancy caused by death 
or resignation, both of which must be inde- 
pendent of the President’s will, and fortuitous 
as to him, to be supplied in a particular and 
limited manner, while a vacancy caused by re- 
moval at the will of the President, or expira- 
tion of term, neither of which could be fortu- 
itous, should be left to be filled at the mere 
pleasure of the President, without any guard or 
imitation whatever. It must be presumed, 
therefore, that the intention was to substitute 
a more carefully guarded and limited system 
in the place of the old one, and not to allow 
vacancies made by the law or the will of the 
President to be so filled. This is made the 
more probable when we consider that even 
this is going to the utmost verge of legislative 
power in such cases. 

The law upon the subject of ee yy im- 
plication, is well summed_up by the supreme 
court of Massachusetts, in Recin vs. King, 
(12 Mass., 563,) as follows 

‘“*A subsequent statute revising the whole subject- 
|| matter of a former one, and evidently intended as a 
substitute for it, although it contains no express 
words to that effect, must, on the principles of law, 


as well asin reason and common sense, operate to 
repeal the former.”’ 


And in Léighton vs. Walker (9 N. H., 61 
it is decided that— 
“When the design to revise a statute clearly ap- 
*pears the former statutes are to be considered as no 
longer in force, though not expressly repealed.” 


I am of opinion, therefore, that the respond- 
ent is guilty as charged in the first three articles. 
There is another view of this removal and ap- 
pointment not necessary, as [ construe the law, 
to a decision, but which is of too much im- 
portance tobe passed by in silence. It is this, 
whether, if the case stood upon the acts of 
1789 and 1795 alone, one of which authorizes 
a removal at pleasure, and the other an appoint- 
ment ad interim, the respondent can justify his 
ecnduct upon the evidence before us. The 
inducing and controlling motive of these acts 
of the respondent was displeasure because the 

| Secretary of War was not so subservient to him 
in his avowed and determined opposition to 
the laws of the land respecting the southern 
States as some other heads of Departments ; 
|| and the undisputed design of the respondent, 
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in his efforts to displace Mr. Stanton, was to 
replace him by some one more pliant to his 
wishes and less earnest in his administration 
of the laws. This was the ** harmony”’ desired 
in the ** Cabinet.’’ These were the ‘* public 
considerations of ahigh character’? which made 
Mr. Stanton’s resignation desirable to the 
respondent, and which have led him to commit 
the acts appearing in the evidence. 

lhe case, then, is the removal of a faithful 
officer, neither accused nor pre oe of any 
other wrong than adherence to the duty the law 
imposed upon him, because of that faithfulness 
and adherence to duty, by a President of the 
United States who was determined thereb y to 
counteract and defeat the law, because he be- 
lieved or professed to believe in a different 
aA polite y’’ of his own! In my opinion no 
hig her crime, no graver violation of constitu- 
tional duty, no act more dangerous to law or 
to the liberties of the nation ean be found 
within the reach of the Executive. Surely 
the opinion of Mr. Madison, so much referred 
to by the counsel, cannot be questioned on this 
point. He says: 

“The danger, then, consists merely in this: The 
President can displace from office a man whose merits 
require that he should be continued in it; what will 
be the motive which the President can have for such 
abuse of his power and the authority that operates 
to prevent it? In the first place he will be impeach- 
able by the House for such an act of maladministra- 
tion,”” &e.—Annals of Congress, VI, p. 517. 

It is, perhaps, properin this connection that 
I should say expressly, what is implied in what 
I have stated, that I entirely disagree with the 
doctrine advanced in the argument, that we 
may find the respondent guilty although the 
statute he has violated affecting his rights is 
itself a nullity, and in violating it he has only 
done what the Constitution, the supreme law, 
permitted. If such be the law the Constitu 
tion, instead of being a guard, guide, and 
warning to officers, is a snare. 

The fourth article is denied by the answer, 
and I do not think that it is proved. 

The fifth article charges an unlawful con- 
spire acy to prevent the execution of the uct of 
March 2, 1867, and an unlawful attempt to 
pre vent Mr. Stanton from eg. the office. 
The conspiracy is denied, but the act is ad- 
mitte -d, with aclaim of its legality. This article 

, I think, embodied within the same princi 
ot s as the first, and [ am of opinion, upon the 
grounds already stated, that the respondent is 
guilty; for, akaaak the mere attempt to do 
an unlawful act is not within the penal section 
of that act, I think that an attempt to commit 
an unlawful act of such grave character as this, 
is in law, a high misdemeanor. 

The Supreme Couft of the United States 
(United States rs. Quincey, 6 Pet., 465) has 
correctly defined a crimixal attempi as follows: 


‘To attempt to do an act does not, either in law or 
ip common parlance, imply the completion of the act 
or any definite progress toward it. Any effort or 
endeavor to effect it will satisfy the terms of the law.” 

The sixth and seventh articles allege a con- 
spiracy to seize (the sixth) by force, (the 
seventh,) unlawfully, the War Department, 

vroperty, &c. This is denied by the answer. 
tt seems to be properly conceded by the de- 
fense, even if the respondent hada lawful right 
to remove Mr. Stanton and to appoint General 
Thomas, that if that right was im honest dis- 
pute he could not justify resorting to foree in- 
stead of the law to dispossess an oflicer from 
an office which he had legally held, and which 
he still claimed in good faith to hold legally. 
The question, then, on this article is purely 
one of fact. Did the respondent, upon the 
facts proved, and what we may lawfully notice 
of public history in connection with those facts, 
combine with Thomas to get possession of the 
War Office at the expense of resorting to vio 
lence, or physical power, if that should be 
needful to reach the result? At the expense 
of repetition, to a certain extent, I will state 
the case upon this question. It is matter of 
history that prior to the July session of Con- 
gress in 1867, the opposition of the re spond- 
ent to the laws relating to the rebel States was 
so great that every obstacle that legal inge 
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were 
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his conduct before mentioned, and in his re- 
fusalto resign, ** Publie consideration’’ alone, 
as the President himself stated, were the cause 
of the difference. ‘The diflerence as to these 
laws, then, existed at that session. ‘The re- 
spondent, in his answer, says that prior to 
\ugust 5, 1867, which was only two weeks 


adjournment, ‘*‘he became satisfied 
that he could not allow the said Stanton to con- 
tinue to hold the office without hazard to the 
public interest.’’ In other words, the Presi- 
dent was opposed to the law in arts, 
and determined to defeat it. Mr. Stanton was 
forit. This was the sole casus belli. Chere 
was a clear opportunity to resort to legal me 
to displace the Secretary then by nominating 
another suitable person in his place. 

it may be said that the President knew that 
there would be no hope of the confirmation of 
ec with him about 


ulter the 





anv one who would not disagr 
the full execution of greatly as Mr. 
Stanton, and hence it was useless for him to 
resort to that method of relief. This is doubt- 
and it places the re spondent in the 
position ol retusing to take a clear legal method 
would not answer his 
This necessarily leads to the pre- 
umption that if the respondent was in earnest 
he would try some other way. Hedid so. No 
oouer had Congress adjourned than he “ sus- 
pended’? Mr. Stanton, as he had a legal right 
to do under the act of 1867, provided he acted 
and not as a mere 
an obstacle 


laws as 


less true, 
of change because it 


}) impose, 


in good faith in so doing, 
ret rid of 
his own opposition to law. 


cover to ‘ 
Had he believed 
in his power of removal, he could have exer- 
cised itthen, and if Mr, Stanton would not yield, 
he could have instantly resorted to the courts 
of law. ‘This he did not do, but on the con- 
trary exeluded Mr. Stanton from the office 
under the law for nearly six months, and then 
endeavored to arrange for defeating the same 
law, by preventing Mr. Stanton from resuming 
under the vote of the Senate of 
January, 1868. At that time, then, his design 
was plainly to prerent Mr. Stanton, not, by 
law, but by some other expedient, from hold- 
ing the oflice, and foreing him, if he could, to 
resort to legal measures for redress. 

During all this period down to the 21st of 
February, when the act in question was com- 
mitted, no one was nominated to succeed Mr. 
Stanton; and from the vote of January to that 
date no step whatever was taken to resort to 
auy legal mode to procure the change he was 
determined to bring about. ‘There was no 
need to make an ad interim appointment if 
the sole object was to put things in process of 
judicial decision, for the order of dismissal 
alone, if not obeyed, would do that; and if 
obeyed, there would be no farther steps in that 
respect for the President to take; the desired 
end would be accomplished. In this state of 
things, with the Senate in session and pre- 
sumably ready to confirm an irreproachable 
man, he turns his back upon it and makes 
overtures to General Sherman to take the ofhee 
under his fiat. This is declined. Then Gen- 
eral Thomas, a man who, judging from his 
appearance in court, must have been known to 
the respondent not to be suited to the place 
of Seeretary of War, is suddenly restored to 


posse ssion 


the + 


in the way of | 


SUPPLEMENT TO 


officer in the Army, and is then at once 
appointed Secretary ad interim, with instrue- 
tion ‘‘onter immediately upon the discharge 
of the duties,”’ &ec., which General Thomas 
agrees to do, with a formal mutual sa/vo that 
‘the Constitution and the laws’’ under which 
the President had professed at the samg time 
to dismiss Mr. Stanton, should be maintained. 
I cannot believe that the respondent expected 
that Mr. Stanton would yield to anything less 
than force. He had been formally notified in 
writing in August by Mr. Stanton himself that 
he denied his power to remove him, or to sus- 
pend him oreet. cause, and that he 
would only yield w had ** no alternative 
hut to submit. andes protest, to superior force.”’ 
Thomas confesses on the stand that at some 


tive 


Sto 


le ral 
he nh he 


time in the course of the effort to get pos- 
session, he expt cted to use force. In view of 
a ll these circumstances | cannot resist the con- 
clusion that the sixth and seventh articles are 


proved, and that the respondent is guilty, as 


therein charged. 
The gravamen of the eighth article seems to 
bethealleged attempt, by certain meansalleged, 


to get caiahete’ 
If this be the me: 
think it is, I think the 
the charge, and that the respondent is not guilty 
upon that article. 

The ninth appears to me also to be 
wholly unsustained by proof. 

The tenth and eleventh articles, so far as 
they relate to the sayings and speeches of the 
respondent, require for their support under the 
| have before adverted to, av unlawful and 
criminal design and intent. However disgrace- 
ful these ches may be—and they certainly 
do not need any comment in that respect— 
ve considered they were, I think, only in- 
tended toappeal to the political prejudices of the 
peop le, and to induce them to overturn the party 
of Congress by a revolution at the polls, and 
not by illegal violenee. As such, Fthink them, 
in a legal sense, within the liberty of speech 
secured by the Constitution and by the spirit 
of our institutions ; a liberty so essential to the 
welfare and permanency of a free Government 
in astate of peace and under the rule of muni- 


control of the public moneys. 
that article, and I 
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| cipal law, that it were better to tolerate a con- 


| and fidelity 


siderable abuse of it rather than to subject it to 
legal repression or condemnation. 

Besides the accusation of criminal speech, 
article eleven seems to contain three charges : 
a contriving of means to defeat the act of 
March 2, 1867; to defeat the Army appropria- 
tion bill of 1867; and to defeat the act for the 
more etlicient government of the rebel States. 
lhe first and third of these charges, I think, 
for the reasons already stated, are proved by 
the evidence already referred to as to the 
causes for and the attempt to remove Mr. Stan- 
ton. The second, I think, is not. But upon 
the construction put upon this article by the 
Senate, that it only contains an accusation 
touching Mr. Stanton, | feel bound to vote 
guilty upon it. 

Much has been said in the course of the trial 
upon the nature of this proceeding, and the 
nature of the offenses which can fairly be em- 
braced with the terms of the Constitution. In 
my opinion this high tribunal is the sole and 
exclusive judge of its own jurisdiction in such 
cases, and that, as the Constitution did not 
establish this procedure for the punishment of 
crime, but for the secure and faithful adminis- 
tration of the law, it was not intended to cramp 
it by any specific definition of high crimes and 
misdemeanors, but to leave each case to be 
defined by law, or, when not defined, to be 
decided upon its own circumstances, in the 
patriotic and judicial good sense of the Rep- 
resentatives of the States. Like the jurisdic- 
tion of chancery in cases of fraud, it ought 
not to be limited in advance, but kept open as 
a great bulwark for the preservation of purity 
in the administration of: affairs, 
when undermined by the cunning and corrupt 
practices of low offenders, or assailed by bold 
‘and high-handed usurpation or defiance; a 





a sword to those who pervert or abuse the ir 
powers, teaching the maxim which rulers ep. 
dowed with the spirit of a Trojan can listen to 
without emotion, that ‘* kings may be ecash- 
iered for misconctuct.’’ 

Two exceptions that go, practically, to the 
jurisdiction of this tribunal over such a cause 
aus this have been so much insisted upon in 
argument that their bravery challenges admj- 
ration as much as their error does condemna- 
tion. The first is that the Senate has no rieht 
to judge in what is called its own case; that 
such an act is contrary to the first principles of 
justice, &e. 

In any proper sense it is not its own case, 
Its members have no personal interest in it, 
It is the ease of the daw violated by the tee 
ation of power under color of office. As well 
might it be said that a court could not try a 
contempt, or punish a breach of injunction, or 
sit in judgment in a case in which the com- 
munity of which the judges were members had 
au interest. ‘lo countenance such a doctrine 
would be to defeat this great but gentle remedy 
of the Constitution almost entirely ; for most 
of the powers capable of easy usurpation are 
those granted to this body. 

The second is that the three great depart- 
ments of the Government created by the Con- 
stitution, being codrdinate, neither has the 
power to bring into review the acts of the other, 
and each is the supreme judge for itself of its 
own rights under the Constitution. If each of 
the departments were in all respects the equal 
of the other, this would be true, and the only 
method of correcting the misconduct or ag- 
gression of either would be the ultima ratio 

regum—torce. But the fathers, whose wis- 
dom has been so much and justly praised by 
the counsel tor the respondent, foresaw that 
such an arbitrament would destroy the Gov- 
ernment and the liberty that the Constitution 
was intended to perpetuate. 

They, therefore, in the Constitution defined 
and measured, so far as was possible, the 
respective powers of each. To this they super- 
added the last and only means possible to 
human agency, a tribunal composed of the 
Representatives of equal States, chosen tor 
periods long enough to remove them from the 
sudden impulses of popular excitement, and 
short enough to make them feel responsible to 
the settied convictions of the community they 
represented. ‘lo this tribunal, sworn to im- 
partiality and conscientious adherence to the 
Constitution and the laws, they committed the 
high powers indispensable to such a frame of 
Government, of sitting in judgment upon the 
crimes and misdemeanors of the President, as 
well as all other officers of the United States. 
These faculties of the Senate fill up the meas- 
ure of that description of it given by Mr. Mad- 
ison as the ‘‘great sheet anchor of the Gov- 
ernment.’”’ August, benignant, and supreme, 
upon the complaint of the people’ s Represent- 
atives, it brings to its culacanh seat judges 
and Presidents and all the ministers of the law— 
no station too lofty or powerful for its reach, 
none too low to escape its notice—and subjects 
them, alike, to the serene and steadfast justice 
of the law. The mechanism of government 
van do no more for society than this. These 
great powers, at once the emblem, the ideal, 
and the realization of that orderly justice which 
is the law, we must this day exercise without 
tear. And so acting, there can follow to us 
no possible reproach and no detriment to the 
Republic. 





OPINION 
OF 


REVERDY 


HON. JOHNSON 
Time does not permit an examination in de- 
tail of the several articles of impeachment. I 
content myself, therefore, with considering the 
legal questions upon which the most of them 
depend. 
1. For what can the President be impeached? 


place as Adjutant General, the principal execu: || shield tor the honest and law-abiding otticial; || If the power was given without assigning the 





, is obvious that he would be almost 
wholly dependent upon Congress, and that was 











' “i clearly not designed, he Cons! tution con 
cas) sequently provides that impeachment can only 
: bh » tor ** treason, bribery, or other high crimes 

> the and misdemeanors.’’ For no act which does 
not fall within the legal meaning of those 

le Ri terms can impeachment be maintained. Polit 
i \| opinions, whatever they may be, when not 

ze : made crimes or misdemeanors, are not the sub 
richt jects of the power. If any such opinions ecan 
that be legally declared crimes or misdemeanors, 

er what are spoken, no matter by whom, when 


no force is used disturbing the public peace, 


° } } ’ } 
casi certainly cannot be, such legislation being pro 


’ ’ 
hibited, not only 


+ 
i 


yy reason of the absence o 
any delegated authority to Congress, but be 


Surt 
a iI cause that department is expressly prohibited 
trv a from so legislating by the very terms of. th 
nh, or first of the amendments of the Constitution, 
cCOm- providing that ** Congress shall make no law 
had ‘abridging the freedom of spee 
trine lhis guarantee extends to every citizen, 
nedy whether he be in public or private life. What 
most ever a private citizen can say without responsi 
1 are bility to Congress the President or any othe 
ollicial can say. The provision is intended to 
art secure such freedom to all without regard to 


oficial station. The right is a per 


the for the exercise of which there is no 





ther. bility. It is secured as absolutely to every 
»f its person as the right of freedom of speech is 
h of secured to members of Congress by the Xx 
qual section of the first article of the Constitution, 
: “ae “Ee el 
only which says that **for any speech or debate 

' ae 

vr either House they shall not be que oned i! 
ratio any other place. Both provisions are upo 
wis the theory, proved to be correct by history, tl 
1 by a free Government is ever best maintained (if 
1 


that indeed, it can be maintained without it by 


‘7 such unfettered freedom. Its possession by 
l others than members of Congress is a neces 
sary restraint upon that de partment, whiie it 
ined possession by its members is equally nece iry 
“ to a proper exercise of their power. In both 
mer. instances the right is place . ond re 
to If members ot Cor eress 1n d bate assa l 
the President in disparagyyg and vituperative lan 
. guage; if they charge him with treason, 
the violation of « very duty, a want of every vir 
and tue, and with every vice; if they even charg: 
ste him with having been accessory to the mut 


der of his lamented predecessor—charges 





im- calculated to bring him ‘into disgrace 
thin ‘*hatred,”’ **eontempt, and reproach they 
the are exempt from responsibility, by any leg 
of procee ding, because ‘*treedom of Spe a h and 
the debate’’ is their right—how can it be that t 


President is responsible forthe Sr ech sallewed 


, ag , 
tea. to have been made by him at the pla 

pas times referred to in the tenth and el 

‘ad: articles, when freedom of speech is eq . 
OV: secured to him. That such speeches, whether 
me, made by members of Congress or the Presi 
nt- dent, are in bad taste, and tend to disturb the 
lore harmony which should prevail between the two 
escaes departments of the Government, may be con 
ch, ceded, but there is no law making them crimes 
cts or misdemeanors. ‘This was attempted to | 
ice done, as far as printed publications were con 
ent cerned, by the second section of tne act ol the 
aan ldth of July, 1798, (the sedition act. Lh 


il. constitutionality ot that law was denied by 
many of the most eminent men of the day, 
oat and the party which passed it was driven from 
power by an overwhelming majority of the 
people of the country, upon the ground that it 
palpably violated the Constitution. By its own 
terms it was to continue but for a brief period, 


us 


the 


and no one in or out of C 1g 
gested its revival. But the passage ¢ f the ac 
proves that without such a law oral speeches 
vr written publications in regard to any de 
partment of the Government are not criminal 


ugress has ever s 


le olfenses, 
I If these views be sound, the articles which 
the charge the President with having committed a 


em high misdemeanor by the speeches made in 
Washington, St. Louis, and Cleveland, in 1866, 
1d? are not supported, first, because there is no law 


the which makes them misdemeanors ; and second, 
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any such taw it 


becanse if there was would be 


absolutely void. 
Ll. Phat the terms crimes ar d mist 


in the quoted clause mean legal crimes and 


misdemeanors (if there could beany doubt upon 
the point is further obvious trom the provision 
n the third section of the first article of the 
Constitution } at, notwith wmaing che idg 
ment on impeachment, the party is lable ) 
**indietment, trial, judgm nt, and pu mel 


ling to law.”’ this proves that an otheer 


accor 
can only be impeached for acts for which he is 
liable to a eriminal prosecu Whatever 
ild not be eriminally pros 


under the general law cannot be th 


grounds of an impeachment. Nor isthis doe 
trine peculiar to the United States. It was 
h d nthe case of the impeachment ot Lor 





‘ 
4) ) . 
Melville, as far back as has never 


since been judicially controverted in England. 
the charges in that case were the alle Lim 
roper W drawal and use of funds in 


' 
i 
‘ 
\ 


the manage! hi 

by law crimes 1 misd nors, and dent 
by his lordshiy ‘ nsel Che impeachmen 
evident irned upon the decision of the qui 
tion he opinion ot the idges was requested 


wid their answer was, 


that they were not crimes or misdemeanors 
und his lordship, on a vote in ti wore it 
upon al ‘ icles f thirte hundred and 
hity Vis I in y ‘ t hun 
dred and twenty 


' ’ , j ; 
( nt arucies eC! it a il | mea rs 
l \re they so inde} lent of the actua 
ten wi wi) h tl v were i 
4. if not. are tn WW t criminality be 


President of 


mo r M stant \ Pecre ry of War an 
app iting General ‘Thoma is Secretary ¢ 
im. ‘The President iuthority for tl 
Hi h ( ] €i ¢ { id l A it 
th Constit oOo! and no \ ( >the Ww 
of Congress; and that if it wa na 4 rerre 
had 1? ent to pass the act ot tl 2d ot Mar 
L867 regulating te 1 f cert Ci 
( 3 { ict did me e trom n t 
power to remove Mr. Stanton. fwill cons 
the second juestion first. What, then nm re 
gard to Mr. Stanton, is the tru n 
ot that act? Dhid it leave Py lent’ss 
to emove him a h oO 1] ! 
a iS passed ¢ With all respec »> the co 
rary opinion, | think that it « ly did 
Without referring now to the differen 

f Rent 

pr y ol inciuding 

restrie 1 Ww ( 
the LW npose upon the I’) i 1 I 
to other e¢ivit omeers } » mm » be 
perfectly ¢ from the language of t c 
{ t, ti r. Stanton S Case Hot 
such re ri n n t fit } I 
of th ac l I I y ' 
( \ ) ol \ CLV ( ce } | 
secol t enure pres 1 he | 
tn l eciul0n that every pers hoirdin 
a civil othe under an appomtment made b 
the President, with the ad ind e¢ nt o 
th me e, and who has du qualia is t 
| 1b e until his iK I Mall IK 


I itt 
and qualified. If th 


rbinet would be em 


. 
— 
“ 

7 


Lhis te ire cerlain exce iS are 

concluding part of the section Is in these words: 
exce] 3 he i vise provided ’ ‘These 

latter words mean the same thing as if the 


were in the beginuing instead of the close of 
the section. Place them in the beginning, and 
no one could doubt their meaning. 

It would then be clear that it was not the pur 
pose to prese ibe the tenure ot all otlicers ap 
pointed by the President with the consent of the 
Senate, and that in regard to some a different 


one was to be provide ad, 


do not see that it can be questioned, it follow 


But from 


made. The 


is be right, and | 
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that whatever tenure is differently prescribed, 
as to other offices, these are not to be held by 


the tenure in the first section. Immediately 


ucceeding the words of exception before 
qu ed, follows the provision to which the ex 


**that the Secretaries of 
of War, of the Navy. and ot 


Postmaster Gen ral, and the 


State 


yn refers, 


of the Tre 





hold DY a differet 


for and term of tl 
whom they may have been appointed, and f ir 
one month thereafter,’ 
moval by the President with the approval of tl 
Senate. That this y uN 


a 

specially enumerated from the operations of the 
' 

enacting clause cannot be doubted It hast 

ame effect in this regard as if it had been the 


first section of the act instead of a proviso to that 
} 


iad been itself the first section, 


Heen 


proviso had 
admit that the tenure of oflice proy ded by the 
first section as it stands would hay 


do with the tenure of Cabinet officers. In other 
that itwasthe object of the actto: 
- 


to these offices a tenure entirely distinet 


ied to other civil ¢ 


“ASQ 


Che only inquiry that rem 





ter by which Cabit 
ryt sac ? That thev a ' 
Lull n ad pe il ‘ i 
is the mitation of the t ; 
I. It comme nec vy, with the dat 
of thet apy nime . 
i] [t expire tthe end the term ¢ thi 
| id nt by yr { y i na beet 1 
po l, and one nth after Mr. Stan 
ton wa pointed by Pre ent Lineoln dar 
ll sh Le n by if ] W th the HUVICS I 
consent of the Senate By y \ { that a 
! ent, nd by that a { was comm 
$ lle never received any other ay t- 
me ( comn mn if the ect of the 2d of 
March, 1867 had } ld ng Mr. Lineoln 
first m, and was constitutional, Mr. Stan 
ton’s term of office would have expired at th 
end of one: 1 succeeding the termination 
t M | ( ns! t term, with no other right 
vard t vitae than in e nature of a 
ter i tev i } nes 
ihe t wi 1 he« I laim und rthe act 
3 t ? ( ( ded | eT hi ul 
» | a ( ee agaist the w I thie Pre 
ter I ym he w ne L} nted, In my 
nent uuld be a } Lipaple ( ion ol 
! V ed V ine : vil if languag 
1 
: i xf ) it wtent w h its lanvuace 
l tt t sf th { oth ( 5 tod held 
1 during the term ¢ e President by 
} f W l ) ! i ma Mi | rie nN 
t } ect rilv term iwith his tt lr 
( 3 t , its ol be l that clear 
t ive a President ho « ( nto oth 
on, ever canse, ¢ I 
l rl ’ nis |} ce i red rig 
ot on month erminatio 
’ ( 1s OW 1 ( 
| e] ! \ iceding Congress to have 
tl wer) be admitted of denying to the Pr 
lent the right ex ed by all of his pred 
eo rs otf removing a Cabinet officer at } . 
ure, it would seem to be most improper and 
tic im re vurd to any such oticer no 
appou ed by himself. Respousible for th 
preservation of the Constitution and the taith 
ful execution of the laws, noth could b 
more unjust and unw se than to fore upon hin 
a Cabinet in whom he might have no confi 
dence whatever, either tor want of integrity 


or capacity, or both, and in whose selection hi 

had no choice. 

ill. If there 

construction | give to the act is correct 1t would 

moved by the explanation of Senators 
VILLI 


SHERMAN and \ 


could be any doubt that th 


ers of the « 


AMS. mem! 


mittee of conference on the part of the Senate, 
when making their report. Lhe Senate had by 
two votes decided that Cabinet ofhcers should, 


as always before, hold their places at the 


‘ 
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SUPPLEMENT TO 


pn 


pleasure of the President, and that such was | and eighth articles. If lam right, that Mr. 


evidently the design of Congress when organ- 
izing the several Departments. The Senate, 
therefore, excluded them altogether from the 
provisions of the bill, but the Llouse insisted 
upon including them. It was this difference 
between the two Houses which the conference 
committee was appointed to settle. In making 
the report Mr. SuerMan stated that to include 
them would, in his opinion, be practically 
unimportant, because ‘* No gentleman, no man 
with any sense of honor, would hold a position 
as a Cabinet ofjicer ajler his chief desired his 
removal ; and, therefore, the slightest intima- 
lion on the partof the President would always 
secure’’ his resignation. And he added that, 
by the proposition of the committee, such an 
oilicer would hold ‘* His OFFICE DURING THE 
LIFE OR THE TERM OF THE PRESIDENT WHO 
APPOINTED HIM,’’ and that ‘if the President 
dies the Cabinet gues out; Uf the President is 
removed for cause by impeachment the Cabinet 
goes oul; al the expiration of the term of the 
President s office the Cabinet goes out ; so that 
the Government will not be embarrassed by an 
allempl by a Cabinet officer to hold on to his 
office, despite the wish of the President or a 
change in the Presidency ;’’ and that this pro- 
vision obviated ** the great danger that might 
have arisen from the bill as it stood amended 
by the House.”’ 

Mr. Wittiams said that the House by its 
amendment had placed ** the heads of Depart- 
ments on the same footing with other civil oth- 
cers, and provided that they should not at any 
time be removed, without the advice and con- 
sentof the Senate ;”’ that this was objected to, 
because when **a new President came into of- 
Jice he might be compelled to have a Cabinet 
not of his own selection; and that the amend- 
ment proposed by the committee was, ** that 
when the term of office expires the offices of the 
members of the Cabinet shall also eaxpire,’’ at 
the end af one month thereastler. Ue further 
added, that ‘*the report of the committee is 
intended to put the heads of Departments upon 
the same footing with all the other officers 
named in the bill, with this exception, that 
their terms shall expire when the term of office 
of the President by whom they were appointed 
expires; that is the effect of the provision.” 
lielying upon these statements, the Senate 
adopted the report of the committee, and the 
bill passed with the proviso. No Senator inti- 
mated that these gentlemen had not placed a 


proper construction upon the proviso, and con- | 


sequently no Senator suggested that the then 
members of the Cabinet ot the President, who 
were not appointed by him, but by Mr. Lin- 
coln, were either within the protection of the 
body of the section or of the proviso, and I do 
not think Lam mistaken in the impression that 
the bill could not have been passed by the Sen- 
ate without the understanding that Messrs. 


SueRMAN and WiLLiaAMs were right in their || peachment the authority of the President had 


been considered established. 


interpretation of it. 

lt also appears by the President's message 
of the 12th of December, 1867, given in evi- 
dence by the managers, that it was construed 
in the same way by every member of the Cab- 
inet, Mr. Stanton included. That gentleman 
being appointed by Mr. Lincoln, and not by 
Mr. Johuson, his tenure of office ended one 
month succeeding the death of the former. In 
the language of Mr. SuermMan, when the Pres- 
ident who appoints a Cabinet officer ‘ dies,”’ 
the oflicer ** goes out.”’ How, then, can the 
Senate convict the President of having crim- 
inally violated the act in question, when what 
he didin relation to Mr. Stanton was not within 
the prohibition of the act, according to the in- 
terpretation put upon it at the time it was being 
passed by the Senate itself? and yet this they 
will do if they find him guilty upon the articles 
which relate to hisattempt to remove Mr. Stan- 
ton on the 2ist of February, 1868. 


IV. Did the President commit a crime or 


misdemeanor by his order of the 21st of Feb- 
ruary, 1868, appointing General ‘Thomas Sec- 
retary ad interia ?) That appointment forms 


| failure. 


Stanton was not within the protection of the 
act of 1867, and could be removed at pleasure 
by the President, then the legal effect of his 
order of the 21st of 'ebruary worked a removal, 
and, of course, made a vacancy in that Depart- 
ment, 

There being a vacancy, had not the Presi- 
dent a right to fill it by an ad interim appoint- 
ment? If he had, the articles in question are 
unsupported. 1. Independent of legislation, 
the President being, with a few exceptions, ; 
vested with the executive power of the Gov- 
ernment, and responsible for the faithful exe- 
cution of the laws, he must have the power by | 
implication to provide against their temporary 
And if this be so, then, upon the oc- 
currence of a vacancy in oflice, which, if not 
at once supplied, will cause such a failure, he | 
must have the right to guard againstit. 2. But | 
there is legislation which, in my judgment, 
clearly gives him the power to make the appoint- 
ment. 

On the contingency ‘* of the death, absence 
from the seat of Government, or sickness of 
the Secretary of State, Secretary of the Treas- 
ury, or of the Secretary of War,’’ &c., the | 
President, by the act of the 8th of May, 1792, | 
section eight, was authorized to appoint any 
person or persons to perform the duties of the 
said ollices respectively ** until a successor be 
appointed, or until such absence or inability by 
sickness shall cease.”’ 

rhis act provided for a vacancy caused by | 
death in either of the three‘departments named, 
and not for one produced by any other cause. 
A vacancy, therefore, arising from resignation 
or removal or expiration of term of oflice, was 
not provided for. ‘The omission was supplied 


| by the act of the 13th of February, 1795, which 


gives the President the same authority in the 
case of a vacancy, however produced. Like 
the act of 1792, it is confined to the State, 


| Treasury, and War Departments, and differs 


from it in limiting the authority to a period of 
six months succeeding the vacancy. Both laws 


| left unprovided for vacancies occurring in the 


other Departments. But it appears by the 


evidence that such appointments were made 


by all the predecessors of Mr. Johnson in the 
Departments not included within the acts re- 


| ferred to, as well asin those that were included. 
| And there is nothing to show that their validity | 


was at any time questioned by Congress. On 
such an appointment by President Buchanan 
of Judge Holt to the War Department, made 


during the session of the Senate, a resolution || 


was passed calling upon him to state the au- 
thority under which he acted. This he did by 
the message of January 15, 1861. In that 
message many instances are mentioned of ap- 
pointments of the kind in all the Departments 
as well during the session as in the recess of 
the Senate: and from that time to this im- 


For the appointment of Thomas, then, the 
President had the example of all his prede- 
To hold that he committed a crime or 
misdemeanor in making it would, I think, shock 
a proper sense of justice, and impute to every 
President, from Washington to Lincoln, of- 
fenses for which they should have been im- 
peached and removed from oflice. Such an 
imputation could not fail to meet the severe 
rebuke and condemnation of the country. But 
it is said that the act of 1795 was repealed by 


cessors. 


| that of the 20th of February, 1863. This seems 


to me a palpable error. That act contains no 
words of express repeal, nor even of reference 
to the one of 1795, 

If it does repeal that act, it is only because 
its provisions are so inconsistent with it that 
the two cannot inany particular stand together. 
If they can, upon a well-settled rule of inter- 
pretation, they must so stand. Are they so 
inconsistent that thiseannot be done? 1. The 
legal presumption is that Congress, when they 


| passed the latter act, had the former one be- 
tore them, and thatthey intended only to repeal |; power is too firmly established to be shaken, 
the subject of the charges in the second, third, || the former in the particulars for which the /|| if a constitutional question can be settled by 


| Treasury. 





former provides. The policy of such legisla 
tion was adopted in 1789 by the act organizing 
the several Departments. By the second sec. 
tion of the one relating to the War Depart 
ment, (and the same provision is made as to the 
other Departments, ) onthe removal from office 
by the President of the Secretary, or a vacancy 
arising from any cause, the chief clerk was to 
have charge and custody of all the papers, Xc.. 
of the office. It was also adopted in 1792, 1795, 
and 1863, and is in words recognized by the 
eighth section of the act of the 2d of March, 
1867, itself, in the provision ‘* that whenever 
the President shall, without the advice and 
consent of the Senate, designate, authorize, or 
employ any person to perform the duties of any 
oflice,’’ he shall inform the Secretary of the 
This provision evidently implies 
that the President had the right to make such 
an appointment, and subject it to no other 


| qualification (and that was unnecessary, as it 


| piration of term. 


was always done before) than that he advise 
the Secretary. 

This policy is not only conducive, but. abso- 
lutely necessary to the good of the public ser- 
vice. The act of 1865 does not embrace the 
case of a vacancy arising from removal, or ex 
‘These two cases, therefore, 
if the act of 1795 is not in force, and the Pres 
ident has not the power independent of legis- 
lation, are without remedy, and the office, 
although the event may occur the day after 
the termination of a Congress, must remain in 
abeyance, and all business connected with it 
so remain until the commencement of a sue- 
ceeding Congress, which, when the act of 1863 
was passed, would have been a period of eight 
months. ‘The disastrous condition in which 


| this might place the country is of itself sulli 


cient to prove that the act of 1795, by which 
such a condition would be averted, was not 
intended to be repealed by the one of 1863, 
And this court, as well as any other court 
before whom the question may arise, is bound 
to rule against such an appeal. 

V. Thus far I have considered the act of 
1867 as constitutional. I will now examine 
that question. As regards this case, the in- 
quiry is only materiaf ‘upon the assumption 


(whieh I have endeavored to show is un- 


| founded) that Mr. Stanton was within the act 
| so as to deprive the President of the power to 


| vious. 


| independence of that department. 


remove him, Is the act constitutional? ‘The 
Constitution is framed upon the theory (the 
correctness of which no political student will 
deny) that a free constitutional government 
cannot exist without a separation of legislative, 
executive, and judicial powers, and that the 
complete success of such a separation depends 
upon the absolute independence of each. 
Under this conviction, the legislative depart- 
ment, within the limits of its delegated powers, 
is made supreme; and the executive depart 
ment, with a few exceptions, not necessary to 
be mentioned, is also made supreme; and the 
same is true of the judicial department. 

The object of the supremacy of each would 
be defeated if either were subordinate to the 
others. ‘l'o avoid this each must necessarily 
have the right of self-protection. This is ob- 
To put it in the power of the Execu- 
tive to defeat constitutional laws passed by 
Congress in due form would be to destroy the 
independence of that department; and to put 
it in the powers of Congress to take away or 
limit the constitutional powers of the Execu 
tive would likewise be to destroy the complete 
How, then, 
are they to maintain their respective rights” 
To submit would be to abandon them, and bea 
violation of duty. Ifthe Executive interferes 


| with the rightful authority of Congress that 


body must defend itself; and for this purpose 
it may resort to impeachment, if the interfer- 
ence be a high crime and misdemeanor. 

1. Has the President, by the Constitution, 
the power to remove officers appointed with 
the advice of the Senate? Whatever doubts 
were originally entertained upon the point, the 
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thority of time and precedent. It was 
learly held to exist when the Departments 
were established in 1789 by the laws creating 
em, and | v the coutveataual debates of the 
lay. Until lately this was conceded. Every 
eommentator upon the Constitution has so 
stated. The Supreme Court of the United 
States have also so held. 

In a letter of Mr. Madison to Edward Coles, 
of the 15th of October, 1834, (4 Madison's 
\Vritings, 368,) in referring to the question of 
the right of the Senate to participate in re- 


the au 


movals, that distinguished statesman writes 


‘The claim on CONSTITUTIONAL-ground to a share 


in the removal aswell as appointment of officers ia in 
direct opposition to the uniform practice of the Gow 
e ent from vfs commencement, It is clear that the 
nnovation vrould not only 0 cry essentially the eristi ng 


halance of power, but « pose the FEirecutive oct astonal ly 


toa total inaction, and at ald times to delayae fatal to the 
due execution of the lawa, 

And on the 16th of Ifebruary, 1885, in a 
speech in the Senate, Mr. Webster, while 
questi yning the correctness of the decision of 
1780, says: 

“do not meanto deny” “ that at the present moment 
the President may remove these officers at will, because 
the early decision adopted that construction, and the 
ldawa have since unvforndy sanctioned it.’ 

If any supposed doubtful constitutional ques- 
tion can be concluSivsly solved, Is not this so 
solved ? Mr. Madison, in his Inessage ot f Ji anu- 
ary 30, 1815, adve rting to the power of Con- 
gress to incorporate a bank of the United 
States, which he, while a member ot Congress, 
with great ability had denied, said that he 
waived the question as * prec luded in (his) 
judgment by repeated recognitions under varied 
circumstanees of the v validity of such an insti- 
tution in acts of the legislative, executive, 
and judicial branches of the Government. 
Are not these observations even more appli 
eable to the present question than to the one 
before him ? , 

Vi. Admitting, however, for argument sake, 
that 1 am in error as to the construction of 
the act of 2d of March, 1867, or its constitution- 
ality, this can hardly be disputed—that differ- 
ences of opinion in regard to each may be 
honestly entertained. Conceding this, it neces- 
sarily follows that there can be no criminality 
in the holding of either opinion. The Presi- 
dent thought and still thinks, as he tells us, 
that Mr. Stanton is not so within the act as to 
be beyond his right to remove him; or, if he 
is, that the act in that respect is unconstitu- 
tional. As to the first, he has the express 
sanction of Senators WILLIAMS and SHERMAN, 
announced whe Ld the law was being passed, 
and the implied sanction of every member of 
the Senate who vote ‘d for it, without question- 
ing the construction given to it by the two 
Senators. And as to the second, he has the 
sanction of the doetrine established in 1789, 
and acted upon by every one of his predeces- 
sors from Washington to Lincoln, admitted 
as established by Mr. Webster in 1835, and 
vindicated as essential to the publie service by 
Mr. Madison in 18384. Nntertaining these 
opinions, what were his rights and his duty 

If by the Constitution the power of ret noval 
was vested in him, he was bound by the very 
terms of his official oath to maintain it. Not 
to have done so would have been to violate 
the obligation of that oath to Pp reserve, pro- 
tect, and defend the Constitution.’’ But two 
courses were left open to him—that of forcible 
resistance, or of a resort to the judiciary. The 
first might have produced civil commotion, 
i that he is proved never to have contem- 

lated. ‘The judicial department of the Gov- 
e ae ment was est: ” lishe a for the ve ry purpose, 
among others, of deciding such a question, it 
being given tutisdie tion in ‘‘all cases in law 
and equity arising under (the) Constitution.’ 
It was to this tribunal that the evidence shows 
that he intended to resort. Was that acrime? 
He believed, and hada right to believe, that 
the constitutional authority of the Executive 
was violated by the act, if Mr. een was 
protected by it; and he sought to have that 
question peacefully settled by: the Selaieont of 
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the very tribunal created such a purpose. 
And there was no one else who could appeal 
to it with that view. It was the authority of 
the executive di partine nt of the Government, 
not any individual rig 
assailed. He, and no one else, represented 
that department and could institute legal pro- 
ceedings for its vindication. ‘This, therefore, 
was not only his right, but his sworn duty. 
The doctrine that the President is forced to 
execule any statute that Congress may pass 
the forms of law, upon subjects 
not only not within their delegated powers, 
but e xpressly denied to them, is to compe ‘| him 
lo abat Lit lon his otlice 
tions to the unlimited control ot Congress, 
and thus defeat the very object of its ¢ reation. 

Such a doctrine has no sup port in the Con- 


ht ol his uWwh, which was 


according to 


and submit all its fune 


stitution, and would in the end be its destrue 
tion. . 

It has been contended on the part of the 
managers that the President has no right to 
question the constitutionality of an act of Con 
gress because of his duty faithfully to execute 
the laws. But what is the law which he is to 
execute if the act is in conflict with the Con- 
stitution? Is not that also a law? The Con- 
stitution declares it not only to be one, but to 
be the supreme law, and prescribes no such 
supremacy to acts of Congress, except to such 
as are passed | thereof.’’ ‘The 
execution, therefore, by him of an act not 
passed in pursuance of the Constituton, butin 
violation of it, instead of being a duty, would 
be a breach of his sworn obligation to preserve 
the Constitution. Nor is there any inconsist- 
ency between his duty to protect the Constitu- 
tion, and to see to the faithful execution of the 
laws—the Constitution itself prohibiting the 
enactment of any law which it does not au- 
thorize Congress to pass. Were it otherwise 
the Constitution might become a dead letter, 
as its effect from time to time would depend 
upon Congress; in other words, that body 
would be the Government, possessing practi- 
cally all powers—le gislative , executive, and 
judicial—a result clearly destructive of liberty. 

VII. Each of the articles charged that the 
enumerated acts were done by the President 
‘¢with intent’’ the acts of Con- 
gress specially mentioned, and were ‘* contrary 
to the provis sion of the Constitution,’ and that 
he was, therefore, ** guilty of a high misde- 
meanor in office. 


*“* pursuance 
i 


**to violate 


The alleged offenses, then, are made to con- 
sistof actsandintent. ‘The latter is as material 
as the former. Now, what doubt can reason- 
ow, be entertained that the President had not 
the intent imputed? On the contrary, is it not 
mi wile st that his pi rpose was to preserve both 
from vi iolation? 
it be supposed i ut the believe .d th: itthe Supreme 
Court of the ited States would aid him in 
ha violation. Assuming that he bel 
that tribunal to be honest and caps ible, the very 
fact of his wish ing to obtain its decision upon 
the questions before him demonstrates that his 
design was not to subvert, but to uphold the 
Constitution, and obtain a correct construction 
of the act of March, 1867. 

VIII. I deem it wholly unnecessary to con- 
sider the fourth, fifth, sixth, and seventh—the 
conspiracy articles—or the ninth, the Emory 
article, no evidence whatever having been 
offered even tending, as I think, to their sup- 
port. 

IX. It has been said that the Senate, by their 
resolution of February, 1868, having declared 
that the President's removal of Mr. Stanton 
was contrary to the Constitution and the law, 
the Senators voting for it are concluded upon 
both points. This isa greaterror. ‘That res- 
olution was passed by the Senate in its legis- 
lative capacity, and without much deliberation. 
The questions were scarcely debated. To hold 
that any po r who voted for it is not at 
perfect liberty to reconsider his opinion on 
this trial is to confound things entirely distinet. 
That resolution the Senate at any time, in its 
legislative character. can reverse when con- 
vinced of its error. But this is not so in rela- 


lhis Is cert ainly true, unless 


suc ieved 
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tioneto any error of law or fact into which this 
court may now fall. It is now acting in a 
judicial character. The judgment which it 
may pronounce as regards the respondent will 
be final. ‘To suppose, then, that a Senator, 
when he is satistied that his former opinion 
upon the legal questions now before him is 
erroneous, May not correct it, 
pronounce a judgment which he is convinced 
would be illegal, is tq foree him to violate the 
oath he has taken to decide the ease impar- 
tially, according to law and justice. The 
resolution of February was nota law. That 
everybody will admit. To act in virtue of 
jt, disregarding what he is convinced is the 
law, would be a gross abandonment of duty. 


but is bound to 


It has also been said by some inconsiderate 
persons that our judgment should be influenced 
by party consideration. We havel 
substance that party necessity 


een told in 
rt quires uncon 
viction; and the same is invoked to avoid what 
it is madly said will be the result of acquittal 
civil commotion and bloodshed. Miserable 
insanity, a degrading dereliction of patriotism. 
hese appeals are made evidently from the ap- 
prehension that Senators may conscientiously 
be convinced that the President is innocent of 
each of the crimes and misdemeanors alleged 
in the several articles, and are intended to force 
him to a judgment of guilt. No more dishon 
oring efforts were ever made to corrupt a judi 
cial tribunal. They are disgraceful to the pal 
ties resorting to them, and should they be sue- 
cessful, as | am sure they will not, they would 
forever destroy the heretofore unb lemished 
honor of this body, and inflict a wound upon 
the Constitution itself which, perhaps, no time 
could heal. 


OPINION 
OF 
PETER G. 


TION. VAN WINKLE. 

In the following remarks I have endeavored 
to state the conclusions to which | have ar 
rived, with some reasons for them, and not to 
review the whole case. I1 have, therefore, 
omitted the consideration of all questions 
raised in the course of the proceedings which 
do not affect those conclusions: 

Conceding tRe constitutionality of the tenure 
of-office act of March 2. 1867, there yet remains 
some questions to be disposed of before an in 
telligent answer can be given to the accusation 
or charge contained 
peachment. 
this, as well asthe charges in the other articles, 
by replying, under the oaths they have respect 
ively taken, to the question, Is the respond- 
ent, Andrew Johnson, President of the United 
guilty or not guilty of a high misde 
meanor, (or crime, as the case may be.) as 
charged in this article?’ IL have, therefore, 
in each ease, where | deemed it at all neces 
sary, endeavored to present the charge stripped 
of immaterial verbiage. in order to ascertain 
more readily and certainly whether it describes 
a misdemeanor or crime. 

‘The first article alleges that the respondent 
did, unlawfully and in violation of the Constitu- 
tion and laws, issue an order in writing for the 
removal of Edwin M. Stanton from the office of 
Secretary for the Department of War, with the 
intent to violate the act above referred to, and 
with the further intent, contrary to and in vio- 
lation of the provisions of the said act, and 
contrary to the provisions of the Constitution, 
and without the advice and consent of the Sen- 
ate, then in session, remove the said Stanton 
from his said office. 

The Constitution is silent on the subject of 
removals from oflice, unless a rule on the sub- 
ject may be inferred from the provisions itcon 
tains relating to offices and ofhcers. ‘The only 
authoritative interpretation of its mes 


in the first article of im 
Senators are to pronounce upon 


State S, 


aning in 
this relation previous to the passage of the 
tenure-of-office act is found in an act of Ce 

gress passed in 1789, and this concedes to the 
President alone the rightto remove. The pro- 
visions of the tenure-of-office act must there- 
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fore he examined in order to determine whether 
what is ged to hay by the re- 
was a violation of that act and of the 
Conaetitution. 
Che pl evident intention of the act 
iust referred to is that no person appointed to 


char e been done 


5 Honde ni 
ain and 


otlice by and with the advice and consent 
Senate shall be removed thers 


although he may be sus pe nded in certain speci 


any 


of the from, 


fied cases, without the like advice and consent 
(here is no question that Mr. Stanton was so 
appointed to the office of Secretary of War 


In order 
a removal from any such office the 
in effect, shell 


and was duly qualified to act therein. 
to prevent 
act provides, that the incumbent 
hold it successor is in like 
ap] mointed and duly qualified, unless the ‘ 
is limited by law, = shall expire before suc te 


until his 


appointment and qualification. The proviso 
in the first slo does not, In my opinion, 
except any of the Cabinet oflicers from the 


operation of the preceding clause of the same 
although, for the first time, it specific 
ally limits their respective terms. If, as is 
alleged, the proviso donbtful as to 
the duration of Mr. Stanton’s term, it is, in 
my opinion, certain that at the time the said 
order in writing was issued his tenure was pro 
tected by the preceding clause. In its very 
language he was, and is still, ** holding a@ eivii 
office to which he has been appointe - by and 
with the advice and consent of the Senate, 
and the order in writing not only ides sses 
him as Secretary for the De ‘partment of War, 
but asserts that his “‘functions as such will 
terminate on receipt of that communication.,’’ 
The sixth and only penal section of the act 
which like that under consid- 
ovides that every apne appoint: 


section, 


leay es 


refers to a case 
eration pr 
ment, or employment m: ade, had, or exercised 
contrary to the that act shall be 
de med, and is the reby cle clared to be, a ljgh 
misdemeanor. It therefore appears that the 
act of the re spondent complained of, if it was 
criminal, must be obnoxious to the 
of this section. 

lhe charge made by the first article is, that 

the respondent did ** issue an order in writing 
(which is set out at fulllength) forthe removal 
f kdwin M. Stanton from the oftice of Secre- 
tary for the Department of War.’’ This is the 
whole of it, so far as the acts &s distinguished 
from the intentions of the respondent are con 
cerned. There is not even an allegation that 
the order in writing was ever delivered to, or 
served on, Mr. Stanton, or ever directed to be 
so delivered or served, or that any attempt was 
made to deliver .or serve it; or, in fact, that 
Mr. Stanton ever saw or heard of it. 

As the order in wrifg is neither an appoint- 
ment or employment it must have effected a 
removal, or have been, at least, an attempt to 
remove, in order to constitute a violation of 
the act; but no removal or attempt to remove 
is charged, and consequently the respondent 
could not have been guilty *‘ of a high misde- 
meanor, as charged in this (first) article.’’ 
liad an attempt to remove been charged there 
was still no averment of even attempted deliv- 
ery or service of the order in writing. ‘* To 
issue,’ which means simply to send forth, can- 
not imply a delivery or service; and if there 
is evidence of a delivery to be found in the 
proceedings it cannot be applicable to this 
article, in which there is no charge or aver- 
ment, This objection may seem technical, but 
a consideration of the whole article will show 
that it is substantial, and that a service or 
delivery was, in faci, necessary to complete 
the alleged offense, especially if it is observed 
that the order in writing addressed to Mr. 
Stanton says, ** Your functions as such (Sec- 
retary of War) will tefminate wpon receipt of 
this communieation,’’ and consequently not 
till then. Jt is, therefore, evident that the 
delivery to and receipt by Mr. Stanton of the 
order in writing was ni scessary to complete his 
removal from office, if any mere writing could 
have that effect. 

Admitting that the intents of the respondent 
in issuing the order in writing were precisely 


rOVISiONS ot 


provisions 


manner 


SUPPLEMENT TO 


as charged, it may be questioned whether they, 

together with the act done, constitute a hi; zh 
misdemeanor. Of the intent alone 
does not. It merely qualifies or characterizes 
the act, and however reprehensible the former 
may be the latter must be of itself unlawful. 
There is no clause in the act that forbids or 
denounces the mere issue, without some further 
act, of such a paper as the order in writing, 
and such an issue could not be even ana 
to remove from By the very terms of 
the order any intention to remove Mr. Stanton 
until he had received it is negatived, and there 
is no charge or allegationthat he did receive it. 

It has been suggested that the answer of the 
respondent to the first article s confe 
sions which cure the indicated. 
lo this | reply that the answer cannot confess 
what is not charged. 

The second article is based upon 
of authority issued and delivered by the re- 
spondent to General Lorenzo Thomas. _ It 
charges that the respondent, with intent to vio- 
late the Constitution and the tenure-of-office 
act, the Senate being then in session, and there 
being no vacancy in the office of Secretary of 


course 


ttempt 
othee. 


contain 
defects above 


the letter 


War, did issue and deliver to the said Thomas 


the aforesaid letter of which is set 
out at full length. 
made above on the first article, it is plain that 
the issue and delivery of the letter of authority 
cannot be a violation of the Constitution un- 
less it is also a violation of the tenure-of-oftice 
which is charged. In order, therefore, to 
ascertain whether the charge made in the see- 
ond article covers a misdemeanor the act itself 
must be reviewed. 

The most rigid examination of that act will 
fail to disclose that its provisions anywhere 
refer to an ad interim ap pointme nt, except in 
its second section, where, in case of a suspen- 
sion, such an appointment is authorized. The 
language, after stating what offense or miscon- 
duct will authorize a suspension, is that ‘in 
and in no other,’’ ‘‘the President 
may suspend such officer, and designate some 


authority, 


act, 


such case, 


Referring to some remarks | 


suitable person to perform temporarily the | 


duties of such office,’’ &c. Here the suspen- 
sion is the principal thing, and the temporary 
designation the subordinate. This justifies the 
construction that the words ‘‘in such case, and 
no other,”’ 
specified in the beginning of the section, oc- 
curring In a recess of the Senate, will author- 
ize suspension. ‘They do not and cannot mean 
that in no other case shall there be a tempo- 
rary designation or appointment. Such a con- 
clusion is forbidden by the fact that temporary 
designations were, at the passage of the act, 
and still are, authorized by both law and cus- 
tom. 

Turning to the penal sections of the tenure- 
of-office act it will be seen that the fifth ap plies 
only to those who accept, hold, or 
any office or employment contrary to the pro- 
visions of that act; and, as General 
not upon trial, its further consideration may 
be dismissed. If, then, the respondent com- 
mitted a misdemeanor under this article, 
act or by him must have been such 
as are described in the sixth section. 

‘That section declares that ‘‘ every removal, 
appointment, or employment made, had, or 
exercised, contrary to the provisions of this 
act, and the making, signing, sealing, coun- 
tersigning, or issuing of any commission or 
letter of authority, for or in respect to any 
such appointment or employment,’’ shall be 
deemed a high misdemeanor. Leaving out 
of consideration the word removal, 
notinvolved in the charge, the section includes 
only appointments and employments made, 
had, or exercised, contrary to the provisions 
of the tenure-of-oflice act, and certain acts re- 
lating to such appointments and employments. 
As the latter are a consequence of the former, 
and as if the former was legal, the latter, in 
the same case, would be legal also; and, in 
fact, there could be no employment without : 


previous appointment—the former may be 


acts done 


mean that only such cases as are | 


| office act 


| ment of War ad interim, without the 





Thomas 
legal, or the reverse, his employment woy 
bear the same character. 

It may be fairly questioned whether th; 


if the appointment of General 


thority conferred on General Thomas was 
its nature an appointment, in the strict Jog 
sense of that term. The letter set Out int 
article simply empowers and authorizes hin 
act, and does not use the word appoint, or a; 
equivalent term. In the case of a suspensior 
authorized by the second section, it is not s 
that the President may appoint, but that 
may ‘designate some suitable person,’ & 
The term appointment may be familiarly used 
such cases; but what is questioned is wher, 
such is its prope rle gal ay) plication. Conced), 
this, however, it remains to inguire whethe rt 
appointment of General Thomas was, in 
language of the e nal sec tions, ** contrary to 
the provisions of the act. It is very evi lent 
that the act refers everywhere to appointments 
made by and with the consent of the Senat; 
except in the second section, and there so far 
only as the same relates to the designation of 
a person to act ad interim in the ease of a sus 
pension,which has been already noticed. It ig 
very certain that an ad interim appointment, 
designation, or authorization has never been 
held, or, so far as Iam informed, even uy 
posed to require the advice and consent of th 
Senate. It does not seem, therefore, that the 
letter of authority, as it is called in the artic! 
is contrary to the provisions of the tenure-of 
office act. As the making, signing, Xc., of 
any letter of authority, made penal by 
sixth section, must be for or in respect to su 
an appointment, &c., as is contrary to the pro 
visions of the act, and it has been shown tha 
the letter of authority to General Thomas d 
not relate to such an appointment, the is 
and delivery of it did not constitute a misc 
meanor, as charged in the second article. 

The third article is also based upon the 
ter to General Thomas, which is set forth at 
length, but is not here called a letter of auth 
ity, but an ap pointment. It is not charged t 
have been issued contrary to the tenure-of 
but the remarks on the prec 
article may properly be referred to here. ‘I! 
charge is that, under circumstances precise! 
similar to those stated in the second article, 
the respondent did, without authority of law 
the Senate being in session, appoint one Lo 
renzo Thomas to be Secretary for the Depart 


advice 
and consent of the Senate, with intent to vio 


late the Constitution, no vacancy having hap 


exercise | 


Thomas is ! 


the | 


which is | 


pened in the said office during the recess of 
the Senate or existing at the time. 
It will be observed that it is not charged tha 


| the Secretary was not temporarily absent from 


the office, or sick, in which cases the oe d 
appointment would have been legal. The : 

of the respondent is alleged to have been done 
without authority - of law, with intent to violate 
the Constitution. If it 


‘ 


can be deemed a ful! 


appointment it was such a violation, for _ 


appointments require the advice and conse! 
of the Senate; but as the letter, the only evi 
de nce on the subject, shows it to have been 
only ad interim, and the Constitution makes 
no mention of such appointments, it does not 
appear that it can be such a violation. As to 
its being done ‘‘ without authority of law,” 11 
can hs urdly be intended to assert that every act 
for which a special or general permission o! 
law is not shown is unlawful and a misde 
meanor. Yetthis is the only ground on which 
the alleged act of the respondent is charged to 
be the latter. 

The fourth, fifth, sixth, and seventh articles 
are severally based on an alleged conspiracy 
of the respondent and General Thomas. _ It is 
sufficient to say as to these that there is no 
evidence before the Senate which furnishes 
proof of even a technical conspiracy. 

As to the eighth article, it may be rem: ac d 
that the evidence relating to its subject clea 
shows that the ad interim appointment of Gen 


eral Thomas, or of any other person, would 


| considered as included in the latter—so that |! not have enabled the respondent ‘* to control 


\\ 


at 
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of the moneys appropriated || unlawfully. and in disregard of the requirement OPINION 





military service and the Departmentof || of the Constitution, that he should take care 


Wou anv further than he legaliy n 
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) ly ¢ od annals A oak ‘ fy ‘ ‘ ; ] ‘ ‘ } liheapr l Lor ! { }homas, 
‘ hihcult to determine whether the ineffectual wholly upon the resp ler s correspone 
ny ] ] or ¢ ner ot tl nh, ublawtul ay « the 
~ | lesign aud intention, or the accomplished re with General Grant, which n evid ~ and , : : 
\ ‘ titit +} ‘ , —_ nat | - | ‘ . ‘ +} Seal : lirst secliol reCiares 
suil, CONSLITUTeS Lhe alleged misdemeanor. OY W h il appears a ne } ondent en 
1 } . ee 1 ; ' . | it every pel ) lding } . PS 
ihe diihculty, however. may be obviated by leavored »induce the General, at a time pre ; , . i . 
remembering that several of the original States, vious to the cor pondel » DUE While that l I nt ft the Sena i « ' vho 
eastOU aimost as @ condition OF thelr respective rati- theer was au ed to} ni ! is pel herea | it f i 
: ' { ' ied ; { } Pod - ‘ - y hall be me « y qua it 7 ell 
U. fications of the Constitution, insisted that cer forming, the duties of Secretary of War ad ; : 
} } . . i » 4 i is ' r 
as tain amendments Of that tustrument hould ( dalerim, to k p po : of that othee, ane ’ : } ' . | | , 
v t adopted, which, as to the most of them, was hereby prever ir. Stanton ( ny 1 of tuliied, ex t 
ou eadny aone, Che tirst provides that “Con it, Or to surrender it In time to permit the Lhis ta lage ung L DY a Lher 
. , 1 ' } : ‘ ly ‘ 
gress Shall Make no law abridging the treeadom naduction Ot & sul ssor te al} c yp ! O t W extend tl 
I I 
; e ‘ ae ; = ae ' ‘ ’ : ; Pies 5 / . mr {} 7 +] . ] 4 , ' \ly 
ur Of speeci. his remains in the Constitu Lhis evidence, as far as It ¢ , Is sulh Of all ¢ bed ling Mr. 
‘ yn, and is unquestionably of universal appli lentiy ex} tf, but it remains to determ tanton, Secretary of War, nf a ren ul 
cation. It seems, therefore, that no such ned whether the respondent ts, in the word y the apy ntment and quaiheat Lota 
Ct misdemeanor as is Charged 1n this article can f the question to be pro}; i to every Sen ras the L } rede. lta presct 3 
be committed in this country. ator, and to be answe i bv him under the the manner In which remov: and apy 


i ola the eleventh article alleges in substance Oath he has taken, “*guilty or not LiILYy ¢ a me! nay be ell ed, and } I { Lil r 


Ch it the respondent, by public speech, leciared hi 1 misder eanor, a charg Lin th arti ; modes : F I ' ind } tment Lhe 
ep I a l atlirmed that the Thirty- Ninth Congress It is, therefore, ‘essary to cor ier whet r ter? Ol hee ind tl i" il i l 
bu ; Was not a constitutional Congress, authorized the charge it contains dese esa l nh misd I ; nee al thr tist ( ] i 
tO V to exercise legislative power, but a Congress meanor, and, if so. whether the respondent. 1 tior tthe t ly of the t tion of the t 
y ha} OL Only part Of the States, thereby denying ruilty as charged nere mi be } a tu I 1 tin } po 
ESS aud intending to deny that its legislation was there can be no doubt that an actual pr itions, except a ie! heat In that a 
valid or obligatory upon him, except in so fat vention of the execution of a law by one w rerwise provided Ali for acts | i 

d tha as he saw fit to approve the same, and also || duty it is to take care that the laws be faith providing a different term or a ther- 
t fron thereby denying and intending to deny the tulry exe ited 18S &@ misdemeanor, and it may t mode OF apt tm a Val al DY 
vet power of the sald Lh rty-Ninth € ngress to be conceded that an attemy ted prevention Dy tnt et nh rey iled A prea e ot the 
1G ad pl pose amendments to the Constitution of Lue such a person is also a misdemeanor; but 1 Government inconsistent with t }y ! 
1 don United States. may be doubted whe r merely devising and ft this law 1s pre ted. l’| dispe! vith 
yiolat [ do not perceive or admit that these alleged contriving means by whi such prevention the ne ty of examining former acts or r 
a fu ntentions are proved, and in my remarks on || might be eftected in attempt to commit the || n practice concerning any ter w 

sucl the preceding article have expressed the opin act h constitute e offense. ‘* Devising ‘ope and meaning of th . The can 
ynsent on that declarations and aflirmations made by 3 sim} . mental « : ind wl no qualificat to tl not found 
iy ey publie Speer h cannot constitute a criminal trl fr may have at ler I n tne n the a I ta not read, except as 
» | Offense. This, however, is of little import con ion in wl 1 if ised here seems to , the practice of the Government or former acts 


makes ance, as the whole is merely introductory, and ! tri it. Keven with the if thrown uy { Cor ‘ may pre ribe, but it do read, 








es nol does not constitute or greatly, if at all, attect these words by the evidence. above cited, except as her i erwi pro led {an the 
As t the charge which follows, on which the judg they appear to Imply n ning m * than an leg ative wril, In repealing former a ir 
Ww, [ ment of the Senate must be predicated. Inten n to effect the alleged prever yn. An nar } existing practice, be n f ly 
ry a Giving to the language used its ordinary intention, not fe wed bv any act. cannot exp! ed than to declar al 1 also to 
on ining and construction, it is somewhat dilli stitute an attempt to commit a n menanor. leclare that it shall be t v1 / The 
nisd cult to state the charge with entire certainty, | and the question to be proposed must be vody of the frst section clearly prohibited the 
which is when stated it will be seen to involve the answered negatively removal of Stanton and | nimer I 
red to apparent anomaly of asserting that the re- t may be remarked that the evidence further Thomas ad interim f thi acts were not 


pondent att ‘mipted to prevent the execution his es that the obiect of > respondent i n violation of law. it wa ecaus thre were 


rticies ot an act of Congress by attempting t ) prevent IS pro} 1 to rer ai Grant wa to compel authorized by other prov I n e act itseilt, 
yiracy Lhe execution of two other acts of Congress, or Mr. Stan n to institute cal pi ‘ lings. by lhe interpretat I aa act, ft : » fur as 
It is rather by devising and contriving, and at em pt- which his rig to the o a lL bv the . t « t} Py f tha 
. ‘ } } > ' ) 
is ho ¢g to devise and contrive, means » to do, < mndent 2. i } { 
sh wl Wilt Endeavor to ate in rms Vv f av ] tie j 
irge 18, as it appears to me, ailer a Cal actus Vy made, bu t would have qual fied the mpiained ol if so, he obeyed the law 


lul and eritical examination of the language ntention. by showing that the object was not not, he violated it. Th mitations or excep 


‘ , , ' ; "ny vit ry 
aut removal One O appPoln fit brit 





1e charge, in effect, is that, in pursuan east tended to diminish ti 


Of the said declaration, the respondent, did || in the illegal act. i, two relate to the term of office. ‘The former 
SUPPLEMENT—23, 











ial On ed in the cond sec 1, and the 
J ‘ ; 
i ‘ re | he four h ia 
| » 10 eh Phe id mm ve | 
| {the | yu 
oft the - be now! i evidel 
ve VI i t, to be i yotu mn 

tu lor ] i i tu 

i ! t i jua i | t i ’ 

i ‘ snd ain ne t Ire i t mays 

na li li rich cle i i 
I perl j irily bu t i i 
t i ft na iu 

b tupon byt “ e; and such pe 1 

i ! i} i Lise ha 

ju i the per i 
au pepo i I C5 din suen 

| re adut re Py lenty nmty ' : 

ert ! al uch pext mee I ‘ t? n 
1 t ‘ te ict usp \ rtucey 
a i i i boon tad etion in the , and ti 
nan if & persol » designated to perform the du 
t ‘ ich otice. Andif the Sen iall I rir 

en ispen n ood ady . lt cor nt t the r 
I Lot such off thie I riilyt the Pre 
ldent, Whon thereagpon remove ich ollicer, and 
by u with ti “ly ft cor nt ol ie Senat 
pi TT ier pe peuch ol Loutil the Ne 

two rin l i is} i ‘il, 1 i 

i ae : d fort! i resume the fun 
i t ti ice, and the powers of the person ’ 
} l i i ‘ i teud bhi Cease, wna Lie 
( it i i‘ I i i 
aur sper n 1 j 
torn the duties thers » andl tu tlie lice! ) 

i led 

” ’ 

ihe ery basal anguage is dit SUCK CA and 
no olher” the President may suspend and de 

i Lj ! mm to | riorm Ul aut Oo! Snid 
( Ley rhiy 1 | ispension and Le 
| ry j itimen i two ot the general 
pro iio im the ii L Sé on, lirst 1 tem po- 
rary removal may | made by the President 
wione ab the tine ind in the Gase therein pro- 
vided, butan no other Lhis limits the first 

ial ab ice the act declares 
that no pei » now in ofhic or who may here 
alte ‘ 1 oflice y and with the advice and 
‘ inf { I ic ile la L hoe remove lL by Lilie 
Pi enh aione wilhout the advice and Con- 
sent of the Senate to the appointment of a sue 
( or, exceptin recess of the Senate, when the 
President may suspend for the causes set forth 
in t cond see n of t act, and in no 
ct | ther general pro 

l Ci \ alevel he other genera pre po 
& mn of the lu eclion, Which Is limite lt bythe 
second section, relates to appointments, 

{ pon the queston of ap} ointinent to an 
ofice held by another, the fi tand secoud see 
Lions ¢ mh Gil « tatutory re gulati us. 
Phe su ince of these two sections bearing 
upon t question under consideration is, that 

, ‘ > 
no person shall be ap; ed by the President 
' ‘17 ? 
A i¢ to an othce where there 1s no vacaney. 
| 1 } ‘ } } cn 
and Ww h olhee i by iw, to i fitie by and 
\ h the advi and conser ot the Senate, 
without such advice and consent, except In 
( i ispension in the Pecess ot the Senate 
il w under the pro ions ot the second 
on OL this i. and l such cu and oO 
oll the DP lent may make temporary ap 
} tment, therein provided. Phe tempo- 
rary si p n ) al \ } iIntinentare limitations 
} +} ’ ‘ 
upon Lit po ve myunge ol il il LS8eculon, 
and al ( ications therein OlLherwise pro 
\ l i © Only guatilicats S anywhere 
’ 
| i! nmihe act oO tne g Trail ‘ regull 
i dvice and consent of the Senate to an 
Se tooo a : 
appointment, and prohibiting all removals, 
CXC} i Ji WC il} }) lntment, It iS true 
. . ; 
tue removal nol Col piele, bul it is the first 
en Lowi a | an actual Suspension 
from office without the advice and consent of 
the Senate to the appointment of a successor; 
and it is also true that the appointinent is only 
temporary, but the appointee, contrary to the 
provisions of the first section, enters upon the 
; » ae 
a ba of the duties of the ofhce without 
any mn of the Senate 

1 1 +} eer ] hich ] . 

i i Lil¢ Latutory law whic ivears up yn 
the qu n under consideration, namely, the 

: : ; 
removal ¢ tanton and the appointme nt ol 
Vhomas ad erim, and it positively prohibits 
; i ; ; } . D a 
tha \ vai and aj pollitinent by the Presi- 
agent aions The President ree nize d the 
binding force of this law in the suspension of 


t 
t ana ap pointment of Gene ral Grant ad 
tnicrim, and in several other cases, and his 
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bsequent disregard of its plain provisions 
can | pleaded is an inadvertence. ‘The 
{ ther ex eption to the first section do not 

fo the mode ot cating or filling office, 
ho hie i ‘ oil juiry, bub Co the teri 
of olhies hi iv re i lor an examination 

I the e exce) lo im this ¢ ni tion is to 
exclude a y inter ( that prov on 1s made in 
U! cl « r rremoving wmton or appoint 
Ing ih ni anterim 

Phi h section reads as follows: 

— t ni rin this act contained shall be con- 
trued io extend the term of any office the duration 
of w | limited by law.’”’ 

I) ecu08n | iVes unchanged the ter “m of 
is fixed by law, notwithstanding the gen- 


term 
all extend until the app olutment and quali 
The 
and relates to the term 
of certain designated office: 
neral 
or app intments. Th 


eral language of the first section that such 


of a successor. proviso coutains 
limitation, 
, but contains no 
rule 


language is: 


the wa as to removals 


* Provided, That the Secretary of State. of the 
Treasury, of War, of the Navy, and of the Interior, 
the Postmaster General, and the Attorney General, 
hall hold their offices respectively for and during 
the term of the President by whom they may have 
been appointed, and for one month thereafter, sub 


ject to remova and with the and consent 


of thes 


advice 


enate,”’ 

Nothing is more certain than that this pro 
viso is silent both as to removals and appoint: 
The 


y: 
omees 


t 


ments alone. 


term of the 


by the President proviso 


ixes a limit on the therein 


name but makes no other exes ption. If it 
be contended that the language is obscured, 


how does that obscurity help the President, for 
no possible construction can make it confer 
the authority to do what 1s prohibited in the 
body of the section, namely, to remove an 


and wppoint anol 


her to fill his place ad 
inlerim without the advice and consent of the 
When the President found that he 
was prohibited from removing, suspending, or 
appointing, except 
Was enough 


the 


appoint 


oilicer 


senate, 

as in said act provided, it 

him to know that nothing in 

authorized him to remove Stanton and 
Thomas ad 


Stanton’s ap- 
polntment was for an 


was still flice 


lor 
act 
interim. 
indefinite term, and he 
in ¢ day of l’ebruary, 
It makes no difference what his term 
of offic , or by whom appointed. ‘The 
adopted to put him out was prohibited. 
There i “ASON, in view of the conduct of 
the parties or the language of the law, to sup- 
p rt stion that the law was retroact- 


on the Zlst 


e@ Was 
mode 
Is ho re 


the ugge 


ive, and operated to terminate Stanton’s oftice 
one month after Johnson became President. 
Such a construction would not only be incon- 
sistent with the whol mduet of the Presi- 
dent in recognizing Stanton as Secretary of 
\\ ar, DU would be in violation ot the well: 


established rule of statutory construction that 
no law shall have a retroactive effect, unless 
the will of the law-making power be so clearly 


inconsistent with 
This law, without 
zuage or principles of con- 

present and to the 
nderstood, until became 
ige or pervert its obvious 


expres ed as to be 
any other inter} 


any violation ot 


wholly 
retation, 
ian 
str ies to 


uclion, app the 


future, and was so u 
important to char 
meaning. 
Lhe President understood the law on the 2d 

f March, 1867, when he sent his veto message 
to Cor (Page 38 

He says in that me ssage, 
provides that the President shall not 
from their places any of the civil officers whose 
terms of service are not limited by law without 
the advice and consent of the Senate of the 
United States.’’ Then it included any civil 
othcers whatever. Now it includes some and 
excludes others. 

1 am aware that a constitutional question 
has been raised upon the denial of the right of 
the President to remove from oflice, which | 


ne ed not discuss atier the repe alk d votes of the 


! 


) 
Record. ) 
‘* In effect the bill 
ll remove 


iwress, 





Senate atlirming the constitutional validity of 
such a law. But no one has contended or will 
contend that the President could make any 
appointment, for any te mporary purpose what- 
ever, without the authority of law, and he 





certainly cannot do so against a plain g 
‘ 1 . bi . } . } 

he issuance of the letter of au hority 
appointment or employment of Thoma s | 
sdemean: r ls I 


no answer to the admitted constitution 


pressly declared to be a mi 





of Congress to pa law to say that < ff 
night arise in which it might be incom et 1] 
if the President were deprived o the right i 
fill temporary vacancies. That wou 1] 
matter for the | 71 slative de partment to dex 2 
and besides no such case had arisen y Sona 
Thomas wasappointed or employed, bat, or “ae 
contrary, Mr. Stanton was in office and 
qualilied to ee the duties of the , 
ment of War. It is no excuse for violat; . 
| law to say that cases may arise when th " : 
would work inconveniences, particularly w 1} 
no inconvenience exists in the given case, No 
precedent has been found in the history ; tha 
Government for the removal of Stanton | 
theap pointment of Thomas ad interim. Thy. vo 
are in direct violation of the Constitution ani rde 
cannot be justified excused by practice, jt the : 
such practice has existed. wy 
Usurpation is not to be tolerated arain tha 
express provisions of written law and 
the protest of the Senate after mature con 
ation. IJ regard the removal of Stanti 
|| the appointment of Thomas as parts of t! lt 
i| same transaction. The two acts, taken 
gether, in defiance of law and the decis' 1 y 
the Senate, constitute a bold and deli! en 
attempt to dispense with the provision 
Constitution which makes the advice and eon- “A 
sent of the Senate necessary to the ap} nt the 
ment to oflice. lor if the President can iW and 
move the Secretary of War and appoint a ) oll 
son ad interim to fill the place the advice and is 
consent of the Senate are of no conseque) 
This would authorize him to remove all ex: i 
tive oflicers, civil and military, and put py 
sons into these oflices suitable to his purposes, the 
who might remain in office indefinitely. He ah) 
might or he might not nominate to the Senate, eX 
If he should condescend to do so he might | 
nominate the persons holding ad interim, ic! 
| the Senate could only choose whether it would 1 





confirm the nominees or let the Same pers . Wii 
continue ad interim. ‘The Senate could in that wil 
case choose as to the character of the comm {ro 


sions, but would have no voice as to the c} 


acter of the officers. But suppose the Pri ter 
ident should nominate different persons | mi 


| the ad interim 
| would, of course, 
Executive, and in that event the Senate 
contirm or allow the ad interim officers to « 
tinue to discharge the duties of 
offices. In that the Senate wo 


appointees, which pet ou 
be also the choice of the { 
might mu 


the respect al 


ua 


Cause 
the poor privilege of choosing between tw u 
instruments of the President. If this can ‘ 
done in the case of the Seeretary of War it ca St 
be done in all cases of executive offices, civil pl 
and military. ‘The whole power of the G 


ernment would then be in the hands of o1 
man. He could then have his tools in all U u 


oflices, through whom alone the civil and 1 


itary power ot the United States could 

ercised. ‘To acquit Andrew Johnson is to t} 

aflirm this power in the present and all future 

Presidents. vi 
‘The motives of the President in deliberately a 

violating law cannot be considered. Such . 

defense might he set up in evi ry erimina! , 

Ile does not claim that he did not intend to c 

issue the order for the removal of Stanto: 5 

issue the letter for the appointment of Tho : 

ad interim. If either of these acts was a mis _ 

demeanor, he intended to commit a misde 

meanor. ‘Th question of intention or mot 

can only be material where doubt exists as to 

voluntary or deliberate character of the off S 

My conclusion is that the President delib: ; 

ately violated the law both in issuin g the or 

for the removal of Stanton and in giving 

letter of authority to Thomas, and that al! 

articles involving a — of either of those | 

acts ought to be sustained if we desire to pre | 

serve the just balance of the pinch ite depart- 


ments of the Government and vindicate the 
\\ authority of law. 
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¥ + ; ] t ] ) +} 
( | the first articie Of impeachment ie 
ot Representatives accuse Andrew J ohn- 
President o: tue [ nited States, of the 
i . ssion of ‘‘a high misdemeanor in olfice, 
Ue suing an order, during the session ot the 
W Senate, tor the removal of Edwin M. Stanton, 
yO! “ tary of the Department of War, from said 
Hee. February 21, 1568, in 1 ition of the 
Ve ‘ . - - ‘ at . ‘ } ** \ « + 
s ition and Of an act entitied An act 
3 pling the tenure ot certain civil othces, 
. v ved March 2, 1867. 
; ) : t } . : tial 
lhe President in his answer to this article, 
resented to the Senate March 23, 1868, admits 
; 4] 
he did remove said Stanton from said 
{ by suspending him August 12, 1867, and 
making 1t absolute and perpetual, as per 
r dated February 21, 1868; and justifies 
the net of removal by asserting 
That the Constitution of the United States confers 
e President” ** the nowe 
i ta tu 8 f en 1 i ! é 
era for cause, to l lged of President 
ind t } / / N ‘ { wl teprive him 
Impeuel tlt l, pe 2 
lt is proper to observe in the beginning that 
Pre ident does not pyuUstily under any e@XISL- 
y statute that of 1789, creating the Vey urt 
\ s] ‘ ] 
nt ol War, or any other, lle admits tne 
} 
otf removal, and claims that it was not 
a high misdemeanor in ollice ;’’ alleging that 
Constitution conters on him the absolute 
in ] | exclusive right to remove all executive 


iicers abl discretion, whether the Senate be 


sion or not, and admitting the existence 


the uct 


an act of ¢ 





ongress 


hibiting it, 


removal was, nevertheless, legal, because, 


his opinion, Congress had no night, under 


ie Constitution, to prohibit, to regulate, or in 


way to Interfere with the exercise of this 


abil) 


hate, executive function, 


n t hat is the issue joined under the first ar- 
e, Which brings us necessarily to an exam 
ation of the provisions of the Constitution 
which are supposed to clothe the President 
with this exclusive authority to make removals 
I othee, 
L} Constitution does not anywhere, in 
Pre tern confer on the President the authority to 
make removals ; nor does it anywhere confer 
on him this right by necessary implication. 
I It does confer on him the qualified right LO 
make appointments. 


Che seeond clause of the second section of 


article two of the Constitution provides that 


and by and with the advice 
Shall appoint, cinbassacors, 
. r public ministers and Consuls, 
; yurt, and all othe 
tutes, Whoseappointments: 
( ] vided i 


“He shall nominate, 
l maent of the Senate 
judges of th 
r officers of the United 
re not herein otherwise 


1 
r, and which shall be established by law.”’ 


lt also provides that 
0! Congress the appointment of 
such luterior think proper in the 
President alone, inthe courts of law, or in the heads 
{ Departments.” 


may by law vest 
theers as they 


And the last clause of 


' 
l t = 


“The President shall have power to fill up all 
Vacancies that may happen during the re the 


this section provide g 


ng ress of 


Lely Henate, by granting commissions which shall expire 


at the end of their next sessiorz 


’ 


’ 


that the President is 
grant of the 


e, unrestrained, and exclusive 


It is therefore clear 


} 
clothed by direct Constitution 
with the absolu 


right to make appointments to fill vacancies 


mi mporarily which may happen during the r 
s of the Senate, and withthe qualified right to 


} 


ike permanent appoint me nts during the ses 
) ions of the Senate ; but he is not ] 


oo ; 
clothed with 


e authority by direct grant to make removals 
elilher in the recess or during the sessions of 
the Senate, 


Nor does the President appear to be vested 


with the exclusive authority to make removals 


° pe : 
Y UNY NECESSArY Lip ication, or by any neces- 





y construcuion of any other clause of the 
nstitution, 
lt is sometimes argued that the right to re- 


move 1s @ necessary incident or concomitant of || executed necessarily vests in him the right t 
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. ] + >. . } . 
the right to appoint. But this is begging the 
very question at issue. Is it a necessary inci- 
lent tl power to appoint? If so, why 
May ne i act I D} in é 
A pra irom uct ‘ 1 
s I 
ii not they must necessarily go t ether 
’ - \ 
cy mus Lit SSQriiy we pt lormed by the 
A } art r parties tf they are necessary 
n mitants i each ner, 1% Wilk tOlLLOW 1 ‘ 
+ ] ) 
sistibly that the President, having the exclu 
} 1 
sive and abdsolute authority to ake temporary 
pp mie $s to hil vacans iring the rt 
ct I the Senate, May mak emovais au y 
Cc ic S ana as ( i niy \ Ll a 
qua rig tO make apy} niments aduring 
ssion, the right to 7¢ ve du o thre 
41 
session ol le Sena mus re qua t y Lhe 
same limitations l‘o ass rt the contrary would 
) } + ; 
nvoive the absurdity L tnusisting thal the duc 
7 aa ’ 
lent S supel I to the pricy Gs that he 
l le l} »wer is greatel jun the direct « Liil 
I : 
; : 
r, to apply the reasoning in physics, it would 
PP*) I 
} , 
be to aSsert that the re/iected | \ Om a@anoLnel 
BuUriace Nay D per rto the adirecu Soiar ray 
- ‘ 
' 
hat the momentum ot @ Hying projectie 1s 
; : 1p ; 
greater than the original force from which if 
derived its m 1. Itis clear, therefore, as it 
seems to me, il the right Of removal 1S an Incl 
lent of the right to appoint—if the two acts 
must go togethe Lali the authority possessed 
} » 1 ’ j } 
voy Lhe Pre ident to remove an othcer 18 derived 
from the grant of authority fo @ppoint, and il 
the power toap it during the sessions of the 
Senate is qualified depending on the ** advice 
aud consent of the Senate,”’ 1t must follow that 
) ’ 
the authority to remove during the sessions is 


} ) } ; 
in like manner qualified and dependent on the 
But if the power of appointment and the 
power oft removal are 
would 


Separate Lure 
1 


have I 


sible for the tramers of 


} 
i 


the Constitution to have conterred onthe 


agent the aul 


] JOTILY Lo pt riorm the one and LO 
have withheld from him the auth rity lo pel 
form the other. Conterring on him the right 


& 
; ' 
io a otut, they might have jieit the power lo 
} : ’ : , 


remove inh abeyance, to ve regulated by 


have conferre 


some other ommcer or 


might 





ernment 

And, if it should be found on examination 
that 
United States or any of them has be 


authority 


the to remove othecers of the 


ae 
i vested 
Constitution in some other organ ot the 


by the 


Government, it would seem to raise a very 


strong presumption that it was not the inten 
tion Ol the irame to conter this authority, as 
to them, on the President 

Now, by re ence to the fourth ction of 
article two of the Constitution 14 will be seen 
that the authority to remove all civil othecers 1s 
vested in the Senate It directs thut 


‘The President, Vic 


cers of the United Sta SStiiali VD rei t t d 
on impeact t I nd conv lon f treason, 
bribery, or other high crimes and misder mors 
: ' ’ ’ 
he sixth clause of the third section of 
art one provide tha 
| : ili have the sole power to try all 
impeachment 
This. if it were a new question 1 = 
i} >, | ] v anew qu Th, V ia seem 
} + +] ‘ he ‘ 
oO make clear tl the Pr jent could uot 
’ . - \ 
nake removal OF civi mhecers ihe Cons l 
] 1 1 1 y 
tion does not ¢ nier the I ohit QO iim DY any 
direct g ant,and d conier the pow ndirect 
terms on the S« eto remove all « il rs, 
and, if they 11d pr er, 1 i i ily 
' : : 
them ever alterward from the right to hoid 
y ’ : 
tice under the United States. 
’ ' ' ’ 
'} iplied right of the President to make 
remorais at discretion is some nes claimed 
+} +} } f +} ‘ 
u idel ‘ © il a S { ion ahi Lures Vi Lilie 
’ ’ ] +} , 
Con ition, which provides that the President 
sé il } } ] } £+% hh ake 
shall take care that the laws be faithfully 





in 


» 
, g 
charged with s¢ eing that the laws are faithfully 


© 
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remove unfaithful officers at his own discre- 
ion, he may remove judicial as well as executive 


ouireers; the judges of the Supreme Court as 
we is the heads of executive Departments. if 
rt, why t? ltmay be said thatthe Constitu 
Lion prov les that ** th idg 3, v rot the Sua 
preme and inferior courts, shall hold their 
nes d iring vg Tat hel rv ete it t whos iall 
dge of their ** behavior wl rit be good 

r bad If in the Preside: $ Opinion the 
izes do behave badly; if his on, on 
their malfeasance ¢ feasanee in 

thie vuld not taithtully exeeute the laws, 
hy may ( ) emove tiem itn vi Sit i 

! i 1 it Co Stit i 1 d Mest rt ' Lf ~ ' rier 
mm Line Pre lent the right to re i ‘ Lhem 
even for cai . however flagrant, and does eo: 


3 . 7 
ler the power on the Senate by impeachment, 


| answer that it does not confer on the Presi 

lent in express terms th right to remove other 
oth ers, even tor ¢ ruse, and tl bt 1L GOeS ¢ ier 
{ rigl on the Senate to ren ve Live art as 
veil as Ives In this respect the judg sure 


It may be said, however, that, althou; 





Constitution does not vest the power to remove 


all ofher civil othcers tor impeachable otlenses 


; ; : 
in the Senate, if Goes not provide thal they 


removed In SOtme oLlher mo he orby 


shall not bs 


; 
some other othcer or department of the Gov 
lanswe r, por doe 3; the Constitution 


} vida S shall no be re moved imhany 


other mode, or by any other ofheer or depart- 

ment ot the Government lt simply says that 
, } 1 47 

t liges Stall LO j their olices dl irling good 


When they behave badly they may 


e removed. ‘They may be removed for tm- 


peachabie offenses, like all other civil olhicers, 
by the Senate. And if clothing the Senate 
with power to remove other civil ollicers does 


President of 
his 


fuithtul execution ot the laws may 


: , a 
nol, by implication, deprive the 


the AuULchorily 


to remove them when, in 


plnion, the 


requiré it, by what process of reasoning can it 
claimed that the judges can be re moved by 
the Senate only? Lhe Constitution does not 


prohibit the removal of 
And if he find 
ltully Inisintegpre ts 


; ' 
iauws, Or reluses lO adjudicate cause, and 


Congress should not be im session or, being 
in session, should refuse or neglect to remove 
him by impeachment, why may not the Presi 


dent do it? If it is coneeded that he 
ve a Secretary of War at discretion, ei 


) | 
during the ses 


ion of the Senate or in the re- 
cess, under that clause of the Constitution 
that the 


may tie 


which makes it his duty ‘* to see iauws 


are faithfully executed, why not, 


under the same clause, remove a judge for what 


i@ may consider gross Nils nauct 


iere can be but one au Lhe | ractice 


wer, 
removal 
President at will 


recess of the Senate, and by and 


of the Government has sanctioned the 


ther civil ofhcers by the 


with the advice and consent of the Senate dur 


ts session, aba no President 


tured on the exercise ol the authority to ren 
; t 


} 1 I 
res Ol the courts OF tlie United States. The 
tinction has no sanction in 


1 ' } 
weil-set led ruies oO egal construction, 


f 
‘ pad 

sae : . 1 
sutif the President is clothed by the Con- 


+] = del Dae in . 
StLitution With power al any and all times | aur- 


ing the session as weil as in the recess) of re- 


A } ] ‘ i} . 
from olice all executive ollicers lor 


ause to be J idged of by the President alone,’’ 


i 





and if, as he claims in his swer, ‘‘the Con- 
press <¢ yuld not deprive hin Lhere e7 nay he 
not also remove at discretion othe Ot the 
Army and Navy? And if not, why not 

lhe Constitution does not fix their tenure of 
of] It makes no d ri between them 
and civil officers (other than judges) in this 
respect. They are all appointed under that 
] f the Co istitu ion, heretotore recited. 


) 
President ** shall nom- 


i 
nith the advice and conser 





of the Senate shall appoint, ‘all ofticers 
T + 7? i ] . . 
Li United States,’’ and all other prov ns 


whick say that Congress shall have power ** to 
raise and support armies 


and “to provide 
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and maintain a navy.’ It does 


not provide 
that the officers shall hold for life or good be- 
havior So far as the 
if the President 4 
Al 
move Mr. 
| 


Constitution provides, 
authority to re- 
Secretary War, he 
also ficer of the + hamay or 
y; and if Congress cannot by law regulate 
the tenure of the former, Congress 
tenure of the latter. It is 
has from time to time by law 
tenure of military oflicers and 
their removal. 

whole period of the exist- 
they 
movable for cause alone, in 
finding of a court-martial, 
the approval of the 
late 


drop 


vested with 
Stanton, the 
remove any 0 
thee of 
allie ae 
Congr Ss 
the 
provided the mode of 
During nearly the 

| 


ence ot the 
} 


cannot re 
true 


re riilate d 


have been re- 
pursuance of the 
subject, however, to 
President. During the 
war Congress authorized the President to 
any military officer from the 
cretion; at the 
repealed, But if it 
Congress cannot by 
civil officers and the 
it must be 
under the 


Grove ronment 


rolls at dis 
war this act was 

hould be eoneceded that 
law regulate the tenure of 
their removal, 
conceded also that Congr 


close of the 


manner of 
‘SS Cannot, 
Constitution, regulate the tenure of 

Army and Navy. If the 
tenure of certain civil ollicers is 


ollicers of the 
r the 


act 
reculatin 


void by reason of confliet with the Constitution, 
then all the acts regulating the tenure of mili- 
tary oltlicers are also void. And if the Presi- 
dent MiLy imnocently violate the former, he 


may with impunity trample under foot the lat- 
ter: if he remove Secretary Stanton, he 
may dismiss General Grant or Admiral Far- 


can 


ragut, 

i cannot bring myself to 
framers of the Constitution could have in- 
tended to vest in the President a purely dis- 
cretionary power so vast and far-reaching in 
, Which if exercised by a bad 
ora weak President would enable him to bring 
to his feet all the ollicers of the Government, 
military and civil, judicial and exee utive, to 
down the republican character of our 
and establish all the distasteful 
characte a monarchy. lor the par- 
ticipation of the Senate in appointments dur- 
ing its sessions would become nugatory, if the 
Presigent may legally remove them at discre- 
tion, and fill up the thus made by 
temporary appointments. And the people 
would be without remedy if, as he avers in his 
answer, Congress has not the right to restrain 
or by law regulate the exercise of this exeeu- 
tive 

‘This leads me to notice in consecutive order 
the argument presented by several Senators 
during this consultation, tending to justify this 
act of removal, drawn from their construction 


believe that the 


its consequences 


strike 
in tits tions 


risties of 


vacancies 


funetion, 


of the statute of August 7, 1789, creating the 
War Department. 
The first section of this act, after creating 


this Department, provides— 
“That there shall be a prine ipal officer therein, to 
be called the Secretary tor the Department of War. 
The seeond section authorizes the appoint- 
ment by the Seeretary of an interior othcer, to 
be called the chief clerk— 


- Whe: whenever the said principal offieer shall be 
removed from oflice by the President of the United 
States, or in any other case of vacaney, shall, during 
such vacaney, have the charge and custody of all 
records, books, and papers appertaining to the said 


Depurtment.’ 
The 
oh er 


Ntatutes-at- Large, vol. 1, p. 0. 


phrase ‘* whenever the 
shall be removed from office by the 
President’? is in itself, they think, a grant of 
power to remove the Secretary of War; that 
this law was not repealed by the act of March 
~, 1867, ** to regulate the tenure of certain civil 
but is still in foree, and consequently 
that the removal of Mr. Stanton was legal and 
Innocent, 

Before proceeding to examine the law of 
March 2, 1867, 1 will express my doubt of the 
correctness of the construction placed by these 
Senators on the statute of August 7, 1789, 

i doubt iv because the President, although 
advised by counsel of the highest professional 
standing, does not claim protection under this 
law, but under the Constitution itself; as- 
serting, in his answer to this article, that his 


said principal 


otlices, 


authority to make removals 


SUPPLEMENT TO 


is derived* from 
that instrument, and that ‘*the Congress could 
not deprive him thereof.’’ He does not even 
»>much a this actof 1789. Ldoubt it, 
"el xamination of the debates 
of the c ongress by whom this law was enacted 
will show that the membe isted on 
placing this phraseology in the text of the 
act, did not construe it as a grant of authority 
In fact, Marshall, in his Life 

page 162, 


(vol. 2 referring 
on this subject, says that after 
had been incorporated into the bill ex 


name 


because a careful « 


“rs W ho 


to make removals. 
of Washington, 
Lo the debate 


word 5 


plicitly authorizing the President to remove the 
head of the Department they were stricken out 
and the fore yoing words substituted for the 


express purpose ot avoiding the inference that 
in ise opinion of Mr. 


agreed with him, €C 


Madison and those who 
ongress could either grant to 


: ; ; 
or withhold this authority from the President. 
It is perfectly clear that they wished to leave 
this question of authority to remove where the 


Constitution left it. with a legislative expres 
sion of opinion that the President could make 
removals. This was doubtless Mr. Madison’s 
opinion and the opinion of a majority of the 
members of the House, concurred in by one 

ators present, as — record 
by the ing vote 


half of the Sen 


shows that the bill passed 


of the Vice President. Hence he P re idle ‘nt’s 
counsel, who doubtless examined this case 
thoroughly, do not claim authority under this 


Chey knew its intent 


expression ot 


law. 
but an 
tional construction. 


was not a grant, 
opinion on a constitu- 
And as such it is entitled 
to the weight w hicl h may prope rly attach tothe 
utterances made in congressional debates by 
members of Congress; which, judging from 
what I bave heard from the President’s coun- 
sel and Senators in this consultation, are not 
considered infallible—even less authorits ative 
than judicial opinions—and, in my 
neither is entitled to any more respect than is 
required by the weight of the reasoning by 
which their opinions are supported. In the 
forum of reason is the tribunal where they and 
we, all are compelled to bring our opinions for 
arbitrament. As legislative declaration of 
opinion injected into =e body of a law, grant- 
ing nothin ¢ nothing, commanding 
nothing at prohibiting nothing, it is no more 
authoritative than the resolution of the Senate 
of February 21, 1868, informing the President 
that, by the removal of Mr. Stanton and the 
appointment of Mr. Thomas, he violated the 
Constitution and laws: and, in fact, is not en- 
—s to so much respect as an authority, be- 
ause in adopting the ‘declaration in the law of 
177 9 there was in nall ma- 
jority in the affirmative, and hid Sinktoee were 
equally divided; while in the ee of the 
declaration in the resolution twenty-eight Sen- 
ators voted in the allirmative, and but six Sen- 
ators voted in the negative; and in the House 
of Representatives the substantive allegation 
of the resolution, as set forth in the first and 
second articles of impeachment, was allirmed 
by a three-fourths m: jority. 

Nor can the declaration cited by Senators 
from Kent's ¢ ntaries, in which, refer- 
ring to he is made to say that 
this legislative construction of the Constitution 
‘*has ever since been acquiesced in and acted 
upon as of decisive authority in the case,”’ be 
adopted unquestioned. For he proceeds to 
say: 


op! ni nN, 


and denyi 


the House a very s1 


‘omme? 


this debate, 


Government 
and Senate whose term 


* Kent's Com- 


“Tt applies to every other officer of the 
appointed by the President 
ot duration is not specially declared. 
mentaries, page 1Y, 

This would include all the officers *of the 
Army and Navy; and it is known to every reader 
of the statutes that Congress has from the be- 
ginning of the Government to the present hour 
regulated by law the removals of this entire 
class of otlicers; and that Congress has, at 
various times, enacted laws regulating the mode 
of removal of civiliar ns. Nor has it been held 
at any time that ‘* declaring’’ by law the tenure 


' of office—that is the term of years dt iring which 


the commission may run—affects in any way 





i power of removal. For example, thy 
ating land officers, postmasters, tert 
judges, &c., and many 

NIZE ay pointments for fixed perio } 
it has been uniformly maintained in p; 
that the President could atany time dur 
recess of the Senate remove them at w 
during the manne with the concurrence of | 
Senate. It has been thus settled in pray 
that the limitation of a tenure to a fixed peri 
does not affect the question of removal. He; 
as the commeuntator’s facts prove to be untr 
his conclusions cease to have weight. So 


fovernors, 
| 


as the uniform legislative action of the Govern. 
ment can settle a construction of the Constity. 
tion, it has been decided that Congress has the 


power to fix the tenure of all otheers exee,s 
judges, and also the manner of their remoya). 

And the exeeutive construction is « 
uniform and conclusive. It has been detinitely 
settled practice that the President may 
the recess remove all will 


pMauily 


oflicers at 


CExXcent 
judges and other oflicers whose tenure and 
mode of removal is regulated by law, and tha 
during the session removals may be mad 


the President only with the concurrence Ot the 
Senate. 

It is extremely doubtful whether the framer 
of the Constitution intended to confer the 
power on the President to make removals d 
ing the recess. Tho language used, 
up vacancies which may happen,’’ seems to 
ps the contrary, And they seem to hav 

varefully provided against the assumption of 
this power under the plea of necessity, 
tect the public intere ie from unworthy | 
during the recess, by authorizing the Pr a lent 
to convene the Senate in extra session whencrer 
in his judgment the public interests require it, 
thus enabling him atall times to submit the qu 
tion of changes to the judgment of that body, 

But removals have been made in the civil 
service during the recess of the Senate by all 
the Presidents. ‘This power under the Co 
tution has been during the whole period grav 
questioned by the ablest statesmen and juri 
I'he practice has, nevertheless, obtained. No 
law existed until recently prohibiting it. It 
nay, therefore, be conceded as settled that the 
President may, in the absence of law to th 
contrary, during the recess of the Senate, make 
removals from office. It is, however, equally 
well settled by precedent that the President 
cannot make removals, except in pursuance of 
| law, during the session, otherwise than = ay 

pointments of successors, to be made ‘‘ by and 
with the advice and consent of the Sen 


e 


and that’ in making removals in the military 
service he must follow the mode indicated in 
| the Articles of War and Army Regulatious 


established by law. 

This construction has been so uniform as to 
render it impossible for the learned counsel 
for the President during this protracted trial 
to produce even one well-authenticated case to 
the contrary. The case cited by them of the 
removal of Timothy Pickering, Secretary o! 
State, by the elder Adams, is the only one 
which they claim to be an exception. And in 
| that case the letter removing Mr. Pickering 

and the President’s message nominating Mr. 

Marshall as his successor bear the same dat 

But if this case were admitted to be an ex 

ception to the general rule, it would violate 

all established principles of correct reasoning 
to assume that one exceptional case esta! 

lishes the true construction of the Const 
tion, it being in direct conflict with the oth 

|| wise uniform practice, extending over the enur 
period of the history of the Government. 

I therefore conclude that Andrew Johnson, 
President, violated the Constitution of ' 
United States and his oath of office in issu 
his order, February 21, 1868, 
in session, removing Edwin M. Stanton, Sec" 
retary of the Departme nt of War, ea uid 
oftice ; and that he is guilty of a high misd 
meanor in office as charge 4 in this articl { 
impeachment, even if the |: ww ‘re gulating th 
te nure of certain civil offices,’’ approved March 

|| 2, 1867, had never been enacted. 
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But I am unable to perceive any serious am- 
in that statute. The authorities all 


‘that it is legitimate 


in construing any 
in the text of a new 
ascertain, first, the old law or usage; 

ndly, the evil or matter of complaint; 
thirdly, the remedy proposed in the new !aw. 
Now let us apply these rules to the 
March 2, 1867 


Hirst. Under the old law or usage the Presi- 


LLY OVSCUTe PDassave 


Statute of 


dent had the right, as we have seen, to make 


removals at will during the recess of the Sen- 


Secondly. The evil or subject-matter of com- 
pla nt was that the President, now arraigned 


our bar, had been, during the previous 


_ 


recess of the Senate, removing multitudes of 


faithful officera from their respective posts of 


duty and appointing untrustworthy successors, 
for purely partisan purposes, to aid him in 
making war on the measures adopted by Con- 
gress tou secure the restoration of peace, har- 


mony, and good government in the recently 
DLULes. 
lhe remedy propos 


1 . 
aw tne tenure 


Cuonary 


l was to fix by 


on - a. : 
of civil oljces and reguiate the 


manner of removals, as had been done trom 





{ beginning in relation to military olhcers 
as to prevent the Pre sident from mi: king 
removals at discretion, even during the reece 
r 1 | 
ol the Senate. Henes 
enacts 

ling any civil office to which 
} by and with the ad ind 
( l every person who shall 
I pp tes > any th of . and shall 
} e dul unlified to act therein, is, and shall be, 
entitled to hold such office until a successor shall 
ive been in like manner appointed and duly quali 


fied, except as herein otherwise provided: Provided 
[hat the Secretaries of State, of the Treasury, of 
War, of the Navy, and of the Interior, the Postmas- 
ter General, and the Attorney General, shall hold 
their offices respectively for and during the term of 
the President by whom they may have been ap- 
pointed, and for one month thereafter, subject to 

il by and with the advice and consent ef the 


Senate.” 
Does it effect the objects pro 


dently embraces all « 


1 ‘ e Cs rc 
XiISting civil olwcers 


appointed by the President, by and with the 


and consent of the Senate, as we 


adv Ce 

who may hereafter be a 

dently not its purpose to 

of service of any of them, for section four 

pro ides 
“That nothing in this act contained shall be con 

strued to extend the term of any ollice the duration 
which is fixed by law.’’ 


But its intent is clearly twofold. First 





to prohibit removals : secon My, to limit th 
yrohibition to remove 
Ihe limitation of the 
term 18 applied to the Seer taries of State, of 
the Treasury, of War, of the Navy, of the In- 
| 


terms of Service. | ne 


evidently applies to all. 


1 
ney General, and none others. T 
removes all ambiguity 


he section pl vides 
that every civil ollicer appointed by the Presi- 
dent, with the approval of the Senate, shall 


J . . , . 

hold his offiee until his successor shall be in 

like manner appointed; that is, no removal 
1? ' 


shall take place except 


ry the appointment, 
Vt 
with the concurrence of 


‘the Senate, of a sue 





cessor; provided, however, that the offices of 
heads of Departments shall terminate by onper- 
ation of law in one month after the exp ration 
ft the presidential term. The 


assumption 
that any of the seven oflicers were intended to 
be excepted out of the general pre hibition of 
removal at the will of the President alone is 
clearly inconsistent with the last clause of the 


proviso, which declares that those seven othcers 


{ 


shall also be ** subject to removal by and with 
the advice and consent of the Senate.’’ For. 
f it was in fact, as contended, the intent of 
this proviso to except any of these officers from 
the general prohibition to remove by the Pres- 
ident alone, why should it eonfer the author- 


{ 


ity to remove them with the ¢ 


wrr c 
ncurrence of the 


Senate ? 
lhe learned casuistry to which we have lis- 
tencd over the censtruction of the phrase 


“term of the President by whom they may 
have been appointed’’ has, according to my | 
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apprehension, no application to the vital point 
n this < ntroversy —the prohit frome removal 
lt relates to the limitation of the term of ser- 
vice, and nothing else 

I have not be 
} 


ne legislative history attending the passage 





n able to perceive anything in 

( 

this act inconsistent with this construction 

the Senate passed the 

bill prohibiting the removal of all civil officers 

except the heads of Departments. The House 
+] 


he Senate deciimed 


ol 
lt is su Stantiaily Ut! 


struck oul the exceptior 83 
to coneur: the House insisted. The bill was 
then sent to a joint committee of conlerence 


of the two Houses. ihey pre posed a compro 





mise, the House yielding something and the 


Senate yieldingsomething. They finally agreed 
that the prohibition of 1 
dent at discretion should apply to all, includ 
lng heads ot De partmel ts, but that the term- 
ination of the pt riod of serviee of the 
should be fixed at one month after the close 


of each presidential term. ‘They 


novais by the Presi 


» reported, 
and their report was adopted by both Houses 

| have now only to stale 
has oflicially construed the 
to Secretary Stanton in his 
i2, 1867, suspending hin 


vided in the second section of this act, and in 











his letter ad lressed to the Secr ary of the 
; ; : : 
Lreasury, informing that licer that he had 
pended said Stanton, as rected |[ Line 
eighth section oO! thi act. Ai letter 18S In 
Luese word 
Ex UTEIVR M LON 
WASHINGTON, DL. 1 j 
Sir: In econ I w req n h 
ele fthe act ( ' \l . 
entitled "An actregulatingt tenure of ! ivil 
ti : you are hereby not i that i ] n 
stant Hon. Edwin M. Stanton wa ispended from 
oftice Secretary of Warand General Ulysses &. 
Garant au ed and ¢ mp »wered to act as Seeretary 


I am, sir, very respec tfully. yours, 
ANDEEW JOHNSON, 
Hon. HuGn MeCcu.iiocn, Secreta the Treas 


sending to the Senate | n g ited Di 
( mbetr 12 18 ‘ mmunicat r to that hody 
his reasons for the suspension, as directed by 
the cond section Vhat he « trued this 


law as applical to Secretary Stanton, and 


ished by his 


answer to the first article of impeachment, as 
found in the record of the trial. He responds 
in these words 

“The respondent was also aware that this act [of 





March 2, 1867) was unders d and intended to | 


in expression ot tl opinion of the Congress by 
which that act was passed, that the power to remove 
executive officers for cause might by law be taken 


t 
from the President and vested in him and the Senate 
vintly.”’—ZJmpea ent Trial, p. 2A. 
[his would seem to settle the question of the 
President's purpose. He admits that he ‘' was 


aware that thisact was understood and intended 


to be an expression of the opinion of Con- 
g s’’ that he could not remove executive 
oflicers without the concurrence of the Senate. 


Now. 10 one will be SO hardy as to de ny that 


, . . } 

the intent of a law is the law in very essence 
and ¢ruth, for the only object of the analysis 
of any law by court or commentart IS to as 


certain, if possible, the cznéent of the Legisia 
enacting it 


That the 


President did proceed to inquire 


connection, whether the 


sbie of some other construc- 


tion, and in the course of th $s inquiry he did 
honestly con lude, as he asserts, that it was 
S isceptible of another construct 1 different 
from the admitted intent of Cr ress, so lar 


from being a palliati 
tion of his offense; for it is 1 
purpe sé to be nd the law irom its true intent to 
He thus confesses that he 
sought to evade and did, as he thinks, evade 


the declared and admitted will of the Legi 


+ ] | 
Sul nis wisues. 


With this admission in official r to 
this article before our « e can no 
aout bat bi a i } Ll¢ 
the true, known, and admitted 4 
law. Believing as I do that the P ier lid 


thus officially place the correct construction on 
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said law, and that said law is in harmony with 
the Constitution, and that he did willfully vio- 


lzce its provisions, which violation is declared 
by said law to bea ** hich misdemeanor,’’ I do 
not percetve how it is possible for a Senator, 
on his oath, to avoid finding him 
charged in the first arti 

In relation to the sec 


ment, 


ruilty as 
le of impeachment. 
ond article of impeach- 
I may observe, the House of Represent- 
e committal 
of a high misdemeanor in oflice in appointing 
Thomas, Adjutant General United 
States Army, Secretary of War ad inferim on 


the 21st day of February, 1868, there being no 


‘ 
i 


atives accuse the President of t 


vacancy in said office, without the advice and 
consent of the Senate, the Senate being in 
session. 


lhe President in his answer admits that he 


lid issue tl » order of app ntment, as charee d, 
without the a lvice and con it of the Se nate, 
the Senate being in se yn, (Impeachment 
rial, p. 27.) and justifies it by declaring that 


there was at the time a vacancy in said ollice, 


and that 

“It was lawful according to a long and well-estah 
iu Oo empower and authorize the said 

Thomas to act as Secretary of War ad interim,’’ 
l'o support this justification, his counsel in 

the argument of this cause, and several Sena- 


tors dauring this 


consultation, have cited two 


statutes which authorize temporary appoint 


acted May &, 1792, 
1795. The first 


opsolet on the statute-book, 


ments. ‘The first one was en 
and the second lebruary 13, 
ne is marked ** 
and is admitted to have been repealed (if not 


befor by the act of February 20, 1863, which 


- contained in the act of 
stent with it. This 
brings us to the consideration of the plea of 
authority to appoint Mr. Thomas to the office 


of secretary ot \\ ar ad liaferim during the 


covers all the matter 


1702, and is also incons 


session and without 


the consent of the Senate 
under the statute of 1795, even if a vacancy 
did legally exist. ‘These are the exact words 
of the law: 

**That in ease af vacancy in the office of Seeretary 
of State, Secretary of the Treasury, or of the Seer 


tary of the Department of War, or of any officer of 
either of the said Departments, wh ippointment 
is not in the head thereof, whereby they cannot per 


rin the duties of their said respective offices, it 


hall be lawful forthe President of the United States, 
in case he shall think it necessary, to authorize any 
person or persons, at his discretion, to perform the 
duties of the said respective offices until a successor 
be appointed or such vacancies be filled: /’roveded, 
That no one vacancy shall be supplied, in manner 
atoresaid, for a longer term than x months. Ap 
ebruary 13, 1795."’—Statutes-at Large, vol. I, 


page flo. 

I notice that the Senator from Maine, [ Mr. 
I'ESSENDEN, | in the observations submitted by 
him, has, as I think, misconstrued thifaw by 
omitting in the text, as cited by him, an entire 
clause, necessary to be considered in arriving 
at a correct construction. It is in these words: 
‘‘Whereby they cannot perform the duties of 
their hese are words 
of limitation which the judge or com 


aid respective ofhices.”’ 
mentator 
Had they been 
xd by Congress in enacting the law—did 


has no right to ignore or erase. 
Omit \ 
they not stand asa part of if the Senator's 

But, giv- 
ing these words their usual meaning and force, 
his rendering } A pply- 
ing this law to the actual case at bar, and 
Omitting unnecessary descriptive phrases, it 
will read: 


rendering would be less vulnerable. 


manitestly erroneous. 





Chatin case of racancyin the office of the Seerctary 


War, whereby he cannot pe rio th * sid 
yffice, it shall be lawful forthe Pi lent of the | 
te i States, an case he shall think it necessary, to auth 
any person, at his discretion, to perform the du 
ties of thesaid office, &e.: /’roveded, That no one 


vacancy sball be supplied, in manuer aforesaid, lor 
a longer term than six months.” 


are two 


3, an l 


Now. it may be observed that there 


classes of vacancies known to the statute 
' 


which may occur in the administration of the 
Denartr 3: ai lute leqal vacan in office 
1 1 } ti n.or if T t ft { t 
: 
ew by there ars » officers in « 
the 1 pr tive ° l ra 
( ied by the ahsence of off f 
pective offices, on account of sick: 


OU! am 
absence from the seat of Government. The 
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question therefore arises whether the vacancies 


contemplated and provided for by this statute 
are of the firstor of the second class, or whether 
both are ineluded, 

It appears to my mind perfectly clear that 
the are not intended to be included, 
iid that the law is applicable only to cases of 
Vacancy by the 


rst class 


absence of officers from their 
said ollices being legally filled, but 
the incumbents being incapable, for any suth- 
cient reason, to perform their official duties. 

lo construe this statute so as to apply to 
absolute in office would, as it ap- 
make it both useless and uncon- 
lor, in case of an absolute legal 
in the recess of the Senate, the Con- 
stitution itself, in direet terms, authorizes the 
President to fill it temporarily, to continue for 
as long or as short a period as he may desire, 
not extending beyond the end of the next ses- 
of the Senate. Hence, if this law was 
intended to conter on the President the power 
to fill /egal vacancies in oflice, occurring in the 
it is pe rfectly wasle ss—— 
for the President was previously vested by the 
Constitution with this authority. 

And to assume that the intent of this law 
was to provide for absolute legal vacancies in 
office occurring during the session of the Sen- 
ate would be clearly unconstitutional ; for the 
Constitution provides, us we have seen, that 
the President ‘* shall nominate, and by and 
with the advice and consent of the Senate shall 
appoint, all ofhcers’’ whose appointment are 
not otherwise provided for in the Constitution 
itself, whether created by the Constitution or 
by law. The President must, therefore, ob- 
tain the consent of the Senate when in ses- 
can make an appointment to 
fill an absolute legal vacancy, with the excep- 
tion of one class of officers only, inferior oth- 
cers, who may be appointed by the President 
alone when Congress shall so provide by law. 
Bat the office of Secretary of War is not of 
this class. [tis not an inferior office, and is 
declared by the law of 1789 to bea superior 
office, and the Secretary is styled ‘a principal 
ofheer.”’ Congress could not, therefore, by 
law vest the appointment of this and similar 
oflicers exelusively in the President either for 
a short or a long period. To maintain that 
Congress could by law dispense with the advis- 
ory power of the Senate would be equivalent 
to a declaration that Congress could by law 
amend the Constitution or abolish it entirely ; 
tor if Congress could suspend one of its pro- 
visions, they may suspend any or all of them, 


othees, the 


vacancies 
pears to me, 
Slilntional, 

vacancy 


sion 


TeCESS, it is nigatory 


sion before he 


This would be reducing the authority of that 
great rer to the grade of a statute only. 
The™Timitation of such appointments to a | 


period not exceeding six months could not 
change the constitutionality of the provision. 
Mor, if Congress could by a statute dispense 
with the advisory power over 
during the sessions of 
day, they could 
forever. 


for a year or ten years or 
It is nota question of time during 
which such appointment may run, but of con- 
stitutional power to deprive the Senate of an 
opportunity to exercise a judgment in the case. 
The Constitution vests this authority in the 
Senate, without regard to the length of time 
of the service of the appointee; and it does 
not confer the authority on the President to 
disregard it, nor on Congress the power to set 
aside either for a long or a short period. 
Congress could, of course, abolish the War 
orany other Department created by law. They 
could also abolish the office of Secretary of 
War, or unite the War Department with some 
other De ‘partment temporarily or permanently, 
and require the head of that other Department 
to perform the duties of both, or might reduce 
it to the grade of a bureau in another Depart- 
ment, and authorize an inferior officer to per- 
form the duties now devolving on the Secre- 
tary; and probably might, by law, authorize 
the P resident to do this at his discretion; but 
this is not what is claimed by the President 
under the law of 1795. He does not claim that 
this authorizes him to abolish the War Depart- 


appointments | 
the Senate for a single | 


SUPPLEMENT TO 


ment or the office of Secretary of War, or to 
unite it with any other Department temporarily, 
or to devolve the duties of Secretary of War 
on the head of another Department, or to re- 
duce it in grade and devolve its duties on 
inferior officer. He claims that Congress has 
by this law, approved August 7, 1789, vested in 
him the right ‘*to authorize any person”’ (adopt- 
ing the words of the statute) ‘‘athis discretion 
to perform the duties of ’’ Secretary of War 
during the session of the Senate, there being 
an actual legal vacancy in said oflice, for a 
period not exceeding six months, 

Now, if this is the true meaning of this law, 
it authorizes the President, as we have seen, 
to dispense with the advisory power of the Sen- 
ate, when in session, in the appointment of a 
great officer to fill **a principal’’ office for a 
period of six months ; and, as this would be in 
direct conflict with the Constitution, the law as 
thus construed must be void. 

To give this law force, we are therefore com- 
pelled to construe the word ‘* vacancy’’ men- 
tioned in the act as meaning a corporeal va- 
cancy—the absence of the officer from his ofice— 
the legal tenurestill continuing in him as when 
the ofiicer is out of the city ; is disabled by in- 
sanity is in custody or in prison, 
or is necessarily occupied with other duties. 
This interpretation is in perfect harmony with 


A 
- 


an 


or sickness; 


the literal and usual meaning of the word of the 


statute itself. ‘‘in case of vacancy in the office 
of Secretary’? * . * * “of the De- 
partmentof War’ * * * * ‘whereby 


‘he cannot perform the duties of” his ‘said office | 


it shall be lawful for the President of the United 
States, in case he shall think it necessary, to 


| authorize any person, at his discretion, to per- 


form the duties of the said office,’’’ &e. And 
any other construction would render the quali- 
fying phrase, ‘‘whereby they cannot perform 
the duties of their said respective offices, 
meaningless. It is a settled rule of construc- 
tion that you must, if possible, g give every word 
of a statute meaning and force. 

But what meaning can be at 
clause if applied to an actual legal vacancy, 
as by death, resignation, removal, or expira- 
tion of legal term of service. In such cases 
the officer, and his legal functions as such, 
have ceased to exist. ‘There is no officer in ex- 
istence. To apply these qualifying words i 
such eases, ‘* whereby they cannot perform the 
duties of their said respective oflices,’’ 1s sheer 
nonsense. The law does not provide that in 
case of any vacancy, or all vacancies, but in 
case of vacancies of this description, ‘* where- 
by the olflicers cannot perform the duties of 
their oflices.’’ 


The same reasoning would apply to another 


qualifying phrase in this act, authorizing the 


President to make temporary appointments. 
It is in these words: ‘*In case he shall think 
it necessary. How is it possible to apply 
this language to an actual legal vacancy ina 
superior office, such as Secretary of State, Sec- 
retary of War, &c. The necessity of having an 
officer to fill these great otlices was settled by 
Congress when the law was enacted creating 
them. If an actual vacancy occurred the 
necessity of filling it could not bea question. 
But if the oflicer was sick or absent from the 
city, ** whereby he could not perform the duties 
of his said oftice,’’ the question of necessity 
for the appointment of some one, by detail or 
otherwise, to perform these duties, until he 
recovered or returned to his post, would arise. 
And no one would be a more fit person to 
judge of that necessity than the President. 

I may observe here, in passing, that the alle- 
gation so frequently made during this trial by 
the President’s counsel, and by Senators in 
this consultation, that ‘* the practice’’ of mak- 
ing temporary appointments, the Senate being 
in session, to fill absolute legal vacancies in 
office, ‘has been frequent and unbroken, al- 
most from the formation of the Government,”’ 
is not supported by facts. I have examined, 
as carefully as my time would permit, all that 
long list of cases of temporary appointments, 
supposed by the President's counsel to bear on 


tached to this | 


this case, as they stand recorded in the 


r ' | 
record of this trial, be ginning on page 575 } 
ending on page 582, and find that ne; ll of 
them were made, as the list itself show 
account of the absence or sickness of the reon 
larly appointed officer. And1 early all of 


residue were made to fill vacancies oce 
during the recess of the Senate, and Id E 
findas ingle case of te oe iry apy \OIntment Pr 
filla vacaney oc casione dd ) 


a removal yn 
during the session of 


f the Se nate. I therefore 
conclude that no such case exists, or it wonla 
have been produced, as the learned 
merous counsel had full access to the record 
of the Departments and of the chief exe, 
oftice. 


and 


Should appear, therefore, that a case or 
two of temporary ap pointments had been made 
by previous P residents, in a period of nearly 
eighty years, on account of an actual Vaca cy 


occurring by death or resignation, during the 
session of the Senate, it would not justify the 
unaccountable allegation of counsel and of 
Senators that the precedents were almost 


tht 


numberless, and that the chain was unbroke; 
Nor would one case or many of violated Jay. 
by others, if they really existed, justi ly the 


President in the performance of an illegal 
But, when his act is unsupported by a sing 
case this attempt at justification is most re- 
markable and startling. 

After giving this subject the most carefa] 
examination of which IL am capable, [ am 
compelled to come to the conclusion that 
there had been an existing legal vacancy 
the oflice of Secretary of War, the President 
|| had no authority under the statute of 1795, 

or any other law, the Senate being in session, 
| to fill it in the mode charged in the second 
article of impeachment and admitted in 
President's answer. Much less had he the 
right to both create and fill a vacancy as 
charged in the first and second articles. 

These acts, whether taken joinily or sepa 
rately, seem to me to be a clear violation 
both of the Constitution and the law. That 
they were performed by the President delibe: 
ately and willfully for the purpose of deteating 
| the execution of the latter, according to its 

true intent and meaning, is, according to my 

judgment, fully established. I do not, the: 
| fore, see my way clear, under the solemnities 
| of my oath, to find him innocent. 


cemieninenetediesisnietats 
| 
| 


See 


OPINION 


Or 


GARRETT DAVIS 


TLON. 


The subject of impeachment is provided for 
in the Constitution by several clauses, which I 
will quote: 


‘The House of Representatives shall have the sole 
| power of impeac hment.’ 

‘The Senate shall have the sole power to try all 
impeachments. When sitting for that purpose they 
shail be on oath oraflirmation. When the President 
of the United States is tried the Chief Justice shal 
preside; and no person shall be convicted with 
the concurrence of two thirds of the members 
ent.” ee 

** The President, Vice President, and all civil of 
eers of the United States, shall be removed trom 
office on impeachment for and conviction of treason, 
bribery, or other high crimes and misdemeanors. 

** Judgment in cases of impeachment shal! not ex 
tend further than to removal from office and disqual 
ification to hold and enjoy any office of honor, trust, 
or profit under the United States; but the party con- 
victed shall, nevertheless, be li: able and subje 
indictment, trial, judgment, and punishment ac 
ing to law.”’ 


Our system of impeachment has not been 
transferred from any other Government, nor 
was its organization confided to Congress; but 
the cautious statesmen who founded our Gov- 
ernment incorporated it in and built it up as 
part of the Constitution itself. They enumer 
ated m essential features and made it su? ec” 
| eris. No person but civil officers of the 
Unite di St: ites are subject to impeachment. 2. 
TheSe nate i is constituted the court of impeach 
ment. The Chief Justice of the United 
States is io preside over the court when the 
\| President is under trial, and the Vice President 


ru 





with 
were 
stitul 
to tr 
a cas 
appl 
trial 





i} 
r ' 
. 
\ 
i 
4 


pro fem) ore of the Senate in all 


cases, 4, No conviction can take place 


wo thirds of the S iat 1) 1 eH 
No impeachment : : but for 
ei ther thi : j 
T 
Lo nst et. nited States e 
I i} met! \ nr t ut 1d i 1 
corporal pi ment I I 
} Huts re ricted ! n 
i ‘ 1¢ mn to } rid t} 
\ gd, nevertheless, t ‘ e and 
: 
toindictment, triai igmet ind pun 
nt ace 1 oO law The « nders. of 
court, and punishment are all distinetly 
d with political t ny 
Lul t y,aua i ita il 
) 1e pl cu n has assumed two strange 
f intenable positions in the course ol s 
{ ict I 
i hat the Senate, in the performance 
| present most importal othee and auty, 
ta court. It is certainly not a legislative 
] lV. hor ewvere ing leqistative powers t 1s 
] 5 
in advisory council conn ted 1 acom 


Most of the States had pre isiy totne 
{ ion of the Censtit 1 inized thei 


rai trivunais to try cases of impeachment, 
} 
' 


y 
+ } ; 
by some they had been denominated courts 


mpeachment, and all had invested them 
with the powers and attributes of courts. They 
were universally he ld to be courts. he Con 
stitution invests the Senate with the sole power 
to tryall impeachments. 7'o try isto examine 
acase judicially by the rules of law, and to 
al ply them to the legal evidence taken in the 
trial, and to re nde the juds ment < the law 


con ted,’’ ** convict n, ind **judemet 
are all used in the Constitution in conne: yn 
with impeachment and the proceedings in 
Those words, in connection with their context, 
establish, organize, and describe a court; and 
as applied to the Senate necessarily constitute 


} 
t of impeachment for the trial of the Pre 
nt of the United States, and, like all other 
courts, 18 bound by the law and the evidence 


prope rly applicable to the case, 
he other novel position of the prosecution 
} +} . 9 | + ee, 7 + + 

that on this trial the Senate Isa law to itse 


‘e extraordinary. lhe power con 


ie Constitution on the Senate when 


ts is limited and wholly 





idicial, and t 
legislative power whatever is not only without 
any warrant, but is in direct hostility to the 


fundamental principle of our Government, 


a of combining with it 


; tually impassa 
ble all its legislative and jud w 

le all its legislative and judicial powe l 
the position that the Senate, when trying an 


impeachment, is ‘a law to itself,’’ is bound 
by no law, may decide the ease as it wills, is 


illimitable and absolute in the performance 





of special, restricted, judicial functions in a 
limited government, is revoltingly absurd. On 
the trial of any im pe achment the Senate ha 
no more authority to n ake or re card la 


than it has to make or disregard facts: and it 
would be as legitimate and proper and decor 
ous for the Managers, in relation to the evi 


dence in this case, to announce to the Senate 

‘*You are witnesses to yourselves’’ as ** You 
, ’ Se . ’ 

are a law to yourselves. No court has any 


richt or power to make or disreg: 


or evidence in the trial of anv case: and a 
court which would act upon and avow that 
; ; 


rule of conduct would be execrated by ma 


kind. There is a particular and emphatie cot 
oe 


. t 7 - 
trary obligation on this court, for each one of 
its members has individually made a solemn 
appeal to God ‘‘that in all things appertain- 





ing to the trial of the impeachment of 
Johnson, President of 
pending, he will do impartial justice accord- 
ing to the Constitution and aws. 

One of the lead ng and inflexible laws whi 
bind this court is embodied in the Constitution 
in these words: 


“No person shall be removed from office but on 
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Con 


gress. with the prefix of * high crime’’ or 
‘“‘ high misdemeanor’’ attached to them, they 
would not be impeachable offenses. They 
would be too trival, too much wanting in weight 
and State importance to evoke so grave, so 
great a remedy. Nor would any crime or 
ollense whatever against a State, or against 
religion or morality, be a cause for impeach- 
ment, unte such an act had been previously 
declared | a law of Convress to be high 


crime orn hi th mei lemeanorv, and was 1n its 


Cheri ter 


ot deep ! ip tude, 
view of - 


ita s from thi law of im- 
peachment that, as n the articles against 
the President charge him alah treason or brib 
ery, Which are made impeachable offenses by 
the Con tion, they, or some one of them, 
must allege against him the doing of an act or 
acts which a law of Congress has declared to 
be an offense against the United States, and 
denominated it to be, and in its vicious nature 
it must be, a high crime or high misdemeanor, 
and that the President did that act with a 
criminal intent to violate the law, to authorize 


this court 
ment that he be 


to convict bim and }) rronounce judg 
re se from oth ‘eC, 
I will now proceed to the ex ration of the 


The 


ie President with the commission 


“anil 
ved in the 


i 
rst hares tl 


ollenses chat several articles. 


ol a high misdemeanor in having ent a letter 
to Ikkdwin M. Stanton, Secretary of the De- 
partment of War, dismissing him from oflice 


While the Senate was in session, in violation of 


the act of Congress **to regulate the tenure 


of certam civil ofhees.”’ 
Article Pre 


two charges the ident with the 


a high misdem« 


commission of “anor, in having 
delivered his letter to Lorenzo Thomas direct- 
ing him to assume possession ol the War De 
partinent, and to periorm its duties ad interim, 


the Senate being then in session, and without 


being no vacancy 
in the ollice of Secretary of the Department 


: . ; 
its advice and consent, there 


of War, in violation of his oath of ofliee, the 
Constitution of the United States, and the act 
of Congress atoresaid. 

Article four charges the President of unlaw- 
fully conspiring with Lorenzo Thomas, with 


intent, by intimidation and threats, to prevent 
Kdwin M. Stanton, Secretary of War, from 
holding said ollice, in violation of Con- 
United States 
punish 


the 
and the ‘act 
and conspiracies,’ 
whereby he committed a high crime in office. 

Article six charges the President of having 
conspired with Lorenzo ‘Thomas, by force, to 
take, and yp property of the 
United States, in the Department of War, in 
violation of the civil office tenure act, whereby 
he committed a high crime in ollice. 

Che third, filth, seventh, and eighth articles 
charge the same matter, in somewhat different 
form, as is embodied in the other four articles; 
and | propose ider the charges of the 
whole eight as growing out of the act of the 
President in letter to Stanton 
removing him from the oflice of Secretary of 
War, and his letter to Thomas to take charge 
ad interim of it. Those two letters compre- 
hend the substance of all the offenses charged 
against the President in the first eight articles. 

Lhe ninth article charges the President, as 
Commander-in-Chief of the Army, of having 
attempted to induce General Emory, an army 
otlicer, to disobe “y the law of C ongress re quiring 
urmy orders from the President, or Secretary 
of War, to be transmitted through the General 
of the Army, and was guilty thereby of a high 
misdemeanor in ollice. 

lo this article three answers may be made: 

1. The act does not make an attempt to ing 
duce a military otlicer to disobey it, whether 
committed by the President or other person, 
uhy oll hse. 

2. The evidence not only does not sustain, 
but disproves that charge against the Presi- 
dent. 

3. If the charge had been sustained by the 
paonts the President, as Commander-in-Chief, 
as the absolute and unquestionable right to 


stitution of the 


to define certain 


seize, issess the 


Lo cons 


; . 
sending his 


| or soldier 


SUPPLEMENT TO 


another ollicer, to any 
whatever; and the provision of the 
act on which this article is based, is an un- 
constitutional and flagitious attempt by Con. 


intervention of 


gress to subordinate, in a measure, the Com 
mander-in-Chief to _ General of the Army. 

lhe tenth article is based wholly on pas- 
Saves taken from SeV wl pub lie spe e che Ss mat de 


by the President, 


but 


notin his offic ‘ial character 


as a private citizen, to assembled crowds 


of the people, by whom he was called out and 
urged to addressthem. Whatever of improper 
matter, manner, or spirit are in those public ad- 
dresses was provoked by gross insults then of 
fered to him, which, though nota Justification, 1s 


ie President was then exer- 
ght which our fathers held inviola- 
ble, and which they intended should never be 

1e protecuion ot which the y 
Spe cial amendment to the Consti- 


and for 
made this 
tulion: 


} 
myuaaed, 


“Congress sh 


iall make no 
dom of speech or the press.’ 


law abridging the free- 


l’or the Senate, a 


up Lo be 


a court of impeachment, 
‘a law to itself,’’ and impeach 
the President as guilty of a high crime and 
misdemeanor for exercising a lhberty which 
the founders of our Government deemed so 
ary to the preservation of 


to set 


] | 
Vailabvie, 50 hnect 


their freedom, as to declare in their funda 
mental law should never be abridged, would 
violate that fundamental law and shock the 
free spirit of America. The basing of an 


article of 1 


impeachment on those speeches of 
the President, is calculated to bring down upon 
the whole proceeding the suspicion and revul- 


‘ht to be dis- 
as containing no im- 


sion of a *, and it oug 


missed 


lree peopl 
from 
peachable matter. 


| he cleventh 


this court 
charges that Andrew 
Johnson, President of the United States, was 
guilty of a high misdemeanor in declaring 
and allirming in substance ‘that the Thirty- 
Ninth Congress of the United States was nota 
Cong United States authorized by 
the Constitution to exercise legislative power 
under the same, but, on the contrary, was a 
Congress of only part ot { the States.’’ 


not the proved in ‘the case to 


+; ] 
“Urlicie 


vress of the 


Phis is 


language have 


been used by the Preside ut Ou any occasion ; 
and ifhe had used it, he could not be impeached 
for it, beeause there is no law which makes 
the use of such language by the President, or 


any person, a high crime or misdemeanor or 
any offense, and any act of Congress declaring 
itto be an offense would be unconstitutional 
aud yoid as abridging the freedom of speech. 
Chis article also charges— 

** That thesaid Andrew Johnson, President of the 
United States. did, unlawtuily and in disregard of the 
requirement of the Constitution that he should take 
care that the laws be faithfully executed, attempt to 
prevent the execution of an act entitled “An act 
regulating the tenure of certain civil offices,’ by 
unlawfully devising and contriving means by which 
he should prevent Edwin M.stanton trom forthwith 
resuiming the functions of the office of Secretary for 
the Department of War, notwit hstanding the refusal 
of the Senate to concur inthe suspension theretofore 
made by said Andrew Jolinson of said Kdwin M, 
Stanton from said office.” 

To this charge it may be answered—it is 
made in terms too general and vague to require 
any answer—that the unlawful means which 
the President devised and contrived to prevent 
Idwin M. Stanton from forthwith resuming the 
functions of the ollice of Secretary of War, are 
not deseribed or set out by any language what- 

; . ~~ , ra. ° a a . 
ever; and that act orany law of Congress does 
not make the devising or contriving of any 
means to prevent Edwin M. Stanton or any 
other civil officer whom the President has re- 
moved from olflice, and in whose removal the 
Senate has refused to concur, from resuming 
the duties of the office from which he has been 
so removed, a high crime or misdemeanor, or 
any offense ; and said civil-oflice-tenure bill, 
so far as it restricts the President’s power to 
remove said Stanton, is not consistent with, 
butin derogation of, the Constitution, and null 
and void. 

And the eleventh article charges also that 


Andrew dohnson, President of the United 


issue military orders directly, aud without the |! States, devised and contrived other unlawful | 


otheer 


means to prevent the execution of an act 


; . ' om: 
titled **‘An act making appropriations for the 
support of the Army for the fiscal year ending 
June 80, 1868, and for other purposes ;’° a) 7 

« A 


also to prevent the execution of an 
tled ‘*An act to provide for the more 
government of the rebel States.’ U pon this 
last charge it may be observed—there js no 
description or facts setting out the means 
which the President devised and contriy: dt. 
prevent the execution of either of the acre 
therein referred to—that the devising and con. 
triving means to prevent the execution of said 
acts, or either of them, is not made a | 
crime or misdemeanor by them, or auy lay - 
that there is no evidence that he did de Vise a 
contrive any means to prevent the execution of 
said acts, or either of them; and that the act 
first referred to, in the part which the Pres 

dent is charged to have violated, and the las: 
act, wholly, are unconstitutional, null, and 
void. ‘Thus, it is shown on these several 
grounds, that there is nothing in the eleventh 
article on which the President, 
peached, 

Some of the articles charge the President 
with the commission of high misdemean 
and others of high crimes in the violation of 
his official oath and of the Constitution gen- 
erally. Phe Constitution has no provision 
declaring a violation of any cf its provisions 
to be a crime; that is a function of the legis. 
lative power, and it has passed no law to make 
violations of the Constitution, or of 
oaths by the President, or any other 
crimes. 

lke articles of impeachment seem to be drawn 
with studied looseness, duplicity, and vague- 
ness, as with the purpose to mislead; certain 
it is, if their matter charged to be criminal 
had been separately, concisely, and distinctly 
stated, this court, and especially its many mi ne 
bers who are not lawyers, would have had a 
much more ready comprehension of it. | will 
not take up and consider the other articles 
serialim, but will group their matter under 
three heads: 1. Lhe removal of Mr. Stanton 
from the ollice of Secretary of War; 2. the des- 
ignation of General Thomas to take charge of 
that oflice ad interim; 3. the alleged conspi- 
racies of the President with Thomas to pre 
vent by intimidation and force Stanton trom 
acting as Secretary of War, and to take pos 
session of the property of the United States 
in his custody. ‘Lhe letter of the President to 
Mr. Stanton, informing him that he was thereby 
removed from office as Secretary of War, is 
charged to be a high misdemeanor, and in vio- 
lation of the act to regulate the tenure of cer 
tain civil oflices. 

The fifth and sixth sections of that act are 
the only parts of it which detine and create any 
offenses, and 1 will quote them both in thew 
order: 


act entl- 


ethic ent 


lion 


can be im- 


othei il 


Oliee rs 


“If any person shall, contrary to the provisions of 
this act, accept any appointment to, or employment 
in any office, or shall hold or exercise, or attempt to 
hold or exercise any such office or ¢ mploy ment, he 
shall be deemed, and is hereby declared to be guilty 
of a high misdemeanor,”’ &c, 

This provision might apply to General 
lhomas, the ad interim employé, but cannot 
include the President. 

‘The sixth section enaects— 

* That every removal, appointment, or employment 
made, had, or exercised, contrary to the provisions 
of this act, and the making, signing, sealing, coun- 
tersigning, or issuing of any commission or letter ol 
authority for or in respect te any such appointment 
or employment, shall be deemed, and are hereby 
declared to be, high misdemeanors,”’ &c. 

The President’s letter to Mr. Stanton is not, 
in fact, his removal from oflice, though it w: 43 
intended to procure it; but he ‘refused obedi- 
ence to it, persisted i in holding the ollice of 
Secretary of War, and still continues in it and 
the actual discharge of its duties. The Presi- 
dent's better to him did not remove him in fact, 
and if the civil-office-tenure act be constitu- 
tional it did not in law; and be is now, and hé is 
been ever since, notwithstanding the President's 
letier, dismissing him, in fact and law, in office 
| lt is contended by the prosecution that the 
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The power of appointment to office exists to remove from office, and the contending par trovel ‘ Hsu Onal qu ion can ever be 
’ necessarily in all Governments, and is of an tles made a compromise, by which the act on settied, the power Ol the fresia 
a executive nature ; and if the Constitution had | ganizing the Department recognized the power n olhce at bis Own will has u A 
. contained no particular provision on this subject of the President to remov the head of Wis irther iegitimate que ll. 

. 1 | | ‘ 


ils language, “'the executive power shall be Department, in this language: Lt xt section OL the L- OUNCE burt 


veste d ina President ot the U nite d State 3 of ‘The chief clerk, whenever t _— nal officer act belore quote d aeciure 


: America,’’ would have imported the power of shall be removed from office by the /’resident of the ‘Every removal. appointment, or employment 
’ ° . . ? 1 . } ‘ te iSkin eee ie - etn aw ¢ ‘ on hte al ' svery mov ° Pt I i yment, 
appointing to ofhee, and by implication would l it , OF In any otuet A rs wees made, had, or ex ised t j 
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j va special provision; The Supporters of the lusive power of em] nt, sbali De a ud, and al hereby ut 
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tion and the laws; 
by its terms so provides “8 to strip him of that 


and an actof Congress which 


power, in whole or part, and to make his per: 


formance of duty atter its exercise a crime, }j 
u titutional and void. Lhe exercise of a 
( tional power and the perlormance ot! 
‘ itutional duty Lb t! Pre rite t ean | 
made neither criminal nor punishable either by 
lmppeachment, or fine and imp! niment. 


lf President Johnson has from the Constitu 
tion the sol power to remove from othee, his 
i f to Mr. Stanton dism ing him trom the 
oll of Seeretary of War could not be mad 
acrime by a act wh ) Congress could pa 
and it produced a vacaney in the oflice which 
}; ion, n some form, Wa necessary to hill 
and, in the meantime, it was his duty to upply 
the vacancy in the oflice temporarily according 
to la 

Very soon after the Government went into 
operation, va ‘anc by death and otherwise 
occurred in various othe and, whether it was 
dur the recess or session of the Senate, the 
President 5 frequently not prepared to fill 


them iD weriy py appoitinent and comuis- 


BI to terminate at the end of its next ensu 
me se ion, or to make a nomination to it for 
' ‘ee i. 1 
t advice and consent, from a want ol a knowl 
ede i} n, and many otber causes, lo meet 
this temporary exigence Congress, in an act 
pa lin May, 1792, made this provision: 
“That in ease of the death, absence from the seat 
Ota rnmient, of ickness of the Secretary otf State, 
Secretar the Lreasury,orol the Secretary of the 


Pepa t War, or of any officer of either of said 
Departments Whose appointment is notin the head 
thereol, whereby they cannot perform the duties ot 
theirresp ithiees, it shail be lawful tor the Pres- 
ident of the United States, in case he shall think it 
necessary, to authorize any person or persons, at his 
a etion, to perform the duties of the said respective 


otlices until a successor shall be appointed. 


‘his law is strictly within the power of Con- 
gre 
'o make all laws which shall be necessary and 


prot er for carrying into execution the powers vested 
»y the Constitution in the President.” 


no new power upon him; all the 
execulive power ot the Government had been 
vested in him by the Constitution, and this act 


only furnished him facilities for its proper and 


AL corel 


couvenient execulion, 
But this law was essentially dk fective ; it 
was limited to the three Departinents first or- 
lreasury, and War—and to 
Vacauci in othice occasioned by death, ab- 


ganized State, 
sence from the seat of Government, or sick- 
ness. Other legislation was neeessary, and 
in dvebruary, 175, Congress pussed this other 


law : 
** That in case of vacancy in the office of Secretary 
if State, Secretary otf the Lreasury, or olf the decre 


‘ 

tui of the D partioent of \ ar, or ol any oflicer of 

either of the said Departments whose appointment 
ts notin the head thereol, whereby they cannot per- 
fora the duties of their respective offices, it shall be 
] 


iwiul tor the President ot the United States, in case 






he s ll think it necessary, to authorize an person 
or persons, at bis discretion, to perlorm the duties 
ot suid respective ollices, uotil a successor be ap 
pointed or such vacancy filled: Provided, Tuat no 


one vacancy shall be supplied in manner atoresaid 
for a longer period than six mouths,” 

It will be observed, that this second law 
covers the whole ground, and more, occupied 
by the first; it apphes to the same three De- 
partments, none others being then organized ; 
but it iwext nde d beyond vacancies occasioned 
by death, absence trom the seat of Govern- 
‘ment, or sickness, and provides for all va- 
cancies, from whatever causes produced, and 
limits the contiauance of such supplies to six 
months, 

But this legislation in time became incom- 
plete, as it did not provide tor this supply of 
teinporary service in the Navy, Post Othee, 
and Interior Departments, and the ollice of 
Attorney General, when vacancies should 
occur in them. But, nevertheless, in consid- 
eration of the special requisition of the Consti- 
tution, that the President should see that the 
laws be faithtul y executed, that all the execu- 
tive power of the Government was vested in 
him, and from the necessity of the case, every 
President from the passage of the first act of 
1j7¥2 exercised the power of designating some | 


SUPPLEMENT TO 


person for the supply temporarily, when vacan- 
cies occurred, notonly inthe Foreign, Treasury, 
and War Departments, but also in all the other 
Departments; and there are many instances 


of ich appointments spreading over that 


period, These temporary appointments 

were not provided for by the Constitution, but 

from time to time by the laws of Congress 

which regulated them; and they were in truth 
/ 


not appointments to office, but a desiguation 


whole 


of persons to supply the places and pertorm 
the duties temporarily of oflices, in which va- 
c es occurred, until they could be filled by 


] 


re iar ay} poimmtments : and their necessily and 
validity were questioned by no one. 

But in February, 1863, Montgomery Blair, 
Postmaster General, resigned his oflice during 
the session of the Senate, and President Lin- 
coln designated an Assistant Postmaster Gen- 
eral to perform the duties ad interim of Post- 
master General, and afterwards sent a sp ‘cial 
message to Congress, then in session, asking its 
attention to the fact, that the laws of Cougress 
in relation to such appointments, applied only 
to the Foreign, ‘Treasury, and War Depart- 
ments, and recommended the passage of an 
act toextend them to the other Departments of 
the Government. ‘Thereupon Congress passed 
the act containing these provisions : 


“That in case of the death, resignation, absence 
from the seat of Government, or sickness of the head 
ot any executive Depuartinent of the wovernment, or 
of any oflicer of either of said Departments whose ap- 
polntment is notin the head thereof, whereby they 
cannot perform the duties of their respective offices, 
it shall be lawful tor the President of the United 
States, in case heshallthink itnecessary, to authorize 
the head of any other executive Department, or other 
oflicer in either of said Departments whose appoint 
ment is vestedin the President, at his discretion, to 
perform theduties of thesaid respective offices until 
a successor be appointed, or until such absence or 
inability by sickness shall cease: Provided, That no 
one vacancy shall be supplied in manner atoresaid 
for a longer period than six months, 

“Sec. 2. And be it further enacted, That all acts or 
parts of acts inconsistent with the provisions of this 
act are hereby repealed.” 





I have embodied in this opinion the whole 
of the three acts of Congress, authorizing the 
temporary supply, or ad interim appointments 
Departments of the Govern- 
ment. The last act only has express words 
of repeal, and they are restricted to acts or 
parts of acts that are inconsistent with its pro- 
it provides in general language for 


to the several 


visions. g 
the supply of vacancies occurring in all the 
Departinents, and the spirit and meaning of 
the provision will also include the office of At- 
torney General: it, however, does notapply to 
all vacancies that may occur in them, but only 
to such as are caused by ‘* death, resignation, 
absence from the seat of Government, or sick- 
ness.’’? Jt makes no provision whatever for 
vacancies resulting from other causes, but, like 
the act of 1792, is defective in this respect ; 
that act having provided only for vacancies 
produced by death, absence from the seat of 
Government, or sickness, and this act making 
provision but for one additional class of vacan- 
cies, by death; both omitted vacancies by 
removal and expiration of term of office. 

The chief purpose of the act of 1795 was to 
supply the defect of the act of 1792, in the class 
of vacancies, and it was made to extend to 
vacancies generally, all vacancies that might 
oceur from any cause; but, like the previous 
act, it extended only to the Departments of For- 
gn Affairs, of the ‘Treasury, and of War, 
being all fhe Departments then organized. If 
this provision of the act of 1795, had embodied 
words which would have applied it to such 
other Departments of the Governmentas might 
thereafter be created, there would have been 
no necessity for the act of 1863, and there never 
would have been any thought of it. The act 
of 1795, comprehending vacancies from every 
cause—expiration of the term of oftice, re- 
moval, or any other possible cause—and the 
act of 1863 providing only for such as were 
produced by death, resignation, absence from 
the seat of Government, and sickness, the act 
of 1795, sa far as it 
from expiration of oflicial term or removal 
from oftice, is not inconsistent with the act of 


el 


provides for vacancies 


1863, and therefore, to that extent, is not 
pt aled by it, and governs the case of the 
moval of Stanton and the letter of the Pre 
dent to (veneral Thomas dire ‘ting him to ¢ \ 
charge ad interim of the War Denartme 


If there was a vacancy 1t was produ 

presidential removal; and the desig 
the President of General Thomas Or any ¢ 
person for the te Inporary performan: e of 


l by the law of 1745. 


if there was no vacancy in the ollice there ; 


duties was authoriz 


be and was no appointment to or « 


ment of Thomas in it, as Stanton was 

out and he never in actually; and th P 

of the President to him being neithe rappoir 
}} 


ment to or employment in the ofhee. and | 
ing no validity or effect, its simple deliv l 


’ ) 
lhomas constitutes no crime lor punishment 
by impeachment, or trial, judgment, and 
tence in a criminal court. It is the appo, 
ment or employment, not the abortive ettort 
do either, by the President that is the offens 

It is admitted, that if the President's let: 
to Thomas had been addressed to any office; 
ot either of the Departments, or he had i { 
an ollice in one of them, it would not have been 
in conflict with the act of 1863, and would hay 
been authorized by the act of 1795. <Asithad 
no effect to put Stanton out or Thomas 
ofice, and no more results were produced }y 
than if it had never been written, can statesmen, 
Senators, and judges announce to the nat 
and the world that the writing of this lette; 
is a high crime and misdemeanor, and sutticient 
ground for the impeachment of the Presid 
the United States? 

There is another constitutional prin 
which prevents the civil-office-tenure act from 
governing the case of Stanton. He was a; 
pointed by President Lincoln in his first term, 
and by the language of his commission was to 
hold his oflice during the pleasure of the Pri 
ident. All concede that the law, constitutional 
or statutory at that time, and down to the 
passage of the civil-oflice-tenure bill, author 
ized the President to remove Stanton from 
otlice whenever he willed to do so. 

But it is contended, that this act changed 
tenure and conditions by which Stanton held 
his oflice, from an indetinite term and pr 
dential will to a certain term, and the 
ruling of the presidential by the senatorial 
will; that he held his office until the expirat 
of one month from the 4th of March, 1809, 
when the four years for which Mr. Lincoln was 
elected the second time would end, and M 
Stanton’s term as Secretary of War would thus 
continue until April 6, 1869, during which | 
riod he could not be removed by the Pre: 
without the permission of the Senate. This is 
not the appointment, the ordination into the 
otlice of Secretary of War of Stanton as Pres 
ident Lincoln made it, but a new and ¢ 
tially different one; and who conferred it upon 
him? Not the President, by and with the ad- 
vice and consent of the Senate, but Congress, 
by the form ofa legislative act. It is an ind 
rect attempt by the legislative department o! 
the Government to strip the executive depa 
ment, of a material portion of the power of 
appointment to oflice, and to invest one of ils 
own branches with it, and this against the 
presidential veto. To give Mr. Stanton, or 
any officer in office, the benefits of the new 
conditions and tenure organized by the civ 
oflice-tenure act, requires a new appointment 
to be made by the President, with the ady 
and consent of the Senate, and not by Con 
gress in the form of an act of legislation. lo 
confer on him these cumulative benefits would 
require a cumulative appointment and com- 
mission, in the form and by the authority pre- 
scribed by the Constitution. 

But another ground of the defense against 
the articles based on the removal of Mr. Stan 
ton is, that his case does not, and was no 
tended to come within the language and opet 
ation of the civil-oflice-tenure act. ; 

rom the terms, provisions, and history o! 
the passage of that act through the two Houses 


inh 
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I 
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i of Congress, it is plain that that body adopted 
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the general purpose of requiring the concur 


rent action of the Senate to enable the Pres 


to remove the officers designated in it 


a 
i nded so far to modity that purpose 
to a w to every Presidet » &S LIS perso i 
il prerogative O make one § leet mm ot 
; he members ot his Ca No ! Ww 
d that this is the general rule established by 
the act; and to give it practical effect it pr 


les that the term of oftlice of the chiets of the 
everal Departments, shall end one month atter 
the term of the President by whom they may 
have been appointed. ‘The obvious intention 
was that no President should be bound to con- 
tinue othicers between whom and himself such 
important and confidential relations must ne 
( sarily subsist, who had not been chosen by 
him, but that he should have one choice for each 
otlice. and be held to it until the Senate should 
give its consent that he might make another. 

[his right is accorded to him not by express 
language, but by implication so clear as to ad- 
mit of no doubt; and he possesses it as the 
portion of his before general power ol removal, 
of which this act does not attempts to depriv 
him—it does not confer. or attempt to conter it 
upon him, but leaves him in possession of it. 
[be act is framed on the concession of the then 
existing power of the President, to remove the 
oflicers for whose cases it provides; and after 
declaring a general rule for them, excepts from 
its operation the Cabinet oflicers, and makes 
for them a special rule, which is to continue to 
operate in relation to each one for one month 
atter the expiration of the term of the Presi 
dent by whom he was appointed; and then 
leaves him subject to the President's sole and 
unqualified power of removal as it existed be 
fore the act. ‘The President may then permit 
him to remain in ofhee, or may remove him at 
his pleasure, whether the Senate is in session 
or not. Atter removing him the President may 
designate any person to perform the duties ot 
the oftice ad interim for six months, by which 
time he must make a nomination to the Senate 
for its advice and consent. 

lhe general and unrestricted power to re- 
nove irom othee had been exercised, without 
question, by every President of the United 
States up to the date of the civil-oflice-tenure 
act, including ‘Tyler, Fillmore, and Johnson, 
Vice Presidents, on whom the Constitution had 
devolved the oftice of President. 

Ihe first section of the civil-othee-tenure act 
embodies all of it that bears upon the question, 
whether the case of Mr. Stanton is compre- 
hended by it. By this law each Cabinet otheer 
holds his place for one month after the expira 
tion ‘‘of the term of the President by whon 
he was appointed ;’’ it is, therefore, necessary 
to know what is meant by the words, ‘* the term 
of the President.’’ 

Section one, article two, of the Constitution, 
is in these words: 

‘The executive power shall be vested in a Presi 
dent of the United States of America. Ile shall hold 
his office during the term of four years, and, together 


with the Vice President, chosen for the same time, 
be elected as follows.” 


All authorities say that ‘‘term is the time 
for which anything lasts.‘’ In our Govern- 
ment no office lasts after the death of the 
termor, or passes to heirs, devisees, or execu- 
tors, but reverts immediately to the State. 
(he tenure of some oftices is for life, others 
for a definite number of years, and some dur- 
ing the pleasure of the appointing power; but 
the term of all ends also inexorably upon the 
death of the incumbent. The term of the many 
marshals and other oflicers, who are appointed 
for four years could, with as much reason and 
truth, be said to continue to the end of that 
time, though the incumbents died before its 
lapse, as it can be said that the term of a 
President, who died early in the four years for 
which he was elected, runs on until the expi- 
ration of the four years. When a man in othce 
dies that closes his term; and so soon as 
another is appointed to it his term commences. 

Mr. Lincoln was elected President and Mr. 
Hamlin Vice President for a common term of 
four years, cou..oencing on the 4th of March, 


’ nson st } t n 
the 4th ot M ended A 
following: M | bv | } \f 
lohr es hry } ‘ pP , 
devolved on |} nd reby 
Viee Presid i nde! s } Vis 1 of the 

I 

Constitutior 

oo f tl r 1 P | 

i th powe i du : { vid 
sam ill devolve onthe Vi Pr ler 

Mr. Johnson become Pres ! y havi 
been elected Vice President l the « 
‘ation of the Constitution, upon the death ot 


presidential term commenced when he wa 
inaugurated into the oflice, and is to continue 
to last tor the residue of the term for which 
Mr. Lincoln was elected President and he Vier 
President. 


SO iong, 18 as ¢ 


His presidential term, though n 

letinite as Mr. Lincoln's was; 
both by the Constitution were to co 
the 4th of March, 1869, and both. by the same 
law, were subject to be determined before that 
time by their ** removal trom office, death, res 
ignation, or inability to discharge the powers 
and duti 2S of the othee.”’ he Pr sid ney, 
while Mr. Johnson has been filling it and per- 
forming its duties under the Constitution, is as 
much his office as it was Mr. Lincoln's when 
he held the same relation to it; and the prop 
osition that this time of Mr. Johnson in the 
othee is not his term but a continuation of 


Mr. Lincoln's term, is not istained by the 


Constitution, fact, or reason. 

But if it were a continuation of Mr. | in 
coln’s term, 1 | 
first term, which the Constitution inexorably 
closed on the 3d March, LSé - and he having 
been reélected his second term commenced 
the next day. If Mr. Johnson be serving out 
Mr. Lincoln’s term, it is not his first one, tor 
that is ** with the vears before the flood,.’’ | 
his second term; and Mr. Johnson would be 
invested with every right and power in it to 
which Mr. Lineoln would be entitled; and 
among them would be the power and the right 
to remove Mr. Stanton from the office of See 
his act provides, that the 
val Denart 


retary of War. 


chief officer of the seven prince) 
ments of the Government, shall respectively 
hold their othices according to the tenure « 


tablished by it, for and during the term of the 
President by whom they may have been ap 
pointed. Th a permanent and uniform law, 
and the measure established by it being the 
term of the President by whom the oflicer 


appointed, and one month thereafter, 





Mr. Stanton having been appointed Secretary 
of War by Mr. Lincoln during his first term 
in January, 1862, and that term having expired 
with the 3d of March, 1865, if Mr. Lineoln 
had ive d until the passage of thnis act, unde I 
it he would have had the power to remove Mr. 
Stanton, and any other of his Cabinet ofheers 
whom he had not appointed in his second term, 
and this right passed to President Johnson. 
There are several purposes apparent on the 
face of the civil-ofliee-tenure bill: 1. That all 
otlicers appointed by and with the advice and 
consent of the Senate should hold their places 
untilit should approve theirremoval. 2. That 
the Cabinet officers of the President should be 


) 


so far exceptional to this rule, that all Presi 


dents should have the privilege and the power 
to make one selection tor each of those offices. 
8. That, having made a choice, he shall be 
held to it until the Senate shall have given 
him its consent to make another choice. ‘his 
arrangement in relation to the President and 
his Cabinet was, doubtless, made upon som: 
reasons; and all concede that it applies to every 
Pri sident chosen by the Electoral Co >: and 


what reasons are there that make it necessary 
and proper for the administration of a Presi 


dent so elected that do not apply with equal 
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force to one upon whom the Constitution has 

devolved the ottice on the ad at! of a P 

W vyhom h ‘ i to the \ » Presi 

le \ Che plain | and ot 

( | n oft { : 
righ P len 

‘ t ‘ him w ! r er » to 

1 CK itlo | ‘ If h n 
} ‘ y and plainly I palpa ex i 

ver for t bi { t ‘ 

‘ { law | V re _ t 
te , nosed tot nit Taal 
! i to the pla me of tl i 
rusted 1 . would | ! ht ) e tl re 
moval hay hye - ' 1? 

After the best inquiry o h | ‘ 
ryie I t! ik t ( * po ) to b tru be \ l 
re yn e doubt: 

I. That the President, hy the well-settled 

{the Co it , 
of his ex e por eX 
pow iret ving all Ww 
penate in nas } 

2. That the provisionoftl vil-oll { 
the Senate | emoval of off 3 | 
ts aay » and con ! { "W tl 
mova ry e and ¢ oO ’ 

I 
of that constitutional pow | Pre i 
and therefore, unconstitu und void 

) hat tl case of tl re ) tS ton 
| not come within the ] ston, spit vd 
neaning oO ne Cry ( ! t 

1. That President Joh n had the power 
and the right to remove St n as Secretary 
of Wa | having ren ed him, and tl ty 
caused a vac he had the po rider t! 
ict of 179 ind it was | luty ) ippiy that 
vacancy temporarily ; and h | mation of 


General Thomas to take charge of the ofl 


ad interim was a proper exercise ( { pow 
Con equently neither the removal of Stanton, 
nor the ad rim appointment of T! ‘ y 
> 1 . ' 7 wv 
President Johnson, w an impeachable oliense, 


but a legitimate exercise of power. 
here is then left for my examination, only 
those articles of impeachment which embrac 


the matter of the conspiracies with General 


is but one law of Cong S$ against conspira 
cies, which was passed in 1561, and is in these 
words: 


That if two or more persons within any State or 


lerritory of the United ites shall nspire 

ther tu over »worto put down or to destroy by 
i the Government of tue United State or ievy 
va gainst the l i State I ppo ' for 
t! ut! theG } { e Lunited State 
‘ by ree to prevent, hinder r delay tl execu 
tion of any law of the (| ted 5S or by tore 
seize, tal ‘ pos Ss any pl I nt t { i 
stat igainst the will ¢ cont t t ty 
ot the | ited State t I I ilimidation of 
threats lo prevent any person irvoma pling ort I 
ing any office or trust or place of nfidence under 
the United States; each and every person so otlend 
ing shall be guilty of a high crime, and upon con 
\ ion thereof in any district or circutt court of 
United States having jurisdiction thereol, or di 
or supreme court ot any tLerritory of tne United 
States having jurisdiction thereof, shall be punished 
bY a fine not less than 300 nd not more than Bo,VU0, 
or \ mpri ninent, wit! r wil i ra tari 1 
the court shall determine, lor a period not it than 


six months nor greater than six years, or by both 
uch Line and imprisoument. 

his was a war measure passed at the be- 
ginning of the rebellion, and was directed 
“avalnost re bels and traitors, and their abettors 
at that time and in the future. It was never 
intended, and is a perversion of tuat law to at 
tempt to apply it to the case of a removal by 


Lue Pre sident of an oth r ot the ty ernment, 

and his direction to th person whom le had 

designated to supply l} iri:y the vacancy to 
’ -S : } 

lake possession Of the oll aud his applica- 


Oh to the persou removeu bo lLurn over to hit 


l 
the books, pi yperty, &c., appertaining to the 


othe 
\ tl offenses enacted | that law re 
un ¢ ¢ | con 1 em, that 
the per 18S cOMmmilting them shall conspl! 
tog er to do the several acts which are 
bi With torce or intimidation 
aud in the absence ot that purpose tf eis 0 


crime. The charges against the President are, 








in the fourth article, that he did unlawfully con- 


perso to the Llouse of 


hie presentatives un- 
d 


Known, wilthintenut, by intimidate ym andthreats, 
‘ 1 ] } ‘ 
unlawfully to hinder and prevent Kkkdwin M. 
Stantou, Secretary of War, from holding said 
ollice; in the fitth article, that he did unlaw- 


Lorenzo Thomas, and 
to the House 


prevent 


fully conspire with one 


with other persons of Represent 


atives unknown, to and hinder the 


execution of an act entitled ‘‘Anact regulating 


the tenure of certain civil ollices;'" in the sixth 
article, that he did unlaw! lly conspire with one 
Lorenzo ‘| homas by toree to seize, take, aud 
possess the pr United States in 


operty of the 
riment ot War; im the seve 


nth ar! 

cle . tliat he did unlawt ally conspire with one 
Chomas 
tuke, and possess the pi 


withintentunlawluily to seize, 

yperty ol the United 
\ 

mlales in the Departm nt ot War. 


As to the fifth and venth articles, they 
‘harge no intent or purpose on the part of the 
President of doing the things therein specified 
with foree, intimidation. or threats; which 
being of the « ence of said offenses and omit 
ted, no offense are charged; and as to those 
articles, and also the fourth and sixth, there is 


no evidence that the President eutered 


any conspiracy with General 


into 
Lhomas, or any 
persons, to do the things set forth in said 


articles; or that he intends d, advised, or sani 


tioned the use of any lor intimidation, or 
threats in doing them. Liye whole anne enieed 
the President in connection with the matters 


he wrote 
ton, re- 


charged in those four articles is, that 
a letter of the usual tenor to Mr. St: 
hing him from the oflice of Secretary of 
War, and a letter to General Thomas, notify: 
vacancy 


y him to take charge 


- 


ing him of his designation Lo supply the 
temporarily, and directin 


of the ofhee and enter upon its duties; all of 
which, by the Con titution and laws, had 
the power and the night to do, There is no 
evidence that he intended, advised, sanc- 


intimidation, or 
in connection with these transactions 
‘There is nothing in the case to sustain the 
fourth. fifth, and th articles 


th the others the 5 all 


tioned the use of any force, 


threats 


ixth, event , and 
fall together. 

grounds [ have stated I reach the 
that the defense of the President 
and complete; but there are other grave 
should not 


how pro- 


Upon the 
conelu lO, 
is full 
ical he Lak? 
and et See why this court 
to his conviction, that I will 
ceed to consider. 


proce ee d 


| - Senate is sitting as a court of impeach- 
ment, to try artic les pre ferred b y the House of 
aes mtatives against the President of the 
United States. Each member has taken a 
special oath preseribed by the Constitution, 
aud in these words: 


*L solemnly swear that in all things appertaining 
to the trial of the impeachment of Andrew Johnson, 
President of the United States, now pending, [ will 
do impartial justice according to the Constitution 
and the law: so help me God.” 

None of his acts can be considered but 
those which are set forth against him in the 
articles as offenses, and he can be convicted 
only upon such as are defined and declared by 
the laws of the United States to be high 
crimes or misdemeanors, and which are in 
their nature and essenee offenses of that char- 
acter, This court is boas to try these arti- 
cles of impeachment by the same laws and 
rales of evidence, substantially, which would 
govern an ordinary criminal court on the trial 
of indictments against Andrew Johnson for 
the same offenses—except in the matter of 
judgment against him, which here would be 
more grievous, 

{ will quote from Blackstone’s Commenta- 
ries a fundamental principle, which is found 
in all works on criminal law, is recognized in 
every criminal court in America, and which 
should guide aud control this court in the pend- 
tog trial: 

“And as vicious will withouta vicious act is no civil 
crime, s0,on the other hand, an unwarrantable act 
Without a vicious willis no crime at all. So that 
to constitute a crime against human laws there must 


be tirst a vicious will, and seeondly, an unlawful act 
consequent upon such vicious will,” 


orenzo Lhomas, and with other 


ij fur that purpose. 


SUPPLEMENT TO 
‘This principle, 


that to the unlawful act there 
must attach a criminal! 
prompted the 


intent or purpose, which 


sion of the act, is the 
xn doing the 
might 
i be without criminality. 
The law generally nines the criminal intent 
from the unl it always permits 
the accused pi arty LO show by } roof the absence 


comil 
iding light of all courts: a pers 


act ¢ harged Lo be a crime, In ils absence, 


be guilty, but it woul 


awful act, but 
of the criminal intent, whichis generally an 
easier task in relation to offenses merely mala 
prohibita, than in those which are also mala 
se. All the offenses charged against the Pres- 
ident are merely and strictly mala prohibita, 

lf the civil-othee-tenure bill on its face is so 
ambiguous and uncertain as not to inform an 
possessed of a good 
understanding, with reasonable cer- 


ollicer ol 


Government 
cotmminon 
tainty, Whether or not it did comprehend the 
case of Mr. forbid his removal 
from President, that act being 
new and never having received a judicial con- 
struction; and Johnson was under 
trial on indictment in an ordinary criminal 
court for the violation of in the re- 
moval of Mr. Stanton, the court on motion 
would instruct the jury to acquit. 

it the que that act 
trench On a great constitutional power 
President, and is not therefore void, be one of 
aud ditiiculty, and President Johnson 
lesired to have that question solved correctly ; 
and to that end consulted the Attorney Gen- 
eral and all the other members of his Cabinet, 
aud their opinion was unanimous that it was 
unconstitutional; and he was counseled by 
them all, including Mr. Stanton, to veto the 
act upon that ground, and one of his purposes 
in removing Mr. Stanton was to 
for the Supreme Court, in which its constitu 
tionality should be decided, universal reason 
aud justice would pronounce, that in writing 
his letter to Mr. Stanton dismissing him from 
ofiice, the President had no criminal intent, 
and did not commit an impeachable offense. 

The evidence on this pomt which the prose- 
cution present d, and which was admitted with- 
out objection, would probi ibly be suilicient with 
most minds to exculpate the President from all 

iminal inteut; but the most satisiactory proof 
that could have been made upon it, and which 
was Clearly competent, was the evidence of the 
members of the Cabinet, which a majority of 
this court ruled it would not hear. A criminal 
court would not have excluded this evidence, 
or, if having done 


Stanton, and 
0 tice by the 


i adr W 


that act, 


does not 
of the 


lion Whether 


do ibl 


make a case 


so inadvertently, on con- 
viction by the jury, it would of its own motion 
award a new trial. In the face of so grave an 
error committed by this court, and aflecting so 
materially the detense of the respondent, it 
would be a great wrong to him and the country 
to procee d to his conviction. 

Lhe powers of our Government are care- 
fully and wisely divided out among the three 
departments, and the lines of separation are in 
some Cases so indistinct that it is diflicult to 
avoid overstepping them. A just and patriotic 
President would not willfully infringe the con- 
stitutional powers and rights of Congress ; nor 
would tha’ body, if composed of such men, 
make any intentional aggression upon those 
contided to the President. Ihave observed no 
such disposition on the part of the present ex- 
ecutive head; and the question between him 
and Cougress growing out of the civil-otlice- 
tenure bill} he desired to have submitted to and 
decided by-the Supreme Court, as has been 
satisfactorily proved in this case. He took 
legal advice, and was informed that under ex- 
isuug laws he could not have any proceeding 
instituted to determine it, which could be taken 
to the Supreme Court and be tried by it until 
about the time or atter the expiration of his | 
presidential term. He had no remedy by which 
he could test the question in a rez asonabile time. 

Congress and the President both should have 
desired and have sought the settlement of 
this, and all other questions of controverted 
power between them, by the judgment of that 
tribunal which the Constitution had designed 
in a few hours of any day, || 


Congress could have framed and passed a Jaw 
which would have enabled the Supre me (‘o sa 
summarily to have got 
decide promptly thi 
‘area it and the ; and such settle 
ment of the disputed boundaries of their , 
spective powers, would have been accepted 
the peop le gener ally, and as to those « 
tions would have given re pose to the country 
But instead of such wise and peaceful ley sia. 
tion, Congress was exhausting all its inge, 
and all its resources to make its AaLYTessioy 
upon the Executive Departments suecess{\| 
and complete ; and so to organize, fette r, and 
intimidate the Supre me Court. as to pre 

it from interfering to pe rform its great oll 
of settling such questions by the C 
law, and reason, 

But Mr. Stanton sued out a criminal warrant 
against General ‘Thomas to protect himself 
against intrusion into the War Ottice ; and whey 
the President heard of this proceeding he « 
pressed his gratification, knowing that the 
question of the validity of his removal of Mr 
Stanton would come up on the hearing of a 
writ of habeas corpus that might be sued out 
by General Lhomas. The latter executed bond 
with surety to appear betore Judge Cartter to 
answer the complaint of Stanton, and at the 
appointed time appeared before the Jud 
with his surety, who surrendered him to the 
court. It was the plain duty of Judge Cartter 
to have ordered General ‘Thomas into the cus 
tody of the marshal, or to prison; but he did 
neither, because either would have been a re 
straint of his liberty and have made a ground 
for suing out a writ of habeas corpus tor a 
judicial inquiry into the cause of his deten 
tion. The case, immediately after hearing by 
the judge before whom the writ might be re- 
turned, could be taken to the Supreme Court, 
heard at once, and the questions of right be- 
tween Stanton and Thomas to the War Office 
and the constitutionality of the civil-ollice- 
tenure bill, would be before the court for its 
de cision, 

This was the purpose of Thomas, and by this 
time it had become apparent ; and the impar- 
lial and patriotic judge determined to defeat 
it by the disregard of his own official duty; 
and he refused to order ‘Thomas into custody, 
and consequently there ceased to be any ground 
for Thomas to sue out a writ of habeas corpus. 
Here a corrupt judge revealed himself, and 
afforded to the House of Representatives an 
opportunity to impeach him for corruption in 
othice, palpable and flagitious. But it was 
their bull that had gored the ox. 

The purpose and desire of the President, 
have the question of the constitutions ulity of the 
civil-rights bill decided by the Supreme Court 
is manifest; that it, and all other questions be- 
tween them have not been submitted to that 
test is due to the default of Congress. 

But the exclusion of important evidence by 
this court involves another and very 
error. ‘The Constitution says of impeachment, 
‘* No person shall be convicted without the con- 
currence of two thirds of the members present. ’ 
Convicted does not mean simply condemned, 
for a man may be condemned of a crime with- 
out or against evidence; but convicted means 
proved and determined to be guilty. ‘There may 
be condemnation, but cannot be conviction with- 
out proof. One of the necessary elements ol 


possession of and 
s. and all other que 
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Constitutic n, 


grave 


| conviction is evidence, and it might be impos 


sible on all the evidence of the defense in a 
case, and yet practicable and easy upon the 
residue after excluding a material part of it. 
The exclusion of material evidence is a part of 
conviction, and may be substantially and practi 
cally the conviction. 

But conviction is a totality, can exist only 
in solido, and in all its parts and processes, 
and as a whole, it requires two thirds ot ree 
Senators present. ‘To demand two thirds t 
convict, and to permit a majority to exc lude 
ail or a material part of the evidence w hich h 
might produce conviction, would not only be 
a hollow mocke ry, but an absurdity and con- 
wadiction. The constitutional rule, which re- 
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ernment to interpret and construe the Constita- 
tion for itself, and by it to determine the valid- 
ity of all acis of Congress, within the scope of 
the periormance ol their re pective function 
in the Government as to all questions not ad 


idgved the Supreme Court, bas heretofore 


heen a generally received principle, and has 
always been acted upon in the administration 
of the Government. lhat a Vresident was 
hound to execute an unconstitutional act of 
Congres without any question, until it was so 
decided by the Supreme Court, and by taking 
steps to have it subjected to that test, commit: 
ed an impeachable crime, is one of the absurd 
aud mischievous heres ot this day. 

In relation to this matter Mr. Madison so 
clearly expresses the true principles of the 
Constitution that | will dismiss it witha quo- 
tation from him, with the remark that the 
pouneiples which he expresses have always 
been yenerally held by ali the statesmen, courts, 
and jurists of America. Madison Papers, vol- 


ume four, page o 4, dated in 1834, 


“As the legislative, executive, and judicial depart 
ments of the United States are codrdinate, and each 
equally bound bo support tue Constilulion, it toilows 
thateach nust, in the exercise otf its lunctions, be 
guided by the text ot the Constitution according to 
iis OWN Interpretation of 1t; and consequently that 
ti the event ol irreconucilubie lterprelauions the 


Says: 


prevalence of the oue or the other departinent must 
depend on the nature of the case as receiving the 
final decision from one or the other, and passing trom 


that deer igh inlu cHect wWwilhoutl invvulviung the lunc- 
til lauv other, 

“But uuolwitustanding this abstract view of the 
coordinate and independent right of the three de- 
paruinvents lo expound the Constitution, the judicial 
departwent tnvst tumiliarizes to the publie attention 
aus Lue expositor, by the order of its functions in rela- 


tion to the other departments, and attracts most the 
pubie copnhdence by the composition of the tribunal. 
In the judicial department, in which constitu 


tionality as weil us legality generally flud their ulti- 


Inmate diseussion and operative decision; and the 
pubic delerence to and contidence in the judgment 

bat body are peculiarly inspired by Lhe qua (ties 
iaplied in ils members and by the gravity and de- 
Hberation of their proceedings, and by the advantage 
their pluraiity gives (heim over the unity of the ex- 
ecutive department, and their lirtoness over the mul 

(udinous Composition of the legislativedepartment. 

Without tosing sight, theretore, ot the coordinate 
relations of the three departments to each oller, il 
vay ailWays be expected that the judicial bench, 
wien happily tilled, will, for the reasons suggested, 

tf engage the respect and reiiance of the public 

the surest expositor of the Covstitution, as well 

tu Questions Within its cognizance Concerning the 
boundaries between the several departments ot the 
(iovernuient as in those between the Union and its 
luciivers 

Mr. Chief Ju tice, I believe these proposi- 
tions 10 be true; 

l. Lhe power of removal from oflice is an 
executive power, and is vested by the Constitu- 
tionin the Presidentsolely ; and, consequently, 
that so much of the act to regulate the tenure 
of certain civil othces as proposes to restrict 
the President's exercise of that power, is uncon- 
Blilutional aud void. 

2. ‘That the case of Edwin M. Stanton, Sec- 
retary of War, does not come within the opera- 
tion of that act, and it prese uted no obstrue- 
uuon to bis removal by the President if consti- 
Lutional, 

that the removal of Stauton produced a 
vacancy in the ollice of Seeretary of the De- 
pariment of War, which the President was 
authorized by the laws of Congress to supply 
for six months, by the designation of any per- 
son to perlorhagts Gulies for that period, 

1, ibat there is no evidence that the Presi- 
dent violated, or attempted to violate the ‘act 
to define and punish certain conspiracies,’’ the 
act which directs ** all orders and instructions 
relating to military operations by the Presi- 
dent or Se cretary ol War to be issued through 
the General of the Army, and in case of his 
inability through the next in rank,’’ or the act 

‘to provide for the more ellicient government 
rebel Statess’ And, moreover, 1 be- 
lieve the two acts last referred to were in conflict 
with the Constitution and void and of no effect. 

d. 1 believethe President has the same free- 
dom of speech which the Constitution guaran- 
tees to every American citizen; and if he had 
not, he has been guilty of no such abuse of it, 
as lo Constitute an impeachable offense. 

Upon these propositions, the truth of which || 


oi the 


| ot crimes and misdemeanors. 


SUPPLEMENT TO 


I do not doubt, | conelude that there is no 
ground whatever for the impeachment of the 
President, and pronounce my opinion that all 


the articles be dismissed. 

In conclusion, [I will « X press condemnation 
of the harsh spirit and flagrant violations of 
decorum with which this case has been prose- 
cuted in court; and especially of the violent 
and unjustifiable denunciations and oppro- 
with which some of the Man- 
have indulged themselves toward the 


brious epithets 
augers 
respondent. Such exhibitions certainly do not 
commend proceedings by impeachment before 
the Senate of the United States to the respect 


and high consideration of our countrymen or 


the world. 


OPINION 
OF 


JOUN 





HON. SHERMAN. 


This cause must be decided upon the reasons 
and presumptions which by law apply to all 
other criminal accusations. - Justice is blind 
to the olflicial station of the respondent and to 
the attitude of the accusers speaking in the 
name of ali the people of the Umited States. 
It only demands of the Senate the application 
to this cause of the principles and sateguards 
provided for every human being accused of 
crime. [or the proper application of these 
principles we ourselves are on trial before the 
bar of public opinion. ‘The novelty of this 
proceeding, the historical character of the trial, 
and the grave interests involved, only deepen 
the obligation of the special oath we have taken 
to do impartial jusuce according to the Con- 
stitution and laws. 

And this case must be tried upon the charges 
now made by the House of Kepresentatives. 
We cannot consider other offenses. An appeal 
is made to the conscience of each Senator of 
guilty or not guilty by the President of eleven 
specilic offenses. In answering this appeal a 
Senator cannot justily himself by public opinion 
or by political, personal, or partisan demands, 
or even grave considerations of publie policy. 
Llis conscientious conviction of the truth of 
these charges is the only test that will jusuty a 
verdict of gulity. 
should prevail here. In forming this convie- 
tion we are not limited merely to the rules of 
evidence, which by the experience of ages have 
been found best adapted to the trial of offenses 
in the double tribunal of court and jury, but 
we may seek light from history, from personal 
knowledge, and trom all sources that will tend 
to form a conscientious conviction of the truth. 
And we are not bound to technical definitions 
A wiliful viola- 
tion of the law, a gross and palpable breach of 
moral obligations tending to untitan ollicer for 
the proper discharge of his ollice, or to bring 
the ofhce into publie contempt and derision, is, 
when charged and proved, an impeachable 
offense. And the nature and criminality of 
the offense may depend on the official character 
of the accused. A judge would be held to 
higher official purity, and an. executive othcer 
to a stricter observance of the letter of the law. 
Che President, bound as a citizen to obey the 
law, and specially sworn to execute the law, 
nay properly in his high ottice as Chief Magis- 
trate, be held to a stricter responsibility than 
if his example was less dangerous to the public 
satety. Stil, to justily the conviction of the 
President, there must be specific allegations of 
some crime or misdemeanor involving moral 
turpitude, gross misconduct, or a williul viola- 
tion of law, and the proof must be such as to 
satisfy the conscience of the truth of the charge. 

The principal charges against the President 
are that he willfully and purposely violated the 
Constitution and the laws, in the order for the 
removal of Mr. Stanton, and in the order for 
the appointment of General Thomas as Secre- 
tary of War ad interim. These two orders 
were contemporaneous -part of the same trans- 
action—but are distinct acts, and are made the 
basis of separate articles of impeachment. 


God forbid that any other 
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Their common purpose, however, was to 
place the Department of War under the cop. 
trol of General Thomas without the advice and 
consent of the Senate. 

Un these charges certain leading facts are 
either admitted, or are so clearly proved that 
they may be assumed to be admitted. It thug 
appears that during the session of the Senate, 
and without the advice and consent of the Sen 
ate, the President did make these orders with 
the avowed purpose of gaining possession of 
the Department of War. That he knew that 
his power Lo remove Mr. Sianton was denied 
and contested both by the Senate and Mr. 
Stanton ; that this act was committed atter {ull 
deliberation, and with the expectation that 
would be etlective in expelling Mr. Stanton 
from the Department of War, and. that this act 
of removal was in no way connected with the 
|| power of the President to appoint or remove 
} a Secretary of War by and with the advice and 
consent of the Senate, but was the act of the 
President alone, done by him under claim that 
it was within his power under the Constitution 
and the laws. It is, therefore, not so much a 
question of intention as a question of lawtul 
power, 

lt the President has the power, during the 
session of the Senate, and without their con 
sent, toremove the Secretary of War, heis not 
guilty under the first, fourth, fifth, and sixth 
articles presented by the House: while, if the 
exercise of such a power is in violation of the 
Constitution and the laws, and was done by 
him willfully, and with the intent to violate the 
law, he is guilty, not only of malfeasance n 
office, but of atechnical crime, as charged by the 
first article, and upon further proot ot the co: 
spiracy alleged, is guilty, as charged by the 
fourth, fifth, and sixth articles. 

The power to remove Mr. Stanton is claimed 
by the President—/irsf, under the Constitution 
ot the United States; and second, under the 
act of 1780 creating the Department of War. 

First. Las the President, under and by vir- 
tue of the Constitution, the power to remove 
executive othcers ? 

‘The question involved is one of the gravest 
importance. It was fully discussed in the fir 
session of the I'irst Congress ; and latterly 
been so often discussed in the Senate that it is 
only necessary for me to state the general 
principles upon which my own judgment in this 
case rests. 

The power to remove officers is not expressly 
comferred upon the President by the Constitu- 
tion. If he possesses it it must be—l. from 
his general duty to see that the laws are faith- 
fully executed; or, 2. As an incident to his 
appointing power; or, 3. By authority from 
time to time conferred upon him by law. Is it 
derived from his general executive authority? 
‘Lhe first section ot the second article ef the Con- 
stitution provides that **the executive power 
shall be vested in the President.’’ 
three of the same article provides ‘that he 
shall take care that the laws be faithfully ex 
cuted.’’ ‘This duty to execute the laws no more 
includes the power to remove au ollicer than it 
does to create an ollice. ‘The President cannot 
add a soldier to the Army, a sailor tothe Navy, 
or a messenger to his oftice, unless that power 
is conferred upon him by law; yet he cannot 
execute the laws without soldiers, sailors, aud 
otlicers. His general power to execute the 
laws is subordinate to his duty to execute them 
with the agencies and in the mode and accord 

ing to the terms of the law. The law pre 

scribes the means and the limit of his duty, and 
the limitations and restrictions of the law are 

as binding upon him as the mandatory parts ol 
| the law. 

‘The power of removal at his will is not 
necessary part of his executive authority. lt 
may often be wise to confer it upon hitn; but, 
if so, it is the law that invests him with disere- 
tiouary power, and it is not a part, or a neces: 
sary incident, of his executive power. It may 
be, and often is, conferred upon others. 

‘That the power of removal is not incident to 

|| the executive authority is shown by the provis- 
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The second section of the act of 1759 pro- 
vic 
Pia here shall be in the said Department an 
i i re tol ippoipted by tl Lidl principal 
ollices { ' emy yed therein as | “hall deem 
proper, und to be called the chief clerk in the De 
peu t War, and who, whenever the said prin 
| oliver shall be removed from ollice by the 
bre lent of the United States, or in any other case 
o aney, shall, during such vacancy, have the 
iarge and custody ot all records, books, and papers 
appertaining to the said Department.” 
Phis was copied from the act organizing the 


Department of Foreign Affairs, which was the 


ihject of the debate so often quoted in this 
Cuust Whatever difference sof Opinion existed 
nus to the constitutional power ot the removal 
by the President, no one questioned the pur- 


pose of this act to declare and athrm the right 
of the President to remove the Seer tary of 
War. who denied the coustitutional 
power were willing to conter it by law as to 
heads of Departments, and the first draft of 
the bill eEXpressly 


moval on Loe Pre sident. 


Home 


conterred the power ol re- 
| his Wiis changed SVU 
to declare the power to exist and to provide 
Vhis 
act stands unaltered and unrepealed, unless it 
is moditied by the tenure-ol-ollice act. | 


for the vacancy caused by ils exercise. 


naer 
ib Lue power of removal by the President of a 
Ca ollicer has been conceded by each 
branch of the Government during every Admin- 
though disputes have existed as to 
pin ol the power 


rlhel 


istration 


the ori some deriving it from 


the Constitution and others from the plain in- 
tent of 17S8¥. Lhe power to remove 
Cabinet ollicers since the passage of that act 
was repeatedly recognized by all who took 
part in the debate in the Senate on the tenure- 
‘ 


ol the act 


it oilice bill-—the only question being as to the 
I do not 


understand the managers to question the cor- 


ric Ly ol Coutllmulng the power, 


rectness of this construction, but they claim— 
1. That the power of removal was limited to 
the recess of the Senate and did not 
exist during the session of the Senate; and 
2. That the power to remove Mr. Stanton 
s taken from the President by the tenure-of- 
act, 

Does 1789 make a distinction 
between removals during the session and dur- 
ing the recess of the Senate? Upon this point, 
at the opening of this trial, | had impressions 
founded upon a distinction that L think ought 
to have made in the law; but a tull 
eXaimination of the several acts cited, and the 
upon them, show that in fact no such 

If such had been the 
the framers of the act of 1789, 
lustead of stating the unlimited power of re- 
moval, they would have provided tor a removal 
during the recess of the Senate.”’ 
‘The debates show that no such distinction was 
claimed, and that the majority held that the 
unliunited power of removal was with the Presi- 
dent by virtue oft the Constitution. 

Phe subsequent acts of 1792 and 1795, in 
providin vacancies, made no distinction 
between vacancies during the session and dur- 
recess, aud in the numerous acts cited 
yy counsel, providing for the creation and 


tenure of othees, pussed prior to March 2, 


during 


the act of 


been 


debates 
distinction was made. 
Inivnlion of 


or Vacaney ** 


, lor 


os 


bhigy Uhre 
} 


S67, no distinction is made between a re- 
moval during the session and during the 
recess. Lhe practice has corresponded with 


this construction, In two cases the power to 
remove heads of Departments has been ex- 
ercised; the one by John Adams, in the 
removal of Timothy Pickering; the other 
by Audrew Jackson, in the removal of Mr. 

Lhe first case occurred during the 
! tl 


ana 


Duane, 
session ie latter during the recess. In 
with this construction, the com- 
missions of heads of Departments declare their 
tenure ty be during the pleasure of the Presi- 
. 
under which Mr. 
»w holds the Department of War 
limits his tenure **durmg the pleasure of the 
the United States tor the time 
his form of commission, used with- 
out question lor seventy years through memor- 
abie political contests, is entirely inconsistent 


with a construction of the act of 1789 limiting 


compliauce 
and the commisson 
mubon ! 


resident ol 


being. 


SUPPLEMENT TO 


the power of removal to the recess of the | 


senate, 
lhe distinction made by the Managers be- 
during the 


ession and during 
lirom the distinction made 


Lweent removrd 
the recess is Gerive 
by the Constitution between appointinents made 
during the session and during the recess; but 
this claim js inconsistent with the foundation 
upon which the tenure-of-ollice act rests. If 
removals are governed by the constitutional 
rule as to appointments, then the President 
may remove at pleasure during the recess, for 
he may then appoint temporarily without the 
consent of the Senate, and Congress may not 
limit this Constitutional power. 
wisely, as | have 
Claim, 


But Congress 
shown, rejected this 
lt has repeatedly dissevered removals 
from appointments, and has treated the power 
of removal not as a constitutional power, but 
as one to be regulated by law in the creation, 
tenure, pay, and regulation of offices and ofhi- 
cers; and therefore, in ascertaining whether 
the law makes a distinction between a removal 
during the session and during the recess, we 
must the intention of the law as 
gathered trom its language, history, and con- 
struction, and trom these we can derive no 
such a distinction. Nor can this dis- 
tinction be derived from the rarity of removals 
of Cabinet otticers during the session of the 
Senate, for the argument applies as well to 
removals during the reeess. Removals of 
heads of Departments are rare indeed; for 
when the tenure-ot-oflice bill was pending it 
was not considered possible that a case would 
occur where a head of a Department would 
decline to resign when requested to by his 
chief. 

The multitude of Cabinet ministers who have 
held oflice recognized this duty with but two 
excepuuions. [do not question the patriotism 
of Mr. Stanton in declining to resign during 
the recess: but cases of that kind must be of 
rare occurrence and dangerous example. It 


has 


ascertain 


trace ol 


was held by us all that the public satety and the | 


publie service demands unity, efliciency, and 


harmony between the heads of Departments | 


and the President. To legislate against this, 
and yet hold the l’resident responsible for their 
acts, would be unexampled iu our history, and 
therefore the lawalways gave the President the 
power to remove at his pleasure these and most 
other executive ollicers until we were com- 
pelled by the evil example of a bad President 
to limit this power. I therefore conclude 
that, prior to the 2d of March, 1867, the law 
invested the President with the power at his 


pleasure to remove Mr. Stanton both during | 


the session and during the recess, and the ques- 
tion remains whether by the tenure-of-ollice act 
that power was taken away from him. 

‘To determine the proper construction of this 
act we must examine its history and the par- 
ticular evil it was intended to remedy. 1t was 
introduced on the 3d day of December, 1866, 
being the first day of the second session of the 
Thirty-Ninth Congress. ‘Lhe President having 
formally abandoned the political party that 
elected him, undertook, by general removals, 
to coerce the ollicers of the Government to sup- 
port his policy. Lhe revenue service especially 
was deranged. and widespread demoralization 
threatened that branch of the public service. 


At that time nearly all civil officers of the | 


Government held at the pleasure of the Pres- 
ident; some by the express provision of law ; 
others under this general practice of the Gov- 
ernment, 

The President, for political reasons, during 
the then last recess, created vacancies by re- 
moval, and filled them by temporary appoint- 
ments. It was to check this evil that Con- 
gress undertook to regulate the tenure of civil 
othees, and to protect officers in the discharge 
of their duties. The bill originated in the 
Senate, and, as introduced, excepted from its 
operation the heads of Departments. ‘The bill 
was referred to a committee, and, as reported, 
the first section was as follows: 


“That every person (excepting the Secretaries of 


ii State, of the Treasury, of War, of the Navy, of the 


il 


——$—— 
_— ee, 
- 


Interior, the Postmaster General, and the Attorno 

General) holding anycivil office to which he has he y 
appointed by and with the advice and consent of 0 
Si nate, and every person who shall hereafter i , 

pointed to any such oflice, and shall becon > duls 
qualified to act therein, is, and shall be, entitled t; 
hold such office until a successor shall have been j, 
like manner appointed and duly qualified, ex sept a 
herein otherwise provided,” a 


I the 


On the 10th of January, 1867, &@ motion was 
made to strike out the exception of the heads 
of Departments, and was discussed at lengt} 
The exception did not rest upon any want of 
power in Congress to extend the Operation of 
the Dill to the heads of Departments, but upon 
the necessity of giving the President contr iI 
over these ollicers in order to secure unity and 
efliciency in his executive authority. Nearly 
all the duties of heads of Departments are by 
law required to be performed ‘*as the Pri Si: 
dent of the United States shall from time 
time direct.”’ 
law. 


l, 


) 
They are rarely preseribed by 
This is especially so as to the Seer tary 
of War, who issues all orders “by command 
of the President,’’ and by virtue of his offive 
is invested by law with less power than an ae. 
counting officer. His duty prescribed by the 
Constitution is to give his opinion in writing 
when called for by the President. His pre- 
scribed legal duty is to make requisitions upon 
the Secretary of the Treasury for the service 
ofthe Army. All his other duties rest upon 
the discretion, order, and command of the 
President. As the President is responsible 
for the acts of heads of Departments, as they 
exercise a part of his executive authority, ag 
their duties are not defined by law, as is the 
case with most civil officers, it was deemed 
unwise to take from the presidential oflice the 
power to remove such heads of Departments 
as did not possess his confidence. After de- 
bate the motion to strike out the exception was 
lost without adivision. At a subsequent stage 
of the bill the motion was renewed and wag 
lost by the decisive vote of 13 yeas and 27 nays, 
and the bill was then passed. 

In the House of Representatives the motion 
to strike out the exception was made and lost, 
but was subsequently reconsidered, and the 
motion was carried, and with this umendment 
the bill passed the House. 

The question again came before the Senate 


| upon a motion to concur with the House in 


striking out the exception of the heads of De- 
partments, and was fully debated, and again 
the Senate refused to concur with this amend- 
ment by a vote of 17 yeas to 28 nays. In this 
condition the disagreement between the two 
Houses came before a committee of confer: 
ence, where it was the bounden duty of the 
conferees to maintain as far as possible the 
view taken by their respective Houses. The 
usual course in such a case, where the dis- 
agreement does not extend to the whole of the 
bill, or to the principle upon which it is found- 
ed, is to report an agreement upon so much as 
has been concurred in by both Houses, thus 
limiting the change in existing law to those 
provisions which meet the concurrence of both 
Houses; therefore, the Senate conferees might 
properly have declined to extend the change 
of the law beyond the vote of the Senate, and 
certainly would not have been justified in 
agreeing to a proposition thrice defeated by 
the voteof theSenate. ‘Thedifference between 
the two Houses was contined to the sole ques- 
tion whether that bill should regulate the ten- 
ure of office of the heads of Departments. ‘The 


' Senate left them subject to removal at the 


pleasure of the President. The House secured 
their tenure subject to removal only at the 
pleasure of the Senate. After a long conier- 
ence, the act as it now stands was reported. 
The first section is as follows: 


* That every person holding any civil office to wh! *h 
he has been appointed by and with the advice ant 
consent of the Senate, and every person who sh ill 
hereafter be appointed to such office, and shal! be- 
come duly qualified to act therein, is and shall be 
entitled to hold such office until a successor shall have 
been in like manner appointed and duly qualitie l, 
except as herein otherwise provided: Provided, That 
the Secretaries of State, of the Treasury, of War, of 
the Navy,and of the Interior, the Postmaster Gen- 
eral, and the Attorney General, shall hold their ollices 
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nectively for and during the term of the President 
whom they may have been appointed and forone 
thereafter, subject to remov al by and with 


rdvice and consent of the Senate 


res 


What is a fair and legal construction of this 
n? First. That the teuure of civil offices 
erally should be left as in the original bill, 
pecial provision should be made for the 

of heads of Departments. Second. 

at the President appointing a head of a De- 
ment should not, during his term, without 
nsent of the Senate, remove him. Third. 

it after thirty days from the exp ration of 
e term of the President who % pointed a 
ead of a Dey vartment, the office the latter 


vould expire _ limitation. To this extent, 
id tv this extent alone, did the Senate con- 
rees agree to chi ange the e xisting g law. Che 
neral clause prohibiting removals of civil 


ticers is coufined to those who have been a 
nted by and with the advice and consent 
the Senate. The special clause prohibiting 

‘abinet officers is that thos 

been appointed by a I 

s term shall not be removed without the con- 
cont of the Senate. 

. distinction is kept up between heads of 

Departments and other civil officers, and the 

limitation upon the power of the Presi- 
lent already conferred by law is, that | 
ppointed such an officer he 


novals of ¢ g 
Sen ; 


resident during 


having 
shall not remove 
n during his term, without the advice and 
nsent of the Senate. In all other 
the law of 1789 remains unaltered. 
Was, then, Mr. Stanton appointed by the 
sident during his term of office? If not, 
iolds his office under inal commis- 
sion and tenure, and not under this act. If 
he is included in this act its effect is to deciare 
s office vacant April 4, 1865, for 
hirty days after the expiration of the 
e President who appointed him. 
bsurd purpose was intended. The plain pur 
» was to leave him to stawd upon hi 
nureand commission and to allow each Presi- 
ent for each term to appoint his heads of De- 
partments, with the consent of the Senate, and 
to secure them in their tenure during that term 
and thirty days thereafter, unless the Senate 
ooner consented to theirremoval. Ifthe pur- 
pose was to protect Mr. Stanton against re- 
moval why select the language that excludes 
him? Hewas not ap point d by this President 
r during this presidential term. How easy, 
f such was the | purpose, to say that ‘ at ads 
f Dewartments holding office or hereafter ap- 
| tuted should hold their offices,’’ &e. Lo 
old that the words inserted were intended to 
rn the President not to remove Mr. Stanton 
on peril of being convicted of a high misde- 
meanor, is to punish the President as a crimi- 
nal for the violation of a Delphic oracle. It 
impugns the caps acity of the conferees to ex- 
press a plain idea in plain words. 
I can only say, as one of the Senate conferees 
under the solemn obligations that now rest 
upon us in construing this act, that I did not 
understand it to include members of the Cab- 
inet not appointed by the President, and that 
it was with extreme reluctance and only to 
secure the passage of the bill that, in the face 
of the votes of the Senate, I ; ugreed to the re- 
port limiting at all the power of the President 
to remove he ads of Departments. What | 
tated to the Senate is shown by your records. 
One of your conferees [ Mr. BuckaLew] refused 
to agree to the re Dor, Another Mr. WIL- 
LIAMS | thought that a case of a Cabinet officer 
refusing to resign when requested by the Pres- 
ident was not likely to occur. I stated ex- 
plicitly that the act as reported did not protect 
from removal the members of the Cabinet ap- 
point ed by Mr. Lincoln, that President John- 
son might remove them at his pleasure; and] 
named the Secretary of Wa 
be removed, 


respt cts 


his orig 


that was 
term of 
a 

NO such 


his then 


‘as one that might 
I yielded to the opinion of the 
uate that no limitat 


powe r of the 


ion should made upon 
x sident to remove he ads 

f De spartments sol ly to secure the passage 
of the bill. I could not conceive a case where 
the Senate would require the P relident to per- 
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form his great executive office upon the advice 
} ] 


and through heads of Departments personally 


obnoxious to him, and whom he had not ap 


pointed, and, therefore, no such case was pro 
vided fo You did not expressly assent to this 


on, but you did not dissent. If eithe 
of you had dissented, | leave to each Senator to 
say whether, in the face of his previous vote, 
his con 


he report. 


struction of the law. made when this proceed 





ing could not have been contemplated, when 
Ul President and i member of his Cabinet 
were sup] d to bel lieve the act unconstitu- 
tional, made here in the Senate as an explan- 
tion for my yielding so much of your opinions, 
s binding upon no one but myself. But ean I, 
who made it and dee ared it to yo and still 
believe it to be the true and legal interpreta 
tion of those words, can I pronounce the Pres 
ident guilty of crime, and by that vote aid to 
remove him from his high ofhee for doing what 
I declared and still believe he had a lega right 
to do? God forbid! 
ae mperor attained immortal infamy 
by posting his laws sbove the reach of the 
people Sa the n punishing their violation as a 


crime. An 
this refin tyranny, if, when passing a 
law, he declared an act to be innocent, and 
judge pun 


crime. lor 


American Senator would excel 
ement ol 
then as a ished the same act asa 
vote for 
l’ebruary, and 


} tial 
to these articies, 


this reason | could not 
of the 21st of 


guilty’’ 


the resolution 
cannot say °° 

What the President did do in the 
of Mr. Stanton he did 
you repeatedly refused 
of the President—a power inat has been held 


by that otheer since the 


re moval 
under a power which 
to take from the office 
Gov 


tormstion of the 


nt ; 
ernment, and is now limited only by the words 


eral construction of 


of an act the lit which does 


Mr. Stanton. ‘This construction 
upon the act by the Cabinet 
was pending for the approval of the President 
In my judgment it is not shaken by the ingen- 
‘guments of the Managers. 
lhe original except ion was in the body « 
the section; it was inserted b yy the conferees in 
a modified form, as a proviso at the close of 
the section. The first clause relates to all civil 
officers, except heads of Departments. The 
second clause relates to heads of Departments 
and no other officers. The lause ex- 
pressly excepts the officers named in the pro- 
viso, and also those d: scribed in the fourth 
section. ‘To consider both classes of officers 
hin both clauses of the section is, it seems 
and forced construction 
of language, and certainly, when construed on 
] htfnl 


a criminal trial, is too doubttul upon which to 


no include 


was put when it 


ious a 


first ¢ 


as wit 


to me, an ul natural 


base criminal gui 
It follows, thatas Mr. Stanton is not protected 
by the tenure-of-civil-office act, his removal 
rests upon the act of 1789, and he, according 
to the terms of that act and of the 
held by him, and in compliance with the nu 
merous precedents cited in this cause, was 
lawfully removed by the President, and his 
removal not being contrary to the provisions 
of the act of Mare h 2, 1867, the first, fourth, 
fifth, and sixth articles, based upon his removal, 
must fail. 
The only question remaining in the first 
eight articles is whether the appointment of 
Thomas as Secretary of War ad in- 
second, third, seventh, 
is in violation of the Con- 
laws. and comes within the 
tenure act, and 
intent alle ged, if so, the 
President is guilty upon these articles. This 
depends upon th e construction of the clauses 
of the Constitution already quoted and of the 
roved February 13, 1795, Feb- 
of-office act. 


) appointment can 


commission 


General 
terim, as charge ‘d in the 
and eighth articles 
stitution and the 
pr nal clauses of the 
done with the 


{nfhie 
ol-omece 


was 


several! acts ap} 
1863, and the tenure 
er the Constitution ni 
be made by the Presid: g 
of the Senate, except by and with the 
and consent of the Senat 
rior officers as Congress may by law invest in 
+ the President alone. 


session 
advice 
‘h infe- 


‘nt during the 


: : 
€, unless of suc 
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ie . . ado 
By the act of February 13, 1795, it pro- 
vided 
‘That in case of vacancy in the office of Secretary 
of State, Secretary of the Treasury, or of the Seere- 


tary of the Depa 
; 


ment of War, or of any officer of 
either of tl said Dey tments whose appointment 
is notin the head thereof, whereby they cannot per- 
form the duties of their said respective offices, itshall 
be lawful for the President of the United States, in 
ease he shall think it necessary, to authorize any 
person or persons, at his discretion, to perform the 
duties of the said respective offices until a successor 
be appointed or such vacancy be filled: Provided, 
That no one vacancy shall be supplied in manner 
aforesaid for a longer term than six months,”’ 


stion might arise whether this 
whether the head of a 
rtment is an officer whose app Ointment 


act is constitutional: 


] iT pa 


even for atime mi oh t be de le rate rd t »the P res 

lent alot 1e during the session of the Senate, 
Its existence unrepealed would relieve the 
President from all criminal fault in acting 
ipon it; but it is in derogation of the plain 
constitu ional right ot the senate to partici 
pate in all important ay poin itments, and if 
: j 


ny Goeteny oes ears i his 


‘t applic l only to ‘three De partinents then 
existing, and was au intended to apply to 
vacanch existing, and not to vacancies to be 
maae, Its sole purpose was lo provi de for a 
temporary vacancy until the constitutional 


mode of appointment could be exercised, and 
could not infringe upon or impair the right of 
the Senate to participate in appointments. In 
the Statutes-at-Large it is designated as ‘* ob- 
solete ;’’ and is, in fact, superseded by the act 
February 20, 1863, (vol. 12, p. 646. ) 
his act, in its title, shows its plain object and 
purpose. It is entitled ‘‘An act temporarily 
the Executive Depart- 


} 
apy roved 


tO Supply Vacancies in 


rt 


ments in certain ecuses. It provides 
‘That in case of the death, resignation, absence 
from the seat of Government, or sicknessof the head 


of any executive Department of the Government, or 
if any officer of either of the said Departments whose 
appointment is noi ip the head thereol, whereby they 

innot perform the duties of their respective oflices, 
it shall be lawful for the President of the United 
States, in case he shall think it necessary, to author- 
ize the head of any other executive Department, o 
officer in either of said Departments whose 
appointment is vested in the President, at his disere- 
tion, to perform the duties of the said respective of- 
fices until a successor be appointed, or until such 
absence or inability by sickness shall cease: Pro- 
vided, That no one vacancy shall be supplied in man- 
ner aforesaid for a longer term than six months. 

“See. 2. And be it further enacted, ‘I bat all acts or 
parts of acts inconsistent with the provisions of this 
act are hereby repealed,” 


otner 


This act, together with the clause of the Con- 
stitution providing for vacancies during the 
recess, provides for all cases of vacancy ex- 
cept the one of removal duting the session of 
and that is left to be exercised as 
a part of the constitut ional power ot appoint- 
by and with the advice and consent of 
This act is complete in itself, and 
by its second section repeals the act of 1795, 
and all other acts providing for temporary ap- 
pointments. It is in harmony with the Con- 
stitution, for it avoids the doubtful power con- 
ferred by the act of 1795, of appointing a new 
officer without the consent of the Senate, but 
delegates to another officer, already confirmed 
by the Senate, t he power temporarily to per- 
form the duties of the vacant place. 

Under the authority of this act in the case 
of the vacancies provided for the President 
might have authorized the head of any other 
executive Department to perform te mporarily 
the duties of Secretary of War, and the coun- 
try would have had the r yy ty of a high 
officer already approved by the Senate. In 
that event no new officer would have been ap- 
pointed, no new salary conferred, no new agent 
of unauthorized power substituted in the place 
of an officer of ap} proved merit, no mere instru- 
ment to execute executive will would have been 
thrust in the face of the Sgnate during their 
session, to hold the office in spite of the con- 
stitutional power of the Senate and against 
their advice and consent. Under this act the 
Pre side nt had no more power to appoint Gen- 
eral Thomas Secretary of War ad interim than 
he had to appoint any of the leaders of the late 
rebellion. General Thomas is an officer of the 


the Senate, 


ant 
ment 


the Senate. 
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tto court-martial, and not an offi- 
pari in any sense a civil 


ibjec 
ID. 


artment olncer. 


Army, 
cer rs? 


of the ment, or 
or De; 


Did the act of March 2, 1867, confer this 
authority? On the contrary, it plainly pro 
hibits all temporary appointments except as 


ly provided for. The third section re- 
peats the constitutional authority of the Presi- 
nt to fill all vacancies happening during the 
ess of the Senate by death or resignation ; 
wid that if no appointment is made during the 
following se uch vacancy, the oflice 
shall remain in abeyance until an appointment 


pecial 


sion to fills 


is duly made an d confirmed; and provision is 
made for the discharge of the duties of the 
office in the mean time. ‘The second section 


provides for the suspension of an officer during 
and fi ry appointment 
during the recess. as exercised 
and fully exhausted by the ion of Mr 
Stanton until re mor d hy the Senate, in com- 
No authority whatever 
for any temporary ap 
ssion of the Senate. 


the recess, a tempora 
This pow? . = 
sSuspens 
p dis ance wil h the law. 
is conferred by thie act 
pointment during the s 
but, contrary, such an appointment is 
plainly inconsistent with the act, and could not 
be inf rred or implied from it. Lhe sixth sec- 
tion further provides : 


on the 


* Thatevery removal, appointment, oremployment 


made, had, or exercised contrary to the provisions 
of this act,and the making, signing, sealing, counter- 
signing, or issuing ot any commission or letter of 
authority for or in respet to any such appointment 
or employment, shall } leemed, and are hereby 
declared to be, high misdemeanors, and, upon trial 


aud conviction thereof, every person guilty thereof 
shall be punished by a fine not exceeding $10,000, or 
hy imprisonment not exceeding five years, or both 
said punishments, in the diseretion of the e ourt.’ 


] 


The language is Pp! 


ain, explicit, and was in 
rted not only fo jy yhibit 


all temporary 
appointments exc pt during the recess, and in 


the mod provide d for in the second section, 
but the unusual course was taken of affixing 
rn i. enalty to a law defining the official duty of 


» President. The original bill did not con- 
inin penal clauses; but it was objected in the 
Senate that the President had already disre- 
garded mandatory provisions of the law, and 
would this; and, therefore, after debate, these 
penal sections were added to secure obedience 
to the law and to give to it the highest sanction, 

Was not this act willfully violated by the 
President during the session of the Senate? 

It appears from the letter of the President to 
(irant, from his conversation with 
General Sherman, and from his answer, that 
he had formed a fixed resolve to get rid of Mr. 
Stanton and fill the vacancy without the advice 
of the Senate. He might have secured a new 
Secretary of War by sending a proper nomina- 
tion to the Senate. This he neglected and 
refused to do. He cannot allege that the Sen- 
ate refused to relieve him from an obnoxious 
minister. He could not say that the Senate 
refused to confirm a proper appointee, for he 
would make no appointment to them. The 
Senate had declared that the reasons assigned 
for suspending Mr. Stanton did not make the 
case required by the tenure-of-office act, but I 
affirm as my conviction that the Senate would 
have confirmed any one of a great number of 
satriotie citizens if nominated to the Senate. 
{ cannot resist the conclusion, from the evi- 
dence before us, that he was resolved to obtain 
a vacancy in the Department of War in such a 


Greneral 


way that he might fill the vacancy by an ap- 
pointment without the consent of the Senate 


and in violation of the Constitution and the 
law. This was the purpose of the offer to 
General Sherman. This was the purpose of 
the appointment of General Thomas. If he 
had sueceeded as he hoped he could have 
yo eo histemporary appointmentat pleasure, 

nd thus have defied the authority of the Sen- 
ate and the mandatory provisions of the Con- 
stitution and the law. I cannot in any other 
way account for his refusal to send a nomina- 
tion to the Senate until after the appointment 
of General Thomas. The removal of Mr. 
Stanton by a new appointment, confirmed by 
the Senate, would have complied with the 


| strong words “‘ high 


| crimes out of mere poli 


| or misdemeanor. 
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Constitution. The absolute of Mr. 
Stanton would h created a temporary 
vacancy, but the Senate was in session to share 
in the ap ypointme ntofanother. An ad interim 
appointment without authority of law, during 
the se ssion of the Senate . would pl the 
Department of War at his control in defiance 
of the Senate and the law, and would have 
an evil example, dangerous the public 
safety—one which, if allowed to pass unchal- 
lenged, would place the President above and 
ond the 


removal 
ave 


ace 


set 


Lo 


bey law. 

rhe claim now made that it was the sole de 
sire of the President to test the constitutionality 
of the tenure-of-otlice act, is not supported by 


reason or by proof. He mht, in August last, 
or at any time since, without an ad interim 
appointment, have tested this law by a writ of 
quo warranto, He might have done so by an 
order of removal, and a refusal of Mr. Stan- 
ton’s ri quisition ;. He might have done so by 
guing a head of a Department to the place 
vacant by the order of removal. Such 
was not his purpose or expectation. He ex- 
pected by the appointment of General Sherman 
at once to possession of the War Depart- 
ment, so when General ‘Thomas was appointed 
there suggestion of a suit at law until 
the unexpected resistance of Mr. Stanton, sup- 
ported by the action of the Senate, indicated 
that as the only way left. 


assis 
made 
ha t 
get 


no 


was 


Nor is this a minor and unimports int viola- 
tion of law. If upon claim that the tenure-of- 
office act was uuconstitutional, he might re- 


move an ollicer and place his instru iment or 
agent in pos session of it, he migh t in the same 
way and by the same 
of all the Executive Departments, of all the 
bureaus, of the offices of the Auditors, Comp- 
trollers, Treasurer, collectors, and assessors, 
and thus control, by his will, the purse and the 
sword. He knew that his power was contested, 
and he defied it. It is clearly shown that his 
purpose was deliberately formed and deliber- 
ately executed, and the means for its execution 
were carefully selected. 
that the appointment of General Thomas was 
a willful violation of the law in derogation of 
the rights of the Senate, and that the charges 
contained in the second, third, seventh, and 
eighth articles are true. 


means take posses sion 


The criminal intent alleged in the ninth 
article is not sustained by the proof. All the 
President did do in connection with General 


Emory is reconcilable with his innocence, and 
tnerefore I cannot say he is guilty as charged 
in this article. 

The tenth article alleges intemperate speeches 
improper and unbecoming a Chief Magistrate, 
and the seditious arraignment of the le gisl: ative 
branch of the Government. It does not allege 
a specific violation of law, but only personal 
and political offenses for which he has justly 
forfeited the confidence of the people. 

Am I, as a Senator, at liberty to de cide this 
cause against the President even if guilty of 
such offenses. ‘hata President in his pe ‘rsonal 
conduct may so demean himself by vice, 
immorality, habitual intoxication, gross neg- 
lect of official duties, or the tyrannous exercise 
of power, as to justify his removal from office 
is clear enough; but the Senate is bound to 
take care that the offense is gross and palpable, 
justifying in its enormity the application of the 
crime or misdemeanor.”’ 
we must guard against making 
ical di ffe rences, or the 
abuse of the treedom of speech, or of the ex- 
hibition of personal weakness, wrath, or im- 
becility. We do not confer the office of Presi- 
dent, and may not take it away except for crime 
The people alone may con- 
The Sen- 


gross 


And above all, 


vict and condemn for such offenses. 


'ate may not trespass upon the jurisdiction of 


the people without itself being guilty of usurpa- 
tion and tyranny. Better far to submit to a 
emporary evil than to shake the foundations 
of t e civil superstructure established by the 
Constitution by enlarging our jurisdiction so as 
to punish by removal from office the utmost 


I therefore conclude | 





latitude of discussion, crimination and rec; 





ination, mene so long as it is unaccor npa ved sate 
by unlawful acts, is but the foolish vay ‘ aa I 
libe rly. s ord 
The House of Representatives of the T 1 
Ninth Congress refused to rest an acey eee 
upon these speeches, and so of the pre ii 
House, until otheracts ofa different charac:.. a 
induced these articles of impeachni ent. ta 
must pass upon this article separately, 
upon it my judgment is that it does not 4 
a crime or misdemeanor within the me: 
of the Constitution. 
The great offense of the President econ [I ¢ 
of his opposition, and thus far successful 0) 
sition, to the constitutional amendment », Blot 
posed by the Thirty- Ninth Congress, which, aw 
approve d by near! y all the loys ul States, wi ild, 7. d 
if adopted, have restored the rebel State The 
thus have strengthened and restored the U 3 


convulsed by civ il war. Using thescatfoldi 
of civil governments, formed by him in th ' 
. t rit , ‘ “ite, , a , ] alt 
States without authority of law, he has ¢ ; 
feated this amendment; has prolonged , 

strife; postponed reconstruction and reunion ta 


and aroused again the spirit of rebellion aa 
come and subdued by war. He alone, of sled 
the citizens of the United States, by the w ae 
provisions 0 yf the Constitution, is not to have a . ‘ 
voice in adopting amendments to the ( ons a 
tution ; and yet he, by the exercise of a ba an 
| ful influence and unauthorized power, has « <a 
feated an amendment demanded by the res Thee 
of the war. He has obstructed as far as pene 
could all the efforts of Congress to restor Vehes 
and civil government to the rebel States. {J aa 
has abandoned the party which trusted |, id a 
with power, and the principles so often avow oral ‘1 
by him which induced their trust. aha 
Instead of coiiperating with Congress, hadi 
the execution of laws passed by it, he hia f th 
thwarted and delayed their execution, a nanee 
sought to bring the laws and the legislatiy euhos 
power into contempt. Armed by the Const ry 
tution and the laws, with vast powers, he | articl 
neglected to protect loyal people in the1 be 
States, so that assassination is organized a the 2 
over those States, as a political power to | befor 
der, banish, and maltreat loyal people, and | hima 
destroy their property. All these he n Presi 
have ascribed to alleged want of power, 01 act 0 
difference of opinion in questions of policy, that 
and for these reasons no such charges w there 


exhibited against him, though they affected 1! of tl 


peace and safe tyofthe nation. Whe n be adds the p 
to those political offenses the willful viclat Th 
of a law by the appointment of a high offic the ¢ 
during the session of the Senate, and wit! prov: 
its consent, and with the palpable purpose | “sail 
gain possession of the Department of War, State 
for an indefinite time, a ose is made not only euilt 
within the express language of the law a high resul 
misdemeanor, but one which includes all 1! speci 
elements of a crime, to wit: a violation of ex tain] 
press law, willfully and deliberately done with by st 
the intent to subvert the constitutional power otfici 
of the Senate, and having the evil effect Ther 
placing in the hands of the President unlimiti ing, 
power over all the officers of the Government a Pre 

This I understand to be the substance of th of th 
eleventh article. It contains many allegations Cx 
which I regard * the nature of the indne upor 
ment, but it includes within it the charg and 
the willful violation of law more specifical!y s resp 
out in the second, third, seventh, and eight! then 
articles, and I shall therefore vote for it. T 

The power of impeachment of all the officers artic 
of the Government, vested in the Senate of thes 
the United States, is the highest trust reposed resu 
in any branch of our Government. Its exel tion 
cise is indispensable at times to the safety 0! artic 
the nation, while its abuse, especially unc: te 
political excitement, would subordinate the a 


executive and the judiciary to the Jegislativ: Ane 


department. The guards against such a resi ven 
are in the love of justice inherent in the peo a 
who would not tolerate an abuse of power, at oe 
also in thesolemn appeal each of us have made len! 
to Almighty God to do impartial justice in this que 
cause. We dare not for any human consider: Ren 

1D 





* 


n disregard this oath, but guided by con- 
ence and reason will, no doubt, each for 
r his verdict upon these 


og to the law and the t 


charges 
stimony, and 


it DlaS Irom personal, poitical, Or pop- 


yself, rena 


nfl ience. This done we may disregard 
nal consequences and leave our judgment 
i eonduct in this great histor to 





est of time. 


OPINION 


OF 


ORRIS S. FERRY 





WON. 


Kleven articles of impeachm« nt are } 
House of Representatives against the 
lent of the United States. 
first. second, third, eighth, and elevent 


, } 11 . ‘ 
nend, wholly or in part 


‘ 


, upon the \ ult lity and 
tionof theactof Mareh 2, 1867, ** reg 

ating the tenure of certain civil offices,’ and 

pe considers d together in @ subse que nt 

m of this opinion. 

sixth, and seve 


ommission of the offense 


The fourth, fifth, nth charge 





technically 
either as defined by 
or by common law. It is sufficient to 

iy, in regard to these articles, that the 7 proof 
snotsustain the charge. Not 


nas ** conspirac y; 


stimony | has 
een adduced to eeaes a ‘* conspiracy by the 
lent with any person other than Lorenzo 
and the evidence exhibited is sub 
‘ lly confined to the letter of authority of 
February 21, 1868, signed by the former, and 
acceptance of the place of Seeretary of War 
linterim by the latter. The conduct of Gen- 
lhomas scems to have been influenced by 
a mistaken idea of the obligation of military 
edience, (to which, indeed, the phraseology 
the letter of authority affords some counte- 
».) while the President treats we as a 
subordinate rather than as a confederate. 

So, also, the proof fails to sustain the ninth 
article, which is based upon the conversation 
etween the President and General Emory on 

e 22d of February, 1868. The only evidence 
before us is the testimony of General Emory 
himself, which discloses the declaration by the 
President of his opinion of the validity of an 
act of Congress, but affords no reason to infer 

it it was given as charged, ‘*‘ with intent 

ereby te induce said Emory, as commander 
the depart ment of W ashington, to violate 
e provisions of said act,’’ &e. 

"The specificat ions of the tenth article, as to 
the delivery of the speeches, are substantially 
proved, but the legal conclusion, that thereby 

said Andrew Johnson, President of the United 
States, did commit and was then and there 
cuilty of a high misdemeanor in office,’’ does not 
result from the establishment of the truth of the 
specifications. ‘The speeches proved were cer- 
tainly not indictable, either at common law or 
by statute, nor were they in any sense acts of 
otticial misconduct or omissions of official duty. 
hey were vain, foolish, vulgar, and unbecom- 
ng, but the Constitution does not provide that 
a President may be impeached for the exhibition 
of these qualities. 

Contenting myself with these observations 
upon the fourth, fifth, sixth, seventh, ninth, 
and tenth articles of impeachment, I find the 
respondent not guilty upon each and all of 
them. 

‘Lhe first, second, third, eighth, and eleventh 
articles remain to be considered. and upon 
these I am constrained to arrive at a different 
result, | accept, preliminarily, the construe- 
tion given by the Chief Justice to the eleventh 
article: 





nance 


™ The gravamen of this articleseems to be that the 
resident atte mpted to defe at the execution of the 


tenure-of-office act. * . * Thesin- 
zie substantive matter charged is the attempt to pre- 
eat the exec ‘ution of the tenure-of-office act. * 
as . 


* This single matter, connected with the 
er matters, previously and subsequently alleged, is 
larged as the high misdemeanor ot which the Presi- 
‘ent is alleged to have been guilty. The general 
que stion, guilty or not guilty of a high misdemeanor 
as ¢ ‘harsed, seems fully to cover the whole charge.’”’— 
Remarks of the Chief Justice, Impeachment Trial, p. 


1D. 


THE 


CONGRESSION 


If an actual violation of the tenure-of- office 


act is a high misdemeanor, as declared by the 


act itself, then, in my judgment, the atlempi 
to deteat to “*preve ne executi ot 
bat act Dy the Pres len tf the United State 
varged with the whe res} Vv ¢ x ec 
tive duty, is a high misdemeanor in oflice, for 
whose commission the Constitution subjects 


} 


him to impeachment and removal from ollice. 

With this preliminary statement 
that my Opinion upon the second, third, eighth, 
and eleventh arti “and must 
stand or fall with the opinion which I have 
ormed upon the first. ihe greater portion of 


[ opnserve 


cles arises out ot 


my remaining observations will therefore be 
directed to that article. 

(he substantive charge in the first article is 
the removal of Mr. Stanton, contrary to the 
provisions of the tenure-of-olhce act. It is 
true that the removal is alleged only indire etly, 


but it is familiar law that the technicality of 


an indictment 1s unnecessary In articles of 1m- 
peachment. Lhe first article states in detai 
what the President did and the intent with 
which it was done, name iy, to violate the act: 
and the facts stated constitute in éffect an actual 


removal, with which statement the evidence 
aiso accords. 

On the 21st of February, 
sends written notice to Mr. 
him ‘** you are hereby removed.’’ On the 
day the President informs Lorenzo 
that Mr. Stanton has ** been this day removed,”’ 
and appoints the 
ad interim. 


1868, the President 
Stanton stating to 
same 
ihomas 


(Adjutant General Secretary 
Che Secretary ad interim is in- 
vited to take and does take his | lace as Seere 

tary of \ ar in the 
day to the present ; 
retary be the President and Cabinet, 


Cabinet councils from that 
is recognized there as Sec- 
and Mr. 
Stanton is carefully excluded; and finally, two 
nominations of a permanent Secretary have 
been sent to the Senate by the President ‘* in 
place of Edwin M. Stanton, removed.’’ By 
these acts the President must stand or fall; 
according to them he is to be tried, and he 
accepts the issue. 

Was, then, the removal of Mr. Stanton a high 
misdemeanor as charged ? 
the tenure-ot-« 


Lhe sixth section of 
fice act is as follows: 


‘Every removal, appointment, or employment 


made, hud, or exercised contrary to the provisions 
of this act, and the making, signing, sealing, cour 


tersigning, or issuing of any commission or letter of 
authority for or inrespect to any such appointment 
or employment shall be deemed, and are hereby de 
‘lared to be, high misdemeanors, and upon trial an 
conviction thereof every person guilty thereof sha 
be punished by a fine not exceeding $10,000, or by 
imprisunment not exceeding five years, oO! both said 
punishments, in the discretiow of the court.” 


If “ statute 1s valid, and Mr. Stanton i 
within its provisions, the character of the of 


] 
i 


1.) 1 ‘ 
fense eer seem to be unmistakable. 


Che President denies its validity, asserting 
“That the Constitution of the United States con- 
fers on him as part of the executive power, and as 
one of the necessary means and instruments of per 
forming the exécutive duty expressly imposed upon 
him by the Constitution, of taking care that the laws 
be faithfully executed, the power alan 
oF removing fre m office all ¢ reeutive offi erator maseto 
be judged af by the President alone.’’— 


cle 4. 


and all times 


Anawer to Arti 


Of course this claim would extend not only 
to the act of March 2, 1867, but would sweep 
from the sta every act fixing any 
tenure of ollice except the pleasure of the Pres- 
ident. The assertion of these extraordinary 
prerogatives rests upon the foll ywing words of 


the Constitution : 


tute-book 


‘The executive power shall be vester d ina Presi 
dent of the United States of America. 

It is not pretended that there is a word in 
the Constitution besides these that confers upon 
anybody the power of removal from office, ex- 

ept in cases of impeachment It behooves us, 
then, to inquire what is this ‘* executive power”’ 
which is ** vested’? in the President of the 
United States of America? 

Executive powers differ in different nations. 
A Russian ezar has executive power quite 
unlike that of a British sovereign, and we have 
hitherto supposed that of the latter to be equally 
dissimilar to the authority of a republican 
President. How. then, shall we measure the 
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“i States? Sim- 
ment 
expressly conier a power t We must submit. 
ace the 


power ynewhere for the well-erdering of the 


executive function in the Unite 


ply by the Constitution. Does that instru 


Is it silent, and is it necessary fo | 


‘ \ . os 

ate % We must search the Constitution to 
find the authority which is clot 1 with the 
function of creating or decignating the proper 


lepositary. 
power of 


. 
he Constitution is silent upon the 


} 
removal; but this isa power that may be need 
tul for the weil-ordering of the State: and turn 


ASL cla we of the « ghth section ot 
the first article of the Constitution we tind the 


authority given to Congress ** to make all laws 


which shall be ne iry and proper for earry- 
ing into execution all powers vested by this 
Cor titution in the Gorernmen? af Ne l it ral 
Niates.ortnany Department oft ] 7 pf? 

lt would certar ly seem too plain for argu 
ment that the ‘tact regulating the tenure of 
| othees’’ is within the ve ry letter 
authority. The judg 


ment of the Senate, three times detinitely ex- 


certain cry 


of this constitutional 


pressed, has been in conformity with these 
views, and to that judgment | adhere. 


he inquiry whether Mr. Stanton is within 


| s ' y } 
ie provisions of he law has been « omplicated 


t 
by the ingenuitv of counsel, but, upon a fair 


little dith 


consideration of the act, presents 


culty. The first section 1s as follows: 

* Every pers ling any civil office to which he 
has been appointed by and with the advice and con 
sent of the Senate, and every person who shall here 
after be apy ted to any such oflice, and shall be- 
com luly qu tied to act therein, is, and shall be, 
entitled to hold such office until a successor shall 
have been in like manner appointed andduly qual 
fied, except as herein otherwise provided: Provided, 
That the Secretaries of State, t tine lreasury, of 


War, of the Navy, and of the Interior, t Postmaster 


General, and Attorney General, shail hold their 
off es respectively for and during the term of the 
President by whom they may havo been appointed, 
and for one month thereafter, sul t to removal by 


and with the advice and consent of the Senate, 


It is elaimed that the debates in Congress, 
and especially In the Senate, On the passage 
ot the aet, demand a constructio which shall 
exclude Mr. Stanton from its provisions. I 


1 


remark here that 
( mfounded with what is termed **<« 


these debates should not be 


item po- 


raneous construction.’’ IL shall have occasion 
na 
to consider the latter in another piace, The 


debates may propel 'y be eXamined in order to 
ascertain the inteat of the makers of the law. 
Il was not in Congress at the passage of the 
act, and must consider it in its historie and 


} } 


aspect. lhe counsel who opened the 


President very truly 


legal 
case for the 
page 375, Impeachment Trial 


, ; 
remnarKked, 


his clin as Senators very well know, had a pur- 


pose; there was a practical o ct iu the view of 
Congress: and however clear it might seem that the 
language of the law, when applied to Mr. Stanton’s 
ase, would exclude that case; however clear that 
might seem on the mere words of the law, if the 
purpose of the law could be discerned, and that pur- 
pose plainly required a different interpretation, that 
different interpretation should be given.” 

What, now, was the practical 
law so far as it refers to Cabinet officers? I 
think that no candid reader of the debates in 
the House of Rep resentative can doubt that 
that body intended to protect all the members 
of Mr. Johnson’s Cabinet against removal by 
the President alone. Kightly or wrongly, they 
felt that it would be safer fur the country to 
have the Departments in the hands of the ex- 
isting Cabinet othicers until the Senate should 
consent to their removal. I think that it is 
also evident that the willing to 
leave with the President the power of remov- 
ing all Cabinet officersas theretofore practiced. 

Here the two Houses disagreed, and in the 
bill as reporte d by the conterence committee 


‘ 


ybiect t 


Ot tos 


senate was 


there was a compromise. | think that the 
House supposed that it had attained its object 
by the bill as reported by the conterence com- 
mittee, by keeping in all the Cabinet officers 
until one month after the close of the current 
presidential term Senate should 
sooner consent to ‘their re moval, I think that 
the Senate supposed that it had gained its point 
so far as the Secretaries appointed by Mr. Lin- 
colu were concerned. Jam thus brought to 


unless the ¢ 
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the necessity of construing a law passed by one 


House with a different intention from that 
which animated the other. Lam, of course, 
leit to determine the true intent and meaning 
of the law by the law itself, giving to its lan- 
ywunage its ordinary legal cope and s onific ation. 

Coming thus to the consideration of the first 


1S materiai to 
srved that it does 
ith the incidents of offices, but with 
the franchises of persons. It regulates tenures, 
terms, of office. It is only the opposite 
view, which has no sanction in the statute, that 
can lead to a misconception of its scop¢ 

The word tenure comes to us from the 

of real estate: 


‘The 


ors tenants, 


(which alone 


Will he 


the 
Mis bgulry, lt 


ot deal v 


seclion ol act, 


1 
Ost 


not 


law 


thing holden is styled a tenement, the possess 
and the manner of their possession a 
2 Bla, ( om., OV. 


Webster defines the 
‘Tenure: the act or right « 
Manner of holding in general.’ 

It is ht or 
and as such is tre: 
Lhe body of the 


tenure,”’ 
word as follows: 
of ch ylding as property. 


title pertaining to a 

ed throughout the 
section compre thends ** every 
pos von he ding civil office, and is restricted 
only by a single except namely, the persons 
described in the proviso a holding their oflices 
during the term of the President by whom they 


were appointed. The counsel for the Presi- 


a rig person, 


statute, 


ion, 


dent (page 1099, Impeachment Trial) quotes 
the proviso: 

_“* Provided, That the Secretaries of State, of the 
Treasury, of War, of the Navy, and of the Interior, 


the Postmaster General, and the Attorney General, 
shall hold their oflices respectively,’’ &c. 


And adds: 


“That does not meanthe men; it meansthe offices 
shail have that tenure.” 
This certainly sounds like absurdity. The 


Secretary of State or of War is not an office 


but an officer; a person holding an office. An 
otlice has no tenure; the possessor of an office 
has that ‘* manner of possession,’’ that ** act 
or right of holding,’’ that ** manner of hold- 
ing,’’ which is a tenure. The absurdity be- 


comes apparent if we read the proviso accord- 
ing onstruction of the ingenious counsel 
tor the President ; 

** The offices of Seeretary of State, of War, &c., 
hold their respective oflices,”’ &c. 

It follows, therefore, as suggested by one of 
the Managers, that it is immaterial whether 
we consider Mr. Stanton as holding his office 
during the term of the President by whom he 
was appointed or not; all agree that he was 
holding the office; if within the term of the 
President by whom he was appointed he is 
embraced in the proviso; if not within such 
term, he was a ‘‘ person holding civil office,”’ 
and protected by the body of the section. 

If, now, I turn to contemporaneous construe- 
tion to ascertain the meaning of the law, I find 
such a construction given both by the execu- 


to the « 


tive and legislative departments of the Govern- 


ment. Whatever the President or his Cabinet 
may bave thought before the final passage of 
the act of its effect upon Mr. Stanton, a period 
arrived within a few months after its passage 
when it became necessary for Mr. Johnson to 
give it a practical construction. He informs 
us that he proceeded with great and anxious 
deliberation, and the evidence before us demon- 
strates that he arrived at the conclusion that 
Mr. Stanton was Within the act. 

On the 12th of August, 1867, the President 
suspended the Secretary of War from office, in 
conformity with the provisions of the act. By 
the same authority he appointed General Grant 
Secretary ad interim. He notilied the Secre- 
tary of the Treasury of his action, citing the 
act by name as the authority for such notifi- 
cation. He sent in his reasons to the Senate, 
pursuant to the law, and, as he informs us, 
hoped for the concurrence of the Senate and 
the removal of the Secretary, in accordance 
with the law. 

It is too late now to 4o away with the effect 
of this executive conscruetion by the assertion 
that a power of suspension has been discovered 
in the Constitution which has never been exer- 


shall 


SUPPLEMENT 


cised and never 
foundation of the 
{ pon presentat 


T¢ ) 


thought of before since the 
(yovernment. 

er s 
President’s 


ihe ion of the 





ns for the removal of the Secretary the 
i ive a legislative construction to the 
statute. it proceeded in exact conformity with 
the terms of the law; it considered the reasons; 
t debated them; it refused to concur in them, 


and sent thereof to the President. I am 
not aware that a single Senator in that debate 
suggested that Mr. Stanton was suspended by 
virtue of the Constitution, or that he was not 
embraced in the protection of the tenure-of- 
act. 


notice 


olflice 
consideration of the de- 
ying the passage of the act, 
ynstruction of the language 


on. a fair 
Ne, & lait 


per ci 
i 


upon the pri 
ot the act itself 
to it by the executive and 
Government, I find 
embraced within the pro- 
ction. 


construction given 
legislative 
Mf 
| 


‘ 


branches of the 
r. Stanton to be 
visions of the first s 

| find, therefore 
it includes Mr. 
the presidential power of removal without the 


i . 
consent of the 


+l 
, the act 


senate. 


| find that the President has deliberately 
broken this law, and, by its express terms, has, 
in so doing, committed a high misdemeanor. 
it is urged, ee that the offense is not 
complete beca » the criminal intent was ab- 
ent It is said that the lawwas broken to test 
con titutionality. lo this the obvious an- 
wer is, he who breaks a law for this are 
ust take the risk of its being held to be con- 
itutional by the proper tribunals. In this 


Senate is the proper tribunal for the 
trial of the question, and it aflirms the consti- 
tutionality of the law. 

find, in fact, that it was the 
sident to try the constitu- 
tional question. ‘The means adopted were not 
adapted to that end. Upon the removal of 
Mr. Stanton the latter could have no remedy 


in the courts, and the President, 


But L do not 


intention of the Pre 


1! 


, and upon the contemporaneous | 


° | 
to be valid, and that 
Stanton in its protection against || 


i to the 


| and 


in favor of or against the whole system of ro. 
construction adopted by Congress, accordin . 
views of the Mr. St; 
was known to favor that system, as the Pr : 
dent himself declares in the letter to Gener, 
Grant. , 
And Lerein I find the intent of the Pre 
dentin this removal of the Secretary an inter: 
to defeat the will of the ' 


possessor. 
mn 


te . people already crys 
lized inso law, and substitute his own wi! 


stead; an intent unlawtul, unconsti 
revolutionary, and which, bre 

into overt act, in the removal of Mr. Sta 

gives to that act a deeper tinge of guilt 


to any mere violation of a nal 


i 


attaches 
Statute. 

Complaint has been made because upon th 
question of intent the Senate refused to hear 


| the testimony of Cabinet officers as to the ad 


| vice given by them to the Preside nt. 


1} 
| 


though time 


and opportunity have been ample since the | 


passage of the 
initiate legal proceedings himself. 

The evidence in this case exhibits the rez al | 
intent with perfect clearness. 
of the Presi 
last two years, as proved before us; his in- 
termeddling with the southern Legislatures in | 
opposition to Congress, as shown by the Ala- 
bama telegram ; his conversation with W ood, 
unfolding his purpose of distributing a pat- 
ronage, whose emgluments exceed twenty- 
million ars a year, for the purpose of 
creating a party hostile to the measures of 
all these di a fixed and 
unconstitutional design to a pre- 
vent’’ the Grauthes 


1 


} 
OuUeC dol] 


Congress smonstrate 
‘*defeat’’ 
execution of the laws. 


he was honest in all this, and that ‘he believed || 


that the laws ought to have been defeated. So 
were Charles | and James II honest in their 
ideas of the royal prerogative ; but those ideas 
brought one to the block and cost the other his 
crown. In this country the Legislature is the 
organ of the people, and the laws are the peo- 
ple’s will. lor the Executive to set his own 
will in opposition to the will of the people, 


‘The declarations | 
lent at different periods during the | 


expressed through Congress, and employ the | 


powers vested in him for other purposes to that 
end, is repugnant to the whole spirit of the 
Constitution. 

Yet the evidence leaves no doubt that such 
has been the persistent course of the President | 
for more than two years. 
Stanton had become a formidable obstacle to 
the designs of Mr. Johnson. ‘The message of 
the latter of December 12, 1867, communicat- 
ing the reasons for the suspension of the Sec- 
retary, and the answer to the first article of 
impeachment, disclose the irreconcilable na- 
ture of their differences, and, as is evident 
from the President's letter to General Grant, 
these differences culminated soon after the pas- 
sage of the supplementary reconstruction bill 
of March 23, 1867. From the time of the pas- 
sage of that bill the possession of the Depart: | 


In this course Mr. | 


} 
j 
| 


law, i never attempted to | 


| reader of the articles 


| Ca 
not conceive of any proposition more dar 

ous to the stability of our institutions than that 
the President may shield himself from impea 
ment for high crimes and misdemeanors behind 
the advice of his Secretaries. — ae t] 
common-law objection of irrelevancy, h « 
dence should be excluded upon the grave; 
siderations of public pol icy. 

Upon this review of the law and the testi- 
mony I find that the President is guilty ofa 
high misdemeanor as charged in the first a 
cle of impeachment. 

It is a necessary result of this opinion that 
[ also find him guilty of high misdemeanors as 
char ged in the second, third, e ighth, and ¢ 
enth articles of impeachment. I do not t 
it needful to elaborate the legal and log 
connection, as it will be obvious to any caretu 
themselves, keeping in 
mind that the construction a by the 
Chief Justice is applied to the eleventh art 


| as before stated. 


1] 


| 
| 
| 
| 


' to remove Edwin M. Stanton from the oftic 


| violation of law and of the Constitution of th 


| tunity to detend himself. 


OPINION 


OFf 


HON. WILLIAM P. FESSENDEN. 





The House of Representatives have, under 
the Constitution of the United States, presente of 
to the Senate eleven distinct articles of im- 
peachment for high crimes and misdemeanors 
against the President. Each Senator has sol- 
|| emnly sworn, as required by the Constitution, 
| to ‘*doimpartial justi ice according to the Consti- 
tution and the laws,’’ uponthetrial. It needs 
no argument to show that the President is on 
trial for the specific offenses charged, and tor 
none other. It would be contrary to every 
principle of justice, to the clearest dictates of 
right, to try and condemn any man, however 
guilty he may be thought, for an offense 
charged, of which no notice has been given to 
him, | and against which he has had no opp 
The question then's, 
as propose 2d to every Senator, sitting asa judge, 
and sworn to do impartial justice, *‘1s the 
President guilty or not guilty of a high crime or 
misdemeanor, as charged in all or either of the 
articles exhibited against him ?’’ 

The first article of the series substantially 
charges the President with having attempt ed 


e of 


Secretary of War, which he rightfully held, 
United States. 
unconstitutional attempt to remove Mr. 
ton in the manner alleged in thearticle, whether 
successful or not, is a high misdemeanor in 
| office, the first obvious inquiry presents itse!|, 
| whether underthe Constitution and the laws 
President had or had not aright to remove 
otiicer at the time such attempt was mace, 
Senate being then in session. To answer thls 
inquiry it is necessary to examine the sever! 
provisions of the Constitution bearing upon te 
question, and the laws of Congress applicabie 
thereto, together with the practice, ifany, which 


Granting that an illegal aud 
Stan- 


| has prevailed since the formation of the Gos 


/ernment upon the subject of removals from 
| ment of War would confer vast influence either |/ office. 





son, ¢ 
dent ¢ 
the e3 
his ob 
the C 
a 

his su 
only 
and ( 
and « 
their 
finall 
debat 
inde 
legis] 

5. 

whicl 
recog 
dent. 
wise, 


rh 
estal 
of St 
of th 
the 
that 
seco 

“SI 


be in 


cer al 
C reel 
durit 
appr 








Al 
‘ : 
ah 
A r 
} 
t 
iS Ss 
i ' 
} 
~ i 
( 
) 
ry r 


from 


provisions of the Constitution a 


»plicable 
VE ry fi LW. ] 


I 
They are as fi 


jut stion are 


Le ll. Seerion 1. ** The exec 


President of the United Stat f 


1, Src. 2. He[the President)” 


minate, and, by and with the advi i 


A Lh uv 





{ api I | : 
( ( rs tf ] | 
are notl I l W 
beau )O € a Lea i 
( ection: 


e President shall have power to fill up all vaecan- 
may happen during the ree 


commis ns whi h shall expire at the 


ss of theSenate 





r next ses yr. 
(rt. 11.Sec.4. The President, Vice President, and 
vil officers of the United States shall be removed 
Mm impeachment for and convi 1 of 
bribery, or other high crimes and misd¢ 
vhole an f ) * pan va] from 
whore gue mM OL removal il L ¢ 
: , ; .< © 
inder the consideration of the | { : 
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ussembled after th Lo} n of Con 
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n and \ Ss mucn dist SS( | i é ( 
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yt expressly given except im] 
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t clause, 16 Must exist am 


vers of the Constitution. 
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iif tO De In 108 nature an ¢ ; 

| while some, and among \- 
son, contended that it belonged to the Presi- 
alone, because he alone was Veste d with 


executive power, and, from the nature of 
s obligations to execute the law and to def nd 
Constitution, ought 
subordinates, others thought thatas he could 
ly appoint officers 


‘by and 
id consent of 
| 


to have the control ¢ 


with the advice 


the Senate’’ the same advice 


and consent should be required to autho f 
their removal. Che first of these constructions 
finally prevailed. ; | at aan 
laily prevailed, aS those who have read ‘ 
: ; 1 1 ’ 
lebates of that period well know his was 
inderstood and avowed at the time to bea 
] a > + os wl Y $34 ‘ } 
egislative construction of the Constitution, Dy 


9 
vhich the power of removal fr« 
\FNIZE las exclusively vested in the 


t. Whether right or wrong, wise or un- 


\ son dl ee ok ao ’ 
wise, such was the decision, and several lav 
ere immediately enacted in terms recogniz 


‘ +, . 
onstitution, 


ng this construction of the ¢ 
‘he debate referred to arose up 
oh at. s . : 
establishing what is known as the Department 
Ot State. i 


ll for 


on a bi 
And in accordance with the decision 
of that First Congress the right and power of 
the President to remove the chief officer of 
that Department expressly recognized in the 


ft) 


second section, as follows: 





“Sec. 2. { tbe vt further enacted, Ti it the re shall 
:in the said Department an inferior officer,” &e., 


7 who, whenever the said prince pat of 
cer shall be removed from office by the President of th 
Lnited States, Or in any other case of vacan: 
luring such vacancy, have the charge,’’ 
approved July 27,1789. 





[he same provision is found in totidim ver- 
in the act establishing the Department of 
War, approved August 7, 1789; and terms 
| ially definite are found in the act to estab- 
sh the Treasury Department, ay 
ember 2, 1789. 
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v¥, convinced of its unconstitutionality, 
{ did doubt its exped ev, and feared 
hat it w i | productive more evil than 
i ( mn. t ever, to 
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worthy of consideration, 








( isi re ce nt,’ and that °°’ ich olncel shall 
act accordingly a very striking change ol 
phrase yy. The question ha iowever, in 
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aden < the oath as President, assumed the 
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act of March 2, When does the one 
month after ‘‘ the expiration of the term of 
the President by whom they have been ap- 
pointed’’ expire? A President without a term 
of office would, under our system, be a singu- 
lar anomaly, and yet to oath a result does this 
argument lead. lain unable to give my assent 
to such a proposition. 

If Mr. Stanton was legally entitled to hold 
the office of Secretary of War on the 21st of 
February, 1868, as averred in the first article, 
he must have been so entitled by virtue of his 
original appointment by President Lincoln, for 
he had received no other appointment. If the 
act of March 2. 1867, terminated his office, he 
must, to be legally in office on the 21st of Feb- 
ruary, 1868, have been again appointed and 
confirmed by the Senate. He must, there- 
fore, be assumed to have held under the com- 
mission by the terms of which he held * dur- 
ing the pleasure of the President for the time 
being.’ After the death of President Lin- 
coln, then, he held at the pleasure of Presi- 


1867? 


SUPPLEMENT TO 


of the Constitution, was, in fact and in law, 
President of the United States. How could 
all that be, and yet that successor be held to 
have no term atall? ‘To my apprehension such 
a construction of the law is more and worse 
than untenable. 

The word ‘‘term,’’ as used in the proviso, 
when considered in connection with the obvious 
design to allow to each person holding the 
presidential office the choice of his own confi- 
dential advisers, must, I think, refer to the 
period of actual service. Any other construc- 
tion might lead to strange conclusions. For 
instance, suppose a President and Vice Pres- 
ident should both die within the first year of 
the term for which they were elected. As the 
law now stands, a new election must be held 
within thirty-four days preceding the first 
Wednesday of December then next ensuing. 


| A new term of four years would commence 
| with the inauguration of the new President 
| before the term for which the preceding Pres- 


dent Johnson, by his permission, up to the || 


vassage of the act of March 2, 1867, and might 

Seas been removed by him at ueny time. Did 
that act chunge his tenure of office without a 
new appointment, and transform 
before a tenure at willinto a tenure for a fixed 
period? Granting that this could legally be 
done by an act of Congress, which may well 
be questioned, the answer to this inquiry must 
depend upon the terms of the act itself. 
us examine it. 

It is obvious to my mind that the intention 
was to provide for two classes of oflicers ; one, 
the heads of Departments, and the other com- 
prising all other ollicers, appointed by and with 
the advice and consent of the Senate. The act 
provides a distinct tenure for each of these 
for the heads of Departments a fixed 
term, ending in one month after the expiration 
of the term of the President by whom they were 
appointed; for all others an indefinite term, 
ending when a successor shail have been ap- 
pointed and duly qualified. These two pro- 
visions are wholly unlike each other. Both are 
intended to apply to the present and the future, 
and to include all who nay Come within their 
Does Mr. Stanton, by any fair con- 
truction, come within either? 


classes ; 


scope. 


what was | 


ident was elected had expired. Do the heads 
of Departments appointed by that preceding 
President hold their offices for three years of 
the term of the new President and until one 
month after the expiration of the term for 
which such preceding President was elected ? 
Such would be the consequence of giving to 


| the word ‘‘term’’ any other meaning than the 


Let | 


low can he |! 


be included in the general clause, when the |} 
Secretary of War is expressly excepted from | 


its operation? The language is, ** very per- 
son holding any civil oflice, &c., shall be en- 
titled to hold such office,’’ ‘* except as herein 
otherwise provided.’’ Then follows the pro- 
viso, in which the Secretary of War is specific- 
ally designated, and by which another and a 


different tenure is provided fur the Secretary | 


of War. Surely, it would be violating every 
rule of construction to hold that either an office 
or an individual expressly excluded from the 
operation of a law can be subject to its pro- 
visions, 

Again, does Mr. Stanton come within the 


proviso? Whai is the term therein fixed and 


established tor the Secretary of War? Specifie- | 


ally, the term of the President by whom he || 


was appointed, and one month thereafter. He 
was appointed by President Lincoln, and the 
term of President Lincoln existing at the time 
of his appointment expired on the 4th of 
March, 1865. Cuan any one doubt that had a law 
been in existence on that day similar to that 
of March 2, 1867, Mr. Stanton would have 
gone out of office in one month thereafter? 


‘The two terms of Mr. Lincoln were as distinct | 


as if held by different persons. Had he been 
then reappointed by Mr. Lincoln, and con- 
firmed, and a law similar to that of March 2, 


1867, been then in existence, is it not equally | 


clear that he would have again gone out of 
office in one month after the expiration of Mr. 
Lincoln's second term? If so, the only ques- 
tion would have been whether Mr. Lincoln’s 
term expired with him, or continued, notwith- 
standing his death, until the 4th day of March, 
i869, although he could no longer hold and 
execute the office, and although his successor, 
elected aud qualified according to all the forms 





term of actual service. It must be evident, 
therefore, that the word ‘‘term’’ of the Pres- 
ident, as used in the proviso, is inseparable 
from the individual, and dies with him. 

If I am right in this conclusion, Mr. Stan- 
ton, as Secretary of War, comes neither within 
the body of the section nor within the proviso, 
unless he can be considered as having been 
appointed by Mr. Johnson. 

Words used in a statute must, by all rnles 
of construction, be taken and understood in 
their ordinary meaning, unless a contrary in- 
tention clearly appears. As used in the Con- 
stitution, appointment implies a designation— 
an act. And with regard to certain officers, 
including the Secretary of War, it implies a 
nomination to the Senate and a confirmation 
by that body. A Secretary of War can be ap- 
pointed in no other manner. ‘This is the legal 
meaning of the word appointed. Is there any 
evidence in the act itself that the word ap- 
pointed, as used in the proviso, was intended 
to have any other meaning? The same word 
occurs three times in the body of the section, 
and in each case of its use evidently has its 
ordinary constitutional and legal signification. 
There is nothing whatever to show that it had, 
or was intended to have, any other sense when 
used in the proviso. If so, then it cannot be 
contended that Mr. Stanton was ever appointed 


| Secretary of War by Mr. Johnson, and he can- 


not, therefore, be considered as included in 
the proviso. 
from the general provision because expressly 
excepted from its operation, and from the 


'| proviso by not coming within the terms of 


description. 

It not unfrequently happens, as every lawyer 
is aware, that a statute fails to accomplish all 
the purposes of those who penned it, from an 


The result is, that he is excluded | 


inaccurate use of language, or an imperfect | 


description. This may bethe casehere. But 
when it is considered that this proviso was 
drawn and adopted by eminent lawyers accus- 
tomed to legal phraseology, who perfectly well 
knew and understood the position in which 
certain members of Mr. Johnson’s Cabinet 
stood, not appointed by him, but only suffered 
to remain in office under their original commis- 
sions from President Lincoln; and when it is 
further considered that the object of that pro- 


viso was to secure to each President the right | 
of selecting his own Cabinet officers, it is diffi- | 


cult to suppose the intention not to have been 
to leave those officers who had been appointed 
by President Lincoln to hold under their ori- 
ginal commissions, and to be removable at 
pleasure. Had they intended otherwise it was 
easy soto provide. That they did not do so is 
in accordance with the explanation given when 





which was received with unanimous acqni- 
escence. 

It has been argued that Mr. Johnson has 
recognized Mr. Stanton as coming within ¢h, 
first section of the act of March 2, 1867, },, 
suspending him under the provisions of ths 
second section. Even if the President did « 
believe, it by no means follows that he is gyj};, 
of a misdemeanor in attempting to remove hj, 
if that view was erroneous. ‘The Presiden: ;. 
not impeached for acting contrary to his belief 
but for violating the Constitution and the Jaw. 
And it may be replied that, if the President qj 
entertain that opinion, testimony was offered ty 
show that his Cabinet entertained a differey: 
view. Whatever respect the opinion of eith,, 
may be entitled to, it does not settle the ques. 
tion of construction. But a sufficient answe, 


| to the argument is that, whether Mr. Stanton 





| consent of the Senate ;”’ 
| such an officer, whatever might have been his 


comes within the first section of the statute oy 
not, the President had a clear right to suspend 
him under the second section. That sectioy 
applies to all civil officers, except judges of 
the United States courts, ‘‘ appointed as afore. 


said ;’’ that is, ‘*by and with the advice and 


« 


and Mr. Stanton was 


tenure of office. The same rémark applies io 
the eighth section, in relation to the designa. 
tion of General Thomas. ‘That section covers 
every ‘person’’ designated to perform th 
duties of any office, without the advice and con. 
sent of theSenate. Both of these sections are 
general in their terms and cover all persons 
coming within their purview, whether included 
in the first section or not. 

I conclude, then, as Mr. Stanton was ap- 


| pointed to hold ‘‘ during the pleasure of the 


President for the time being,’’ and his tenur 


| was not affected by the act of March 2, 1867, 


the President had a right to remove him from 
oftice on the 21st of February, 1868, and, con- 
sequently, cannot be held guilty under the first 
article. 

Even, however, if I were not satisfied of the 
construction given herein of the act of March 
2, 1867, I should still hesitate to convict the 
President of a high misdemeanor for what was 
done by him on the 21st of February. The 
least that could be said of the application of 


| the first section of that act to the case of Mr. 


Stanton is that its application is doubtful. If, 


in fact, Mr. Stanton comes within it, the act 


done by the President did not remove him, and 
he is still Secretary of War. It was, at most, 
an attempt on the part of the President, which 


| he might well believe he had a right to make. 


| pose by force or violence. 





the proviso was reported to the Senate, and |! 


The evidence utterly fails to show any design 
on the part of the President to effect his pur 
It was but the sim- 
ple issuance of a written order, which failed of 
its intended effect. To depose the constitu- 
tional chief magistrate of a great nation, elected 
by the people, on grounds so slight, would, in 
my judgment, be an abuse of the power con- 
ferred upon the Senate, which couid not be 
justified to the country or the world. ‘To con- 
strue such an act as a high misdemeanor, 
within the meaning of the Constitution, would, 
when the passions of the hour have had time 
to cool, be looked upon with wonder, if not 
with derision. Worse than this, it would inflict 
a wound upon the very structure of our Gov- 
ernment, which time would fail to cure, and 
which might eventually destroy it. . 

It may be further remarked that the Presi- 
dent is not charged in the first article with any 
offense punishable, or even prohibited, by stat- 
we. The removal of an officer contrary to 
the provisions of the act of March 2, 1807, }s 
punishable, under the sixth section, as a hig! 
misdemeanor. ‘The attempt so to remove }s 
not declared to be an offense. The charge 's; 
that the President issued the order of Febru: 
ary 21, 1868, with intent to violate the act, by 
removing Mr. Stanton. If, therefore, this 
attempt is adjudged to be a high misdemeanor’, 
it must be so adjudged, not because the Pres’: 
dent has violated any law or constitutions! 
provision, but because, in the judgment of the 
Senate, the attempt to violate the law 1s '" 
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‘such a misdemeanor as was contemplated 
he Constitution, and justifies*the 
President from his high office. 
the secoud article is founded upon the letter 
thority addressed by the President to Gen 
Lorenzo Thomas, dated February 21, 
ubstantial allegations of the article are, 
this letter was issued in violation of the 
astitution and contrary to the pro visions: of 
‘act reguiating the tenure of certain civil 


without the advice and consent of ea 


removal 


1868 


Senate, that body being then in session; and 
it the authority of law, there being at 
me no vacancy in the oflice of Secretary 


{War 
In the view I have taken of the first article 
here was legally a vacancy in the Department 
War, Mr. Stanton having been removed on 
that same day, and the letter of authori 
the fact, and is predicated thereon. It is a 
ll-establisleed principle of law that where 
two acts are done at the same time, one of 
which in its nature precedes the other, they 
must be held as intended to take effect in their 
iral order. The question then is whether, 

, vacaney existing, the President had a legal 
to fill it by a designation of some person 

t temporarily as Secretary ad interim. 
answer to this question will depend, to a 
reat extent, upon an examination of the 


ty states 


lhe first provision of statute law upon this 
hject is found in section eight Ad an act ap- 
wed May &, 1792, entitled ‘*An act making 


rations in the Treasury an Wer Depart- 


that section empowers the President, ‘‘in 
ease of death, from the seat of Govern- 
rent, or sickness’’ of the Secretaries of State, 
Treasury, ‘‘or of any oflicer of 
eitherof said Departments, whose appointms nt 
snot in the head thereof, in case hey shall think 
ary, to authorize any pe rson or per- 
ons. at his diseretion, to perform the duties 

the said respective offices until a successor be 
ppointed, or such absence or inability by sick- 

Ss may cease,”’ 

It will be noticed that this act provides for 
one case of vacancy and two of temporary dis 
ability, making the same provision for each 
case. Tn ne ‘ither case does it require any con- 
‘the Senate, or make any allusion to 
question whether it is or is not in session. 


absence 


War. or the 


necess 


nt of 


It is viewed as a mere temporary arrangement 
n each case, and fixes no specific limit of 
time to the exercise of authority thus con- 

rred. Nor does it restrict the President in 
his choice of a person to whom he may confide 
such a trust. 

By an act approved February 13, 1795, chap- 
ter twenty-one, to amend the act before cited, 


+ 


it is provided ‘* that in case of vacancy ”’ in 
either of the several De ‘partments of State, 


War, or the Treasury, or of any officer of 
either, &e., 
“it shall be lawfal for the President,” * * 

“in ease he shall think it necessary, to 


authorize any person or persons, at his diseretion, to 
erform the duties of the s: aid respective offices until 
% suecessor be appointed or such vacancy be filled: 
Provided, That no one vacancy shall be supplied i 
manner aforesaid for a longer term than six months.,”’ 
This act, it will be observed, applies only to 
vacancit s, and does not touch te mporary dis- 
abilities, leaving the latter to stand as before, 
under the act of 1792. It still leaves to the 
President his choice of the person, without 
restriction, to supply a vacancy; and while it 
for all vacancies, arising from what- 
», like the ae ¢ of 1792, it makes no 
llusion to the Senate, or to whether or not 
a Baty is in session. But this act differs 
om its predecessor. in this, that it specifically 
its the time during which any one vacaney 
1 be sup plie -d to six months 

“Th hus stood the law down to the passage of 
act of February 20, 1863. (Statutes-at- 


provides 


caus 


Large, vol. 12, page 656.) In the meantime 
four other Departments had been created, to 


neither of which were the provisions before 
cited applicable. And yetit appears from the 
record that almost every Presflent in office 


THE 


'| any person to dischar 


CONGRESSIONAL 


since th e creation of those Departments had, 
*peated ised_ the 
power supplying 


in re 


instan es, 
‘shtlanetinn | in 
vacancies and 


exer same 
temporary 
disabilities in the new Depart- 
ments which he was authorized to exercise 1 


and 


reise in 
thoaa oviciaatiw  menaiianl rie h eet of 
tnose originally created, without o 
remark. 

February 20, 1863 


jection 
and even without 
The act of 


provides— 


“That in ease of the death, resignation, absence 
from the seat of Government, or sickness of the head 
of any executive Departr nent, or Le any officer of 

itherof said De partinen a. oe t sh: ll be lawful 
forthe President’ ’ * * “to authorize 
the head of any other executive Department, or 
other officer in either of said Departments whose 
ippointment is vested in the President,” “* to perform 


the duties” * * * se 


be appointed, or until 


until a successor 
such absence or disability 
sh all ¢ cease: Provided, That no one vacancy shall be 
supplied in manner afores: 1id for a longer term than 
six mi ynths,’ 


Section two repeals all acts or parts of acts 


inconsistent, ke. 


This act, it will be observed, covers, in terms, 


the cases provided for in the act of 1792, and 
one more—a vacancy by resignation. _ It limits 
he range of selection, by confining it to cer- 








tain specified classes of persons. It limits the 
time for which any vacancy may be supplied to 
six months, and it extends the power of so 
supplying vacancies and temporary absence 
and disability to all the Departments. Clearly, 
there repeals the act of 1792, covering 
all the eases therein enumerated, and being in 
several important particulars inconsistent with 
it. There was nothing left for the act of 1792 
which was not regulated and controlled by the 
act of 1863 , 

How was it with the act o 
red all cases of vacancy. 
the prior act of 1792? It 


fore, it 
eC, 1 


(£1795? That act 
Had it repealed 


had applied 


cove 


1? 
the 


limitation of six months for any one vacancy, 
and to that extent was inconsistent with the 


act of 1792, so far as a vacancy by death was 
coneerned. But it left the cases of sickness 
and absence eee as The power conferred 
by the act of 1792 in those cases remained, 
and was exercised, wittion it questi ion, ina mul 
titude of cases, by all the Presidents, down to 
the — of the act of 1863. 

In like manner, the act of while it 
took out of the operation of the act of 1795 
tl vacancy by resignation, and made 
a new provision for it, left unt ouched vacanci¢ S 
by re emoval and by expiration of a limited ten- 
ure of office. the act of 1863 had 
provided in terms for only the two cases of 
absence and sickness specified in the act of 
1792, will it be contended that in such a case 
the power conferred in that act in case of death 
would have been repealed by the act of 1863? 
If not, by parity of reasoning the enumeratior 
of a vacancy by resignation in the act of 186: 
vould extend no further than to take that case 
out of act of 1795, leaving the 
removal and expiration of term still subject to 
its operation. The conclusion, therefore, is, 
that whatever power the President had by the 
act of 1795 to appoint any person ad interim, 
in case of removal, remains unaffected by the 
act of 1863. 

It has been argued that the authority vested 
in the President by the act of 1795 is repealed 
by the sixth section of the act of March 2, 
1867, which prohibits and punishes ; **the mak- 
ing, signing, sealing, countersigning, or issuing 
of any commission, or letter of authority, for 
or in respect to any such appointment or 
employment.”’ If the act of 1795 is repealed 
by this section, it must operate in like manner 
upon the act of 1863. The consequence would 
be that in no case, neither in recess nor in 
neither in case of vacancy, however 
arising, absence or sickness, would the Presi- 
dent have power, even for a day, to authorize 
arge the duties of any office 
in any of the Departments, which is filled by 
presidential appointment. All must remain 
as they are, and all business must stop, during 
session or in recess, until they can be filled by 
legal appointment. This could not have been 
intended. The words above cited from the 

th section of the act of 1867 are qualified 


by the words ‘contrary to the provisions of 


1863. 


c 
1@ Case Ol 


Suppose 


the cases ot 


session, 
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tnis act.’’ The language is ‘* commission or 


letter of authority for or in respect to any suc 
appointment or employment; ’’ to wit, a ** re- 
moval, appointment, or employment made, 
had, or exercised contrary to the provisions of 
this act.’’ If, therefore, removal is not 
contrary to the act, neither is the designation 
of a person to discharge the duties temporarily ; 
and a letter of authority issued in such a case 
is not prohibited. 

In confirmation of this view it will be noticed 
that the eighth section of the act of March 2, 
1867, expressly recognizes the power of the 
President, ‘‘ without the advice and consent 
of the Senate,’’ to “designate, authorize, or 
employ’’ persons to perform the duties of cer 
tain offices temporamly—thus confirming the 
authority conferred by the preceding acts. 

My conclusion, therefore, is that, as the Pres- 
ident had a legal right to remove Mr. Stanton, 
notwithstanding the act of March 2, 1867, he 
had a right to issue the letter of authority to 
General Thomas to discharge the duties of the 
Department of War, under and by virtue of 
the act of 1795. 

It has been urged, however, 
months’ limitation in the act of 
pired before the 21st of 

? 


the 


that the six 
1795 had ex- 
February, 1868, in 
consequence of the appointment of General 
Grant as Secretary of War ad interim on the 
12th day of August, 1867. I am unable to see 
the force of this argument. Whatever may 
7 ave been the opinion of the President, as to 
3 power of suspending an officer under the 
Constitution, and I am of the opinion that he 
had no such power,) he clearly had the right 
to suspend Mr. Stanton under the second sec- 
tion of the act of March 2, 1867, and must be 
held in law to have acted by virtue of the law- 
ful authority thereby conferred; more especially 
as he saw fit to conform in all respects to its 
provisions. The action of the Senate upon 
that suspension restored Mr. Stanton to his 
office of Secretary of War. This suspension 
cannot be considered as a removal, and the 
subsequent removal on the 21st of February 
created a vacancy in the office from that date. 
The designation of General Thomas cannot, 
therefore, be eensidered as a continuation of 
the original designation of General Grant on 
the 12th day of August, 1867. 
But even if I am wrong in this conclusion, 


'and the President had no power by existing 


laws to appoint a Secretary of War a d interim, 
yet if Mr. Stanton did not come within the first 
section of the act of 1867 the second article 
fails. The gravamen of that article is the vio- 
ation of the Constitution and the act of March 
, 1867, by issuing the letter of authority, with 
to violate the Constitution, &e., ** there 
ney in the office of the Secretary 
of War.”’ If a legal vacancy existed the ma- 
terial part of the accusation is gone. A letter 
of authority, such as that issued to Thomas, is 
in no sense an ap pointmer nt to office as under- 
stood by the Constitution. If it be, then the 
power to issue such a letter in any case with- 
out the assent of the Senate cannot be conferred 
If it be, the acts of 1792, 1795, 
and 1853 are unconstitutional. The sixth see- 
tion of the act March 2, 1867, recognizes 
the distinction between an appointment and a 
letter of authority. The practice has been fre- 
quent and unbroken, both with and withou 
the auth ority of statute law, to issue letters of 
authority in eases of vacancy and temporary 
disability almost —, the formation of the 
Government. It has been called for by the 
necessity of always having some one at the 
head of a Department. There is no law pro- 
hibiting such a design: ation in case of a vacancy 
in a Department. If the President had no 
authority to issue the letter in this individual 
case, it was, at most, a paper having no force 
and conferring no power. It was no violation 
either of the Constitution or the law. The fact 
that on the very next day a nomination wa: 
actualy seat to the Senate, though, as the Sen 
ate had adjourned, it was not communicated 
until the succeeding day, goes to show 
there to give any 
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thing but the most cemmeness ghaneteg to the 
appointment. To hold that an act of such a 
character, prohibited by no law, having the 
sanction of long practice necessary for the 
transaction of business, and which the Presi- 
dent might well be justified believing au- 
thorized by existing law, was a high misde- 
meanor justifying the removal of the President 
of the United States from office, would, in my 
judgment, be, in itself, a monstrous perversion 
of justice, if not of itself a violation of the Con- 
stiilubion, 

‘The first two articles failing, the third, fourth, 
fifth, sixth, seventh, and eighth must fail with 
them. 

‘The third differs from the second only in the 
allegation thatthe President appointed Lorenzo 
Thomas Secretary ad interim without the as- 
sent of the Senate, that more being then in 
session and there being no vacancy in said 
office. The answer to this  oaee is, first, 
it was nol an appointment requiring the assent 
of the but a simple authority to act 
temporarily; and there was a legal 
Vacancy in the existing at the time. 

Ot four it is sullicient to say that 
there is no evidence to sustain it. There is 
nothing bearing upon it except the idle vapor- 
ing of Thomas himself of what he intended to 
do; and he testifies under oath that the Presi- 
dent never authorized or suggested the use of 
force. What was said by Lhomas was said 
out of doors, not to Mr. Stanton, nor commu- 
nicated to him by message. 
between General Thomas and Mr. 
were of the most pacific character. The reply 
of Mr. Stanton when the letter of the Presi- 
dent was delivered to him was of a nature to | 
repel the idea of resistance, and the testimony 
of General Sherman shows that the President | 
did not anticipate resistance. 

It is essential to the support of this fourth 
article, and also of article sixth, that intim- 
idation and threats should have been contem- 
plated by the parties charged with the conspir- | 
acy, under the act of July , 1861. These 
failiny, the charge fails with them in both | 
articles. 

As to the fifth and seventh articles, the at 
tempt is made to sustain them under a law of 
Congress, passed February 27, 1804, extend- 
ing the criminal laws of Maryland over 
much of the District as was part of that State. 
Inasmuch as the common law was, so far as it 
had not been changed by statute, the law of | 
Maryland, and conspiracy a misdeme: anor, the | 
President is charged with a misdemeanor by 
conspiring with Thomas to do an act made 
unlawiul by the act of March 2, 1867. 
the only interpretation which I am able, with 
the aid of the arguments of the Managers, to | 
place upon these articles. Granting the po- | 
sitions assumed as the foundation for the | 
charges in these articles, they must fail if the 
act which the President proposed to do was a | 
lawful act, and he did not propose to accom- | 

| 
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Senate, 
second, 
ollice 


article 


Stanton 


sO 


lish it by unlawful means. The removal of 
Mr. Stanton is the means proposed in order to 
wrevent him from nolding his office, as charged 
in the fifth, and to take and possess the prop- | 
erty of the United States in his custody, as 
charged in the seventh article. The right to re- 
move him, therefore, disposes of both articles. | 
Outside of any of these considerations, | 
have been unable to look upon either of these 
four articles as justifying a charge of conspir- 
acy. The legal idea of a conspiracy is totally | 
inapplicable ‘to the facts proved. The Pres- 
ident, if you please, intends to remove a per- 
son from office by an open exercise of power, | 
against the provisions of a law, contending that 
he has a right so to do, notwithstanding the 
iaw, and temporarily to supply the vacancy || 
thus created. He issues an oie that effect, | 
and at the same time orders another person to ! 
take charge of the office, who agrees to do so. |) 
How these ac ts, done under a claim of right, 
can be tortured into a conspiracy, in the ab- 
sence of any specific provision of law declar- 
ing them to be such, is beyond my compre- || 


heéhsion. 


This is || 


The interviews || 


| 


| 
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said on the preceding articles. 

Article nine is, in my judgment, not only 
without proof to support it, but actually dis- 
proved by the evidence. 

With regard to the tenth article, the specifi- 
cations are sufliciently established by proof. 
‘They are three in number, and extracts 
from speeches of the President on different oc- 
casions. It is not pretended that in speaking 
any of the words the President violated the 
Constitution, or any provision of the statute or 
common law, either in letter or ‘spirit. If such 
utterance was a misdemeanor, it must be found 
in the nature of the words themselves. 

[ am not prepared to say that the President 
might not, within the meaning of the Constitu- 
tion, be guilty of a misdemeanor in the use of 
words. Being sworn ‘‘to preserve, protect, 
and defend the Constitution,” 
words persistently deny its authority and en- 
deavor by derisive and contemptuous language 
to bring it into contempt and impair the respect 
and regard of the people for their form of gov- 
ernment, he meght, perhaps, justly be con- 
sidered as guilty of a high misdemeanor in 
Other cases might be supposed of a 
like character a leading to similar results. 
[t remains to inquire what was the character 
of the words proved, 

Those spoken on 
1866, 


are 


1) 
Ollee., 


the 18th day of August, 
contained nothing calculated to impair 
the confidence of the country in our form of 
government or in our cherished institutions. 


| my judgmeni, nothing in these words to prove 


if he should in | 


Astiale eiahsi is diesen .d of by ahek has been || onl not against any amen law. 


approve 


7 he sre is, in 


the allegation that the Preside *nt’s intent in 
speaking them was to impair and de Stroy t the 
respect of oe pe Op ile for the le; rislative p 
of C ongress, or the laws by it duly and co) 
tutionally enacted, or to set aside its rightfy] 
authority and powers. If the words were de. 
signed to bring that particular Congress j; 


ATLL 


Wer 


) 


contempt, and to excite the resentment of tho 
people against ic, however much I[ may dj 


both words and intention, I do yo: 


| think them an impeachable offense. 


They did not contain severe reflections upon 


the conduct of a coUrdinate branch of the Gov- 
ernment. ‘They were not an attack upon Con- 
gress as a branch of the Government, but upon 
the conduct of the individuals composing the 
Thirty- Ninth Cong He did not speak of 
Congress generally as ‘‘ hanging upon the verge 
of the Government, as it were,’’ but of a par- 


ress. 


| ticular Congress, of which he spoke as assuming 


to be ‘‘a Congress of the United States, while 
in fact it is a Congress of only a part of the 
States,’’ and which particular Congress he ac- 
cused of encroaching upon constitutional rights 
and violating the fundamental principles of 
government. 

It may be remarked that those words were 
not official. They were spoken in reply to an 
address made to him by a committee of his 
fellow-citizens—spoken of the Congress and not 
to it. The words did not in terms deny that it 
was a constitutional Congress or assert that it 
had no power to passlaws. He asserted what 


of only a part of the States. Granting that 
the words spoken would seem to imply that he 
had doubts, to some extent, of the true char- 
acter of that Congress and the extent of its 


| powers, so long as several States were excluded 


| criminations of a President. 


from representation, he did not, in fact or in 
substance, deny its constitutional existence ; 


The remarks contained in the second and 
third specifications present themselves to my 
mind in the same light. They, too, contain 

severe reflections upon the Thirty-Ninth Coy. 
gress; nothing more. I have not been able 

discover any menaces or threats against C on 
gress, unless they are found in the “dec: aration 
that he would veto their measures; and this, 
I think, must in fairness be taken as ap plying 

to measures of a certain character, of which he 
had been speaking. ‘The speeches at Cleye. 
land and St. Leuis, though highly objectionable 
in style, and unbecoming a President of the 
United State s, afford nothing to justify the 
allegation that they were menacing toward 


to 


| Congress or to the laws of the country. ‘'p 


conside sr their utterance a high misdemeanor, 
within the meg ining of the C onstitution, woul 
in my view, be entirely without justification, 
So highly did the people of this country esti- 
mate the importance of liberty of speech to ; 


a 


| free people, thi at, not finding it to be speci 


ally guarantied in the Constitution, they “ 


vided for it in the first amendment to that 


| abridging the freedom of speech.”’ 


instrument. shall make no law 


Undoubi 
edly there are great inconveniences, and per- 
haps positive evils, arising from the too frequen 


abuse of that freedom ; more, perhaps, and 


‘* Congress 


| greater from an equally protected freedom ot 


|| was true in point of fact, that it was a Congress || 


the press. Butthe people of the United States 
consider both as essential to the preservation 
of their rights and liberties. They, therefore, 
have chosen to leave both entirely unrestrained, 
subjecting the abuse of that liberty only to 
remedies provided by law for individual wrong 
To deny the President a right to comment 
freely upon the conduct of codrdinate brancly 
of the Government would not only be denying 
him aright secured to every other citizen of 
the Republic, but might deprive the people « 
the benefit of his opinion of public affairs, and 
of his watchfulness of their interests and w 
fare. ‘That under circumstances where he was 
called upon by a large body of his fellow-citi- 
zens to address them, and when he was goaded 
by contumely and insult, he permitted himself 
to transcend the limits of proper and dignilicd 


| speech, such as was becoming the dignity o! 


while in all his official communications with | 


that Congress he has ever treated it as a con- 
stitutional body. Is there another man in the 
Republic, in office or out of office, who had not 
on that daya perfect right to say what the Pres- 
ident said ? 
any member of Congress for saying out of doors 
precisely the same things of the body of which 
he was a member? Is the President alone 


Would any one think of punishing | 


excluded from the privilege of expressing his | 


opinions of the soadtitation ofa particular Con- 
gress and of denouncing its acts as encroach- 
ments upon ‘* constitutional rights ’ and the 
‘* fundamental principles of government?’’ In 
process of time there might possibly be a Con- 
gress which would be justly liable to the same 
In such a case 
is he to remain silent, and is he forbidden by 
the Constitution, on pain of removal from office, 
to warn the people of the United States of 
their danger? 

It is not alleged that the President did not 
believe what he said on this. occasion to be 
true. Whether he did or not is a question 
between him and his conscience. If he did, 
he had a perfect moral right so to speak. If 


|| he did not, his offeuse is against good morals, 


} 
| 
| 





his station, is matter of deep regret and high!y 
censurable. But, in my opinion, it can receive 
no other punishment than public sentiment 
alone can inflict. 

If I rightly understand the accusation con- 
tained in the eleventh article it is substantially 
this: 

“ That, on the 18th day of August, 1866, the Presi- 
dent, by public speech, declared, in substance, tliat 
the Thirty- Ninth Congress was not a Congress of the 
United States, authorized to exercise legislative 
power, thereby intending to deny that the legisla- 
tion of said Congress was valid or obligatory on him, 
except so far as he saw fit to approve the same, and 
thereby denying, and intending to deny, the power 
of said Thirty- Ninth Congress to propose amen l- 
ments to the Constitution.’ 

And ‘‘in pursuance of said declaration’’ the 
President, on the 21st day of February, 1868, 
attempted to prevent the execution of the act 
of March 2, 1867: 

First. By unlawfully attempting to devise 
means to prevent Mr. Stanton from resuming 
the functions of Secretary of War, after the 
Senate had refused to concur in his suspension. 

Second. By unlawfully attempting to devise 
means to prevent the execution of the appro- 
priation act for the support of the Army lor 
the fiscal year ending June 30, 1868, 

And that further, in pursuance of said dec!a- 
ration, he unlawfully attempted to prevent the 
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March 2, 1868. 
\hereby he was guilty of a high misdemeanor 
office on the 21st day of February, 1868. 
I lave alre ady state .d, in commenting on the 
artic le . the ut I do not con sider the Presi- 

‘s declaration, on the 18th of August, 

, as fairly liable to the saiuiaiiad there 

upon it and repeated in this article. There 

e no such words said, nor can they be fairly 
nlied. The words were that it was not a 
Congress of the United States, but only of a 
parl of the States. Taken literally, these words 

ere true. But a Congress of a part of the 
States may be a constitutional Congress, capa- 

e of passing valid laws, and as such the Pres- 
ident has uniformly recognized the Thirty- 
Ninth Congress. The declaration being per- 
fect ly susceptible of an innocent meaning, and 
all his official acts being consistent with that 
meaning, it would be unjust to suppose a dif: 
ferent one, which he did not express. 

In this view the foundation of the 
fails. 

But whether pursuance of that declara- 
tion or not, did he unlawfully devise means to 
prevent the execution of the law of March 2, 
iSi7, in the manner charged? 

The first spec cification rests, if upon any- 
thing, upon the letter to General Grant, dated 
February 10, 1868. ‘This letter must be taken 
as & Whole, and not « idered by detached 
parts. 

From that letter I am satisfied that the Presi- 
dent expected General Grant, in case the Sen- 

e should not concur in the suspension of Mr. 
Stanton, to resign the office to him, so that he 
might have an opportunity to fill the office be- 
fore Mr. Stanton resumed the performance of 
its duties, with a view of compelling Mr. Stan- 
ton to seek his remedy in the court. If the 
President had such a design, it could only be 
carried out legally by removing Mr. Stanton 
before he should have time to resume the func- 
tions of Secretary of War, if the President 
had a right to remove him. It has been seen 
by my remarks upon the first article, that | 
think the President had such right. ‘The 
design, then, if the President entertained it, 
was not unlawful. 

As to the second specification, it has not, 
that I can see, any proof to sustain it; and if 
it had, it is not quite apparent how an attempt 
to prevent the execution of the act for the sup- 
port of the Army can be considered as proof 
of an intention to violate the civil-tenure act, 
which seems to be the gravamen of this article 

No evidence whatever was adduced to show 
that the President had devised means, or in 
any way attempted, to prevent the execution 
of the *‘ act to provide for the more efficient 
government of the rebel States.”’ 

It has been assumed in argument by the 
managers that the President, in his answer, 
claims not only the right under the Constitu- 

ion to remove officers at his pleasure, and to 
suspend oflicers for indefinite periods, but also 
to fill offices thus vacated for indefinite periods 

—a claim which, if admitted, would practically 
deprive the Senate of all power over appoint- 
ments, and leave them in the President alone. 
lhe President does claim the power of removal, 
and that this includes the power of suspension. 
But a careful examination of his answer will 
show that he claims no other power than that 
conferred by the act of 1795, to fill vacancies 
in the Departments temporarily, and for a 
period not exceeding six months, not by ap- 
permenant without the consent of the Senate, 
but by designation, as described in the act—a 
power conferred by Congress, and which can 
be taken away at any time, if it should be 
found injurious to the public interest. 

Kven, however, if the claim of the President 
did go to the extent alleged, it is not made a 
charge against him in the articles of impeac > 
ment. And however objectionable and repre- 
hensible any such claim might be, he cannot 
be convicted of a high misdemeanor for as- 
Serting an unconstitutional doctrine, if he has 


ol 


Aka 


article 


THE 


execution of the so-called reconstruction act | 


made no attempt to give it practical effect, 
especially without a charge against him and a 
trial upon it. 

I am unwilling to close the consideration of 
this remarkable p 


yroceet ding bef lore t 


» adverting t 0 


some other Saad which have been presented 
in the argument. 
he power of impeachment is conferred by 


the Constitution in terms so general as to occa- 
S10n great diversity of opinion with regard Lo 
the nature of offenses which may be held to 
constitute crimes or misdemeanors within its 
intent and meaning. Some contend, and with 
great force of argument, both upon principle 
and authority, that only such crimes and mis- 
demeanors are intended as are subject to indict- 
ment and punishment as a violation of some 
known law. Others contend that anything 1s a 
crime or misdemeanor within the meaning of 
the Constitution which the appointed judges 
choose to consider so; and they argue that the 
provision was left indefinite from the necessity 
of the ease, as offenses of public officers, in- 
jurious to the public interest, and for which the 
offender ought to be removed, cannot be accu 
rately defined beforehand ; that the remedy pro- 
vided by impeachment is of a political char- 
acter, and designed for the protection of the 
public against unfaithful and corrupt officials. 
Granting, for the sake of the argument, that 
this latter construction is the true one, it must 
be conceded that the power thus conferred 
might be liable to very great abuse, especially 
in times of high party excitement, when the 
passions of the people are inflamed against a 
perverse and obnoxious public officer. If so, it 
1S & power to be exercised with extreme. cau- 
tion when you once get beyond the line of 
specific criminal offenses. ‘The tenure of public 
oflices, except those of judges, is so limited in 
this country, and the ability to change them by 
popular suffrage so great, that it would seem 
hardly worth while to resort to so harsh a 
remedy, except in extreme and then 
only upon clear and unquestionable grounds. 
In the case of an elective Chief Magistrate 
of a great and powerful people, living under a 
written Constitution, there is much more at 
stake in such a proceeding than the fate of the 
individual. The office of President is one of 
the great coUrdinate branches of the Govern- 
ment, having its defined powers, privileges, and 


cases, 


duties; as essential to the very framework of 


the Government as any other, and to be touched 
with as careful a hand. Anything which con- 
duces to weaken its hold upon the respect of 
the people, to break down the barriers which 
surround it, to make i it the mere sport of tem- 
porary majorities, tends to the great injury of 
our Government, and inflicts a wound upon 
constitutional liberty. It is evident, then, as 
it seems to me, that the offense for which a 
Chief Magistrate is removed from otlice, and 
the power intrusted to him by the people trans- 
ferred to other hands, and especially where the 
hands which receive it are to be the same which 
take it from him, should be of such a character 
as to commend itself at once to the minds of 
all mght-thinking men as, beyond all question, 
an adequate cause, It should be free irom the 
taint of party; leave no reasonabie ground of 
suspicion upon the motives of those who inflict 
the penalty, and address itself to the country 
and the civilized world as a measure justly 
called for by the gravity of the crime and the 
necessity for its punishine nt. Anything less 
than this, especially where the offense is one 
not defined by any law, would, in my judg: 
ment, not be justified by a calm and c -onsiderate 
public opinion as a cause for removal of 
President of the United States. And its inev- 
itable tendency would be to shake the faith 
of the friends of constitutional liberty in the 
permanency of our free institutions and the 
capacity of man for self-government, 

Other offenses of the President, not speci- 
fied in the articles of impeachment, have been 
pressed by the managers as showing the ne- 
cessity for his removal. It might be suflicient 
to reply that all such were long prior in date 


CON GRESSION AL GLOBE. 


457 


to those charged i in the articles, have been fully 
investigated in the House of Representatives, 
were at one time decided by a majority of the 
learned Committee on the Judie ary in that 
body to preseut no sufficient ground for im- 
veachment, and were finally dismissed by the 
ee as not affordi adequate cause for 
such a proceeding, by a “vote ot nearly, if not 
quit te, two to one. Bui it is enough to say that 
they are not before the Senate, and that body 
has no right to consider them. Against them 
the President has had no opportunity to 
defend himself, or even to enter his denial. To 
go outside of the charges preferred, and to con- 
vict him because, in our belief, he committed 
offenses for which he is not on trial, would be 
to disregard every principle whieh regulates 
judicial proce edings, and would be not only a 
gross wrong in itself, but a shame and humili- 
ation to those by whom it was perpetrated. 

lt has been further intimated by the Man- 
agers that public opinion calls ee a loud voice 


for the conviction and removal of the Presi- 
dent. One Manager has even pt so far as 


to threaten with infamy every Senator whe 
voted for the resolution passed by the Senate 
touching the removal of Mr. Stanton, and who 
shall now vote for the President’s acquittal. 
Omitting to comment upou the propriety of 
this remark, it is sufficient to say, with regard 
to myself, that 1 not only did not vote for that - 
resolution, but opposed its adoption. Had | 
so voted, however, it would afford no justifica- 
tion for convicting the President, if | did not, 
on examination and reflection, believe him 
guilty. A desire to be consistent would not 
excuse a violation of my oath to do *‘ impartial 
justice.’’ A vote given in haste and with little 
opportunity for consideration would be a lame 
apology for doing injustice to another, after 
full examination and reflection. 

l'o the suggestion that popular opinion de 
mands the conviction of the President on these 
charges, | reply that he is not now on trial 
before the people, but before the Senate. In 
the words of Lord Eldon, upon the trial of 
the Queen, ‘I take no notice of what is pass- 
ing out of doors, because | am supposed con- 
stitutionally not to be acquainted with it,”’ 
And again, ‘‘It is the duty of those on whom 
a judicial task is imposed to meet reproach 
and not court popularity.’’ The people have 
not heard the evidence as we have heard it. 
Che responsibility is not on them, but upon 
us. They have not taken an oath to ‘‘ do im- 
partial justice according to the Constitution 
and the laws."’ I have taken that oath. I 
cannot render judgment upon their convie- 
tions, nor can they transfer to themselves n ry 
punishment if I violate myown. And I should 
consider myself uudeserving the confidence of 
that just and intelligent people who imposed 
upon me this great responsibility, and unwor 
thy a place among honorable men, if for any 
fear of publie reprobation, and for the sake of 
securing popular favor, I should disregard th 
conviction of my judgment and my conscience 

The e onsequences which may follow e ither 
from conviction or acquittal are not for me, 
with my convictions, to consider. The future 
is in the hands of Him who made and governs 
the universe, and the fear that He will not 
govern it wisely and well would not excuse me 
for a violation of His law. 


OPINION 


OF 


H. WILLIAMS 


HON. GEORGE 


Deeply impressed with a sense of my re- 
sponsibili ty and duty in the case now before the 
Senate, I shall vote for the conviction of the 
President upon the first three articles of im- 
peachment upon the ground that the removal 
of Secretary Stanton and the appointment of 
Adjutant General Thomas, as charged in said 


articles, were in violation of the Constitution 


| of the United States. 
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ion of 1789, which is made the head and front 
of the defense in this case, it may be said that 


- — — _ ee - - - a 


To decide otherwise would be to say that the 
President hasthe absolute and unlimited power, 


the advice and consent of the Senate sh 
hold until his successor is in like manner 


ali of an 


ap- be 11): 








at all times and under all circumstances, to re- it was brought about by the arguments of || pointed and qualified, embraces the Secret,» Stant 
move from and appoint to office, and that so lames Madison in the House and the casting |, of War; bat an attempt is made to constrje ment 
much of the Constitution as provides that the vote of Vice President Adams in the Senate, the proviso to the section so as to exclude t| intert 
President ‘‘shall nominate, and by and with both of whom at the time expected to fill the |, officer from the protection of the act, 1, lutely 
the advice and consent of the Senate appoint,”’ | executive office, and both of whom, it hasbeen | maintain this construction reliance is fiy be fill 
of no effect. Nothing would be necessary to | said, looked upon a contrary decision as ex- | placed upon some remarks of Senator Sy; act. 
annihilate all participation by the Senate in | pressing a want of confidence in the then ad- | MAN, in connection with the bill. 1 presume. rovil 
appointments, except to call the appointee, in ministration of Washington. Most. if not all, on this account, it may be proper for me to ot the 
case of removal, an officer ad interim—that is, || of the distingnished legislators and judges of || that | introduced the original bill, and had tio ment 
an officer to hold wotil it suits the purposes of || the nation, such as Webster, Clay, Caihoun, || honor to be chairman of the committee of the S 
the President to send a nomination to the Sen- || Kent, Story, and the Supreme Court of the || conference by whom this proviso was reported, On 
ate to which it is willing to agree. United States, with Marshall at its head, have || When the bill passed the Senate the heads 9; struc 
Untiring and exhaustive researches on be- || affirmed the incorrectness of that decision, and || Departments were expressly excepted, but the Sena’ 
half of the President do not show, and I || experience has demonstrated its mischievous || House of Representatives amended it by strii:- On 
venture to assert that not one single instance || and corrupting tendencies and effects. Web- ing out that exception, and the conterence muni 
ean be found in the history of the Government, || ster, commenting on this decision, and speak- || committee agreed to the House amendment. 12th 
where the head of a Department has been re- || ing of the framers of the Constitution, in || with a modification as to the time during which Mr. 
moved and a successor appointed while the |) 1835, said: such officers should be under the protection of and t 
Senate was in session without the advice and “T have the clearest conviction that they looked || the law. ‘There was no suggestion or intima- withi 
consent of that body. Nothing is clearer to || to no other mode of displacing an officer than byim- || tion in the committee that the act did not ap- proc 
my mind than that the power of the President || Pe4¢hment, or by the regularappoimtmentof another || ply to Mr. Johnson’s Cabinet, and the only and, 
over the oflices of the country during the ses- paanen, 7° tae Pn place. ¢ , || purpose of the proviso was to put a limitation Sena 
sion of the Senate is one thing, and his power I think it wholly unnecessary to discuss the upon the holding of Cabinet otlicers, and tha: {usec 
during the recess of the Senate is another and || acts of 1792, 1795, and 1863, because they have | is its fair construction. to si 
a different thing. been swept out ol existence by the tenure-Ol- Great stress has been put upon the words of th 
When the Constitution says that the Presi- | ollice act of March 2, 1867. his is established ‘‘except as herein otherwise provided’? just of ti 
dent may fill up all vacancies that may happen by the application of two familiar rules of law. || preceding the proviso, but the fact is that these his ¢ 
during the recess of the Senate it certainly || Une is, that the act of Mareh 2, 1867, embraced || words were in the bill before the proviso was othies 
confers wpou bin a power which he does not and provided for the temporary and perma- |! attached and refer to the fourth section, and, U1 
possess and cannot exercise while the Senate || nent appointment and removal ot every officer || therefore, instead of being an exception, the infor 
1g in session. whose appointment is vested in the President proviso is a mere qualification of the general Mr. 
When removals have been made during the || @nd the Senate ; and the other is, 1ts clear re- |! words of the section. I do not see how it js Lho 
recess of the Senate it has been argued that |) pugnancy to all preceding legislation on the |, possible to conclude that Mr. Stanton is not Sens 
vacancies made in this way have happened; | 5UJject. | protected by the body of the section or the tion. 
therefore they could be filled temporarily by Great effort has been made to show that the || proviso. If he is within the proviso, then he by a 
the President; but now it is proposed, by build- || removal of Stanton and the appointment of || has a right to hold for one month after the end the ¢ 
ing one inference upon another, to include a | Thomas were unimportant infractions of the || of some presidential term, and cannot in the the 
session as well as a recess, and so abrogate || statute, and therefore the President ought to || mean time be removed without the consent of Seci 
the authority of the Senate and invest the Exec- || be acquitted. || the Senate. ‘That is the time expressly fixed offic 
utive with absolute and despotic power. 1 am Adopting the views of the President that this || by the proviso when a Secretary ceases to be inte 
very certain that the practice of removals and || Senate is a court, and finding that the accused under the protection of the Senate, and it A 
temporary appointments stands upon thatclause |} has committed an act which the law declares || makes no difference whether the present doe! 
of the Constitution which refers to the recess || to be a high misdemeanor, then it follows, ac- |; Lincoln's or Johnson’s presidential term. It Aihin 
of the Senate, and in my judgment it is not || cording to all rules governing judicial tribunals, || Mr. Stanton is not affected by the proviso, N 
only a total departure from the precedents, but || that a judgment for conviction must be given, |; then he is necessarily within the body of th the 
a plain violation of the Constitution, to make |} no matter what Senators may think of the wis- || section, for that includes every oflicer in tl the 
one of its sections which applies exclusively to || dom of the law or the nature of the offense. || United States appointed by and with the advice are 
a recess apply also and equally to a session of || Much of the argument for the defense proceeds || and consent of the Senate, which is exactly tior 
the Senate. upon the ground that the President has a right || Stanton’s case. uct 
Congress, if it should try, could not delegate || to decide for himself as to the constitutionality || ‘The idea that this act took effect two years I 
any such power to the President. Congress || of an act of Congress. Whatever may be the || before it was enacted, so as to remove anybody the 
may vest the appointment of certain interior || correct. view of this question, it must be admit- || from office at that time, is a simple absurdity. of 
oflicers in the President alone, in the courts of || ted that if the President violates a penal law || Considerable discussion has taken place as to cee 
law, or in the heads of Departments; but Con- || of Congress he does so at his peril. When || whether or not the present is Mr. Lincoln's uni 
gress can no more vest the power in the Pres- || impeached for such an act, if the Senate upon || or Mr. Johnson’s presidential term. + ‘This, as tice 
ident of removing and appointing the head of || the trial holds the law to be unconstitutional || it seems to me, is an unimportant but not ( 
a Department without the advice of the Senate || and void, he must, of course, be acquitted ; | doubtful question. When the Constitution the 
than it can vest the power in the President to || but if the Senate holds the law to be constitu- | speaks of the term of the President, it means “ 
make a treaty without the concurrence of the |! tional and valid, it must necessarily convict. || a definite period of four years, not an uncer- act 
Senate. || Any public officer or private citizen may test | tain time dependent upon the death, resigna- ee 
The practice of the Government has not been || the validity of a criminal statute by its viola- || tion or removal of the person who takes pos- his 
inconsistent with this view of the Constitution. || tion, but in so doing he undertakes to suffer its || session of the office; and therefore the pres- aul 
Pickering’s case, in 1800, is cited, but there || penalties, if, upon his trial, it is upheld and || ent is Mr. Lincoln’s term, unless there cau be ~ 
theremoval and nomination to the Senate were || enforced by judicial authority. | two presidential terms between the 4th of wi 
simultaneous acts. President Adams did not || ‘To allow any person not acting judicially || March, 1865, and the 4th of March, 1869. 101 
attempt to make any appointment. when arraigned for crime to plead, in bar ot | Let us look at the second section of the da 
Some cases of ad interim appointments to | the prosecution, his mistaken opinion of the | tenure-of-office act. That provides that when Hi: 
provide for casualties have been produced, but || justice or validity of the law, would be to de- || any officer appointed as aforesaid, that is, by ob 
no case can be found where the President, wno || liver over the land to anarchy and crime. || and with the advice and consent of the Senate, up 
jlatu, removed and appointed the head of a ‘Two questions only as to this law are before '! is suspended, and the Senate do not concur in he 
Department while the Senate was in session | the Senate. One is, Is it constitutional? and || the suspension, such officer shall forthwith th 
without its consent. the other is, Has it been violated by the Pres- || resume the functions of his office. i 
President Johnson cannot say that he was || ident? Webster said, in one of his great || E. M. Stanton was appointed by and with bl 
mistaken as to this point, for, in addition to || speeches, that ‘‘the regulation of the tenure the advice and consent of the Senate. He was be 
what he must have learned from many years of || of office is a common exercise of legislative || suspended. ‘The Senate did not concur in his id 
public service, he declared in a speech which || authority, and the power of Congress in this || suspension. It was then his right and duty id 
he delivered in the Senate on the 10th of Jan- || particular js not at all restrained or limited by || forthwith to resume the functions of his oflice ; ili 
uary, 1861, in the most emphatic manner, that || anything contained in the Constitution, except || but the President would not allow him so to 
the President had no such power as he has ex- || as to judicial officers ;’’ and I am very sure that do, for he not only cut off all official relations p 
ercised in the removal of Stanton and the || the Senate, after having three times decided || with Mr. Stanton, but appointed, received, aud al 
appointment of Thomas. || by more than a two-thirds vote of the mem- || recognized another person as Secretary of War. Ss 
i do not find that the act of 1789 or subse- |} bers present each time that the tenure-of-office | What quibble can be found to excuse this pla in 
quent acts upon this subject have ever been | act is constitutional, will now regard that ques- || violation of the law? Admitting, for the sake h 
so construed as to warrant the executive acts || tion as res adjudicata. || of argument, that the President couid lega!!y \ 
in question, and they could not be soconstrued || Has the President broken any of the pro- || remove Mr. Stanton, then | deny that he could h 
without ignoring the clear distinction which the || visions of the act? Nobody denies that the | legally appoint Thomas ad interim, tor the w 
Constitution makes between a recess and a || body of the first section, which provides that || reason that the second section of the tenure: b 
session of the Senate Concerning the decis- || every person appointed to office by and with || of-oftice act declares that upon the suspension! h 
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of an officer an ad interim appointment may 
be made, *‘and in no other case.’’ When 
Stanton was suspended, the ad interim appoint- 
ment of General Grant was legal; but any ad 
interim appointment upon a removal is abso- 

itely prohibited, Vacancies in otlice can only 

e filled in two ways under the tenure-of-otlice 

One is by temporary appointment, as 
ovided in the Constitution, during the recess 

(the Senate, and the other is by an appoint- 
ment by and with the advice and consent of 

1e Senate during the session. 

"One might reason: ibly suppose that the con- 
struction of this act was settle d, so far as the 
Senate was concerned. 

On the 12th of December the President com- 
municated to the Senate the fact that, on the 
j2th of the preceding August, he had suspended 
Mr. Stanton, and gave his reasons therefor; 
and the Senate, assuming that Mr. Stanton was 
within the protection of the tenure-of-office act, 
proceeded to consider the President’s reasons, 
and, under the leadership of the distinguished 
Senator from Maine, | Mr. lessenpen, | 
fused, by an overwhelming vote of thirty-five 
to six, to concur in the suspension. very one 
of the majority then understood that the effect 
of that vote was to reéstablish Mr. Stanton in 
his oftice under the provisions of the tenure-of- 
olfice act. 

On the 21st of February, 1868, the President 
informed the Senate that he had removed 
Mr. Stauton and appointed Adjutant General 
homas Secretary of War ad interim, and the 
Senate proceeded to consider that communieca- 
tion, and, after protracted argument, decided, 
by a vote of twenty-seven to six, ‘‘ that, under 
the Constitution and laws of the United States, 
the President has no power to remove the 
Secretary of War and to designate any other 
officer to perform the duties of that ollice ad 
interim.”? 

Among those who voted to affirm this 

doctrine was the distinguished Senator from 
\ilinois, [Mr. TRUMBULL. | 

Now, atier these proceedings, which go upon 
the express ground that Mr. Stanton is within 
the provisions of the tenure of-ollice act, we 
are asked to eat up our own words and resolu- 
tions and stultify ourselves by holding that the 
uct did not apply to Mr, Stanton. 

President Johnson is also fully committed to 
the same construction of the act. On the 12th 
of August he suspended Mr. Stanton, a pro- 
cee ding provided for by said act, but othe — 
unwarranted by law and unknown to the pr 
tice of the Government. 

On the 14th day of August, 1867, he notified 
the Secretary of the Treasury, as follows: 

“Str: In compliance with the requirements of the 
act entitled ‘An act to regulate the tenure of certain 
civil oflices, ge are hereby notified that on the 12th 
instant, Hon. Edwin M. Stanton was suspended from 
his office as Secretary of Warand General U.S. Grant 
authorized and empowered to act as Secretary ad 
wuerim, 

He also reported his reasons to the Senate 
for the suspension of Mr. Stanton within twenty 
days from its meeting, as required by said act. 
Having vainly tried to oust Mr. Stanton by an 
observance of the act, he boldly determined 
upon its violation by Stanton’s removal. ‘This 
he admits, but says it was with a view to test 
the constitutionality of the act, forgetting, as 
it se ems, that such a question could not possi- 
bly arise if the act did not apply to Mr. Stanton. 
lo argue, in view of these facts, that the Pres- 
ident removed Stanton through a mistaken 
idea that the law did not apply to him, is tri- 
iling with common sense. 

Taking the ground of the President that the 
present is his presidential term, then, I say, to 
all intents and purposes, he has appointed 
Stanton Secretary of War. ‘Time and again, 
n official communications to the Senate, he 
has declared Mr. Stanton to be Secretary of 
War, and in his message of December 12, 1867, 
lhe submitted to the Senate the question as to 
whether or not Mr. Stanton slrould continue to 
be Secretary of War, and the Senate confirmed 
him in that position; so that, without the usual 
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forms, there has been that concurrence be- 
tween the Executive and the Senate as to the 
Secretaryship of Mr. Stanton which the Con- 
stitution contemplates. The commission is 
no part of the ay he President 
cannot hold and treat Mr. Stanton as his See- 
retary of War for two or three years, and then, 
when questioned for an illegal act upon or 
through sue +h Secretary, deny his official chs ar- 
acter and relations. it he was the President’s 
Secretary of W ar for executive purposes he 
was such Secretary of War for the purposes 
of Congress. 


Ointment. 


TY 
i 
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Much diseussion has taken place in this case 
as to the intent of the President. There is 
nothing of this question. His intent was to 
transfer the War Department from E. M. 
Stanton to some other person of his choice 
without the consent and in defiance of the will 
of the Senate. Thisis obvious and undeniable, 
and every Senator must believe it. The pre- 
text that all bis proceedings for the removal of 
Stanton and the appointment of Thomas were 
to get up a law-suit is a shallow and miserable 
subterfuge. 

One question made is that the President has 
not removed Mr. Stanton. Stanton was either 
removed or he was not. If he was not re- 
moved, then the appointment of Thomas was 
a clear violation of the sixth section of the 
tenure-of-oflice act, for it was an ap pointment 
to fill a vacaney where no vacancy existed. 

Assuming that the tenure-of-oflice act is 
valid, and applicable to Mr. Stanton, then the 
President could not remove him. 

Suppose Stanton, to avoid conflict under the 
orders of the 21st of February, had given pos- 


| session of the War Office to Thomas. He 


would still have been Secretary of War, be- 
cause those orders were illegal andvoid. What 
the tenure-of-office law intended to prohibit 
and punish was the action of the President as 
to removals and appointments without the con- 
sent of the Senate, though, of course, such ac- 
tion, being in contravention of law, would have 
no force. Great effort has been made to show 
that the removal of Stanton and the bs nt- 
mentof Thomas were insignificant acts. ‘They 
might possibly be so regarded if there were har- 
mony and peace in the country. 

© ongress has passed laws for the reconstru 
tion of the States lately in rebellion, and the 
execution of these falls within the ‘arisdic ‘tion 
of the War Department. ‘The Pre sident holds 
them to be unconstitutional, and is bitterly 
opposed to their existence. Stanton is under- 
stood to be frien dly to this legislation. Lle 
stands, therefore, in the way of the President, 
and his removal and the appointment of an 
executive puppet in his place may involve the 
lives and liberties of thousands of cilizens, and 
perchance the peaceand integrity of the nation. 

During this trial we have been treated to 
much from the writings of James Madison. 
Areuing about executive power in the Con- 
gress of 1789, he said: 

‘Tf an unworthy officer be continued in office by 
an unworthy President, the House of Representa- 
tives Can at any time impeach him and the Senate 


can remove him, whether the President chooses or 
not. 


Speaking again of the President, he says : 


Lg: 

“*Tcontend that the wanton removal of meritori- 
ous officers would subject him to impeachment and 
removal from his high trust.” 

No man can deny that Kk. M. Stanton, by 
his ability and experience, his patriotism and 
personal integrity, is eminently fitted for the 
head of the War Department. 

Andrew Johnson has removed him because 
his unbending loyalty made him an obstacle 
to the President’s ambitious and partisan pur- 
poses, and appointed to his place a man wholly 
incompetent, whose only merit is abject ser- 
vility to the will of his master. If James Madi- 
son was a judge here to-day he would vote for 
impeachment upon that ground alone. 

We have been e: arnestly warned by the Pres- 
ident’s counsel not to encroach upon the exec- 
utive department of the Government. Con- 
sidering that the President usurped the legis- 
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lative control and reeonstraction of the States 
lately in rebellion; that he has vetoed fitteen 
acts of Congress, to say nothing of those he 
has pocketed; that he comes now by his con- 
fidential counsel to say what he has before said, 
that there is no Congress and we are no Sen- 
ate; that, without acknowledging our authority, 
he appears simply to avoid civil commotion, 
and we are prepared to appreciate the modesty 
and grace of this admonition. 

1 am surprised to find so many holding the 
opinion that the President is not impeachable 
for anything that the law does not declare a 
crime or a misdemeanor. Cannot he be im 
peached for a violation of the Constitution ? 
Suppose he should declare war or borrow 
money or levy taxes without authority of law? 
Is there no remedy? Suppose, for partisan 
purposes, he shoul i veto all the acts of Con 
gress, or in some mad freak pardon all the 
criminals of the United States. 
drunkenness and debauchery he should become 
incompetent to perform the duties of the office. 
ls Congress bound to tolerate wickedness, cor- 
ruption, and treachery in the executive office so 
long as there is no v iolation of a penal statute ? 

1 shall vote for conviction on the tenth 
article. 

Whenever the Ciief Magistrate of this coun- 
try, whose wisdom and virtue ought to exalt 
the nation, makes a public blasphemer of him 
self, and going about the country in speeches 
excites resistane:s to law and detends mob 
violence and murder, | think he ought to be 
removed from oe, 

his is no question of taste or good manners 
or of unfriendly criticism upon Congress. 
When the y were 
delivered they took the wings of the wind. 
hey were published and read throughout the 
turbulent South. ‘hey imparted boldness to 
violence and revenge, and | have little doubt 
that many a poor man is slee ping Ina bloody 
erave in cons sequence of those s speec hes. Oth 


Sup pose by 


hose speeches were crimes. 


cial duties and relations impose restraint upon 
freedom of speech as well as upon treedom ot 
action. 

Suppose a judge of the Supreme Court should 
go about making speeches and telling the 
people that the reconstraction or other acts of 
Congress were void, and that he would so de- 
cide when opportunity should arise, is there 
any doubt that he could be impeached for con- 
duct so indecent and so disastrous to the peace 
and good order of society? 

West H. Humphreys, United States district 

udge tor l’ennessee, was convicted by the unan- 
imous vote of this Senate of high crimes and 
misdemeanors tor what he said in a publie 

speech in the city of Nashville on the 20th 
D -cember, 1860. 

Whether Andrew Johnson shall be removed 
trom oflice or not is the least question in this 
case. Made up as the issues are, to acquit is 
to decide that the President may at any ume, 
irrespective of the provisions of the Constitu- 
tion, and in open and undisguised contempt 
of the authority and will ot the Senate, remove 
from and appoint to otlice. 

‘To acquit is to hold that the laws of the 
land are not what they are written down in 
the statute-books of the country to be, but are 
the unwritten and, it may be, unknown will 
of one man who happens to fill the executive 
ollice of the nation, 

All courts may take judicial notice of his 
tory, and by what I have a right to know in 
this case | have been sorrowtully and reluc- . 
tantly brought to the conclusion that Andrew 
Jobnson is a bad man; that the policy of his 
administration has been to rule or ruin; that 
he has endeavored by usurpation and the abuse 
of his veto to subordinate the legislative pea 
to his personal views and purposes, and tha 
his official career and example have been to 
injure, degrade, and demoralize the country ; 
and | believe that his removal from office wil! 
invigorate the laws, vindicate the Constitution, 
and tend greatly to restore unity and peace to 
the nation. 
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OPINION 
OF 
HON. HENRY WILSON 
The past seven years have been to gentlemen 


ceupying seats in this Chamber years of press- 
ing duties and stern trials. In the trying times 
through which the nation has passed and is 
passing it has sometimes happened that Sen- 
aiors of large capacity, ripe experience, and 
eminent publie service have widely differ ed in 
the interpretation of the Constitution and the 
construction of the laws. Whenever the high 
duties imposed upon Senators by the exigen- 
cies of the country have pressed for action, 
aud our deliberations have been distracted by 
the diverse opinions of Senators learned in the 
law, | have striven to discharge my duty by 
giving whatever doubts clouded my judgme nt 
or embarrassed my action to patriotism, to 
liberty, and to justice—to the security of my 
country and the rights of all its citizens. In 
giancing back over these years I find few votes 
| would recall by foliowing this rule of action. 
In this great trial, imposed upon the Senate by 
the Constitution of our country and the Repre 
sentatives of the people, | shall give whatever 
doubts have arisen to perplex or embarrass to 
my country rather than to its Chief Magistrate, 
now arraigned asa violator of the Constitution, 
# violator of the laws, and a violator of his oath 
to faithfully execute the laws. By a too rigid 
adherence to forms and technicalities the sub- 
stance is often lost. Discarding forms and 
technicalities and looking only to the substance, 
I shall so vote as to secure the ends of justice. 

Lam not, I trust, unmindful of the gravity 
of the oecasion, of the solemnity of my oath, 
nor of the obligation ever resting upon me * to 
be just and fear not. | know that the vote I 
shall give in this great trial will be criticised 


sharply in our age and in ages to come. The | 
President is on trial before the Senate—the 
Senate is on trial before the present age and | 


before the coming ages. I intend to vote for 
the conviction of the President and for his 
removal from his high office, and to submit 
my motives and my action to the judgment of 
the present and of the future. From the ver- 
dict of the Senate the President has no appeal ; 
from the verdict of posterity the Senate has 
no appeal. I propose to state, with brevity, 
some of the reasons why I shall vote for the 
conviction of the President of the United 
States upon the charges preferred by the Rep- 
resentatives of the people. 

The framers of the Constitution well knew 
the seductive, grasping, and aggressive nature 
of executive power. hey knew that for ages 
the contest had been ‘‘ to rescue,’’ in the words 
of Daniel Webster, ‘‘liberty from the grasp of 
executive power, ’ and that ‘our security was 
in our watchfulness of executive power.’’ They 
knew that the champions of human freedom in 
the Old World, though often baffled, had strug- 
gied for generations to limit and restrain ex- 
ecutive power. They sought to make the exec- 
utive power of the nation useful to the country, 
but not dangerous to the liberties of the people. 
‘They gave to the President a short term of 
ofice, and clothed the Representatives of the 
people with power to arraign him before the 
Senate, not only for high crimes, but for high 
misdemeanors, too. Jealous of 


be House of Representatives—a body repre- 
senting the interests, the sentiments, the opin- 
ions of the people, and their passions, too— 
complete authority to arraign the Chief Magis- 
trate of the nation before the tribunal of the 
Senate. They clothed the Senate of the Uni- 
ted States, composed of gentlemen quite as 


resentatives f be influenced by the interests, 
the opinions, the sentiments, and the passions 
of the people, with ample power to try, con- 
viet, and remove the President, not only for 


the commission of high crimes, but for high | 
i; pation has an Executive bound ouly to execute | 


misdemeanors. 


| vote of ‘ 
| put forth by the President in his defense can- | 
not but startle and alarm all men who would | 
| maintain the just powers of all branches of the | 








executive | 
power, the framers of the Constitution gave to || 


|| character of our Government. 
|, tained by a verdict of acquittal the President 
liable as are the members of the House of Rep- | 


SUPPLEMENT TO 


High misdemeanors may or may not be vio- | 


lations of the laws. High misdemeanors may, 
in my judgment, be misbehavior in oflice detri- 
mental to the interests of the nation, danger- 
ous to the rights of the people, or dishonoring 
to the ¢ rovernment. I entertain the conviction 
that the framers of the Constitution intended 
to impose the high duty upon the House of 
Representatives toarraign the Chief Magistrate 
for such misbehavior in oflice as injured, dis- 
honored, or endangered the nation, and to im- 
pose upon the Senate the duty of trying, con- 
victing, and removing the Chief Magistrate 
proved guilty of such misbehavior. Believing 
this to be the intention of the framers of the 
Constitution and its true meaning; believing 
that the power should be exercised whenever 
the security of the country and the liberties of 


'| the people imperatively demand it; and be- 
| lieving by the evidence adduced to prove the 


charges of violating the Constitution and the 


|| tenure-of-oflice act, and by the confessed and 


justified acts of the President, that he is guilty 
of high misdemeanors, I unhesitatingly vote 
for his conviction and removal from his high 
office. 

The President is charged by the House of 
Representatives with violating the Constitution 
and the tenure-of-ofiice act in removing Mr. 
Stanton from the ollice of Secretary of War 
and in appointing Adjutant General Thomas 
Secretary of Waradinterim. ‘The removal of 
Mr. Stanton and the appointment of Adjutant 
General Thomas, and the violatign of the ten- 
ure-of-office act, if Mr. Stanton be within that 


act, stand confessed and justified in the answer || 
of the President to the charges of the House || 


of Representatives. The answer of the Pres- 
ident, without any other evidence, is to my 
mind conclusive evidence of his guilt. Upon 
his answer, confessions, assumptions, and just- 
ifications I have no hesitation in recording my 
‘guilty.’’ The assumptions of power 


Government. Had the Presidentinadvertently 
violated the Constitution and the laws; had 
he pleaded in justification misconstruction 
of the 
have hesitated to vote far his conviction. But 
he claims the right to remove civil officers and 


| appoint others ad interim during the session 


of the Senate. If that claim of power is ad- 
mitted by a vote of acquittal, the President can 
remove during the session of the Senate tens 
of thousands of civil oflicers, with their millions 


| of compensation, and appoint his own crea- 


tures to fill their places without the advice and 
consent of the Senate, and thus nullify that 
provision of the Constitution that empowers 
the Senate to give its advice and consent to 
appointments. 

Not content with this assumption of power, 


the President claims the right to pronounce a | 


law of Congress unconstitutional, to refuse to 
execute it, although he is sworn to do so, and 
to openly violate it with a view of testing its 


| constitutionality in the courts, although no 


means may exist for months or years to come 
to test the constitutionality of the law so vio- 
lated in the judicial tribunals of the country. 
The President claims and has exercised the 
right to declare Congress an unconstitutional 
body, i incapable of enacting laws or of propos- 


ing amendments to the Constitution ; to hold | 
to refuse to execute | 
them, and to detiantly violate them in order to | 


the laws in abeyance; 


test their constitutionality. These are the po- 
sitions assumed by Andrew Johnson. These 
assumptions, if admitted, radically change the 
If they are sus- 


ceases to be the servant of the law and becomes 
the master of the people, and a law-non-exe- 
cuting power, a law-defying power, a law- 
breaking power is created within the Govern- 
ment. Instead of an Executive bound to the 
faithful execution of the laws of Congress the 


| motives, intentions, and purposes. 
| dent’s acts, cl: aims, and assumptions, mad 
_ against the well-known protests of vast masses 


'and the freedom of 


Constitution and the laws, I might | 





|| passed the 


lo: 
the ea according to his own caprices, whims, 
and soverel gn ples asure, Ne ver can I assent, 





| by a vote of acquittal, to executive assum) 


tions so unconstitutional, so subversive of ; 
Government, so revolutionary in their scope 
and tendency. These assumptions will int, 
duce into our constitutional system, into oy, 
Government of nicely-adjusted paris, deranee. 


ang 


he 


| ment, disorganization, and anarchy. 


Criminal acts raise the presumption of wroyo 


The Pres 


ot the people, the organs of public Opinion, 
the Congress of the United States, and the 
laws of the land, afford ample evidence tha: 
his motives, intentions, and purposes were yp- 
worthy, if not criminal. We are sworn to give 


| this arraigned President a trial as impartial as 
| the lot of humanity will permit. 
| not close our eyes to the records of the past 


But we can- 


three years, nor can we wholly shut out from 
all influences our personal inosine of his 
intentions, purposes, and acts. The framers 


, of the Constitution, when they empowered 


Senators to sit in judgment upon an arraigned 
Chief Magistrate, must have presumed that 


|| Senators would know something of the motives 


intentions, and purposes, and ve familiar with 
the public record of him who should ee 
executive power in their time. The frame; 


| of the Constitution knew, when they gave Sen- 
| ators the power to try an arraigned Chief 


Magistrate, the country knows, and we know, 
that personal knowledge and the historic ree- 
ords of the country cannot but influence in some 
degree the feelings and judgments of men, 
Four years ago eleven States were wrenched 
from the Union, their governments were ar- 
rayed against the country, the land was des- 
olated with civil war, the nation was strug- 
gling to restore and maintain the unity of the 
country, the supremacy of the Government, 
millions made free by 
executive proclamation and a constitutional 
amendment. The faith of the nation was 
plighted to restore the broken Union on the 
basis of loyalty, and to maintain the freedom 
ot millions of emancipated bondmen. The 
men pledged to liberty and union accepted An- 
drew Johnson, supported and trusted him. 
Coming into power, he at once, in spite of the 
fears and protests of the loyal men who had 
contided in him, entered upon a policy that 
placed the conquered rebel States in the keep- 
ing of traitors, and put loyal men and the 
freedmen completely under the authority of 
men who had striven for four years on bloody 


| fields to destroy their country, to perpetuate 


the slavery of the very men surrendered to 


|| their control. 


To lighten the burdens and partially protect 


| and defend the endangered rights of the freed- 


men, Congress passed a }'reedmen’s Burea 
bill; the President arrested it bya veto. Cor 


| gress passed another l’reedmen’s Bureau bill 
| the President endeavored to defeat it by another 


veto, and when it passed into law he strove to 
embarrass and thwart its operations. ‘Lo pro- 
tect the freedmen he had wickedly abandoned 
to the control of their enemies and the nation’s 
enemies, Congress passed a civil rights bill; the 
President attempted to arrest it by a veto; and 
failing in that, he has utterly neglected to en- 
force it. Congress endeavored, by submitting 
an amendment to the Constitution, to secure 
the reconstruction of the Union ; the President 
met it by a denial of the authority of Congress 
to submit an amendment, and by an invocw 
tion to his governments in the rebel States to 
reject it. The rebel States having failed to 
adopt the constitutional amendwent, Congress 
reconstruction measures over Lx 
ecutive vetoes. Those measures of restoration 
have encountered in their execution the hos- 
tility of the President. Faithful generals have 
been removed for their fidelity and efficiency, 
and others have. been rebuked and thwarted. 
The history of the past three years records 
it, aud our personal knowledge attests it, that 
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the President has sought to prevent the en- 

wreement of the laws pe assed over his vetoes. 
In ev ry form he has striven to prevent the 
h restoration of the Union on a basis of loyalty 
IT Scone +o the country and the equal rights and privi- 
ll inty eges of the people. ‘Lhe evidences legally 


» Whims, 


ae 
Ss + 
asst n 


Into our etore us, the records of the country, the per- 
lerange. sonal knowledge of Senators, show the motives, 


ntions, and designs of President Johnson. 
If Wrong (o accomplish his purposes and designs, 
1@ Pregi. \ir. Johnson songht, by the use of executive 
to corrupt the American people 
\Vhen Congress, by the casting vote of Vice 


>» Made patronage, 
» MASSee 


pinion, President Adams, decided, in the beginning 
and the of Washington’s Administration, that the Sen- 
ice that ate was a part of the appointing power, but 


vere un- not of the removing power, the office-holders 
1 to give of the country were but afew hundred in num- 


artial as ber, and received a compensation amounting 


We Cap- to but a few thousand dollars. In our time 
the past e Federal oftice-holders are counted by tens 
ut from thousands, and their compe nsation amounts 
> of hig tomany millions. ‘lo defeat the will of the 


framers 
OWered 


people, the President, in the interests of dis- 
loyalty, inequality, and injustice, sought to 


raigned use the corrupt and corrupting influences of 
ed that executive patronage. The Postmaster Gen- 
1otives, eral made the shameless declaration, that oth- 
ar With cers who ate the President’s bread should sup- 
Xercise port the President’s policy. ‘l’o maintain the 
ramers cause of the country, as well as to protect 
ve Sen- honest publie officers who would not betray 

Chief their country, Congress enacted the civil-ten- 
know, ure act. It met the executive veto, the exec- 
ic ree: utive denunciation of unconstitutionality, and 
in some the executive violation. Mr. WiLuiams, of the 
en. House of Representatives, who drew the pro- 
enched viso to the first section of the act, tells us that 
ere ar- he intended that the act should protect Mr. 
is des- Stanton. 

strug: lhe Senator from Oregon, [Mr. WiLi1aMs, | 
of the who introduced the original bill, and who was 


iment, on the committee of conference, and the Sen- 


ree by ator from Vermont, [Mr. Epmunps, | who re- 
itiona ported the bill from the Committee on the 
was Judiciary, and who was also on the committee 
yn tl of conference, both claim that Mr. Stanton is 
eedom protected by the act. A fair and logical con- 
lhe struction of the language of the act gives its 
ed An- protection to Mr. Stanton. A large majority 
him. in Congress voted for the bill in the belief that 
of the it threw its protection over the great War Sec- 
o had retary, who stood before the country one of 
y tha the foremost champions of Congress in its 
keep struggle against the anarchical, disorganizing, 
d the and unpatriotic action of the Executive. Mr. 


ity of Stanton was suspended by Mr. Johnson; the 


hoody reasons for his suspension were submitted to 


etuat Congress; the reasons were pronounced i 

‘ed to sutlicient by more than a three fourths vote of 
the Senate; Mr. Stanton returned to his office; 

rotect the President refused to acknowledge him; 

freed- and, after several days, issued the order for 

ureau his removal, and he appointed Adjutant Gen- 

Con eral Thomas Secretary of War ad inierim—all 


bill in direct violation of the tenure-ot-ollice act. 
other lhe President refused to send a nomination 


ve to to the Senate, knowing that it was the will of 
» pro the Senate and of the nation that Mr. Stanton 
loned should remain at the head of the War Depart- 
lon s ment. He had vainly sought to induce Gen- 
; the eral Grant to be a party in thwarting the will 
; and of the Senate by preventing the return of Mr. 
o en Stanton to the War Office. He had failed to 


ting persuade Lieutenant General Sherman to aid 
cure him in removing Mr. Stanton from his office. 
} ry 

ident He then took Adjutant General Thomas, 


ere through whom all communications must go to 


Oca the Army, and made him Secretary of War 
es tO ad interim. The law requires all communica- 
d to tions to the Army to go through General Grant. 
Bre Might it not have been, by placing Thomas in 
Ix the War Department, while holding the office 
On ot Adjutant General, the purpose of the Pres- 
hos ident to have the means of communication 
have with the Army under his control, and substan- 
ney; stantially to set aside the law requiring such 
ed. communications to go¢@hrough the General of 
ne the Army? 

Lidede 


In support of the acts of the President, 
claims are made and powers asserted by Mr. 
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Johnson and his counsel hostile to the spirit 
and genius of our institutions, to the integrity 
of the Government, and to the security of pub- 
- ap rty. The acquittal of th Pp resident will 

ive the sanction of the Senate tothe monstrous 
ean issumed, claimed, and exercised by 
the President, and will, in my judgment, in- 
crease the lawlessness, disorder, and outrage 
now so prevalent in the States lately in rebel- 
lion. His conviction and removal from office 
wiil rebuke lawlessness, disorder, and crime, 
and inspire hope and courage among loyal and 
law-abiding men. I cannot contemplate with- 
out the deepest anxiety the fatal effects, the 
suffering and sorrow that must follow the ac- 
quittal of the President 
sequences of his acquittal seem to flash upon 
me whichsoever way turn. Conscious of the 
responsibilities that rest upon me, | shall un- 
hesitatingly vote for the conviction of the 
President, for his removal from office, and for 
his disqualification from hereafter holding any 
office under the Constitution he has violated 


he disastrous con- 


and the Government he has dishonored. 


of War, does not limit the 





OPINION 
OF 


HON. GEORGE VICKERS 


The Constitution secure 8 tothe President of 
the United States the nomination of civil off- 
cers and their appointment, if the Senate shail 
advise and concur. He is the initiating and 
acting power, and gives character and form to 
the proceeding betore it is presented to the 
consideration of the Senate, which body has 
no power to present the name of any one to 
the President as an object of official favor. 
The act of 1789, which created the Department 
tenure of the office 
of the Secretary of that Department, but as- 
signs such duties as shall be enjoined upon and 
intrusted to him by the President, agreeably 
to the Constitution. 

Soon after the Government went into opera- 
tion the power of removal from oflice was 
exercised by the Executive during the session 
as well as in the recess of the Senate; the com- 
missions to the Secretaries and many other 


| officers contained the statement that they held 


at the pleasure of the President. A practice 
immediately arose and prevailed, and was con- 
tinued down to the year 1567, of removal from 
office by the Executive; the power of removal 
was claimed as an incident to that of appoint- 
ment, and as essential to a faithful execution 
of the laws, on the ground that unless the 
President possessed it he could not remove a 
faithless officer who might be engaged in ob- 
structing the execution of the laws or in embez- 
zling the public funds; the duty of the Presi- 
dent under the Constitution, to take care that 
the laws should be fashfully executed, could 
not be elliciently discharged unattended by the 
power of removal. Although differences of 
opinion may have existed upon this as well as 
other provisions of that instrument, yet the 
practice uninterruptedly continued, with the 
implied assent of the Legislature, for upward 
of seventy-five years, and constituted a legis- 
lative construction which was affirmed by dif- 
ferent Attorneys General of the United States, 
whose attention had been specially called to 
the subject. 

The acquiescence by Congress in that con- 
struction, whether originaily correct or not, 
was fully sufficient to justify President Johnson 
in its exercise. Although it may be termed an 
implied power, it is as valuable and essential 
to a codrdinate department as an express grant. 
‘lhe power to create banks and of 
custom and light- impli- 
cation. The concurrent authorities Kent 
aa Story refer to the power of removal of 
otheers by the established by 
usage and acquiescence, as well as by the opin- 
ions of the most eminent lawyers, judges, and 
statesmen, as the settled construction of the 
Constitution. it was advocated and practiced 
by Jefferson, Madison, Monroe, Jackson, Van 


erecling 
houses is derived by 


President, as 
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Buren, and other Presidents, down to Mr. 
Johnson. The elder Adams removed Mr. 
Pickering, Secretary of State, during the ses- 
sion of Congress, and without consulting it ; 
he requested Mr. Pickering to resign, and on 
his refusal removed him by a peremptory order, 
and nominated John Marshall his successor. 
The right of Mr. Adavas -loes not seem to have 
been questioned, rhe ac: of 1780, in its second 
section, provides for the appointment of a chief 
clerk in the Department of War, who, whenever 
the principal oflicer, the Secretary, shall be 
removed by the President, or im any other case 
of vacancy, shall have the charge and ¢ ustody 
of all the records and papers in the office. The 
language of this act recognizes an existing 
right in the President, under the Constitution, 
to remove a Secretary at his discretion. 

he debates in Congress in 1789, by the 


ablest men of the nation, show that the power 
of removal from otlice was conceded to be in 
the President, and the bills establishing the 
Departments and regulating the duties to be 
performed were framed purposely to conform 
to that construction of the Constitution. Thus, 

in the act relating to the [Treasury Department, 

the seventh section provides that the assistant 
shall take charge of the records, books, and 
papers ‘‘whenever the Secretary shall be re- 
moved from otlice by the President of the U ni- 
ted States, or in any other case of vacancy.”’ 
In the same year the Department of Foreign 
Ailairs was created, and in the second section 
of the act it is declared that there shall be ap- 
pointed an inferior ofticer, to be called the 
chiet clerk, and who, ‘‘ whenever the said prin- 
cipal officer shall be removed from oflice by 
the President of the United States, or in any 
other case of vacancy, shail, during such va- 
cancy, have the charge and custody of the 
records,’ &c. ‘These three statutes do not 
confer the power of removal, but they treat it 
as existing in the executive department, and 
were designed and draited to exclude the 
presumption of implication of a grant of that 
power to the President by legislative authority. 

Ihe act of the 2d March, 1867, regulating 
the tenure of civil oflices, and passed over the 
President’s veto, was intended to alter and 
change the settled construction of the Consti- 
tution, and to empower the Senate to continue 
a Cabinet officer in commission against the 
will and wishes of the Executive, and te re- 
strain and check his wonted power of removal ; 
the statute trenched upon and materially im- 
paired what the President and his legal ad- 
vane rs, including the Secretary of War, believed 
and declared to be a constitutional right and 
prerogative of the executive department. Lhe 
President having sworn to ‘‘ preserve, protect, 
and defend the Constitution of the United 
States,’’ considered it to be his duty, as custo- 
dian of the executive department, to treat the 
act as unconstitutional, and to exert the power 
claimed and exercised by all bis predecessors. 
‘The statute of 2d March, 1867, essays to create 
an offense of high misdemeanor in any one who 
may attempt to violate it, and for this effort of 
the President to maintain the integrity of his 
department until the judiciary, the only arbiter 
ty determine a question of such magnitude in 
the last resort, should decide, the impeach- 
ment is predicated. 

If one department shall attempt or do what 
another department shall believe to be an 
essential and vital encroachment upon its high 
powers or functions, the law of seit-defense is 
as applicable as it would be to a personal attack 
by one upon another. It cannot be expected 
that the executive department is to be the 
went for executing a@ statute upon il self which 
is to dismember and deprive it of hall its 
vigor or vitality; the duty enjoined upon the 
President to see that the laws are executed was 
not designed to operate in such a case, for the 
practical recognition of such a principle might 
be used to work the destruction of the whole 
frame of the Government and make the Con- 
stitution its own destroyer. ‘The allegation 
that if the President shall be permitted to con- 
travene a statute which he and his Cabinet 
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believe invades and infracts the constitutional | 


limits and powers of the department over which 
he presides, and feels bound to preserve, that 
he may be at equal liberty to disregard any law 
of a different character and object, has no more 
force than that the right of self-defense may be 
extended to justify an individual in assaulting 
every person he may chance to meet. If it is 
in the lawful competency of Congress to punish 
the infraction of every law by pains and penal- 
ties, and to deprive the courts of the United 
States of their jurisdiction over the same, Con- 
gress would soon become omnipotent, the 
coordination of the departments be destroyed, 
and the structure and genius of our Govern- 
ment be changed by the action of one depart- 
ment, 

1t may well be questioned if the Cabinet offi- 
cers who were appointed by a former Presi- 
dent, and not reappointed in a second term, 
either by that President or by Mr. Johnson, 
his suecessor, were intended to be embraced by 
the act of 2d March, 1867 ; if it were a matter 
of doubt the accused would be entitled to the 
benefit of it. lrom a careful examination of 
the act, taken in connection with the avowed 
purpose of it, as declared in the Senate and 
House of Representatives by the committees 
of conference at the time of its final passage, 


} 
| 


SUPPLEMENT TO 
1. A nomination by the President. 2. A con- 
firmation or approval by the Senate. 3. A 
commission signed, sealed, and delivered to 
the appointee. A concurrence of all is neces- 
sary to its consummation. ‘The designation 
of a person to take possession and fulfill the 
duties is but for a temporary purpose, till a 
suitable successor can be found and his nom- 
ination sent to the Senate; the public interest 
may demand such a course of action. 

Lhe proceedings in this case abound with 
instances of ad interim employments, directed 
by all the Presidents from Mr. Adams (the 
elder) to Mr. Johnson, including President 
Lincoln. ‘The designation of General Thomas 
was on the 2ist February, and the nomination 
of Mr. Ewing was sent to the Senate on the 
22d February, but in consequence of an early 
adjournment, and the next day being the Sab- 
bath, it was not actually received by the Senate 
till Monday, the 24th of that month. But if 
the President, the Attorney General, and other 
Cabinet oflicers were mistaken in their con- 
struction of the law, which 1 do not think, such 
an error was avenial one, and cannot properly 


be considered a high crime or high muisde- 


my Opinion is that such officers were not, nor | 
| first section of the act of March 2, 1867, called 


intended to be, included in it. Entertaining 
the views I have expressed, I do not consider 
that the first and eighth articles of impeach- 
ment are sustained. 

The act of Congress of 1795, chapter twenty- 
one, provides for the filling of all vacancies by 
the President, by appointments ad interim for 
a period not exceeding six months. The power 


of removal or suspension necessarily carries | 


with it the right to fill the vacancy temporarily 


on the ground of public necessity ; the exigency | 


may exist ut any time, whether during the ses- 
sion or in the recess of the Senate, and the 
public interest and service may require the 
promptest action by the President. 


the cases provided for and covered by the act 
of 1795, which embraces all cases of vacancy 
from whatever 
ferim employments, but only such as are occa- 
sioned by death, resignation, absence, or sick- 
ness, leaving the vacancies occasioned by re- 
moval and expiration of commission unre- 
pealed. 

The act of 1867, regulating the tenure of cer- 
tain civil oftices, by its second section, empow- 
ers the President to fill vacancies which may 
happen during the recess of the Senate, by 
reason of death or resignation, and in such 
cases to grant commissions, which shall expire 
at the end of the next session thereafter, but 
inakes no provision for filling vacancies which 
may occur during the session of the Senate, 
leaving such to be filled under existing laws 
and the usages of the department. ‘The eighth 
section of the tenure-of-oflice act declares that 
whenever the President shall, without the ad- 
vice and consent of the Senate, designate, 
authorize, or employ any person to perform 
the duties of any office, he shall notify the Sec- 
retary of the Treasury, &c. This recognizes 


‘ause, and authorizes ad in- | 


The acts | 
of 1863 and 1867 do not, by implication, repeal | 


| impeachment. 


meanor, 

But if none of the laws alluded to authorized 
the ad interimappointment of General Thomas, 
yet, if Mr. Stanton’s case is not covered by the 


the tenure-of-oflice law, the second article and 
others into which it enters are not subjects ot 


Mr. Lincoln in 1862, during the first term of 
his Presidency; his term expired with Mr. 
Lincoln's as detinitively as if the latter had not 
been reélected; he was not reappointed either 
by Mr. Lincoln or by President Johnson, and 
only held by courtesy and sufferance. ‘Lhe 
month allowed to the Cabinet oflicers appointed 


| by Mr. Johnson and confirmed by the Senate 


does not apply to oflicers appointed by Mr. 
Lincoln, and who held no legal term under 
President Johnson. 

‘The latter, therefore, committed no misde- 
meanor in designating General Thomas to per- 
form the duties till a regular nomination could 
be made; first, because Mr. Stanton’s case is 


not protected by the first section of the act of 


1807, all the subsequent sections having refer- 
ence to the cases only which are included in 
that section, the sixth section, relating to ad in- 
terim appointments, expressly declaring them 


| to be ** contrary to the provisions of this act,’’ 


and if not within the first section it cannot be 


within the sixth; secondly, because no’ other | 
| act forbids such appointments; and thirdly, | 


because it was in coniormity to the settled prac- 
tice of the executive department since its torm- 
ation, acquiesced in by all the departments, 
and necessary to a proper and faithtul execu- 
tion of the laws. In any aspect of the case the 


second and third articles are not maintainable. || 


With the views already expressed, that the 


Mr. Stanton was appointed by | 


President is not guilty of the principal charge, | 


which is modified and extended over other 
articles, it follows that he is not punishable on 


| the charge for conspiring to do the acts men- 


the nght of the President to make ad interim | 


appointments without the consent of the Sen- 
ate. This class of appointments is not the 


same mentioned in the third section of that || 
act, because he is authorized by that section | 


to issue Commissions to expire at the end of 


the next session; but in the eighth section it | 


is stated to be a mere designation or employ- | 


ment of some person to perform the duties of 
anothce. According to usage, from the neces- 
sity of the case, and the act of 1795, unrepealed 


in part by the act of 1863 or the act of 1867, the | 


resident had the power to designate General 


{homas to perform, for a brief period, the | 


duties of the Department of War. To avoid 
cireumlocution | have sometimes used the 
word appointment instead of designation or 


employment in connection with ad interim | 
duties, but an appointment to office, legally | 


aud techuically, has three essential elements: 


pa pees 


tioned in the fourth, filth, and seventh articles, 


and especially not in the absence of all proof 


of any such conspiracy. 
The sixth article charges a conspiracy to 


seize and take by force the property of the | 


United States in violation of the conspiracy 
act of July, 1861. ‘This statute does not, in my 
opin on, apply to the removal of an officer under 


claim of constitutional right; besides, no proof | 


was offered of any authority from the Pres- 


| ident to use force, (none was used,) and no 


legitimate inference of such an intention can 


be drawn under an act penal in its character | 


when the presumptions are favorable to the 
citizen, and especially to a high public fune- 
tionary of the Government in the discharge of 
official duty. 

The ninth article, which alleges an attempt 


to seduce an officer of the Army trom his duty | 


to promote sinister purposes of the President, | 


appears to be wholly unsupported by proof. 
Tbe Commander-in-Chief has an undoubted 


| 


—— 





right to consult with his subordinates, to inquire 
into the disposition of the military forces, anq 
to express opinions ; the relation between them 
precludes the presumption of an unlawful pur. 
pose in making proper inquiries and communi. 
cations. In such a case the charge should be 
expressly proved; but there was not only no 
evidence offered tending to prove it, but a laud. 
able motive was proved by the Secretary of tho 
Navy, who suggested to the President the pro- 
priety of making the investigation. 

The tenth supplemental article is in refer. 


ence to certain public speeches of the Presi. 


dent, and charges that they are high migde. 
meanors in Office. ‘These speeches were made 
in a private, and not in an ollicial capacity, and 


| however injudicious some may think portions 





of them, and to be regretted, 1 know of no Jaw 
which can punish Mr. Johnson with a removal! 
from oflice because they were made. Ag we 
have no law to punish those who may indulye 


| in political discussions, it cannot reasouably be 


expected that the President should be removed 


| for exercising a privilege enjoyed by every 
5 5 J ; 


American citizen; the first amendment to the 
Constitution declares that Congress shall pass 
no law abridging the freedom of speech or ot 
the press. 

The eleventh article is anomalous, indefinite, 
and liable to the objection of multiplicity. |i 
it were possible to put it in the form of an in 
dictment or of a declaration in a civil action, 
it would be quashed on motion by a court ot 
law. ‘The first item or paragraph is not in the 
form of a charge, butis the recital of a speech 
contained in the tenth article and appears to be 
only introductory, or alleged as inducement to 
a charge which follows, namely, that the Presi 
dent, in pursuance of said speech made in Au 
gust, 1866, attempted to prevent the execution 


| of the tenure-of-ollice act, passed on the 2d 
| March, 1867; then follows a vague allusion two 


| with the President. 





the means by which he made the said attem))/ 

wit: on the 2lst February, 1868, by unlaw!uily 
devising, contriving, and attempting to devise 
and contrive means to prevent hi. M. Stanton 
from forthwith resuming the functions of the 
office of Secretary of War, which had been 
peaceably and quietly resumed on the 18th Jan 
uary, 1868, about five weeks prior to the alleged 
contrivances, as appears by Mr. Stantun’s 
aflidavit to procure a warrant for General 
Thomas’s arrest, and also by the first article of 


| impeachment. 


‘The other means are to prevent the execu- 
tion of the act making appropriations for the 
support of the Army, of which no proof was 
offered exceptthat in relation tothe ninth arti- 
cle in reference to General Emory’s interview 
The last means charged 
are to prevent the execution of an act to pro 
vide for the efficient government of the rebel 
States, passed 2d March, 1867; the only evi- 
dence introduced was a telegram to Governor 
Parsons, dated several weeks prior to the pas 
sage of the said act alleged to be violated. [his 
eleventh article seems to be made up by uniting 
fragments or portions of other articles ; if sep- 
arately the articles in full are not sustained, the 
joining together of some of their disunited paris 
“annot impart to them additional strength or 
vitality. There is no proof of any connection 
between the speeches referred to and the teu- 
ure-of-office act, nor between that act or any 
alleged violation of it and the means and con- 
trivances imputed to the President. It was 
contended on the part of the prosecution that 
the act of 1789, and not the Constitution, con- 
ferred upon the President the power of re- 
moval from office and separated that power 
from that of appointment. ‘The act of 150: 
does not essay to punish a removal under tlie 


' act of 1789 unless made in the recess of the 
| Senate, and as Mr. Stanton’s removal was dur- 


ing the session of that body, the prohibition o! 
the act is not applicable. The act of 175 1s 
general, and not confined in its operation to 
the recess of the Senatg@or to its sessions ; 1's 
language is, ‘‘ whenever the said principal of 
ficer (the Secretary being meant) shall be re- 
meved from office by the President of the 
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United States,’’ the inferior officer shall have 
charge ofthe records, books, and } papers apper- 
tai celica x to the Department. 

A President and his Cabinet may be called 
upon to examine and determine the meaning, 
scope, and Operation of statutes they may be 
required to execute materially affecting the 
powers, duties, and practice of the executive 
department of the Government. Judgment is 
necessarily involved in that examination and 
consideration. If, after a candid and diligent 
investigation and mature deliberation, the 
President acts upon the conclusion thus formed, 
can it be contended that for doing so he is 
guilty of a high crime or misdemeanor and 
punish: able by removal from office? There 
must be some willful and manifest abuse of au- 
thority, usurpation, or corruption in such a 
case to justify a proceeding so degrading in its 
character and consequences. If Congress, by 
legislation of two thirds, after the exercise of 
the veto by the Iixecutive, snould assume the 
power of making appointments to office, irre- 


enective of his right of nomination, of nego- 
tiating and confirming treaties, of diminishing 


his compens 


ation during the term for which 
he was elected, can it be said that he would 
have no right to judge of the constitutionality 
yf these acts; and, if he should refuse to re- 
gard them, to be subjected to impeachment 
and removal, as well as to fine add imprison- 
ment, although they attempted to abstract the 
essential attributes of his office and reduce the 
De parte nt to a subordinate and inferior con- 
dition? Surely such a proposition could not 
be seriously advecated. 
But further, suppose that 


art 
act 


by its 


Con; cre 
s should grant titles of nobility an 1 require 
the Pre ident to issue commissions to perfect 
chest: or pass bills of attainder or ex post facto 
laws, or lay a capitation tax without reference 
to the census, and devolve the execution of 
the statutes upon the President; shall he be 
bound, regardless of his oath to protect and de- 
tend the Constitution, to execute them against 
isown convictions and against the unanimous 
pinion and advice of the Attorney General 
and his other constitutional advisers? If 
any case the right of judgment is to be exer- 
‘ised, no criminality can be legally imputed 
for its honest exercise, though the conclusion 
may be erroneous. 

or these reasons, independent of th 
already assigned, and from a careful consider- 
ation of the evidence adduced and of the cir- 
cumstances of the case, I do not think that the 


Ose 


first eight and the eleventh articles can be 
hiiniataha, 
OPINION 
OF 
TON. CHARLES SUMNER. 





I voted against therule of the Senate allow- 
ing opinions to be filed in this proceeding, and 
regretted its adoption. With some hesitation 
1 now take advantage of the opportunity, if 
hot the invitation, which it affords. Voting 

** guilty’? on all the articles, | feel that there 
is no need of explanation or apology. Such a 
vote is its own best defender. But | follow the 
example of others. 

BATTLE WITH SLAVERY. 

This is one of the last great battles with 
slavery. Driven from these legislative Cham- 
bers; driven from the field of war, this mon- 
strous power has found a refuge in the Ex- 
ecutive Mansion, where, in utter disregard of 
the Constitution and laws, it seeks to exer- 
cise its ancient far-reaching sway. All this is 
very plain, Nobody can question it. Andrew 
Johnson is the impersonation of the tyrannical 
Slave Power. In him it lives again. He is the 
lineal suecessor of John C. Calhoun and Jef. 
ferson Davis. And he gathers about him the 

ame supporters. Original partisans of slavery 
North and South; habitual compromisers of 
great principles; maligners of the Declaration 
of Independence; politi cians withont beart ; 


THE 


| grading the trial and bafiling justice. 


CONGRES 


lawyers, for whom a technicality is eve rything, 


an l a promise uous COMpany wh oate very Stag 





yf the battle have set their faces against E od) 
Rights ;—these are his allies. Its the old tr op 
of's lavery, with a few recruit eady as of old 
for viol ence—cunning in device and heartless 
in quidt With the President at their he ad, 


they are now entrenched in the Executive 
Mansion. 
Not to dislodge t 1 
a prey to tne most hate ful tyrannies 
"tate > * 11 ' : 
of history. Especially is it t 
: nl oniats of the rebel States to violence and 
shed. Not a month, not*’a week, not a 
2 Ly should b e lost. The safet V of the Repub- 
li requires action at once. The 


cent men must be rescued from sacrifice 


one ol 


’ 
oO Surrender the 
llood 


lives of inno- 


I would not in this judgment aad from 
’ . ° : 
that moderation which belongs to the occa- 
sion; but God forbid that, when called to deal 


a cold- 
has been 


] Yr 
ild affect 
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‘rannot feel. Slavery 


neny, murdering our children, Llii- 
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with so great an offender. I sho 
which I 
our worst ¢ 
ing our homes wit! 
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ing, and darkening 
a id how it 
Andrew Johnson as its repre- 
sentative. Through him it 
to rule the Republ 11¢ 


rears 105 





assumes once more 
and to impose its cruel 
law. The enormity of his conduct is aggra- 
vated by his barefaced treachery. He once 
declared himself the Moses of the colored race. 
Behold him now the Pharaoh. With such 
treachery in such acause there can be no parley. 
Every sentiment, every conviction, every VOW 


against slavery must now be directed against 


him. Pharaoh is at the bar of the Senate for 
judgme nt. 
The formal accusation is founded on certain 


enumerated in articles 
of impeachment, but it is wrong to 
that this is the whole case. It is very wrong 
to try this impeachment merely on these arti- 
cles. It is unpardonable to higgle over words 
and phrases when for more than two years the 
tyrannical pretensions of this offender, now in 
evidence before the Senate, as I shall show, 
have been manifest in terrible, heart 
rending consequences. 


recent transgressions, 


Suppose 


their 


IMPEACHMENT A POLITICAL, AND NOT A Jl 
CEEDING. 

Before entering upon the consideration of 
the formal accusation, instituted by the House 

Representatives of the United States in 
their own name and in the name of all the 
people thereof, it is important to understand 
the nature of the proceeding ; and here on the 
threshold we encounter the effort oi the de- 
fense, which has sought in every way to con- 
found this great constitutional trial with an 
ordinary case at Nisi Prius and to win for 
the criminal President an Old Bailey acquittal, 
where on some quibble the prisoner is allowed 
to go without day. From beginning to end 
this has been painfully apparent, thus de- 
Point 
by point has been pressed, sometimes by coun- 
sel and sometimes even by Senators, leav- 
ing the substantial merits untouched, as if 
on a solemn occasion like this, involving the 


DICIAL PRO- 


| safety of the Republic, there could be any 


other question. 

The first effort was to call the Senate, sitting 
for the trial of impeachment, a court, and not 
a Senate. Ordinarily names are of little con- 
sequence, but it cannot be doubted that this 
appe sIlation has been made the starting-point 
for sanee technicalities, which are so proverbial 
in courts. Constantly we have been reminded 
of what is called our judicial character and of 
the supplementary oath we have taken, asif a 
Senator were not always under oat h, and as if 
other things within the sphere of his duties 
were not equally judicial incharacter. Out of 
this plausible asst imption 1 has come that fine- 
spun thread which lawyers know so well how 
to weave. 

The whole mystification disappears when we 
look at our Constitution, which in no way 
speaks of impeachment as judicial in charac- 
ter, and in no way speaks of the Senate as a 
court. On the contr ary it uses posi tiv ale 
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guage, inconsistent with this assumption and 


) | ) 
all its pretended consequences. On this head 


the re can be ho dou! »t. 


7 ’ . 
By the Constitution it Is expressly provided 


that **the judicial power shall be Veste d in one 
Supreme Court and in such interior courts asthe 


time to time ordain and 
establish,’* thus positively excluding the Senate 
any exercise of ‘‘the judicial power.”’ 
And yet this same Constitution provides that 
‘the Senate shall have the sole power to try 
all impe cachments.”’ In the face of these plain 
texts itis impossible not to conclude that in try 
ing impeachments Senators exercise # function 
which is not re garded by the Constitutioa as 

x idicial,’’ or, in other words, as subject to the 

yrdinary conditions of judicial power. Call it 
se natorial or politics al, it isa power by viself 
and subject to its own conditions. 

Nor can any adverse conclusion be drawn 
from the unauthorized designation of 
whiel 


Congress may from 


fi om 


court, 
‘ has been foisted into our proceedings. 
This term is very expansive and sometimes 
very insignificant. In Kurope it means the 
a prince. In Massachusetts it is 
still applied to the Legislature of the State, 
which is known as the General Court. If ap- 
plied to the Senate it must be interpreted by 
the Constitution, and cannot be made in any 
respect a source of power ora constraint. 

lt is difficult to understand how this term, 

which plays such a part in present preten 

sions, obtained its vogue. It does not appear 
in English impeac hments, although there is 
reason for it there, which is not found here. 
From ancient times Parliament, including 
both Houses, has been called a court, and the 
House of Lords is known as a court of appeal. 
The judgment on impeachments e mbrace s not 
me rely removi al from otlice , as unde r our Con- 
stitution, but also punishment. And yet it 
does not appear that the Lords sitting on im 
peachments are called a court. 
so entitled in any of the cases, from the first 
in 1330, entitled simply, ‘* Impeachment of 
Roger Mortimer, Earl of March, for ‘reason, 
down to the last in 1806, entitled, ‘* Trial of 
Right Llonorable Henry Lord Viscount Melville 
betore the Lords House of Parliament in West- 
minster for High Crimes and Misdemeanors 
whereof he was accused in certain articles of 
Impeachment.’’ In the historic case of Lord 
Bacon, we find, at the first stage, this title, 
‘* Proceedings in Parliament against Francis 
Bacon Lord Verulam,’’ and after the impeach- 
ment was presented, the simple title, ‘* Proceed- 
ings in the House of Lords.’’ Had this sim- 
pieily been followed in our proceedings, one 
source of misunderstanding would have 
removed. 

There is another provision of the Constitu- 
tion which testifies still further, and, if possible, 
more comple tely. It is the limitation of the 
judgment in cases of impeachment, making it 
political and nothing else. It is not in the 
taal punishment, but in the nature of pro- 
uc? tien to the Republic. lt is confined to re 
movai from office and disqualification ; but, as 
if aware that this was no punishment, the Con 
stitution further provides that this judgment 

shall be no impediment to indictment, trial, 
jud igment, and punishment ‘*aceordin:s atolaw. 
Thus again is the distinction declared between 
an impeachment and a procee ding ** according 
to law.’ The first, which is politic al, belongs 
to the Senate, which is a political body ; the 
latter, which is judicial, belongs to the courts, 
whichare judicial bodies. The Senate removes 
from office; the courts punish. lam notalone 
in drawing this distinction. It is well known 
| who have studied the subject. Early in 
our bi tory it was put forth by the distinguished 
Mr. Bayard et Delaware, the father of Sen- 
ators, in the case of Blount, and it is adopted 
by no less an authority than our highest com- 

mentator, Judge Story, who was as much 
disposed as any body to amplify the judicial 
power. In speaking of this text, he says, that 
impeachment ‘‘is nov so much designed to pun 

ish the offender as to secure ithe Siate against 
gross official misdemeaners; that it touches 


household ot 


‘hey are not 
) 


been 


to al 
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neither his person nor his property; but simply 
divests him of his political capacity. (Story, 
Commentaries. Vol. J, sec. 808.) All this seems 
to have been forgotten by certain persons on 
the present trial, who, assuming that impeach- 
ment was a proceeding “‘according to law,’’ 
have treated the Senate to the technicalities 
of the law, to say nothing of the law’s delay. 

As we discern the true character of impeach- 
ment under our Constitution we shall be con- 
strained to confess that it is a political pro- 
ceeding, before a political body, with political 
purposes ; that itis founded on political offenses, 
proper for the consideration of a political body 
and subject toa political judgmentonly. Even 
in cases of treason and bribery ihe judgment 
is political, and nothing more. If 1 were to 
sum up in one word the object of impeachment 
under our Constitution, meaning that which it 
has especially in view, and to which it is prac- 
tically limited, I should say expulsion from 
office. The present question is, Shall Andrew 
Johnsen, on the case before the Senate, be 
expelled from office ? 

Rapuision from office is not unknown to our 
proceedings. By the Constitution a Senator 
may be expelled with ‘ the concurrence of two 
thirds ;’’ precisely as a President may be ex- 
peiled with ‘‘ the concurrence of two thirds.”’ 
In each of these cases the same exceptional 
vote of two thirds is required. Do not the 
two illustrate each other? From the nature 
of things they are essentially similar in char- 
acter, except that on the expulsion of the Pres- 
ident the motion is made by the House of 
Representatives at the bar of the Senate, while 
oa the expulsion of a Senator the motion is 
made by a Senator. And how can we require 
a technicality of preceeding in the one which 
is rejected in the other? If the Senate is a 
court, bound to judicial forms on the expul- 
sion of the President, must it not be the same 
on the expulsion of a Senator? But nobody 


case. Numerous precedents attest how, in 
dealing with its own members, the Senate has 
sought to do substantial justice without refer- 
ence to forms. In the case of Blount, which 
is the first in our history, the expulsion was on 
the report of a committee, declaring him 
‘‘guilty of a high misdemeanor, entirely in- 
consistent with his public trust and duty as a 
Senator.’’ (Annals of Congress, Fifteenth 
Congress, 1797, page 44.) At least one Sen- | 
ator has been expelled on simple motion, even | 
without reference to a committee. Others have 
been expelled without any formal allegations | 
or formal proofs. 

here is another provision of the Constitu- 
tion, which overrides both cases. It is this: 
‘*each House may determine its rules of pro- 
ceeding.’’ The Senate on the expulsion of its 
own members has already done this practically | 
and set an example of simplicity. But it has | 
the same power over its ‘‘ rules of proceeding”’ 
on the expulsion of the President; and there 
can be no reason for simplicity in the one case 
not equally applicable in the other. Technic- 
ality is as little consonant with the one as with 
the other. Each has for its object the Public 
Safety. For this the Senator is expelled ; for | 
this also the President is expelled. Salus 
populi suprema lex. The proceedings in each 
case must be in subordination to this rule. 

The-e is one formal difference, under the 
Constitution, between the power to expel a 
Senator and the power to expel the Presi- 
dent. The power to expel a Senator is unlim- 
ited in its terms. The Senate may, ‘with the 
concurrence of two thirds, expel a member,’’ 
nothing being said of the offense ; whereas the 
President can be expelled only ‘‘ for treason, 
bribery or other high crimes and misdemean- 
ors."’ A eareful inquiry will show that, under 
the latter words, there is such a latitude as to 
leave little difference between the two cases. 
This brings us tothe question of impeachable 
offenses. 








POLITICAL OFFENSES ARK IMPEACHABLE OFPENSRS. 
So much depends on the right understanding | 
of the character of this proceeding, that even | 


sae SLOSS ENDINGS RE MOP APRN RENE Denice pinnae 


| an impeachment can be maintained, 


SUPPLEMENT TO | 


at the risk of protracting this discussion, I can- 
not hesitate to consider this branch of the sub- 
ject, although what I have already said may 
render it superfluous. What are Impeachable 
Offenses has been much considered in this trial 
and sometimes with very little appreciation of 
the question. Next to the mystification from 
calling the Senate a court has been the other 
mystification from not calling the transgressions 


| of Andrew Johnson impeachable offenses. 


It is sometimes boldly argued, that there can 
be no impeachment under the Constitution of 
the United States, unless for an offense defined 
and made indictable by an act of Congress; 
and, therefore, Andrew Johnson must go free, 
unless it can be shown that he is such an of- 
fender. But this argument mistakes the Con- 
stitution and also mistakes the whole theory of 
impeachment, 

it mistakes the Constitution in attributing to 
it any such absurd limitation. The argument 
is this. Because in the Constitution of the 
United States there are no common-law crimes, 
therefore, there are no such crimes on which 
To this 


| there are two answers on the present occasion ; 


| meanors;"’ 


first, that the District of Columbia, where the 
President resides and exercises his functions, 


| was once a part of Maryland, where the com- 
mon law prevailed; that when it came under 


the jurisdiction of the United States it brought 
with it the whole body of the law of Maryland, 
including the common law, and that at this day 
the common law of crimes is still recognized 
here. But the second answer is stronger still. 
By the Constitution expulsion from office is 
son, bribery, or other high crimes and misde- 
and this, according to another 
clause of the Constitution, is ‘* the supreme 
law of the land.’’ Now, when a constitutional 
provision can be executed, without superadded 


| legislation, it is absurd to suppose that such 
attributes to it any such strictness in the latter || 





superadded legislation is necessary. 
provision executes itself without any reénact- 
ment; andas forthe definition of ‘‘ treason’’ and 
‘*bribery’’ we resort to the common law, so 
for the definition of ‘‘ high crimes and misde- 
meanors ’’ we resort tothe Parliamentary Law 
and the instances of impeachment by which it 
is illustrated. And thus clearly the whole tes- 
timony of English history enters into this case 
with its authoritative law. From the earliest 
text-writer on this subject (Woodeson, Lec- 
tures, Vol. I/, p. 601,) we learn the undefined 
and expansive character of these offenses ; and 
these instances are in pointnow. Thus, where 
a lord chancellor has been thought to put the 
great seal to an ignominious treaty; a lord ad- 
miral to neglect the safeguard of the seas; 
ambassador to betray his trust; a privy coun- 
cillor to propound dishonorable measures; a 
confidential adviser to obtain exorbitant grants 
or incompatible employments, or where any 
magistrate has attempted to subvert the funda- 
mental law or introduce arbitrary power ; all 
these are high crimes and misdemeanors, ac- 
cording to these precedents by which our Con- 


stitution must be interpreted. How completely | 


they cover the charges against Andrew John- 


son, whether inthe tormal accusation or in the | 
long antecedent transgressions to which I shall | 
soon call attention as an essential part of the || 


case, nobody can question. 

Broad as this definition may seem, it is in 
harmony with the declared opinions of the best 
minds that have been turned in this direction. 
Of these none so great as Edmund Burke, who, 
as manager on the impeachment of Warren 
Hastings, excited the admiration of all by the 
varied stores of knowledge and philosophy, 
illumined by the rarest eloquence, with which 
he elucidated his cause. These are his words: 


“It is by this tribunal that statesmen who abuse 
their power are tried before statesmen and by states- 
men, upon solid principles of State morality. It is here 
that those who by an abuse of power hare polluted the 
spirit of all laws can never hope for the least protection 
Jrom any of tis forms. It is here that those who have 
retused to conform themsel ves to the protection of law 


| can never hope to escape through any of ite defects.” 


Bond, Speeches on Trial of Hastings, vol. 1 p. 4. 
The value of this testimony is not diminished 


on impeachment for and conviction of trea- | 


Here the || 


| knowledge and without prejudice. 


an | 


ae _ eipetiarnnennnncaettdinattien ~ 


because the orator spoke as a manager. By g 
professional license an advocate may stite 
opinions which are not his own: but a may. 
agercannot. Representing the House of Rep. 
resentatives and all the people, he speaks with 
the responsibility of a judge, so that his words 
may be cited hereafter. In saying this [ yy 
follow the claim of Mr. Fox. Therefore, th, 


| words of Burke are as authoritative as beay. 


tiful. 

In different but most sententious terns, \y. 
Hallam, who is so great a light in constity 
tional history, thus exhibits the latitude of 
impeachment and its comprehensive grasp : 


‘‘A minister is answerable for the justice, the } 


hon- 


| esty, the utility of all measures emanating from the 


Crown, as wellastheirlegality ; and thus the Executiye 
administration is or ought to be subordinate in all gen 
matiers of policy to the superintendence and virtya| 


| coutrol of the two Houses of Parliament.”’—Hal/y, ; 


Constitutional History, vol. 2, chap.—. 

Thus, according to Hallam, even a failure jp 
justice, honesty and utility, as well as in 

ity, may be the ground of impeachment; and 


| the administration should in all great matters 


of policy be subject to the two Houses of' Par. 
liament; the Ilouse of Commons to impeach 
and the House of Lords to try. Here again 
the case of Andrew Johnson is provided for, 
Our best American lights are similar jp 
character, begining with the Federalist itself. 
According to this authority impeachment is for 
‘* those offenses which proceed from the mis- 
conduct of public men, or, in other words, from 
the abuse or violation of some publie trust; 
and they may with peculiar propriety be deemed 


| political, as they relate to injuries done imme 


| diately to society itself.’’ 


(No. 65.) If ever 
injuries were done immediately to society itself; 
if everthere was an abuse or violation of public 
trust; if ever there was misconduct of a public 


| man ;—all these are now before us in the case 





| 
} 


of Andrew Johnson. The Federalist has been 
echoed ever since byall who have spoken with 
First came 
the respected commentator, Rawle, who speci- 


| fies among causes of impeachment *‘ the fond- 


ness for the individual extension of power ;" 
‘**the influence of party and prejudice ;’’ ‘the 
seductions of foreign States ;’’ the baser appe- 
tite for illegitimate emolument;’’ and ** the 
involutions and varieties of vice too many and 
too artful to be anticipated by positive law;”’ 
all resulting in what the commentator says are 
‘*not inaptly termed political offenses.”’ (Page 
19.) And thus Rawle unites with the Federalist 
in stamping upon impeachable offenses the 
epithet ‘‘political.’’ If in the present case 


| there has been on the part of Andrew Johnson, 


no base appetite for illegitimate emolument and 
no yielding to foreign seductions, there has been 
most notoriously the influence of party and pre- 
judice, also to an unprecedented degree an in- 
dividual extension of power, and an involution 
and variety of vice impossible to be anticipated 
by positive law, all of which, in gross or in detail, 
is impeachable. Here it is in gross. Then 
comes Story, who writing with the combined tes- 
timony of Englishand American history before 
him and moved only bya desire of truth, records 
his opinion with all the original emphasis of 
the Federalist. His words are like a judgment. 
According to him the process of impeachment 
is intended to reach *‘ personal misconduct, or 
gross neglect, or usurpation or habitual disre- 
gard of the public interests in the discharge ot 
the duties of political office;’’ and the com- 
mentator adds that it is ‘*to be exercised over 
offenses committed by public men in violation 
of theix, public trust and duties ;’’ that ‘* the 
offenses to which it is ordinarily applied are 
of a political character ;’’? and that strictly 
speaking ‘‘the power partakes of a politicut 
character.”’ (Story’s Commentaries, vol. 2, 
2746, 764.) Every word here is like en wg's 
for the present case. The later commentator, 
Curtis, 18, if possible, more explicit even than 
Story. According to him an ** impeachment 
is not necessarily a trial for crime,’’ ‘* its pur 
poses lie wholly beyond the penalties of the 
statute or customary law;"’ and this commen- 
tator does not hesitate to say that it is a ** pro- 








Andi 


ol wm 
them 
his t 
that 
Was | 
ot Ol 
pare’ 
Ir 
lish 
men 
itsel 
Pres 
the 
illed 
flue 
you 
pred 
don 
‘The 
imp 
stitt 


tain 


T 
the 
rea 
DOL 
des 
me 
trig 
bot 
hay 
an¢ 
dis 


or 
to 








att 


imm 


if ever 


? fond 
wer: 
, £¢ th : 
appe 
** the 
ry and 
law 
ws a 
Pag 
eral 
gs th 
L ca 
nta 
dpi 
an 
lution 
pated 


letail, 
Then 
“dl tes- 


¢ 
erore 


cords 
is of 


nent. 


men 


THE CON 


ding to ascertain whether cause exists for 


moring a ph blic ofjic er from 0] hire an and he 
| that ‘‘such cause of removal may exist 
- rere no offense against public law has been 
mitted, as, where the individual has, from 
vrality or imbecility, or maladministra- 

wn. become unfit to exercise the office.’ ( Cur- 

t i the Constitution, p- 560, ) He re again 


power of the Senate over Andrew Johnson 
. vindieated, soasto make all doubt or question 
abs om 
| close this question of impeachable offenses 
by asking you to consider that all the cases, 
vhich have occurred in our history, are in con- 
formity with the rule, which so many comment 
aturs have announced. The several trials of 
Pickering, Chase, Peck, and Humphreys ex- 
its latitude in different forms. Ofiicial 
onduect, including = the case of Chase 
| — mphreys offensive ut 
dt his gh crimes i 1isdemeanors for 
ch they were respectively sieieeah hese 
precedents. Add still further, that Mad 
‘in debate on the appointing power, § 
very beginning of our Government sai 
‘{ contend that the wanton removal of merit 
ws officers would subject the President to 
ypeachment and removal from his own high 
rust.”’ (dUliot's Debates, vol. 4, p. 141.) But 
Andrew Johnson, standing before a crowd, said 
meritorious otlicers that **he would kick 
them out, and forthwith proceeded to execute 
is foul-mouthed menace. How smal! was all 
hat Madison imagined; how small was all that 
was spread out in the successive impeachments 
of our history, if ga ithered into one case. com- 
pared with the terrible mass now before us. 
‘rom all these concurring authorities, Eng- 
lish and American, itis plain that impeach- 
ment is a power broad as the Constitution 
itself, and applicable to the President, Vice 
President, and all civil officers through whom 
he Republic suffers or is in any way imper- 
“1. Show me an act of evil example or in- 
renee committed by a President and I show 
ou an impeachable offense which becomes 
great in proportion to the seale on which it ts 
done and the consequences which are menaced. 
he Republic must receive no detriment; and 
npeachment is one of the powers of the Con- 
stitution by which this sovereign rule is main- 
tained, 
UNTECHNICAL FORM OF PROCEDURE. 


terances, consti- 


The Ferm ef Procedure is atopic germane to 
the last head and helping to illustrate it. Al- 
ready it has been noticed in considering the 
political character of impeachment; but it 
deserves further treatment by itself. Here we 
meet the same latitude. It is natural that the 
trial of political offenses, before a_ political 
body, with a political judgment only, should 
have less of form than a trial at common law; 
and yet this obvious distinction is constantly 
disregarded. The authorities, whether English 

r American, do not leave this question open 
to doubt. 

An impeachment is not a technical proceed- 
ing, as at- Nisi Prius or in a County Court, 
where the rigid rules of the common law pre- 
vail. On the contrary, it is a proceeding ac- 
cording to Parliamentary Law with rules of its 
own, unknown in ordinary courts. The formal 
statement and reduplication of words, which 
constitute the stock-in-trade of so many law- 
yers, are exchanged for a broader manner 
more consistent with the transactions of actual 
life. The precision of history is enough with- 
out the technical precision of an indictment. 
In declaring this rule I but follow a memorable 

judgment in a case which occupied the atten- 
co of Iingland at the beginning of the last 
century. Jl refer to the case of the preseher 
Sacheverell, impeached of high crimes and 
misdemeanors on account of two sermons, in 
which he put torth the doctrine of non-resist- 
ance, and denounced the revolution of 16838, 
by which English liberty wassaved. After the 
arguments on both sides, the judges on questions 
irom the Lords answered that by the law of 
England and constant practice ‘the particular 
words supposed to be criminal ought to be spe- 
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‘GRE 


cified in indictments.’’ And yet in face of this 
declaration, by the judges of Eng F 


familiar and indisputable rul f the common 


SSION AT 


iaw we have the rule of Parli mentary | aw, 
which was thus set forth 


*““]t is resolved by the Lords spiritual and temporal 
in Parliament assembled, that by the law and usag: 
of Parliament in prosecutions by impeachments for 
high erimes and misdemeanors by writing or speak 


, } , 
ing, the partic ir wo e¢ supposed toa be « 


not necessary to b rpresaty apectfied tn su 


ments.’’—Howell’s State Trials, vol. 15, p. 407. 

es not exterd in terms 
hand; but plainly the prin 
ciple announced is that in impeachments the 


The judgment here d 
beyond the case 


technicalities of the common law are out of 
place, and the procee lings are substant ally 
accor ling to the rule of reason. A mere tech 
nicality, much more a quibble, such as is of 
so etlicacious on a demurrer, is a wretched 
anachronism when we are considering a qu 
tion of history or political duty. HEven if tol 
erated on the impea hment of ar or {tut 
tionary, such aresort must be disclaimed on thi 


trial of a Ch 
Safety. 


ef Magistrate, involving the iL lic 
The technicalities of the law were made for 
protection against power, not for the immu 
nity of a usurper or a tyrant. They are 1 
spectable when set up for the safeguard of 
eak; but tl > out OF place on impeach- 


: . i 5 
ments. Here again I cite Edmund Burke: 





**God forbid—that those who eannot defend them 
selves upon their meritsand theiract ismay defend 
themselves behind those fences and intrenchiments 
that are made to secure the liberty of the people; 
that power and the abuses of power should cover 
themselves by those things which were made to secure 
liberty.”’—DBond's Trial of Hastings, \ Hike Bel 


Never was there a 
belonging to the law of impeachment, v 
applicable than now 

the origin of impeac 


} } . a 
case where this prine Ipie 


Was more 


hment in our own Con 
stitution and contemporary authority vindicate 
this very latitude. 
to sustain himself in an argument against this 
latitude, DY insisting that it was with much he 
itation, and only at the last moment that thi 
jurisdiction over impeachment was originally 
conferred on the Senate. ‘This is a mistake, 
as will appear from a — statement. The 
proposition to confer jurisdiction on the 
Supreme Court was made betore 1 had bet n 
determined that the judges should be appornte | 
by the President with the advice and consent of 
the Senate. The latter conclusion was reached 
by a unanimous vote of the Convention Sep- 
tember 7, 1787. On the next day, September 
8 Roger Sherman raised the objection that 
the Supreme Court was ‘improper to try 
the President because the judges would be 
appointed by him.’’ This objection prevailed, 
and the trial was at once intrusted to the Sen- 
ate by the vote of all the States with one ex 
ception; and then immediately thereafter, on 
the same day, the 
extended from ‘‘ treason to bribery,’ 
embrace *‘ other high crimes and misdemean- 
ors,’’ and thus intrusted and thus enlarged it 
was made to embrace ‘*‘the Vice President, 
and other civil officers of the United States.’’ 

rom this simpic narrative it appears that, 
while the Supreme Court, @ judicial wn was 


One of the apologists sought 


scope of Impeac hm nt was 


SO aS to 


contemplated for the trial of impeachments, the 
jurisdiction was rest 
crimes at common law, which have since been 
defined by statutes of the United States; but 
this jurisdiction, when confided to the Senate, 
a political body, .was ex 


raine d to two well-known 


tended to political 
offenses, in the trial of which a commensurate 
discretion followed from the nature of the case. 
It was in this light that the proceeding was 
explained by the Federalist, in words which 
should be a guide to us now: 

“The nature of the proceeding ean never he tied 
down by such strict rules, either in the delineation of 
the offense by the prosecutors or in the construction 
of it by the Judges, as in common cases serve to limit 
the discretion of courts in favor of personal secur- 
ity.’’—F#ederalist, No. 65. 

This article was by Alexander Hamilton, 
writing in eoncert with James Madison and 
John Jay. Thas by the highest authority at 


| the adoption of the Constitution we find that 
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mpeachmen can never be tied down by riet 

sale ’ it] +} s lat) ? te ,’ } ib] ty 

‘ the del ieation Yay off é ning 
1 1 , 

thereby the procedu pl lL also to 

} . te ; c } 

to construe i the ¢ 
} 6. ' 

whicn cases j “ te 
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» ui il y d , l it ] PLA 


. . ‘ : : 
‘rom the form ot prog lure L pass to the 


Rul f Rridence: and ere again the Senate 

must @void al Fechnicailles and notallow any 
} ; ‘ ‘ ‘ e} ’ | 

irtilicial rule to shut out the truth. It would 

7 ; 

allow no such thing on the expulsion of a Sen 

ator. How can it allow any ich thing on the 


expulsion of a President? On this account | 


voted to adm ill eviden that was offered 
during the trial, believing, in the first place, 
hat it ought to be h Land ) hehe 1 il l, 
in the second pl ice, that « 1 it aw were shut 
out from these proceedings, it could not be shat 
out irom the public or be s! itouthl rh ry, 
both of which must be the ultimate judges. On 
the impeachment of Prince Polignae and hi 
colleagues of the Cabinet, in 1830, for signa 


ing the ordmances which cost Charles X\ his 


throne » SOme tTortyvy witness were sWorn will 
out objection, in a briet pa ol ine, and no 
testimony was excluded. An examination of 
the two v ylumes entitled Pr Y «es Ly Hiers 
Ministres de Charles X will conticm what I say 
this example was to my mind m inworthy 
ot imitation on e present @ i 
here are other rule Wu i is not 0 
late ) pl rilL t One ol th I Lo iit 
1 { ( } ) i | Ss Cal i d ) } LV a 
practical bea y ihe ¢ re tes to matters 
ot which the Senate wlll tak ( rnizance With 
out any p ( il | oot, tl itt riing ile Lie 
Ca unqgu SLIQNUAaADIe eVIUG l Vinicik CX] bin 
aud aggravates the tran es \ prt 
l | < carefully the il 
Pr larly 1b 1s for Lb ex Sit 1 of thre Pre Si 
lent from ofl ae mo is not } th 
ment, ho vengvean : bu 1 I’ yu ely 
Nothir le than this co ld jus ify th ponde r 
ous proceeding. It will be for the criminal 
cou! LO aWwal | the punt hme ni d ie to his of 
ft S The Senate considers only how the 
ufety « f the peopl which is the supreme law, 
can be best presery d: and Lo this end the 
ordinary rule of evidence is reversed. If on 
wy point you entertain doub ie benefit of 
t! t d ib ltl bye given » \ ir < in J ~ ikl l 
tl s the supreme law When tried on an 
ndictment in the criminal courts AndrewJoha 
SOn Day ju LIV Claim the b el i you toubvls 
Dut at the bar o! the Si i on the quesuon 


of his expulsion from office, his vindication 
+ t be in every respect and on each charge 
beyond ado He must show that his longer 
continuance in oflice is not incousistent with 


the Public Safety: 


1 ) h ng a doubt on.” 





Anything short of this is to trifle with the 
Republie and its transcend Pr tines 
Te tue tants Giltin Agebieh thal 

gists of the P t bat 

Senate, seck to save him ‘or mvself. [ ean 
see none such, but assuming that they exist, 
then should they be marshaled for our’ coun- 
try rh is not ae: il trial, where thi 
I ule pr tis b tter that m ny ruil men 
should eseane than one innocent man should 
suffer. This rule, which is so proper in tts 
plac » is not applicabl jie to a proce d 1g for 





expulsion from ofl 
to say that any claim of oflice can be set against 
the Publie Safety? 

In thus stating the just rule of evidence, I 
do little more than : p] ly those time-honored 
maxims of jurisprudence which require that 

every interpretation shall be always in favor 
of Liberty. Early in the common law, we 
were told that he is to be adjudged impious 
and cruel who does not favor Liberty; /mpius 
et cru lelis ju licandus est qui libe ‘tati non 
faret. whose personal sympa- 
thies were with power, is constrained to con- 
fess that “the law is always ready to catch at 


i 
le 


> L- 
Blackstone, 
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anything in favor of Liberty.”’ (Blackstone's | without drawing upon the past. 


Commentarics, vol. 2, p. D4.) But Liberty 


and all else are contained in the Publie Safety ; | 


they depend on the rescue of the country from 
a presidential usurper. Therefore, should we 


now, in the name of the law, ‘‘catch at any- |} ocean. 


thing 
(2.) There is another rule of evidence, which, 
though of common acceptance in the courts, 
has peculiar value in this case, where it must | 
exercise a decisive influence. It is this: | 
Courts will take judicial cognizance of certain | 


matters, without any special proof on the trial. \\ ter 


Some of these are of general knowledge and | 


others are within the special knowledge of the || 


court. Among these, according to express decis- | 


ion, are the frame of Government and the public || 


ollicers administering it; the accession of the | 
Chief Executive ; the sitting of Congress and its 
usual course of proceeding; the usual course 
of travel; the ebbs and flows of the tide; also 
whatever ought to be generally known within 
the limits of the jurisdiction, including the | 
history of the country. Besides these matters 

of general knowledge a court will take notice | 
of its own records, the conduct of its own ofli- | 
cers, and whatever passes in its own presence or 
under its own eyes. Tor all this I cite no au- 
thority; itissuperfluous. I adda single illus- 
tration from the great English commentator: 
‘If a contempt be committed in the face of | 
the court, the offender may be instantly appre- | 
hended and imprisoned, at the discretion of | 
the judges, without any further proof or exam- 
ination.’’ (Blackstone's Commentaries, vol. 
4, p. 286.) 


| 


If this be the rule of courts, a fortiori, it 
must be the rule of the Senate on impeach- 





sitting for this purpose, the Senate enjoys a 
latitude of itsown. Its object is the Public 
Safety, and, therefore, no aid ‘for the arrival | 
at truth ean be rejected. No gate can be 
closed. But here is a gate opened by the sages 
of the law and standing open always, to the | 
end that justice may not fail, 

Applying this rule to the present proceed- 
ing, it will be seen at once how it brings be- 
fore the Senate, without any further evidence, 
a long catalogue of crime, affecting the char- 
acter of the President beyond all possibility of 
defense, and serving to explain the latter acts 
on which the impeachment is founded. It was | 
in this Chamber, in the face of the Senate and 
the ministers of Foreign Powers, and sur- 
rounded by the gaze of thronged galleries, | 
that Andrew Johnson exhibited himself in | 
beastly intoxication while he took his oath of | 
office as Vice President; and all that he has 
done since is of record here. Much of it ap- 
pears on our Journals. ‘The rest is/in authen- 
tic documents published by the order of the 
Senate. Never was a record more complete. 

Here in the Senate we know ollicially how he 
has made himseif the attorney of slavery—the | 
usurper of legislative power—the viclator of 
law—the patron of rebels—the helping hand of | 
rebellion—the kicker from office of good citi- 
zeus—the open bung-hole of the Treasury— 
the architect of the ‘whisky ring’’—the stum- 
bling- block to all good laws by wauton vetoes 
and then by criminal hinderances; all these 
things are known here beyond question. To the 
apologists of the President who set up the quib- 





z’’ tosave the Republic. | 


'| cedent, unless we go back to the Roman em- | 
ments; for we have already seen that, when || 


tl . . . “” 
|| brutalities and indecencies became manifest as | 


'| President, and bound by his oath of office to | 
| 


| scandalous speech in which he openly charged | 
members of Congress with being assassins, and || 


|| great patriot of English history, Lord Somers, | 


SUPPLEMENT TO 


The story of 
the God Thor in Scandinavian mythology is 
revived, whose drinking-horn could not be 

drained by the strongest quaffer, for it com- 
municated with the vast and inexhaustible 

Andrew Johnson is our God Thor, | 

and these latter acts for which he stands im- 

peached are the drinking-horn whose depths 

are unfathomable. 


OUTLINE OF TRANSGRESSIONS OF ANDREW JOHNSON. | 
I’rom this review of the character of this pro- | 


ceeding, showing how it is politieal in charac- | 





before a political body—and with a polit- | 
ical judgment, being expulsion from office and 
nothing more; then how the transgressions of 
| the President, in their protracted line, are em- | 

braced under ‘‘ impeachable offenses ;’’ then 

| how the form of procedure is liberated from 
the ordinary technicalities of the law; and | 
lastly how unquestionable rules of evidence 
| open the gates to overwhelming testimony, | | 
| pass now to the consideration of this over- 
whelming testimony and how the present im- 
peachment became a necessity. I have already | 
called it one of the last great battles with 
Slavery. See now how the battle began | 
Slavery in all its pretensions is a defiance | 
of law; for it can have no law in its support. | 
Whoso becomes its representative must act | 
| accordingly ; and this is the transcendent crime 
of Andrew Johnson. For the sake of Slavery | 
! 


| 
| 
| 
} 





| and to uphold its original supporters in their 

| endeavors to continue this wrong under another | 
| name, he has set at defiance the Constitution | 
and laws of the land, and he has accom- | 
panied this unquestionable usurpation by bru- | 
talities and adeamnalbe in oflice without pre- | 
} 
peror fiddling, or the French monarch dancing 

among his minions. This usurpation with its | 


| long ago as the winter of 1866, when, being | 


preserve, protect, and defend the Constitution 
| and to take care that the laws are faithfully 
executed, he took to himself legislative powers 
| in the reconstruction of the rebel States, and, 
in carrying forward this usurpation, nullified 
an act of Congress, intended as the corner- 
stone of reconstruction, by virtue of which 
rebels are excluded from oflice under the Gov- 
ernment of the United States, and thereafter. 
in vindication of this misconduct, uttered a 





mentioned some by name. Plainly he should 
have been impeached and expelled at that early | 
day. The case against him was complete. ‘That | 


| has likened impeachment to Goliath’s sword | 


hanging in the temple to be taken down only || 


a 
|| alone had this great prerogative. According ti 


i} 


al 


_ ttt te ste a 


| toration will be subject to the decision of ¢ 
gress.’’ On two separate occasions, in , 
and September, 1865, he confessed the powe; 
| of Congress over the subject; but when Coy 

| gress came together in December, this coy 
| fesser of congressional power found that | 


‘on 
July 


it 


| his new-fangled theory, Congress had hothing 
| to do but admit the States with the goverp. 
| ments which had been instituted through }j, 

will alone. It is difficult to measure the vag. 
ness of this usurpation, involving as it did , 
| general nullification. Strafford was not bolder. 


'| when, speaking for Charles I, he boasted th, 


‘*the little finger of prerogative was heayjey 
than the loins of the law;’’ but these words 
| helped the proud minister to the scaffold. No 
monarch, no despot, no Sultan, could clain 
more than an American President; for he 
| claimed all. By his edict alone governments 
were organized, taxes were levied, and even the 


'| franchises of the citizen were determined. 


Had this assumption of power been jp. 


cidental, for the exigency of the moment, as 


|| under the pressure of war, and especially to 


serve the cause of Human Rights to which he 
| fore his elevation the President had professed 
such loud-mouthed devotion, it might have 
been pardoned. It would have passed into the 
chapter of unauthorized acts which a patriot 
people had condoned. But it was the oppo- 
site in every particular. Beginning and coy 
tinuing in usurpation, it was hatetul beyond 
vardon, because it sacrificed the rights of 
Jnionists, white and black, and was in the ip. 
terest of the rebellion and of those very rebels 
who had been in arms against their country, 

More than one person was appointed Pro- 
visional Governor, who could not take the 
oath of office required by act of Congress. 
Other persons in the same predicament were 
appointed in the revenue service. ‘The etflect 
of these appointments was disastrous. ‘They 
were in the nature of notice to rebels every 
where, that participation in the rebellion was 
no bar to office. If one of their number could 
be appointed Governor, if another could be 
appointed to a confidential. position in the 
Treasury Department, then there was nobody 
on the long list of blood who might not look 
for preferment. And thus all offices, from 
Governor to constable, were handed over toa 
disloyal scramble. Rebels crawled forth from 
their retreats. Men who had hardly ventured 
to expect their lives were now candidates for 
office, and the Rebellion became strong again. 
The change was felt in all the gradations of 
government, whether in States, counties, towns, 
or villages. Rebels found themselves in places 
of trust, while the true-hearted Unionists, who 
had watched for the coming of our flag and 








when occasion required ; but if ever there was 
an occasion for its promptest vengeance it was | 
then. Had there been no failure at that time | 
we should be now nearer by two years to res- | 
toration of all kinds, whether political or finan- 
cial. So strong is my conviction of the fatal 
remissness of the House, that I think the Sen- | 
ate would do a duty in strict harmony with its | 
constitutional place in the Government, and 
the analogies of judicial tribunals so often ad- 
| duced, if it reprimanded the House of Repre- 
sentatives for this delay. Of course the Senate 








bling objection that they are not alleged in the || 
articles of impeachment, I reply, that, even if 
excluded on this account from judgment, they | 
may be treated as evidence. They are the res- | 
ervoir from which to draw in determining the || 
true character of the latter acts for which the || 
President is arraigned, and especially the intent |! 
by which he was animated. If these latter | 
acts were alone, without connection with the 
transgressions of the past, they would have | 
remained unnoticed. Impeachment would not | 
have been ordered. It is because they are a || 
prolongation of that wickedness under which || 
the country has so long suffered, and spring | 
from the same bloody fountain, that they are || 
now presented for judgment. They are not || 
ulone; nor can they be faithfully considered I 





|| could not originate an impeachment. It could | 


It must | 
wait on the House, as the court waits on the 
Grand Jury. But this wajting has cost the 


not take down the sword of Goliath. 


Meanwhile the President proceeded in his 


| 
| 
| 
| country more than can be told. | 


transgressions. There is nothing of usurpa- | 
tion which he has not attempted. Beginning | 
with an assumption of all power in the rebel || 
States, he has shrunk from nothing in the | 
maintenance of this unparalleled assumption. || 
This is a plain statement of fact. Timid at | 
first he grew bolder and bolder. He saw too | 
well that his attempt to substitute himself for 


| Congress in the work of reconstruction was 


sheer usurpation, and, therefore, by his Secre- 
tary of State, did not hesitate to announce that 
‘it must be distinctly understood that the res- |i 


ought to have enjoyed its protecting power, 
were driven into hiding-places. All this was 
under the auspices of Andrew Johnson. It was 
he who animated the wicked crew. He was at 
the head of the work. Loyalty everywhere was 
persecuted. White and black,whose only offense 
was that they had been true to their country, 
were insulted, abused, murdered. ‘There was 
no safety for the loyal man except within the 
flash of our bayonets. The story is as authentic 
as hideous. More than two thousand murders 
have been reported in Texas alone since the 
surrender of Kirby Smith. In other States 
there was a similar carnival. Property, person, 
life, were allin jeopardy. Acts were done ‘to 
make a holiday in Hell.’’ At New Orleans 
there was a fearful massacre, which, consider: 
ing the age and the place, was worse than that 
of St. Bartholomew, which darkens a century 
of France, or that of Glencoe, which has printed 
an ineffaceable stain ypon one of the greatest 
reigns of English history. All this is directly 
traced to Andrew Johnson. The words of 
bitterness uttered at another time are justified, 
while Fire, Famine,and Slaughter shriek forth— 
** He let me loose, and cried Halloo! 
To him alone the praise is due.” 
ACCUMULATION OF IMPEACHABLE OFFENSES. 

This is nothing but the outline, derived from 

historic sources which the Senate on this occa 
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eion is bound to recognize. Other acts fall 
thin the picture. The officers he had ap- 
pointed in defiance of law were paid also in 
she same defiance. Millions of property were 
tyyned over without consideration to railroad 
c ompanies, whose spec ial recommendation was 
oats participation in the rebellion. The 
edman’s Bureau, that sacred charity of the 
Re 

the sake of rebels, to whom their forfeited 
estates were given back after they had been 
yested by law in the United States. The pro- 
ceeds of captured and abandoned property, 
lodged under the law in the national Treasury, 
were ravished from their place of deposit and 
sacrificed. Rebels were allowed to fill the ante- 
chambers of the Executive Mansion and to 
enterinto his counsels. The pardoning power 
was prostitute d, and pardons were issued in lots 
to suit rebels, thus grossly abusing that trust 
whose discreet exercise is so essential to the 
administration of justice. The powers of the 
Senate over appointments were trifled with and 
disregarded, by reappointing persons who had 
been ‘already rejectec 1 and by refusing to com- 
municate the nanes of others ap pointed by 
him during the recess. The veto power, con- 
ferred by the Constitution as a remedy for ill- 
considered legislation, was turned by him into 
a weapon of offense against Congress and into 
an instrument to beat down the just opposition 
which his usurpation had aroused. The power 
of removal, which patriot Presidents had ex- 
ercised so sparingly, was seized as an engine 
of tyranny and openly employed to maintain 
his wicked purposes by the sacrifice of good 
citizens, who would not consent to be his tools. 
Incompetent and dishonest creatures, whose 
only recommendation was that they echoed his 
voice, were appointed to office, especially in 
the collection of the Internal Revenue, through 
whom a@& new organization, known as the 
‘Whisky Ring,”’ 
the Government, and to rob the Treasury of 
millions, at the cost of tax-paying citizens, 
whose burdens are thus increased. Laws en- 
acted by Congress for the benefit of the colored 
race, including that great statute for the estab- 
lishment of the Freedman’s Bureau, and that 
ther great statute for the establishment of 
civil rights, were first attacked by his veto, 
and when finally passed by the requisite ma- 
jority over his veto were treated by him as 
little better than dead letters, while he boldly 
attempted to prevent the adoption of a consti- 
tutional amendment by which the right of citi- 
zens and the national debt were placed under 
the guarantee of irrepealable law. During 
these successive assumptions, usurpations, and 
tyrannies, utterly without precedent in our his- 
tory, this deeply guilty man ventured upon 
public speeches, each an offense to good mor- 
als, where, lost to all shame, he appealed in 
coarse words to the coarse passions of the 
coarsest people—scattering firebrands of sedi- 
tion—inflaming anew the rebel spirit —insulting 
good citizens, and. with regard to offiee-hold- 
ers, announeing in his own characteristic phrase 
that he would **kick them out’’—the whole 
succession of speeches being from their brutal- 
ities and indecencies in the nature of a ‘* crim- 
inal exposure of his person,’’ indictable at 
common law, for which no judgment can be too 
severe ; but even this revolting transgression is 
aggravated when it is considered that through 
these utterances the cause of justice was im- 
periled and the accursed demon of civil feud 
was lashed again into vengeful fury. All these 
things from beginning to end are plain facts, 
already recorded in history and known to all. 
And it is farther recorded in history, and 
known to all, that; throngh these enormities, 
any one of whieh is enough for condemnation, 
wiile all together present an aggregation of 
crime, untold calamities have been broughtupon 

our country; disturbing business and finanee ; 
diminishing the national revenues ; postponing 
specie payments ; ; dishonoring the Declaration 
of Independence in its grandest truths ; arrest- 
ing the restoration of the rebel States ; reviving 
the dying rebellion ; and instead of that peace 


te] ab lic, was despoiled of its possessions for | 


and reconciliation so much longed for, sowing 
strife and wrong, whose natural fruit is vio- 
lence and blood. 

OPEN DEFIANCE OF CONGRESS. 

For all of these or any one of them Andrew 
Johuson should have been impeached and ex- 
pelled from office. The case required astate- 
ment only; not anargument. Unhappily this 
wasnot done. Asa petty substitute for the judg- 
ment which should have been pronounced and 
as a bridle on presidential tyranny in ‘* kicking 
out of office,” Congress enacted a law known 
as the Tenure-of-Office Act, passed March 2, 
1867, over his veto by the vote of two thirds of 
both Houses. And, in order to prepare the 
way for impe sachment, by remov ing g certain scru- 
ples of technicality, its violation was e xpre ssly 
declared to be ahigh misdemeanor. ‘The Pres- 


ident began at once to chafe under its restraint. 


Recognizing the act and following its terms 
he first suspended Mr. Stanton from office, 
and then, on his restoration by the Senate, 
made an attempt to win General Grant into a 
surrender of the Department, so as to oust Mr. 
Stanton and to render the restoration’ by thé 
Senate ineffectual. Meanwhile Sheridan in 
Louisiana, Pope in Alabama, and Sickles in 
South Carolina, who, as military commanders, 
were carrying into the pacification of these 
States all the energies which had beer so bril- 


|| liantly displayed in the war, were pursued by 


has been able to prevail over | 


‘ 


the same vindictive spirit. ‘They were removed 
by the President, and rebellion throughout that 
whole regione lappedits hands. ‘This was done 
in the exercise of his powers as Commander- 
in-Chief. At last, in his unappeased rage, he 
openly violated the Civil-Tenure Act, so as to 
bring himself under its judgment, by the defiant 
attempt to remove Mr. Stanton from the War 
Department without the consent of the Senate 
and the appointment of Lorenzo Thomas, Ad- 
jutant General of the United States, 
tary of War ad interim. 


as Secre- 


IMPEACHMENT AT LAST. 

The Grand Inquest of the nation, which 
had slept on so many enormities, was awakened 
by this open defiance. ‘The gauntlet was flung 
into its very Chamber, and there it lay on the 
floor. ‘The President, who had already claimed 
everything for the Executive with impunity, 
now rushed into conflict with Congress on the 
very ground selected in advance by the latter. 
The field was narrow, but sutlicient. ‘There 
was but one thing forthe House of Represent- 
atives to do. Andrew Johnson must be im- 


' peached, or the Tenure-of-Ofhice Act would 


become a dead letter, while his tyranny would 
receive a letter of license, and impeachment 
as a remedy for wrong-doing would be blotted 
from the Constitution. 

Accordingly it was resolved that the offender, 
whose crimes had so long escaped judgment, 
should be impeached. Once entered upon this 
work, the House of Representatives, after 
setting forth the removal of Mr. Stanton and 
the appointment of General Thomas in viola- 
tion of the law and Constitution, proceeded 
further to charge him in different forms with 
conspiracy wrongfully to get possession of the 
War Department; also with an attempt to cor- 
rupt General Emory and induce him to violate 
an act of Congress; also with scandalous 
speeches, such as no President could be justi- 
fied in making; concluding with a general 
article setting forth attempts on his part to 
prevent the execution of certain acts of Con- 
gress. 

Such is a simple narrative, which brings us 
to the Articles of Impeachment. Nothing that 
I have said thus far is superfluous; for it shows 
the origin of this proceeding, and illustrates 
its moving cause. The articles themselves 
are narrow if nottechnical. But they are filled 
and broadened by the transgressions of the 
past, all of which enter into the present 
offenses. The whole is an unbroken series 
with a common life. As well separate the 
Siamese twins as separate the offenses now 
charged from that succession of antecedent 
crimes with which they are linked, any one of 
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which is enough for judgment. The present 
springs trom the past and ean be truly seen 
only in its light, which in this case is nothing 
less than ** darkness visible.’ 

ARTICLES OF IMPEACHMENT. 

In entering upon the discussion of the arti- 
cles of impeachment, I confess my regret that 
so great a cause, on which so much de spends, 

hould be-presented on such narrow ground, 

although I cannot doubt that the whole past 
must be taken into consideration in determin- 
ing the character of the acts alleged. If there 
has been a violation of the Constitution and 
laws, the apologists of the President then in- 
sist that all was done with good intentions. In 
reply to this it is enough if we point to the 
past, which thus becomes a part of the case. 
But of this hereafter. It is unnecessary for me 
to take time in setting forth the articles. The 
abstract already presented is enough. They 
will naturally come under review before the 
close of the inquiry. 

Of the transactions embraced by the articles, 
the removal of Mr. Stanton has unquestionably 
attracted the most attention, although | cannot 
doubt that the scandalous harangues are as 
justly worthy of condemnation. But the former 
has been made the pivot of this impeachment. 
So much so that the whole case seems to re 
volve on a transaction. Therefore, I shall 
not err, if, following the articles, I put this 
foremost in the present inquiry. 

This transaction may be brought tothe touch 
stone of the Constitution, and also of the ten 
ure-of-office act. But since the allegation of 
a violation af this act has been so conspicuous, 
and this act may be regarded asa congressional 
interpretation of the power of removals under 
the Constitution, I begin with the considera 
tion of the wee arising under it 

TENURE-OF-OFPICE ACT. 

The general object of the tenure-of office act 
was to protect civil officers from removal with 
out the advice and consent of the Senate; and 
it was made in express terms applicable to 

‘every person holding any civil office to which 
he has been appointed by and with the advice 
and consent of the Senate.”’ To this provision, 
so broad in its character, was appended a pro 
viso as follows: 

‘** Provided, That the Seeretaries of State, of the 
Treasury, of War, of the Nuvy, and of the Interior, 
the Postmaster General, and the Attorney General 
shall hold their offices respectively forand during the 
term of the President by whom they may have been 
appointed and for one month thereatter, subjeet to 
removal by and with the advice and consent of the 
Senate. 

As this general protection from removal with 
out the advice and consent of the Senate might 
be productive of embarrassment during the re 
cess of the Senate it was further provided, in a 


| second section, that during such recess any 


person may be suspended trom office by the 
President on reasons assigned, waich it is made 
his duty to report to the Senate within twenty 
days after the next meeting of the Senate, and 
if the Senate concurs, then the President may 
remove the officer and appoint a successor ; 
but if the Senate does not concur then the 

ended officer shall forthwith resume his 
functions. 

On this statute two questions arise, first as 
to its constitutionality, and secondly, as to its 
application to Mr. Stanton, so as to protect 
him from removal without the advice and con- 
sent of the Senate. It is impossible not to 
confess in advanée that both have been already 
practically settled. The statute was passed 
over the veto of the President by a vote of two 
thirds, who thus solemnly united in declaring 
its constitutionality. Then came the suspen- 
sion of Mr. Stanton, and his restoration to office 
by a triumphant vote of the Senate, being no 
less than thirty-five to six, thus establishing 
not only the constitutionality of the statute, but 
also its protecting application to Mr. Stanton. 
And then came the resolution of the Senate, 
adopted after protracted debate on the 21st 
l’ebruary, by a vote of twenty-seven to six, de- 
claring, that under the Constitution and laws 


| of the United Siates the President has no power 
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to remove the Secretary of War and to desig- 
nate any other ollicer to perform the duties of 
that oflice ad interim; thus, for the third time 
aflirming the constitutionality of the statute, 

and for the second time, its protecting appli- 
cation to Mr. Stanton. There is no instance 
in our history where there has been sucha 

AY cession of votes, with such large majorities, 
di aring the conclusions of the Senate and 
Sate them beyond recall. ‘* Thrice is he 
armed who hath his quarrel just;’’ but the 
tenure-of-oflice act is armed thrice by the votes 
.of the Senate. The apologists of the President 
seem to say of these solemn votes, * Thrice 
the brinded cat hath mewed ;’’ but sucha three- 
fold record 
with levity. 

The question of the ¢ onstitutionality of this 
statute complicates itself with the power of 
removal under the Constitution: but L shall 
not consider the latter que stion at this Stage. 
It will naturally present itself when we con- 
sider the power of removal under the Consti 
tution which has been claimed by the Presi- 
dent. lor the present I assume the constitu- 
tionality of the statute. 


ITS APPLICATION TO MR. STANTON, 

I come to the question of the appli- 
cation of the statute to Mr. Stanton, so as to 
protect him against removal without the con- 
sent of the Senate. And here | doubt if any 
question would have arisen but for the hasty 
words of the Senator from Ohio, [Mr. Surer 
MAN, | so often quoted in this proceeding. 

Unquestionably the Senator from Ohio, when 
the report of the conference committee of the 
two Houses was under dise ussion, stated that 
the statute did not protect Mr. Stanton in his 
otlice; but this was the individual opinion of 
this Senator, and nothing more. On hearing it 
I cried from my seat, ‘* The Senator must speak 
for himself;”’ for | held the Opposite Opinion. 
It was clear to my mind that the statute was 
intended to protect Mr. Stanton, and that it 
did protect him. ‘The Senator from Oregon, 
| Mr. Wititams,] who was the chairman of the 
conference committee and conducted its delib- 
erations, informs us that there was no sugges 


at once 


the Senate cannot be treated 


tion in the committee that the statute did not | 


protect all of the President’s Cabinet, includ- 
ing, of course, Mr. Stanton. The debates in the 
House of Representatives are the same way. 
Without undertaking to hold the scales in which 
to weigh any such conflicting opinions, I rest 


on the received rule of law that they cannot be | 


taken into account in determining the meaning 
of the statute. And here [ quote the judgment 
of the Supreme Court of the United States, 
pronounced by Chief Justice Taney: 


‘In expounding this law, the judgment of the court | 


cannot om any te aree be injluc need by the construction 
placed upon ut by individual members of Congress in the 
debate which took place on tts passage, nor by the mo- 
tives or reasons assigned by them for supporting or 
opposing amendments that were offered. The law 
that passed is the will of the majority of both Houses 
and the only mode in which that will is spoken is in 
the act itself; and we must gather their intention 
from the language there used, comparing it, when 
any ambiguity exists, with the laws upon the same 
subject, and looking, tf necessary, to the public history 
of the times in whichit was passed.—Aldridge vs. Wil- 
diame, 3 Howard's Reps., 24. 


It is obvious to all acquainted with a legis- 


lative body that the rule thus authoritatively | 


declared is the only one that could be safely 
applied. The Senate in construing the present 
statute must follow this rule. ‘Therefore, I 
repair to the statute, stopping for a moment 
to glance at the public history of the times, in 
order to understand its object. 


SUPPLEMENT TO 


of removal. 
remedy suggested by this father of the Constitu- 
tion and expelling the President by process of 
impeachment, attempted to wrest from him the 
power he was abusing. For this purpose the 
Tenure-of-Office Act was passe sd. Itwasdeemed 
advisable to include the Cabinet officers within 
its protection; but, considering the intimate 
relations between them and the President, a 
proviso was appended securing to the latter 
the right of choosing them in the first instance. 
Its object was, where the President finds him- 
self, on accession to office, confronted by : 
hostile Senate to secure to him this right of 
choice, without obliging him to keep the Cabi- 
net of his predecessor ; 
to him, ‘* Choose your own Cabinet, but expect 
to abide by your choice, unless you can obtain 
the consent of the Senate to a change.”’ 

Any other conclusion is flat absurdity. It 
begins by misconstruing the operative words 
of the proviso, that the Cabinet officers ‘* shall 
hold their offices respectively for and during 
the term of the President by whom they are 
appointed.’’ 


be found, and this disappears on a brief in- 
quiry. At the date of the statute Andrew 
Johnson had been in office two years. Some 
of his Cabinet were originally appointed by 
President Lincoln; others had been formally 
appointed by himself. But allwere there equally 
by his approval and consent. One may do an 
act himself, or make it his own by ratifying it 
when done by another. In lawitis equally his 
act. Andrew Johnson did not originally np- 
point Mr, Stanton, Mr. Seward, or Mr. Welles, 
but he adopted their appointments, so that at 


On its face there is no ambiguity | 
here. Itis only by going outside that any can | 


Congress, instead of adopting the 


and accordingly it says | 


the passage of the statute they stood on the | 


same footing as if originally appointed by him. 
Practically and in the sense of the statute, they 
were appointed by him. They were a Cabinet 
of his own choice, just as much as the Cabinet 
of his successor, duly appointed, will be of 
hisownchoice. If the statute compels the lat- 

ter, as it clearly does, to abide by his choice, it 
is unreasonable to suppose that it is not equally 
obligatory on Andrew Johnson. Otherwise we 
finda special immunity for that President whose 
misconduct rendered it necessary, and Con- 
gress is exhibited as legislating for some future 


| unknown President, and not for Andrew J olin- 


son, already too well known. 

Even the presidential apologists do not ques- 
tion that the members of the Cabinet commis- 
sioned by Andrew Johnson are protected by 
the statute. How grossly unreasonable to sup- 
pose that Congress intended to make such a 
distinction among his Cabinet as to protect 
those whose support of his usurpation had 
gained them seats which they enjoyed, while 
it exposed to his capricea great citizen, whose 
faithful services during the war had won the 
gratitude of his country, whose continuance in 
office was regarded as an assurance of Public 


| question, 


Safety, and whose attempted removal has been | 
felt as a national calamity. Clearly, then, it || 


was the intention of the statute to protect the | 


| whole Cabinet, whether originally appointed by 


Already we have seen how the President, in | 
carrying forward his usurpation in the interest | 


of the Rebellion, had trifled with the Senate in 
egard to appointments, and abused the tra- 
ditional power of removal, openly threatening 
good citizens in office that he would * kick 
them out,’’ and filling all vacancies, from high 
to low, with creatures whose first promise was 
to sustain his barbarous policy. 1 do not stop 


to portray the extent of this outrage, consti- | 


tuting an impeachable offense according to the 
declared opinion of Mr. Madison, one of the 


strongest advocates of the presidential power || \| power of the President is irreconcilable with || able in every respect. 


Andrew Johnson or originally appointed by his 
predecessor and continued by him. 
I have no hesitation in saying that no other 


conclusion is possible without doing violence | 


to the statute. I cannot forget that, while we 
are permitted ‘‘to open the law on doubts,”’ 


we ere solemnly warned ‘* not to open doubts | 


on the law.’’ It is Lord Bacon who gives us 
this rule, whose obvious meaning is, that where 
doubts do not exist they should not be invented. 
It is only by this forbidden course that any 
question can be raised. If we look at the stat- 
ute in its simplicity, its twofold object is appar- 
ent; first, to prohibitremovals; and, secondly, 
to limit certain terms of service. Zhe pro- 
hibition to remove plainly applies to all. ‘The 
lanitation of service applies only to members 
of the Cabinet. \ agree with the excellent Sen- 





| removed. 


ator from lowa [ Mr. Hanvan] that this analysis | 


removes all ambiguity. The pretension that 
any one of the Cabinet was left to the unchecked 


' inate Mr. Stanton’s right 


| **chosen’’ for 


the concluding words of the Proviso, whic} 
declares that they shall ** be subject to removal 
by and with the advice and consent of the Sep. 
ate;’’ thus expressly excluding the prerogatiy 
of the President. 

Let us push this inquiry still further by look 
ing more particularly at thestatute, reduced 
askeleton, so that we may see its bones.  [t j. 
as follows: 

(1.) Every person holding any civil office, yy 
and with the advice and consent of the Sen; ite. 
shall be entitled to hold such Office until a gyo. 
cessor is appointed. 

(2.) If members of the Cabinet, then duriny 
the term of the President by whom they ma, 
have been appointed and one month thereatter. 
unless sooner removed by consent of the Sep. 
ate. 

Mr. Stanton obviously falls within the gep. 
eral class, ‘every person holding any ciy 
oftice ;’’ and he is entitled to the full bene; 
of the provision for their benefit. 

As obviously he falls within the sub-clags. 
‘* members of the Cabinet.’’ 

In this latter class his rights are equally ele: 
It is in the discussions under this head shat t he 
ingenuity of lawyers has found the amples 
play, ms tinly turning upon what is me ant by 
‘‘term’’ inthe statute. I glance for a mome: 
at some of these theories. 

(1.) One pretension is that the **term” ex 
pired with the life of President Lincoln, so that 
Mr. Stanton is retroactively legislated out of 
office on the 15th May, 1865. As thisis a penal 
statute this construction makes it ex post facto, 
and therefore unconstitutional. It also mak: 
Congress enact this absurdity that Mr. Stanto: 
had for two years been holding ofttice illegally, 
whereas he had been holding under the cleares 
legal title, which could no more be altered by 
legislation than black could be made white. A 
construction which makes the statute at once 
unconstitutional and absurd must be rejected. 

(2.) The quibble that would exclude Mr. 
Stanton from the protection of the statute, 


| because he was appointed during the first 


‘*term’’ of President Lincoln, and the statut 
does not speak of **terms,’’ is hardly worthy 
of notice. It leads to the same absurd results 
as follow from the first supposition, enhanced 
by increasing the retroactive effect. 

(3.) Assuming that the statute doesnot term 
a month after Presi- 
dent Lincoln’s death, it is insisted that it must 
take effect at the earliest possible moment, and 
therefore on its passage. From this it follows 
that Mr. Stanton has been illegally in offic 
since the 2d March, 1867, and that both he and 


| the President have been guilty of a violation 


of law, the former in exercising the duties of 


| an office to which he had no right, and th 


latter for appointing him, ore ontinuing him, in 
office, without the consent of the Senate, in vio 
lation of the Constitution and the statute in 
Here is another absurdity to be 
rejected. 

) Assuming, as it is easy to do, that it is 
President Lincoln's *‘ term’’ we have the om tler 
theory, that it did not expire with his lite, 
continues until the 4th March, 1869, in which 
event Mr. Stanton is clearly entitled to hold 
until a month thereafter. This construction is 
entirely reasonable and in harmony with the 
Constitution and legislation under it. | con: 
fess that it is one to which | have often inelined. 

This brings me back to the construction with 
which I began, and I find Andrew Johnson is 
the President who appointed Mr. Stanton. lo 
make this simple, it is only necessary to re ad 
‘‘appointed’’ in the statute, or, 
if you please, consider the continuance of Mr. 
Stanton in oftice, with the concurrence of the 
President, as a practical appointment equiva 
lent thereto. Clearly Mr. Stanton was in office 
when the statute passed from-the ‘choice’ 0! 
the President. Otherwise he would have been 
His continuance was like another 
commission. This carries out the intention of 
the framers of the statute, violates no sound 
canon of construction, and is entirely reason- 
Or, if preferred, we 
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6a may consider the ‘‘term’’ to be that of Presi- || hurt Mr. Stanton, with those whoregard devices || constitutional requirement. To such preten- 
anni dent Lincoln, and then Mr. Stanton would be more shen the reason of the statute and its || sions is he driven. The exception recognized 
ia hae protected in office until one month after the spirit. by the Constitution is only where a vacancy 
rovat . 4th March next. But whether the **term be Study the statute in its reason and its spirit, || occurs during the recess of the Senate, when 
of Andrew « Johnson or of President Lincoln, | and you cannot fail to see that the second sec- || the President is authorized to appoint until he 
by look he is equally prote scted. tion was intended merely as a pendant to the || can obtain the consent of the Senate and no 
luced ¢, Great efforts have been made to show, that first and was meant to apply to the cases in longer. Itis obvious, however, that cases may 
a Mr. Stanton does not come within the special | cluded in the first and none other. It was a || arise where a sudden accident vacates the office 
»roteetion of the proviso, without considering || sort of s safety-valve, or contrivance to guard || or where the incumbent is temporarily disa- 
inst. the irresistible consequence that he is then against the possible evils from bad men who || bled. Here was the oceasion foran ad interim 
Senate hin the general protection of the Statute, could not be removed during the recess of the appointment, and the repealing statute embody- 
ila ee being ‘a person hol ding a civil otfice.”’ Turn | Senate. There was no reason to suspend ing the whole law of the subject, was intended 
ry him out of the proviso and he falls into the | person who could be removed. It is absurdto || to provide for such cases; securing to the 
during statute, unless you are as imaginative as one | suppose that a President would resort to a || President time to select a successor, and also 
vey aoe of the apologists, who place -d him in a sort of dil: atory anc 1 roundabout suspens ion when the power to provide for a te mporary dis ibility. 
reaftes intermediate limbo. But the imagination of || short cut of removal was open to him. Con- || Such isthe underlying prin iple of this statute, 
he aa. this conception cannot make us insensible to | struing the statute by this plain reason its |! which it is for us to apply on the present oc- 
- its ineffable absurdity. It is utterly unreason- | second section must have precisely the same |! casion. lhe expiration of a commission, which 
Bie: dies ible, and every construction must be rejected | sphere of operation as the first. By the letter || ordinary care can foresee, is not one of these 
Ly ¢ yj] which cannot stand the touch-stone of common | Mr. Stanton falls within both; by the intention sudden’ emergencies for which provision must 
benefit sense. itisthe same. It is only by ap plying to the || be made; and, assuming that vacancies by 
es tHE SUSPENSION OF MR. STANTON RECOGNIzED HIM | first section his own idea of the intention and || removal were contemplated, which must be de- 
Sicilian AS PROTECTED BY THE STATUTE. by availing himself of the letter of the second, || nied, it is plain that the delay required for the 
- Here I might close this part of the case; but || that the Senator is able to limit the one and to || examination of the case would give time to 
—_ there is still another illustration. Insuspend- | enlarge the other, so as to exclude Mr. Stan- || select a successor, while a removal without 
that - ing ee Stanton from ofhice as long ago as | ton from the protection of the statute, and to || cause would never be made until a successor 
uienlods August the President himself recognized that || include him in the part allowing suspensions. || was ready. 
eant by he was protected by the statute. ‘The facts are || Applying either letter or spirit consistently, the || Look now at the actual facts and you will 
noment aniliar. ‘The President, in formal words, un- || case 1s plain. see how little they come within the reason of an 
= lertook to say that the suspension was by virtue | I turn for the present from the tenure-of- || ad interim appointment. Evidently the Pres- 
m”’ ex ff the Constitution ; but this was a dishonest | office act, insisting that Mr. Stanton is within || ident had resolved to remove Mg. Stanton last 
so that pretext in harmony with so much in his career. || its protection, and being so, that his removal |} summer. Months passed, and he did not con- 
out oj Whatever he may say, his acts speak louder | was, under the circumstances, a high misde- || summate his purpose till February. All the 
& penal than his words. In sending notice of the sus- || meanor, aggravated by its defiant purpose and || intervening time was his to select a successor, 
bh pension to the Secretary of the Treasury, and || the long series of transgressions which pre- || being a period longer than the longest fixed for 
y mak ihen again in sending a message to the Senate || ceded it, all showing a criminal intent. The || the duration of an ad interim appointment 
Stantoy assigning his reasons for the suspension, both || apologies of the President will be considered || by the very statutes under which he professed 
legally being according to the requirements of the || hereatter. to act. In conversation with General Sher 
x be Ss statute, he testified that, in his judgment at that || THE SUBSTITUTION OF THOMAS AD INTERIM. | man, a month before the removal, he showed 
ered by time, Mr. Stanton came within its prote ction. | The case of Mr. Stanton has two branches: || that he was then looking for a successor 
nite. A If not, why thus elaborately comply with its |! first, his removal, and, secondly, the substitu- || ad interim. Why not a permanent successor? 
it once requirements? Why the notice to the Secre- || tion of General Thomas as Secretary of War || [t took him only a day to find Mr. Ewing. 
rected. tary of the Treasury? Why the reasonsto the || qd interim. As the first was contrary to pos- If, as there is reason to suppose, Mr. Ewing 
de Mr. Senate? All this was novel and without ex- || jtive statute, so also was the latter without || was already selected, when General Thomas 
tatute ample. Why write to General Grant of *‘ being support in the acts of Congress. For the pres- || was pushed forward, why appoint General 
e first systained ’’ by the Senate? The approval or || ent I content myself with this latter proposi- || Zhomas at all? Why not, in the usnal way, 
statute d sapproval of the Senate could make no dif- || tien, without opening the questi yn of the now- || sendin Mr. Ewing’s name as the suecessor? 
worth ference in the exercise of the power which he | ers of the President under the ¢ ‘onstitution. lor the excellent reason, that the offender 
results now sets up. The approval could not confirm || J he offfnder reste his case on the act of || knew the Senate would not confirm him, and 
hanced ‘ue suspension ; the disapproval could not re- || Congress of February 18, 1795, (1 Statutes-at- || that, therefore, Mr. Stanton would remain in 
store the suspended Secretary of War. In fine, || Large, 415.) which authorizes the President, || office; whereas through an ad inferim appoint 
+ term why suspend at all? Why exercise the power || ‘‘in é¢ase of vacancy in the office of Secretary || ment he might obtain possession of the Wa 
> Presi of suspension when the President sets up the || of War, whereby he cannot perform the duties || Department, which was his end and aim. The 
it must power of removal? If Mr. Stanton was unfit || of said offiee.’’ to appoint “any person’’ until ad interim appointment of General Thomas 
nt. and ior othee and a thorn in his side, why not re- a suceessor he appointe d or such vacancy be was, therefore, an att ‘mpt to obtain posses- 
follows move him at once? Why resort to this long | filled: and the supply of the vacancy is lim- || sion of an office without the consent of the 
1 office aud untried experiment merely to remove at | jted to six montis.” Under this early statute || Senate, precisely because the offender knew 
he and last ? There is but one answer. Beyond all the Pre sident detends himself by insis tine that that he could not obtai: n that consent, And all 
olation juestion the President thought Mr. Stanton pro- || there was a *‘ vacancy,’’ when. in fact, there || this was under the pretext of an act of Con- 
ties of tected by the statute, and sought toremove him || was none. All this is in that unfailing spirit || gress, which, alike in letter and spirit, was 
ind t according to its provisions, beginning, there- of prerogative which is his guide. Here is an || inapplicabie to the case. 
him, in lore, with his suspension. Failing in this, he assumption of power. In point of fact, Mr. ‘Thus does it appear, that, while Mr. Stan- 
in vio undertook to remove him in contravention of Stanton was at his office quietly discharging || ton was removed aes of the tenure of- 
tute in the statute, relying in justification on his pre- || its duties, when the President assumed that || office act, General Thomas was appointed See- 
to b tension to judge of its constitutionality or the || there was a *‘ vacancy’ and forthwith sent the || retary of War ad interim in equal derogation 
pusillanimity of Congress or something else || yaliant Adjutant General to enter upon pos- of the acts of Congress regulating the subject. 
at it is “toturn up’? which should render justification || session. The assumption and the commission || gEMovaL AND SUBSTITUTION AD INTERIM A VIOLATION 
» better unnecessary. | were on a par. There is nothing m any law | OF THE CONSTITUTION, 
fe, but Clearly the suspension was made under the || of the land to sanction either. Each testifies || It remains to consider if the removal and 
which tenure-of-othce act and can be justified in no | against the offender. substitution were not each in violation of the 
o hold ther way. From this conclusion the follow- || Che hardihood of this proceeding becomes || Constitution. The case is new, for never until 
tion is ing dilemma results: If Mr. Stanton was within || more apparent, when it is understood, that this || now could it arise. Assuming that the tenure- 
th the the statute, by what right was he removed? If || very statute of 1795, on which the offender || of-office act does not protect Mr. Stanton, who 
I con he was not, by what right was he suspended? || relies, was rep reales ; by the statute of February || is thus left hung up in the limbo between the 
elined. lhe President may ¢ -hoose his horn. Either || 20, 1863, passed ji our own d: ay an d freshly body of the act and the proviso, then the Pres 
yn with will be suthcient to convict. | remembered by ean of us. The latter stat- || ident is remitted to his prerogative under the 
1sOn is I should not proceed further under this head || ute by necessary implication obliterated the || Constitution, and he must be judged accord- 
nm. To but for the new device, which makes its ap- | former. Such is the obvious intention, and I || ingly, independent of statute. Minding the 
o read pearance under the auspices of the Senator | do not hesitate to say, that any other construe- || power of removal there, he may be justified; 
te, Or, trom Maine, { Mr. FessenxDen, ] who tellsusthat || tion leads into those absurdities which consti- || but not finding it there, he must bear the con- 
of Mr. “whether Mr. Stanton came under the first || tute the staple of the presidential apologists. || sequences. And here the tenure-of-office act 
of the ‘ection of the statute or not, the President had The object of Congress was to provide a substi- || furnishes aliving and practical construction of 
quiva- a clear right to suspend him under the second.’ tute fdr previous statutes, restrict ing at once || the ¢ ‘onstitution from which there is no appeal. 
1 office Thus, a statute, intended as a bridle on the | the number of vacancies which might be filled Irom the Constitution it appears that the 
ee’ of President, gives to the President the power to || and the persons who might fill them. And this powe rof appointment is vested in the Presi- 
e been suspend Mr. Stanton, but fails to give to Mr. || was done. 7 dent and Senate conjointly, and that nothing 
nothe! Stanton any protection against the President. As by the Constitution, all appointments ‘must is said of the power of removal, oa eptin case 
ion ot Thi 8 statement would seem to be enough. The || receive the consent of the Senate, therefore || of impeachment, when it is made by the Senate. 
sound invention of the Senator is not less fallacious | any legislation in derogation thereof must be || Therefore the power of remov: il is not ex- 
eason- than the pretext of the Presiuent. Itisadevice | construed strictly; but the President insists || press, but implied only, and must exist if at 


ed, we well calculated to help the President and to |! that it shall be extended even in face of the |! ail, as a necessary consequence of the power 
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to appoint. In whom must it exist? 
familiar rule, that the power which iach an 
unmake. Unless thisrule be rejected, the power 
of removal must exist in the President and 
Senate conjointly; nor is there anything un- 
reasonable in this conclusion. Removal can 
always be effected during the session of the 
Senate by the nomination and confirmation of 


It is a 
’ . 


a successor, While provision can be made for | 


the recess by an act of Congress. This con- 
.lusion would be irresistible, were the Senate 
always in session, but since it is not, and since 
cases may arise during the recess, requiring 
the immediate exercise of this power of re- 
moval, it has been argued that at least during 
the recess it must bein the President alone. 
rom this position there has been a jump to 
the next, and it has been insisted that since, 
for the sake of public convenience, the power 
of removal exists in the President, he is at 
liberty to exercise it, either during the recess 
or the session itself. Ilere is an obvious ex- 
tension of the conclasion which the premises 
do not warrant. The reason failing, the con- 
clusion must fail. Cessante ratione cessat etiam 
ipsa lex. Wspecially must this be the case 
under the Constitution. A power founded on 
implied necessity must fail when that necessity 
does not exist. The implication cannot be 
carricd beyond the reason. Therefore, the 
power of rempval during the recess, doubtful 
at best unless sanctioned by act of Congress, 
cannot be extended to justify the exercise of 
that power while the Senate is in session, ready 
to act conjointly with the President. 

Against this natural conclusion we have the 
assumption that a contrary construction of the 
Constitution was established after debate in 
1780. Without considering minutely what was 
really determined on that oecasion, I content 
myself by asking, if at best it was anything but 
a congressional construction of the Constitu- 
tion, and as such subject to be set aside by 
another voice from the same quarter. It was, 
inoreover, 2congressional construction adopted 
duringthe administration of Washington, whose 
personal character must have influenced opin- 
ion largely; and it prevailed in the House of 


Representatives only after earnest debate, by a | 


bare majority, and in the Senate only by the 
casting vote of the Vice President, John Adams, 
who from position, as well as principle, was not 
inclined to shear the President of any prerog- 
ative. Once adopted, and no strong necessity 
for a change occurring, it was allowed to go un- 
altered, butnotunquestioned. Jurists like Kent 
and Story, statesmen lke Webster, Clay, Cal- 
houn, and Benton, recorded themselves ad- 
versely, and it was once reversed by the vote of 
the Senate. I*inally, this congressional con- 
struction, born of acasting vote, and questioned 


ever since, has been overruled by another con- | 


gressional construction, which has been twice 
adopted in both Houses, first by large majori- 
ties ou the original passage of the tenure-of- 
oflice act, and, then, by a vote of two thirds on 
the final passage of the same act over the veto 
of the President; and then again adopted by 
a vote of more than two thirds of the Senate, 


when the latter condemned the removal of Mr. | 


Stanton ; and all this in the light of experi- 
ence, after ample debate and with all the con- 
sequences before them. Such a congressional 
construction must have a controlling influence, 
and the fact that it reversed the practice of 
eighty years aud overeame the disposition to 
stand on the ancient ways, would seem to in- 
crease rather than diminish its weight. 

Now, mark the consequences. Originally, in 
1789, there was a Congressional construction, 
which, in effect, made the Constitution read; 

“Tho President shall hare the power of removal.” 


lor the next eighty years all removals were 
made under this construction. The Tenure- 
of-office act was a new Congressional con- 
struction, overruliag the first and entitled to 
equal if not superior weight. By virtue of this 
Congressiona) construction, the Constitution 
now reads: 


“The President shall not have the power of re- 
moval.” 


| tional effort to abridge it. 


‘ 
SUPPLEMENT TO 
It follows, then, that in removing Mr. Stanton 
th. President violated the Constitution 23 now 
construed. 

The dilemma is this: If the President can 
remove Mr. Stanton duriuz the session of the 
Senate, without any power by statute, it is only 
by virtue of a prerogative vested in him by the 
Constitution, which must necessarily override 
the Tenure-of-oflice act, as an unconstitu- 
If, on the other 
hand, this act is constitutional, the preroga- 
tive of removal is not inthe President, and he 
violated the Constitution when he assumed to 
exercise it. 

The Tenure-of-office act cannot be treated 
otherwise than constitutional. 
in the Senate, where some among the apolo- 
gists of the President voted for it. Therefore 


Certainly not | 


the prerogative of removal is not in the Pres- | 


ident. ‘lhe long practice, which grew up under 
a mere reading of the Constitution, has been 
declared erroneous. to this extent the Con- 
stitution has been amended, and it is as absurd 


to plead the practice under the first reading in | 


order to justify an offense under the second, 
as to plead the existence of slavery before the 
constitutional amendment in order to justify 
this monstrosity now. 

Thus must we conclude that the offender 
has not only violated the Tenure-of-office act, 
but also the Constitution; that, even assuming 


| that Mr. Stanton is not protected by the stat- | 


ute, the case is not ended; that this statute, if 
construed so as to exclude him, cannot be 


Constitution; and that, under this Congres- 
sional construction, which in value is second 
only toa constitutional amendment, the prerog- 


ative of removal without the consent of the | 


Senate does not belong to the Presdent. Of 
course the power of suspension under the Con- 
stitution, which is only an incident of the larger 
pretension, must fall also. Therefore, in the 
deiiant removal of Mr. Stanton, and also in 


the pretended suspension under the Constitu- | 
tion with which the transaction began, the | 


President violated the Constitution, and was 
guilty of an impeachable offense. 
And so, also, we must conclude that, in the 


substitution of Lorenzo Thomas as Secretary of 


War ad interim, the offender violated not only 
the acts of Congress for the supply of vacan- 
cies, but also the Constitution. Kuowing that 


| he could not obtain possession of the otlice 


with the consent of the Senate, he sought to 


| accomplish this purpose without that consent. 


| the people.’’ 


Thus, under color of a statute, he practically 
set the Constitution at defiance. Mark here 
his inconsistency. He violates the Tenure-of- 
office act, alleging that it is against the Con- 
stitution, whose champion he professes to be, 
and then takes advantage of the acts of Con- 


gress for the supply of vacancies to set aside || 


the Constitution in one of its most important 


requirements; for all which he is justly charged || 


with an impeachable offense. 

All this seems clear. Any other conclusion 
gives to the President the power under the Con- 
stitution to vacate all national offices and leaves 
the Republic the wretched victim of tyranny, 
with a ruler who is not even a constitutional 
monarch, but a king above all laws. 


I of England, that *‘ being admitted king of 
England, and therein trusted with a limited 
power lo govern by and according to the laws 
of the land and Nor oTHERWISE,’’ he neverthe- 
less undertook ‘‘/o rule according to his will 
and to overthrow the rights aud liberties of 
These very words might be 
adopted now to declare the crime of Andrew 
Johnson. 
THE APOLOGIES. 


Here I might close; but the offender has 


found apologists, who plead his cause at the | 


bar and in the Senate. The apologies are a 
strange compound, enlarging rather than dimin- 
ishing the oifenses proved. There is, first, the 
Apology of Good Intentions; next, the Apology 
of making a case for the Supreme Court, being 
the Moot Court Apology ; and, then, the Apol- 


It was | 
solemnly alleged in the articles against Charles | 


| 








| it.es, devices, and quibbles, utterly unwor} 


possession. 





ogy, that the President may sit in judgment on 
the laws, and determine whether they shal} je 
executed, which I call the Apology of Preroga. 
tive. Lollowing these isaswarm of technica). 
of the Senate and to be reprobated by all ie 
love justice. 
THE APOLOGY OF GOOD INTENTIONS, 
I begin with the Apology of Good Intentions, 


In the light of all that has occurred, with the 


volume of history open before us, with ti. 
records of the Senate in our hands, and wit), 
the evidence at the bar not utterly forgoiten, 
it is inconceivable that such an Apology can be 
put forward. While making it the apologists 
should be veiled, so that the derisive smile oy 
their faces may not be observed by the Senate 
to whose simplicity it is addressed. It is hard 
to treat this Apology; but it belongs to the 
“ase, and, therefore, I deal with it. 

Of course a mere technical violation of law, 
with no evil consequences and without any 
claim of title, is followed by nominal damages 
only. If a person steps on a field of grass he. 
longing to another, without permission, he jg 
a trespasser, and the law furnishes a familiar 


| proceeding against him; but if he has done 


this accidentally, and without any real damage, 


it would be hard to pursue him, unless the as. 


sertion of the title were thought important, 
But if this trespasser is an old offender, who 
trom the beginning has broken fences, ruined 
trees, and trampled down the garden, and who 


|| now defiantly comes upon the field of grass, 
rejected as a Congressional construction of the 


insisting upon absolute ownership, then it js 


| vain to set up the Apology that very little dam- 
| age is done. 


‘The antecedent transgressions, 
ending in a claim of title, enter into the pres: 
ent trespass and make it a question whether 
the rightful owner or the trespasser shial! hold 
Here the rightful owner is the peo- 
ple of the United States, and the trespasser is 
Andrew Johnson. Therefore in the name of 
the people is he impeached. 

This simple illustration opens the whole case. 
The mere technical violation of a statute or 
of the Constitution, without antecedents and 
without consequents, would not justify an im- 
peachment. All of us can recall such even in 
the administration of Abraham Lincoln, and | 
cannot doubt, that, since this proceeding be- 
gan, the Chief Justice violated the Constitution 
when he undertook to give a casting vote, not 
being a member of the Senate. But these 
were accidents, besides beinginnocuous. From 
a violation of the Constitution or of a statute, 
the law ordinarily infers evil intent, and where 
such a case is submitted to judgment, it throws 
upon the violater the burden of exculpation. 
He must show that his conduct was innocent; 
in other words, that it was without evil intent 
or claim of title. In the present cause we 
have a denial of evil intent, with a claim of 
title, 

The question of intent thus raised by this 
offender cannot be considered narrowly. This 
is a trial of impeachment, and not a criminal 
case in a county court. It is a proceeding for 
expulsion from office on account of political of- 


| fenses, and notasuitat law. When the offender 


sets up Good Intentions, he challenges inquist- 
tion, according to the latitude of such a pro- 
ceeding. The whole past is unrolled by him- 
self and be cannot prevent the Senate from 
seeing it. By a commanding rule of evidence 


itis all before us without any further proof. 


You cannot shut it out; you cannot refuse to 
look at it. And yet we have been seriously 
told that we must shut out from sight every: 
thing but the technical trespass. It only re- 
mains that, imitating the ostrich, we should 
thrust our heads in the sand and, not seeing 
danger, fooiishly imagine it does not exist. 
This may do at Nisi Prius; it will not doin 
the Senate. : 
To such extent has this ostrich pretension 


|| been carried, that we have been solemnly ad- 


il 


monished at the bar, and the paradox has found 
voice in the Senate, that we must judge the acts 
of Andrew Johnson, “ as if committed by George 
Washington.’’ Here is the paradox in its le gth 
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THE CONGRESSIONAL GLOBE. 


and breadth. I deny it. LIscoutit. On the 
contrary, 1 say, that we must judge all these acts 
< if committed by Andrew Johnson, and no- 
b In other words, we must see things 
1c they are. As well insist that an act of guilt 
hould be judged as the mistake of innocence. 
\; well argue that the stab of the assassin 
ould be judged as the cut of the surgeon, 

lo the Apology of Good Intentions, I op- 


hodvy eise. 


pose all that long unbroken series of transgres- || 


ons, each with a voice to drown every pre- 
text of innocence. I would not repeat what | 
jave already said, but in the presence of this 
apology it is my duty to remind the Senate 
how the career of this offender is compounded 
of falsehood and usurpation; how, beginning 
with promises to make treason odious, he soon 
installed it in authority; how, from declared 
sympathy with Unionists, white and black, he 
changed to be their persecutor; how in him 
are continued the worst elements of slavery, an 
insensibility to right and a passion for power ; 
how in this spirit he usurped great preroga- 
tives which did not belong to him; how in the 
maintenance of this usurpation he stuck at 
nothing; how he violated law ; how he abused 
the pardoning power; how he prostituted the 
appointing power; how he wielded the power 
of removal to maintain his tyranny; how he 
sacrificed the Freedmen’s Bureau and lifted up 
the Whisky Ring; how he patronized massacre 
and bloodshed, and gave a license to the Ku- 
Klux-JXlan; how, in madness, he entered into 
conflict with Congress, contesting its rightful 
power over the reconstruction of the rebel 
States, and, when Congress would not succumb 
to his usurpation, how he thwarted and vili- 
fied it, expectorating foul-mouthed utterances, 


which are a disgrace to human nature; how he | 


so far triumphed in his wickedness that in nine 


States no Union man is safe and no murderer | 


of a Union man can be punished; and, lastly, 
for time fails, though not the long list of trans- 
gressions, how he conspired against the patriot 


Secretary of War, because he found in that | 


adamantine character an obstacle to his revo- 
lutionary career. And now, in the face of this 


terrible and indisputable record, entering into | 
and filling this impeachment, | hear a voice | 
saying that we must judge the acts in question | 


‘as if committed by George Washington.’’ 

The statement of this pretension is enough. 

| hand it over to the contempt it deserves. 
THE MOOT-COURT APOLOGY. 

Kindred to the Apology of Good Intentions, 
or, perhaps, a rib out of its side, is the Moot- 
Court Apology, which pretends that the Pres- 
ident, in removing Mr. Stanton, only wished 


to make a case for the Supreme Court, and | 


thus submit to this tribunal the constitution- 
ality of the Tenure-of-otlice act. 

By this pretension the Supreme Court is 
converted into a moot-court to sit in judgment 


on acts of Congress, and the President becomes | 


What, in the time of Charles II, Roger North 
said good lawyers must be, a *‘ put case.’’ Kven 


assuming against the evidence that such was his | 


purpose, it is hard to treat it without repro- 
bation. ‘The Supreme Court is not the arbi- 
ter of acts of Congress. If this pretension 
ever found favor, it was from the partisans of 
Slavery and State Rights, who, assured of the 
sympathy of the court, sought in this way to 
assure an unjust triumph. ‘The power claimed is 


tribunitial in character, being nothing less than | 


a Veto. Its nearest parallel in history is in 
the ancient Justitia of Arragon, which could 
set askle laws as unconstitutional. Our Con- 
stitution leaves no doubt as to the proper func- 
ions ef the Supreme Court. It may hear and 
determine ‘‘all cases in law and equity arising 
under the Constitution, the laws of the United 
States, and the treaties made under their author- 
ity;’’ but this is all. Its business is to de- 


cide “cases;’’ not to sit in judgment on acts | 


ot Congress and issue its tribunitial Veto. If 
a “‘case’’ arises where a statute is said to 
clash with the Constitution, it must be decided 
as any ether case of conflict of laws. But 
nothing within the just powers of the court 


can touch an act of Congress except incident- 
ally, and then its judgment is binding only on 
the parties. The incidental reason assigned, 
as, for instance, that a statute is unconstitu- 
tional, does not bind anybody, not even the 
parties or the court itself. 
not bind Congress. 

On the evidence it is clear enough that the 
President had no honest purpose to make a 
case for the Supreme Court. He may have 
talked about it, but he was never in earnest. 
When asked by General Sherman ‘* Why the 
lawyers could not make a case?’’ he said in re- 
ply that ‘‘it was found impossible, or that a 
case could not be made up.’’ And so at each 
stage we find him practically discarding the 
idea. He issues the order of removal. Mr. 
Stanton disobeys. Here was exactly his op- 
portunity. Instead of making the case by com- 
mencing the proper process, he tells General 
‘Thomas to ‘‘ go on and take possession of the 

oflice ;’’ and then, putting an end to this whole 
| pretension of a case for the court, he proceeds 
to treat the latter in every respect, whether of 
law or fact, as Secretary, welcomes him to his 
Cabinet, invites him to present the business of 
his Department, and, so far from taking advan- 
tage of the opportunity he had professed to 
desire, denies its existence. How could he 
inquire by what authority Mr. Stanton assumed 
to hold the oflice of Secretary of War, when he 
denied, in fact, that he was holding it? 

Look a little further and you cannot fail to 
see the reason of this indifference. ‘The old 
writ of quo warranto was the only process by 
| which a case could be made; and this could 
be issued only at the suit of the Attorney Gen 
eral. Had the President made an order of 
removal, the Secretary would have been com- 
pelled to hold only by virtue of the law and the 
| Constitution. In answer to the writ he would 
have pleaded this protection, and the court must 
have decided the validity of the plea. Mean- 
while he would have remained in office. Had 
he left, the process would have failed, and 
there was no other process by which he could 
raise the question. ‘The decision of the Sua- 
preme Court in Wallace vs. Anderson would 
prevent a resort to a quo warranto on his part, 
while the earlier case of Marbury vs. Madison 
would shut him out from a mandamus. ‘The 
apologists have not suggested any other remedy. 
It is clear, therefore, that Mr. Stanton’s pos- 
session of the oflice was a sine qua non to a 
case in the Supreme Court; and that this could 
| be only by quo warranto. The local attorney 
employed by the President testifies that a judg- 
ment in such a case could not be reached 
within a year. This was enough to make it 
impracticable; for, if commenced, it would 
leave the hated Secretary at his post for the 
| remainder of the presidential term. During 
| the pendency of the proceeding Mr. Stanton 
would continue the legitimate possessor of the 
office. ‘Therefore the commencement of a 
case would defeat the presidential passion for 
his instant removal. ‘l'rue to his passion he 


Of course, it can- 


‘| removed the Secretary, well knowing that in 


this way he prevented a case for the court. 
Against this couclusion, where all the testi- 
mony is harmonized, we have certain fruitless 
| conversations with his Cabinet, and an attempt 
to raise the question on a habeas corpus after the 
arrest of General Thomas. Theconversations, 
whose exclusion has given a handle to the apol- 
ogists which they do not fail to use, only show 
thatthe President had made this question a sub- 
ject of talk, and that, in the end, it was appa- 
rent that he could not make a case for the 
couré so as to remove Mr. Stanton during his 
term, and as this was his darling object the 
whole idea yas abandoned. ‘The arrest of 
General Thomas seemed for a moment to fur- 
nish another chance; but it is enough to say 
of the futile attempt at that time, that it was 
not only after the removal of Mr. Stanton but 
after the impeachment had been voted by the 
House. 
| Had the President been in earnest, it was 


\| very easy for him to make a case by proceed- 


| distinetion of color. 
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ing against a simple postmaster; but this did 
not suit him. Ile was in earnest only to re- 
move Mr, Stanton. 

Nothing is clearer than that this Moot-Court 
Apology is a wretched pretension and after- 
thought. It is the subterfuge of a criminal to 
cover up his crime—as if a surgeon had com- 
mitted murder and then set wp the apology that 
1b Was an experiment in science. 


THE APOLOGY OF PREROGATIVE. 

Then comes the Apology of Prerogative, 
being nothing less than the intolerable preten- 
sion, that the President can sit in judgment on 
acts of Congress, and, in his discretion, refuse 
to execute them. This Apology is in the 
nature of a claim of richt. Let this be estab 
lished, and, instead of a government of laws, 
which is the glory of a Republic, we have oniy 
the government of a single man. Here is the 
One- Man Power with a vengeance. 

Of course, if the President ean sit in judg- 
ment on the Tenure-of-office act, and set tt 
aside as unconstitutional, there is no act of 
Congress which he may not treat in the same 
way. He may set aside the whole succession 
of statutes for the government of the Army; 
and his interview with General Emory attests 
his willingness to venture in that direction. 
In that spirit of oppression which seems to 
govern him, he may set aside the great statute 
for the establishment of Civil Rights without 
But why confine myself 
to instances? The whole statute-book will be 
subject to his prerogative. Vain isthe require- 
ment of the Constitution that ‘‘ the President 
shall take care that the laws be faithfully exe- 
cuted.’’ Vain is that other requirement, that 
a bill, approved by two thirds of both Houses 
over his veto, **shall become a law.’’ His 
veto is perpetual; nor is it limited to any 
special enactment. It is as broad as the 
whole recorded legislation of the Republic. 
There is nothing which it cannot hurry into 
that maelstrom ingulling all. 

The President considers the statute uncon- 
stitutional, say the apologists. A mistake in 
judgment on such a question is not an im- 


| peachable offense, add the apologis's. To 


which I reply, that it is not for a mistake in 
judgment but for usurpation in undertaking to 
exercise his judgment at all on such a question 
that he is impeached ; in other words, he is 
impeached for undertaking to set aside a stat- 
ute. Whether the statute is constitutional or 
not is immaterial in this view. The President, 
after the statute has become a law, is not the 
person to decide. 

, Ingenuity seeks to perplex the question by 
putting impossible cases. For instance, sup- 
pose Congress should have lost its wits, so far 
as to enact that the President should not be 
Commander-in-Chief of the Army and Navy, 
or that he should not have the power to grant 
pardons; and suppose still further, that Con- 
gress, in defiance of the positive text of the 
Constitution. should undertake to create *‘ titles 
of nobility,’’ must not the President treat such 
enactments as unconstitutional? Of course he 
must; but such instances do not help the pre- 
rogative now claimed. Every such enactment 
would be onits faceunconstitutional, It would 
be an act of unreasoning madness, which the 
President, as well as the courts, must disre- 
gard, as if it were plain nonsense. Its uncon- 
stitutionality would be like an axiom, not to be 
questioned. No argument or authority would 
be needed. It proves itself. Nor would the 


| duty of disobedience be less obligatory, even if 


the enactment had been sanctioned by the Su- 
preme Court; and it is not more violent for me 
to suppose it sanctioned by the Supreme Court 
than for the apologists to suppose it sanctioned 
by Congress. The enactnient would be aself- 
evident monstrosity, and therefore must be dis- 
obeyed as much as if one of the ten command- 
ments were reversed, so that it should read, 
‘¢Thou shalt kill.’’ Such extreme cases serve 
no good purpose. The Constitution is the 
supreme law of the land, and the people will 


(| not allow its axiomatic requirements to be set 
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aside, An illustration outside the limits of 


reason is ot no vaiue. 

In the cases supposed, the uneconstitution- 
ality of the enactment is axiomatic, exeluding 
opinion or argument. Itis a matter of fact 


and not a matter of opinion. When the case is 


one on which there are two sides or two differ- 
ent views, it is then within the domain of 
argument. Itis in no sense axiomatic. It is 
no longer a matter of fact but a matter of 


opinion. When submitted to the Supreme 
Court it is for their ** Opinion.’’ Without 
occupying time with refinements on this head, 
I content myself with asserting that the judg- 
ment of the court must be a matter of opinion. 
One of th ts has asserted that such a 
judgment is a matter of fact, and, generally, 


? 
apoiogi 
; 


that the constitutionality of a statute is a matter 
bode When a bench 
of judges hall we say that 
a fact and the minority 


of tia sert the contrary. 
tands five 


rity declare 


to four, 
the maj 
declare an Opinion ? 

Assuming, then, what I think cannot be de 
nied, that onstilutionality of a statute is 
what 
garded for the time as de- 


tne « 
a matter of opinion, 


the question occurs, 
Opinion hall be re 
: ‘ ’ 


cisive. Cleat ly the Opinion of Cougress must 

control all executive oflicers from the lowest 
‘ ) } ] ! 

to the Pr ident, According to a venerable 


maxim of jurisprudence, all public acts are 
pre umed to be correct; omnia rite presumin- 
fur. A 
tional, on its face the contrary ; and no 
decision of ar y court is re quired in its favor. 
It is the law of the land, and must be obeyed 
ich. ‘The maxim which presumes consti- 
tutionality is just as ! 


statute must be presumed constitu- 


unless 


us ¢ 
] ! 

binding as the anaiogous 
maxim of the criminal law, which presumes 
The Pre 
has presumed the stat 


Innocence, sident reversing all this 
ute unconstitutional, and 
acted accordingly. In the name of prerogative 
he has set it aside, 

hi apologists have been driven to invoke 
the authority of P Jackson, who as- 
serted for himself the power to judge the con- 
stitutionality of an act of Congress which, in 
the course of legislation required his approval, 
although the question involved had been already 
wdjudged by the Supreme Court. And he was 
clearly right. The court itself would not be 
bound by its adjudication. How could it con- 
another branch of the Government? 
But Andrew Jackson never put forth the pre- 
tension that it was within his prerogative to 


nuiil 


resideut 


strain 


fy a statute, which had been passed over 
his veto in the way preseribed by the Consti- 
tution. Ile was courageous, but there was no 
such unconstitutional audacity in his life. 

Lhe apologists have also summoned to their 
aid those great instances, where conscientious 
citizens have refused obedience to unjust laws. 
Such was the case of Hampden, who set an 
example for all time in refusing to pay ship 
Such also was the case of many in 
our own country, who spurned the Fugitive 
Slave Bull. 
conscience, refused to obey the law and suffered 
accordingly. The early Christians were re- 
quired by imperial mandate to strew grain on 
the altar of Jove. Though good citizens, they 
preferred to be martyrs. Such a refusal can 
be no apology for a President, who, in the 
name of prerogative breaks the great oath which 
he has sworn to see that the laws are faithfully 
executed, Rather do these instances, in their 
woral grandeur, rebuke the offender, 

Here Lturn from this Apology of Preroga- 
ive, regretting that I cannot say more to un- 
vid its destructive character. If anything 
could aggravate the transgressions of Andrew 
Jolson, stretching in long line from the be- 
ginning of his administration, it would be the 
claim of right which he sets up. Under such 
a claim the slenderest violation of law becomes 
high crime and misdemeanor, to be pursued 
and judged by an indignant people. The 
supremacy of the laws must be preserved or 
‘s of all will suffer. 


inoney. 


t 


SWARM OF TI INICALITIES AND QUIBBLES, 


1 now come upon that swarm of technical- 


Lhese exalted characters, on their | 


| colonies were represented there. 


SUPPLEMENT TO 


ities, devices, quirks and quibbles which, from 
the beginning, have infested this great pro- 
ceeding. It is hard to speak of such things 


without giving utterance to a contempt not 
entirely parliamentary. ‘lo say that they are 
petty and miserable, is not enough. ‘To say 


that they are utterly unworthy of this historic 
occasion, is to treat them politely. They are 
nothing but parasitic insects, like ‘** vermin 
gendered in a lion’s mane,’’ and they are so 
uimble and numerous, that to deal with them, 
as they skip about, one must have the patience 
of the Italian peasant, who catches and kills, 
one by one, the diminutive animals that infest 
his person. 

I can give specimens only, and out of many 
I take one which can never be forgotten. It 
is the Opinion of the Senator from West Vir- 
ginia, [Mr. Van WiNKLE, } which, from begin- 
ning to end, treats this impeachment as if it 
were a prosecution for sheep-stealing in the 
Police Court of Wheeling, and brings to the 
defense all the unhesitating resources of a 
well-trained criminal lawyer. ‘This famous 
Opinion, which is without a parallel in the 
annals of jurisprudence, must always be ad- 
mired as the marvel of technicality in a pro- 
ceeding where technicality should not intrude. 
It stands by itself, solitary in its originality. 
Others have been technical also; but the Sen- 
ator from West Virginia is nothing else. ‘l'rav- 


eling from law point to law point, or rather | 


seeing law point after law point skip betore 
him, at last he lights upon one of the largest 
dimensions, and this he boldly seizes and pre- 
sents to the Senate. 

According to him there is no allegation in 


the Articles, that the order for the removal of | 


Mr. Stanton was actually delivered to him, 
and, this being so, the Senator declares that 
‘if there is evidence of a delivery to be found 
in the proceedings it cannot be applied to this 
article in which there is no charge or aver- 
ment.’’ And this is gravely uttered on this 


| transcendent oceasion, when an indignant peo- 


ple has risen to demand judgment of a crim- 
inal ruler. The article alleges that the order 
was ‘unlawfully issued,’’? and nobody doubts 
that its delivery was proved; but this is not 
enough, according to this Senator. I chal- 
lenge history for another instance of equal 
absurdity in legal pretension. The case which 
approaches it the closest isthe famous paradox 
of the Crown lawyer in the British Parliament, 
who, in reply to the argument of our fathers, 
that they could not be taxed without repre- 
sentation, bravely insisted that they were rep- 
resented, and sustained himself by saying that, 
under the colonial charters, the lands were 
held **in common soeage as of the borough 
of Greenwich in Kent,’’ and, as Greenwich 
was represented in Parliament, therefore the 
The pre- 
tension was perfect in form, but essentially 
absurd. ‘The Senator from West Virginia has 
outdone even this climax of technicality. Other 


| generations, as they read this great trial, with 


its accumulation of transgressions ending in 
the removal of Mr. Stanton, will note with 
wonder that a principal reason assigned for 
the verdict of Not Guilty was that there was no 
allegation in the articles, that the order for 
the removal was actually received by Mr. Stan 


ton, although there was a distinct allegation | 
that it was ‘‘unlawfully issued,’’ and, in point | 


of fact, it was in evidence that the order was 


| received by him, and no human being, not even 


thetechnical Senator, imagined that it was not. 

There is another invention, which has in its 
support, some of the ablest of the apologists, 
like the Senetor from Iowa, [Mr. Grines, | 
the Senator from Maine, (Mr. Jessenpen, | 
and the Senator from Illinois, [Mr. TRumMBULL. | 
It is said that ‘tas Mr. Stanton did not go out, 
therefore there was no removal;’’ and there- 
fore Andrew Johnson is not guilty. If on an 
occasion like the present the authority of names 
could change the unreal into the real, then this 
pretension might have weight. But it is im- 
possible that anything so essentially frivolous 





should be recognized in this proceeding. § ich 
are the shifts of a cause to be defended only hy 
shifts. Clearly the offense of the Presiden; 
was in the order *‘ unlawfully issued,”’ and thie 
was complete the moment it was delivered 
So far as depended upon him, Mr. Stanton was 
removed, ‘This was the way in which the coup. 


| try saw the transaction; and this is the way in 


| consistency, when they come to consider ¢| 


which it will be recorded by history. 
Bat these same apologists, with curious jp. 


tlt 
appointment of General Thomas, insist tha; 


| there was a vacancy in point of law, called hy 


| the Senator from Maine a legal vacancy. 


| had been a removal in point of law. 


If 
there was such a vacancy, it was because there 
‘There is 
no escape from this consequence. If there 
was a removal in point of law, and there was 
no right to make it, the President was guilty 


| of a misdemeanor in point of law and must 
| take the consequences. 


It would be unprotitable to follow these inven. 
tions further. oan these know all. In the 
face ot Presidential pretentions, inconsistent 
with constitutional liberty, the avologists haye 
contributed their efforts to save the criminal }y 
subtleties, which can secure his acquittal in 


| form only, as by a flaw in an indictment, and 


they have done this, knowing that he will he 
left in power to assert his prerogative, and that 


| his acquittal will be a new letter of license. 


Nothing which the skill of the lawyer could 
supply has been wanting. This learned pro- 
fession has lent to the criminal all the arts in 


| which it excels, giving all to him and forget- 


_ ting the Republic. 


kivery doubt, every seru- 


| ple, every technicality, every subtlety, every 


quibble has been arrayed on his side, when, by 


| every rule of reason and patriotism, all should 


| anything in favor of liberty ? 


have been arrayed on the side of our country, 
‘The Public Satety, which is the supreme law, 
is now imperiled. Are we not told by Black:- 
stone, that the law is always ready to catch at 
But these apolo- 
gists ‘*catch at anything’’ to save a usurper. 
The trick of theapologists has been this: by 
the stringent application of technical rules to 
shut outall except the offenses charged in the ar- 
ticles, andthen, When stress was laid upon these 
offenses to cry out, that at most they were only 
technical, and tootrifling for impeachment. ‘I\ 
satisfy lawyers the House weakly declined to 
act on the bloody transgressions of two years; 
but they sought to provide against the future. 
Like the Roman ambassadors, they traced a 


line about the offender, which he was not to 


pass except at his peril. ‘his was the line of 
law. At last he passed this line, openly, know- 
ingly, defiantly, and now, that he is arraigned 
for this plain offense, we are told that it is 
nothing, only a little technicality. One of the 
counsel at the bar, Mr. Groesbeck, in a speech 
which showed how much feeling and talent 


| could be given to a wrong side, exclaimed : 


“Tt almost shocks me to think that the President 
of the United States is to be dragged out of office on 
these miserable little questions whether he could 
make an ad interim appointment for a single day.” 


Only by excluding the whole context and all its 


| antecedents, could the question be reduced to 


| on a narrow issue. 


this trivial form; and yet, even thus reduced, 
it involved nothing less than the Supremacy 
of the Laws. 

I know not how such a question can be called 
‘‘trifling.’’ Often a great cause is presented 
Thus it was when English 


| liberty was argued on the claim of ship-money, 


which was a tax of a few shillings only: be- 
hind this question, called trifling by the kingly 
apologists of that day, loftily stood the great 
cause of the People against Prerogative, being 
the same which is now pending betore the Seu- 
ate. That other cause, on which at a later 
day hung the destinies of this continent, was 
presented on a narrower issue still, ‘There 


| was a tax of threepence a pound on tea, which 


i 


our fathers refused to pay. But behind this 
question, so trifling to the apologists of pre- 
rogative, as behind that of ship-money, stood 
lottily the same great cause. The first cost 
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s I his head. 
colonies. If such a question can be 


al The second 
TIT his 


iraged as of small moment, then have the 
rtvred dead in all times suffered in vain; 
was the cost! y blood | svalahtads fine: then ip 


m of our Rebellion an empty sacrilic 
Constantly we are admonished that we must 
ine ourselves tothe Senators ex- 
a pious horror at looking outside the 
es, and insist upon directing attention to 
Here the Senator from Maine is 
**specilic offenses charged”’ 
only that he can see. He will not 
else, although spread upon 
record of the Senate, and filling the land 


articles. 


ese only. 
trong. Itisthe 
id these 
anything 


\ cbt 


itsaccumulated horrors. Ofcourse sucha 
system of exclusion sacrifices justice, belittles 
iis trial, and forgets that essential latitude of 
nquiry which belongs to a political proceed- 


ing. having for its object expulsion from office 
only andnotpunishment. Itis easy by looking 
through the wrong end of ati opera 
class to find it dwarfed, contracted and _ soli- 
tary. This is not the way to look at nature; 
way to look at Andrew Johnson. 
[his great offender should be seen in the light 

day; precisely as he is: nor more, nor less ; 
with nothing dwarfed; with no limits to the 
vision, and with all the immense back-ground 
of accumulated trans filling the hor- 

mn as far as the eye can reach. ‘he sight 
might ache; but how else can justice be done 
A Senator who begins by turning these articles 
into an inverted opera glass, takes the first step 
towards a judgment of acquittal. Alas! that 
the words of Burke are not true, when, assert- 
ing the comprehensive character of impeach- 
ment, he denied, that, under it ** they who 
have no hope in the justice of their cause can 
have any hope that by some subtleties of form, 
some mode of pleading, by something, in short, 
lifferent from the merits of the ease they may 
prevail.”’ (Bond's Trial of Hastings, vol. 1, 
py. 11.) The orator was right in thus indig- 
nantly dismissing all questions of pleading and 
all subtleties of form. ‘This proceeding is of 
substance and notofform. It is on the merits 
only that it ean be judged. Anything short 
of this is the sacrifice of justice. 

Such is the case of this enormous criminal. 
Events, belonging to history enrolled in the 
records of the Senate, and familiar tothe coun- 
try are deliberately shut out from view, while 
we are treated to legal niceties without end. 
(he lawyers have made a painful record. 
Nothing ever occurred so much ecaleulated to 
bring the profession into disrepute; for never 
before has been such a theater where lawyers 
were theactors. ‘heir peculiarities have been 
exhibited to the world. Here wasa gre at ques- 
tion of justice, appealing to the highest senti- 
ments and involving the best interests of the 
country—one of the greatest questions of all 
time; but the lawyers, in their instincts for the 
dialecties of the profession, forgot that ever- 
last ing truth which cannot be torgotten with 
impunity. They started at once in full cry. A 


at an object 


‘is it the 


gressions 


( 
1 
I 


quibble is to a lawyer what Dr. Johnson says 
It was to Shakspeare: ‘He follows it at all 
adventures; it is sure to lead him out of the 
way; it has some malignant power ever his 


mind and its fascinations are irresistible. <A 
quibble is the golden apple for which he will 
always turn aside from his career; a quibble, 
poor and barren, as it is, gives him such delight 
that he is content to purchase it by the sacri- 
fice of reason, propriety and truth.’ In this 
Shaksperian spirit our lawyers have acted. 
They have pursued their quibbles with the 
ardor of the great dramatist; and even now are 
chasing them through the Senate Chamber. 
Unhappily this is according to history, and 
our lawyers are not among the splendid exc ep- 
tions. But there is a reward for those who 
stand firm. Who does not honor the exalted 
magistrate of I’rance, the Chancellor L’ Hos- 
pital, who set such an example of justice above 
laws? Who does not honor those I: awyers of 
Knglish history, through whose toils liberty 
was upheld? ‘here was Selden, and 
learned; Pym, so graud in statesmanship ; 


SO W ise 


! 


THE 


Somers, who did so mue h to establish the best 


Nor can | tor- 


that greatest advocate, 


constitution. 
day, 


ties ot the 
get at a later 

Erskine, who lent to the oppressed his wonder- 
fui el nor Mackintosh and Brou 
i into the courts that en] 
ligence and sympathetic nature 
tession of the law could not constrain. 
are amoug the names that have ali veady had 
their reward, above the arti i crowd which in 
all times has come to the 
tive. Itis no new 
ine lawye r 
him, prone 
with h 


quence rham, 
arged intel 
which the pro- 
Lhese 


' 
who Carries 


tense of preroga 
thing that we witness now. 
in other days has been, as we know 
to the support of power and ready 
is technical ri whichever side he 
plenty as pins. When 
free to ¢ and not hired, his argument is 
the reflection of himself. All that he says is 
vn image. He takes sides on a law point 
according to his sentiments. Cultured in the 
law, and with that aptitude which is sharpened 
by its contests, too easily he finds a legal rea- 
son for an illegal judg gment. Next to an out- 
right mercenary, give me a lawyer to betray a 
great cause. Tbe torms of law lend themselves 
to the betrayal. Itis impossible to forget that 
the worst pretensions of prerogative, no matter 
how unblushing, have been shouldered by the 
lawyers. It was they who carried ship-money 
against the patriot exertions of Hampden ; and 
in our country it was they who held up slavery 
in all its pretensions from beginning to end. 
What is sometimes called the legal mind of 
Massachusetts, my own honored State, bent 
before the technical reasoning which justified 
the unutte 


“SOUS 5 


takes he finds reasons, 


noose 


his ov 


rable atrocities of the 


fugitive slave 
bill, while the supreme court of the State 
adopted it from the bench. Alas! that it 


should be so. When will lawyers and judges 
see that nothing short of justice can stand ? 
GUILTY ON ALL THE ARTICLES. 

After this survey it is easy for me to declare 
how I shall vote. My duty will be to vote 
guilty on all the articles. If with 
the rules of the Senate I should vote, ** Guilty 
of all and infinitely more.’ 

Not doubting that Mr. Stanton was protected 
by the tenure-of-othee act. and that he 
believed to be so by the President, it is clear 
to me that the charges in the first and second 
articles are sustained. ‘These two articles go 
tos gether. I have alrea dy said in the course of 
this Upinion, that the appointment of General 
lhomas as Secretary of War ad int 
without authority of law, and under 
cumstances, a violation of 
Accordingly the third article is sustained. 

Then come what are called the conspiracy 
Here also I am clear Plainly there 
was an agreement between the President and 
General [Thomas to get possession of the War 
Department, and to prevent Mr. Stanton from 
continuing in and this embraced the 
control of the mails and property belonging to 
the Department, all of which was contrary to 
the tenure-of-office act. Intimidation and 
threats were certainly used by one of the con- 
spirators, and in the case of conspiracy, the 
acts of one are the acts of all. ‘The evidence 
that force was intended is considerable, and all 
this must be interpreted by the general char- 
acter of the offender, his menacing speeches 
and the long series of transgressions which pre- 
ceded this conspiracy. I cannot doubt that the 
conspiracy was to obtain possession of the War 
Department, peaceably if it could, forcibly if it 
must. As such it wasa violation of law, worthy 
of the judgment of the Senate. ‘This disposes 
of the fourth, fifth, sixth, and seventh articles. 

The eighth article charges that General 
Thomas was appointed to get the control of 
the moneys appropriated for the military ser- 
vice and the Department of War. All this 
would be an incident to the control of the War 
Department. In getting the control of the 
latter he would be able to wield the former 
The evidence app! icable to the one is also ap- 
plicable to the other. 

‘The ninth article opens a different question. 
This charges a wicked purpose to corrupt Gen- 
eral Emory and draw him from his military 
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laying the part 
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duty. Not mach passed between the 
dent and the General; but it was 
the President was | 
lhe re was a 


iow that 


ot lago. 


ot r gard r the Constitution, while he was 
betraying it. Here again his pa haracter 
explains his purpose, so as not to leave any 


egard to it. 


Then came the scandalous speeches, proved 


easonable doubt with 1 


ag set forth in the articles, so that even the 
Senator from Virginia [Mr. Van W INKLE | 
must adinit that the evidence and the pleading 
concur. Here is 1.0 question of form, Vo my 
mind this is one of the strongest articles. On 
this alone, without anything else. I should 
deem it my duty to vote for expulsion from 


speeches 
untry. It 


Besides | 
resides pDeInNg 


othee. No person ¢ such 

shoul d be allowed to govern this co 
is absurd to tolerate the idea. 
de graded, the country in such 
hands. ‘The oft him- 
self, not materially different from well-known 
incidents ; but they serve to exhibit him in his 
true character. ‘They show him to be unfit for 
the oflicial trust he enjoys. ‘They were the ut- 
terances of a drunken man; and yet it does not 
appear that he was drunk. Now it is accord- 
ing to the precedents of our history that a per- 
son disqualified by drunkenness, shall be re- 
moved from olhce. This was the case of 
Pickering in 1804. But a sober man, whose 
conduct suggests drunkenness, is as bad at least 
as if he were drunk. Is he not ? if 
without the explanation of drunkennegs, he 
made such hardngues, it seems to me that his 
unfitness for office becomes more evident, inas 
much ashis deplorable condition is natural and 
not abnormal. ‘The drunken man has lucid 
intervals; but whereis the assurance of a lucid 
interval for this perpetual offender? Derange- 
ment is with him the normal condition. 

It is astonishing to find that these infamous 
utterances, where ribaldry vies with blasphemy, 
have received a coat of varnis! the Sen- 
tor from Maine, [ Mr. Fess | who tells 
us that they were not ‘‘oflicial;’’ nor uid they 
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‘* violate the Constitution, or any provision of 
’ ? 

the common or statute law, either in letter or 
spirit.’’ In presence of such apologies for 


revolting indecencies it is hard to preserve a 
proper calmness. Were they not uttered? 
Chis is enough. The drunkenness of Andrew 
Johnson, when he took his oath as Vice Presi- 
dent. was not ‘‘ official ;’? but who will say that 
it was not an impeachable offense? And who 
will say that these expectorations differ in vile 
ness from that drunkenness? If they did not 
violate the Constitution or any provision of the 
common or statute law, as is apologetically 
alleged, I cannot doubt that they violated the 
spirit of all laws. And then we are further 
reminded by the apologists of that ‘* freedom 
of speech,’’ which is a const itutional right; and 
thus, in the name of a great right, we are to 
give a license to utterances that shock the 
moral sense, and are a scandal to human na- 
ture. Spirit of John Milton! who pleaded so 
grandly for this great liberty, but would not 
allow it to be confounded with license, speak 
to save this Republic from the shame of sur- 
render to this insufferable pretension! 

The eleventh article is the most comprehen- 
sive of all. In some respects it is an omnium 
gatherum. Here in one mass is what is con- 
tained in other articles, and something else 
beside. Here is an allegation of a speech by 
the President in which he denied that Con- 
gress was a Congress ; and then, in pursuance 
of this denial, itis alleged that he attempted to 
prevent the execution of the tenure-ot-oflice 
act, also of an important clause in the Army 
appropriation act ; and also of the reconstrive- 
tion act: and then the evidence followed sus- 
taining completely the allegation. The speech 
was made as set forth. The attempt to pre- 
vent the e xecution of the tenure-of- office act, 
The attempt to corrupt 
Kmory is in evidence. The whi 
country shows how earnest the e 
President has been to arrest the reconstruction 
act and generally the cougressioual scheme of 
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reconstruction. ‘The removal of Mr. Stanton 
was in order to be relieved of an impediment 
to his purpose. 1 accept this article in gross 
and in detail, It has been proved in all its 
parts 

CONCLUSION. 

In the judgment which I now deliver I can- 
not hesitate. ‘To my vision the path is clear 
as day. Never in history was there a great 
case more free from all just doubt. If Andrew 
Johns son is not guilty, then never was a polit- 

al offender guilty before; and, if his acquittal 
i# taken as a precedent, never can a political 
offeuder be found guilty again. The proofs are 
mountainous. Therefore, you are now determ- 
ining Whether impeachment shall continue a 
beneficent remedy in the Constitution, or be 
blotted out forever, and the country handed 
over to the terrible process of revolution as its 
sole proter lon. If this milder process cannot 
ffective now, when will it ever be? 

Under oat influences? On what proofs? You 
wait for something. What? Is it usurpation? 
You have it before you, open, plain, insolent. 
Is it the abuse of delegated power? That, too, 
you have in this offender, hardly less broad than 
the powers he has exercised. Is it the violation 
of law? For more than two years he has set 
your laws at defiance, and when Congress, by || 
a special enactment, strove to constrain him, 
he broke forth in rebellion against this consti- 
tutional authority. I a aps you ask still for 
something more. Is it a long ratalogue of 
crime, where violence a corruption alter- 
nate, while loyal men are sactificed and the 
rebellion is lifted to its feet? That also is here. 

‘The apologists are prone to remind the Sen- | 
ate that they are acting under the obligation | 
of an oath. So are the rest of us, even if we 
ostentatiously declare it. By this oath, 
which is the same for all, we are sworn to duo 
‘impartial justice.’’ It is justice, and this 
justice must be impartial. There must be no 
false weight and no exclusion of proper weights. 
lherefore, 1 cannot allow the quibbles of law- 
yers on mere questions of form to sway this 
judgment against justice. Nor can I consent 
to shut out from view that long list of transgres- 


= made 


ao not 
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defianee. ‘To do so is not to render impartial 
justice, but to depart from this golden rule. 
lhe oath we have taken is poorly kept if we 
forget the Public Safety in devices for the erim- 
inal. Above all else, now and forever, is that 
justice which ‘holds the seales of right with 
even hand,’’ 
name also of country, that great charity em- 
bracing so many other charities, | now make 
this final protest against all questions of form 
at the expense of the Republic. 

Something also has been said of the people, 


now watching our proceedings with patriot | 


solicitude, and it has been proclaimed that 
they are wrong to intrude their judgment. I 
do not think so. This is a political proceed- | 
ing, which the people at this moment are as 
competent to decide as the Senate. They are 
the multitudinous jury, coming from no small 
vicinage, but from the whole country; for, on 
this impeachment, involving the Public Safety, 
the vicinage is the whole country. Itis they who 
have sent us here, as their representatives, and 
in their name to consult for the common weal. 


In nothing can we escape their judgment, least | 


of all on a question like that now before us. 
lt is a mistake to suppose that the Senate only | 
has heard the evidence. The people have heard | 


it also, day by day, as it was delivered, and | 
have carefully considered the case on its mer- | 


i/s, properly dismissing all apologetic subtle- 
it will be for them to review what has 
loen done. They are above the Senate, and 
will **vejadge its justice.’’ Thus it has been 
in other cases. The popular superstition which 
long surrounded the Supreme Court could not 
save this tribunal from condemnation, amount- 


hes, 


ingsometimes to execration, when, by arfodious || 
judgment, it undertook to uphold Slavery ; and || 


down to this day Congress has justly refused to 
place the bust of the Chief Justice, who pro- 
nounced this judgment, in the hall of that tri- 


explaining and coloring the final act of | 


In this sacred name, and in the | 


_ bunal where he presided so long. 
cessors are all there in warble: no marble of 
Taney is there. The present trial, like that in 

_the Supreme Court, i a battle with Slavery. 
Acquitial is another Dred Scott decision, and 
another chapter in the Barbarism of Slavery. 
How can Senators, who are discharging a po- 
litical function only, expect that the voice of 

| the people will be more tender for them than 
it was fora Chief Justice, pronouncing judgment 
| from the bench of the Supreme Court in the 

| exercise of judicial power? His fate we know. 
| Nor learning, nor private virtues, nor vener- 
able years, could save him from justice. In 
the great pillory of history he stands, and there 
he must stand forever. 

The people cannot witness with indifference 
the abandonment of the great Secretary, who 
organized their armies against the rebellion 
and then organized victory. Following him 
gratefully through the trials of the war, they 
found new occasion for gratitude when he stood 

| out alone against that wickedness which was 

| lifted to power on the pistol of an assassin. 
| During these latter days, when tyrannical pre- 
rogative invaded all, he has kept the bridge. 

When at a similar crisis of English history | 

Hampden stood out against the power of the 
Cc rown, it is recorded by the contemporary his- | 
| torian, Clarendon, that ‘‘ he became the argu- 
'| ment of all tongues; every man inquiring who 
| and what he was, that durst at his own charge 
| support the liberty and property of the king- 
'| dom and rescue his country from being made a 
'| prey to the Court.’’ Such things are also said 
with equal force of our Secretary. Nor is it 
forgotten that the Senate, by two solemn votes | 
of more than two thirds. has twice instructed 
him to stay at the War Department, the Presi- | 
| dent to the contrary notwithstanding. ‘The | 

people will not easily understand, on what prin- 

ciple of Constitution, law, or morals, the Sen- 
ate can twice instruct the Secretary to stay, 
| und then, by another vote, deliberately surren- 
|| der him a prey to presidential tyranny. Talk 
of asomersault; talk of self-stultification ; are 
| not both here? God save me from participa- 
| tion in this disastrous wrong, and may He 
temper it kindly to our afflicted country. 

For myself, I cannot despair of the ‘Repub- 
lic. It is a life-boat, which wind and on 
|| cannot sink; but it may suffer much and be 
beaten bystorms. All this I clearly see before 
us, if you fail to displace an unfit commander, 
whose power is a peril and a shame. 

Alas! for all the evil that must break upon 
| the country. especially in the suffering South, 
| as it goes forth that this bad man is confirmed 
in the prerogatives he has usurped. 

Alas! for that peace and reconciliation, the 
longing of good men, now postponed. 

Alas! for that security, so important to all, 
| as the only foundation on which to build, polit- 
|| ieally or financially. This, too, is postponed. 

ee xan people found a government or plant 
| or buy unless they are first secure! 

| Alas! for the Republic degraded as never | 
before, while the Whisky Ring holds its orgy | 

‘| of corruption and the Ku-Klux-Klan holds its | 

| orgy of blood! 

'| Alas! for the hearts of the people bruised 

| to unutterable sadness, as they witness the | 

| cruel tyranny installed anew! 

Alas! for that race so long oppressed, but 
at last redeemed from bondage, now plunged 
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Alas! for the Unionists, white and black 
alike, who have trusted to our flag. You now 
|| surrender them to those persecutors, whose 
|| representative is before you for judgment. 
|| They are the last in my thoughts, asI pronounce 
|| that vote which is too feeble to save them from 


back into another hell of torment. i| 
| 
| 





|| intolerable wrong and outrage. They are fel- 
| low-citizens of a common country, brethren of 
| a common Humanity. I offer them at this 
|| terrible moment the sympathy and fellowship || | 
of a heart that suffers with them. So just a | 
|| cause cannot be lost. Meanwhile may they || 
|| find in themselves, and in the goodness of an || 

overruling Providence, that rescue and protec- | 


j 
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ij tion which the Senate refuses to give. 


| 
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| cording to law and the facts. 
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OPINION 


OF 


STIN S. MORRILL. 


HON. JU 


An explanation of a vote in the Senate m; Ly 
be desirable and sometimes useful, but no 
can ever rise in value above that 
of the record of the vote itself; and there is 


| no vote which can be taken under any circum. 


stances from which the consciences of Sen: ators 

can be separated from an oath. In an im. 
peachment trial the obligation is more impres- 
sive by being made special instead of general, 

The duty is changed, and a corresponding 
change is made in the form of the oath. That 
change freshly requires of us impartiality ac. 
Qur votes upon 
the articles of impeachment will stand for al] 
coming time as the embodiment of our view of 
the merits of the whole case. It is that upon 
which I hope to justify a clear conscience, and 
not upon making a better argument than has 
yet been made upon one side or the other. 

I shall not attempt an exhaustive examina- 
tion of any one of the articles of impeachment, 
but shall give my opinions upon some of the 
topics raised by the: questions at issue, and the 
results of those opinions when applied to the 
several articles. 

The guilt or innocence of President John- 
son as charged in the eleven articles presented 
by the House of Representatives largely rests 
upon facts standing upon the record. In their 
nature the proofs are irrefragable, and we must 
take them as we find them. ‘The written Con- 
stitution, the written Jaw, the written order to 
Secretary Stanton to surrender his office, and 
the written authority to Lorenzo Thomas to 
take possession of the office of Secretary of 
War, with its papers and effects, are all before 
us, and the issue on trial depends chiefly, as it 
appears to me, upon a correct interpretation 
which we may be expected to give to these 
In addition to this there is much 
documentary evidence and the testimony of 
living witnesses, and especially that of General 
Lorenzo Thomas, who testifies that he has 
acted as Secretary of War so far as to meet 
with the President at meetings of his Cabinet, 
and was there recognized as Secretary of War. 
Such is the support upon which the main 
burden of the larger portion of the articles of 
impeachment rests. 

The first article charges in substance that on 


| the 21st day of February, 1868, Andrew Jolhn- 


son, President of the United States, in viola- 
tion of the Constitution and laws of the United 
States, did unlawfully issue an order in writing 
for the removal of Edwin M. Stanton from the 
office of Secretary for the Department of War, 


| without the advice and consent of the Senate, 


then and there being in session, and against the 
provisions of ‘* An act regulating the tenure of 
certain civil oflices,’’ passed March 2, 1867. 
The second article charges that, in violation 
of the Constitution and the law, as mentioned 
in the first article, on the same day the Presi- 
dent issued and delivered a letter of authority 
to Lorenzo Thomas, empowering him to act as 
Secretary of War ad interim, and to imme- 
diately enter upon the discharge of the duties 
of that office, there being no vacancy therein. 
The third article varies from the second 
article by charging the same acts to have been 
done in violation of the Constitution and with- 


| out authority of law. 


To ascertain whether the Constitution has 
been violated it is necessary, after finding that 
the principal facts as alleged have been proved 
or admitted, to carefully examine what are its 


| provisions, ‘and we find that the President 
| shall have power to— 


“Nominate, and by and with the advice and con- 
sent of the Senate shall appoint, embassadors, other 
public ministers and consuls, judges of the Supreme 
Court, and all other oflicers of the Uniteil States 
whose appointments are not herein other,zise pro- 
vided for, and which shall be established by law; 
but Congress may by law vest the appointment of 
such inferior officers as they think proper in the 
President alone, in the eourts of law, or in the heads 
of Departments. ‘The President shall have power to 
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fill all vacancies that may happen during the ree 7 
f the Senate by granting commi ssions wl hich shall 


expire at the e nd of their next session.” 


Wits power of removal being nowhere ex 
nrt esly iveu the President, it is only an 
plied power result vg from the } ee 

int, om the power t 0 ap point, iA confided to 

» President by and with the advice and con- 
seut of the Senate, including the latter as sub- 
stantially as the former, except in the case of 
otticers, which Congress may think 
hy law to vest in the President alone, 
in the courts, or heads of De ‘partments. 

As an implied power derived from that of 
appointment, it must attach to those having 
the power to ap point. It cannot be claimed 
that the office of Secretary of War is an infe- 
rior office, nor that any existing law vests au- 
thority in the President alone to appoint a See- 
retary of War during a session of the Senate, 
nor yet that the power to nominate carries with 
it the power to confer upon any such nominees 
the right to take and hold office, with all the 
emoluments, without an appointment by and 
with the advice and consent of the Senate. 

It is true the President may temporarily fill 
vacancies which happen during the recess of | 
the Senate; but it is going too far to assume 
that he may first do an act not allowed by the 
Constitution in order to open the door so that he 
may do another thing which is allowed; that 
he may empty uuder the power only to fill; or 
that he may make a vacancy to happen with a 
view to an exercise of the power to fill a va- 
eancy. Things happen by chance—as by death, 
resignation, abse :nce—not by pre vious contriv- 
auce. An insurance policy is valid when the 
ship happens to get foundered, not when it is 
designedly scuttled and sunk by the owner. 
The power to create vacancies at will, to fill 
them with A, an then to come to the Senate 
for advice and consent to fill them either 
with A, or with B, is au absurdity. The faith- 
ful daughter asks parental advice and consent 
before she gets married, notafter. ‘The power 
claimed by President Johnson to create vacan- 
cies at will would blot out one of the most 
important functions of the Senate, designed to 
be one of the highest safeguards of the Con- 
stitution against executive indiscretions and 
usurpations, as even appointments consented 
to during the session of the Senate, if the claim | 
of unlimited power of removal by the President 
were to. be tolerated, might be set aside the 
moment after the adjournment of the Senate 
for other and different appointments never 
advised and never consented to by the Senate. 
All stability would be lost, and all officers of 
the Government would hold their places at the 
mere will and caprice of the President. It would 
enthrone the one-man power against all else. 
Such a power in a free Government would be | 
neither prudent nor safe, though placed in the | 
most scrupulous hands; and if, by chance, in 
other hands it would be dangerous. | 

Yet President Johnson, in face of the plain 
provision of the Constitution, not only deliber- | 
ately makes a removal of the Secretary of War, | 
but officially authorizes another man, an obe- 
dient subordinate, to discharge the duties of 
the office. It matters little by what name the 
President designated him, or for how long a | 
time, or whether as Secretary ad interim, for 
one day orindefinitely, he intended that Lorenzo 
Thomas should be for the time the actual Sece- 
retary of War, so to be recognized by himself, 
and so to be recognized by ‘all the Executive 
Departments of the Governme nt, and to im- 
mediately enter upon the discharge of the duties 
of the office, although there is no more lawful 
power to authorize than to appoint to office, or 
to issue a letter of authority than to make an 
actual appointment, and no more power to 
appoint an ad interim Secretary than a Sec- 
retary in full. Nothing but the illegality of 
the act of the President now keeps Thomas out 
and Stanton in office as Secretary of War. If 
the Senate decide to-day that the President | 
has not transcended his lawful authority in the 
removal of Mr. Stanton, by force of that decis- 
ioa Adjutant General ‘Thomas may take pos- | 
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session of the office to- morrow, 
then Senators who by their votes reinstated Mr. 
Stanton in his office inflicted a great wrong 
upon Hi and have given to Congress and the 
country a-very unnecessary excitement. It 
seems to me that there was no constitutional 
authority for the removal Stanton by the 
President, and still le the appointment 

Thomas as Secretary ad interim. 

The next thing | propose to consider is the 
act regulating the tenure of certain civil offices, 
passed March 2, 1867, as follows, namely: 

“That every person holding any civil office to 
which he has been appointed by and with the ad- 
vice and consent of the Senate, and every person 
who shall hereafter be appointed to any such office, 
and shall become daly qualified to act therein, is, 
and shall be, entitled to hold such office until a suc- 
cessor shall have beenin likemanner appointed and 
duly qualified, except as herein otuerwise provided: 
Provided, That the Secretary of State, of the Treas- 
ury, of War, of the Navy, and of the Interior, the 
Postmaster General, and the Attorney General, shall 
hold their offices respectively for and during the term 
of the President by whom they may have been ap 
pointed, and one month thereatter, subject to removal 


If that be so, 


ot 


ss ior 


by and with the advice and consent of the Senate.” 


| ors se 


As its title declares, this act regulates the 
tenure of certain civil offices—authorizing all 
persons in office, whether for fixed or indefi- 
nite terms, to hold the same until their success- 


the advice and consent of the Senate,’’ (as 


| contemplated by the Constitution, ) except that 
| the heads of the Executive Departments are 


| ing the term of the 


| certainly a common- 
| construction. 


to ‘‘hold their offices respectively for and dur- 
President by whom they 
may have been appointed, and one month there- 
after, subject to removal by and with the advice 
and consent of the Senate.’’ 

This is not an unusual exercise of legislative 
power. The subject is one that has been legis- 
lated upon by Congress both early and late, 
and whatever laws may be ou the statute-book 
of a prior date in conflict with the latest act 


shall have been appointed by and with | 


| Cabinet. 


| and he might undou tedly have 
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son. 


must be held to be superseded, and need not be || 


considered so far as this case is concerned. I 
understand this to be the legal view, and it is 
sense view O 
The law of March 2, 
holds the President and Senate simply to the 
requirements of the Constitution and fixes the 
term of office. The question whether it in- 
cludes members of the Cabinet appointed by 
President Lincoln is the only one deserving 
consideration. Intended as a permanent stat- 
ute, it was provided that the term of the heads 
of the Executive Departments should expire 


| one month after the term of the President by 


| precisely the s 





| 
| 


whom they were appointed had expired. The 
term of the President under the Constitution 


| is four years—no more and no less—fixed by law 


to commence on the 4th of March nextafter the 
presidential election ; and, though the Pres- 
ident may die or become insane and his place 
be filled by another, the term will expire at 
same time it would had he lived 
or remained sane. When the Vice President 
becomes President by accideat, by death, or 
otherwise, he serves out the remainder of the 
term for which his predecessor was elected, 


||} and no more, be the traction longer or shorter. 


Neither legally nor nominally has he any term. 
The time of service is purely accidental, and 
cannot be foreseen nor fixed by law. 

It has been even ques stioned whether the 
person so acting as President, though not so 
elected, should receive the official title of Presi- 
dent; but it has not been doubted that the term 


f the rules of 
1867, | 


of his official existence was that of the deceased | 


President, and to be terminated at the end of 


| the four years for which the latter had been 
| elected. 


A Senator or a member of the House 
of Representatives dies during his term of ser- 
vice, and another is elected to fill out the va- 
cancy, but the new Senator or new member has 
no term of office himself: he serves out the re- 
mainder of the term to which he has succeeded 
| of his predecessor. The presidential term must 
be analogous to that of Seuator or member of 
the House. If this be de emed a fair conclusion 
it will be seen that the proviso as well as the 
body of the act of March 2, 1867, prevents the 
removal of Mr. Stanton wi 
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consent of the Senate. Contemporary con: 
struction of the language of a statute cannot 
be held tosetaside its plain meaning ; bat when 
it sustains that plain meaning it is not unfair to 
consider it. The House of Re; , it 
is well known, in framing the tenure-of- office 
act, strenuously contended that the members of 
the Cabinet should be included and protected ; 
but the Senate only proposed to prevent the 
sweeping removal of all civil officers except 
Cabinet olficers. The Minister of War had ret 
dered conspicuous service, and, whether he 
needed or desired protection against sudden 
removal without the consent of the Senate or 
not, the House was urgent to have it awarded. 
Beyond all doubt they so intended to have it, 
and with reason believed they had accom- 
plished their purpose. As a member of the 
tlouse I so understood the language of the act 
then, and [am unable to give it a different con- 
struction now. Qn its final passage ral 
ScueNcK, of the committee of conference, said: 

“Tt is in fact an acceptance by the Senate of the 
position taken by the House,”’ 


rresentatives 


Gene 


Could anything be more emphatic? The 
Senate manager, [Mr. Wixu AMS, ae gon, ] 
who bad most to do with the language of the 
bill in the committee of conference, ae it 
took its final shape and form, had no doubt 
then, and, as I understand. has none now, that 
it did and does include all members of the 
Nor is there anything wrong in such 
a conclusion as applicable to President John- 
When the presidential office fell upon 
him the tenure- of-offige act had not been passed, 

¢ changed his 
Cabinet officers at his pleasure ; whether wisely 
or not it is ccandenaeal to consider. By not 
doing so he both legally and morally adopted 
them as hisown as much as he could have done 
by actual appointment. He has daily so ree 
ognized the fact officially in all possible forms. 
When the act was before him for approval he 


| clearly comprehended its provisions, as appears 


by his veto message. He also admits in his 
message to the Senate, December 12, 1867, 
referring to his Cabinet, that ‘*if any one of 
these gentlemen had then said to me that he 
would avail himself of the provisions of that 
bill in case it became a law, | should not have 
hesitated a moment as to his removal,’ show 
ing that he had not failed to understand its fall 
import. Itis also worthy of notice from this 
declaration of President Johnson that no head 
of any of the Executive Departments, whatso- 
ever might have been his merits or demerits 
otherwise, could then have given an opinion 
in favor of the bill but at the peril of instant 
ejection from office; and if all gave opinions 


| against it, as has been intimate d, the President 


might very well feel safe from any embarrass- 
ments in the future in retaining them. But 
when Secretary Stanton came to considerlaws 
not affecting himself so much as the nation, 


and failed to second President Johnson in his 


policy of obstruction to the reconstruction acts 
passed in July, 1867, then President Johnson 
sought to crush out the Secretary as promptly 


| as he undoubtedly would ha ave succeeded in 


doing had no such law as the tenure-of-oflice 
act been passed. 

After the bill became a law Mr. Stanton 
obeyed it, even though it be true that, not 


| foreseeing the full extent of the President's 


thout the advice and |i Grant, February 10, 1868; 


perverse policy and purposes, he had not 
favored its passage ; but the President determ- 
ined not to obey it. Even when, in compli- 
ance with the letter of the law, he suspended 
Mr. Stanton in August, 1867, informing other 

Departments that he had so sus pended him, 
and reported the reasons for the suspension to 
the Senate (in strict accordance with the law) 
within twenty days after the commencement 
of the next session, it would only seem to have 
been done in good faith, provided the Senate 
consented to the suspension; but ifthe Senate 
should not so consent it was the President's 
purpose to prevent Mr. Stanton from resuming 
the office of Secretary of War, according to 
his own. confession, in his letter to General 
or, in other words, 
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if he could not bend the Senate to his will he 
had already determined to defy the law. The 
suspension of Mr. Stanton in August would 
have bet n | iwful had there been, instead of 
mere pretexts, any valid charges of mishbe- 
havior or disability against him worthy of the 
ideration of the Senate: but there 
uch charges, and he was properly 
restored by the Senate. President Johnson 
could now, while the Senate is in session, by 
obtaining its advice and consent, oust Mr. 
Stanton at any moment, or any other civil 
officer, by only nominating a fit and proper 
person for his successor; but solitary and alone 
he cannot legally remove him, nor does it even 
appear probable that the Secretary of War ad 
interim, Lorenzo Thomas, to use his 
energetic words, can ** kick him out.”’ 

‘The constitutional power of the President 
has not been invaded by Congress, but the 
joint power of the Senate has been solemnly 
asserted and ought not now to be surrendered 
to any President, aud especially not to one 
who manifests so much avidity to monopolize 
the political control of the Governmentas does 
the present incumbent. Without passing upon 
the question as to whether the tenure-of-office | 
act is in every respect expedient or not, I see 
nO reason to question its expediency now, nor 
its constitutionality at any time. ‘That ques- 
tion has been twice solemnly decided by more 
than two thirds of each branch of Congress, 
and recently by a still larger proportion of the 
Senate. Not one of these legislators, under 
their oath of oflice, cougd have voted for this 
law believing it was unconstitutional, and it 
would be pitifully absurd to suppose that they | 
have suddenly changed their opinions, or that 
the country will be very swift to accept the | 
opinions of President Johnson and his advisers | 
as of more weight than the combined authority 
of more than two thirds of both Houses of 
Congress. 

Precedents have been cited to sustain the 
action of the President, and it should be noted 
first that they all, such as they are, bear date 
prior to the passage of the tenure-of-office act, 
when there might have been some lawful anu- 
thority to justify the same; but it is hardly too 
much to claim that there is not one valid pre- 
cedent in the whole history of our Government 
where a President has positively removed a 
Cabinet officer while the Senate was in session 
without its consent. The case of Timothy 
Pickering, under President Adams, was no 
exception ; for on the same day the Senate 
advised and consented to the appointment of 
John Marshall in the place of Pickering. Ad- 
mit President Johnson's pretensions and he 
might at once, without any barrier, remove 
McCulloch or F. E. Spinner and put any gen- 
eral of the Army into power as Secretacy of 
the Treasury ad interim or as Treasurer ad 
interim. Ile has certainly as much power 
over the purse as over the sword of the nation, 

. and no more. 

Sanction this pretension of the Executive | 
and our Republic would be no more a free 
Government than that of the French empire. 

I shall cite one more significant fact that 
fully confirms the views already expressed. As 
is well known, every outgoing President, some 
weeks prior to the close of his term, as an act 
of official courtesy due to his successor, issues 


ist con 


were no 


most 
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ad interim substitutes, without the advice and 
consent of the Senate, why do these extraor- 


dinary executive sessions of the Senate so | 


regularly appear and reappear in our history? | 


Lhe main facts set forth against the Presi- 


dent in the first, second, and third articles are 


confessedly true, and they are, in my opinion, 
without any constitutional or lawful justifica- 
tion. 
peachable offenses there can be no reasonable 
doubt. 

The fourth article charges that the President 
did unlawfully conspire with Lorenzo Thomas 
and other persons with intent, by intimidation 
and threats, to hinder Edwin M. Stanton from 
holding the office of Secretary of War, in viola- 


tion of the provisions of ‘‘An act to define and | 


punish certain conspiracies,’’ passed July 31, 
Ls6l. 

It does not appear to me that sufficient proof 
has been produced to sustain the charge of 
‘*intimidation and threats,’’ as alleged. 
Presideut told General Sherman that Stanton 


| ** was cowardly,’’ but it does not appear that 
he has yet acted on the idea of trying to oper- 


ate upon him through his fears, nor does it 
appear that he authorized General ‘Thomas so 
to operate. 

The fifth article charges that the President 
did unlawfully conspire with Lorenzo Thomas 
and other persons to prevent and hinder the 
execution of the tenure-of office act, passed 
March 2, 1867, and did unlawfully attempt to 
prevent Edwin M. Stanton, then Secretary of 
War, from holding said office. 

It is very evident that President Johnson 
was ready to accept aid, and that he sought it 


from various quarters to prevent and hinder || 


the execution of the tenure-of-office act, and 


that he did attempt to prevent Mr. Stanton || 


from holding the oftice of Secretary of War by 


making an unlawful agreement or by conspiring | 
| with 


Lorenzo Thomas. It is clear, also, that 
ut last the President found General Thomas 
grateful for his recent restoration to the oflice 


of Adjutant General of the Army, who with | 


the Constitution and the laws on his lips agreed 
and was ready to carry out his unlawful orders, 
designs, and purposes. If any further proof 


| was required beyond his many abortive strug- 


gles to accomplish his ends, the admissions of 
the President in his letter to General Grant, 
ebruary 10, 1868, would be conclusive on 


| this point. 


The sixth article varies from the fourth in 


| charging that the President conspired by force 
| to seize, take, and possess the property of the 


United States in the Department of War, in | 


violation of the conspiracy act of July 31, 
1861, and of the tenure-of-office act of March 


| 2, 1867. 


That Adjutant General Thomas had revolved | 


| in his own mind the idea of force, if it should 
| be necessary, to get possession of the War 


Department, there is no doubt from his own 
testimony, as well as that of others, especially 
that of Samuel Wilkeson; but the President 
appears to have pocketed the order suggested 


by Thomas for a call upon General Grant for | 
7 I 


a military order, and it hardly seems right to 


| make President Johnson responsible for the 


2 proclamation to convene the Senate at twelve || 


o'clock m. on the 4th of March next succeed- 
ing, ** to receive and act upon such commu- 
nications as may be made to it on the part 
of the Executive,’’ and this is done to give the 
incoming President a chance to have a new | 
Cabinet by and with the advice and consent 
of the Senate. This has been the universal 
practice. Franklin Pierce issued such a proc- 
lamation on the 16th day of February, 1857, 
for the Senate to convene at twelve o'clock m. 
on the 4th of March, 1857, and it did so con- 
veneand remain in session for ten days. James 
Buchanan issued a like proclamation in the 
same words February 11, 1861. Now, if the 
President can make removals and appoint- || 
ments of Cabmet officers, or manufacture any |! 


utterances or the acts of this frivolous old man, 
Adjutant General Thomas, notwithstanding he 
was the President's trusted agent, and, per- 
haps, as liable to put on a coat of mail as any 
more peaceful mask. Turthermore, it does 
not appear to me that the act of July 31, 1861, 


| **to define and punish certain conspiracies,’’ 
' one of the legislative necessities arising during 


the war, was intended to apply or can properly 
be made to apply to the present case. 
The seventh article varies from the fifth im 


That they come within the range of im- | 


The | 








intent unlawfully to control the disbursements 


| of the moneys appropriated for the military 


service and the Department of War, contrary 
to *‘An act regulating the tenure of certain 
civil offices ;’’ and, without the advice and eon. 
sent of the Senate, then being in session, did, 
on the 21st day of February, 1868, issue and 
deliver a letter of authority to Lorenzo Thomas, 
empowering him to act as Secretary of War ad 
interim. 

This article is controlled by most of the facts 
and arguments belonging to the second article, 
I shall only add that the main purpose of 
wresting the office of Secretary of War from 
the hands of Edwin M. Stanton could not have 
been to deprive him of the barren honor of the 
official title, but to get the control of its depart- 
mental power. ‘The control of the d:sburse. 
ments of moneys for the preservation of the 
public peace in the rebellious States, or for the 
maintenance of the I'reedmen’s Bureau, by 
which much or nothing may be done, accord- 
ing to the discretion of those in authority, 
would be no barren scepter within the grasp 
of one whose profoundest hatred seems to be 
excited when beholding such disbursements 
made for the protection of the Union men of 


| the South, now more than ever struggling for 


life and liberty, and who are seeking to restore 
rebellious States to their practical relations 
with the Union on the basis of freedom, equal- 
ity, and justice. 

The ninth article charges that the President, 
on the 22d day of February, 1868, brought 
before him General William H. Emory, the 
commander for the department at Washington, 
and sought to instruct him that a certain law, 
requiring military orders from the President or 
Secretary of War to be issued through the Gen- 
eral of the Army, was unconstitutional, with 
intent to induce the said Emory to violate the 
same, and with further intent thereby to enable 
the President to prevent the execution of the 
tenure-of-office act, and to prevent Mr. Stan- 
ton from holding the office of Secretary of War. 

The particular subject of conversation here 
censured appears to have been first introduced 
by General Emory, and not by the President. 
Kach expressed frank opinions, and those of 
General Emory being the most commendable, 
the President appears to have been, and ought 
to have been, quite as much instructed as was 
General Emory. If any guilty purpose was 
entertained on the part of the President it did 
not ripen into a disclosure in the presence of 
the main witness, General Emory. 

The tenth article charges President Johnson 
with having in various speeches made declara- 
tions, threats, and scandalous harangues, in- 
tended to excite the contempt and odium of 
the people against Congress and the laws of 
the United States duly enacted thereby. 

The facts here alleged seem to have been 
abundantly proved, and there is no doubt of 
the stain brought upon the country and upon 
the President by these intemperate and inde- 
cent utterances. They are evidences of bad 
taste and violent temper, such as are not 
infrequently exhibited in political discussions, 


_and sometimes, it is to be regretted, have ap- 
peared as foul blots in legislative discussions. 


It would be hardly just to give these presi- 


dential harangues any interpretation beyond 


charging the President with unlawfully con- | 
spiring with Lorenzo Thomas to unlawfully || 


seize, take, and possess the property of the 
United States in the Department of War, in 


| disregard of the act of March 2, 1867. 


The facts and reasons touching the fifth arti- 
cle are applicable to the seventh, and the same 
conclusions follow. 

‘The eighth article charges the President with 


their political significance. We may regret 
them because of the stigmaand scandal thereby 
brought before the nation. If these discredit- 


' able speeches had been made with a view to 
| excite armed rebellion, or had been made in 


time of war, the charge would be far more 
serious. I do not, however, think it a stretch 
of charity to suppose the President when mak- 
ing them had no other than a political object 
in view. To President Johnson it will bea 
cruel and unavoidable punishment, unparal- 
leled in our history, that such speeches are to 
be perpetuated as a prominent feature of his 
future presidential fame. I do not desire to 
place any greater burden upon his back. 

The eleventh article charges, first, that the 
President declared by public speech that the 
Thirty-Ninth Congress was not a Congress, 
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intending to deny its power to propose amend- 
ments to the Constitution; in pursuance of this 
declaration, that the President attempted t 
| revent the exe eution of the tenure-of- ol fice , 
act by devising means whereby to prevent Mr. 
Stanton from forthwith resuming the functions 
of the oflice of Secretary of War, notwithstand- 
¢ the refusal of the Senate to concur in his 
suspension; and, further, devised means to 
prevent the execution of the act making ap pee 
p riations for the Army for the year ending June 
1868; and also to prevent the execution of 

‘An act to provide for the more efficient gov- 

‘nment of the rebel States,’’ passed March 2, 
1807. 

lhere are not less than four distinct charges 
here made, any one of which, if proved, atfords 
sufticient foundation to sustain this article, and, 
so far as the facts are similar to those embraced 
in several of the preceding articles, the argu- 
ment need not be repeated. Some of the 
charges appear to have been sustained by the 

root, and that is sufficient to determine the 

oper vote, though other allegations contained 

in the article may or may not be sustained by 

proper proof. After saying this it may be use- 

less to pursae the subject further ; but among 

the independent charges here clustered to- 

ge her there is one of the gravest in the whole 

smade against the President in relation to 

the e execution of sah act forthe more efficient 

government of the rebel States, upon which a 
brief comment may not be inappropriate. 

Boney all of the other unlawtul acts charged 

1 Andrew Johnson have been done by him 
ins ar to enable him to accomplish his great 
crowning ¥ purpose of defeating the legislation 
of Congress for the rebel States. Proof in 
relation to any other allegations, therefore, 
in the end contributes to the support of this 
charge, as well as whatever proof may be found 
on the re corgl particul irly relating to it. Evi- 
dence in relation to such a charge to a larg 
extent must necessarily be cire umstantial, 
where the party, while ostensibly executing 
the law, predetermines its miscarriage, and 
must be surrounded by difficulties, but it does 
not seem easy to dismiss the matter as having 
10 foundation whatever. 

The animus of the President has been made 
offensively conspicuous in his assignments and 
changes of the commanders of the several 
military departments, and especially by the 
re moval of General Sheridan and the appoint- 
ment of General Hancock in Louisiana, whose 
action in that department, regarded as a dread 
calamity by Union men, so enraptured the 
President that he even ventured upon the offi- 
cial impudence of asking Congress to tender 

the new commander a vote of thanks, well 
knowing that Congress could have no other 
feeling than that of painful solicitude, if not 
of disgust, in regard to the part which the 
President had persuaded one of our veteran 
generals to assume in the execution of the 
reconstruction acts; but all such facts, which 
have not been formally offered in evidence, may 
be excluded from our view of this article, and 
there will enough remain of substance in other 
charges of the article to justify the conclusion 
that it should be considered having been 
conclusively supported by the proof. 

The various charges in the articles of 
impeachment raise the question whether the 
President can do certain acts with impunity. 
Can he, in violation of his oath, refuse to take 
care that the laws be faithfully e xecuted? Can 
he, in violation of the Constitution, exercise 
a exclusive power to remove and appoint to 
othee? Can he, in violation of the laws of 
the land, disobey such parts of the !aws as he 
pleases, and when he pleases? With so much 
he appears to have been justly charged, and 
such acts would not seem to be improperly 
characterized when called high misdemeanors. 
If they are not, what are they? Certainly they 
are notinnocent acts. What isa misdemeanor? 
he definitions given in Webster's dictionary 
are as follows: 


upo 
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Tll behavior; evil conduct; fault; mismanage- 
ment, 


THE CON 


lie 


\GRES 


**2. (Law.) Any crime less than a felony. 
app! 


Y 
i 


The term 
ipphies to all offenses for which the law has not fur 
iished a particular name.” 

If we limit the term to the law definition, it 
would still be a very modest name for the 
otlenses. ; 

If the President is guilty, he cannot be guilty 
of anything less than a misdemeanor. If the 
facts charge edd do not amount to a misdemeanor, 
then the power to impeach the President might 


as well forever be abandoned. 


But the issues immediately ir eeree d in the 
articles of impeac pane nt on ly thinly cover other 
and graver matters, identical in character with 


+ 


some of the great q sestions raised by the recent 
It is a serious question whether the 
executive department of the Government shall 
be permitted to absorb some of the most im 
portant powers conferred upon Congress by the 
Constitution ; but it is an aggravation of the 


apemnen when this absorpti 1oOn 1S struggle d 


rebe llion. 


zens, and.in be- 
half of the fallen fortune s of slavery. 
much the duty of Congress to maintain its own 
rights as it is its duty not to trench upon the 
just powers of the Executive; but the main- 
tenance of the rights of Congress looms up to 
higher importance when it is seen that just now 
hereon hangs the right of ten States to a repub- 
lican form of government, to freedom, and the 
protection of equal laws. To concede that laws 
made by avote of two thirds of each branch of 
Congress, the President's objec tions to the cor 

trary notwithstanding, may be litigated or dis- 
regarded and set at defiance by a vetoing Presi 
dent, would be to yield a plain provision of the 
Constitution. Even to allow such laws to be 
avoided, or to wink at a halting execution of 
such laws, would soon undermine and destroy 
the check which it was intended should be 
placed upon an ambitious and self-willed Ex- 
ecutive. Ifthe President can make and unmake, 
remove and appoint the chief officers of the 
Government at his own will and pleasure 

having in view no other consideration than 
whether they are or are not subservient to Ais 
police: y— the ny, inste ad of be ing the agent of the 
Constitution to ‘‘take care that the laws be 
faithfully cea 
governmental patronage, to bend both the 
lawmakers and the people to his will. If 


the Senate has the right to be consulted as to 


in the interest of disloyal citi 


he becomes the agent of 


appuineieds 3, this right cannot be abrogated 
by Congress nor nullified by the President. 
In time of war the power of the Executive 
stretches out its strong arm over a new and 
vast field.; but even in time of war, and over 
military and naval oflicers, the power of the 
President does not extend to the latitude 
ena ont Johnson claims in time of peace in 
reg: rd to officers in the civil service. 

it would be wrong to convict President John 
son upon a merely technical violation of 1 
law, without violence to substance and harm- 
ing nobody, and it would be equally wrong to 
exonerate him upon a mere techicality whi 
the practical breach of the law was Semeas. 
If he has been substantially guilty of the un- 
lawful offenses charge sd, the n our duty to the 
Gove rnment and the people requires his con- 
If through inadvertence, or compelled 
by any haste, he made a mistake in his inter 
pretation of the law, acting with entire 
faith, a mistake that he would gladly repair on 
the first opportunity, then he perhaps might 
be forgiven. But this is no such case, and the 
President of the United States, of all men, 
should not ask to be excused on account of 
ignorance of the law. Itis, however, rather 
an obstinate adherence of the President to his 
own predetermined will. He does not think 
he has made a mistake. His veto message of 
the 2d of March, 1867; the suspension of Mr. 
Stanton, August 5, 1867, under the act, with 
the appointment of General Grant as Secretary 
ad interim; and his report to the Senate of 
December 12, 1867, of the reasons for the sus- 
pension of Mr. Stanton, all prove that the 
President fully comprehended the law, and he 
must have aeted with deliberation when he 


whi ( hy 
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vic tion. 


good 
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It is as 


xercised his constitutional right to withhold || executed, 
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his assent from the bill before it became a law, 
and with equal deliberation when he subse- 
quently conformed to the strict letter of the 
law in the suspension of Stanton, though giv 
ing unsatisfactory reasons therefor. When he 
flat ly disobe ye 1d the law by removing Stanton, 
bre brua 21, 1868, and authorized Thomas to 
fill his sleied he did not act inadvertently—he 
had pondered long how to break the law with 
personal impunity—and, although it is not pre- 
tended that this last move of President Johnson 
was devised or advised by any of his constitu 
tional advisers, it cannot have been made 
through a mere blunder as to the meaning of 
the law, but it appears more like a bold attempt 
to trample the law under the heels of executive 
power. 

If the intent of the President was good, that 
should mitigate and possibly shield him from 
the extreme penalty hanging over him for the 
offenses charged and either proved or admitted. 
A positive breach of the law carries on its face 
a bad intent, and there is little or no proof of 
good intent other than the offer of proof through 
members of his Cabinet of what the President 
had at sometime said to them, or what they 
had at some time said to him. Suppose this be 
admitted; that his Cabinet, one and all, pro 
nounced the law unconstitutional; that it did 
not include the Secretary of War; and that the 
question as to the validity of the law ought to 
be carried to the Supreme Court. All this 
would only show that the President gave and 
received bad advice, which, to say the least, is 
not the best evidence of good intent, and, 
instead of diminishing the offense, theoretically 
increases it; for, after all, the President, by 
whomsoever advised, must be held responsible 
for his own acts, and, in addition thereto, to 
some extent, wt >the acts of his ministers. If 
he choose to break the law he must do it at his 
own peril and take the consequences. The 
advice of his Cabinet, if good, would only 
shield the President if practi¢ ally adopted, but 
it would be monstrous to shield him trom the 
fact that bad advice had been given to him when 
it is too plain that the tender of good advice 
if unpalatable, would be at the peril of the 
instant removal of the party by whom given. 
lt is quite plain that the President intended to 
oust Mr. Stanton at all hazards—by fair mean 
if he could, but at any rate to oust him—and 
he did not intend himself, whatever others 
might do, to resort to any lawsuit in the pro- 
cess. The testimony of General Sherman 
shows that the President believed Mr. Stanton 


would yield because, as he said, he was ‘* cow 
ardly;’’ so when General Thomas brought to 
the White House the account of his doings on 
the 21st of l’ebruary, the President said, ** Very 
well; go and take charge of the ollice and 
perform the duties.’’ 
here was then no hint of disappointment 
at the lack of a lawsuit. It was not until the 
next day, when the masquera’ de was over and 
— ant General Thomas found himself in the 
‘lutehes of the law, that the President again 
said, according to General Thomas, ‘* Very 
well ; that is the place Ll want it, in the courts, 
Though others might litigate the question, it 
is not clear that he ever soug ‘ht to initiate any 
legal proceedings himself. But the assump 
tion on the part of the President that it was 
his privilege, if not his duty, to violate the 
law rather than to faithfully execute it, in order 
to make upa case for the decision of the courts, 
inste ad ol showing good intent, exhibits an 
obstinate purpose not to yield to a law passed 
by aconstitutional majority of Congress against 
his objections. And the pretense that the 
courts would decide against the constit ution- 
ality of the law is sheer assumption. Even if 
there had been reasonable doubt as to its con- 
stitutionality, it was the law of the land until 
decided otherwise by the Supreme Court, the 
only tribunal having authority ‘o stay the force 
of any law for a single moment. Certainly 
the President, who swears to maintain the 
Canstitution, which makes it one of his chief 
duties to take care that the laws be faithfully 
cannot, at his own will, elect what 
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laws he will execute and what he will ignore. 
But there is hardly more reason to suppose 
the Supreme Court would decide the tenure- 
ot-oltice act unconstitutional than any other law 
among our statutes. 

Nor can good intent be found in the mode 
pursued by the President in striving to get rid 
of the hated War Minister. When he suspended 
Mr. Stanton, in August, 1867, in order to pre- 
vail upon the Senate to consent to the suspen- 
sion, he made General Grant Secretary of War 
ad interim—entirely an unexceptionable ap- 
poitment. But after he quarrelled with Gen- 
eral Grant because he did not, when the Senate 
refused to consent to the suspension, aid and 
abet him in placing the office in the lap of the 
President before Mr, Stanton could repossess 
it, then he proposed to act independently of 
the law and of the Senate, and took General 
Thomas, so utterly unfit that his very designa- 
tion impeaches the judgment if not the integ- 
rity of the appointing power. Later nomina- 
tions are open to criticism, either as bad, or, 


when otherwise, they appear too evidently | 


extorted in the nature of a propitiation to the 
Senate sitting on the trial of the impeachment 
of Andrew Johnson. The general history of 
the conduct and manner of the President, in 


his various attempts to remove Mr. Stanton, 


certainly fails to furnish evidence of any good 
intent; nor is it to be believed, if the field had 
been opened for a wider search, that it would 
have been attended by any happier result. 
Having been among those who were origin- 
ally for living down the administration of 


President Johnson rather than to attempt to | 


bring it toan abrupt close by an impeachment, 
although admitting his culpability, | have yet 
had no other desire than to be able to render a 
just and impartial verdict. 
my aid all the light with which the case has 
been illuminated, and at the close of the trial 
the culpability still appearing no less, | can- 
not, under the solemnities of an oath, declare 
the President innocent. The example of Pres- 
ident Johnson, were it possible so gross a 
wrong could have passed unheeded, might 


have been comparatively harmless; but when | 


solemnly adjudicated, with the eyes of the 
worla fixed upon it, establishing, as it will, a 
precedent to be quoted and followed in all 


fature time, I cannot consent to ignore or | 
waive it as a light matter, and thereby ingraft | 


the idea into the republican Constitution of 


the United States that the Executive is para- | 
mount, and may dominate at will over the | 


legislative branch of the Government. 
Mr. Stanbery, counsel for the President and 


late Attorney General, has made a feeling ap- || 
He has seen | 


peal to us in behalf of his client. 
him often tempted by bad advice, and knew 
that eed! counselors were around him more 
than once, but never discovered anything in 
him but loyalty to the Constitution and the 
laws. ** Yes, Senators,’’ says Mr. Stanbery, 
‘*with all his faults, the President has been 
more sinned against than sinning. Fear not 
to acquit him. ‘The Constitution of the coun- 
try is as safe in his hands from violence as it 
was in the hands of Washington."’ 

This appeal would be more apt not to go 
unheeded if Mr. Stanbery himself could be 
considered an impartial judge as to what course 
the President ought to pursue, and had not 


heretofore failed to discover anything in that | 
man but loyalty; but itis painful to be obliged | 


to presume that Mr. Stanbery, as one of the 
chief advisers of the President's most obnox- 
ious measures, is entitled to some share of the 
doubtful honor of our Caief Magistrate's pres- 
ent position, 

Neither the facts surrounding this case nor 
those making the history of President John- 
son's administration show evidences of good 
intent or justify future confidence. Ever since 


Andrew Johnson reached the Presidency more | 


or less pressure has been felt that it was neces- 
sary for Congress to remain in session—ad- 


journing late to meet early and at extraordi- | 


nary and inconvenient seasons—lest grave evils 
and perplexing complications should be pre- 


'sach as might lead to force”’ 


Summoning to | 


SUPPLEMENT TO 


cipitated upon the country by his headstrong, 


if not treacherous, action in the absence of / 


the legislative branch orf the Government. 
Decide the charges here in his favor now; say 
that he has done no wrong; admit that the 
House of Representatives are all at fault, and 
Congress or the Senate never more need to 
remain here as the guardians of law and of a 
representative form of government, or as a 
bulwark against the encroachments of execu- 
tive power. President Johnson and all future 
Presidents may break laws or make appoint- 
ments at will, and do anything which goes to 
make up the character of an uncurbed despot. 

I am glad to remember that at the com- 
mencement of the late rebellion Andrew John- 
son took a bold, outspoken stand in behalf of 
the Union; and that fact shall protect him, so 
far as my vote is concerned, from any other 
penalty for his recent great offenses than 
a simple removal from office. I would not 
deprive him of the poor privilege of being a 
candidate for the suffrages of any portion of the 


people who may think him worthy, whether || 


for President or alderman. But his appoint- 
ment to office of men supposed corruptly to 
be putting more money into their own pockets 
than into the Treasury; his discreditable use 
of the pardoning power; his unmasked threat 


in his last annual message that it might become | 


proper for him to ‘‘adopt forcible measures or 
in Opposing an 
unconstitutional act of Congress ; his appoint- 
ment, in violation of law, to places of honor 


and trust, rebels not able to take the oath of || 


office, in preference to loyal men; his malign 


attempts to foist upon the country his policy | 


of restoring the rebellious States without secur- 
ity for the future and against the measures of 
salutary reform proposed by Congress; and 
his bitter and active efforts to defeat the adop- 
tion of the constitutional amendment proposed 
by the Thirty-Ninth Congress, known as arti- 
cle fourteen, and known, also, asthe great seal 


of security for the broad principles of national | 


freedom and human rights: these facts, and 
such as these, do not allow me to gratuitously 
credit the President with good intent in the 
past, nor can [, notwithstanding his counsel’ s 
appeal, in the face of such a record, by a ver- 


| dict of acquittal, become responsible for his 


conduct in the future. 


OPINION 


OF 


HON. SAMUEL C. POMEROY. 





As no man can see with the eyes of another, | 


so no one can control his judgment upon the 
precise views and opinions of others. And 
although other Senators may, and have, given 


their votes upon questions involved in this 
great trial ot impeachment of the President, 
stillas my own judgment must be controlled 
by my own views and opinions, | propose to 
set them forth, as briefly as possible, in the 
opinion and views IT now submit. 

The people of the United States, through 
the House of Representatives in Congress 
assembled, have, in constitutional form, pre- 
sented at the bar of the Senate eleven articles 
of impeachment against Andrew Johnson, 


President of the United States, for high crimes | 


and misdemeanors in office. The charges have 
been answered by him; and after over forty | 
days of patient trial, the time has come when 


Senators are required or allowed to state their | 


conclusiuns upon the pleadings and proofs. 
lhis brief statement will explain the reasons 


of the judgment I am prepared to give by my 


response to each article. 

In considering the questions to be decided, 
it is to be borne in mind that this proceeding 
is not a suit between Andrew Johnson and 
Edwin M. Stanton, or between the persons 


appearing here as managers and Andrew || 


Johnson. 
The Senate of the United States has no | 


|, Jurisdiction of such controversies, nor should | 


| private injury, but for public wrongs, viola. 





they be influenced by considerations relating 
to individual persons. 2 

The proceeding is national. The people of 
the United States impeaching through thei, 
constitutional agents a public officer, high jy 
place and power, for his public acts, and 
demanding judgment against him, not for 
tions of the Constitution, which they formed 
and adopted for the general welfare, and trans. 
gressing laws enacted by them through their 
constitutional representatives in Congress as. 
sembled. If these violations are set forth jn 
the articles of impeachment, and admitted jp 
the answer, or proven on the trial, then the 
verdict of conviction must not be withheld. Ty 
this point I now address myself. 

The first, second, and third articles of im. 
peachment relate to the removal of Mr. Stan. 
ton from the office of Secretary of War and 
the appointment of Lorenzo Thomas as See. 
retary of War ad interim on the 21st day of 
February, 1868, without the advice and con- 
sent of the Senate, then in session, there being 
no vacancy in the office of Secretary, and hay- 
ing been none during the recess of the Senate. 

These official acts of Mr. Johnsonare averred 
to be in violation of the tenure-of-office act, 
and of the Constitution of the United States. 

It is set up in defense or excuse— 

1. That Mr. Stanton was not removed on 
the 21st day of February, and is still Secretary 
of War. 

2. That Mr. Stanton is not Secretary of War, 
because his term expired at the death of Mr. 
Lincoln. 

3. That Lorenzo Thomas was not appointed 


| Secretary of War ad interim on the 21st day 


of February. 

4. That Lorenzo Thomas was lawfully ap- 
pointed Secretary of War ad interim, \. 
Johnson having the constitutioual power to 
appoint him, without the advice and consent 
of the Senate. 

5. That the act regulating the teiure-of 
office is unconstitutional. 

6. That Mr. Johnson has the ‘power at any 
and all times of removing from office all exec 
utive officers for cause to be judged of by the 
President alone.”’ 

7. That the removal and appointment were 
made only to test the validity of the tenure of: 


| office act before the judicial tribunals. 


It needs but a glance to see that the grounds 


| of defense are absolutely inconsistent with each 
| other, conflict with the Constitution and act 
| of Congress, and tend to overthrow the form 


and spirit of republican government. 
No question has been discussed so fully 


since the foundation of the Government as 


the constitutionality of the tenure-of- office act, 


‘| and four successive times the Senate’s judg: 
better and perhaps more logical: reasons for || 


ment pronounced the act to be in conformity 
with the Constitution, and that judgment of 
the Senate was pronounced deliberately by 
Senators upon their official oaths; no less sol- 
emnly than the oath under which they have 
conducted this trial. No new view or argu- 
ment has been presented on this trial to shake 
the validity of that act. 

The effort, on the ground of former prece 
dents, to excuse the removal of Stanton and 
the ad interim appointment of Thomas with- 
out the advice and consent of the Senate in 
session, and no vacancy existing in the oflice, 


| fails, because no similar instance can be found, 


but in every case, save one, there was an 
existing vacancy ; and in that one the removal 
was accomplished by the submission of an 
appointment to the Senate, and a distinct 
recognition of its constitutional authority. I'he 
President on the 2ist of February, by an 
order of that date, declared that Mr. Stanton 
was thereby removed from the office of Secre- 
tary of War; and by another order of the same 


date, ‘‘on that day, Mr. Stanton was removed 


from the office of Secretary of War, and Lorenzo 
Thomas appointed Secretary of War ad in 
terim.’’ And also, on the same day, by an 
official message to the Senate, announced the 
removal and the appointment. 
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If in the face of his own official acts and 
records he can send lawyers to the bar of the 
Senate to plead and pretend there was no 
removal, and that his message to the Senate 
was false, it would be an example of official 
prevarication without a parallel in the history 
of mankind! 

inally, the claim set up iv Mr. Johnson's 
answer of power at any and alltimes to remove 
executive officers, for cause to be judged of by 
him alone, effectually abrogates the constitu- 
tional authority of the Senate in respect to 
official appointments, subverts the principles 
of republican government, and usurps the un- 
limited authority of an autocrat. It moreover 
puts to flight the ridiculous pretense that the 
President designed only to submit the tenure- 
of-oflice act to the test of judicial decision. 

In my deliberate judgment, therefore, I must 
believe the people of the United States have 
clearly maintained and substantiated the alle- 


1 : : , " 
| act, and hence his removal was a violation of 
| the act is also equally plain. 


gations contained in the first, second, and third | 


articles of impeachment. 

But to be more particular I will for a few 
moments consider these first three articles 
separately and in detail, as we must answer, in 
our judgment, of guilty or not guilty upon each 
one separately. 

The jirst article charges a violation of the 
act of Congress regulating the tenure of civil 
ollices by the unlawiul removing of Edwin M. 
Stanton from the oflice of Secretary of War. 

‘The fact of removal, as I have said, is fully 
established by official acts and records, namely: 

1. The President’s order of removal on the 
2ist day of February, 1868, which states that 
Mr. Stanton is ‘‘ hereby removed from the office 
as Secretary for the Department of War,’ and 
that his funetions as such would terminate upon 
the receipt of said communication, and directs 
him to transfer to Lorenzo Thomas, as Secre- 
tary of War ad interim, *‘ all records, books, 
papers,’’ &e. 

2. The order of same date to said Lorenzo 
Thomas, declaring that Edwin M. Stanton 
** having been this day removed from the office 
as Secretary for the Department of War,”’ he, 
the said ‘Thomas, was authorized and empow- 
ered to act as Secretary of War ad interim, 
and directed immediately to enter upon the 
discharge of the duties pertaining to that office. 

3. By the message of the same date to the 
President of the Senate announcing that he 
had remeved Mr. Stanton. 

4. By the continual recognition 
Thomas as Secretary of War ad interim from 
that until the present day. 

The fact of removal being thus established, 
it is sought to justify it on two grounds: first, 
that the tenure-of- office act is unconstitutional ; 
and second, that, if valid, its provisions do not 
restrict the President from removing Mr. Stan- 
ton. Withoutentering into a protracted discus- 
sion, it is sufficient to say that the constitution- 
ality of the ‘*tenure act”’ was fully discussed 
in the Senate before its original passage, and 
by a large and solemn vote it was held to be 
constitutional. 


The first clause of the first section of the act 


applies to all civil officers and prohibits their 
removal without the advice and consent of the 
Senate. The proviso makes an exception and 
limitation in respect to Cabinet officers. It was 


| admitted that Mr. Stanton had been duly ap- 
| pointed Secretary of War by Mr. Lincoln, and 


of Mr. 


The objection was again specifically made | 
by the President in his veto message, and the | 
act was again held to be constitutional by a vote | 
exceeding two thirds of the Senators present. | 


The question was a third time made in the 
Senate by the President in his message relating 
to Mr. Stanton’s suspension ; and was a fourth 
time decided upon the consideration of the 
message of the 2lst of February announcirg 
Mr. Stanton’s removal. No question, I repeat, 
has been so fully and thoroughly considered or 
so often deliberately decided as the constitu- 
tionality of the tenure-of-oflice act. And in 
the discussion during this trial the counsel for 


the President have advanced no new views or | 


arguments which had not been several times 
considered in the Senate. So that if any ques- 
tion can be settled by this Senate and put by us, 


at least forever at rest, so that there is no room | 


for further dispute, i¢ is the constitutionality of 
the tenure-of-office oct. That Mr. Stanton’s 
tenure of ottice as Secretary of War was at the 


time of his removal within the provisions of that || 


was serving out, as was Mr. Johnson, the res 
idue of Mr. Lincoln’s term. If the Cabinet 
were not within the proviso, then by the first 
clause of the first section of the act they were 
not subject to removal or suspension without 
the sanction of the Senate. If within the pro- 
viso, they could not be removed without such 
sanction until the expiration of thirty days 
after the ¢ferm of appointment. So that it 
makes no difference which horn of the dilemma 
Mr. Johnson selects, for in either case he trans- 
gressed the law. Mr. Johnson is, moreover, 
concluded absolutely on this point by his own 
official acts and records. During his Admin- 
istration treaties with foreign nations have 
been made, foreign territory has been pur- 
chased. Every civilized nation of the globe 


_has been dealt and negotiated with by Mr. 


Seward as Secretary of State. Loans have 
been contracted, revenues collected, taxes 
imposed, thousands of millions of dollars in 
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| civil offices, Andrew Johnson, President, &c., 


| money or public credit have been expended | 


or invested by Mr. McCulloch as Secretary of | 


the Treasury. Fleets have been dismantled, 
naval vessels and armaments sold by Mr. 
Welles as Secretary of the Navy. Armies have 
been disbanded, a new army raised and or- 
ganized, and millions of dollars of military 


disbursements expended every month under | 


the direction of Mr. Stanton as Secretary of 
War. 
War, and Navy for three years have been held 
under the same tenure. How, then, can it 
now be pretended by Mr. Johnson that the 


| term of these officers expired at the death of 


Mr. Lincoln, or that a new appointment was 
necessary, when none was made? What, in 
such a view, would be the condition of our 
foreign relations or national credit? But the 
objection now raised by or in behalf of Mr. 
Johnson is not only answered by these acts 
done under his authority, but it is also re- 


The Departments of State, Treasury, | 


| pelled by the most solemn records under his 


own hand. The order suspending Mr. Stan- 
ton was addressed to him as ‘‘Secretary of 
War,’’ and professed to suspend him from the? 
office. The veto message of the tenure act 
insisted that its operations extended to Cab- 
inet officers. The annual message urged that 
specific objection. ‘The message to the Senate 
relating to the suspension of Mr. Stanton again 
pressed that point. And the order of removal 
specially stated that he was on that day (Keb- 
ruary 21, 1868) removed from office as Secre- 
tary for the Department of War. The ad 
interim appointment of Thomas, the appoint- 
ments of Ewing and Schotield declare Mr. 
Stanton ‘‘removed,’’ not pretending that his 
office had expired by the death of Mr. Lincoln. 

Without pursuing the subject further, the 
terms of the Constitution, the plain words of 


did issue and deliver to Lorenzo Thomas a 
letter of authority, set forth in the article of 
impeachment, whereby Thomas was authorized 
and empowered to act as Secretary of War ed 
interim, and directed immediately to enter 
upon the discharge of the duties pertaining to 


| that office; that the Senate was in session on 
| the 21st day of February last; that there was 


the act of Congress, the acts and the oflicial | 


records of the President, and the solemn judg- 
ment of the Senate, determine clearly as hu- 
man understanding can comprehend that the 


| tenure-of-office act is constitutional, and that 


Mr. Stanton did lawfully hold the office of Sec- 
retary of War on the 21st day of February last 
by the tenure-of- office act beyond removal with- 
out the advice and consent of the Senate ; and 
that his removal ‘“‘on that day’’ by Andrew 


| Johnson was in contemptuous disobedience and 


flagrant violation of the law, constituting ahigh 
misdemeanor! and, consequently, that Andrew 
Johnson is guilty in manner and form as charged 
in the first article of impeachment. 

The second article charges that on the 21st 
day of February, 1868, the Senate being in 


session, and there being no vacancy inthe office | 
of Seeretary of War, with intent to violate the 


Constitution of the United States and the act 


no vacancy in the office of Secretary of War, 
and that the President on that day did issue the 
letter of authority as charged, are fully proved : 
first, by the letter of authority having the gen- 
uine signature of Andrew Johnson; second, 
by the statement in the said letter of authority 
that Edwin M. Stanton had ‘*been this day re- 
moved from office as Secretary of War ;’’ and, 
third, by the President's message of the same 
date to the Senate. 

Issuing this letter of authority to Lorenzo 
Thomas was a direct violation of the tenure-of. 
office act. Now, if that act be constitutional 
as I have shown—then the President’s guilt 
under the secend as well as the first article 
stands without defense ; and hence I am forced 
to the conclusion that the President is guilty 
as he stands charged in the second article of 


| impeachment. 


The third article charges that on the 21st 
of February last, while the Senate was in ses- 
sion, Andrew Johnson, President, &c., with- 
out authority of law, did appoint one Lorenzo 


_Thomas. Secretary of War ad interim without 


the advice and consent of the Senate, with the 
intent to violate the Constitution of the United 
States, no vacancy in said office having hap- 
pened during the recess of the Senate, and no 
vacancy existing at the time of the appoint- 
ment of the said Thomas. That the President 
did make the appointment, that the Senate 
was in session, that no vacancy existed at the 
time of the appointment, are all facts unde 
nied and fully proved by the evidence referred 
to in the preceding article. 

But the President sets up in defense that 
similar appointments were made by his prede- 
cessors, ard-that he is vested, as President, 
with ‘tthe power at any and all times of re- 


| moving from office all executive officers for 
| cause to be judged of by the President alone.’ 
| This ground of defense fails, because no ten 


| assumed the right to 


ure-of-office law prohibited his predecessors 
from making such appointments; and because 
no case has been found in which a President 
create a vacancy by 
removal and then make an appointment with- 
out the advice and consent of the Senate, when 
this body was in session. 

Before Mr. Johnson usurped authority inde- 


| pendent of the Senate, removals during the 


session recognized in every instance the con- 
stitutional authority of the Senate over the pro- 
posed appointment. Its denial would deprive 
the Senate of that constitutional check which 
constitutes one of its most important functions, 
and would establish the distinctive claim of in- 
dependent, exclusive executive power, now, for 
the first time in our national history, boldly 
and defiantly avowed. 

The act of President Johnson is not only 
unsanctioned by precedent, but on principle 
the claim of power set up is contrary to the 
Constitution, which says ‘‘the President may 
nominate, and by and with the advice aud con- 
sent of the Senate appoint,’’ &c, but it is also 
incompatible with the honor, safely, and exist- 
ence of our form of government. 

Regarding the act of the President, in ap- 


| pointing Lorenzo Thomas Secretary of War 


ad interim, as an unlawful usurpation of power, 
violating the Constitution and an act of Con- 
gress, the President is guilty, in my judgment, 
in manner and form as charged in the third 
article of impeachment. 

The fourth, fifth, sixth, and seventh articles 
of impeachment charge an unlawful conspiracy 
by Mr. Johnson with Lorenzo Thomas, to ac- 
complish the unlawful object specially set forth 
in each of the before-named articles, What- 
ever conclusion might be formed on these arti- 


of Congress regulating the tenure of certain || cles, if they stood alone, unaccompanied by 
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any ove rt acts, 
stated, the evidence in this case, taken in con- 
nection with the several acts named, compels 
the belief there was a clear, distinct un- 
derstanding, combination, and conspiracy be- 
tween Johnson and ‘Thomas, with the intent 
and purpose set forth in the several articles. 
His efforts to have orders issued and obeyed 
without (as provided by law) their going through 
the otlice of the General of the Army; his find- 
ing a man who ** would obey his orders with- 


that 


out regard to the law,’’ and appointing him for 


the time being; his reappointment of Colonel 
Cooper alter he had been rejected by the Sen 
ete ut this very session; all these acts taken 
together, and others of the same character, 
comp lin me the belief that the President did 
unlawfully conspire with others to violate the 
law, and guilty in manner and form 
as charged in the fourth, fifth, sixth, and sev- 
enth articles of impeachmeut. 

The eighth article charges that the letter of 
authority of February 21, 1868, was issued by 
President Johnson to Lorenzo Thomas with 
intent to control the moneys appropriated to 
be disbursed for the military service in viola 
tion of the Constitution and of the civil-tenure 
act. 

It is not denied that the appointment of 
Lorenzo Thomas Secretary of War ad interim 
would give him, while he aeted under such 
appointment, the same control exercised by a 
Secretary of War duly nominate i and con 
firmed by the Senate. The military disburse 
ments, amounting to many millions of dollars, 
were thus placed in the hands and at the power 
of a mere appointee of the President and the 
creature of his will, made and unmade by the 
breath of his power alone. 

It is an invariable maxim that every man— 
and especiaily every high official—intends the 
consequences of his own acts; and hence that 
Mr. Johnson designed to invest 
Thomas with power over the military dis 
bursements—especially when aided by Cooper, 
unlawlully in the door of the Treasury—thus 
putting the Treasury within reach of the arm 
of the President alone. This is both a crime 
and a misdemeanor ; and therefore he is guilty 
in manner and form as charged in the eighth 
article of impeachment. 

The ninth article charges that the President 
instructed General Emory, commander of the 
military department of the District of Colum- 
bia, that the law which required ail orders and 
instructions relating to military operations be 
issued through the General of the Army was 
unconstitutional and jin contravention with 
General 
doue with intent to induce General Emory, in 
his oflicial capacity as commander of the de- 
partment, to violate the provisions of the act 
of Congress aforesaid, and with further intent 


to prevent the execution of the fenure-of- office 


1 
nmence is 


in furtherance of the objects 


Lorenzo 


{mory's commission, and this was | 


act and to prevent Mr. Stanton from holding | 


aud executing the duties of the office of See- 
retary of War, 

‘The fact that the President did instruct the 
military commander of this department that 
the law requiring military orders to be issued 
by the President through the General of the 
Army was unconstitutional is distinctly proved 
by General Emory. Why was such instruc- 
tion given at that time, and why were there 
such suspicions aroused because officers were 
called at General KEmory’s headquarters? It 
was only on gccount of what the President 
had deeided to do!—to control the Depart- 
ment of War! It was in furtherance of what 
he had said to General Grant—** that as early 
as last August he had determined to dispos- 
sess Mr. Stanton of the War Office at all haz- 
ards.’ These whisperings to General Emory 
have a peculiar significance to my mind, when 
i remember what was at that moment in the 
mind of the President relating to getting pos- 
session of the Department of War and dis: 
possessing Mr. Stanton and getting around 
General Grant by issuing orders direct to his 
subordinate oflicers. 

Jt, to my mind, admits of no other motive or 
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intention than that which is charged, and, 
taken with ali attendant circumstances, forces 
the conclusion that the President is guilty in 
manner and formas charged in the ninth article 
of impeachment. 

‘The tenth article charges that at sundry times 
and places therein set forth, Andrew Johnson, 
President, &c., made certain intemperate, in- 
flammatory, and scandalous harangues, and 
uttered loud threats and bitter menaces as 
well against Congress as the laws of the United 
States, with intent and design to set aside the 
powers of Congress, and to bring the Legis- 
lature and the several branches thereof into 
disgrace, ridicule, hatred, and reproach, and 
to impair aud destroy the regard and respect 
of the good people of the United States for 
Congress and the legislative powers thereof, 
and to excite odium and resentment against 
Congress and the laws duly and constitution- 
ally enacted. And all this while the Presi- 
dent was under his oath te see that the laws 
were faithfully executed. It has been estab- 
lished beyond dispute that the scandalous 
harangues set forth in this article were made 
by the President atthe times and places stated. 
Their intent is manitest as plainly as human 


| tion these new violations of law 


speech can exhibit the motive and impulse of | 


man’s heart. And these denunciations, threat- 
ening to ‘* veto their bil:s,’’ were spoken out 
of the **abundance of the heart’’ which led 
him thus to ** impromptu speak,’’ and to defy 
the very laws he was sworn to execute. 

Our Government was framed to rest upon 
opinion and reason, and notupon force. ‘the 
good will of the nation toward the laws and 
the law-makers is of the highest importance to 
secure obedience, and the man or the public 
ollicer who, by act or speech, strikes at this 
toundation, does an irreparable injury. 

‘The history of republican governments 
shows that the first efforts of tyrants and usurp- 
ers has been directed to undermining and de- 
stroying the faith of the people in their rep- 
resentative and legislative bodies. 

in his 
lowed with more than usual directness the 
beaten path toward the overthrow of con- 
stitutional government—a government which 
encourages and secures the largest freedom of 
speech consistent with its own perpetuity: a 





ttt ttt 


Chief Executive, preceded, accompanied, and 
followed by acts in strict accordance with the 
theme. ‘They have thus become significan: 
facts, full of enormity in themselves, and boldly 
threatening the peace, welfare, and exisienc, 
of constitutional government, 

While some of the articles, which would 
seem to operate in the first instance only oy 
an individual, the offenses charged in the tenth 
and eleventh articles embrace in their .ranee 
all the powers of the Government, and the 
validity of all the legislation of Congress since 
the rebellion began. The national debt, the 
taxes imposed and collected by acts of Con- 
gress, the collection of the revenue—in short. 
every operation of the Government depending 
upon the action of Congress during and sinee 
the rebellion, are struck at by the hand of the 
President: And if I was to declare, on my 
oath, for the acquittal of the President under 
these articles, charged and proved, then, in 
deed, would | feel myself to be guilty of pervert 
ing the trust imposed upon me under the Con 
stitution of the United States as a member of 
this high court of impeachment. 

If | am to vote for acquittal I shall sane- 
and of the 


Constitution. I shall consent that the Presi 


| dent may possess himself of cach and all de 


partments of this Government, and merge into 


| one head all the independent prerogatives of 


ach ot the departments as were wisely provided 


| by the early framers of our representative Goy 


| ernment. 


I] cannot be thus false to my convictions of 
duty, false to the trusts imposed by my posi- 


| tion as a Senator sitting upon this great trial, 


harangues, Andrew Johnson fol- | 


nor false to my loyal, earnest, and devoted con 
stituency, whose every impulse I feel, nor false 
to my anxious countrymen, whose eyes are 
upon me. Conviction to my mind is a duty, 
ay, a necessity, under my oath as a Senator 
trying this cause. I cannot escape if I would 
the conviction which the evidence in this caus’ 
forces upon me. And conviction is, to my 
vision, peace. It is quiet to our long distracted 
country. It means restoration upon the basis 
of loyalty, liberty, and equal sutfrage, which 


| secures and perpetuates equal rights to all 


government, tco, that has provided for striking | 
down the sappers and miners who work at its | 


own foundations. Under this charge and by 
the proofs the President must stand guilty ot 
the high misdemeanor charged in this tenth 
article of impeachment. 

The eleventh and last article charges that 
on the 18th day of August, 1866, Andrew 
Johnson, President, &e., did, by a public 


speech, declare and affirm, that the Thirty- | 


Ninth Congress was nota Congress authorized 
by the Constitution to exercise legislative 
powers; that its legislation was not valid or 
obligatory upon him, except so faras he might 
approve the same; and also denied its power 
to propose amendments to the Constitution. 
This article further specifies certain of his 
otlicial acts done in pursuance of that declara- 
tion, devising and contriving, among other 
things, to prevent the execution of the tenure- 
of-otlice act, and to prevent the execution of 
other laws, especially the *‘ acts to provide for 
the more eilicient government of the rebel 
States.”’ 

The public speech referred to in this article 
was made before a large assemblage at the 


Executive Mansion, and clearly proved, as well | 


as substantially admitted. It imports nothing 
less than a total denial of the constitutional 
power of Congress to pass any laws but such 
as he approves. It usurps the whole law- 
making power, and vests its validity absolutely 
in his approval. 


The powers of Congress are | 


thus abrogated; and the Government of the | 


United States is practically vested in Andrew 


| Johnson ! 
It is vain to treat this and the preceding | 


| 
} 

i] 
; 

; 

i 


i) excuse. 


article with levity or affect to pass them over 
with contemptuous indifference or frivolous 


= 





American freemen—now, thank God, Ameri 
can citizens !. 

Charged by the Constitution with a share in 
this trial, | cannot shut my eyes to the crimes 
and misdemeanors charged, and proved .also, 
in this the eleventh article of impeachment; 
and with uplifted hand and heart I declare my 
belief to be that the President is guilty! 





OPINION 
OF 


HON. LOT M. MORRILL. 

The President is impeached by the House 
of Representatives of high crimes and misde 
meanors, in that on 21st of February last he 
issued an order for the removal from office of 
Kdwin M. Stanton, Secretary of War, with 
intent to violate the tenure-of-office act, and 
to remove said Stanton from oftice. 

In that on said 21st February he issued to 
General Thomas a letter authorizing and em- 
powering him to act as Secretary of War, there 
being no vacancy in that office, with intent to 
violate the tenure-of-ollice act. 

In that on the said 2ist of February he did 
appoint said Thomas to be Secretary for the 
Department of War ad interim, without the 


| advice and consent of the Senate, no vacancy 


having happened in said office, with intent to 
violate the Constitution of the United States. 

In that he conspired with said Thomas to 
hinder and prevent said Stanton from filling 
said office; to prevent and hinder the execu- 
tion of the tenure-of-oflice act; to get posses: 
sion of the War Office, and of the property o! 
the United States in the Department of War. 

In that, with intent to violate the tenure-of- 
office act, he authorized said Thomas to act as 
Secretary of War, there being no vacancy !n 


They are public declarations by the || said office, and the Senate then being in session. 
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; In that he attempted unlawfully to induce 


General Emory to obey his orders, and not | 


those issued by the General of the Army, with 
intent to enable him to- defeat the tenure-of- 


' 


office act, with intent to prevent said Stanton | 


from holding his office. 
In that, to bring Congress into contempt, 
and excite the odium of the people against 


|| the public interests demanded. 


Congress and the laws by it enacted, he made | 


certain public addresses, indecent and unbe- 
coming in the Chief Magistrate, by the means 
whereof he brought the office into contempt, 
ridicule, and disgrace. 

In that he attempted to prevent said Stanton 
from resuming the office of Secretary of War, 
after the refusal of the Senate to concur iy his 
suspension; also to prevent the execution of 


tions for the support of the Army, and an act 
to provide for the more eflicient government 
of the rebel States. 

The President, answering, does not contro- 
vert the essential facts charged, but insists that 
the acts conyplained of are authorized by the 
Constitution and laws; and further, that if in 
any respect this plea fails ofa complete justi- 
fication he should still be acquitted, as those 


acts were all done in good faith in the perform- || 


ance of public duties, arising in the execution 
of his office, imposed nero him by the Consti- 


tution and laws and in defense and execution | 


of them. Concurring in much of the reason- 
ing of the Senators who are of opinion that 
the answer and defense of the President as to 
several of the charges fail of such justification, 


I shall content myself with a statement of the | 


grounds of my opinion upon a portion of the 
articles only. 

The first three articles and the eleventh re- 
late to the attempt to remove Mr. Stanton from 
the office of Secretary of War; the authority 


to General Thomas to take possession and to | 
do the duties of the office; the appointment | 


of General Themas as Secretary of War ad 
interim; and the attemptto prevent Mr. Stanton 
from resuming the duties of his official office 
efter his suspension had been non-concurred in 
by the Senate. 

The question arising under these articles 
turns chiefly upon the question whether the 
tenure-of-oflice act is in conflict with the Con- 
stitution of the United States, and the case of 
Mr. Stanton was affected by it. 

These are understood to be the grounds upon 
which the counsel for the President place the 
defense to these articles, and that upon which 
opinion divides in the Senate. 

Is the tenure-of-office act unconstitutional, 
and is Mr. Stanton embraced in its provisions 
so as to be protected by it? 

As to the first proposition as between the 
Senate and the President, it is not anew ques- 


tion, and it is difficult to perceive how it can | 
properly be regarded by either as an open ques- | 


tion. ‘The act had been fully considered when 


it was first enacted in the Senate, was recon- | 


sidered after it had been returned by the Pres- 
ident with his objections fully stated, and again 
passed with that unanimity necessary to give it 
the force of law, his objections to the contrary 
notwithstanding, and calculated to leave little 
doubt as to the confidence with which the Sen- 
ate held its opinions. 

The legislative and executive precedents and 
practice in our history touching the power of 
the President to remove from office, relied 
upon by him as authoritative interpretation of 
the Constitution, were known an 


Congress at the time. It is not suggested that 








familiar to | 


the act was hastily or inconsiderately passed, 


as it will not be doubted that Congress 
the recent examples of the exercise of this 
power by the Executive, abundant opportunity 
of judging of the expediency of a further con- 
tinuance of this practice. 

The binding force of this practice of removal 
by the President rests upon the interpretation 
given to the Constitution by the First Congress. 
It is not insisted that this interpretation by 
that Congress was authoritative and conclusive 
upon succeeding Congresses, and it is admitted 
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| 


! 


| in their opinions and action. 


that the extent of its authority is as a precedent || Curtis, which seems to be the generally received 


only. The question was therefore open to 
further legislative regulation, and the practice 
which had obtained under the act of 1789 could 
properly and should necessarily be modified 
or reversed, as experience should dictate that 
The Congress 
of 1867, it will not be denied, had all the power 
over the subject that the Congress of 1789 is 
supposed to have had. 

“Besides, it is well known that the Congress 
of 1789 were far from having been unanimous 


equally drvided upon the measure, and it finally 
passed by the casting vote of the Presiding 


| Officer; and that from that time to the date of 
| the act in question the interpretation of the 
the act of 2d March, 1867, making appropria- || 








rad, in || 


First Congress had been repeatedly the subject 
of grave debate in Congress, and was believed 
by the most eminent of our statesmen, jurists, 


One branch was | 


and commentators upon the Constitution to be | 


unsound. : 
Indeed, the President is not understood to 


invoke the Senate now to declare void for con- | 
flict with the Constitution a law which had so re- || 


cently received its sanction, and that after his 


|| objections to it had been fully considered, but | 
that the argument presented is rather in extenu- | 


ation of his refusal to obey and enforce it. For 
the purpose of these proceedings, the act in 
question may properly and must necessarily be 
regarded as valid, unless, indeed, it should be 
deemed advisable that Congress should repeal 


all laws the validity of which may be questioned | 


by the President, which he may deem inexpe- 
dient, or to which he does not yield a willing 
obedience. 

We are then brought to consider the question 
whether the case of Mr. Stanton was affected 
by the tenure-of-office act. The first section 
of that act is as follows : 

“That every person holding any official office to 


which he has been appointed by and with the advice | 


and consent of the Senate, andevery person who shall 
hereafter be appointed to any such office, and shall 
become duly qualified to act therein, is, and shall be, 
entitled to hold such office until a successor shall have 
been in a like manner appointed and duly qualified, 
except as herein otherwise provided: Provided, That 
the Secretaries of State, of the Treasury, of War, of 
the Navy, and of the Interior, the Postmaster Gen- 
eral, and the Attorney General, shall holdtheir offices 
respectively for and during the term of the President 
by whom they may have been appointed, and forone 
month thereafter, subject to removal by and with the 
advice and consent of the Senate.” 


The counsel for the President contend that 


‘out of this body of the section it is explicitly |, 


declared that there is to be excepted a partic- 


as : ne 
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interpretation of those who hold that Mr, 
Stanton’s case is not provided for in the act, 
He concedes that the words ‘* every person 
holding any civil office,’’ &c., include Mr. 
Stanton, but insists that the werds * except as 
herein otherwise provided,’’ taken in connec- 
tion with the proviso that follows, operate to 
exclude him from this general description of 


| persons. 


ular class of officers, ‘except as herein other- | 


wise provided.’ ’ 


The Senator from Lowa, | 
| [Mr. Grimes, | in his published opinion, says: 


**Mr. Stanton’s case is not within the body of the | 


first section. The tenure which that provides for is 
not the tenure of any Secretary.” 


Other Senators, who agree with Mr. Grimes 


in the conclusion to which he comes, adopt | 
the views of the counsel for the President. | 
‘These views are the opposites in statement and | 


principle, and cannot be reconciled with each | 


other. 
The construction of Judge Curtis is, that the 


| body of the section—the words ‘‘every person 
holding any civil office, appointed with the || 


advice and consent of the Senate’’—necessarily 
includes Mr. Stanton’s case, as he was a civil 
officer who had been appointed with advice 
and consent of the Senate; and to get rid of 
Mr. Stanton’s case he is forced to the construc- 


tion that the words ‘‘ except as herein other- | 


wise provided’’ ‘‘ except him out of the body 
of the section ;’’ while the Senator from Iowa 





accomplishes the same result more directly, || 


but not less erroneously, by denying altogether 
that his case is included in the body of the 
section. It admits of no argument that this 


|| last opinion is unsound, and that conclusions 


| drawn from such premises are untenable. The 
| words *‘ every person holding any civil office,’ 


> 


| &e., by the force of the unavoidable meaning 
| of language, it must be conceded, embrace the 


ease of Mr. Stanton, then holding the office 


| of Secretary of War. ; 
But leaving this discrepancy of deduction I || th ' 
turn to the construction of the act of Judge || of the counsel for the President, to a ‘‘ condi- 


| was the *‘ term’’ of President Lincoln. 


The words ‘‘ except as herein otherwise pro- 
vided,’ it is plain, either standing alone or 
taken in connection with the proviso, are not 
entitled to the force of terms of absolute 
exclusion, but rather are used in the sense 
of qualitying some antecedent provision in the 
body of the section. Now, what are these 
antecedent words or provision to which these 
qualifying words relate, and which they are 
supposed to modify? Do they qualify the pro- 
vision ‘‘every person holding any civil office,”’ 
&c., ‘‘except as herein otherwise provided,’ 
or the words ‘*is and shall be entitled to hold 
his said office until his successor shall in like 
manner be appdinted and qualified?’ * except 
as herein otherwise provided.”’ 

Do the qualifying words operate to exclude 
a portion of the persons from holding office 
under this act altogether, or do they operate to 
qualify the condition of holding? The former 
construction, it is submitted, does violence to 
the intent of the act; besides, it is an obvious 
misapplication of the- qualifying words to a 
portion of the section to which they do not 
relate. It is clear that it was the intent of the 
act to regulate a tenure of office of some sort 
of all the persons described in the body of the 
section, thatis, ‘‘ every person holding any civil 
office,’ &c. ; but by this construction a portion 
of those persons fail to be provided tor alto- 
gether ; while the adoption of the other view 
provides for them a tenure of office, but differ- 
ent in its conditions, and is ihus in harmony 
with the objects of the law. 

if it be accepted that the Secretaries are not 
excepted out of the body of the section, and 
that the effect of the proviso is simply to pro- 
vide and determine what their tenure of otlice 
shall be, the only remaining question is whether 
the provision does make such tenure for Mr. 
Stanton. It is contended that it does not, ag 
he was not the appointee of Mr. Johnson, and 
that the term of Mr. Lincoln, whose appointee 
he was, was determined by death. It is con 
ceded that Mr. Stanton was appointed by Mr. 
Lincoln in his first term of oflice, by and with 
the advice and consent of the Senate, to hold 
during the pleasure of the President for the 
time being; that he was duly hobkling office 
under that appointment in the second term of 
Mr. Lincoln and upto his death. He was, 
therefore, the appointee of Mr. Lincoln by 
original appointment in his first term, and not 
less so in his second term, in effect, by adop- 
tion and continuance in office under the first 
appointment, the person and office being iden- 
tical, and there being no limitation in the ten- 
ure of office, except the pleasure of the Presi- 
dent for the time being. Mr. Stanton was, 
therefore, properly holding office by appoint- 


| ment of Mr. Lincoln in his second term at his 


death. He continued to hold under such 
appointmentand commission from Mr. Lincoln 


| after the succession of Mr. Johnson, and by 


his adoption and continuance in office, and was 
so holding at the passage of the tenure-of-oflice 
act. 

But it is said that if he is to be regarded as 
the appointee of Mr. Lincoln in his second 
term he is still not embraced in the terms of 
this act, as that term closed with the death of 
Mr. Lincoln, and that since that event he has 
been holding-in the term of Mr. Johnson. It 
therefore becomes necessary to determine what 
Was it 


' an absolute period of four years, or was it that 


period during which he served in his office ; 
the period for which he was elected, or the 
period he held and occupied his office? Was 
the term of his office subject, in the language 


a 
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cay ebvil thee," deinen hie conktired wae || £2 ana from office a public officer who had Stanton having created a vacancy the President ati 
a dlenr sintation of this act: | im aye his pe rsonal displeasure, and after- || Was authorized to fill it temporarily by thie rec 
But it is said that it is at least doubtfal if |! him in defis that had failed, attempts to remove designation of General Thomas, under the act lie 
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publie welfare justified and demanded its exer- | | ne prvbin i. y ae to the act under which he whether in its object and scope it was & sub- 
cise? He had refused his assent to the tenure- | his ae ot aaa “ aon TH ony by haa ray oe ‘teat 7 on = 
of-otlice act, stating in his message, among his | srs t Wa y Nervio jeneral Chomas Secre- || subject, | If so, then, by well-established rules be 
reasons expressed for refusal #0 to do, that its || tary p * on Seti, holds him out to the of legal interpretation, it does operate to repeal %n 
provisions deprived him of control over his | sg ry a8 the rig atful Secretary of War, treats || the former laws upon that subject. = in 
aotineen S || him as a constituent member of his Cabinet, 1 Now, it is apparent from an examination 0! lic 
ile had suspended Mr. Stanton under its || dots th me: ae ae, and thus sub- || those statutes that the act of 1863 was such stat- pe 
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aid Leeenteainaied Sid vanannn hie Gib oie | on perils w rich _ come of these contflict- | vacancy by death, and certain temporary dis: r 
pension, agreeably to the terms of the act, to || an EI enennd, = — come if these pre- || 4D! ies In the State, War, and Treasury De- ec 

the Senate. He had been advised of the |} aed a idea oo _by his acquittal. If | partments. Phat of 1795 provided that ‘‘in 
action of the Senate upon that suspension, and || fe st oI ee rae a eee = defiance er’. ot Of vacancy, HC: § ee both alike a the be 
of the aequiescence of General Grant in its || rn ro a i hie de wn ae Senate of Pebruary ae contemplated provided that the Presi: id 
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the -retata of ‘Mr. Mtantée to his office ena tts |i ce 8 ° t ne pup ree to cause a per- || TI 11s iscretion, to pertorm the duties, Ac. Ww 
duties in accordance with the imperative pro- | his off = we on pablic officer “to surrender | aie fe yh ortormg upto esi be ipomd P 
visions of this act. With these acts and this aie publi 5 ort persuaded that the peril to | earnt death, absence from the seat of Gov: 01 
knowledge upon the record it is difficult to || re Thy cam ican structure of government will || ha eetdhins plexneen, tn. jae heads peng ot : 
believe that the President was acting in that || ye “Presiden eee arf per we pcs | hrie i Deparrngnts, na Knansant, 0y n 
measure of good faith and in the presence and || tole { od a ie it . onmne 50 be regarded and | = roe ved Reet Of hed other Departnent, . 
ander the pressure of a public necessity which || 9 ps we Sie or fas trifling, and shall not, | ¢ 7 - pertons he qaises, 90. : 
would jastify the defiance of a law of even in fies Me Madicon ee eet | l thee oe aealndote ha etic of both : 
doubtful import; that in this attempt to put this ‘abi set. Lee eae sm PRPS “Ee | oes Hert. ea.lt ambeooen the. phjacts of bot i 
aside a high officer of the Government without ils subject, says: | prior statutes 5 yrovides for vacancy by resigna- li 
ais Gh alebbalbweh in Clon! tat dhe. bs C I contend that the wanton removal of meritorious | men Se Pee ed for specifically, and changes tt 
purpose had been overruled by the Senate, it officers eneie penent Decne! resident] to impeach- || the rule of both prior statutes as to the per- u 
y the ate, it || ment and removal from his own office. i! sons to be authorized to perform the duties a 
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Departments, and adapts the existing laws to 
the present changed state of affairs. 
be doubted that the act of 1863 was intended 


temporarily, and makes provision for the other | 


HE 


Can it | 


to be a revision of the whole law upon the | 


subject; that it did provide and was intended 
to provide one uniform rule for all the Depart- 
ments, and not that in case of vacancy by death, 
resignation, &c., authorize the appointment of 


heads of Departments, &c., and in case of | 


yacancy byremovaltoauthorize ‘*‘ any personor 
persons ?’ That the act of 1863 was intended 
to have this effect is clear from the statement 


of the chairman of the Committee on the Judi- | 
ciary who reported the act, Hon. Mr. Trum- | 


guLL, that it was his understanding that it did 
repeal all former acts upon that subject. 

But this precise question of the removal of 
Stanton and appointrent of General Thomas 
was fully adjudicated by the Senate and con- 
cluded by its action on the 21st February last. 
This is its record: 

** Whereas the Senate have received and considered 


requesting the resignation of Mr. Stanton, the 
President says he is constrained to do so from 
‘** pubiie considerations of a high character.’ 
The precise nature of these considerations it 
is left to conjecture. 

In his message of December 12, 1867, assign- 


ing the reason for the suspension of Mr. Stan- | 
| ton, he says he deemed the reply to his note 


| above referred to as a defiance and expres- 


sion of a loss of confidence in his superior, and 


‘‘that it must necessarily end our most im- | 


portant relations.’’ 

Also, that Mr. Stanton held opinions upon 
the suffrage bill for the District of Columbia 
and the reconstruction acts of March 2 and 23, 


| 1867, which could not be reconciled with his 


the communication of the President, stating that he | 


bad removed Edwin M, Stanton, Secretary of War, | 


and had designated Lorenzo Thomas to act as Secre- 
tary of War ad interim: Therefore, 


** Resolved by the Senate of the United States, That | 


under the Constitution and laws of the United States 
the President has no power to remove the Seerctary 
of War and designate any other officer to perform 
the duties of that office ad interim.” 


| own or the rest of the Cabinet, and that there 
| was but one result that could solve the diffi- 
|| culty, and ‘‘that was the severance of oflicial 


relations.’’ 
As these reasons antedate those assigned for 
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the immediate suspension of Mr. Stanton, and | 


are the only causes of recent occurrence, it is 
fair to presume that the note which is declared 
to have led to the suspension was induced by 
a predetermination to sever the relations ren- 
dered necessary, in his opinion, by that want 


| of ‘‘ unity of opinion”’ existing in the Cabinet 


Was that adjudication of an act done and | 


submitted to the Senate for its consideration 
erroneous? 
Senate without division. 

‘lo those who would weaken the force of this 
record, or find excuse for the President in the 


The resolution finally passed the | 


unimportance of the transaction, it may be } 


replied that if the Senate would retain its self- 


respect or command the respect of others it | 


must stand by its decrees until reversed for 
error, and not for the reason that the Presi- 
dent defies them or refuses to yield obedience 
tothem. The President tells the Senate, in 


his communication upon the subject, that as || 


early as August last he had ‘‘ determined to | 
cause Mr. Stanton to surrender the oflice of | 


Secretary for the Department of War.’’ That 


issue is now for the third time distinctly before | 


the Senate, twice by the action of the Presi- 
dent, and now by the action of the Represent- 
atives of the people. A surrender of the 
record of the Senate is a surrender of a pub- 
lic officer to the predetermined purpose and 
personal will of the President. It is need- 
less to say such a result would be the deposi- 
tion of a high public officer without cause, a 
triumphant defiance of the law of the land 


and of the supreme legislative authority of the | 


country. 

Whoever contemplates such a result with 
indifference may prepare for the advent of 
executive usurpation totally subversive of our 
system of government. 

It only remains to consider the proposition 
of the counsel for President that he should not 
be held guilty on an assumed innocent mistake 
in interpreting the law. In judging of the 


intent with which the President acted, the pub- | 


lic record of the officer, his acts, speeches, and 


policy, the current events of history connected | 


therewith, may properly be considered. The 


goats of the particular act may be reflected | 


rom the body of official reputation and public 
conduct, good or bad. 

In determining the character of the acts 
complained of touching the intent of the Pres- 
ident, we may consider whether they relate to 
his antecedent official conduct, whether they 


were purely public and official or private and | 


personal, whether they arose out of some real 
or supposed pressing public exigency, or 
whether, as in the case of Mr. Stanton, the 
real or assumed misconduct of a public officer, 
or from a settled determination to get rid of 
one who had become disagreeable to him at 
all hazards, and because it was his pleasure 
no longer to tolerate him in his office. 


the removal of Mr. Stanton and the designa- 
tion of General Thomas. as Secretary of War 
ad interim. In his note of 5th of August last, 


a In this 
light consider some of the facts connected with | 
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on account of the conflicting opinion of Mr. 
Stanton. 

In his answer to article one the. President 
says that on or prior to August 5, 1867,‘ he 


had become satisfied that he could not allow | 


Mr. Stanton to continue to hold the oflice of 
Secretary for the Department of War without 
hazard to the public interests.’’ ‘‘ That the 
relations between them no longer permitted 
the President to resort to him for advice, or be 
responsible for his conduct of the affairs of the 
Department of War,’’ and that therefore he 
determined that he ought not longer to hold 
said office, and considered what he might law- 
fully do to cause him to surrender said office. 

Those are understood to be the reasons for 
the suspension, as also for the removal, or 
attempted removal, of the Secretary of War. 

They are, substantially, that the ‘‘ relations 
between them’’ had become such in August, 


|| 1867, as not to ‘‘ permit the President to resort 


to him for advice, or be responsible for his 
conduct of the Department of War as by law 
required ;’’ and these ‘‘relations’’ are the 
‘* differences of opinion’’ upon the ‘‘ suffrage 
bill,’’ and the reconstruction acts of the 2d and 
23d March, 1867, ‘‘ upon which Mr. Stanton 
stood alone in the Cabinet, and the difference 
of opinion could not be reconciled,” 

Those are the ‘‘ public considerations of a 
high character,’’ stated in the note of August 
5, which was a request for the resignation of 


and subsequent removal, to prevent his re- 
suming the duties of chis oflice after the action 
of the Senate. 

When before in the history of the Govern- 


| ment did a President hold that ‘‘ differences | 


of opinion’’ of a Cabinet officer as to the policy 
of a law of Congress, or of its constitution- 
ality, or of the propriety of its enforcement, 
were ‘public considerations of a high charac- 
ter,’’ which not only ‘‘constrained’’ him to 
request his resignation of office, but impelled 
him to a determination to “‘cause him to sur- 
render the office’’—to suspend him—and, de- 


feated in that by the adverse action of the Sen- | 


ate, to remove him, to ‘‘prevent him from 
resuming the duties of the oflice?’’ It is cer- 
tain that differences of opinion ‘‘in the Cab- 
inet’? are not unknown in our history, as to 
the expediency, the policy, and the interpret- 
ation of laws; that they were marked in the 


Cabinet of Washington, and that they were not | 


supposed and were not held to be ‘‘ public 
considerations of a character’ demanding re- 
moval from office. 

The present case is especially noticeable, 
from the fact of public notoriety, as well.as 
declared in the President's answer and mes- 


\| of doubtful 


sage, that the ‘‘ difference of opinion’’ com- | 


plained of was that the opinions of the Secre- 
tary of War were in harmony with those of 








Congress upon the acts mentioned, while those 
of the President were opposed, as had been 


| expressed in his veto message, and that **d 


ficulties’’ from such ‘differences of opinien, 
and which could only be solved by suspension 


| and removal from office, were such as are pub 


| licly known to have arisen on the question of 


the execution of the reconstruction acts of 
March 2 and 23. 

It is observable that no public exigency 
stated by the President to have arisen demand 
ing action in Mr. Stanton’s case; no ma! 
sation or misconduct in oflice; no disobedience 
of, or refusal or neglect to obey orders ot 
President, is alleged or suggested. bi 


| the Senate had been recently in session, since 
| the ‘relations and difference of opinion had 


developed,’’ in two different periods, affording 
ample opportunity for the appointment of hus 
successor, if the public interests demanded a 


| change of that officer and were of a character 


to commend themselves to that body. 
Some stress has been laid upon the want of 
**confidence’’ in the Secretary, which would 


| not permit a resort to him for advice, and ren 


dered it unsafe that the President should be 


| responsible for his official conduct. 


It is difficult to appreciate the importance 
which seems to be attached to this statement. 
The Secretary of War is certainly not the con 
stitutional adviser of the President in his yen 
eral administration, nor isthe President entitled 
to his opinion, except in the case contemplated 
in the Constitution, and that upon affairs ari 
ing in his own Department, and in relation 
thereto. 

Nor is it obvious what is intended by the 
statement in the answer by being responsible 
for his conduct of the affairs of the Department 
of War. 

What is the nature of this supposed respon 
sibility, and how imposed? We are not in- 
formed in the answer. No such responsilility 
is understood to be imposed by the Constitu- 
tion, and none is believed to exist in the laws 


| creating the Department of War and defining 


the duties of the Secretary of War. 
By no provision of the Constitution or laws 


is it believed that the President is chargealle 
with the consequences of the misconduet or 
neglect of duty of that officer with which hoe 


himself is not connected. 
‘The Secretary, and he alone, must answer to 


| the violated law for his misconduct and neglect 


of duty, and the assumption that the President 
is responsible for them. is to assume that 
War Department is under the direction and at 
the discretion of the President, and not und 

the statute creating it and by which it is con- 


iY 


| ducted. 


the Secretary, and which led to his suspension || 


It is difficult to believe that in the suspension 
of and subsequent removal of Mr. Stanton the 
President was actuated solely by ‘* public « 
siderations,’? and especially does he fuil to 
make it clear that he was acting on the pres- 
sure of a State necessity or public exigency 
which justified him in first experimenting with 
a law of Congress by suspending a public offi 
cer under it, and failing of his declared pur- 
pose in that, namely, ‘‘to cause him to surren- 
der his’’ office, then to defy its authority by 
disregarding it altogether, and remove the ofli- 
cer so suspended, confessedly to prevent his 
resuming the duties of the office, after the ad- 
verse action of the Senate upon the case sub- 
mitted to it for its consideration. 

The doubts which are invoked to shield the 
| President failto protect him, as he fails to show 
| any case or public necessity for the exercise 
ower under the Constitution and 
laws, while his official conduct plainly shows a 
spirit of hostility to the whole series of acts of 
Congress designed for the reconstruction of the 
late insurrectionary States and the pacification 
of the country, and an intent to obstruct rather 
| than faithfully to execute these laws. 

f, therefore, doubts arise on the record thicy 
belong to the country and to the violated laws, 
and presumption of innocence cannot o}tain 


where the sinister purpose is apparent. it ts 


on- 
nh 


| impossible to withhold a conviction of the i’rcs- 
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ident’s guilt under the articles presented by the 
House of Representatives for usurpations of 
power not delegated by the Constitution, and 
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| may, by law, be vested in the President. The 


following is the plain letter and provision of 


for violation and obstruction of the laws of the |) the Constitution defining the President’s power 


land, and so guilty of high crimes and misde- 


} 
. : . . . | 
meanors in his office, which, as a remedy for | 


the present disorders which afflict the nation 
consequent upon them, and for the future se- 
curity against the abuse of executive authority, 


demand, in harmony with the provisions of the 


Coustitution, his removal from oflice, 
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RICHARD YATES. 
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TION. 


| 

| 

| Is it not plain, very 
| clause above set forth, t 
| 


thistrial. Not in respect merely to the exalted || 


position of the accused, not alone in the fact || 


that it is atrial before the highest tribunal 
known among us, the American Senate, upon 


charges preferred by the immediate Kepresent- | 


atives of the sovereignty of the nation, against 


the President of the United States, alleging | 


the commission by him of high crimes and mis- 
demeanors; it is not alone in these respects 


that the trial rises in dignity and importance, | 


but because it presents great and momentous 
issues, involving the powers, limitations, and 
duties of the various Departments of the Gov- 
ernment, affecting the very form and structure 
of the Government, and the mightiest interests 
of the people, now and in the future, 

It has been aptly termed the trial of the Con- 
stitution. Constructions of our Constitution 
and laws here given and precedents established 
by these proceedings will be quoted as standard 
authorities in all similar trials hereafter. We 
have here at issue, before this highest judicial 
tribunal, in the presence of the American peo- 
ple and of the civilized world, whether our 
Constitution is to be a landmark to the citizen, 
a guide to the statesman, and authoritative over 
the magistrate, or whether this is a land of 
anarchy, crime, and lawless usurpation. It is 
a trial which challenges the broadest compre- 
hension of the statesman, the highest intellect 
and clearest discrimination of the jurist, and 
the deepest solicitude of the patriot. Its issues 
are to be determined by clearly ascertaining the 
duties and powers of the coirdinate branches 
of the Government, all jealous of encroach- 
ments upon their functions, and all in danger 
if one shall usurp powers which by virtue of 
the Constitution and laws belong to others, 

Although it seems to me that no man of 
honest judgment and true heart can have a 
rossible doubt as to the guilt of the respondent 


in this cause, and although he has long since | 


been indicted and found guilty in the judgment 
and conscience of the American people of a 
giant apostacy to his party—the party of Amer- 
ican nationality and progress—and of a long 
series of atrocious wrongs and most daring 
and flagrant usurpations of power, and for 
three years has thrown himself across the path 
of the country to peace and a restored Union, 
and in all his official acts has stood forth with- 
out disguise, a bold, bad man, the aider and 
abettor of treason, and an enemy of his coun- 
try; though this is the unanimous verdict of 
the loyal popular heart of the country, yet I 
shall strive to coniine myself, in the main, to 
a consideration of the issues presented in the 
first three articles. ‘Those issues are simply: 
whether in the removal of Edwin M. Stanton, 
Secretary of War, and the appointment of Lo- 
renzo Thomas Secretary of War ad interim, 
on the 2lst day of February, 1868, the Presi- 
dent willfully violated the Constitution of the 
United States, and the law entitled ‘‘ An act 
regulating the tenure of certain civil offices,’’ 
in force March 2, 1867, 

Upon the subject of appointments to civil 
office the Constitution is very explicit. The 
’resident cannot, during the session of the 
Senate, appoint any person to office without 
the advice and consent of the Senate, except 
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of appointment to office : 


| “He shall have power, by and with the advice and 


consent of the Senate, to make treaties, provided 
two thirds of the Senators present concur; and he 
shall nominate, and by and with the advice and con- 
sent of the Senate shall appoint, embassadors, other 
public ministers and consuls, judges of the Supreme 
Court, and ali other officers of the United States whose 
appointments are not herein otherwise provided for, and 
| which shall be eatablished by law; but the Congress 

may by law vest the appointment of such inferior 
| officers as they think proper in the President alone, 

in the courts of law, or in the heads of Departments.”’ 


wear from the first 
nat the appointment 
of a superior officer, such as a Secretary of 


It is difficult to estimate the importance of | War, or the head of any Department cannot be 


made during the session of the Senate without 
its advice and consent? It is too clear for 
argument that the Constitution does not confer 
the prerogative of appointment of any oflicer 
upon the President alone during sessions of 
the Senate, and that he can only appoint infe- 
rior officers even, by virtue of laws passed by 
Congress, so that the appointment of a head 
of a Department cannot be made without the 
conctrrence of the Senate, unless it can be 
shown that such appointment is, in the words 
of the Constitution, ** otherwise provided for ;’’ 
and it is*not pretended that any such other 
provision can be shown. 

The framers of the Constitution wisely im- 
posed this check upon the President to secure 
integrity, ability, and efliciency in public offi- 
cers, and to prevent the appointment of men 
who, ifappointed by the President alone, might 
be his mere instruments to minister to the pur- 
poses of his ambition. 

I maintain that Congress itself cannot pass 
a law authorizing the appointment of any offi- 
cer, excepting inferior officers, without the 
advice and consent of the Senate, it being in 
session at the time of such appointment. It is 
just as competent for Congress, under the 
clause which I have read, to invest the Presi- 
dent with the power to make a treaty without 
the concurrence of two thirds of the Senate, 
which is, as all agree, inadmissible. Any law 
authorizing the class of appointments just men- 
tioned, without the Senate’sconcurrence, would 
be justas mucha violation of the constitutional 
provisions which I have read as would a law 
providing that the President should not nom- 
inate the officer to the Senate at all. No 
appointment is complete without the two acts— 
nomination by the President and confirmation 
by the Senate. 

I think my colleague [Mr. Trumsvii] had 
not well considered when he made the state- 
ment in his argument that *‘ the Constitution 
makes no distinction between the power of the 
President to remove during the recess and the 
sessions of the Senate."’ 

The clause of the Constitution which I shall 
now quote shows very clearly that the power 
of the President to fill vacancies is limited to 
vacancies happening during the recess of the 
Senate: 

“The President shall have power to fill up all 
vacancies that may happen during the recess of the 
Senate by granting commissions which shall expire 
at the end of their next session.” 

His power to fill vacancies during the recess, 
without the advice and consent of the Senate 
at the time, proceeds from the necessity of the 
case, because the public service would suffer 
unless the vacancy is filled; but even in this 
ease the commission of the temporary incum- 
bent is to expire at the end of the next session 
of the Senate, unless the Senate, during said 
next session, shall have consented to his ap- 
pointment. The reason ef this limitation upon 
the President to the filling of vacancies hap- 
pening during the recess, and why he canriot 
appoint during the session of the Senate with- 


| out consent, is clearly because the Senate, 


proposition may be definitely stated that the | being in session, may at the time of the nom- 
i | ination give its advice and consent. 
, vision that ‘‘the President shall have power 


The pro- 
to fill all vacancies during the recess of the 


| 


7 


| inferior officers, the appointment of whom || 
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Senate by granting commissions which shal} 
expire at the end of the next session,’’ excludes 
the conclusion that he may create vacancies 


-and fill them during the session and withoft 


the concurrence of the Senate. If this view 
is not correct, it would seem that the whole 
provision of the Constitution on this point js 


_ meaningless and absurd. 


The conclusion of the whole matter is, that 
if the President issued an order for the remoya] 
of Mr. Stanton and the appointment of Thomas, 
without the advice and consent of the Senate, 
it being then in session, then he acted in pal- 
pable violation of the plain letter of the Con. 
stitution, and is chargeable with a high misde. 
meanor in office. The production of his own 
order removing Stanton, and of his letter of 
authority to Thomas, commanding him to take 
possession of the War Office, are all the proofs 
necessary to establish his guilt. And when it 


| appears, as it does most conclusively in the 


evidence before us, that he not only did not 
have the concurrence of the Senate, but its 
absolute, unqualified dissent, and that he wag 
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notified of that dissent by a certified copy of a 
resolution to that effect, passed by the Senate, 
under all the forms of parliamentary delibera. 
tion, and that he still willfully and defiantly 
persisted, and does still persist in the removal 
of Mr. Stanton, and to this day stubbornly 
retains Thomas as a member of his Cabinet, 
then who shall say that he has not wickedly 
trampled the Constitution under his feet, and 
that he does not justly deserve the punishment 
due to his great offense? 

That the facts stated are proved and substan- 
tially admitted in the answer of the President 
to article first will not be denied by the coun- 
sel for the respondent nor by his apelogists on 
the floor of the Senate. 

The next question to which I invite attention 
is whether the President has intentionally 
violated the law and thereby committed a 
misdemeanor. Blackstone defines a misde- 
meanor thus : 

**A crime or misdemeanor is an act committed or 
omitted in violation of a public law either forbidding 
or commanding it.” 

Misdemeanor in office, and misbehavior in 
office, or official misconduct mean the same 
thing. Mr. Madison says, in Elliott’s Debates, 
that— 

‘The wanton removal of meritorious officers would 
subject him [the President] to impeachment and 
removal from his own high trust.” 


Chancellor Kent, than whom no man living 


| or dead ever stood higher as an expounder of 


constitutional law, whose commentaries are 
recognized in all courts as standard authority, 
and whose interpretations are themselves 
almost laws in our courts, says, in discussing 
the subject of impeachment : 


“The Constitution has rendered him [the President} 
directly amenable by law for maladministration. The 
inviolability of any officer of the Government is 
incom atible with the republican theory as well as 
with the principles of retributive justice. | ’ 

“If the President will use the ae of hi 
station to violate the Constitution or law of the land, 
the House of Representatives can arrest him in his 
career by resorting to the power of impeachment.’’~ 
1 Kent’s Com., 289, 


Story, of equal authority as a commentator 
on the Constitution, says: 


“In examining the parliamentary history of im- 
peachments, it will be found that many offenses not 
easily definable by law, and many of a purely polit- 
ical character, have been deemed high crimes and 
misdemeanors worthy of this extraordinary remedy. 


Judge Curtis, one of the distinguished coun- 
sel for the respondent in this case, said in 1862; 


* The President is the Commander-in-Chief of the 
Army and Navy, not only by force of the Constitu- 
tion, but under and subject to the Constitution, an 
to every restriction therein contained, and to every 
law enacted by its authority, as completely and 
clearly as the private in the ranks. He is General- 
in-Chief; but ean a General-in-Chief disobey any lave 
of his own country? When he can he superadds to his 
rights as commander the powers af a usurper, and that 
is military despotiem ;”’ * Tn s the 
mere authority to command an army is not an authority 
to disobey the laws of his country. , 

** Besides, all the powers of the President are execu- 
tive merely. He cannot make a law. He cannot 
repeal one. He can only execute the laws, He can 
neither make nor suspend nor altpr them, He can 


pot even make an article of war.’ 
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Section three, article one, of the Constitu- 
tion, says: 

“The Senate shall have the sole power to try all 
jmpeachments.”’ 

I was present on the 15th day of £ rer 1865, 
the day of the death of the lamented Lincoln, 


THE CONGRESSION 


¢ 


when you, Mr. President, administered to | 


Andrew Johnson the oath of office as Presi- | 


dent of the United States. Hethen and there 
swore that he would ‘preserve, protect, and 
defend the Constitution of the United States,”’ 
and ‘take care that the laws should be faith- 
fully executed.”’ 

On the 2d of March, 1867, Congress passed 
a law over the veto of the President entitled 
‘‘An act to regulate the tenure of certain civil 
offices,’’ the first section of which isas follows: 

* Be it enacted by the Senate and House of Represent- 
atives of the United States of America in Congress assem- 


bled, That every person holding any civil office to 
which he has been appointed by and with the advice 


and consent of the Senate, and every person who may | 


hereafter be appointed to any such office, and shall 
become duly 


have been in like manner appointed and duly quali- 
fied, except as herein otherwise provided: Provided, 
That the Secretaries of State, of the Treasury, of 


War, of the Navy, and of the Interior, the Postmaster || 


General, and the Attorney General, shall hold their 
offices respectively for and during the term of the 
President by whom they may have been appointed, 
and for one month thereafter, subject to removal by 
and with the advice and consent of the Senate.” 
This law is in entire harmony with the Con- 
stitution. ‘‘ Every person appointed or to be 
appointed”’ to office with the advice and con- 
sent of the Senate shall hold the office until 
a successor shall ‘‘in like manner,’’ that is, 


‘‘ by the advice and consent of the Senate,’’ be | 


appointed and qualified. This is obviously in 
pursuance of the Constitution. 

Now, if we construe this section independ- 
ently of the proviso, we shall see that the 
removal of Mr. Stanton without the advice and 
consent of the Senate, and before his successor 
was appointed with the advice and consent of 
the Senate, was a misdemeanor, and was so 
declared and made punishable by the sixth 
section of the same act. And, again, if Mr. 
Stanton’s case is excepted from the body of 
the act, and comes without the proviso, then 
his removal without the concurrence of the 
Senate, was a violation of the law, because, 
by the terms of the proviso, he was only sub- 
ject to removal by and with the advice and 
consent of the Senate. 

But my colleague [Mr. TrumBvL.] contends 
that Mr. Stanton was not included in the body 
of the section, because there is a proviso to it 
which excepts iim and other heads of Depart- 
ments from ‘‘every other civil officer,’’ and 
yet he argues that he is not in the proviso 


itself, which certainly is strange logic. He || 
argues that his tenure-of- office was given under | 


the act of 1789, and that by that act the Presi- 
dent had a right to remove him. If this be so, 
why did not the President remove him under 
that act, and not suspend him under the ten- 
ure-of- office act, and why did my colleague act 
under the tenure-of-oflice law in restoring Mr. 
Stanton? 


3 ualified to act therein, is, and shall | 
be, entitled to hold such office until a successor shall || 





At is claimed that Mr. Stanton is not included | 
within the civil-tenure-of- office act, because he | 


was not appointed by Mr. Johnson, in whose 
term he yas removed; that he was appointed 
by Mr. Lincoln, and that Mr. Stanton’s term 
expired one month after his (Mr. Lincoln’s) 
death, and that Johnson is not serving part of 
Mr. Lincoln’s term. 

The true construction of the whole section, 


including the proviso, is that every person | 


appointed and to be appointed, with the advice 
and consent of the Senate, is to hold the office 


until his successor shall have been in like man- | 


ner appointed and qualified, except the heads 


of vepertneatty who are to hold their oflices, | 


not ti 
during the term of the President by whom they 
may have been appointed and for one month 
longer, and always ‘subject to removal by and 
with the advice and consent of the Senate.’’ 
Now, the only object of the proviso was to 
confer upon the Secretary of War, and other 
heads of Departments, a definite tenure of 


| their successors are appointed, but | 








office, and a different term from that given in 


than that the case of Stanton is embraced in 
the meaning of the section, and that he is 
entitled either to hold until his successer shall 
have been appointed, by and with the advice 
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( || forthwith resume the functions of his office, 
the body of the act, Can anything be plainer || 


and the person appointed in his place shall 
cease to discharge such duties. 
Phat is to say, when any officer, appointed 


_in manner and form as provided in the first 


and consent of the Senate, or during the term || 


of the President, not ‘tin which he 
appointed,’’ but ‘‘ during the term of the Pres- 
ident by whom he was appointed ?”’ 


March 2, 1867, Mr. Stanton was’ holding the 
office of Secretary of War for, and in the term 
of, Mr. Lincoln, by whom he had been ap- 


was | 


At the time of the passage of the act of | 


pointed, which term had commenced on the | 
| 4th of March, 1865, and will end March 4, | 


1869. 
| term thus: ‘* He shall hold his office during 
| the term of four years.’’ It further says that 
| the term of the Vice President shall be four 

years. In case of death or vacancy *‘ the duties 


The Constitution defives the President's || relations with him, and has appointed and recog- 


of his office shall devolve on the Vice Presi- | 


| dent.’’ When Mr. Lincoln died Mr. Johnson's 
term was not a new one, but he succeeded to 
Mr. Lincoln's office and performs its duties 
for the remainder of Mr. Lincoln’s term. Mr. 
Stanton was appointed by Mr. Lincoln, and, 
according to the proviso, holds for the term 


and one month thereafter,’’ 
moved only by the appuintment of a successor, 
with the advice and consent of the Senate, 
before the expiration of his term. 

Jf, as contended by the President, Mr. Stan- 
ton’s term expired with the death of Lincoln, 
and Mr. Johnson did not reappoint or com- 
mission him, then from the death of Mr. Lin- 
coln until the commencement of this trial there 
was no legal Secretary of War, and the Presi- 
dent permitted Stanton to act without authority 
of law, to disburse millions of public money, 
and to perform all the various functions of 
Secretary of War without warrant of law, which 
would of itself be a misdemeanor. I believe 
it was the Senator from Maine [ Mr. Fessenpen]} 
who said ‘‘dead men have no terms.’’ When 
that Senator was elected for six years to the 
Senate, does it not remain his term though he 
should die or resign before its expiration, and 
would not his suecessor chosen to fill the 
vacancy serve simply for the remainder of his 
term, and not a new term of his own for six 
years? I could consent to the coastruction of 
the Senator from Maine if, instead of limiting 
the presidential term to four years, it hac 


of the President ‘‘ by whom he was appointed, | 
and can be re- | 


section—that is, by and with the advice and 
consent of the Senate—is suspended, and the 
Senate does not concur in the suspension, such 


| officer shall forthwith resume the functions of 


| Secretary of War. 
| lation of the very letter of the law? 


his office. Mr. Stanton, having been appointed 
by and with the advice and cousent of the Sen- 
ate, was suspended, but the Senate refused to 
concur in his suspension. According to the 
law he was then entitled to resume the func- 
tions of his office, but the President does not 
permit him to do so and refuses to have official 


nized as a member of his Cabinet another 
Is not this a palpable vio- 
By what 


| technical quibble can any Senator avoid the 


conviction of the culprit wha thus defies a 
statute? If it is admitted that the President 


| can legally ‘‘ remove’’ Mr. Stanton, that proves 


too much, because the second section of the 
act in question declares that the President 
shall only ‘* suspend”? the officer, and in the case 
of suspension, and that only, and during recess, 
may an ad interim appointment be made. An 
ad interim appointment upon a removal is 
absolutely prohibited. As was well said by the 
Senator from Oregon, [Mr. Witviams: } 


** Vacancies in office can only be filled in two ways 
under the tenure-of-office act. One is by temporary 


| or ad interim appointment during the recess of the 
| Senate; the other is by appointment, by and with 


| pended Edwin M. Stanton, Secretar 


the advice and consent of the Senate, during the 
session, 

Let us see—the Senate being the sole tribu- 
nal to try impeachments and to decide upon 
the validity and violation of this law—what 
action the Senate has already taken. 

On the 12th day of August, 1867, the Senate 
then not being in session, the President sus- 
of the 
Department of War, and xm U. Sé 
Grant, General, Secretary of War ad interim. 
On the 12th day of December, 1867, the Sen- 


| ate being then in session, he reported, accord- 


ing to the requirements of the act, the causes 
of such suspension to the Senate, which duly 


_ took the same into consideration, and by an 


| in office. 


provided that his term should be four years or || 


till the death of the President, in case of his 





|| decease before the expiration of the four years; 


but it does not so provide. 
The meaning of the word ‘‘vice’’ in Vice 
President is, ‘‘instead of’ or ‘‘to stand in 


’ 


of another.’’ Therefore, Mr. Johnson suc- 
terim, with all its conditions and incidents. 
Death does not terminate a man’s term of 
office. If a tenant of a farm for a term of 
seven years dies at the end of his first year, 
the remainder of the lease vests in his legal 
representatives ; so the remainder of Mr. Lin- 
coln’s term at his death vested in his succes- 
sor, Mr. Johnson. 
ton’s term, ascertained by the act of March 2, 
1867, dves not expire till one month after the 
| 4th of Mareh, 1869, and that his removal and 


out the advice and consent of the Senate, was 
a violation of the law. 
The second section provides that when the 


overwhelming vote of 35 to 6 refused to coneur 
in the suspension, which action, according to 
the tenure-of-office act, reinstated Mr. Stanton 
The President, bent upon the re- 
moval of Stanton, in defiance of the Senate 
and of the law, on the 21st day of February, 
1868, appointed one Lorenzo Thomas, by letter 
of authority or commission, Secretary of War 
ad interim, without the advice and consent of 


| the Senate, although the same was then in 


the place of;’’ ‘‘ one who stands in the place |] 


session, and ordered him (the said Thomas) to 


| iake possession of the Department of War and 


ceeded, not to his own, but to Mr. Lincoln’s |! the public property appertaining thereto, and 


to discharge the duties thereof, and notified 
the Senate of his action. The Senate consid- 


|| ered the communication, and, after debate, by 


It follows that Mr. Stan- | 


the appointment of an officer in his place, with- | 


Senate is not in session, if the President shall | 


deem the officer guilty of acts which require 
his removal or suspension, he may be sus- 


pended until the next meeting of the Senate; || 


and that within twenty days after the meeting 


of the Senate the reasons for such suspension | 
shall be reported to that body; and if the Sen- | 
| ate shall deem such reasons sufficient for such |, 


| 


a vote of 29 to 6, passed the following resolu- 
tion: 


** Resolved by the Senate of the United States, That 


| under the Constitution and laws of the United States 


the President has no power to remove the Secretary 
of War and to designate any other officer to perform 


| the duties of that office ad interim.” 


And now, after such action under our oaths, 


| are we to stultify ourselves, and swallow our 


own words and resolutions passed in the most 


‘solemn manner? Can we say that the Presi- 


| suspension or removal, the officer shall be con- |) 
sidered removed from his office; but if the |! 


|| Senate shall not deem the reasons sufficient 


‘for suspension or removal, the oflicer shall 





\ 
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| et 


dent did not violate the law? That he did not 
become liable to conviction for violating the 
srovisions of the tenure-of-office act, after he 
fas admitted, in his answer upon this trial, 
that he tried to rid himself of Stanton by com- 

ing with the act; and after he has acknowl- 
‘oe that he was acting under the law of 
March 2, 1867, as shown by his letter to the 


| Secretary of the Treasury, dated August 14, 


1867, as follows: 


‘‘Sre: In compliance with the act entitled ‘An act 
to regulate the tenure of certain civil offices,’ you are 
hensey notified that on the 12th instant Hon. Edwin 
M. Stanton, Secretary of War, was suspended from 
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his office as Secretary of War, and General Grant 
thorized and empowered to act as Secretary ad 


how, also, how trifling is the plea of the 


Y lent that the law did not apply to this 
‘ after he had acted upon it as above 

ed by himself, and after he had reported 
tlle reasons for suspension within the twenty 


days, as required by the-act, there is the fur- 
ther and still more conclusive proof that the 
forms of commissions and official bonds were 

ime tenure-of-oflice act, and under his own 

ign-manual issued to his appointees commis- 

med sfhee its passage. If it be admitted, 
then, that Mr. Stanton’s case did not come 
within the provisions of the first section of the 
act, yet is the President clearly guilty under 
the second section? 

{ shall now ask attention tothe sixth section 
of the act, which is as follows: 

“That every removal, appointment, or employ- 
ment made, had, or exercised contrary to the pro- 
Visions of this act, and the making, signing, sealing, 
countlersigning, or issuing of any commission or let- 
ter iuthority foror in respect to any such appoint- 


ment or employment, shall be deemed, and are 
hereby declared to be, high misdemeanors; and upon 
trial und conviction thereof every person guilty 
t) f{ shall be punished by a fine not exceeding 
#10,000, or by imprisonment not exceeding five years, 


or both said punishments, in the discretion of the 


cur. 

i{ this section stood alone, who can deny that 
lis order to Thomas appointing him Secre- 
y of War ad inderim, and commanding him 
o turn Mr, Stanton out of office and take pos- 


ession of the same, its books, and papers, he || 
did comimit a misdemeanor, especially when, | 
hy the very terms of this section, the issuing | 


of such an order is expressly declared to be a 
high misdemeanor, and punishable by fine and 
oument? 

second article charges that the Presi- 
dent violated this law by issuing to General 
lhomas a letter of authority as Secretary of 
Warad interim. How, then, can my colleague 
use the following language : 


haba) ii 
Che 


“Considering that the facts charged against the 
resident inthe second article are In ho respect con- 
rary touny provision of the tenure-of-office act, they 
lo nol constitute a misdemeanor, and are notforbid- 
aden by any statute.” 

llow can he justify such a statement, when 
he admits that the letter of authority was issued, 
and it is specifically declared in the act to bea 
misdemeanor ? 

Again, it is said that the prosecution is bound 
io prove criminal intent in the President. Such 

not the law. The actitself proves the intent, 


deliberately done by the party committing | 


Such is the construction and the practice 
in all courts. If any person voluntarily com- 


mils an unlawful act the criminal intent is || 
lhe principle is as old as ourciv- || 


presumed, 
luzation, recognized in all courts of our own 


and other countries, that any unlawful act, vol- | 
untarily committed by a person of sound mind | 


wud mature age, necessarily implies that the 
person doing & intends all the consequences 
wecessarily resulting therefrom. The burglar 
who breaks into your house in the night, with 
revolver in hand, may plead for the burglary, 
arceny, and even murder itself, the not un- 
worthy motive that his only purpose was to 
procure sabsistence for his starving wife and 
ite ones. Booth, the vilest of assassins, 

‘clared, while committing the bloodiest crime 
n time’s frightful calendar, that he murdered 
. tyrant for the sake of humanity and in the 
sacred name of patriotism. : 

But it is not necessary to insist upon the 
technical rule that the criminal intent is to be 


presumed on proof of the act; for if there is | 


one thing that is direetly proved, that stands 
out in bold relief, that is plain as the sun at 


noonday, itis that the President willfully, wick- | 


edly, and defiantly violated the law; and that, 
after due notice and admonition, he wickedly 
aud with criminal perverseness persisted in 
iolating the Constitution and the lowes, and in | 
hold usurpations of power unsettling the proper | 
coécks, limitations, and balances between the | 
departments of the Government; with malice { 
aforethought striving to eject from office a faith- | 


altered to conform to the requirements of the | 


SUPPLEMENT TO — 


| ful servant of the people, whose only crime wag 
_ his loyalty, and substituting in his stead a man 


who was to be his willing instrument in thwart- | 


ing the policy and legislation of the people’s 
| Representatives and in placing the Govern- 
ment again in the hands of rebels, whe with 
corrupt hearts and bloody hands struck at the 
nation’s life. 

Kdwin M. Stanton, Mr. Lincoln’s faithful 
| minister and friend, whom the people learned 


Republic, wlio wielded that mighty enginery 
| by which our army of more than a million of 


| men was raised, clothed, armed, and fed; who |! 
|| with the genius of a Napoleon comprehended | 


the vast field of our military operations and 
organized war and victory with matchless skill 
—a man of unstained honor, spoi!ess integrity, 


all loyal heerts in the country—this was the 
man who incurred the bitter hatred of John- 
son because he opposed his usurpations and 
| his policy and acts in the interest of traitors, 
| and because, like a faithful sentinel upon the 
| watchtower of liberty, he gave the people warn- 
| ing against Johnson’s schemes of mad ambi- 
uon. 


| tent to violate the law I refer youto his attempt 
to induce General Grant to aid him in open, 


|| letter to Grant dated January 31, 1868. He 


|| ‘* whether sustained in the suspension or not,”’ 
| and upbraided Grant because, as he alleges, 
| Grant agreed, but failed, to help him keep 
| Stanton out by refusing to restore the office to 
Stanton, as by the second section of the act 
of March 2, 1867, he was required todo. He 
says: 

**You had found in our first conference ‘that the 
President was desirous of keeping Mr, Stanton out 


You knew what reasons had induced the President 
to ask from you a promise; yort also knew that in 
case your views of duty did not accord with his own 
convictions it was his purpose to fill your place by 
another appointment. Even ignoring the existence 
| of a positive understanding between us, these con- 
clusions were plainly deducible fromour various con- 
versations, j 
these circumstances you did not offer to return the 


| statement, placed yourself in a position where, could 


compelled to ask of you, as I was compelled to ask 


| of resignation, or else to resort fo the more disagree- 
able expedient of suspending you by a successor.” 
That he intended to violate the law by pre- 
venting Mr. Stanton from resuming the fune- 
tions of his office, as provided by law, should 
| the Senate non-concur in his suspension, is 


Grant of ebruary 10, 1868, from which I quote 
as follows: 

First of all, you here admit that from the very 
beginning of what you term ‘the whole history’ of 
your connection with Mr. Stanton’s suspension, you 
intended to circumvent the President. It was to 


ment. This was in your mind at the time of your 
acceptance. It was not, then, in obedience to the 


knew it was the President's purpose to prevent Mr, 
|| Stanton from resuming the office of Secretary of 
War.” 





| clearly do it than to use his own words that it 
| was his ‘** purpose to dothe act, and that Grant 
knew that was his purpose from the very 
| beginning, when Stanton was suspended ?”’ 


having violated the law which expressly says 
that the oflicer, for good reasons only, should 
be suspended until the next session of the 


| vided, ** but by force and authority vested in 
| him by the Constitution he suspended him in- 


definitely, and at the pleasure of the President, | 


and that the order was made known to the 
Senate of the United States on the 12th day 
of December, 1867.’’ In other words, he says 
to the Senate with most complacent effrontery, 


to trust and lean upon in the dark hours of the | 


unquestioned loyalty, having the confidence of | 


| avowed violation of the law, as proved in his | 


therein declared his purpose to eject Stanton, | 


| of office, whether sustuined in the suspension or not,’ | 


It is certain, however, that even under | 


place to my possession, but, according to your own | 


[ have anticipated your action, I would have been | 


of your predecessor in the War Department, a letter | 


| Stanton indefinilely. 


carry out that intent that you accepted the appoint- | 


order of your superior, as has heretofore been sup- | 
posed, that you assumed the duties of the office. You 





If you want intent proved, how can you more | 


is it necessary to dwell upon the subject of | 
intent when in his own answer he confesses to | 


Senate, and coolly tells us that he ‘did not | 
suspend the said Stanton from office until the | 
next meeting of the Senate,’’ as the law pro- | 





a 
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| ‘Your law says I shall only suspend Stantoy 


to the end of twenty days after the beginning 


of your next session. I have suspended hin 


| indefinitely, at the pleasure of the President, 


and I defy you to punish or hinder me.’’ Wii) 
all this the respondent’s counsel ask for proof 
of criminal intent. 

He tells the law-making power of the sover. 


| eign people that he sets up his pleasure against 


the positive mandates of law. He tells the 
Senate, ‘‘I do not acknowledge your law, 


_ which you by your votes on your oaths adopted 


and declared constitutional. I think it uncon. 
stitutional, and so said in my veto message, 
and [ will not execute the law, but I will exe- 
cute my veto; the reasons of my veto shall be 
my guide. I understand the constitutionality 
of the law better than Congress, and although 
my message vetoing the Lill was overruled by 
two thirds of Congress, and though you haye 
declared by law that I can only suspend Stan- 
ton, I choose, of my own sovereign will, which 
is above law, to remove him indefinitely. Fur. 


_ thermore, your law says, that in case his sus- 
| pension is not concurred in by the Senate, Mr. 


Stanton shall forthwith resume the functions 


| of his office, and you have by resolution, a 
In proof of the respondent’s malicious in- || 


copy of which I confess to have received, 
refused to concur with me in suspending him, 
I shall not, however, suffer him tovhold the 
office, and I have appointed Lorenzo Thomas 
Secretary of War, not with your advice and 
consent, but contrary to the same.’’ This is 
the offense of the President which, in the judg- 
ment of the President’s apologists, is so ** tri- 
fling’? that we ought to pass it by in silence, 
or rather excuse by approving it in our verdict. 

But what shall we say of the President's 
crime when to the violation of law he adds 
falsehood and deception in the excuses he 
gives for its violation? His plea that he vio- 
lated the law because of its unconstitutional- 
ity and his desire to refer it to the Supreme 
Court is shown to be a mere subterfuge—an 
afterthought—by the fact that in August last, 
when he designated Grant to perform the duties 


| of the War Office, he distinctly avowed that he 


was acting under the act of March 2, 1867; by 
the fact that he had caused the Departments 
to so-alter the forms of commissions and bonds 
as to make them conform to this very statute ; 
by the fact that he reported reasons for the 
suspension, as mene in the act, in an elab- 
orate message to the Senate; and, finally, by 
the fact that nowhere in said message does he 


| intimate that he does not recognize the valid- 
| ity of the act, but argues distinetly that he 
| proceeds under the same. 


; ; : | Senators in that message that the act was 
clearly proved by his other letter to General || 


He did not tell 


unconstitutional, and that he had suspended 
And I assert that every 
Senator was led to believe that it was the pur- 
pose of the President to regard the act valid, and 
to abide the judgment of the Senate. It was 
not until the ghost of impeachment, the ter- 
rors of a broken oath, and removal from the 


‘high trust which he has abused, as a punish- 
| ment for violated law, rose up to confront him 
| that he resorted to the technical subterfuges of 
' his answer that the law was unconstitutional, 
| and the specious plea that his purpose in resist- 


ing the law was to test its validity before the 


| Supreme Court. 


In the whole history of these transactions he 


|| has written as with a pen of steel, in dark and 


imperishable lines, his criminal intent to vio- 
late the law. First, he attempted to seduce 
General Grant to his purpose, but he indig- 
nantly refused; then General G, H. Thomas ; 
then General Sherman; then General Emory ; 
and, finally, he selected General Lorenzo 
Thomas, a man who was willing, as he testi- 
fies, ‘‘to obey the President’s orders ;’’ and 
who, in pursuance of those orders, threat- 


'ened to ‘kick Stanton out;’’ and ‘‘if the 


doors of the War Office were barred against 
him’’ he would ‘‘ break them down by force ; 
and who says on his oath that he would have 
executed his threats on the following day but 
for his arrest after his return from the masque- 
rade balk. ' 
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And now, as Senators, we are exhorted to 
find him guiltless in violating a law which we 
often declared constitutional! and valid, 

m the subterfuge, the afterthought of the 
-“jminal, the excuse of a law-breaker caught in 
the act, the plea born of fear and the terrors 
of impeachment, and shown bythe record made 
by his own hands to be utterly false. For one 
| cannot be so false to conviction, so regard- 
f fact, so indifferent to consistency, so 


ess Ot 
blind to evidence, so lenient to crime, so reck- 
less of my oath and of my country’s peace. 

Ours is aland of law. The principle of sub- 
mission to the authority of law is canonized in 
the > h earts of the American people as a sacred 
this . There are none too high to be above 

; penalties, none too low to be | beyond its pro- 
t ection. It is a shield to the weak, a restraint 
to the strong, and is the foundation of civil 
order and peace. When the day comes thai 
the laws may be violated with impunity by 
either high or low all is lost. A pall of dark- 
ness Will shut us in with anarchy, violence, 
and blood as our portion, and I fear the sun of 
peace and liberty will never more illumine our 
nation’s path. The nation looks fora most care- 
ful observance of the law by the highest officer 
known to the law, because he has an “ oath 
registered in Heaven’’ that he ‘“‘ will take eare 
that the laws shall be faithfully executed.”’ If 
the President of the United States, who should 
be the high exemplar to all the people, shall vio- 
late his oath with impunity, at his mere pleas- 
ure dispense with or disregard or violate the 
law, why may not alldothe same? Why not 
at once sweep away the Constitution and laws, 
and level to the earth our temples of liberty 
and justice; resolve society into its original 
elements, where brute force, not right, shall 
rule, and chaos, anarchy, and lawless violence 
d nninate the land? 

he Constitution and the laws passed in pur- 
suance thereof are ‘‘ the supreme law of the 
land.’ The President admits in his answer 
and in his defense that he acted in violation 
of the provisions of a statute, and his strange 
and startling defense is that he may suspend 
the operation of a law; that is to say, in plain 
terms, violate it at his pleasure, if, in his opin- 
the law is unconstitutional; *‘ that being 
unconstitutional it is void, and that penalties 
do not attach to its violation.’’ 

Mr. President. I utterly deny that the Pres- 
ident has any such right. His duties are min- 
isterial, and in no sense judicial. It is not his 
prerogative to exercise judicial powers. He 
must execute the laws, even though the Legis- 
lature may pass acts which in his opinion are 
unconstitutional. His dutyis to study the law, 
not with the purpose to set it aside, but that 
he may obey its injunctions strictly. Cana 
sheriff, sworn to execute the laws, refuse to 
hang a-convicted murderer because, in his 
judgment, the law under which the criminal 
has been tried is unconstitutional? He hasno 
remedy but to execute the law in manner and 
form as prescribed, or resign to a successor 
who will do so. 

J quote from the Constitution to show how 
laws become such, and that when certain pre- 
scribed forms are complied with the require- 
menis of a law must be observed by allas long 
as it remains on the statute-book unrepealed 
by the Congress which made it, or is declared 
of no validity by the Supreme Court, it of 
course having jurisdiction upon a case stated : 

* Every bill which shall have passed the Ilouse of 
\epresentatives and the Scnate shall, before it "he- 
comes a law, be presented to the President of the 
United States; if he approve, he shall sign it, butif 
not, he shall return it with his objections to that 
House in which it shall have originated, who shall 
enter the objections at large on their Journaland pro- 
ceed to reconsider it. If, after such reconsideration, 
two thirds of that House shall agree to pass the bill, 
it shall be sent, together with the objections, to the 
= ‘r House, by whieh it shall likewise be reconsid- 
ered, and if approv ed by two thirds of that House it 

shall become a law.’ . 


“If any bill shall not be returned by the President 
Within ten days(Sundays excepted) after it shall have 
een presented to him, the same shall be a law in 
like manner as if he had signed it, unless the Con- 
gress by their adjournment prevent its return, in 
Which case it shall not be a law. 
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Every bill ahi has passed the House of || General Black, his whilom constitutional ad- 


Representatives and the Senate, and been ap-. 
proved by the President, ‘*shall become a law. 

if not approved by him, and it is again passed 
by two thirds of each House, ** it shall become 
a law;’’ and if he retains it more than ten 
days, whether he approve or disapprove, it 
shall still ‘‘ become a law.’’ No matter how 
pertinent may be his objections in his veto 
message ; no matter with how much learning 
or law he may clothe his argument; no matter 
how vividly he may portray the evil which may 


| result from its execution, or how flagrantly it 
| may, in his view, conflict with the Constitution, 


| of the Senate and House of 


yet if it is passed over his veto by two thirds 
Representatives 
his power ceases and his duties are at an end, 


| and it becomes a law, and he is bound by his 


| of this legislativé power. 


| a law ‘‘in like manner 


| dent is 


oath to execute it and leave the responsibility 
where it belongs, with the law-makers, who 
must answer to the people. If he then refuses 
to execute it, what is this but simple resist- 
ance, sedition, usurpation, and, if persisted 
in, revolution? Is itin his discretion to say 
it is not a law when the Constitution says, in 
the plain English vernacular, it isalaw? Yes, 
Mr. President, it is a law to him and to all 
the people, to be obeyed and enforced through- 
out all the land. 

It is a plain provision of the Constitution 
‘*that all legislative power granted by this 
Constitution shall be vested in a Congress, 
which shall consist of a Senate and House of 
Kepresentatives.’’ ‘The President is no part 
His veto message is 
merely suggestive, andif bis reasonsare deemed 
insuflicient he is overruled, and the bill becomes 
as if he had approved 
it. The doctrine contended for by the Presi- 
monstrous, and if admitted is the end 
of all free government. It presents the ques- 
tion whether the people of the United States 
are to make their own laws through their Rep- 
resentatives in Congress, or whether all the 
powers of the Government, executive, legis- 
lative, and judicial, are to be lodged in a sin- 
gle hand? He has the executive power, and 
is Commander-in-Chief of the Army and the 
Navy. Now, if it is his province to judicially 
interpret and decide for himself what laws are 
constitutional and of binding validity upon him, 


|; great 


viser. He says, in 1860: 

_ “But his [the President's] power is to be used only 
in the manper preseribed by the legislative depa: 
ment. He cannot accomplish a legal purpose by 


illegal means, or break the laws himself to 7 
them trom being v lated by others,’ 
Aittor neye (fener al, 516, 


revent 
'—9 Upinions 


that eonsiderations of 
gr: uvity pre evented the Presidk nt from 
appearing here by counsel thus committed to 
a view of the extent of executive authority at 
once 50 just and so acceptable to the candid 
patriot. 

Inasmuch as it has already been shown that 


It i is to be regretted 


| good intentions do not ji istify the violation of 


known law, I am unable to see the propriety 
of stopping the wheels of Government and 
holding in abeyance the rights of many indi- 
viduals, and paralyzing the fulness of our 
Army, until the President sees fit to proceed 
through all the formalities and tedious delays 
of the Supreme Court; orany other court. If 
the President can do this, why may not any 
and all parties refuse compliance with the re- 
quirements of inconvenient laws upon the 
same plea? To oppose such a view with argu- 
ment is to dignify an absurdity. 

One other point of the defense I wish to notice 
before closing. It is argued at length that an 
offense charged before a court of impeachment 
must be an indictable one, or else the respond- 
ent must have a verdict of acquittal. ‘Then 
why provide for impeachment at all? Why 
did not the Constitution leave the whole matter 
to a grand jury and the criminal courts? Noth- 
ing can be added tothe arguments and cita- 


use 


| tions of precedents by the honorable Managers 


on this point, and those most learned in the 
law cannot strengthen that view which is obvi- 
ous to the most eursory student of the Consti- 
tution, namely, that impeachment is a form 


of trial provided for cases which may lack as 


well as those which do contain the teatures of 
indictable crime. Corresponding to the equity 


| side of a civil court, it provides for the trial 
| and punishment not only of indictable offenses, 


| of crimjnal procedure. 


but of those not technically described in rules 
The absurdity of the 
respondent’s plea is the more manifest in this 


| case, because, not the Supreme Court, but the 


| then he has the judicial power, and there is no || 


| passed. 


use for a Supreme Court; and, if having 

decided a law, in his opinion, to be unconsti- 

tutional, he may of his own will and sovereign | 
pleasure set aside, dispense with, repeal, and 

violate a law which has passed over his veto, | 
then he has the legislative power, and Con- 
gress isa myth, worse than ‘*an excrescence 
hanging on the verge of the Government.’? | 
Thus the purse and the sword, and all the 

powers which we heretofore considered so 

nicely balanced between the various Depart- 

ments of the Government, are transferred to 

a single person, and the Government is as 

essentially a monarchy or a despotism as it 

would be if the Constitution and Congress 

were obliterated and the whole power lodged 

in the hands of the President. When such 

questions as these are involved shall we wonder 
that the pulse of the popular heart of this 

nation beats and heaves with terrible anxiety 

as we near the final judgment on this great 

trial, in which the life of the nation hangs 

trembling in the scale, as much so as when it 

was struggling for existence in the perilous 

hours of the war through which it has recently 
Am I, as a Senator and one of this 

high court of impeachment, called upon to 

register, not that the Constitution and the laws 

shall be the supreme law, but that the will of 

one man shall be the law of the land? 

Let us look at another point in the defense. 
The President says he violated the law in re- 
moving Stanton for the purpose of making a 

case before the Supreme Court, and thus pro- 

curing a decision upon the constitutionality of 
the law. That is, he broke the law in orderto 
bring the judiciary to his aid in resisting the , 
will of the people. I would here commend to | 


Senate of the United States is the only tribunal 
toiry impeachments, and the President’s vision 
should rather have been directed to what the 
Senate, sitting as a court of impeachment, 
would decide, than to have been anticipating 
what some future decision of a court having 
no jurisdiction in the case might be. 
Impeachable misdemeanors partake of ti.e 
nature of both political and criminal offenses. 
Hence the Constitution has wisely conferred 
upon the people, through their Representatives 
in Congress, the right and duty to become the 
prosecutors of great offenders for violations of 
laws and crimes tending to the destruction of 
social order and the overthrow of government, 
and has devolved the trial of such cases upon 
the Senate, composed of men sup yposed to be 


| competent judges of law and facts, and who 
| are allowed larger latitude of rulings than per- 


tains to courts. With this view I have tried to 
weigh impartially the testimony,in this case. 
I would not wrong the respondent, nor do | 
wish harm to come to the mstitutions of this 
land by his usurpations. I also desire to be 


| consistent with myself so far as I may justly do 


i the 


| for it? 


I voted, not in haste, but deliberately, that 
action of the President in removing 
attempting to remove Stanton was unconsti- 
tutional and in violation of law. 

is it possible that there is some newly-dis- 
covered ‘quirk’ ‘in the law, not understood 
on the 24th of February last, which renders 
Johnson’s act less criminal than it then ap- 
peared? Did not Senators believe the act of 
March 2, 1867, constitutional when they voted 
Atter the President had arrayed all 
conceivable objections against it in his veto, 
did not two thirds of this and of the other 
House still vote it constitutional and a valid 
|law? Did they not by solemn resolution 


so. 


or 


i his careful attention the opinion of Attorney ! declare that the President bad violated it 
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and the Constitution in removing Stanton and 
appointing Thomas? 
under oath we try this man, that he is inmnod- 
cent? 
mockery of justice, an insult to the represent- 
atives of the people, and a melancholy instance 
of self-stultification, for us to solemnly declare 
the President a violator of law, thus inviting 
and making it the duty of the House of Rep- 
resentatives to prosecute him here, and, after 
long invest gation, at large expense of the peo- 
ile’s money, with both confession of the erim- 
inal and large and conclusive proofs of the 
crime—all this and more—for us to declare 
him not guilty? 

The position in which Senators are placed 
by the votes which they have heretofore given 
is so well stated in an editorial of a leading 
newspaper of my own State, the Chicago Trib- 
une of May 7, 1868, that I extract from it as 
follows: 


* Johnson disregarded the ConStitation and the 
law, and broke them both by appointing a Seeretary 
of War without the consent of the Senate when no 
vacancy existed,” * * * * * * 

**No man can tell how black-letter lawyers may be 


influenced by hair-splitting niceties, legal quirks, and | 
* os * af * 


musty precedents,” * 

** Now, to acquit Andrew Johnson is toimpeach the 
Senate, to insult anddegrade the House, and to betray 
the people. If Johnson is not guilty of violating the 
law aaa the Constitution, the Senate is guilty of sus- 
taining Stanton in defiance of the Constitution; is 
guilty of helping to pass an unconstitutional law; is 
guilty of interfering with the executive prerogatives. 
Every Senator who voted for the tenure-of-office bill, 
who voted that Johnson’s removal of Stanton wasin 
violation of that law, who voted to order the Presi- 
dent to replace Stanton, and who now votes for thé 
acquittal of Johnson, stultifies and condemns him- 
self as to his previous acts, and the whole country 
will so understand it. 

“The Senate knew all the facts before the House 
impeached; the Senate’s action made impeachment 
obligatory on the part of the House, and en the heads 
of the Senators rests the responsibility of defeating a 


verdict of guilty against a criminal who stands self- | 


confessed as guilty of breaking the law and disregard- 
ing the Constitution. No matter what personal 
antipathy Senators may feel for the man who will 
vecome Johusen’ssuccessor, no matter about the plots 
and schemes of the high-tariff lobby, the Senate has 
asolemn duty to perform, and that is to punish a 
willful and malicious violation of the law. If the 
President, in disregard of his oath, may trample on 
the law, who is bound to obey it? If the President 
is not amenable to the law, he is an emperor, a des- 
pots then what becomes of our boasted government 
»y law, of our lauded free institutions?” 

My colleague is certainly in error when he 
Says: 

“It isknown, however, that the resolution coupled 
the two things, the removal of the Secretary of War 
and the designation of an officer ad interim, together, 
s0 that those who believed either without authority 
were compelled to vote for the resolution.” 

Just the reverse of that is the true doc- 
trine. If a Senator believed one branch of 
the proposition to be true and the others false, 
he was bound by his oath to vote against the 
resolution. 

Where two allegations are made, one of 
which is true and the other false, there is no 
obligation to affirm both. 

Mr. President, 1 ought, in justice to those 
who may vote for acquittal, to say that I do 
not judge them. Nor do L think it a crime to 
volte in a minority of one against the world. 
When I have taken an oath to decide a case 
aceording to the law and the testimony I 
would patiently listen to my constituents, and 
be willing, perhaps anxious, to be convinced 
by them; yet no popular clamor, no fear of 
punishment or hope of reward, should seduce 
me from deciding according to the conviction 
of my conscience and my judgment; therefore, 
I judge no one. Our wisest and most trasted 
men have beer often in a minority. I 7 
for myself, however, when I say it is very hard 
for me to see, after what seems to me such 
a proof of willfal and wicked violation of 
aw, how any Senator can go back upon him- 
self and his record, and upon the House of 
Representatives and the country, and set loose 


at pleasure his acts of usurpation, and to plead 


the license and warrant of this great tribunal || betray us to the enemy. 


for his high crimes and misdemeanors. 


How can we say, while | 


Is it not trifling ‘with the country, a || 


SUPPLEMENT TO 


|| 1867, providing for the more eflicient govern- 


ment of the rebel States. It is plain to me | 


} 
| 
| 
i 


| inate use of the pardoning power, his removal 


| of our most faithful military officers from their 


posts, that he has been the great obstacle to 
the reconstruction of the Union. 


'| day to the President, and all future Presidents, 








and all conspirators against the liberties of this 


| from his veto messages, his proclamations, his | country, be what is already the edict of the 
appointment of rebels to office, his indiscrim- || loyal millions of this land, ‘You shall not 


tear this temple of liberty down.’’ Let oy, 


| warning go down the ages that every usurper 
and bold violater of law who thrusts himself 
|| in the path of this Republic to honor and re. 


nown, whoever he may be, however high his 


every State would long since have resumed its | title or proud his name, that, Arnold-like, he 
friendly and harmonious relations to the Gov- || shall be gibbeted on every hilltop throughout 
ernment, and our forty millions of people would | the land as a monument of his crime and pun. 


| With his support of Congress in its measures | 


have rejoiced again in a restored and happy 
Union. It is his perverse resistance to almost 
| every measure devised by Congress which | 


in the southern States. The Freedmen’s Bu- | 
reau bill, the civil rights bill, and the various 
| reconstruction bills were remorselessly vetoed 


| 

| 

j } 
| i 
| : : , 
| retarded the work of reconstruction, reanimated || 
| | 


unvarying purpose seems to have been to save 
the rebel oligarchy from the consequences 
which our victory pronounced upon it, and to 
enable it to accomplish by his policy and || 
abuse of his power what could not be accom- || 
plished by the power of the sword. The re- || 
bellion lives in his vetoes and acts. 

If some daring usurper, backed by a power- || 
ful faction, and the Army and Navy subject to 
his eall, should proclaim himself king or dicta- 
tor, would not the blood leap in the heart of 
every true American? And yet how tittle less 
than this is the condition of our public affairs, 
and who has not seen on the part of Andrew 
Johnson a deliberate purpose to override the | 
sovereign power of the nation and to usurp | 
| dangerous, dictatorial, and kingly powers? || 
And what true patriot has not felt that in such || 
conflicts of power there is eminent peril to the | 
life of the Republic, and that if some check, 
by impeachment or otherwise, be not put upon | 





these presidential usurpations the fruits of the | 
war will be lost, the rebellion triumph, and the 





| 
| 
| 
| 





| of positive law, | cannot consent that with my 


| ful to the millions whose rights he treacher- 


| industries. 


| impose its 
| criminal. 


| liberty, and I therefore vote to purge the citadel | 
the poe offender of modern times, to repeat | 


last hope of a permanent reunion of the States 
be extinguished for ever? 

For reasons such as these—and for proof of 
which there is much of evidence in the docu- 
ments and records of this trial—but more espe- | 
cially for the violation of the Constitution and 


vote the President shall longer work his treach- 
erous and despotic will unchecked upon my 
suffering countrymen. 

Mr. President, this is a tremendous hour for 
the Republic. Gigantic interests and destinies 
concentrate in the work and duties of the event- 
ful moments through which we are passing. 

I would do justice, and justice requires con- 
viction ; justice to the people whom he has so 
cruelly wronged. I would be merciful, merci- 








ously assails by his contempt for law. I would 
have peace ; therefore I vote to remove from | 
office this most pestilent disturber of public | 
peace. I would have prosperity among the 
people and confidence restored to capital; | 
therefore I vote to punish him whose turbulence 
makes capital timid and paralyzes our national 
I would have economy in the ad- 
ministration of public affairs ; therefore I vote | 
to depose the promoter and cause of unheard || 
of official extravagance. I would have honesty 
in the collection of the public revenues ;_ there- 
fore I vote to remove this patron of the cor- 
ruptionists. I would have my Government | 
respected abroad ; therefore I vote to punish 
him who subjects us to dishonor by treating law 
with contempt. 1 would inspire respect for law 
in the youth of the land; I therefore vote to 
a upon the most exalted 
would secure and perpetuate 


of liberty of him who, through murder, suc- | 
ceeded to the chief command and seeks to 








I fervently pray that this nation may avoida | 


In the eleventh article, among other things, || repetition of that history, in which apostates | 


it is charged that the President did attempt to 
prevent the execution of the act of March 2, 


| 


and usurpers have desolated nations and en- 
slaved mankind. Let our announcement this | 


the hopes and reinflamed the virus of rebellion || 


His || 
us a mighty nation’s verdict, guilty. 
from out the smoke and gloom of the desolated 


| ishment, and of the shame and grief of his 


country. 

We are not alone in trying this cause. Out 
on the Pacific shore a deep murmur is heard 
from thousands of patriot voices; it swells 
over the western plain, peopled by millions 


| more; with every increasing volume it advances 
| on by the lakes and through the busy marts 
| by him, and every obstacle thrown in the way | 
|| of their proper and efficient execution. 


of the great North, and reéchoed by other mil- 
lions on the Atlantic strand, it thanders upon 


While 


South, from the rice-fields and along the great 
rivers, from hundreds of thousands of perse- 
euted and basely-betrayed Unionists, comes 
also the solemn judgment, guilty. 

The criminal cited before this bar by the 
people’s Representatives is, by his answer and 
the record, guilty. 

Appealing for the correctness of my verdict 
to the Searcher of all hearts and to the en- 
lightened judgment of all who love justice, and 
in accord with this ‘‘cloud of witnesses,” [ 
vote guilty. 

Standing here in my place in this mighty 
temple of the nation, and as a Senator of the 
great Republic, with all history of men and 
nations behind me and all progress and human 
happiness before me, I falter not on this ocea- 
sion in duty to my country and to my State. 

In this tremendous hour of the Republic, 
trembling for life and being, it is no time for 
me to shrink from duty, after having so long 
earnestly supported those principles of gov- 
ernment and public policy which, like divine 
ordinances, protect and guide the race of man 
up the pathway of history and progress. As 
a juror, sitting on this great cause of my coun- 
try, I wish it to go to history and to stand upon 
the imperishable records of the Republic, that 
in the fear of God, but fearless of man, I voted 
for the conviction of Andrew Johnson, Presi- 
dent of the United States, for the commission 
of high crimes and misdemeanors. 





OPINION 


OF 


ION. THOMAS W. TIPTON. 


When the act regulating the tenure of civil 
offices passed Congress on the 2d day of March, 
1867, Edwin M. Stanton was Secretary of War, 
having been appointed to said office by Mr. 
Lincoln and confirmed by the Senate January 
15, 1862, and commissioned to hold the office 
‘*during the pleasure of the President of the 
United States for the time heing.’’ The first 
section of the act is as follows: 


“That every person holding any civil office to which 
he has been appointed, by and with the advice and 
consent of the Senate, and every person who shall 
hereafter be appointed to any such office, and shall 
become duly qualified to act therein, is and shall be 
entitled to hold such office until a successor shall have 
been in like manner appointed and duly qualified, 
except as herein otherwise provided: Provided, That 
the Secretaries of State, of the Treasury, of War, of 
the Navy, and of the Interior, the Postmaster Gen- 
eral, and the Attorney General, shall hold their 
offices respectively for and during the term of the 
Presdent by whom they may have been appointed, 
and one month thereafter, subject to removal by an 
with the advice and consent of the Senate.” 


Before the passage of the above recited sec- 
tion the only limit to a Secretary’s term was 
the pleasure of the President; but it was de- 
termined to make the termination definite, and 
hence we have a time specitied beyond which 
it could not extend, namely, one month after 
the expiration of the term of the President by 
whom appointed. 
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The question relative to the Secretary of the 
Interior to be settled, would be: How long 
will his commission run? while the answer 
would be, just one month after the termination 
of the term of Mr. Johnson, by whom he was, 
by the advice and consent of the Senate, ap- 
pointed. So his term would expire on the 4th 
day of April, 1869, which would be the end 
of one month after the expiration of Mr. 


? 


Johnson’s term, in case he filled the full un- | 


expired term of Mr. Lincoln. 


He being in | 
oftice on the 2d of March, 1867, under a com- | 


wission which was a precise copy of Mr. Stan- | 
ton’s, | would look forward, not backward, | 


to find the period of time when the law would 
put an end to his term of office, unless sooner 
removed by and with the advice and consent 
of the Senate. 


To find the limit of Mr. Stanton’s term I | 


would look forward also, and as he is serving 


with the Secretary of the Interior, upon the | 


same term, and under the same identical com- 
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be regarded in the light of one of his original | 
appointments and retire accordingly. 
$y every reasonable rule of construction it || 
seems perfectly plain that Mr. Stanton has not 
been removed by force of the civil-tenure act, 
and consequently is entitléd to its protection, 
which was accorded to him by the Senate when 
they restored him from suspension by their vote 
of January 13, 1868. Having attempted to 
accomplish that, independent of the Senate, 
which he failed to secure when admitting the 
constitutionality of the act by yielding to its 
provision for suspensions, the President has 
certainly been guilty, as charged in the first 
article, of a ‘*‘ high misdemeanor in oflice.”’ 
The plea which he makes in his answer, that 
he does not believe the act of March 2, 1867, 


| constitutional, cannot avail him, since, when 


Congress passed the act and laid it before him 


|| for his signature, he having vetoed it, it was 


mission, I would declare him liable to removal | 


by force of law, just as soon as one month shall | 


have passed after the expiration of the term, 
which is being served out alike by himself and 
the Secretary of the Interior. 

To the objection that the Secretary of the 
Interior was appointed by Mr. Johnson, and 
is serving out his term, while Mr. Stanton was 
appointed by Mr. Lincoln, whose term had ex- 
pired nearly two years before the date of the 
act limiting terms, I reply that the terms of 
these Secretaries are one and the same, and 
there is no period of time subsequent to the 
date of the act at which one Secretary shall 
retire in advance of another. 

In regard to Mr. Stanton’s term having ex- 
pired according to the limitations of this law, 
one month after the death of Mr. Lincoln, I 
deny the proposition: first, because the law 
was not in existence until about two years sub- 
sequent tothatevent. Second, because it could 
not, on the 2d day of March, 1867, act back 
and produce a vacancy in an office already 
filled, every act of which has been regarded 
valid by every branch of the Government. 
Third, because Mr. Stanton has been in office 
ever since the date of the law, and is still per- 
forming the functions of Secretary of War. As 
Mr. Johnson received from Mr. Lincoln the 
War Office with its Secretary, just as he re- 
ceived each one of the other Departments of 
Government with its Secretary, each and all of 
them with subsequent appointments must be 
regarded as of his own appointment, for all 
purposes of the civil-tenure act; and as it is 
impossible to remove a portion in the past and 
the balance in the future, they must all share 
the same fate and be subject to the same limit- 
ations. 

Hereafter there will be no trouble in con- 
struing the law, for one month subsequent to the 
termination of a President’s term will vacate 
every Secretaryship; and if this act had been 
in force at the time of Mr. Lincoln’s death 
Mr. Johnson would have had all the heads of 
Departments at his disposal one month there- 
after. ‘To claim, therefore, that Mr. Johnson 
can remove Mr. Stanton without the advice 
and consent of the Senate is to affirm an 
impossibility, inasmuch as the only period of 
time at which a President can get clear of a 
Secretary independent of the Senate is at the 
end of a month subsequent to the end of a 
President’s term. And unless Mr. Johnson 
will receive a reélection he shall never reach 
that official hour in which Mr. Stanton would 
vacate, by force of law, one month subsequent 
to the expirationof Mr. Johnson’steem, But 
if he should ever reach a second inauguration, 
and the month had expired, and Mr. Stanton 
w:s inclined to remain, he could demand his 
removal independent of the Senate, on the 
grounds that having received him when he re- 
ceived Mr. Lincoln’s term, and having adopted 
him as the legal head of the War Department, 
and all Departments of the Government having 
indorsed the legality of his acts to the last 
hour of his previous term, the Secretary must 
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| be accredited as such. 
| bered, in this eonnection, that it is a high mis- 
| demeanor to attempt to do an act which isa 


then passed over the veto by three fourths of 
each branch of Congress—the provision of | 
the Constitution being thata bill passed by two 


| thirds of each House over the President's veto 


‘* shall become a law.’’ 


a law, he had no discretion but to enforce it as 
such; and by disregarding it merited all the 
penalties thus incurred. 

He is not to be shielded behind the opinions 
of his Cabinet, although they may have advised 
him to disregard the law, since their only busi- | 
ness is to enforce and obey the laws governing | 
their several Departments, and neither to claim 
or exercise judicial functions. 

The plea of innocent intentions is certainly 
not to vindicate him for having violated a law, 
for every criminal would be able to plead jus- 
tifiable motives in extenuation of punishment, 
till every law was broken and every barrier of 
safety swept aside. 

The strongest possible case that can be stated 
would be that of a Senator who might have 
declared his belief of the unconstitutionality | 
of the act of March 2, 1867, before its passage 
over the veto, and now being called upon to 
decide upon the right of the President to dis- 
regard the provisions of this same act. I hold 
that he would be bound by his oath of office to 
demand of the President obedience to its pro- | 
visions until such time as it should be repealed | 
by Congress or annulled by the decision of a 
court of competent jurisdiction. The Presi- 
dent must take care that the laws are faithfully 
executed. 

It is very astonishing that the President 
should deny that Mr. Stanton is protected in 
oflice by the civil-tenure act, after having sus- 
pended him from office under that act on the 
12th of August, 1867, and having reported him | 
to the Senate under the same act as being 
legally suspended, and having, under a special | 
provision of the same act, notified the Secre- 
tary of the Treasury of his action in the prem- 
ises; for unless he was legally Secretary of War 


| 
| 


| 
he was not subject to such suspension. i] 


It has been argued that as Mr. Stanton has | 
continued to oceupy the War Office, and the 


| removal has not been entirely completed, the 


penalty for removal cannot attach; but Mr. 


tary of War at his Cabinet meetings, thus 
affirming bis belief that Thomas is entitled to 
It should be remem- 


misdemeanor. The removal of Mr. Stanton 


| against Jaw would be a high misdemeanor, and 


es effort in that direction, issuing 


a 
orders, withdrawing association from him, and 


| accrediting another, does, in my opinion, con- | 


stitute a high misdemeanor. leet 
By article two he stands charged, during 
the session of the Senate, with having issued a | 


letter of authority to Lorenzo Thomas, author- || 
izing him and commanding him to assume and | 


exercise the functions of Secretary of the De- 
partment of War, without the advice and con- 
sent of the Senate, which is charged to have 
been in violation of the express letter of the 
Constitution and of the act of March 2, 1867. | 


|| punishments, in the discretion of the court. 


|| a law of the United States, which provi 
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Of his power to appoint the Constitation, 
article two, section two, says: 


“ He shall nominate, and by and with the advice 


| and consent of the Senate shall appoint.” 


In this case he claimed a vacancy to which 
he might appoint independent of the Senate, 
while the Constitution affirms that the Pres- 
ident shall have power to fill up all vacancies 


| that may happen during “the recess of the 


Senate,”’ not during the session of the Senate. 

It is only necessary to quote the charge, the 
text of the Constitution, and his own admis- 
sion in his answer, that he “did issue and 


| deliver the writing as set forth in said second 


article, in order to establish the commission 
of an unconstitutional act.”’ But the language 
of the act of March 2, 1867, is equally explicit. 
It affirms in section six— 

“That every removal, appointment, or employ- 


| ment made, had or exercised contrary to the pro- 


visions of this act, and the making, signing, sealing, 
countersigning, or issuingof any commission or letter 
of authority for or in respect to any such appoint- 


| ment oremployment, shall bedeemed, and are hereby 
| declared to be, misdemeanors; and upon trial and 


Having thus become || conviction thereof every person guilty thereof shall 


be punished by a fine not exceeding $10,000, or by 
imprisonment not exceeding five years, or both said 


If Mr. Stanton was protected by the first 


'| clause of section one, the issuing of the letter 


| to Thomas drew upon the author the penalty ; 
| but if he was covered by the aa the va- 
| cancy had not happened and the consequence 
was the same. And if the President, during 
| session of the Senate, can remove one officer 
| and appoint ad interim, so he may remove any 
| or all, and thus usurp Departments and offices, 
| while the people seek in vain for the restrain- 


'| ing and supervising power of a prostrate and 
| insulted tribunal. 


The first article, affirming the illegal removal 
of Secretary Stanton; the second, charging the 
illegal issue of the letter of authority to ‘Thomas, 
and the third, affirming the ad interim appoint- 
ment of General Thomas, admitted as facts 
| and established by evidence, are the founda- 
tions of the whole impeachment superstructure. 

The fourth, relativeto an unlawful conspiracy 


} 
| 
} 
| 
} 


|| with respect to intimidating the Seeretary of 


War; the fifth, aflirming acombination to pre- 
vent the execution of alaw; thesixth, charging 


|| @ conspiracy to seize and possess the property 


| of the War Department in violation of an act 
of 1861; the seventh, charging a like intent in 
violation of an act of 1867; and the eighth, 
charging the appointment of Thomas with 
intent to control the disbursements of the War 


|| Department, are all more or less incidental 


| acts, springing from or tending to the same 
criminal foundation charges, and may or may 


'| not be considered established without affecting 


| the original articles. If, however, the first 
| three are not sustained, these will not be likely 
| to receive more than a passing notice. 
| ‘The ninth article charges the President with 
having instructed General Emory that - ot 
es that 
‘ali orders and instructions relative to mili- 
| tary operations issued by the President or See- 


‘| retary of War shall be issued through the Gen- 
| Johnson receives General Thomas as Secre- || 


eral of the Army, and, in case of his inability, 
| through the next in rank,’’ was unconstitutional 
| and in contravention of the commission of said 
Emory, in order to induce him to violate the 
laws and military orders. 

It appears that while General Emory was 
acting under a commission requiring him to 
observe and follow such orders and directions 
as he should receive from the President and 
| other officers set -over him by law, an order 

reached him embodying a section of law, which 
| law had been previously approved by the Pres- 
| ident himself, but, as it provided that orders 
| from the President and Secretary of War should 
be issued through the General of the Army, or 
next in rank, and the President being engaged 
' to remove the Secretary of War and thwart 
| the action of the Senate, in a discussion with 
General Emory, as to his duty as an officer, 


|| said, ‘* This (meaning the order) is not in con- 


| formity with the Coastitution of the United 
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States, which makes me Commander-in-Chief, | OPINION | and to prevent the execution of the other acts a . 
or with ro terms of your commission.’’ While | oF '| Passing over the question whether an attempt ‘hat 
General Imory was inclined to obey the order | s e a aie to prevent the execution of a statute witho: er 
the President could not command him but | HON. THOMAS A. HENDRICKS. anaes is a misdemeanor, doa ta aoe ris 
through General Grant's headquarters, and | —- does not so declare, the question arises whether per 
thus would have to make public his military In the eleven articles of impeachment the | it can be a crime or misdemeanor in a single It 
orders; but, if General Emory could be made || President is charged, in the different forms of || person, without combination or conspiracy with luct 
to believe the order was in conflict with his || statement, with six acts of official misconduct, || others, to devise and contrive means withoy: am 
commission and the Constitution, and could as follows: || executing the schemes? ‘To devise or contrive yn 
be induced to disregard it, then the President || 1. The removalof Mr. Stanton fromtheoflice || is an intellectual process, and when not exe. n> a 
could secretly issue orders to him and accom- || of Secretary of War. | cuted by acts done cannot be punished as a of tl 
plish his designs. He could only have desired || 2. The appointment of Lorenzo Thomas, the || crime, however unworthy or vicious. Can we : not 
to cause General Emory to see his duty in || Adjutant General of the Army, to the oflice of || undertake the punishment of the thoughts, it M 
such light as to disregard this legal order, and, Secretgry of War ad interim. || Opinions, purposes, conceptions, designs, de ‘en 
if Emory had yielded to his construction of 3. The conspiracy with said Thomas to pre- || vices, and contrivances of men when not car. Mr 
law and Constitution, he could have sheltered || vent the execution of the tenure-of-ollice act Ly || ried into acts? The cleventh article does not aha 
himself under his commission and trampled | hindering Mr. Stanton from holding the oflice } attempt the definition ofa crime, unless, indeed with 
the law under foot. | of Secretary of War. || we hold the vicious thoughts and evil purpos : al 
This effort to tamper with an officer who | 4. The structions to General Emory that || of public officers to be such in the absence of ala 
was obeying the law of his Government is char- 1 the second section of the act of March 2, 1867, | any law so declaring. ai 
acterized very mildly by the charge of repre- || requiring all military orders made by the Presi- || In the presence of the provision of the Con- = ‘ 
hensible. It should be make acrime of serious || dent or Secretary of War to be issued through | stitution of the United States which protects ane 
magnitude for a President to command a mili- || the General of the Army, was unconstitutional. || the right of free speech, and in the absence of 7 H 
tary officer to violate a law which was promul- || 5. The President’s speeches against Con- || any law, State or Federal, declaring its exer. Mr 
gated in orders, in accordance with all the || gress. || cise in any manner or by any person to be a the 
forms of national legislation. In this case the || 6. The denial of the authority of the Thirty- || crime, it is not necessary to examine the tenth Der 
experiment upon the officer’s fidelity and firm- || Ninth Congress by the attempt on the part of || article, which rests its charge of a misdemeanor Mr 
ness seems to have gone no further than to || the President to prevent the execution of the || upon the President’s speeches made to the of t 
discover that General Emory could not be || tenure-of-oflice act, the Army appropriation || people, in response to their calls, in his capacity time 
tampered with, and then the effort was dropped || act, and the act to provide for the mpre efli- || as a citizen, and not in the exercise of his the 
on the very verge of criminality. || cient government of the rebel States. office. rete 
The tenth article charges the President with | The sixth eharge is fourd in the eleventh || In our country, as long as the Constitution the 
having, at Washington city, Cleveland, Ohio, || article. The respondent in his answer has || stands, no legislative body can make it a crime séss 
and St. Louis, Missouri, indulged in language || taken exception to the sufficiency of the state- || to discuss the conduct of public officers with the 
tending to bring into disgrace and ridicule, |) ments contained in'that article, upon the ground | entire freedom, and the House of Kepresent- be 1 
contempt and reproach, the Congress of the || that the alleged acts of the President, which || atives cannot, by any procceding whatever, Uni 
United States, which utterances were ‘‘ highly | he did in his attempts to prevent the execution shield itself from individual criticism and pop- can: 
censurable in any, and peculiarly indecent and || of the said laws, are not stated, but itisaverred || ular review; and any effort to do so betrays shal 
unbecoming in a Chief Magistrate.” ~ | only that he did unlawfully devise and contrive || couscious.weakness, and disturbs public con- rec 
Under ordinary circumstances | would allow || and attempt to devise and contrive means to || fidence. . Sta 
the utmost latitude of speech, and would never | prevent theirexecution. ‘Che exception seems The ninth article rests upon the conversa- den 
attempt to apply a corrective only where the || to be sufliciently supported by the well estab- | tion between the President and General [Em- said 
crime became magnified by virtue of the pecu- || lished and reasonable rule of pleading, that || ory. In that part of the President's conduct the 
liar surroundings. If the President had gone 1 charges preferred against a party in any judi- 'no fault can be found, much less a violation Sta 
upon the stump with inflammatory language in || cial proceeding shall be stated with such rea- || of law. He had been informed by a member rep 
order to assist in leading or driving States out || sonable certainty that the accused may know || of his Cabinet that there were evidences ot ten 
of the Union, then I would hold him responsi- || the nature of the charge, its scope and limit, || important changes of the military forces at and rep 
bie for the character of his act. And when the | the character of evidence that may be brought || near this city. It was his right and, perhaps, mo! 
very life of the nation is imperiled by the |) against him, and the class of evidence that may || his duty to become informed of the extent and two 
absence of ten States, and all legal efforts are || be invoked in his defense. Until accusations |} purpose of any such movements. | He sent tert 
making to induce their early return, if I find || are stated with such reasonable certainty courts || for General Kmory to make the necessary in- mis 
him denying the legal and constitutional au- || do not require the accused to answer. The || quiries. In the course of the conversation and 
thority of Congress, and charging disunion, || eleventh article should have stated what means || General Emory called his attention to the sec 
usurpation, and despotism upon the represent- | were devised and contrived, or attempted to || order issued in pursuance of the section of the un 
atives of the loyal people, thus strengthening || be devised and contrived, so that this court || law requiring all military orders from the Pres- Lin 
the evil passions of malcontents and rebels, on || might decide whether they amount to a high |} ident to be issued through the General of the of} 
account of the tendency of his teachings, I || misdemeanor; and if so, that the respondent || Army; and then the President expressed the to « 
should not hesitate to declare his conduct a || may know the nature of the evidence that may || opinion that it was unconstitutional thus to cus 
high misdemeanor. || be brought against him, and the character of || control him in the exercise of his constita- offi 
ior the reasons just specified I would find || evidence he may offer in his defense. This || tional powers as Commander-in-Chief of the wh: 
him guilty of a misdemeanor on the evidence || view in the pleading is not removed by the |} Army. He went no further than the expres- is ( 
sustaining the first allegation of the eleventh || averment that the means were devised and con- || sion of that opinion; he gave no orders to wh 
article, which charges him with denying the || trived to prevent. Mr. Stanton’s return to the || General Emory, nor does it appear that at any ant 
authority of Congress to propose amendments || War Department after the decision of the Sen- || time he has disregarded the said law. In any wh 
to the Constitution. I would also hold him || ate upon the reasons for his suspension. Rea- || proceeding less grave than the present it would un 
responsible for devising means by which to || sonable certainty requires that the means de- || be regarded as frivolous to charge it as a crime ele 
prevent Edwin M. Stanton from resuming the || vised and contrived should be stated. If the || that an opinion had been expressed upon the 
functions of Secretary of War on the Senate || means were stated, the Senate might not agree || constitutionality of any law. ch: 
having voted his restoration from the Presi- ] with the House of Representatives that they || The fourth, fifth, sixth, and seventh articles pre 
dent's suspension. And of his guilt relative |} were ‘‘ unlawfully’? devised, but might hold || charge a conspiracy between the President and vis 
to impeding the proper administration of the || them lawful and proper. If the device and con- || General Lorenzo ‘Thomas to prevent Mr. Stan- Ca 
reconstruction laws of Congress, by discour- || trivance were the appointment of assuccessor, || ton’s holding the oflice of Secretary of War, sp 
aging and embarrassing officers of the law, | or proceedings in the courts to test a right || and to obtain the custody and charge of the ide 
and using such defiant language as had all the || claimed on the one side, and denied on the || property of the United States in the War De- an 
foree of commands upon rebels, 1 have not || other, then the averment that it was ‘‘unlaw- || partment. It is not necessary to notice the be 
the shadow of a doubt. || fal’? would fall. averments, in two of these articles, of a pur- tia 
‘The only matter of astonishment is thatan || But beyond the question of pleading, the || pose to resort to intimidation and threats, and ste 
Executive so unscrupulous and so defiant of || question arises whether the eleventh article || to use force, inasmuch as the evidence wholly lar 
codrdinate power has been allowed so long to | defines any high misdemeanor, or even any act || fails to show that the President at any time ure 
defy the people's representatives and defeat the || of official misconduct. As inducement, it is || contemplated a resort to either; and it does tio 
solemnly-expressed enactments of their will. | stated, that as far back as August, 1866, the || appear that there was no resort to either. 1n sid 
Believing that the stability of government || President, in public speeches, did question the | the absence of intimidation, threats, and force bil 
depends upon the faithful enforcement of law, || lawful authority of Congress; and it is then || in the purpose and conduct of the President at 
and the laws of a republic being a transcript || averred that as late as February, 1868, in pur- | and General Thomas no case is made within the 
of the people’s will, and always repealable by || suance of that declaration, he did “attempt to || the conspiracy act of July 31, 1861. But it th 
their instructions or change of public servants, || preventthe execution of’’ the said several acts, || appears ‘o me that it cannot be said that the m¢ 
1 would demand their enforcement by the || by ‘devising and contriving, and attempting || President and General Thomas conspired to- re 
President, independent of any opinion of his || to devise and contrive, means by which he || gether when the former issued to the latter the Hi 
relative to necessity, propriety, or constitu- || should prevent’? Mr. Stanton from resuming || ad interim appointment, and the latter ac: Wi 
tionality, |i the functions of the office of Secretary of War, || cepted it, It is plain that the President issued Cg 
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a claim of legal right, and 
that General Thomas received them because, 
as a subordinate officer, he thought it was his 
duty. Such conduet does not define a con- 

racy. 

“It only remains for me to consider the con- 


she orders under 


duct of the President in issuing the order for 


the removal of Mr. Stanton from the office of 


‘Secretary of War, and the ad interim appoint- 


ment of General Thomas. ‘The force and effect 
of the ad interim appointment must depend 
upon the validity of the order for the removal 
of Mr. Stanton. If the removal did not in law 
take place upon the issue of the order, then, as 
Mr. Stanton did not surrender the office, the 
.ppointment did not clothe General Thomas 
with any authority—it was a blank, without 
legal foree ormeaning. If Mr. Stanton’s com- 
mission did not become revoked, the appoint- 
ment of General Thomas was of no more force 
or consequence than a second deed by the 
same grantor. 

Had the President the authority to remove 
Mr. Stanton? ee the provisions of 
the act of August 7, 1789, creating the War 
Department and the terms of his commission, 
Mr. Stanton held the office ‘‘ during the pleasure 
of the President of the United States for the 
time being.’’ ‘That act expressly recognized 


the power of the President to remove the Sec- | 


retary of War at anytime. It did not confer 
the power, but recognized it as already pos- 
sessed, the provision being that ‘‘ whenever 
the said principal officer (the Secretary) shall 
be removed from oflice by the President of the 
United States, and in any other case of va- 
eancy,’’ the chief clerk of the Department 


shall for the time being have charge of the | 


records, books, &e. Under that law, Mr. 
Stanton received his commission from Presi- 
dent Lincoln, January 15, 1862, ‘* to hold the 
said office, with all the powers, &c., during 
he pleasure of the President of the United 
States for the time being.’’ Has that law been 
repealed or amended in that respect. 
tenure-of-office act of March 2, 1867, has no 
repealing clause, and therefore repeals or 
modifies the act of 
two acts cannot stand together. Mr. 
term of office, as fixed by the law and his com- 
mission, was during the will of the President, 
and I think a proper construction of the first 
section of the tenure-of-oflice act leaves that 
unchanged. He was appointed during Mr. 
Lincoln’s first term, which expired on the 4th 
of March, 1865, and therefore rt is unnecessary 
to consider the question which has been dis- 
cussed, whether Mr. Johnson is filling the 
office for Mr. Lincoln’s unexpired term, or 
whether he has his own term of office; for it 
is quite certain that heis not in the term during 
which Mr. Stanton was appointed. 
and second terms of the presidential office for 
which Mr. Lincoln was elected were as distinct, 
under the Constitution, as if another had been 
elected in his stead for the second. 
If the tenure of Mr. Stanton’s 
changed by the tenure-of-oflice act it is by the 
proviso to, the first section, and clearly the pro- 
viso has no such effect. The proviso is that the 
Cabinet officers ** shall hold their offices re- 
spectively for and during the term of the Pres- 
ident by whom they may ; have been appointed, 
and for one month thereafter.’’ Not having 
been appointed during the existing presiden- 
tial term, Mr. Stanton has no new term be- 


stowed upon him, but he still holds, in the | 


language of his commission, ** during the pleas- 
ure of the President.” This obvious construc: 
tion of the language is strengthened by a con- 


- leration of the history of the tenure-of-office | 
bill, It first passed the Senate in such form || 


as expressly to exclude all Cabinet officers. In 
the House it was so amended as to include 


them. The Senate disagreed to that amend- 
ment. A committee of conference was the 


result of this disagreement between the two || 


Houses. In this condition of the measure it 
will be observed that the Senate insisted that 
Cabinet officers should not be included at all, 


The || ‘ 


1789 only so far as the | 
Stanton’s | 


The first | 


office be | 


and the House insisted that they should be 
ine luded just as other officers are. ‘I'he con- 
ference committee considered this question of 
disagreement and settled it upon the propo- 
sition, then supposed to be just, that each 
President shall have the selection of his own 
Cabinet officers, and shall not be required to 
continue the Seeretaries of his predecessor. 
The Senate conceded that a President, having 
selected his own Cabinet, shall continue them 
during his term, and the House conceded that 
he shall not be required to continue the Cabi- 
net of his predecessor, or any member thereof. 
Upon that adjustment the bill passed. This 
construction was then put upon the proviso in 
the Senate—for when the bill came back from 
the committee with the proviso, as the « 
promise between the two Houses, Mr. Suzr- 
MAN, of the committee, said: 
“That this provision does not apply to the pres- 
ent dase is shown by the fact that its I: anguage is so 
| framed as not to apply to the present President. The 
Senator [Mr. Doo.irtLe) shows that himself, and 
argues truly that it would not prevent the present 
President from romov ing the Secretary of War, the 
Seeretary of the Navy, and the Secretary of State.” 
| ‘This construction of the bill was then acqui- 
| esced in by the silence of the other members 
| of the conference committee, and not disagreed 
to by any Senator; and thereupon the Senate 
agreed to its passage. And now, by adhering 
to that construction, we have just what the 
Senate then intended, what is plainly just and 
right—that the President she all select his own 
constitutionai advisers—and what will promote 
the harmony and eflicient action of the exec- 
| utive department, and we avoid a question of 
serious difficulty. If the act be so construed 
as to include Mr. Stanton’s case, the constitu- 
tional question arises whether Congress can by 
law extend the term and change the tenure of 
an Office after the appointment has been made 
with the consent of the Senate. Such con- 
struction would allow that after the appointing 
power under the Constitution had bestowed the 
office, the legislative department, having no 
power of appointment, might bestow an addi- 
|| tional term upon the officer, and thus become 
an appointing power. It is gratifying that the 
language of the act, the history of its enact- 
ment, the le gislative construction, the obvious 
intention of the Senate, and the highest inter- 
ests of the public service all allow me to so 
construe the act as to avoid this grave question. 
Mr. Stanton’s case not being within the tenure- 
of-oflice act, the power of the President to 
make the removal is beyond doubt; and the 








power to make the appointment of General 
Thomas ad interim? ‘There is great force in 
the opinion that has been ¢xpressed that the 
constitutional obligation upon the President to 
see that the laws be executed carries with it 
| the power to use such agencie S as may be 


provision. 
the case of a vacancy in an office and until it 


from the post of duty, or other disability of an 
officer to discharge the duties, the President 
might designate some person to discharge them 
in the mean time, to the end that the laws might 
be executed and the public service suffer no 
harm. And this opinion seems tu have been 
|| entertained by our most eminent and revered 
Presidents, for they made very many such ad 
| inderim appointments without the pretense of 
legislative authority. But in the case now be- 
fore this court we need not consider this ques- 
tion, for, in my judgment, the authority of the 
President to make the ad interim appointment, 
as well during the session as the recess of the 
Senate, is clearly established by law. 


vides as follows. 

“That in case of the death, absence fr6m the seat 
of Governmen'. o1 sickness of the Secretary of State, 
of Secretary ofthe Treasury, or of the Seerctary of 
the War Department, or of any officer of either of 
the said Departments whose appointment is not in 

the head thereof, whereby they cannot perform the 
duties of their said respective offices, it shall be law- | 
\t ful for the President of the United States, in case he 
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only question remaining is, did he have the | 


| clearly necessary in the absence of legislative || 
In that view it would appear that, in 


could be filled, in the case of sickness, absence | 


Section eight of the act of May 8, 1792, pro- | 
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| shall think it. necessary, to authorize any person or 
persons, at his discretion, to perform the duties of 
the said respec tiv e offices until a successor be ap- 
pointed, or until such absence or inability by sick- 
ness shall cease.” 

It will be observed that this section author- 
ized ad interim appointme nts only in three of 
the Departments, that is, in the Departments 
of State, Treasury, and War ; and only in three 
eases, that is, the cases of death, absence from 
the seat of Government, and sickness of the 
head of the Department or other officer. It 
fails to provide for the temporary supply of 
the service of any vacancy occurring otherwise 


than by death. That omission was in part 
supplied by the act of February 1, , but 
| only as to the same three Departments. That 


act is as follows: 

** Bett enacted by the Senate and House of Representa- 

| tives of the United States of America in Congress assem- 
bed, That in case of vacancy in the office of Secretary 
of State, Secretary of the Treasury, oref the Secretary 
of the Departo rent of War, or of any officer of either 
of the said Departments whose appointment is not in 
the head thereof, whereby they cannot perform the 
duties of their said respective offices, it shall be law- 
ful for the President of the U nite d States, in case he 
shall think it necessary, to authorize any person or 
persons, at his discretion, to perform the duties of 
the said respective offices until a suce eer he ap 
pointed or such vacancy be filled: Proveded, That no 
one vacancy shall be supplie a in manner aforesaid 
for a longer term than six months. 


It will be observed that this act of 1795 pro- 
vides a temporary supply of the service in all 
cases of vacancies, whether caused by death, 
resignation, removal from oflice, or expiration 
| of the term, but makes no provision for the 

cases of temporary disability already provided 

for by the act of 1792, and therefore does not 
|| repeal that act. Both acts remained in force 

without further legislation on the subject until 
the passage of the act of Lebruary 20, 1863, 
whic h is as follows: 

“That in case of death, resignation, absence from 
the seat of Government, or sickness of the head of 
any executive Department of the Government, or of 
any oflicer of either of the said Dep artme nts whose 
appomtmentis notinthe head thereof, whereby they 
cannot perform the duties - resp tive ollices, 
it shall be lawful for the President of the United 
States, in case he shall think it necessary, to author- 
ize the head of any other executive Department, or 
other officer in either of said De par tments, whose 
| appointment is vested in the President, at his dis 

cretion, to perform the duties of the said respective 
| offices until a successor be appointed, or until such 
ahsence or inability by sickness shallcease: Provided, 
That no one vacancy shall be supplied in manner 
aforesaid for a longer term than six months.” 

The legislative purpose in the enactment of 
this law was not to repeal the act of February 
13, 1795, but to extend the provisions of the 
act of May 8, 1792, to the other Departments. 
During the previous month President Lincoln 
| had ealled the attention of Congress to the 
subject in the following message: 

WASHINGTON, January 2, 1863. 
To the Senate and House of Representatives: 

I submit to Congress the expediency of extending 
to other Departments of the Government the author- 
ity conferred on the President by the eighth section 
of the act of the 8th of May, 1792, to appoint a person 
to temporarily discharge the duties of Secretary of 
State, Secretary of the Treasury, and Secretary of 
War, in case of the death, absence from the seat of 
Government, or sickness of either of those officers. 
ABRAHAM LINCOLN, 
It was in response to that message that the 
| act of 1863 was passed, and it does not appear 
that the attention of Congress was at all called 
to the actof 1795. Neither its history nor the 
provisions of the act of 1863 justify us in believ 
ing that it was the intention of Congress thereby 
to ‘repeal the act of 1795. The acts are not 
| inconsistent; both can stand; both must re- 
| main, for the act of 1795 provides for two cases 
| of vacancy—by removal and by expiration of 
| the term—not provided for in the act of 1863. 
It is not questioned that the act of 1795, if un- 
repealed, confers upon the President the power 
!! to 'ptovide temporarily for the service im the 
| 
' 


t i 
of their 


case of a removal, and, therefore, | need not 
further consider this part of the case, except to 
add that the tenure-of-office act does not, in 
terms or by implication, repeai either the act 
of 1795 or the act of 1868. It has no repeal- 
ing clause, and there is no such inconsistency 
in ‘the provisions of the acts as to cause a re pe ‘el 
i| by implication. There ig the same necessity 
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for a supply of the temporary service by ad in- 
terim appointments, in cases of vacancy, sick- 
ness, absence, or other disability, as before the 


gress cannot be understood to have intended 
to leave such cases unprovided for. 

Whoever proposes to convict the President 
as of a crime for the ad interim appointment 
of General Thomas should stop to consider 
the many cases in which his illustrious prede- 


cessors exercised the same power during the | 


session of the Senate, as well as during the 
recess, under the Constitution, and without the 
pretense of legislative authority, In this opin- 
ion but a few of the many cases proven can be 
cited. It will be borne in mind that the acts 
of 1792 and 1795, authorizing temporary ap- 
pointments, did not include the Navy, Interior, 
and Post Office Departments, and that until 
1863 no law extended the authority over them, 
and therefore appointments made by the Presi- 
dent in those Departments to supply the tem- 
porary service were made under the constitu- 
tional duty and authority to see that the laws 
be exeented and not under any statute. 

On the 9th July, 1836, President Jackson 


| expressed, that if a technical violation of law 


| 


' 
passuge of the tenure-of-office act, and Con- | 





appointed John Boyle, the chief clerk of the | 
Navy Department, to discharge the duties of || 


Secretary during the absence of the Secretary. 
The Senate had then adjourned five days. 

On the 6th October, 1838, President Van 
Buren made the same appointment. 

On the 19th March, 1841, President Har- 
rison appointed John D. Simmes to be acting 
Secretary of the Navy during the absence of 
the Secretary. 

On the 13th May, 1851, President Fillmore 
appointed ©, M. Conrad, the Secretary of War, 
to be ‘acting Secretary of the Navy ad in- 


terim’’ during the absence of the Secretary ; || 


and on the 3d August, 1851, the same Presi- 
dent appointed W. A. Graham, the Secretary 
of the Navy, to be acting Secretary of the 
Interior. 

And on 22d September, 1862, President 
Lincoln appointed John B. L. Skinner, then 
the acting First Assistant Postmaster General, 
to be acting Postmaster General ad interim, 
the Postmaster General being absent. 

On the 29th of June, 1860, four days after 
the adjournment of the Senate, the postmaster 
of New Orleans was removed and the office 
fame in the hands of a special agent by 

’resident Buchanan, Joseph Holt being Post- 
master General, 

On the 10th day of May, 1860, the Senate 
then being in session, President Buchanan 
removed Isaac V, Fowler, the postmaster at 
New York, and placed the office in the hands 
of a special messenger. 

On the 2ist of January, 1861, the Senate 
being in session, he took the Milwaukee post 
office out of the hands of the postmaster, and 
placed it in the charge of a special agent. 
a Joseph Holt was then Postmaster Gen- 
eral. 

On the 20th of June, 1864, the Senate being 
in session, President Lincoln removed Isaac 
Henderson from the office of navy agent at 
New York, and instructed a paymaster of the 
Navy to take charge of the office. 

On the 26th of December, 1864, the Senate 
being in session, President Lincoln removed 
James 8. Chambers from the office of navy 
agent at Philadelphia, and placed Paymaster 
Watson in charge. ‘These two offices were 
highly important, both in view of the duties to 
be discharged and the emoluments received by 
the incumbents. 

On the 19th of December, 1840, Thomas 
Eastin, the navy agent at Pensacola, was, by 
order of President Van Buren, ‘‘ distnissed 
from the service of the United States,’’ and 
Purser Dudley Walker appointed to take charge 
of the office. The Senate was then in session. 

These are but a few of the hundreds of cases 
that might be cited to show that the practice 
of making ad interim appointments has been 
uniform, whether authorized by statute or not. 

I cannot concur in the opinion that has been 
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has been established the Senate has no discre- 
tion, but must convict. I think the Senate 
may judge whether in the case a high crime 
or misdemeanor has been established, and 
whether in the name of the people the prose- 
cution ought to be made and sustained. Van_ 
Buren was not impeached for the removal of 
the Pensacola navy agent and the designation 
of Purser Walker to take charge of the office. 
President Jackson was not impeached for the 
ad interim appointment of Boyle as Secretary | 


_of the Navy under a claim of constitutional au- | 


_ of Secretary of War ad interim upon the res- 


| precedents, not going back of Jackson’s ad- | 


thority, withgut any statute allowing it. Pres- | 
idents Harrison and Fillmore were not im- 
peached for making ad interim appointments 
of Secretary of the Navy, with no statute au- | 
thorizing it. President Buchanan was not im- | 
peached for removing the postmaster at New | 
Orleans and filling the place ad interim, not 
for removing Fowler, the postmaster at New | 
York, during the session of the Senate, and 
supplying the place ad interim, with no statu- | 
tory authority; nor was he impeached for au- | 
thorizing Joseph Holt to discharge the duties | 


ignation of John B. Floyd, though the Senate 
called upon him for his authority, and in his 
reply he cited one hundred and seventy-nine | 


ministration, Mr. Lincoln was not impeached 
for the appointment of General Skinner Post- | 
master General ad interim, without any statute | 
authorizing it, nor for the removal of Isaac | 
Henderson, navy agent at New York, during 
the session of the Senate, and the ad interim 
appointment of Paymaster Gibson to the office ; 
nor for the removal of Chambers, the navy | 
agent at Philadelphia, during the session of | 
the Senate, and the appointment of Paymaster | 


| Watson ad interim to the office, there then 


| being no statute authorizing it. 


He was not. 


| impeached for continuing Major General Frank | 
| P. Blair in command long after the Senate had 








| declared by resolution that in such case the | 


office could not be held ‘‘ without a new ap- 
pointment in the manner prescribed by the | 
Constitution ;’’ nor for appointing at one time 
any more generals in the Army than the laws 
allowed. 

Supported by a long line of precedents, com- 
ing dareegh our whole history, unchallenged | 
and unrebuked by Congress, President John- | 
son stands before us upon these charges; and | 
I ask my brother Senators what answer we will | 


make to the people when they ask us why we || 


selected him for a sacrifice for doing just what | 
was always recognized as right in his prede- 
cessors? Upon my oath I cannot strike such 
a blow. . 

The judgment of the First Congress was that | 
the President has the right under the Consti- | 
tution to remove the Secretaries, and that judg- | 
ment is supported by the uniform practice of | 
the Government from that day till the meeting | 
of the Thirty-Ninth Congress. The evidence | 
shows that Mr. Johnson was advised by every 
member of his Cabinet, including Mr. Stanton, | 
that he had that right under the Constitution, | 
and that Congress could not take it from him | 
nor impair it, and therefore it was his duty to | 
veto the tenure-of office bill; and that the bill | 


did not include the appointments made by Mr. 
| Lincoln ; and that, notwithstanding the pas- 


sage of the bill, he would have the right to) 
remove the Secretaries of War, of State, and 
of the Navy. This advice was given by the 
members of the Cabinet under the obligations | 
of the Constitution and of their oaths; and 
now, if we say that he, being so informed and | 
advised, was guilty of a crime in demanding 
the right to select his own constitutional ad- | 
visers, as it has been conceded to all the Pres- 
idents, and for that drive him from his office 
and give ft to a member of this body, it does 
seem to me that we will do an act of such 
flagrant injustice and cruelty as to bring upon 
our heads the indignant condemnation of all 
just men, and this impeachment will stand 


itself impeached before the civilized world. 








| 











yp 


OPINION 
OF 


TIMOTHY O. HOWE, 


One of the questions involved in the cop. 
sideration of this cause is, whether the Pregj. 
dent is or is not intrusted by the Constitution 
with the power to remove the heads of the 
Executive Departments. Those who now assert 
he has such power, instead of attempting to 
prove it from the text of the Constitution, gen. 
erally prefer to rely upon the debate which 
took place in the House of Representatives of 
1789, and the act, of July 27 of that year, “ for 
establishing an“executive Department to be 
denominated the Department of Foreign Af. 
fairs.’’ Now, I insist that what powers are 
or are notin the Constitution cannot be proved 
by reference to the annals of debates or to the 
Statutes-at-Large. The Constitution speaks 
for itself. What its framers intended must be 
gathered from the clauses to which they agreed, 
and not from clauses agreed to by any Con- 
gress whatever. 

But if the debate and the statutes were both 
evidence upon the point they would not prove 
the power in question to be in the Constitu- 
tion. That debate commenced on the 19th of 
May, 1789, upon the proposition to make the 
Secretary for Foreign Affairs ‘*‘ removable at 
the pleasure of the President.’’ It was objected 
that, by the terms of the Constitution, an officer 
could only be removed by impeachment betore 
the Senate. On the contrary, Mr. Madison 
said ‘‘he believed they would not assert that 
any part of the Constitution declared that the 
only way to remove should be by impeach- 
ment. The contrary might be inferred, be- 
cause Congress may establish offices by law ; 


ay 
— 


TION. 


| therefore most certainly it is in the discretion 


of the Legislature to say upon what terms the 
office shall be held, either during good behavior 
or during pleasure.’’ During that debate no 
less than twenty-five speeches were made. 


| Throughout the debate the issue was, Can Con- 


gress authorize the President to remove from 


| office, or is impeachment the only method of 


removal allowed by the Constitution ? 

Nearly a month later, on the 16th of June 
following, thie debate was renewed upon a bill 
to establish a Department of Foreign Affairs. 
The first.section provided that the Secretary 
should ‘‘be removable at the pleasure of the 
President.’’ Mr. White, of Virginia, moved 
to strike out these words. Upon that motiona 
long debate ensued, running through several 
days. Inthe course of it Mr. Madison assumed 
a new ground of defense. In the former 
debate he had asserted that Congress could fix 
the tenure of the oflice as it pleased ; that that 
power was a necessary incident of the power 
to create the office. In this debate he started 
the idea, for the first time, that the President 
could control the tenure as an incident of 
executive power. 

The idea was broached cautiously and with 
evident hesitation. He acknowledged it was 
an afterthought. And he introduced it in these 
words: 


“T have, since the subject was last before the 
House, examined the Constitution with attention, 
and [ acknowledge that it does not perfectly corre- 
spond with the idea I entertained of it from the first 
glance. [am inclined to think that a free and sys- 
tematic interpretation of the plan of Government 
will leave us less at liberty to abate the responsibility 
than gentlemen imagine.” * Soa. 

“ By a strict examination of the Constitution on 
what appears to be its true principles, and consider- 
ing the great Departments of the Government in the 
relation they have to each other, I have my doubts 
whether we are not absolutely tied down to the con- 
struction declared in the bill.” 


Of those who affirmed and those who denied 
the power of removal to be in the President, 
during the debate, the numbers were about 
equal. Upon taking the vote on the mot:ci 
to strike out, the noes were 34, while the ayes 
were but 20. 

But it is evident from the nature of the 
question that the majority numbered all those 


ll who believed the Constitution conferred the 
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power of removal on the President, and all || 
those, also, who thought Congress could and 
ought to confer it on him. . 
Mr. Sedgwick, of Massachusetts, called at- 


tention to this fact at the time. He said: 

“Tf I understand the subject rightly there seem to 
he two opinions dividing the majority of this House. 
Some of these gentlemen seem to suppose that, by | 
the Constitution, and by implication and certain 
deductions from the principles of the Constitution, the 
power rests in the President. Others think that it is 
a matter of legislativedetermination, and that they 
must give it to the President on the principles of the 
Constitution.” 

The minority do not seem to have been sat- | 
isfied with the victory achieved by that com- 
bination of forces. Accordingly, on the 22d 
of June, Mr. Benson, of New York, who was 
of the majority, proposed once more to strike 
out those words in the first section which were 
equivalent to an express grant of the power of re- 
moval and in lieu thereof to insert in the second | 
section, which provided for a chief clerk, who | 
in case of ** vacancy’’ should have custody of | 
the books, papers, &c., the words ‘* whenever 
the said principal officer shall be removed from |! 
oftice by the President of the United States, or 
in any other case of vacancy,’’ shall, during 
such vacancy, have custody, &c. He explained 
that ‘‘he hoped his amendment would succeed 
in.reconciling both sides of the House to the | 
decision and quieting the minds of gentle- 
men.”’ 

He seems to have persuaded himself that as 
the law in that form would not assert either 
that the President could remove under the 
Constitution or that he might remove under 
the act, but only mildly suggested ‘‘ removed 
by the President’’ as an event possible to hap- 
pen without specifyiag whether it was likely to 
happen from an exercise of constitutional or 
statutory authority, no one would have any par- | 
ticular objection to it. This expectation does 
not seem to have been realized. The amend- 
ment to the second section was carried by | 
even a less majority than was obtained against 
amending the first section. The vote was 30 
ayes to 18 noes. 

Then the question was renewed to strike out 
from the first section the words ‘‘ to be remov- 
able,’ &., and it was carried by 31 ayes to 
19 noes. Thus amended, the bill went to the 
Senate and passed that body by the casting 
vote of the Vice President. 

Such is in brief the character of the debate 
of 1789, and such the conclusion in which it 
issued. It has frequently been cited as a legisla- 
tive interpretation of the Constitution, as a 
legislative decision, that the Constitution vested 
in the President the power of removal. But 
it ought not to be so regarded, for it is impos- 
sible to ascertain from the records how many 
supported the bill, because they regarded it as 
a declaration that the President had the power 
to remove ; or how many supported it as a dec- 
laration that he ought to have it; or how many 
supported it for the sake of according with the 
majority, and because it declared neither one 
thing nor the other. , 

The idea that the President had the power | 
of removal under the Constitution was not ad- 
vanced for nearly a month after the debate com- 
menced, and there is not the slightest reason 
for believing that the bill received a single vote 
for its passage in either House which it would 
not have received if that idea had never been 
conceived. 

But if the act of 1789 ever had authority as | 
a legislative decision upon the true meaning 
of the Constitution, that authority has been 








annulled by repeated decisions of the same || 


tribunal to the contrary. 
First in order of time I cite the act of May 

15, 1820, entitled ‘‘An act to limit the term of 
office of certain officers therein named, and for 
other purposes.’’ The first section of that act 
1s in the following words, to wit: 

That from and after the passage of this act, all 
district attorneys, collectors of the customs, naval 
officers and surveyors of the customs, navy agents, 
receivers of public moneys for lands, registers of the 
land offices, paymasters in the Army, the apothecary 
general, the assistant apothecaries general, and the | 
commissary general of purchases, to be appointed | 


under the laws of the United States, shall be 
appointed for the term of four years, but shall be 
removable from office at pleasure.” 

That section asserts the precise authority 
claimed for Congress by Mr. Madison on the 


19th of May, 1789, the authority to determine || 


when and how official tenure should end. 
It was superfluous for Congress to enact that 
the President might remove officers if he had 


| the same authority under the Constitution. 
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And it was useless for Congress to attempt to | 


limit the tenure of an office to four years if the | 


President may extend it to twenty years, as he 
clearly can if the Constitution has vested in 


_ him alone the power of removal. 
By that act Congress assumed to grant to the || 


Executive the power of removal. Six years 
later a committee of the Senate, of which Mr 
Benton was chairman, made an elaborate re- 


| port, assuming the right of Congress to restrict 
| the power of removal. 


It does not appear to 
have been considered by the Senate. 


Calhoun was chairman, reported a bill which 


| practically denied the constitutional authority 
As || 
such it was received and considered by the | 
| Senate. It led to a protracted and exhaustive | 
discussion. The debate of 1789 was thoroughly | 
reviewed. Among those who denied the power | 


of the President to remove from office. 


now claimed by the President were Mr. Cal- 
houn, Mr. Clay, Mr. Webster, Mr. Benton, 


'and Mr. Ewing, of Ohio, whose name the 


President recently sent to the Senate as the 
successor of Mr. Stanton. whom he claimed 
to have removed from office under the very 
authority Mr. Ewing then vehemently denied 
and ably controverted. 
the bill the vote of the Senate was as follows: 


“Yruas—Messrs. Bell, Benton, Bibb, Black, Cal- 
houn, Clay, Clayton, Ewing, Frelinghuysen. Golds- 


borough, Kent, King of Georgia, Leigh, McKean, | 


Mangum, Moore, Naudain, Poindexter, Porter, 
Prentiss, Preston, Tyler, Waggaman, Webster, and 
White—31. 

“*Nays— Messrs. Brown, 
Hendricks, Hill, Kane, King of Alabama, Knight, 
Linn, Morris. Robinson, Ruggles, Shipley, idee. 
Tipton, and Wright—16,” 


But this vote, although a very emphatic 


the power in question, and very suggestive of 
the opinion of that age, cannot strictly be con- 


the House of Représentatives. 

But*'in 1863 Congress passed an act to pro- 
vide a national currency. The first section pro- 
vided for a Comptroller of the Currency, and 
| enacted as follows: 

“He shall be appointed by the President, on the 
nomination of the Secretary of the Treasury, by and 
with the advice and consent of the Senate, and shall 
hold his office for the term of five years, unless sooner 


removed by the President, by and with the advice 
and consent of the Senate.” 


Of course, if the Constitution confers upon 
the President the power to remove from office, 
this provision was in palpable conflict with it, 
and yet both Houses agreed to it, and President 
Lincoln approved the act, as President Monroe 
approved the act of 1820, above referred to. 

Congress again asserted the same cogtrol 
over the power of removal in the first section 
of an act to provide a national currency 
secured by a pledge of United States bonds, 
and to scovie for the redemption thereof, 
which act was also approved by the President 
on the 3d of June, 1864. (See Statutes-at- 
Large, vol. 13, p. 100. ) 

Again, the fifth section of the act making 
appropriations for the support of the Army for 
the year ending June 30, 1867, contains the 
following provision: 





“And no officer in the military or naval service 
| shall, in time of peace, be dismissed from the service 
except upon and in pursuance of the sentence of 
a court-martial to that effect or in commutation 
thereof.”’ 


The legislative history of this provision is 
brief. It is strikingly suggestive of how much 
of this clamor against the constitutionality of 
the tenure-of-office act is attributable to parti- 
san zeal, and how much to real conviction. 
| For this reason I refer to that history here. 


Upon the passage of | 


Buchanan, Cuthbert, | 


expression of the opinion of that Senate upon || 


sidered a decision of that Congress, since the | 
bill"did not pass, and was not considered by | 


| without division and without objeetion. 
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The Army appropriation bill being under 
consideration in the Senate on the 19th of 
June, 1866, Mr. Winson offered an amend- 
ment in the following words, to wit: 


** And be it further enacted, That section seventeen 
of an act entitled “An act to define the pay and 
emoluments of certain officers of the Army,” ap- 
proved July 17, 1862, and a resolution entitled "A 
resolution to authorize the President to assign the 
comnyind of troops in the same field or department 
to officers of the same grade without regard to senior- 
ity,” approved April 4, 1862, be, and the same are, 
hereby repealed: and no officer in the military or 


| naval service shall be dismissed from service except 


upon and in pursuance of the sentence of a court- 
martial to that effect, or in commutation thereof.”"— 
See Congressional Globe, First session Thirty-Ninth 
Congress, p. 3254. 

The amendment, as offered, was agreed to 
When 
the bill was returned to the House of Repre- 
sentatives it was committed, together with the 


| Senate amendment, to the Committee on Ap- 
| propriations. Onthe 25th of June the amend- 





2a ; i || ments were reported back from that commit- 
In 1835 another committee, of which Mr. || 


tee with the recommendation that the House 
non-concur in that amendment among others, 


| (lbid., p. 3405.) 


The bill subsquently was referred to a com- 
mittee of conference, consisting on the part of 
the Senate of Messrs. SHermMan, Witson, and 
Yates ; and onthe part of the House of Messrs. 
Scuenck, Nipiack, and Thayer. 

That committee reported that the House 
agree to the amendment of the Senate, with an 
amendment inserting the words “in time of 
peace,’’ after the word ‘ shall.” 

In that form the amendment was accepted, 
without a dissenting vote in either House. 

The Senate which passed that act with such 
unanimity was composed substantially of the 
same individuals who now compose this tri- 
bunal. Moreover the act was approved by the 
respondent himself on the 12th of July, 1866. 

In his answer filed in this cause the respond- 
ent dwells upon the reluctance he felt to sur- 
rendering any one of the prerogatives which 
the Constitution had intrusted to the presi- 
dential office. Such a reluctance, if sincere, 
becomes a President always. But the respond 
ent’s professions of reluctance in 1867 were 
surely ill-timed, admitting they were sincere. 
He had already surrendered this prerogative 
in the solemn manner p>: «ible. 

No one has asserted, av! no one will assert, 
that the Constitution vest: in the President 
any sort of control over the tenure of civil 
ofhces that he does not possess over that of 
military or naval offices. 

If under the Constitution he can dismiss a 
postmaster, he can dismiss also the General 
of the Army andthe Admiral] of the Navy ; and 








| 


| a statute forbidding the dismissal of either ts 
but idle words, 

If Congress can lawfully forbid the President 
to remove any military or naval officer, as was 
done in the act above mentioned, surely it can- 
not be denied that Congress may prohibit the 
removal of any civil oflicer, as was subsequently 
done by the tenure-of-oflice bill. 

Kither, then, the respondent now asserts 
power which he believes to be unconstitutional, 
or he then approved a statute which he believed 
| to be unconstitutional. For myself 1 cannot 
help thinking the judgment of 1866 was the 
most candid and unbiased. He was then 
under every obligation to defend the Constitu- 
| tion that rests upon him now. But he is now 
manifestly under a necessity of defending him- 
self, which he was not under then. 

If the respondent were proved te have 
claimed to own an estate which he had by deed 
conveyed to another, he would be held guilty 
of slandering the title of his grantee. And 
when he is heard, in answer to a charge of 
usurping power, to assert an authority which 
he has solemnly abjured, he must be held guilty 
of slandering the Constitution and the prerog- 
| atives which that Constitution vests in Con- 
yress. 

Following the act of 1866 came the act of 
March 2, 1867, entitled ‘‘An act regulating the 

tenure of certain civil offices.”’ 
In substance it prohibits the President from 











494 


removing certain civil officers, except upon 
certain conditions, as the act of the preceding 
year prohibited him from removing military and 
naval oficers, except upon certain conditions, 
lhe principles of the two acts are precisely 
the same. The power to pass them must be 
There may be considerations of 
expedic ney opposed to one which cannot be 
urged against the other. But the President, 
who approved the first act, so far as I know, 
without hesitation, vetoed the second, upon 
the ground of unconstitutionality. This will 
be thought strange ; but it will not be thought 
strange that Congress, adhering to a principle 
80 often asserted in former acts, passed this 
act by a majority of more than two thirds of 
each House, the President's objections to the 
contrary notwithstanding. 

Upon all these instances I conclude that the 
constitutional 


be provec 


the same, 


not by the decisions of Congress. 
Congress has neyer in terms affirmed its exist- 
On the contrary, it has, as I have 


shown, denied it repeatedly and explicitly. It 


ence once, 


can as little be proved by reference to the text | 


of the Constitution itself. 

Those who, in the debate of 1789 or in sub- 
sequent discussions, have ventured to seek for 
this baleful authority in the text of the Con- 
stitution have claimed to find the warrant for 
it in the first section of the second article. 


They assume that the power of removal is an | 


executive power, and therefore that it is con- 
ferred upon the President by that section. The 
terms of the section are these: 

“The executive power shall be vested in a Presi- 
dent of the United States of America.” 

In my judgment, the sole office of that clause 
is to fix the style of the officer who is to possess 
executive authority, and not to define his juris- 
dietion—to prescribe what the Executive shall 
be called, and not what he may do. It seems 
to bear the same relation to the executive 
department that the first clause of the first arti- 


cle does to the legislative department, and the | 


first clause of the third article to the judicial 
department. 
power we must examine other provisions of 
the Constitution. 

But when you have searched the Constitution 
through you do not find this ef removal from 
office enumerated among executive powers, 
nor any other power like it. The one duty 
charged upon the President which is most like, 
or rather which is least unlike, the duty in 
question, is this: ‘* He shall take care that the 
laws be faithfully cxecuted.’’ He is not to 
execute the laws, but to ‘take care that the 
laws be’’ ‘‘executed.’’ It is very little he can 
fawfully do to execute them. If, becatise he 
is charged to see that the laws are executed, he 
may provide any one of the means or methods 
or instruments of their execution, he may pro- 
vide all not otherwise expressly provided for. 
If, because he is to see that the laws be exe- 
cuted, he may remove any officer who may be 
employed in their execution, why should he 
not select all officers to be employed? Why 
not contrive and establish the offices they are 
to fill? Why not define the duties they are to 
discharge—the parts they are severally to per- 
form? Why not fix the compensation which 
they may receive? 

No one will pretend that either of these 
powers belongs to the President, though each 


one is a8 much executive in its nature as isthe | 


power of removal. No oflice not established 


ower to remove from office cun- | 


To ascertain what is executive | 








by the Constitution can be created but by an || 


act of Congress. Congress alone can determ- 


ine the manner of filling it, define its duties, | 


and fix its emoluments. And yet it is strangely 
claimed that when the legislative power has 
done all this the executive power may prac- 
tically defeat it allf not by abolishing the 
office or changing the duties or the rate of 
compensation, but by creating a vacancy In 
the office whenever he chooses. And so his 
duty to see the law faithfully execated istrans- 
formed into a power absoiutely to defeat the 
whole purpose of the law. He is charged by 
the Constitution to see that the laws are fuith- 


SUPPLEMENT TO — 


rere 


fully executed, and yet he cannot transfer an } dishonest men may refuse to pay their just dues 
1 : 


old musket from one citizen to another with- 
out making himself liable as a trespasser. 

The President of the United States recently 
commanded an army of more than a million of 
men ; 
he could not lawfully eject from his cabin the 


humblest squatter on the public domain. Pos- | 
session is stronger, in the eye of the law, than | 


the President, and before that naked posses- 
sion the Commander-in-Chief must halt, no 
matter what the physical force he commands. 
Only when the wrongfulness of that possession 


but with all that force at his command | 


| 


has been determined by the judicial power } 


in a procedure prescribed by the legislative 
power; not until the ‘national precept has 
issued, attested not by the President, but by : 
Judge, can that possession be disturbed. And 
even that writ must be executed by the very 
person to whom Congress requires it to be 
directed. Whoever else-attempts to serve it 
is a trespasser, although it be the President 
himself, 

And yet it is strangely asserted that this 
officer, who is so impotertt to redress so pal- 
pable a wrong, may, at his own pleasure, with- 
out judicial inquiry, without writ, in a moment 
by acommand, in defiance of a statute, remove 
from the duties, the labors, the honors and 
emoluments of official position the army of 
officers employed in the civil, the military, and 
naval service of the United States, not because 
the Constitution anywhere says he may do so, 
but because the Constitution charges him with 
the duty of seting the laws faithfully executed. 

This power of removal is, then, not vested 
in the President by anything said in the Con- 
stitution, nor by anything properly implied 
from what is said. It seems to me, on the 
contrary, it is positively denied by the manifest 
purpose of the Coustitution. That manifest 
yurpose is that the principal offices shall be 
field by those in whose appointment the Senate 
has concurred. ‘The plain declaration is that 
‘*He (the President) shall nominate, and by 
and with the advice and consent of the Sen- 
ate appoint, embassadors,’’ &c. But this pur- 
pose may be wholly defeated if the President 


have, by the Constitution, the unrestricted | 


power of removal ; for it is as plainly declared 
that ‘‘the President shall have power to fill 
all vacancies that may happen during.«the 
recess of the Senate, by granting commissions 
which shall expire at the end of they next 
session.”’ If, then, the President has also the 
power during the recess of the Senate to make 


vacancies at his pleasure by removal, his choice | 


is supreme and the Senate is voiceless. He is 
only to remove all oflicers in whose appoint- 
ment the Senate has concurred immediately 
upon the adjournment of that body and com- 
mission others in their places. They will hold 
until the end of the next session. Just before 
that event he must nominate again to the Sen- 
ate the officers he removed, or some others 


| whom the Senate will confirm, and when the 
| Senate has confirmed them and adjourned the 


President may again remove them all and 


restore his favorites once more, to hold until || 
| the*end of another session, when the same | 
| ceremony must be repeated. 


A deed which should grant a house to ‘*A”’ 
and his heirs and to their use forever, but 


should also deelare that ‘‘B’’ and his heirs | 


should forever occupy it free of rent, would 


probably be held void for repugnancy. I do 
not think the Constitution a nullity; and so I 
cannot concede that the President has in it a 
power implied so clearly repugnant to a power 
plainly declared to be in the Senate. 

But it is urged that it is necessary to the 
well-being of the public service that the Presi- 
dent should be clothed with this extraordinary 
power. It is urged that unless he have it 
unfaithful men may be obtruded upon the public 
service, and it would take time to Fiaplace them. 
It is truc, incompetent or dishonest meu may 
get into the custom-houses or the marshalships. 
It would be folly to deny that. And so dis- 
honest men may get possession of other men’s 


| promptly, 


on demand. I readily confess that some goy. 
ermmental contrivance by which official posi. 
tions could be instantly taken from unfaiih/y, 
hands and placed in faith/ul ones, and by which 
all wrongs could be redressed and all rights 
enforced, instantly, and without the necessity 
of trial or deliberation or consultation, is 4 
desideratum. But the men who made our Con. 
stitution did not provide any such contrivance, 
I do not think they tried to. It seems to me 
they studiously avoided all such effort. I think 
they believed what the world’s whole history 
most impressively teaches: that while the ad- 
ministration of law is intrusted to fallible men, 
deliberation is safer than expedition. 
Absolute monarchies are the handiest of al] 
Governments for that very reason, because 
they can execute justice and punish rascality so 
But the men who made our Con- 
stitution, looking back upon the experience of 


| a few thousand years, came to the conclusion 


that absolute monarchs could just as promptly 


execute injustice and punish goodness. They 
resolved to discard the whole system. I am 


not yet satisfied they were mistaken, and am 
not, therefore,’ willing to see their decision 
reversed. 

I readily concede that if we were sure the 
President would always be an honest, wise, 
unselfish, unprejudiced man, it might promote 
the elliciency of the public service to intrust 
him with the delicate and responsible duty of 
removing a bad oflicer and replacing him by a 


| good one. 





But the men who made our Constitution did 
not act upon any such hypothesis. They knew 
it was possible not only tor bad men to become 
assessors of internal revenue, but to become 
Presidents as well, else they would not have 
provided this august tribunal for the trial and 
deposition of a delinquent President. I grant 
that when you have a true man for President 
it is convenient and not dangerous that he 
have the power of removal, for thereby he 


| nay be able to replace an incompetent district 


attorney with a competent one, or a dishonest 
inspector of customs with an honest one, with- 
out waiting to consult the Senate or with the 
law-making power. Butif, instead, you happen 
to have a false man for President, then if he 
have the power of removal it is a power which 
removesall honesty from the public service and 
fills it throughout with rotteiness and cor- 
ruption. 

My conclusion is that the President derives 
no authority from the Constitution to dismiss 
an ofticer from the public service. A lawyer 
is not warranted in asserting it. A member 
of the Thirty-Ninth Congress, who assented to 
the act of July 12, 1866, cannot be justified in 
asserting it. The respondent, who approved 
that act, cannot be excused for asserting it. 
Whatever authority the President had on the 


| 21st of February last to dismiss the Secretary 
| of War, he derived, not from the Constitution, 


but from statute. The only authority he de- 
rivedfrom the statute is found in the second 
section of the act of 1789 creating the office of 
Secretary of War. 

That section is in the words following: 


“That there shall be in the said Department an 
inferior officer, to be appointed by the said principal 
officer, to be employed therein as he shall deem 
proper, and to be called the chief clerk in the Depart- 


| ment of War; and who, whenever the said principal 


oflicer shall be removed from office by the President 
of the United States, or in any other case of vacancy, 


'| shall, during such vacancy, have the charge and cus- 


tody of all records, books, and papers appertaining 
to the said Department.” 


It was copied from the act to establish a 


| Department of Foreign Affairs, which had been 


passed by the same Congress at the same ses- 
sion. It is evidently to be construed as the 
same words used by the same men in the former 
act are to be construed. 

And whether we look at the terms employed 


| in the seetion, or at the terms employed in the 


debate which preceded the enactment, it is very 
evident that the power conferred is something 


| very different from the arbitrary and irrespon- 


i! property and refuse to make restitution; and ii 


sible power of removal claimed by the Presi- 
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Jent in his answer—‘‘the power, at any and 
all times, of removing from office all executive 


cause to be judged by the President 


ers for 

On the contre ry, t the power contained in this 
<ection is insinuated rather than asserted, im- 
lied rather than expressed, allowed rather 
than conferred. It is nota power granted him 
to be wielded wantonly and according to his 

wn pleasure, but a power intrusted to him in 
confidence tlrat it will be sacredly employed to 
promote the public welfare, and not to pro- 
mote his personal interests or to gratify his 
personal spites, 

’ In the debate to which I have referred Mr. 

Goodhue urged that ‘‘the community would bi 
1 by the best men when the Senate con 

curred with the President in the appointm« 

hut if any oversight was committed, it could 

pest be corrected by the superintending agent.”’ 

Mr. Madison, in reply to the sugges 
if the P reside nt were empowe! red to remove at 
his pleasure he might remove merit ciloas wen. 
said : 

“Tn the first place he will be impeachable by thi 
H ise before the Senate forsuch an act of malad 
ninistration; for I contend that the wanton removal 
( a meritorious officers would subject him to impeach- 
went and removal from his own high trust.”’ 


tion that 


How delicate the eee was felt to be is 
apparent from the fact that from the passa 
of the act down to the 20th of lebruary la 
it is certain the power had never been. ex- 
erted but once, and it is not certain that it was 
ever exerted even once. Often Secretaries 
have be en nominated to the Senate in place of 
then in oflice, and upon receiving the 

ssent of the Senate the new Secretaries have 
displaced the former ones. It is claimed that 
in 1800 a Secretary of State was removed by 
President Adams without the assent of the Sen- 
ate. Itis certain that he issued an order for 
ihe removal of Mr. Pickering before Mr. a 

shi all was confirmed; but as Mr. Marshall w 

minated to the Senate on the same day the 

der for Mr. Pickering’s removal was dated, 
and as the former was confirmed by the Senate 
promptly on the following day, it is evident the 
President acted in full confidence that the Sen- 
ate would assent, and it is not certain that the 
order for the removal of Mr. Pickering was 
enforced or even served upon him before the 
Senate had assented. 

Iudeed, Lam of opinion the peoy ple of this 
country have not delegated any such irrespon- 
sible power to any agent or officer of theirs as 
is claimed by the President. Kvery officer is 
held responsible in some form for the manner 
in which he employs every power conferred 
upon him. Some are responsible to the courts 
of law, some to the tribunals of impeachment, 
and all, even the members of this high court, 
are responsible to the people, by whom and 
for whose use all power is delegated. 


oe 


others 


“In addition to all the precautions which have 
been mentioned to prevent abuse of the executive 
trust in the mode of the President’s appointment, his 
terin of office, and the precise and definite limitations 
imposed upon the exercise of his power, the Consti- 
tution has also refidered him directly amenable by 
law for mal: udministration. ibe inviolability of any 
oliicer of the Gove rnment is ine omp atible with the 
republican theory as well as with the principles of 
retributive justice.’—1 Kent's Com., 289. 

But, fairly construed, I think the act above 
referred to does imply in the President the 
power to remove a Secretary of War in a 
«{ think, also, he is primarily 
the judge of - iat 1s Or 1s not a proper case. 
But he is not the sole or the final ju dge. This 
court may review his judgment. For a wanton, 
corrupt, or malicious exercise of the power he 
may, and, in my judgment, should be, held 
responsible upon impeachment. Or if he 
wantonly or corruptly refuse to exercise the 
power he may also make himself liable to 
impeachment. If President wickedly re- 
move an officer known to be faithful, or wick- 
edly refuse to remove one known to be cor- 
etal ; d . } 
rupt, undoubtedly he may be impeached. 

And this suggests the inquiry as to the 
offenses for whic h an officer may be impeached. 


proper case, 


Only for ‘‘treason, bribery, and other high |! 


pretation which 
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crimes and misdemeanors.’’ Such is the lan- 


guage of the Constitution. But what are 


i 


‘high crimes and misdemeanor 

Chey ar Say the counsel for the respond 
ent, ‘‘only high criminal offenses against the 
United States, made so by some law of the 
Unite d States existing when the acts com 


nlained of were.a 


plained of were done.’’ ‘That rule . clearly 
stated and easily understood, and it must be 
r the other rule is absolut el 


correct, 0 correct, 


to wit: that those are high crimes and misde- 


meanors which the triers deem to be such. 


By one or the other ot these standard every 
otheer when impeached must be tried. Either 
2 , “ . 

high crimes and misdemeanors are 





declared to be such by the law, or those held 


to be sueh bv the court, 

Against the first construction we 
protest of all the authority to be 
judicial, legislative, or political hi 


have the 

found in 
story. 

prect dents are to have any 

weight with us, they are wonderfully accord- 


If opinions or 


—_ They are against the rule contended for 

by the respondent, and they are abundant. A 

collection of them prepared for this record 

occupies more than twenty 
I will cite here 
t ; 


five pages. 


hnt Ye Nreredent and one 
HNuL One preceat nt and on 


“Although an impeachment may involve an in 
quiry whether a crime against any positive law ha 
been committed, yet itis not necessarily a trial for 


ime; nor is there any necessity in the case of crim 

mmitted by public officers for the institution of 
any special proceeding for the inflice tion of the pun 
ishment p ribed by the laws, since they, like all 
other persons, are amenable to the ordinary juris 
diction of courts of justice in respect of offens 


against positive law. The purposes of an impeach 
ment lie wholly beyond the penalties of the statute 
or the customary law. The object of the proceeding 
is to ascertain whether cause exists for removing a 
public officer from office. Such a cause may be found 
in the fact that either in the discharge of his office 
or aside from its eae he has violated a law or 
committed what j chnically acrime. Buta cause 
for removal tro of office may exist where no offen 
against positive law has been committed, as whe 
the individu: al has, from immorality or imbecility or 
malac Iminist ition, become unfit to exercise the 
office.’’—¢ ‘urtie’s History of the Constituti n of the Uni- 
ted States, vol. 2, p. 260. 





Such is the opinion of. that learned com- 
mentator as to offenses for which an oflicer 
may be impeached. Not alone for what the 
law defines to be a crime, but for what the 
court think such immorality or imbecility or 
maladministration as makes him unfit to exer- 
cise the office. 

In 1804 a judge of the United States district 
court for the district of New eosthine was 
impeached and removed from office. There 
were four articles in the impeachment; three 
of them presented the defendant for malad- 
ministration in making certain orders in cou rt; 
the fourth charged him with the immoralit y of 
drunkenness. Neither charged an indictable 
offense. 

The respondent’s counsel brushes all prece- 
dents and all authority aside. Ignoring th 
unanimous judgment of two hundred years, he 
insists upon a new interpretation of the old 
words employed in our Constitution, an inter- 
seems to me invented for and 


His words 





adapted to this particular case. 
os 

‘In my apprehension the teachings, the require- 
ments, the prohibitions of the Constitution of the 
United States prove all that is necessary to be at- 
tended to for the purpose of this trial. I propose, 
therefore, instead of asearch through the precedents 
which were made in the time of the Plantagenets, 
the Tudors, and the Stuarts, and which have been 
repeated since, to come nearer home and see what 
provisions of the Constitut ion of the United Sfates 
bear on this question, and whether they are not suffi- 
cient to settle it. It they are itis quite immaterial 
what exists elsewhere.’’—Curtis's Argument, p. 404. 

This appeal from the agreement of centuries 
is so boldly made that I cannot forbear to pre- 
sent the respondent 8 theory of the constitu- 
tional remedy by impeachment, with a single 
comment upon It. 

The Constitution declares: 

“ The President, Vice President, and allcivil officers 
of the United States shall be removed from office on 
impeachment for, aud conviction of, treason, bribery, 
or other high crimes and misdemeanor 

Clearly the President may be impeach 
any cause for which a Secretary may be. 
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Judgment in case of impeachment may not 
extend beyond removal from office. It cannot 
‘extend further than to removal fro: m office and 
( to h old and enjoy any offic e of 
honor, trust, or D rofit ender the United States.’ 

lhe Constitution declares that the House of 
Representatives ** shall have the sole power of 
impeachment, 


lis pur vlification 


; “The Senate shall have the sole power to try aii 
impeachments. 


No person shall be convicted without the eoncur- 


rence of two thirds of the members present.” 

As we have seen, there is not one word in 
the Constitution which in terms authorizes the 
President to remove a Secretary for any cause 
whatever. 

It was the opinion of many learned jurists 
and able statesmen in the commencement of 
this Government that no civil officer could be 
removed during his term except by in npeach 
ment; that oa eachment was the only mode 


sanctioned by the Constitution for rid ling the 
civil service Sa incapacity, of dishonesty, or 


of erime. 
« But, according to this new rendering of t 
Constitution, we are asked to say that w bias at- 
ever may be the opinion of the merits of a 
Secretary entertained by the House of Repre 
enfatives, they cann id must not.ask 
to remove him byimpeachment, until they can 
nvinee, not a majority, but two thirds of the 
nate; net upon pre bable cause, but upon 
legal proofs; nm tof official incapacity however 
rross, or of official delinquency however glar- 
ing. but of official misconduct such as the law 
has anticipated and has forbidden under rae 
penalti yet that the President may remo 
at will, upon his own motion, without trial or 


rt hope, 


S 


notice, the same Secre tary, simply because he 
is distasteful to him, and ther by renders their 
personal relations unhappy, although he may 
be the ablest and the purest statesman who 
portfolio. Thus the power of im- 
expressly conferred upon the two 
Llouses by the Constitution, is loaded with 
conditions which render it useless to the Ke- 
against the most daring crimi 
nals; and we are asked to accept in its place 
an irresponsible a of removal, resting 
upon no express grant, but only upon an un 
reasonab le and vi ‘le we implic ation, to be ex- 
erted by a single man, which, in its practical 


ever hel la 


I ichment 


public, exeept 
i 


operation, confounds all distinctions between 
oflicial merit and official demerit, and which, 
in my judgment, upon the experience of half 
a century, has done vastly more to debauch 
the public service than to protect it. 

If this most anomalous interpretation of the 
Constitution is defended. upon any theory of 
the transcendent importance of the presiden- 
tial over the ministerial office, I reply that no 
such distinction is warranted by the law or the 
facts. 

In law the functions of a Secretary are as 
important to the nation as those of the Presi- 
dent; and in practical administration the 
labors of each one of the seven heads of 

Executive Departments are worth sevenfold 
more to the public than the labors of the 
President 

[ cannot, therefore, accept this new interpre- 
tation of the laws of impeachment. I hold, with 
the elder authorities, with the late authorities, 
with all the authorities, that impeachment is 
a process provided, not for the punishment of 
crime, but forthe protection of the State. An lso 
hi Ndiny g, | must give judgment, notas to whether 
the acts proved upon the res spondent are de- 
clare -d by the criminal code to be crimes, but 
whether I' think them so prejudicial to the 
State as to warrant his removal. When the 
written law refuses to gui de me, my own con- 
science must. I cannot accept the opinions 
of another man. The State must furnish me 
with the rule of judgment or my own convic- 
upply one. There can be no other 
What, then, are the acts charged upon the 
sident? how far are they proved? and to 
lat extent are they criminal? 
I believe I ain not mistaken in saying that 


Ww 
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the specific acts charged against the respondent 
in the first eight articles are, that on the 21st day 
of February last he issued an order removing 
Iidwin M. Stanton from the oflice of Secretary 
War, and that onthe same day be issued another 
order authorizing Lorenzo Thomas to act as Sec- 
retary of War ad interim. These two acts are 
charged in different articles, in various forms, 


— a — 


as done with various intendments and with | 


various legal effects. They are relied upon as 


specific violations of the Constitution and as | 


violations of different laws. They are relied 
upon as evidences of a conspiracy to prevent 
Mr. Stanton from holding the office of Secre- 
tary of War, and as evidences of an attempt 
to drive him from office by threats, intimida- 
tion, and force. 

That the respondent issued both orders is 
fully proved by the evidence and fully admit- 
ted by the answer. 

{t only remains for me to consider the cir- 
cumstances under which they were issued in 
order to determine whether they constitute an 
impeachable offense. 

The respondent justifies the order of removgl 
under the double warrant of constitutional 
authority and of authority conferred by the 
second section of the act of 1789 creating the 
Department of War. . 

The first claim I have already considered 
and rejected. The second claim is resisted 
upon the ground that the authority given in 
the act of 1789 is revoked by the act of March 
2, 1867; and accordingly in the first article the 
order of removal is charged specifically as a 
violation of the last-mentioned act, known as 
the tenure-of-office act. 

Of course, with the views I have already 
expressed of the true construction of the Con- 
stitution, I can entertain no doubt of the entire 
validity of the tenure-of-oflice act. LIearnestly 
supported its passage in the Senate. With 
whatever ability I had I endeavored to extend 
its protection to the heads of the Executive 
Departments. 

But while the action of the House accorded 
with my own views, the Senate, by three dif- 
ferent votes, rejected those views. The disa- 
greement between the two Houses led to a 
committee of conference. 

The committee reported the first section as 
it now stands in the law, in the following 
words: 

“That every person holdingany civil office to which 
he has been appointed by and with the advice and 
consent of the Senate, and every person who shall 
hereafter be appointed to any such office, and shall 
become duly qualified te act therein, is and shall be 
entitled to hold such office until a successor shall 
have been in like manner appointed and duly quali- 
fied, exeept ae herein otherwise provided: Provided, 
That the Secretaries of State, of the Treasury, of 
War, of the Navy, and of the Interior, the Postmas- 
ter General, and the Attorney General, shall hold 


their offices respectively for and during the term of 
the President by whom they may have been appointed, 


SUPPLEMENT TO 


1 
| bent was reélected for the next term is con- 
|| ceded, but I do not comprehend how that fact 
| extended the former term. 

Entertaining these views, and because the 


first article of the impeachment charges the | 
order of removal as a violation of the tenure- | 


|, of-office act, I am constrained to hold the Pres- 
ident not guilty upon that article. 

But, even if the tenure-of- office act had never 
|| been passed, it does not follow thatthe respond- 
|| issuing the order of removal. The order might 
conclude Mr. Stanton. But it does not follow 
that the people could not resent it and impeach 
the President for issuing it. 

Two of the articles in the impeachment of 
Judge Pickering charged him with making 
certain orders in a judicial procedure pending 
before him. He had undoubted jurisdiction 
to make the orders, aud they were binding upon 
the parties until reversed. But the Senate 
found him guilty upon both articles, not because 
the making them was a usurpation of authority, 
but because it was an abuse of authority. I can- 
not find, for reasons already stated, that the 
respondent's order removing Mr. Stanton was 
a usurpation of authority, but was it not an 
abuse of authority? If Mr. Stanton was a 
meritorious officer, and yet the respondent 
sought wantonly to remove him, he committed 
the precise offense which Mr. Madison declared 
in the debate of 1789 to be epee. 

The cause assigned by the President for the 
order of removal is— 

“That the relations between the said Stanton and 
the President no longer permitted the President to 
resort to him for advice or to be, in the judgment of 
the President, safely responsible for his conduct of 
the affairs of the Department of War as by law 
required, in accordance with the orders and instruec- 
tions of the President; and thereupon by force of the 
Constitution and laws of the United States, which 
devolve on the President the power and the duty to 
control the conduct of the business of that executive 
Department of the Government, and by reason of the 
constitutional duty of the President to take care that 
the laws be faithfully executed, this respondent did 
necessarily consider and did determine that the said 
Stanton ought no longer to hold the said office of 
Secretary for the Department of War.”’ 

The cause for these unhappy personal rela- 
tions is explained by the respondent in a mes- 
sage sent to the Senate on the 12th of Decem- 
ber, 1867, and which is made a part of the 
answer in this cause. ' 

That explanation is as follows: 

“The subsequent sessions of Congress developed 
new complications when the suffrage bill for the Dis- 
trict of Columbia and the reconstruction acts of 
March 2 and March 23, 1867, all passed over the veto. 
It was in Cabinet consultations upon these bills that 
a difference of — upon the most vital points 
was developed. pon these questions there was per- 
fect accord between all the members of the Cabinet 
and myself, except Mr. Stanton. He stood alone, 
and the difference of opinion could not be reconciled. 
That unity of opinions which upon great questions 


of public policy or administration is so essential to 
the Executive was gone.” 











and for one month thereafter, subject to removal by 
and with the advice and consent of the Senate.” 

This section was explained to the Senate by | 
members of the committee at the time it was 
reported as not designed to affect the power 
of the President to remove the Secretary of 
War. Upon examining the provisions then it 
was my own opinion that it did not affect his 
authority in that regard. And after all the 
debate I have heard upon the point since, I 
have not been able to change that opinion. 

If Mr. Stanton had been appointed during 
the present presidential term, Pshould have | 
no doubt he was within the security of the law. 
But I cannot find that, either in fact or in legal | 
intendment, he was appointed during the pres- | 
ent presidential term. Itis urged that he was | 
appointed by Mr. Lincoln, and such is the fact. | 
It is said that Mr. Lincoln’s term is not yet | 

| 


expired. Such I believe to be the fact. But the | 
language of the proviso is, that a Secretary 
shall hold, not during the term of the man by 
whom he is appointed, but during the term of 
the President by whom he may be appointed. 
Mr. Stanton was appointed by the p 

in 1862. The term of that President was lim- 
ited by the Constitution. It expired on the 


4th of March, 1865. That the same incum- 


The respondent does not allege that Mr. 
Stanton would not advise him and advise him 
honestly, but only that he, the respondent, 
‘*could not resort to him for advice.’’ If the 
fact was so, and if the advice of the Secretary 
was essential to the proper discharge of the 
President's duty, as 1 have no doubt it was, 
it would seem to show disqualification on the 
part of the Executive rather than on the partof 
the Secretary, and to demand the resignation of 
the former rather than the removal of the latter. 

But the reason urged why the President 
could not resort to the Secretary for advice 
is, that the latter differed from him upon three 

oints of public policy, the suffrage bill for the 

istrict of Columbia and the reconstruction 
acts of March 2 and March 23, 1867, ‘‘ unity 
of opinion was gone.”’ 

If unity of opinion had still existed, it is 
dificult to understand of what advantage Mr. 
ee advice could have been to the Pres- 
ident. 

I do not readily perceive of what importance 
it was to the President to resort to a minister 


was to be limited to echoing the President's 
own opinions, eT i . 
But it is very suggestive in this connection 


| 
resident | for advice if the advisory authority of the latter 


ent would not be guilty of a high crime in | 
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| * 
that the points of difference between the 

|| respondent and the Secretary were upon three 

| public statutes. The President is known to 

|| have disapproved them all. They were, in fact, 
passed over his veto. 

The inference seems irresistible that the 
Secretary approved them. But since they had 
all been passed into solemn laws of what im. 
portance were the opinions of either, unless, 

indeed, the respondent had resolved to defeg, 
their execution, and demanded, a change jy 
_ the War Office, not to aid him more efficiently 
in the execution of the laws, but to aid him jy 
| defeating their execution? 
| But another reason for wishing to get rid of 
the Secretary urged by the President is that he 
| could not * safely be responsible for his con. 
duct of the affairs of the Department.’’ Per. 
| haps that was so; although the evidence is not 
| apparent. But the sufficient reply to that is, 
| that he was noé responsible for his conduct any 
| further than he directed or sanctioned it. The 
| suggestion that any President is responsible for 
the conduct of subordinate officers is a ground- 
| less pretext by whomsoever urged. Ifa Pres. 
| ident were responsible for the conduct of his 
| subordinates, the respondent would not only 
have been impeachable, but would probably 
| have been in the penitentiary long before this 
| time; and few of his predecessors would haye 
fared any better. 

But upon this whole question, of the cause 
assigned for the exclusion of Mr. Stanton, the 
Senate has already passed. The President 
| himself, by his message of the 12th December 
| last, called for the judgment of the Senate upon 
them. I then voted them insufficient. Never- 
theless the respondent issued the order of re- 
moval; and if I am now to say that that act 
does not constitute an impeachable offense, I 
must either reverse the decision I then made 
upon the cause of removal, or I must reverse 
| the decision of Mr. Madison upon the nature 
of an impeachable offense. 

I perceive no reason for reversing either. 
But upon the question of Mr. Stanton’s 
merits as an officer, I am not left to rely upon 
my own judgment alone. .Of course my own 
judgment must guide my own decision, since 
there is no authoritative ae upon the subject. 





| But I am glad to remember that my opinion was 
then in accord with that of a large majority of 
the Senate, and also manifestly in accord with 
what the opinion of the respondent himself 
had been, and with that of his predecessor, 
attested by both in the most solemn manner. 
President Lincoln employed Mr. Stanton as 
Secretary of War during the last and the larger 
part of his administration. Mr. Johnson also 
employed him from the time of his accession 
to the Presidency for nearly two years before 
| the tenure-of-oflice bill was passed. And alter 
its passage he continued to employ him until 
Congress had adjourned, had reassembled, 
and adjourned again. Not until August, 1867, 
did he.commence the labor of excluding him 
from office. Of course the respondent cannot 
be allowed to say now in his own justification 
that he was employing in a high trust during 
all that time an mcompetent or an unfaithful 
man. He must assign some reason for wish- 
ing to exclude him from the service which did 





| This the respondent does. He assigns three 
; such reasons. They were found in the fact 
that the Secretary approved ofthree different 
statutes of which the President disapproved. 
So an American President pteads betore the 
Senate, as a justification for his dismissal of a 
| minister, that the minister approved of certain 
| public laws! A British minister leaves ollice 
| the moment a law passes which he cannot 
| approve. And if a British sovereign were to 
|| assign such a reason for the dismissal of a mil- 
| ister, he would not be impeached, indeed, 
1} 
i} 





not exist before he commenced the attempt. 


because the British constitution does not war- 
rant such a proceeding ; but there is no ques- 
| tion he eee have to quit the throne by the 
authority not conferred upon but inherent in 
he Parliament as the representatives of the 
people of the realm. 
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Commissioned as I am by the express letter 
of the Constitution to pass judgment upon the 
conduct of this respondent, and sworn as I] am 
to give true judgment, | cannot hesitate to say 

at the attempt to drive an American minister 
jae the public service because he approved 
the public laws, is of itself a high crime against 
the State. 

It is urged that his only purpose in issuing 
the order was to raise the question of his power 
to remove, and obtain the judgment of the 
courts of law upon it. But when there was no 
just cause for removal why should the Presi- 
dent have been so anxious to vindicate his 
power to remove? But I dismiss this allega- 
tion with the remark that I cannot believe it. 
All the testimony in the case contradicts it. 
There is not a syllable to support it. If when 
he issued the order of removal he intended 

ynly a lawsuit, why did he not say so to Ge on 
“a Thomas, to whom he gave the order? 
Why did he leave the Adjutant General to 
belie ve, as he told Dr. Burteren, that he was 
to gain possession not by suit but by force? 
W hy did he leave him to suppose, as he told 
Mr. Wilkeson, that he should overcome the 
objection of Mr. Stanton, not through the aid 
of the Attorney General, but by help of the 
General of the armies; or, as he told Karsner, 
that he was to use kicks and not writs? Ifhe 
intended no more than a lawsuit, why did he 
not so inform Lieutenant General Sherman 
when he offered him the place of Secretary ad 
interim some days before? At that time the 
General invited his attention to the propriety 
of a lawsuit, but the President repudiated the 
suggestion as impracticable. But above all, 
if he intended nothing more than a lawsuit, 
why has he not had one? The courts have 
been always open to him. No lawyer needs to 
be told that the Attorney General could have 
proceeded to try the title to the office upon an 
information filed upon the relation of General 
lhomas as well as upon the relation of Mr. 
Stanton. It has been suggested that the 
respondent’s hopes of a lawsuit were frustrated 
by the discontinuance of some criminal pro- 
ceedings taken against General Thomas upon 
complaint of Mr. Stanton, soon after the order 
was issued. 

The President, however, does not in his 
answer urge that explanation. And it is hardly 
credible that the President relied upon getting 
into court in that particular way. Every other 
way has been and still is open to him except 
one, 
far, to get into the law courts as defendant, 
and that seems to have been regarded by him 
as a sine qua non to any litigation. At liberty 
at all times for nearly a quarter of a year to 
sue upon the right of General Thomas to re- 
cover possession, he has failed to do so. But 
he leaves us to infer that if he could have sne- 
ceeded in putting General Thomas once in 
possession he would have been content to con- 
test a suit by Mr. Stanton even had it taken a 
year to determine it. 

So far L discover absolutely nothing to re- 
lieve the respondent from the guilt of having 
issued an order for the removal of an able and 
faithful officer, long trusted by himself and by 
his predecessor, and still trusted by a large 
portion of the country, charged with no fault, 
but that he approved of certain laws which the 
President condemned, and of removing him 
against the advice of a large majority of the 
Senate. On the contrary, it seems to me this 
guilt is greatly aggravated by the disposition 
the respondent sought to make of the office. 

To remove a meritorious public officer, Mr. 
Madison declared, constituted an impeachable 
offense. To remove such an officer and leave 
the office vacant, with no one to discharge the 
duties, would doubtless be held to enhance the 
guilt. To remove a faithful and competent 
officer, and supply his place with an incompe- 
tent and dishonest one, would enhance it still 
more, 

To remove a good man frum office, and to 
replace him with a bad man, without any 


advice and without any sort of legal authority, 
SUPPLEMENT.-32. 
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| icate, so solemn that Lieutenant General Sher- | 


seems to me an offense against the public 
interests which, if it gounrebuked, will excuse 
any possible offense that leaves the President 
outside of a penitentiary. 

That the respondent attempted to do all this 


is charged upon him, and, in my judgment, is || 


proved upon him. 


At the same time that he issued the order | 


of removal he issued another order, authorizing 
the Adjutant General of the Army to act as 
Secretary ad interim. The fitness of General 


Thomas for the office of Secretary is not fairly | 
in issue in this cause, and consequently we can | 
|| had done well, the act does over again ; 


know but little about it. <A few things, how- 

ever, are disclosed in the evidence. Itis shown 
that the same position was tendered, a few days 
before, to Lieutenant General Sherman, and he 
declined it. But when it was offered to General 
‘Thomas, he not only accepted it promptly, but 
he addressed a letter of thanks to the President 
for the ‘‘ honor done him.’’ When the Adjutant 
General gives thanks fora trust so high, so del- 


man shrinks from and declines it, it suggests 
the inference that the former is not exactly the 
man for the place. 

It does appear, also, from the testimony that 
the General of the Army had recommended 
his retirement from the military service alto- 
gether. One whom General Grant thinks no 
longer fitted for the post of Adjutant General 
does not afford the highest evidence of fitness 
for the post of Secretary of War. 

But the respond: snt’s legal right to put Gen- 


| eral Thomas in possession of the War Office is 


put in issue by the second and by some other 
articles in the impeachment. 

The respondent claims authority under the 
act of February 13,1795. ‘That is as follows: 


“That in case of vacancy in the oflice of Secretary 


| of State, Secretary of the Treasury, or of the Secre- 


| either of 


tary of the Department of War, or of any officer of 
said Departments whose appointment is 


| not in the head thereof, whereby they cannot per- 


form the duties of their said respective offices, it 
shall be lawful for the President of the United 
States, in case he shall think it necessary, to author- 
ize any person or persons, at his discretion, to per- 
form the duties of the said respective offices until a 
successor be appointed or such vacancy be filled: 
Provided, That no one vacancy shall be supplied i in 
manner aforesaid for alonger term than six months.’ 


I cannot admit the claim for three reasons: 


First, there is reason to suppose that the 


| statute of 1795 was never regarded as a valid 


He does not seem to have been able, so || 


| the ¢ 


law. Second, it seems to me to have been 
clearly repeale od by the act of 1863. And 
third, if it were in full force it did not authorize 
the order issued to General Thomas. 

If a vacancy occur in the offive of the Sec- 
retary during a session of the Senate it may, 
under the Constitution, be filled immediate sly 
by a new nomination and confirmation. Ifthe 
vacancy occur during the recess of the Senate 
Yonstitution empowers the President to fill 
it by a new commission, to hold until the Sen- 
ate convenes and can act upon a nomina- 
tion. That commission can be issued under the 
Constitution as promptly as @ person may be 
authorized under the act. The commission 
and the authorization have the same practical 
effect; so that the provision made by the Con- 
stitution for cases re ‘*nacancy’’ would seem 
to be ample and render legislation unnecessary. 

But if a Secretary be absent or sick it is 
evident there is no one to discharge the duties 
of the office; nor does the Constitution provide 
any mode of supplying the want. The office 
is not ‘‘ vacant,’’ but the incumbent is disabled. 

To provide for such acase was, as I sup- 
pose, the main purpose of the eighth section 
of the act of ay 8, 1792, entitled An act 
making alterations in the Treasury and War 
Departments.’’ In fact the does a 
little more than provide for cases of disability. 
It provides for one kind of vacancy. The 
language is: 

**In case of death, absence from the seat of Gov- 
ernment, or sickness of the Secretary of State, Sec- 
retary of the Treasury, or of the Secretary of the 
War Department,” Xc., ‘whereby they cannot per- 
form the duties of their said respective offices, it shall 
be lawful for the President of the United States, in 
case he shall think it necessary, to authorize any 
person or persons, at his discretion, to perform the 


section 
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tunability by 


duties of the said respective offices until a 
be appointed or until su h absenve or 
sickness shall be removed,” 

Thus the law stood until 1795. Ali vacan- 
cies were provided for by the Constitution; 
and temporary disabilities and vacaney by 
death were provided for by the law of 1792. 

Then the law was passed the whole of which 
was quoted above. Itis entitled ** An act to 
amend the actof 1792.’’ In terms it provides 
| for all cases of vacancy, whether by death, 
resignation, or otherwise; and it provides for 
no case of disability. What the Constitution 
what 
| the Constitution had not done at all, the act 
| omits to do. 
| But it is evident from every part of that 
i 


short statute that the draftsman had no 
| definite idea of the mischiefs he wished to 
remedy. He does not even seem to have con- 
sidered what a ‘‘ vacanecy’’ was, or to have 
been conscious that a vacancy differed from a 
disability. Hence the act attempts to qualify 
a vacancy in an office by the circumstance that 
it shall prevent the incumbent of the office 
from discharging its duties—as if there were 
some vacancies which did not prevent the 
regular discharge of duty. 

Again, it limits, in terms, the duration of 
the ad interim appointment ** until a successor 
| be appointed or such a vacancy be filled,’’ as 
if two sorts of vacancy were provided for, one 
of which was to determine by the appointment 
of a ‘‘successor,”’ and the other by being 
‘* filled.’ The main purpose of the act seems 
to be to limit the extreme duration of an ad 
intcrim appointment. And in this endeavor 
it collides hopelessly with the Constitution. 

The Constitution says the President may 
| Supply a vacancy occurring during the recess 
of the Senate by commissioning a person to 
act until the end of the nex The act 
says that no vacancy shall be supplied longer 
than six months. It would seem that an act 
| so incongruous ought not to be relied upon as 
authority for anything. [can find no evidence 
that it ever was quoted as authority before. 
In Little & Brown’s edition of the Statutes-at- 
Large it is marked ‘‘ obsolete.’’ But if it ever 
was a living law, it seems to me indisputable 
that both the acts of 1792 and of 1795 are 
repealed by the act of February 20, 1863. 

It has been seen that neither of the former 
acts made provision for cases out of the three 
Departments of State, War, and Treasury. In 
1863 it was found that no provision had been 
made for temporary disabilities in either of 
the other Departments. ‘There was evidently 
occasion for further legislation, and it seems 
to me to have been made the occasion for 
revising the whole subject and of embodying 
in a single act not only all the provision to be 
| made, but all the cases to be provided for. 
The title of the act and the purview of the act 
alike prove this. The title shows that the act 
| is not amendatory of, or supplementary to, the 

former acts ; but that its aim is to do effectually 
just what the other acts did partially. 

It is entitled ‘‘ An act temporarily to supply 
| vacancies in the Executive Departments in 
certain cases. 

The body of the act shows unmistakably 
that the draftsman had both the former acts 
before him. He copied from both. The act 
provides for cases of death, absence, and sick- 
ness, as did the act of 1792. It provides for 
' cases of resignation, and provides the six 

months’ limitation, as did the act of 1795, 

Every case provided for by both the former 

acts is embraced within the terms of the act 

of 1863, unless the case of removal be an 
| exception. 

It is argued that the act of 1795, as it au- 

thorized an ad interim appointment in all 
eases of vacancy, authorized one in case of 


ct session. 


vacancy by removal. That is conceded. But 
it should be remembered that the power to 
supply a vacancy caused by removal with an 


ad interim appointment is a power not uamed 
in the statute of 1795, since the power so to 
create a vacancy is not in that statute. The 
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power to make a vacancy by removal is found 
in the acts of 1789 and 1820. So one in look- 
at the act of 1795 does not see the specific 
authority which the respondent asserted on the 
21 l‘ebruary. ‘Those who drew the statute 


ng 


t of 


of 1863 could have seen it only by collating 
the act of 1795 with the acts of 1789 and 1820. 
lhe act of 1795 had been on the books for 
more than seventy years. ‘The archives of 


the Government have been ransacked and fail 
to show that in that whole period a single re- 
moval was ever by any President followed with 
an ad interim appointment. Every power, 
therefore, which could be seen by reading the 
act of 1795 was copied into the act of 1863; 
every power which had ever been exerted 
under that act was also copied. All provisions 
in former laws inconsistent with the provisions 
of the last-mentioned act are expressly repealed, 
And yet it is gravely argued that this power 
of supplying a vacancy caused by removal with 
an ad interim appointment still survived; not 
only that it survived the act of 1863, but the 
t of March 2, 1867, also, which de “prive s the 
President of all power to create a vacancy by 
removal except in case of a head of Depart- 
ment where no such vac: ancy ever was create ad 
more than once, if at all. So, in spite of the 
acts of 1863 and of 1867, we are asked to ex 
press, from the mere husks of that poor, mis- 
shapen statute of 1705—denounced as obsolete 
in the code where it stands—the authority to 
follow the removal of a Secretary made when 
the Senate in session with an ad interim 
appointment. For one I cannot to 
torture the laws in order to extort from them 
permission for the respondent to strip the high 
trust of Secretary from Edwin M. Stanton and 
place it in the hands of Lorenzo Thomas. 

It is said that repeals by implication are not 
favored by the courts. Thatis true. Never- 
theless, a statute may be repealed without 
naming u. 


‘Tt is a well settled rule that where any statute is 
revised or one act framed from another, some parts 
being omitted, the parts omitted are not to be revived 
hv construction, but are to be considered annulled. 
fo hold otherwise would be to impute to the Legis- 
inture gross carelessness or ignorance, which is alto- 


ac 


is 
consent 


ether imadmissible.”’— Wilde, J., Ellis vs. Paige etad., 
1 Pickering, 44: 5 Eug/lish, 588: 3 Greenleaf, 22: 3 
Howard, 645; 12 Mass., 545; 14 U//., 334. 


kineouraged by these authorities, I venture 


to conelude that when Congress ¢ 


‘mbodied in | 


the act of 1863 every single power which ever | 


had been seen in the act of 1795, and every 
use which ever had been made of it, 
not intend to preserve the act just to sustain a 
power which never had been seen in or a use 
which never had been made of it. 

But if the act of 1795 had been in full force 
on the 21st of February last, it would not have 
authorized the order given by the respondent 
to General Thomas. Manitestly it was the 


they did | 


purpose of all these laws (that of 1792, of 1795, | 


and 1863) to enable the President to supply 
some one to discharge the duties of an office 


temporarily when, by reason of a vacancy in | 
te office or the disability of the incumbent, | 


the duties could not otherwise be discharged. 
It was not intended he should use either of these 
laws te replace a regular officer with a provis- 
ional one. Yet such is the use the respondent 
attempted to make of the act of 1795. There 
was no vacancy in the office of Secretary of 
War on the 21st of February last. 
was in the regular discharge of its duties; 
neither sick nor absent. 

But it is urged that the President had power 
to remove Mr. Stanton, and, as he issued an 
order for that purpose, there was a ‘‘ vacancy 
in law.” 

If there is any such thing as a *‘ vacancy in 
law’’ it is excluded from the operation of the 
act of 1795 by its very terms. ‘That author- 
izes an ad interim appointment only in cases 
of such rational vacancies as prevent the in- 
cumbents from discharging the duties of their 
offices. This ** legal vacaney”’ was not of that 
kind, It did not prevent Mr. Stanton from 
discharging the duties of his office. 
contrary, he continued to discharge them regu- 
larly in spite of the alleged *‘ vacancy,’* and, 


Mr. Stanton | 


On the | 


| General Sherman ; 


| of impeachment, the respondent was on trial | 


SU PPLEMEN T T 


‘| 
on the tela of shies very cause, copies of vennsie 


have been read in evidence, certified by him, 
as Secretary, to be true copies, which certifi- 
cates were nade many weeks after the * legal 
vacancy’’ is said to have occurred, and were 
read without objection to their competency 
from any quarter. But when General Thomas 
was authorize d to act as Secretary ad interim 
there was no ‘‘legal vacancy,’’ nor any pre- 
tense of one. Mr. Stanton not only had not 
retired from the War Office, but he had received 
no notice to retire. 

The testimony shows that while Mr. Stan- 
ton was in the regular discharge of his duties 
as Secretary, at the War Office, without notice 
of an order for his removal or of a purpose to 


remove him, General Thomas was called to | 


the White House, and there presented with a 
warrant making him Secretary ad interim. As 
such he was at once assigned to duty. And 
the first duty assigned to him was that of mak- 
ing a vacancy by executing the order for the 
removal of Mr. Stanton. 

It seems to me that any one who will open 
his eyes may plainly see that the authorization 
to General Thomas was issued, not as a means 
of supplying a vacancy, but as a means of 
making one; not to provide for the discharge 
of the duties of Secret ary, but to prevent Mr. 
Stanton from discharging them. If the re- 
spondent had believed his simple order of 
removal would have made a vacancy in the 


| ollice he would have proceeded to fill it by | 


nomination, as President Adams did in 1800, 





It would seem natural that upon a measure 
of so much gravity the President should haye 
consulted his Cabinet. The gentlemen cow. 
posing that Cabinet were severaily produced jy 
court. ‘The counsel for the respondent offered 
to prove by them what advice they gave the 
President upon some questions of law, but po 
intimation was given that they were consulted. 
or that they advised upon the expediency of 
this attempt to place the War Office in the han dg 
of General Thomas, to the exclusion of My. 
Stanton, The means selected for that purpose 
were, as we have seen, two written orders, the 


| one directing Mr. Stanton to turn over the office 
| to the Adjutant General, and the other order. 


| and as sooner or later the respondent knew he || 
must; and as in fact he did proceed, the next 


| answer. 


day, when he found the order of removal did 
not make a vacancy. But he did not expect 
Mr. Stanton would obey his order of removal. 
He knew Mr. Stanton had other views of the 
law. Hethought to surprise him into acquies- 
cence by confronting him suddenly with another 
pretender to the office. I believe this, because 
it is the only rational interpretation of his con- 
duct, and because it is the very explanation 
he himself gave to General Sherman. 

In his answer the respondent denies that he 
used or intended to use intimidation or threats, 
as is charged in some of the articles. But it 
seems to me he must either intend to deceive 
us by that denial, or he meant to deceive 
General Sherman when he offered him the 
appointment of Secretary_al interim, for he 
then tried to persuade him that Mr. Stanton 
was a coward, and would be intimidated by it. 
I do not suspect him of an attempt to deceive 
but, on the contrary, I hold 
him upon his own declarations guilty of an 
attempt to drive Mr. Stanton from office by 
threats and intimidations, as is charged against 
him. 

I hold also that he conspired with General 
Thomas to do this, as is charged in article four. 

I hold that the testimony discloses every fact 


necessary to constitute a crime against the act | 


of July 31, 1861. 

If, instead of being arraigned before a court 
before a crimiuval court, ldo not see howa jury 
could fail to convict him. 
denied that the office of Secretary of War is 
such an oflice as is described in that act. It 
will not be denied that on the 21st of February 
last Mr. Stanton was holding it. It will not be 
denied that it was the purpose of both the 
respondent and of General Thomas to prevent 
him from holding it longer. To that end they 
conspired together. Both were unfriendly to 
Mr. Stanton. The respondent avows it in his 
The Adjutant General does not avow 
it, but it is clearly inferable from the facts 
stated by him, that for several years he had 


ing the Adjutant General to take possession 
and discharge the duties. It may be said such 
methods were not calculated to intimidate Mr. 
Stanton. The result shows they did not intimi- 
date him. But the testimony shows that the 
respondent reasoned otherwise. He told Gen- 
eral Sherman that just such papers in his hands 
would intimidate the Secretary. If it be said 
that the President had the legal authority to 
issue the orders, and might, therefore, calcu- 
late on the obedience of Mr. Stanton, I reply 
that he did not revoke the orders when he found 
Mr. Stanton denied his authority and did not 
obey. If it be said no force was employed to 
compel obedience, I reply that force was threat- 
ened by the Adjutant General, both to Dr. 
Burveien and Mr. Wilkeson. 

If it be said that those threats were not sane: 
tioned by the respondent, I reply that the Adju- 
tant General, while he says the President did 


| not specifically direct the employment of force, 
| yet did authorize it by the order commanding 


him to take possession, and that on Friday, on 
Saturday, on Monday, and on Tuesday when 


| told by the Adjutant General that Mr. Stanton 


refused to surrender, the respondent’s uniform 
reply was substantially, ‘‘Go on; take posses- 
sion and discharge your duties ;’’ that he never 
once cautioned him against the use of force, 
and never once directed him to resort to the 
courts. And, finally, General Thomas says he 
abandoved the idea of force not because he 
doubted his authority to use it, but because he 
did not wish to cause bloodshed. 

And it cannot be allowed to the respondent 
to urge that he is not responsible for what Gen- 
eral ‘lhomas did and what he threatened to do 


| within the scope of the warrant given him by 


Surely it will not be | 


been relieved from the post of Adjutant General | 
_ by the Secretary, and that he had been but re- | 


cently restored by the direct order of the Pres- 
ident, and against the wishes of the Secretary. 


It does 


not appear that any other human | 


the respondent himself in furtherance of the 
common purpose. One of the reasons assigned 
by him for wishing to get rid of Mr. Stanton, 
was that he could not safely be responsible for 
his conduct. And yet he now protests that he 
is not responsible for the conduct of his suc- 
cessor, even when going right from his pres- 


| ence to prosecute a specific purpose with plen- 





being was advised of this purpose common to || 


those two individuals. 
is strong presumptive evidence that no other || 


| person was advised of it. 


On the contrary, there | 


| 


ary instructions to execute it, and with no sort 
of restriction as to the means to be employed 
in the execution of it. 

A few words of comment upon some consid: 
erations urged in defense upon this part of the 
case. 

And first, it is said his attempt to eject Mr. 
Stanton and install General Thomas did not 
succeed, and so he ought not to be punished. 
I cannot think the position is well taken. 
Whatever he could do to insure success he 
did. If his orders were illegal he cannot 
plead Mr. Stanton’s lawful disobedience in his 
own justification. If his orders were legal he 
cannot plead Mr. Stanton’s unlawful resist- 
ance in his own justification. Mr. Stanton’s 
conduct cannot make his acts either guilty or 
innocent. If one aim a blow at another he is 
not held innocent because the intended victim 
wards it off, and so is not felled by it. 

Again, it is said the unlawfulness of his order 
is not clear, and the respondent might have 
been mistaken,-and that it would be hard to 
impeach him for a mere mistake of law. Ccr 
tainly it would. No reasonable man would 
think of doing sa. 

In my opinion the respondent has made 
| graver mistakes as to his constitutional powers 
than,are proved in this record. Many of his 
predecessors have made as grave and palpable 
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But I do not hold that either should 
When a Pres- 


ones. 
have been impeached for them. 
ident, faithfully striving to promote the public 


cood, exerts a power which the law does not 

vest in bind, a just people would not permit 

him to be punished for it. If the end aimed 

at be good the means will be generously crit- 
sad 

B it the respondent was — 

» Senate advised should not be done, and 
what the Lieutenant General of the Army, a 

in animated by great courage and great can- 
lor and inspired by no party or personal 
admonished him not to do. I 

innot help believing he was moved, not by 
any regard for the public welfare, but by the 
he e of gratifying his personal resentments. 
When malice dictates the end judgment must 
aa mistake the means. 

But I see no reason for excusing the acts of 
the respondent upon the ground of mistake. 
If he was mistaken on the 21st of February he 
is mistaken still. He has not recalled his 
orders. He is impeached by the Represent- 
atives of the pe op le beeause of them, and the 
issue he te iol rs is not that he was innocently 
mistaken, but that he was right, and that what 

did he would have done if he had known 
that his conviction was certain. He still em- 
ploys General Thomas at the meetings of his 
Cabinet as Secretary ad interim while Mr. 
Stanton discharges the duties of Secretary at 
he War Office; and the astounding spectacle 
is exhibited of two rival claimants to that high 
oflice, the one recognized by the Legislature 
and by every other exécutive oflicer and actu- 
= discharging the duties but excluded from 

Cabinet meetings, while the other is recog- 
nized by the President and entertained at min- 
isterial consultations but is disowned every- 
where else. And yet, for almost three months, 
the President has not taken the first legal step 
to terminate the pretensions of either. 

If one is indicted for the larceny of a coat, 
and appears in the dock with the coat on his 
back, urges his title to it in his defense, and 
proclaims to the court that he would have taken 
it if he had been sure of going to the peniten- 
tiury for it, a jury would not be apt, after find- 
ing all the facts against him, to acquit, upon 
the assumption that he might have appropriated 
the coat under mistake. 
see nothing criminal in the interview be- 
tween the respondent and General Emory. 
Nor ain I satisfied it was prompted by any 
sinister purpose. And, therefore, upon the 
ninth article 1 must find the respondent not 
guilty. 

The tenth article is of different purport from 
anything heretofore considered. In it the re- 
spondent is presented for certain utterances 
made by him on different occasions. I cannot 
reproduce here the language attributed to him. 
It is set forth at length in the article, and there 
is no dispute, I believe; that is proved sub- 
stantially as avowed. 

The Representatives of the people present 
hese speeches as official misconduct. For the 
defense, it is said the issue involves nothing 
more than a question of personal taste. How- 
ever improper the words were, it is argued that 
the respondent must be protected in the use 
of them, because the Constitution guarantees 
reedom of speech to all men. To this the 
reply is that speech is not, and never was, 
lesigned to be free. Unrestrained speech is 
atal to freedom as the old restraints of despot- 
ist. Speech is not free in this country, nor 
in any country where there is both liberty and 
law. The Constitution has indeed commanded, 
in stern rebuke of an old form of despotism, 
that Congress shall make no law abridging the 
a edom of speec th. Thereby fell the star- 
chamberand all government censorship. The 

‘lamps were struck from the organs of articu- 
lation: Thereby the tongue was made free as 
any othermember. Butnomoreso. Violent 
patients in a retreat for the insane are often 
put in straitjackets to avoid the possibility of 
mischief. But sane men are permitted to walk 
about in society with arms free and unconfined. 


to do what 


chments, 








THE 


| But it does not follow that because they are 
unfettered they may use their arms as they will, 

and with impunity. The law still lays its im- 

perious command upon every citizen, that he 
use not his freedom of limb to the injury of 
any man’s person or property, or to the injury 
of the State. Whoever disregards the com- 
mand must answer for the wrong. The same 
command is laid upon human Who 
ever spe% character of his 
fellow, or to injure his — erty, or to incite 


: 
speech. 


; : 
iks to defame the 


to crime against the State, may be held respon 
sible for so doing. 


ted right to lay 
ck sases before the public ; to for- 
bid this is to destroy the freedom of the press. But 
if he publishes what is improper, mischiovous, or 
illegal, he must take the consequences of his own 
temerity.” 

That sentiment is quoted from the 
mentaries of William Blackstone by 
Story, and with his hearty approval. 
Commentaries on the Constitution, 
1878. ) 

And C hancell r Ke } 

“Tt has become a aaa principl 

country that every citizen may freely speak, write, 

and publish his sentiments on all subjects, being 

responsible for the abuse of that right; and that no 

law can rightfully be passed to restrain or abridge 
the freedom of the press.””*—1 Kent's Com., see. 241. 

Speech is not, therefore, of necessity inno- 
cent because it is not muzzled. 

Is the respondent amenable for the speeches 
attributed to him in the tenth article? 

We are admonished that to hold him so 
would be to repeat upon him the wrong which 
the so-called sedition law of 1798 inflicted upon 
the people of the country. Clearly, there is 
no analogy between the offense charged against 
the President in this article and the cffenses 
proscribed by the second section of the act of 
1798. That was a proposal by the Govern- 
ment,to punish citizens for too free criticism 
upon the conduct of their own servants. The 
House of Representatives propose no more 
than to remove a servant of the people from 
office which they by his con- 
duet = his speech. Counsel have treated 
this article as if it were an attempt to pi unish 
a citizen for animadvertin: r upon the pohi icy of 
a Congress. ‘The purpose, L understand it, 
is widely different from that. The article, 
after setting out the words of the respondent 
used on the 
as follows: 


‘Every freeman has an undoul 
what sentiments he pl 


Com- 


(Story’s 


section 


7 we, . wa »ot 
instructs us that 


in this 


say he disgraces 


occasions referred to, concludes 


‘Which said utterances, declarations, threats, and 
harangues, highly censurable in any, are peculiarly 
indecent and unbecoming in the Chief Magistrate 
of the United States, by means whereof said Andrew 
Johnson has brought the high office of the President 
of the United States into contempt, ridicule, and dis- 
grace, to the great seandal of all good citizens, 
whereby said Andrew Johnson, President of the 
United States, did commit, and was then and there 
guilty of a high misdemeanor in office.” 

The principle of the tenth article is precisely 
the reverse of the law of 1798. That law pro- 
posed to punish the people for criticising the 
ill conduct of their servants in the Govern- 
ment. By the tenth article the people propose 
to remove one of their servants for ill conduct. 

Because the servants may not tell their mas- 
ters, the people, what to say, it does not follow 
that the people may not tell their servants 
what to say. 

A law which should prohibit & man under 
penalties from tearing the siding from the 
house he owns, to make repairs, might be 
thought rather harsh, and yet it might not be 
thought unreasonable to prohibit a tenant from 


| splitting up the floors and bedaubing the fres- 


coes in the house he hires. 

The people of the United States own the 
office of President. They built it. It is con- 
secrated to their use. In it they thought to 
' and empl »y the excellence of the 
Republic. They claim the right to protect it 
trom desecration. Their Representatives aver 
that Andrew Johnson has disgraced that office. 
They tellus wherein. And the simple ques- 
tion presented in the tenth article is whether 
the language and the conduct proved under it 
are or are not degrading to the office of Chief 
Magistrate. 


erystallize 
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|| harangues set out 
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t is urged, in reply, that if it is disgraceful 
the Senate ought not to condemn. it, because 
the Representatives who prosecute have some 
times used language quite as bad, and that 
even in the Senate, which tries the case, word 
have been heard at times not much better. 
This defense is ingenious, but hardly good in 
law. The law of set-off is not unf 
the practice of the courts ; but 
known it 


amiliar to 
| have never 
extended beyond settling of debts 
between the immediate partie sto the record. 
I have never heard a defendant sued for the 
amount of his grocer’s bill object that the 
court could _ give judgment against him 
because the jud » himself owed a bill at the 
same shop. I fai the respondent’s counsel 
do not justly apprec i ate the presidential office 
when they gravely plead in justification of the 
in this article the worst 
specimens of discussion found in the debates 
of the two Houses of Congress. Much might 
be urged in palliation of those precedents, but 
all I cave to say is that, instead of being a 
justification for anything, they cannot be justi 
fied of themselves. 

Were those utterances disgraceful to one 
holding the presidential office? 

It has been urged that he did not speak asa 
magistrate, but as a citizen. That, | appre 
hend, isamistake. From the time one assumes 
that high office until he retires from it he is 
always President. Not all he does is neces- 
sarily official, but all he does should be con- 
sistent with the exalted character of the office. 
The office of Chief Magistrate is not a garment 
to be laid off or put on at the pleasure of the 
incumbent. When once those high responsi- 
bilities are assumed they must be maintained. 
If the incumbent weary of them, he may resign. 
If he abuse them, he may be removed. 

But on the oceasion referred to in the article 
the respondent was acting semi-oflicially. He 
was not discharging any duty imposed on him 
as President, but he was exercising a high 
privilege belonging to him as such. Notas a 
citizen of Tennessee, but avowedly as Presi 
dent of the United States of America, was he 
then visiting and being visited by his 
constituency. 

Was his conduct such as became his char- 
acter? I cannot find any rules in the law by 
which to try those utterances. 1 cannot con- 
sent to try them by the models furnished from 
the proceedings of the Houses of Congress. 
I can try him only by my own estimate of what 
the bearing of a Chief Magistrate should be, 
when I say that in my judgment the conduct 
and the language proved against the respondent 
was wholly unbecoming the office he filled, and 
such as, if often repeated, would be fatal to 


“ont 
gre ae 


| the respect with which the people have hith 


erto cherished it. That judgment, | believe, 
is in strict accord with the opinion of the great 
majority of the American people as expressed 
at the time. I do not mean to speak figura- 
tively when I gay the people then hung their 
heads in mortification—not his political ene- 
mies alone, but his political friends as well. 
And of those friends I doubt if there is one in 
the Senate who has not often declared his 
belief that but for the very matters charged in 
the tenth article the people would have sane 
tioned the policy which the responde nt then 
urged upon them, and whic h his friends pro 
fe ssed to believe was vital to the peace and 
welfare of the country. How they can now 
vote conduct to be innocent to which they then 
ascribed such disastrous results they can doubt 
less explain; I cannot. Many a lieutenant 
has been cashiered for ‘‘conduct unbecoming 
an officer and a gentleman.”’ Is it possible 
the people cannot remove a President for the 


some offense, ar nd that, too, ex! hibited on great 


pul ic oceasions ? 

The eleventh article alone remains to b 
noticed. In that the respondent is presented 
for having, on the 18th day of August, 1866, 
denied that the Thirty-Ninth Congress was a 
legitimate body authorized to enact laws for t! 
United States, but that it was only a Congress 


of a part of the States ; and for having, in pur- 
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suance of such declarations, set himself against | 


the execution of several of its enactments— 
the acts fixing the tenure of civil offices and 
reconstructing the rebel States-among them. 
The respondent denies that he said the Thirty- 
Ninth Congress was a Congress of only part 


of the States ‘‘in any sense or meaning other | 


than that ten States of the Union were denied 
representation therein.’’ No worse meaning 
than that could be imparted to the words he 
used, 

‘*Ten States of the Union were excluded 
from the body. 
that Congress should be composed of two Sen- 
ators and a given number ot Representatives 


from every State ; consequently this body was 


not the Congress of the United States.’’ That 
was the doctrine he meant to teach. But he 
says free speech is secured to him, and he had 
aright so to teach. Of course. 
to teach is as unquestionable as the right of 
the people to impeach him for it; but | cannot 
conceive of teachings more mischievous than 
these. He is sworn to see the laws executed. 
If that body was the Congress of the United 
States its enactments were laws; if not, they 
were not laws. One of two conclusions, then, 
is inevitable. 
people that the enactments of that body might 
be disregarded, because not passed by a Con- 
gress, or he meant to tell them they must sub- 
mit to enactments of a body which was nof, 
but only assumed to be, a Congress. Either 
conclusion, in my judgment, shows a criminal 
purpose. The article avers the first to be the 
true conclusion, and that in pursuance of that 
conclusion he himself undertook to obstruct 
the execution of the tenure-of-office act and 
some other enactments of that Congress. 

The case shows that on the 12th of August, 
1867, the respondent, in accordance with the 
provisions of the tenure-of-oflice act, sus- 
pended Edwin M,. Stanton from the ollice of 
Secretary of War; that, in accordance with 
the same, he made General U. S. Grant See- 
retary ad interim; that, in accordance with 
the same, on the 12th of December, he com- 
municated his reasons for the suspension to 
the Senate. All this was in strict accord with 
the provisions of the act, if not in pursuance 
of them. All these steps were authorized by 
the act of March 2, 1867, above referred to. 

But that act also required that if the Senate 
did not approve the reasons for which the sus- 
pension was made the office should be restored. 

Now, the case shows that the respondent 
desigued and contrived to prevent that restor- 
ation in spite of the act. His letter to Gen- 
eral Grant, on page 234 of the record, shows 
that beyond all possibility of mistake. True, 
he does not confess to 
exclusion longer than to try the right of Mr. 


But the Constitution requires | 


His right so | 


Either he meant to instruct the || 
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in pursuance of that act ‘* until the next meet- 
ing of the Senate, or until the Senate should 
have acted upon the case, but by force of the 
power and authority vested in him by the Con- 
stitution and laws of the United States indef- 
nitely and at the pleasure of the President.’’ 

It has come to that. The respondent, to 
justify his acts, not only asserts authority 
under the Constitution to remove all officers 
appointed by the joint act of himself and the 
Senate, in spite of laws to the contrary, and to 
replace them with others commissioned by 
himself alone, but he also claims the power 
to suspend them ali and fill their places with 
ad interim appointments, 
which gives the President absolute control of 
one incumbent for each office known to the 
laws. ‘The last isa claim which gives him the 
right to duplicate the number. 

So far as I know, this extraordinary power 
was never heard of until the respondent’s 
answer was filed. 
the Constitution to warrant the claim, 
possible exigency of the service could require 
it; and to my mind the whole pretense, instead 


of excusing the respondent's acts, only aggra- | 


vates their guilt. 


Because, therefore, the testimony inthis case | 


compels me to believe that the respondent, in 
order to punish Edwin M. Stanton for his 
fidelity to the laws, did seek to remove him 


from the oflice of Secretary of War, in which | 
he had long and ably served his country; and | 


because he perverted to that purpose the sol- 


emn trust reposed in the Executive by the act | 


| of August 7, 1789, therein acting in wanton 


disregard of the public welfare; and because 


he attemp'ed to do it against the advice of the | 
| Senate, without consultation with his Cabinet, | 


and without previous notice to the people; 
and because, in furtherance of that unlawful 
purpose, he sought to commit the powers of that 
high office to Lorenzo Thomas, and did,’ with- 


out any authority of law, issue his warrant to | 


that elfect, before said Stanton had surrendered 
those powers, and when he had no just reason 


to believe said Stanton would surrender them; | 


and because he did intend and contrive thereby 


| to intimidate said Stanton into a surrender of 
| those powers by making him believe that force 


would be employed to compel his surrender; 


and because | believe he did use the language | 


charged upon him by the Representatives of 
the people, and that such utterances are of 


| evil example, of pernicious tendency, and cal- 


culated to degrade the office of President in | 


| the estimation of the people; and because he 


have designed his || 


Stanton in the courts of law; but that right || 


could not be so determined during the remain- 
der of this presidential term. 
the question to be tried? Not the question 
of his right to rewove Mr. Stanton, for he had 


not removed Mr. Stanton; he had oniy sus- | 


pended him. Not the constitutionality of the 
tenure-of-oflice act, for the validity of that act 
could not be putin issue in asuit between Mr. 
Stanton and General Grant; for, if the act was 
valid, it commanded Mr. Stanton to be restored, 
because the Senate had found the reasons for 
his suspension insufficient. If it was invalid the 
order of suspension itself was without author- 
ity, and General Grant never had any right in 
the office. So, in such a suit, the respondent 
would have been exhibited in the attitude of 
asserting the validity of the tenure-of-oflice 
act, in order to get Mr. Stanton out of the 
office, and of denying it to prevent his getting 
back. 

To avoid this monstrous predicament the 
respondent, in his answer, asserts what seems 
te me, if possible, still more monstrous. He 
asserts that he did not suspend Mr. Stanton 
by virtue of authority conferred by the act of 
March 2. True, every step he took was a step 
prescribed by that act, and yet he avers, in his 


But what was | 


did publicly teach that the Thirty-Ninth Con- 
gress was not a body whose enactments had 
the authority of law ; and because he did him- 


self set the example of disobeying the enact- | 


ments of that Congress by endeavoring to 
induce the General of the Army to retain pos- 
session of the oftice of Secretary of War, after 
the Senate had decided, in pursuance of one 
of the laws of that Congress, that said Stanton 


' should and ought to repossess the same; there- 


fore | find the respondent guilty of high crimes 


and misdemeanors respectively charged in arti- | 


|| cles two, three, four, five, seven, eight, ten, 


and eleven. 
OPINION 
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ABSTRACT OF CHARGES. 
ArticLel. That Johnson issued the order of re- 


moval with intent to violate the tenure-of-oflice act | 


and to remove Mr. Stanton. 


Art. Il. That he issued the letter of authority to | 


Thomas with intent to violate the Constitution and 
the tenure-of-office act. 

Art. LIT. That be appointed Thomas Secretary of 
War ad interim. 

Art. LV. That he conspired with Thomas and 
others unknown unlawfully to hinder and prevent 
Mr. Stanton from exercising the office of Secretary 
ot War. 

Art. V. That he conspired with Thomas and others 
to prevent and hinder the execution of the tenure- 
of-oflice act, and in pursuance of said conspiracy did 
attempt to prevent Mr. Stanton -from holding his 


answer, that he did not suspend Mr. Stanton |i otlice. 


The first isa power | 


I never saw a syllable in | 


No | 


\ —r 


Art. VI. That he conspired with Thomas », 
others to seize by force the property of the Unita. 
Statesin the War Department, contrary to the « 

| Spiracy act of 1861, and the tenure-ot-otlice act 

_ Arr. VIL. That he conspired with Thomas wis 

intent to seize and take such property, contrary to 
| the tenure-of-office act. p 

Art. VIII. That with intent to contro) the dic. 
bursements for the War Department, and contya;y 
to the tenure-of-office act, and in violation of tho 
Constitution, he issuedthe order appointing Thoma. 

Art. LX. That heiustructed Emory that the clauec 
in the appropriation act of 1807. requiring that 4 
orders should pass through the General of the Army 
was unconstitutional and in contravention of Em 
ry’s commission, with intent to induee Emory ¢, 
accept orders directly from him, and with intent ¢, 
violate the tenure-of-office act. 

Art. X. That with intent to bring into diser 
| ridicule, hatred, contempt, and reproach, the ( 
|| gress of the United States and the several branches 
thereof, and to impair and destroy the respect of tho 
people forthem, he made the speeches at the Execy 
tive Mansion, at Cleveland, and St, Louis. 

Art. XI. That he attempted to prevent the execy 
tion of the tenure-of-office act by unlawfully deyis- 
ing means to prevent Mr. Stanton from resuming the 
functions of his office, and toprevent the execution 
of the said clause in the appropriation act of 1867 
and thereconstruction act of Mareh 2. 1867. : 


It has never been claimed that the power of 
the President to remove an incumbent from 
ofhice is granted expressly; that is, in plain 
terms, by the Constitution. All admit, all 
have from the first admitted, that if it exists 
in him it exists by implication; in other words, 
that it is derived from and is necessary to the 
execution of powers or duties granted or im- 
posed in plain terms by the instrument; that 
it is an induction from express clauses. Ouly 
three clauses have ever been relied upon as 
foundations’of this induction or implication. 
They are the clause in the second section of the 
second article giving him the power to nomin- 
ate, and by and with the advice and consent of 
the Senate to appoint, all officers of the United 
States whose appointments are not therein 
otherwise provided for, the clause in section 
one of article two declaring that ‘‘the execu- 
tive power shall be vested in a President of 
the United States,’’ and section three of the 
same article imposing upon him the duty to 
‘take care that the laws be faithfully exe- 
cuted.”’ 

I shall speak of these in their order. 

I assert, then, that the appointing clause | 
have mentioned does not imply the power of 
removal by the President alone and without 
the consent of the Senate. 

Here I hold the advocates of the power to 
the concession upon which alone their reason- 
ing proceeds, namely, that the power ol re- 
movul is an incident to or rather a part of the 
power of appointment. This concession is as 
old as the controversy. It isan historical ele- 
ment in the debate coeval with its origin. It 
is founded upon the uncontroverted and in- 
controvertible principle that the author of an 
agency, the constituent, may revoke and annu! 
it at pleasure. It rests upon the freedom of 
the will and the right of every man to act fo 
himself in matters pertaining to him. This 
concession arises from common sense, from 
necessity, and is irrevocable. It is the ruk 
not only of the common law, but of the civil 
law and of universal law, that the constituent 
may revoke the power he has granted. 

But who, under this clause, is the constitu- 
ent? From whom does the power, the official 
power created by law, proceed? Whose will 
imparts the agency, confers the office? Not 
the President’s alone; his sole will cannot 
confer the office; but the will, that is, the 
‘‘advice and consent of the Senate,’’ must 
unite with the will and purpose of the Presi- 
| dent. Without this advice, this consent, the 
office cannot be conferred. The appointment! 
thus becomes the joint act of the Senate and 
| the President. There are thus created by the 

Constitution two constituents instead of one. 
‘wo wills must concur in the appointment to 
an office. It is plain that one was intended 
/ asa check upon the other against imprudent 
appointments. This check is in the hands o! 
| the Senate, to whom the name of the person 
selected for the office by the President is first 
to be submitted in the shape of a nomin« 
|| tion, before the office can be conferred upon 
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| 
| 
| 
| 





him 
obta 
Thi: 
{or | 


gest 


5 

tne 
ro 
oth« 
the 
lice 
rate 
cau 
ble 
fav 
ap 
adv 
tee! 
‘| 
the 
bec 
elle 


ame 


J 
ant 
ine 
me 
oth 
rel 
wi 

oc 


po 


au 


of 
be 
Sal 
dis 
be 
n¢ 
di 
80 


su 


ot 


yr 


pl 
ic 
nt 


m 


—— — - 


— <_— “ -- o 





omin- 
ent of 
Inited 
lerein 
ection 
xXecu- 
nt o} 


f the 


use | 
er ol 
ithout 


yer 

ason- 
ot re- 
of the 


of an 
annul 
ym ol 


tuent 


stitu- 
Hicial 
» will 
Not 
not 
, the 
must 
resi 
. the 


Inent 


Lina 
ipon 


Their advice and consent must first be 
indispensable prere quiaite. 
This check was intended for the public 
for the public safety ; and was doubtless sug- 
gested by the monstrous abuses practiced in 
the Colonies by the unchecked power of the 
Crown in appointing unworthy favorite 3 to 
office among them, who, in the langu: age of 
the Declaration of Independence, had been 
licensed to *‘ eat out their substance.’’ Atany 
rate, it was a measure of wise and sound pre- 
c% aution against the tyranny of an irres sponsi- 
ble appointing power, and the corruption and 
favorsmam of uncontrolled, unexamined, secret 
\ppointments to oflice. Against these, ‘*the 
advice and consent of the Senate’’ were es- 
teemed suflicient s safeguards. 

The ‘‘ appointment”’ is then the joint act of 
the Senate and the President; I say joint act, 
because that act which to become complete and 
effectual, requires the concurrence of two wills, 
is, in morals as in law, a joint act. 

It follows, logically, that if, as is conceded 
and undeniable, the power of removal is an 
incident to or a part of the power of appoint- 
ment, the appointment cannot be revoked ; the 
oflice cannot be recalled ; the officer cannot be 
removed, but by the concurrence of the same 
wills that acted in theappointment. The rev- 
ocation must, in point of authority, be coex- 
tensive with the authority that granted the 
power; or, to speak more correctly, the 
authority must be the same. 

It follows that the President has no power 
of removal without the consent of the Senate; 
because the power of removal is necessarily the 
same power that made the appointment. No 
distination can inthe nature of things be drawn 

etween the former and the latter. They are 
not two powers, but one and the same. ‘The 
division of them, and some have divided or 
sought to divide them, is a mere metaphysical 
subtlety, a mere play upon words. The words 
‘‘appointment’’ and ** by and with the advice 

nd consent of the Senate’’ are intended for 
practical use, and are addressed to 
practical sense, for the pury 
a public benefit; not as a theme of metaphys- 
ical disputation and wrangling. ‘They are of 
no utility whatever unless they are held to 
mean that the constituent power necessary to 
an appointment to a public office is made up 
of the will of the President and the will of the 
Senate ; and as it is this double consent, this 
joint concurrent will, that gives the appoint- 
ment, it cannot be revoked without the exer- 
cise of exactly the same concurrent will, this 
double consent. 

To say that one of the two joint constitu- 
ents can undo an act which it required both to 
do is to give to one the power of both, which 
is a contradiction in terms; for an act which 
requires the concurrence of two parties can- 
not be undone by one of them without yield- 
ing to the one the power of both, which is 
absurd. 

It is no answer to this to say that, after the 
consent of the Senate has been given, it rests 
with the President alone whether he will ap- 
point the person nominated and consented to. 
This is literally true, but it is equally true that 
he can make no appointment whatever with- 
out that consent. He may change his mind 
as to the first nomination, and may refuse to ap- 
point the person named; but whoever is in the 
end appointed by him must receive the con- 
sent of the Senate. This consent is, by the 
terms of the clause, as indispensable as the 
consent of the President. An appointment 
cannot be made without the consent of both. 
The power to invest the person with the oflice 
is lodged in both by the plain terms of the 
instrument, and the Senate might as well assume 
to appoint without the consent of the Presi- 
dent as the latter to appoint without the con- 
Sent of the Senate. 

The power claimed is not, then, derived from 
the appointing clause of the Constitution. 

The next provision relied upon is the clause 
contained in section one of article two, declar- 
ing that ‘‘the executive power shall be vested 


him. 
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ina President of the United States of America.”’ 
his clause is generally appealed to as imply- 

inga grant of the power of removal from office. 
tis said that the power of removal is in its 
nature anexecutive power. But the first ques- 
tion arising here is one of definition. What is 
here meant by the executive power? The 
surest mode of obtaining a true meaning is 
undoubtedly to show what the expression can- 
not be presumed to mean. Was this expres- 

sion used in reference tothe so-called executive 
of the English Government? Surely 
not. For at that time, as in all former and in 
all subsequent times, there was not and has not 
been anything deserving of the name of a defi- 
nition or classification of the executive powers 
of that Government. Nor can there be; forso 
long as the theory remains true that the British 
Parliament possess unlimited 


power, such a 
classification is, of course, impossible. 


By that 
theory, and by the practice of the Parliament, 
hows, there is no power, faculty, or 
prerogative of the British Crown which may 
not be modified, limited, or even taken away 
by act of Parliament. Indeed, that body pos- 
sesses the unquestioned power both of directing 
the descent of the Crown andof deposing the 
will. And it is practically true 
that all political power in England is vested in 
Parliament. It is true that, in administration 
the king is to atte: nd to the execution of the 
laws by commissioning agents or oflicers for 
that purpose; but he cannot claim it asale gal 
right agains! an actof Parliament. He migh 
complain of such an act as an encroachme “es 
upon his prerogatives, but should Parliament 
appoint the oflicers by direct act of legislation, 
no one will pretend that this mode of consti- 
tuting them would be illegal and void. 

The very omnipotence of Parliament is a 


sovereign at 


standing denial that the executive powers of 


our Constitution are to be defined by 
reference to those of the British king; and all 
explanations of the expression sought for in 
the Government of France, Austria, or any 
other continental nation, afford, if possible, 
less light by the way of definition than that of 
Great Britain. Lhe reason is that none of 
those Governments possesses a written consti- 
tution by which the political authority of the 
pe ople is parceled out among the various 
functionaries. With us the case is different. 
Here the people, the source and fountain of 
all political power, have seen fit to write down 
in their own Constitution what political powers 
or bundles of powers may be exercised by th 

three d¢ partments or faculties of the Govern- 
ment, namely, the legislative, the executive, 
They carefully deciare that 
‘* all legislative powers herein granted shall be 
vested in a Congress of the United States.”’ 
Then follows a list or enumeration of all these 
legislative powers and of the subjects upon 
which they may be exercised. Nobody doubts 
that an attempt to legislate beyond these pow- 
upon subjects not embraced in the 
enumeration, would be void and inoperative. 
Why? Because the power thus to legislate is 
not granted, and the object is not within the 
reach of Congress. ‘Their legislation ceasé¢s, 
withers, and dies, the moment it passes the 
line of constitutional limitation. 

Another department or faculty of the Gov- 
ernment is calle d in the Constitution the 
‘judicial power.’’ The extent of its appli- 
cation is in like manner laid down in the 
instrument, and all the cases to which it can be 
applied are therein carefully made known, and 
the restrictions upon this attribute of the Gov- 
ernment are equally perceptible in the lan- 
guage of the Constitution. 

lhus it appears that the framers, under the 
respective heads of legislative power and judi- 
cial powers, were careful to enumerate and 
designate the legislative and the judicial attri- 
butes of the Government, and to insert terms 
to bind up 
those two departments specifically to the duties 
imposed upon them. It was the policy of the 
Constitution to, delegate, define, and limit the 
powers of those two branches. This is admitted 
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by all. It is a fundamental principle, a postu- 
late. Now, this being the case in reference to 
the legislative and jedie ial branches, who would 
think of deriving unrestricted executive power 
from that clause of the Constitution declaring 
that the ‘executive power shail be vested ina 
President?’’ No one will deny that this lan- 

guage is a general grant of the executive power. 

But it is, of course, a grant—a grant not 
of all or of any imaginable executive power— 
not a grant of royal prerogatives or of vialim- 
ited despotic power—but a grant of powers 
which in their nature were as easily defined 
and ascertained, and were, to say the least, as 
deserving of designation and description as the 
other powers; and no reason can be devised 
why the Convention should have so carefully 
detined the powers of the other two branches 
and left the executive branch undefined and 
unlimited. Such an omission would be con- 
trary to the very genius of constitutional gov- 
ernment, and would argue a culpable inatten- 
tion and neglect on the part of the Convention. 
‘This reproach cannot be cast upon them, for 
we find them equally assiduous and watehfal 
in defining all the powers they delegate to the 
President of the United States. They grant to 
him no undefined powers. They hs ad granted 
none to the other two branches, and the rea- 
sons for definition and restriction were and are 
of equal stringency in each of the three. 

If, therefore, the other two branches are to 
look for their powers in the Constitution, and 
among the enumerated powers, and out of and 
regardless of the two general phrases, ‘‘all 
legislative powers’’ and ‘*‘the judicial power 
of the United States,’’ which are in their 
nature and oflice mere captions or headings of 
chapters, we must by parity of reasoning look 
for the executive powers in the chapter or 
clauses enumeratingthem. And among these 
there is not to be found any such power as the 
power of removal from office. It is not there 
set down. It is not at all implied from that 
which is set down, and it is mere assumption 
and not a logical deduction to derive it from 
what is expressed. 

Again, it is insisted that the power is deriv- 
able from the clause of section three of article 
two, which declares that ‘‘he shall take care 
that the laws be faithfully executed ;’’ and it 
is said he cannot do this unless he has the power 
of removal. 

This clause creates no power. Its language 
implies no grant of authority. To ‘‘ take care’ 
means to be vigilant, attentive, faithful. The 
language imports nothing more than an admo- 
nition to him to keep himself informed of the 
manner public officers intrusted with legal duties 
perform them, and, in cases of delinquency, to 
apply any corrective in his power. Laws can- 
not be put in force without agents, incumbents. 
lhe power and duty of nominating them are 
cast upon him. He must designate them to 
the Senate in the first instance; and in order 
that the laws may be faithfully executed he 
must nominate faithful and competent officers. 
Should a vacancy happen in an office during 
the recess of the Senate, this clause requires 
him to fill it by a temporary commission to 
some other faithful and competent man, as 
provided in the next preceding clause. He 
does not execute the laws personally, and 
there is neither a word nor an intimation in 
the whole instrument that he is expected to do 
so; but he is only to take care that they are 
executed; that is, he is to use vigils sate. and 
faithfully the power of nomination given to him 
separately, and the power of appointment given 
to him jointly with the Senate and the power 
to fill vacancies so happening, given to him 
solely for the purpose of causing the laws to be 
faithfully executed for the good of the people. 

The doctrine, asserted broadly and uncon- 
ditionally in Mr. Johnson's answer, that he 
has, as aseparate and independent power under 
the Constitution, the power of removal, leads 
to the most fatal consequences. It directly 
subverts the popular character of the Govern- 
ment. If, by virtue of the clause I am consid- 
ering, he can remove an officer, he may, of 
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course, leave the office without an incumbent 
for an indefinite period of time, thus leaving 
its duties wholly unperformed ; thus wholly 
of the law, and the 
pe ple in the mean time may be deprived of 
the benefits of the law. 

it is absurd to call this taking care that the 
faithfully executed; it is the exact 
reverse of it, and proves the futility of the claim. 

\vain, if this clause gives him the power of 
thus rendering au oflice vacant and continuing 
it vacant, (no matter under what pretext,) it 
gives him full, complete, and unlimited power 
to constitute and create, of his own will, the 
agents by whom the laws shall be executed ; 
for, if the clause imparts any power whatever, 
it is unlimited and undefined. The language 
is, ‘* shall take care that the laws be faithfully 
executed,’’ The means are not mentioned, 


' ' ’ 
dvleating the commands 


laws. be 


aud if they are not to be looked for in the other 


clauses relating to the President, then, I repeat, 
if the clause grants any power whatever, it is 
without limitation and supreme. He may resort 
to any means he chooses. Ile may give a let- 
ter of authority to any person to do the acts 
required by the law, and this without any 
retereuce to the Senate. ‘ 
well as remove at will; and he becomes, so far 
as the execution of the laws is concerned, an 
autocrat and the government an absolutism. 
The mode of constituting the officers of the law, 
pointed out by the appointment clause, becomes 
a positive superfluity, a dead letter; and he 
may totally, and without incurring the least 
responsibility, disregard it. And this is what 
he has done in ten distinct instances in appoint- 
ing provisional governors for the rebel States, 
the boldest invasion ot the power of Congress 
ever before attempted, tending directly toa one- 
man despotism. 

It is no reply to say that the claim of power 
under this clause i 
confined, merely to the power of removing an 
officer, and that it does not or should not be 

‘tended to creating an officer or agent. If 
it grants to him the power of causing the laws to 
tre desabinta ly executed—which is the whole claim 
in lés essence and re ality ,aS nO One Can deny - 
tis impossible to make any distinction between 
a removal and anu appointment or authorization, 
Both are in their nature equally necessary, 
equally incidental, indispensable to that end, 
lam in error: an appointment or an author- 
ization is by far the nore necessary. 

And if this claim is well founded, why can 
he not of his own motion levy and collect 
taxes, under pretense of taking care that the 
laws are executed ? It is a most obvious means 
of so doing. 


Again, it is of the nature of legislative power | 


to prescribe by what instruments the commands 
of the law shall be performed. But for the 
power of appointment specifically laid down 
in the Constitution, the legislative power, 


granted wholly to the two Houses, might have 


been employed in creating the officers as well 
as the offices. The appointment alone is with- 


held from the category of legislative “erm 


granted by the Constitution to the two Houses. 
The President has no particle of these powers, 
but only the power of naming and commission- 
ingincumbents. The functions to be performed, 


the modes and manner of performing them, the 


duration of the term of tenure, all the duties 
and liabilities belonging to the office, are created 
and defined by the legislative power solely. All 
admit this: the office and all its duties, all its 
functions, all its responsibilities, are purely 
and exclusively the creations of the law, and 
lie within the legislative power granted to 
Congress. ‘The mode, the agencies, the instru- 
mentalities of carrying into effect the law, are 
but a part of the law itself. 

Now, if the President can, by virtue of the 
clause requiring him to take care that the laws 
be faithfully executed, constitute and appoint 
agents to carry the laws into effect, and may 
do this without the concurrence of the Senate ; 
if he may do it even in cases where Congress 
has omitted to create an office for that purpose, 


He may appoint as | 


is confined, or should be | 
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tions, duties, and liabilities of such agents and 
the duration oftheir terms? Ofcourse he may ; 
and thusall that portion of the legislative power 
relating to the creation of ollices and of officers 
to execute the laws is surrendered to him— 
completely abstracted from the general mass 
of legislative powers granted to Congress by 
the first section of article one of the Constitu- 
tion; thus making the clause requiring him to 
take care that the laws be faithfully executed 
utterly repugnant to and contradictory of the 
terms of that general grant of legislative powers. 

Such a mode of interpreting the Constitution 
—a mode that annuls and destroys one part in 
order to give a favorite meaning to another— 
is contrary to all the established rules of inter- 
pretation, and is suicidal and absurd to the last 
lt is, indeed, a total overthrow of the 
system of government under which we live. It 
seeks by cunning glosses and jesuitical construc: 
tions to establish and maintain absolutism— 
the one-man power—when the fathers of the 
Constitution fondly imagined they had put up 
firm barriers against it. 


degree. 


It istrue thatthe First Congress, in 1789, did, 
as the President's answer sets up, by the act 
organizing the Department of State, recognize 


' and admit the power of removal in the Presi- 


dent. But it must not be forgotten that this 
legislative construction of the Constitution was 


clusions from the intentions and objects of th, 


framers of the Constitution, to be gathered 
from the language they employ, and the 
torical circumstances which inspired th, 
work. 

In this light I cannot regard what is cajled 
the legislative construction of 1789 as of any 
weight in the discussion. The public mind has 
been equally divided upon it ever since. |, 
not the legislation of 1867, therefore, en itled 
to at least equal respect as a legislative con 
struction? ‘The House and the Senate of 1867 
were equally enlightened, equally capable of 
forming a correct opinion, far more numerous, 
and expressed their opinion with far greater 
unanimity. Is not this precedent even of 
greater weight than the former, asa legislative 
construction? And why may not one legisla. 


| tive construction be as potent to settle a dis 


puted constitutional question asanother? And 
why may it not completely set aside that other? 


The authority is the same in both cases, and 
if the one opinion is entitled to more weight 


| than the other, it can only be because of the 


greater numbers and greater unanimity. 
The next question which arises is, if the 
President has not. the power in question, and 


|| it belongs jointly to the President and the Sen- 


sanctioned by a majority of only twelve inthe || 


House, while the Senate was equally divided 
upon it, the casting vote being given by John 
Adams, the Vice President. ‘his state of the 
vote shows plainly that the opinion thus ex- 
pressed by the two Houses was but an opinion, 
and that it was contested and resisted by a very 
powerful opposition. The dispute has con- 
tinued from that day, and the ablest intellects 
of the country have been ranged on the respect- 
ive sides; Sherman, Alexander Hamilton, 


Webster, Clay, and others of the highest emi- | 


nenceé as jurists against the power; Madison 
and numerous others of great ability in favor 
of it. Jt has never been a settled question. 
Mr. Webster tells us that, on the passage of 
the act of 1789, it was undoubtedly the great 
popularity of President Washington and the 
unlimited confidence the country reposed in 


him that insured the passage of the bill by | 


moderating the opposition to it; and the his- 
tory of the times confirms the comment. It 
was the beginning of the Hs mota. And so 
doubtful has the power ever since been consid- 
ered that there seems to have been no distinct 
case of removal by the President during the 
session of the Senate but by making to them a 
new nomination. In a speech made by Mr. 
Webster in the Senate in 1535, on this same 
question, he says: 

“The power of placing one man in office necessa- 


rily implies the power of turning another out. If | 


one man be Secretary of State and another be ap- 
pointed, the first goes out by the mere force of the 


| appointment of the other, without any previous act 


of removal whatever. And this is the practiceof the 
Government, and has been from the first. In all the 
removals which have been made, they have gener- 
ally been effected simply by making other appoint- 
ments. I can find not a case to thecontrary. There 
is no such thing as any distinet official act of removal. 
[ have looked into the practice, and caused inquiries 


to be made in the Departments, and I do not learn | 


that any such proceeding is known as an entry or 
record of the removal of an officer from office.” 

I have shown that this power of removal by 
the President solely is unauthorized by any 
clause of the Constitution, and that the claim 
has never been acquiesced in by the country. 
The Supreme Court has never passed upon it. 
As a distinct question it has never been passed 
upon by any court. It is, therefore, without 
judicial sanction, whatever such a sanction 
may be worth, for it should be remembered 
that judges are but fallible men, and courts 
often overrule their own opinions on the same 
question. The peace of society requires that 


_in questions of private right the decisions of 


courts should be respected, and should be uni- 
form; but in a purely political question like 
the present—a question relating solely to the 
respective powers of the various branches of 


‘the Government—the great and final arbiter 
why may he wot declare and define the func- || must be enlightened reason, drawing its con- 


ate, can Congress by statute regulate its exer- 
cise, as they have assumed to do in the tenure- 
of-office act of 1867? 

But little time need, I think, be spent upon 
this inquiry. 

The President and Senate have, as I have 
shown, the power to remove. ‘The invest- 
ing this power in them is investing it ‘in 
the Government of the United States’’ as fully 


/and completely as if it were vested in the 


three branches, namely, the legislative, th: 
executive, and the judicial, altogether; and 
this brings the case within the clause which 


| declares that— 


“Congress shall have power to pass all laws neces 
sary and proper for carrying into execution the fore- 


going powers, and all other powers vested by thi 





; 


| if conveyed ‘‘ to the Government ”’ in so many 


Constitution in the Government of the United States, 
or in any Department or officer thereof.” 


This power of legislation was manifestly 
intended to cover every power granted by the 


|| instrument, whether express or implied. No 


one can read the Constitution without coming 
to the conclusion that the power of legislation 
thus to be exercised in futherance of powers 
granted was intended to be, and is, in fact, 
coextensive with those powers. A naked power 
granted to the Government—that is, to any 
; ; . 
department or oflicer of the Government, for 


| both expressions mean the same thing—with- 


out the means of carrying it into effect by 


| legislation, would, indeed, be preposterous. 


It would be forever a dormant, ineffectual 
power, as useless as if it had never been del- 
egated. 

here is no ground here to dispute about 
th4 words of this important clause. They are 
‘*¢ested in the Government of the United 
S{ates, or in any department or officer thereof.”’ 
A’ power vested in either of the two, Houses, 
in both jointly, in the President, in the courts, 
the judges, or in individuals, is as much ‘* vested 
in the Government of the United States’’ as 
words; for they would, guo ad hoe, represent 
and act for the whole Government—indeed, 
would be the Government in using the power. 
Hence the grant of the power of removal to the 
President and Senate is a grant to the Govern- 


/ ment. The addition of the words ‘‘ orin any de- 


partment or officer thereof’’ cannot, therefore, 
be held to confer any power not embraced in the 
preceding words, ‘ vested in the Government, | 
but is only made from abundant caution, and 


| to give, if possible, greater clearness, certainty, 
_ and comprehensiveness to the expression. It 


} 


was to make sure that Congress should legis- 
late for the purpose of carrying into execution 
all the powers granted, whether granted to one 
person or set of persons, or to another. 

itis believed that this principle has never 
been denied. The whole current of Iedera! 
legislation proceeds from this fountain; and it 
is evident that the clause was inserted to 
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8 of the remove difficulties which should perpetually be tio persone, or mode of pointing out the per- || and here the statute cer tains no such intima- 
ithered raised by cavilers as to the extent of the field | son from whom the appointment proceeded. tion. The construction is plainly at variance 
hh gislation conceded to Congress. Che proviso does not say that the Cabinet |, with the very language. 
| thei; he authority of Congress, then, to prescribe ' officers shall have been appointed during any No one will deny that the necessity of includ 
hat manner this power vested in the Pres- particular term of the President making the | ing those heads of Departments was as great 
y Called entand Senate shall be exercised, its author- appointment, but only that they shall hold at least as that of including future Secretaries. 
OT any to direct how it shall be used in order to their offices durit g his term. It does not re- unknown to Congress. Whvy should thev be 
ind has serve the public interests, to prevent injus- || quire that the appointment shall be or shall || left to be turned out at the will of Mr. John 
ce. | md abuses, is indisputable. have been made during the first, second, orany | son without consulting the Senate, while their 
nitled he act of 1867 forbids removals from office |, subsequent term for which the President is || successors for all time, and all other eivil 
ve con tall, except upon evidence of unfitness, sat- || elected; and he may, by the Constitution, be || officers, high and low, were protected? Why 
of 1867 istactory both to the President and the Senate, || elected an indefinite number of times. ‘They || was a special exemption enacted for his benefit 
ible of and requires him to lay the evidence before the || are to hold during his term, if he has appointed |} in reference to Mr. Lincoln’s appointees whom 
nerous, Senate for their actionthereon. If unsatisfac- ||! them, and for one month thereafter, no matter || he had continued in his Cabinet for two vears. 
greater tory to them, the officer is notto be removed, || whether he continues to hold his term or not. || and one, at least, of whom, Mr. Stanton, he 
yen of it restored to his place; if satisfactory, he || It is sufficient that it is his term, that is, the | was, he says, aiming to turn out? No one can 
slative ; removed and his place is to be filled by || term ‘for which he was elected,’’ in which a || answer this question! But if, as is contended 
legisla another. Secretary appointed by him is found holdjng || by the President's counsel, this exception 
>a dis his issurely a most reasonable, kindly, and || the oflice. applies only to future Cabinets, and does not 
° And alutary mode of exercising the power. No one can deny that the expression ‘‘may || apply at all to the then Cabinet, then it fol- 
Other ? rhe act, then, is fully warranted by the Con- | have been appointed,”’ applies as well to past || lows, logically and irresistibly, that they fall 
Ss, and stitution, and as valid and ob ligatory as any || time as to faturetime. Such is the genius of || within the first clause, which expressly declares 
Weight other act of Congress. our language. It covers, grammatically, both || that— 
of the [he next question is whether Secretary Stan- || the past and me uture, as we all know from ‘* Every person holding any civil office to which he 
n came within its provisions ? constant, daily, hourly use ; and it here applies has been appointed by and with the ad ice and con- 
if’ the It is literally true that the first clause of the | with equal neal unerring certainty to appoint- a ts cen a ee . ni aa. 
n, and first section of the act prohibits the removal of | ments that had been made and were un expired || come duly qualified to act therein, is and shall be 
e Sen every officer, high or low, who had been or || at the time it was used, and to those to be || evtitied to hold such office until a successor shall 
| . : ; , have ese in like manner appointed and duly 
) exer hould be appointed by and with the consent || afterward made. | qualifi 
enure of the Senate. The clause declares that every Uttered on the 2d of March, 1867, the lan- Can ‘tl ‘3s proposition be made clearer by 
uch officer shall hold his office until his suc- || guage covered, unmistakably, in my judgment, || ,. wane nt? re the % i of aan é ‘abi nae ‘otk. 
upon essor shall be appointed by and with their the case of Mr. Stanton and his colleagues. || cers is not included in the special clause or 
advice and consent. He shall be entitled to || Their appointments were within its terms and exception. it must be embraced in this. There 
| have hold the office until that time. within the purposes of the act. I do not con- || ;. nr aetiné a a ye he made piece that 
nvest- lhe first section directs that all civil officers | sider there was left any room for reasonable |} 40 4 “te s i : A a ws i 7 = . 
b an then in existence shall be entitled to hold their || doubt or debate. The office and aim of the ra et ae ae wees holding any civil 
3 fully otiees thus: proviso were to change the indefinite period One aan ee es whet Gey a | 
n the ‘Except } > } . led: Provided to a definit veriod in the tenure of those B . er construction is @ mere Snerneniey 
the That ry Seorguasten 94 dante, — Tre saaieaal offic 5 sR ae ave at the will of the Presi- 4 a mr. hae ma. 3¢ was too el ay en 
sa War, of the Navy, and of the Interior, the Post: Aisih, eens Meine Semin eaaeaiaia a ee Mr. J hnsonto act upon it in the course 
which iH a“ ; pet gr Fa oo. Senne envene “tog “- rracticed, to a tenure that “was absolutely to or administration. His own conymon sense 
heir offices respectively for and during the term pract ’ a : , ee = rejected it, and it ee oe aran< ‘e only as 
of the President by whom they may have been terminate one month after theend of the Presi- the refuge of his desnair at a late pe iod. 
nec ay pointed, and for one month the reatter, subject tO |) dant’s term by whom the appointment was or 1\" . ; she: 4 at a late peri 
a for remo al by ind with the advice and consent of the ; a 2 rl ,nenhes usp nded tr Stanton he had noidea 
7 t Senate, should be made. : : of thi construction. Hethentreated Mr. 
states, The first clause by its terms applies to all This was another one ption out of the gen- Stanton’s case as within the act. In his mes- 
re civil officers, judicial as well as executive. eral language a the first ¢ ory and to remove || sage of De cember 12 last, he on nly and frankly 
PeSUE) But the Constitution itself takes out of the cate ai suspicion that the general language ol the tells us that he had suspended Mr. Stanton—a 
y the gory the judges of the United States courts by |; Hrst Clause “1s and shall be entitied to hold rm h thes rto unknown to our laws, and a pro- 
No declaring that they ‘‘shall hold their offices |) °" h office until a successor shall have been in cet eda equally unknown in our history. Sus- 
ming luring good behavior;’’ so that it could not |) ''*@ Manner ap} ointed and duly qualified,” pension was a new power created solely by this 
ation affect their tenure. might leave it still to the Pr sident aione to statute. He says: es 
ere Pit the clause was discuss¢ d and passed in ee ids that they shoald “On the 12th ot August last Isuspended Mr. Stanton 
sted } nee of the fact that there was a multitude be subject to removi ul by and with the “om from the exercise of the office of Secretary of Wat 
ower of offices in the tenure of which there was a || sent of the Senate,’’ thus expressly requiring he statute says: , 
any alain at certain number of vears. the cor sent of the Senate if removed betore “The President may suspend such officer and desig- 
'y Tor he general language of the clause would have | Mat time. ; ! : yee nate some suitable person, 6. 
with- had the effect to extend these fixedand limited As to all other civil oficers included in see- The President, still using the language of the 
t by terms beyond the legal period. Foreseeing ti a One, iney. CANOE be removed but upon statute, says: 
panes this, Cong ess guarded against it by declaring |; SUlicient cause, to be reported e-Ronptyy nina On the same day [ designated General Grant as 
tal that all such oflicers should hold except as |, #8 required by section two, and after a formal || 5 eee aren rae A: ‘ ‘ 
de] therwise provided in the act. The except suspension. And here was ano wenn except But thisisnotall. The ee ae 
guarding against this extension is found to _ term of the tenure ass rted in the gen- |) the re en eee 7 a ae a 
out get ‘ction four. which declares that- eral language of the first clause. he tells usthe suspension has not been revoked. 
are N ‘he ground now taken by the counsel for the lhe statute required him to report the fact to 
: Nothing in this a ‘t conta ined shal | be construed “Amie s 1 . ; 
ited to extend the term of any oilice, the duration of accused is that this language, covering. as | the Senate within a given time. He did so. 
of.” which is limited by Inv." have shown and as is perfectly manifest, both All this shows conclusively that at that time 
ses, » Such is ene of the exceptions out of the | the existing and all future hi fe of Depart- || he regarded Mr. Stanton as coming within the 
irts, renercal language of the first clause. ments, applies only to future heads, leaving || a a sound conclusion, but directly at vari- 
sted ut there were other oflices whose duration | the existing heads wholly unaffected by it. and || ance with the construction he now sets up. 
’ as was not limited by law. Among these were the || that such wa. theintention of Congress, deduci- lhus it appears that the exceptions to the 
any offices of those same members of the Cabinet. || ble from the act. general language ‘‘is and shall be entitled to 
sent The then members had all been appointed by This construction not only denies to the || hold such office until a successor is in like man- 
ped, Mr. Lincoln during his first term, and no limit |, words **the President by whom they may have | ner appointed,’’ relate to the duration of the 
ver. existed upon theirtenure. Mr. Johnson found || been appointed” their natural, plain, etymo ottices of the various classes of incumbents and 
the them in legal possession of their offices when || logical meaning —_ - ation, but is, as to || to the peculiar modes of removal; one mode 
rn: he became President. They had a right to | those Secretaries, 1 re ct contradiction of || being the immediate action of the President 
de- continue to hold indefinitely, unless removed. |! the first clause, which, by its general language, | and Senate in case of the heads of Depart- 
re, Mr. Lineoln’s first term had passed, and he | authorizes them to hold until their successors | ments; the other the preliminary suspension 
the and those Cabinet officers were holding their || are appointed with the consent of the Senate, | ot all other officers by the President. The 
it”? oflices in his second term. which was exactly their formerright. Itwrests | statute, it is true, nowhere asserts, in terms, 
and The tenure-of-office act was passed whileall || from the operation of the act without any | the joint power of the Senate in removals, but 
IL, these facts were immediately before Congress. apparent motive, and against the perfe etly | itis easy to see that the theory upon which it 
It ‘hey knew that Mr. Stanton, like his col league, notorious wishes of both Houses of Congress, || goes is, that this power is lodge d by the Con 
ris held by virtue of that appointment, and that | the existing heads, and applies the act to those | stitution in the President and Senate jointly— 
lon he had a legal right so to continue to hold. || whom Mr. Johnson and his successors may | the true doctrine. It was plainly assumed as 
yne And they declare ‘that he ‘* shall hold his office appoint, and is thus totally inconsistent with a postulate by the committee who drafted the 
for and during the term of the President by || the meaning and effect of the words ‘‘may , bill. Chey regarded it as settled doctr ue 
ver whom he may have been (not shall be) appoint- | have been appointed.’’ No rule of construc- || needing no special ree ognition, though it is 
ral ed.’ Nothing can be plainer than that the | tion is better settled than that Sone have | clearly recognized in the second section, re- 
lit expression ‘* the President by whom he (they) | their natural and popular meanin , unless the | quiring the President to report the causes of 


senengion. ¢ he acti "the Senate 
to may have been appointed,”’ 3 amere descrip: statute itself shall imp ly a differs nt meaning, & Suspension, and the action of the Senate 
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upon them, before the suspension can result 
in a removal. 

Such, I say, 


fundamental 


was the theory of the bill; the 
idea upon which it was framed 
was thatthe power of removal belonged bythe 
Constitution to the President and the Senate, 
exclusively, and not to the President alone. 


If it belongs to the President alone, then the | 
first section, including the proviso, and the | 
second section, providing for a suspension | 


before removal, are totally void for unconsti- 
tutionality, for Congress cannot meddle with a 
power that belongs solely to him. 

Such being manifestly the theory of the bill, 
such the undoubted opinion of both Houses, 
it would have been strange indeed for them to 
abandon the very principle upon which the bill 
was framed, and to recognize in the proviso the 
odious claim of the President to exercise the 


sole power of removal of the then existing | 


heads of Department. It was an uncalled for 
renunciation of the very power under which 
they could act, if they could act at all, on the 
subject. 

i cannot give any weight to the remarks made 
by members in debate on the passage of the ten- 
ure-of-olfliceaet. The question is now before us 
for judicial solution, aud we must be governed 
by the language of the act and the mischief 
which led to its passage. We are to construe 
it us judges, acting on our judicial oath, not as 
legislative debaters. Nothing is more unsafe 
than to look to the legislative debates for the 
true judicial interpretation of a statute. They 
are seldom harmonious, and this case fully 
illustrates the truth. One honorable member 
of the conference committee viewed this pro- 
viso as not applicable to the existing Cabinet 
oflicers, while the gentleman—Manager WIL- 
LIAMS, of Pennsylvania—who actually drew it, 
tells us the language embraces them, and that 
such was his intention. 

A reference to two adjudged cases will prob- 
ably be sufficient on the question of the value 
of such opinions. In Eldridge vs. Williams, 
(8 Howard's Report, pp. 23 and 24,) Chief 
Justice Taney observed : 

Tn expounding this law—the compromise act of 
1833—the judgment of the court cannot, in any degree, 
be influenced by the construction placed upon it by 
members of Congress in the debate which took place 
on its passage, nor by the motives or reasons assigned 
by them for supporting or opposing amendments that 
were offered. ‘Khe law as it passed is the will of a 
majority of both Houses, and the only mode in which 
that will is spoken is ip the act itself. And we must 
gather their intention from the language there used, 
comparing it when any ambiguity exists with the 
laws upon the same subject, and looking, if necessary, 
to the public bistory of the times in which it was 
passed.” 

In The Bank of Pennsylvania rs. The Com- 
monwealth, (19 Pennsylvania State Reports, 
p- 156,) Judge Black, one of the counsel for 
the accused upon this record, delivering the 
opinion of the court, adopts the same view. 


** The court,”’ he observes, ‘in construing an | 
act will not look to what occurred when it was | 


on its passage through the Legislature; such 
evidence is not only valueless, but delusive 
and dangerous.”’ 

lam, and ever have been, fully convinced 
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has committed the offense charged in article 
first of the impeachment? 

That offense is that on the 21st of Febru- 
ary, 1868, while the Senate was in session, he 
issued the order to Secretary Stanton, deelar- 
ing, in so many words, that the latter was 
‘*removed’’ from his office of Seeretary of 
War, and directing him to turn over the rec- 
ords, &e., of his oflice to General Lorenzo 
Thomas, who he says, in the same letter, ‘* has 
this day been authorized and empowered to 
act as Secretary of War ad interim.”’ 

Mr. Stanton did not obey, and though Gen- 


eral Thomas made two aitempts to obtain pos- | 
session and failed in both, the proof is that the | 


accused has had no official communication 
whatever with Mr. Stanton since that time, 


and that he has, on the contrary, recognized | 


Thomas as Secretary of War until now; and 


| further, that it is the settled purpose of Thomas 


still to obtain possession of the oflice under a 


| direction given him by the accused on the 21st | 
| of February, and under the order. 


The charge here is not that Mr. Johnson 
actually and legally removed Secretary Stan- 
ton. This he could not do, either by the order 
or the use of force, against the will of the See- 


| retary; for the first section of the statute pro- 


tected him and prohibited such a removal. It 
was, in law, an impossibility. Mr. Stanton 


could not in law be removed without the con- 


| sent of the Senate. 


The charge, therefore, is, 
that the order was issued with intent to remove 
him and contrary to the provisions of the act— 
not an actual and legal ouster from and vaca- 
tion of the office, altheugh the respondent, 
in his answer, (p. 27,) treats the order as hav- 


ing that precise effect, claiming that it worked | 


an actual and legal removal. And, so far as 


| it has been possible for him to give it that 


decisive character, it was a removal; for the | 


proof is clear and uncontradicted that he has | 


since that time in no way whatever recognized 
Mr. Stanton as Secretary of War, but has 
recognized General Thomas. 

Section six of the statute declares, that 
‘‘ every removal,’’ &c., ‘‘coutrary to the pro- 
visions of this act, shall be deemed and is 


hereby taken to be a high misdemeanor,’’ pun- | 


ishable by ** fine not exceeding $10,000, or by 


| imprisonment not exceeding five years,’’ &e. 


ited and mac 


| **removal’’ criminal. 


of the constitutionality of the act, and that it || 
embraces by its terms, and was intended to | 


embrace, the case of Mr. Stanton, and there- 
fore that he could not be removed by Mr. 
Johnson, ‘lhe attempt so to do was a misde- 
meanor, as was the appointment of General 
Thomas. It is too late for Mr. Johnson to 
claim the benefit of any doubt that might arise 
upon the construction of the act. The act is 
too plain to admit of reasonable doubt; and 
that he himself entertained none is shown by 
the fact that he adopted and recognized the 
true meaning in suspending Mr. Stanton. He 
cannot, after the commission of the offense, 
set up a doubt of the correciness of his former 


construction of it by way of removing the | 


criminal intent. In other words, he cannot in 
.this tribunal insist that he is to have the ben- 
efit of being himself the judge of the law. He 


is brought before us that we may determine | 


that question ior him. 


|| duties,”’ 


it is certain that the accused could not, by 
any lawful means, have removed Mr. Stanton, 
because the law forbade it; and the law does 
not sanction, much less furnish, means for its 
own violation; and as the law prohibited and 
made criminal the end which the order of re- 
moval and ppeeennend had in view, it prohib- 


It 


rendered all acts naturally calculated, and all 


e criminal the use of any and all | 
| means for the accomplishment of that end. 


; son so as to divest him of his title? 





attempts to commit the specific offense of || 


alike criminal; the delivery of the paper con- 


The order of removal | 
and the order appointing General Thomas were | 


taining them to General Thomas on the 2Ist | 


of February; the direction to him (p. 414) to 
deliver itto Mr. Stanton; the delivery of it to 
him; the direction given by the accused to 
General Thomas on the same day to ‘‘ go on 
and take charge of the office and perform the 
(p. 422,) after Mr. Stanton had ex- 


ay 


| pressly refused to surrender it, as the accused 
|; was informed by Thomas, (p.433;) the contin- 
/ued refusal of the accused to recognize Mr. 


Stanton officially as the lawful Secretary of 
War; and his open recognition of an intruder 


| vested with no legal authority as such—these 
| facts, fully in proof, constitute a deliberate 


attempt to consummate the offense of removal 
mentioned in section six of the act. He has 
used all the means in his power, short of actual 
violence, to turn Mr. Stanton out, and the 
proof is strong that he meditated force, should 
other means fail; for it is indeed a tax upon 


our credulity to ask us to acquit him of that || 


purpose, while we know the unqualified direc- 


/ tion he gave to Thomas, to ‘‘ go on and take 


charge of the office and perform the duties,”’ 
and the repeated threats of the latter to ‘‘ break 


and his scheme of obtaining a military forge 
for the purpose from General Grant. Consiq- 
ering the very intimate relations then and s/jjj 
existing between the accused and Genera} 
Thomas, it ean hardly be supposed that these 
high-handed proceedings, contemplating actual} 
bloodshed, could have been wholly without the 
knowledge and sanction of the accused, whose 
feelings were wrought up to a high pitch of 
resentment and hatred toward Mr. Stanton. 
But the proof is perfectly clear and cop. 
vincing that, so far as was practicable for him, 
short of a violent expulsion of Mr. Stanton 
from his office, he had already imecurred— 
boldly, audaciously, defiantly, all the guilt of 
removing and putting the Secretary out of his 
office. And 1 cannot doubt that under an 
indictment for the specific crime of removing 
him contrary to the provisions of the act he 
would be held to have committed the offense. 
lor, having done all in his power to commit 
it, proving by his own acts that he has, so far 
as he is concerned, committed it, and eonless- 


| ing in his plea, as he not only confesses but 


claims in his answer to the impeachment, (p. 
27,) that his two orders actually accomplished 
it and installed the intruder, would not a court 
of justice hold that the crime was complete? 
Would it not hold that inasmuch as ¢iéle to the 
office rests in and wholly consists of the law, 
that it cannot be dissolved and destroyed but 
in accordance with the law; and that there- 
fore no person can be, technically and strictly 
speaking, ‘‘ removed’ at all by any other per- 
Would it 
not hold that the word ‘* removal,’’ in the sixth 
section, must not be construed as implying a 
legal divestiture of the title, as it was under- 
stood in former statutes and the old practice 
of the Executive, but any act, done with or 
without force, evincing a purpose to prevent 
the incumbent from holding and enjoying his 
office during its fixed term as provided in sec- 
tion four of the act, or until a successor shall 
have been appointed by and with the advice 


| and consent of the Senate. as provided in see- 


tion one? If the word ‘‘removal’’ is to be 
taken in the sense of ‘‘amotion from office’ 
by which the title is dissolved, then itis obvious 
the crime cannot be committed; for as it is the 
law alone that binds or attaches the office to 
the incumbent, the ligament cannot be severed 
but by the law, and no man can make or annul 
a law, nor, consequently, commit this tech- 
nical crime of ** removal.”’ 

Surely the expressions ‘‘ appointment, em- 
ployment, made, had, or exercised, contrary 
to the provisions of this act, and the making, 
signing, sealing, countersigning, or issuing of 
any commission or letter of authority for or 
in respect to such appointment or employ- 
ment,’’ connected with the term removal in tlie 
same section, cannot be construed as implying 
legal and effectual appointments, &c., but must 
imply mere attempts in those forms to confer 
the legal title to an office. It is too plain for 
argument that the attempt merely to confer it 
is punishable, not the actual, legal bestow- 
ment, which is rendered impossible by the 
penal clause prohibiting it, and section one, 
which also prohibits it. 

If, then, the words ‘‘ appointment,’’ ‘‘com- 
mission,’’ equally technical, must be construed 
as mere attempts to expel an officer contrary 
to the statute, it is equally obvious that the 


| word ‘‘removal’’ must have the same mean- 


ing and effect, for if the meaning I am resist- 
ing be adopted the whole statute becomes 
nugatory. 

‘The construction [ am combating makes 
the act self-contradictory ; for while the first 
section says ‘‘ every person shall continue to 
hold his office,’’ &c., the sixth section is made 
practically to say that he may be removed ; that 
is, he may be divested of the office, and lose it 
by a removal before the allotted time. 

It seems to me, therefore, that the true prac- 
tieal construction to be given the term is such 
as I have above indicated. That such is its 
popular sense I need not take time to argue. 


The next question is, whether the aceused || down the door,’’ to ‘kick that fellow out,” '| What has ever been understood to be a removal 
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from office has been nothing more than the 
‘ssuing of a formal order for that purpose by 

yme ofticer having or claiming, as the accused 
now to have the power, and I cannot 
doubt but that the offense under the statute was 
complete the moment the order was serve d on 
Mr. Stanton. The Senate assuredly so thor ight, 
when in their resolution of F ebruary 21, page 
148, they declared in answer to Mr. Jolnson’s 
message announcing that he had removed Mr. 
Stanton, ‘* that underthe C 


does, 


Jonstitution and laws 


of the United States the President has no 
power to remove the Secretary of War and 
jesignate any other officer to perform the 


duties of that office ad interim.”’ It was that 
order of removal that the Senate thus con- 
demned as being contrary to the Constitution 
and laws of the United States, not the legal 
and actual removal of the Secretary, for we 


held that he was in office, notwithstanding the | 


order, holding in virtue of the Constitution and 
of the tenure-of-oftice act of March 2, 1867. 

[ think, therefore, the House of Representa- 
tives might properly and legally have charged 
Mr. Johnson with having ‘‘removed’’ Mr. 
Stanton, describing the offense in the language 
of@he statute, instead of charging him with 
having unlawfully issued the order with intent 
to violate the act and the further intent to 
remove Mr. Stanton, as is done in the first 
article. 

The first article may, in my opinion, and 

should, be regarded as charging that the accused 
actually committed the offense of a removal 
from office of Mr. Stanton; for his order and 
other acts, in proof, are, in the popular mind, 
all that is meant by the term ‘‘removal’’ in 
the statute ; 
as framed directly upon the statute, charging 
that the accused removed Mr. Stanton contrary 
to it. 
I add that, even without the statute, I look 
upon the act as a plain violation of the Con- 
stitution of the United States, a violation of 
his oath to take care that the laws be faith- 
fully executed, and therefore an impeachable 
offense. Committed under the grave circum- 
stances in evidence, I need go no further to 
find him guilty of the highest crime and mis- 
demeanor he can commit, for it is an undis- 
guised attempt to subvert the legal, constitu- 
tional, and popular character of our Govern 
ment—one which no true friend of the Gov- 
ernment can wink at—a step toward autoc- 
racy and absolutism—an effort to strip the 
Senate of all effectual power over appoint- 
ments to office, and carrying with itself, if 
unrebuked and unpunished, imminent danger 
of further fundamental changes toward corrup- 
tion and despotism. The power of impeach- 
ment alone is left to the people to ward off the 
peril and to vindicate the fa ir character 
of their Government. Never, in my judgment, 
was there, in our doakniy, an occasion 
imperatively demanding its exercise. 

But if the first article be regarded only as an 


LO 


and I therefore regard this article | 


sO | 


attempt to commit the crime mentioned in the | 


sixth section of the act, it is obviously sustain- 
able by the rules of law. No principle is better 
settled than that an attempt—not, 
mere intention not evinced by any act—but 
any act or endeavor to accomplish and bring 
about the commission of an offense, is itself a 
misdemeanor. Professor Greenleaf, in his 
excellent Treatise on Evidence, (vol. 3, p. 4,) 
lays down the principle, 

adjudged cases, that— 

“The attempt to commit a crime, though the crime 
ye but a misdemeanor, isitself a misdemeanor. And 
to constitute such an attempt there must be an intent 
that the crime shall be committed by some one, and 
an act done in pursuance of that intent.’ 

This doctrine is fully sustained by the fol- 
lowing English and American cases: 

Rex. vs. Meredith, 8 C. and P., 589; Rex. 
vs. Higgins, 2 E., 5, 17, 21; Commonwealth 
vs. Harrington, 3 Pick., 26; Rex vs. Vaughan, 
4 Burr., 2494; State vs. Avery, 7 Conn., 266. 

Many other cases might be cited affirming 
the same salutary doctrine. Mr. Russell, in 
his Treatise on Crimes, (vol. 1, pp. 45, 46,) 


indeed, a | 


derived from numerous | 


THE ( 


| place 


| dence which the law makes 


'ONGRESSION 


lays down the same doctrine, and it is of daily 
application in the administration of justice 

Commenting upon and vindicating it from 
doubts and obj Lord Kenyon said in 
one of the cases cited that he regarded a denial 
of it as a ** slander upon the law.’’ 

Did, then, Mr. Johnson cherish the inten- 
tion to turn Mr. Stanton out of othice contrary 
to the provisions of the act? In his answer 
he tells us that he did, and that he issued the 
orders in question with that intent. The other 
acts of his, not evidenced in writing, prove the 
same thing. He entertained that intention, 
and did those acts, tending to and designed 
for that sole purpose, in order to remove Mr. 
Stanton from his oflice against his will and 
contrary to the plain commands of the law. 

There can be but one conclusion. He,it 
curred the guilt, and under the first article I 
therefore pronounce him guilty, whether the 
article be regarded as founded directly upon 
the statute or as charging the common-law 
misdemeanor of attempting to commit the 
statutory offense. 

The second article of the impeachment 
charges the accused with having issued and 
delivered to General Thomas the order of 
February 21, authorizing and empowering him 
to act as Secretary of War ad interim, and 
directing him ‘‘ immediately to enter upon the 
discharge of the duties pertaining to that 
office,’’ there being no vacancy in the office. 

This was too plainly to be debated, a ** let- 
ter of authority’ 


jections, 


of- 
office act. Noone candoubtit. The section 
provides that the ‘* making, signing, sealing, 
countersigning, or issuing of any’’ ** letter of 
authority’’—not conferring the office, but— 
‘for or in respect to any such appointme nt or 
emp iloyment, shall be deemed, and is hereby, 
declared to be a high misdemeanor.’ 

This was an open, deliberate, undisguised 
commission of the offense; and if this statute 
is not totally void and inoperative for uncon- 
stitutionality, mere waste paper, the accused 
must be found guilty under this article. 

The idea, so strongly pressed upon us by 
the counsel for the accused, that this let 
of authority, as well as the order removing Mr. 
Stanton, are to be treated as innocent acts, on 
the pretence that they were done merely to 
obtain the decision of the Supreme Court as 
to the constitutionality of the statute, is out of 
on this trial Nothwithstanding such 
intention, if it existed, the offense was never- 


theless actually committed, and the sole issue 
the Senate has to try is whether it was in 
fact knowingly committed, not whether the 


motives that led to it were one thing or another. 
To excuse or justify the intelligent commission 
of an offense on the ground that the motive 
was good would be monstrous, indeed. It would 
be to set aside the whole penal code at once, 
and permit every bad manand many good men 
to be judges in their own case. Society could 
not exist under such a puerile and capricious 
system. Besides, this motive, which the evi- 
dence places rather in the light of an after- 
thought than a ruling design accompany ng 
and coeval with his resolution to remove Mr. 
Stanton, waseproperly to be addressed to the 
House of Representatives in order to prevent 
the finding of the impeachment. It was, if 
of any weight at all, matter of mitigation and 
excuse for committing the offense, ‘and natu- 
rally addressed itself to the discretion of that 
body upon the question whether upon the whole 
it was werth while to bring him to trial; for 
surely it has no tendency to prove that he did 
not knowingly and willfully commit the offense. 
We cannot, therefore, sitting in our judicial 
capacity and acting on our oath to decide 
‘‘according to law,’’ give this pretense any 
weight in determining the issue. 

The House had the constitutional right to 
bring the accused before us for trial. We are 
to try him according to the law and the evi- 
applicable; and 
the House and the peop sle in whose behalf they 
come before us have a right to demand of us 


to Thomas, and an obvious 
| violation of the sixth section of the tenure 


ter | 


|| pleasure, and he needed no confirmation, 
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that he shall be so tried; and our own oath 
makes it equally imperative upon us. 

Lhe third article charges that M 
issued the order to General 
authority of law while the 


r. Johnson 


Lhomas wit hout 


Senate was in ses- 
sion, no vacancy having happened during the 
recess of the Senate, with intent to violate the 
Constitution of the United States. 

rhis article distinctly raises the question 


whether, while the Senate is in session and not 
in recess, the President can lawfully under the 
Constitution appoint to an office without the 
advice and consent of the Senate. 

[ have already shown that under the naked 
Constitution he cannot do this, and that the 
attempt is a violation of his oath. 


But the tenure-of-oflice act forbids it, by 
declaring in the first section that an ofticer 


appointed by and with the advice = consent 
of the Senate *‘shall be entitled to hold his 
oflice until a successor shall have be en in like 
manner appointed and duly qualified.’ 

‘This provision of course renders Thomas's 
appointment unlawful, for there cannot be two 
incumbents lawfully in possession of the oflice 
of Secretary of War at the same time 

But it is sufficient under this article 
that the Constitution itself prohibited this 
appointment of Thomas, for the President 
could not make it during the session of the 
Senate without their advice and consent. It 
was a willful attempt to usurp the powers of 
the Senate, and therefore a gross violation of 
a high public duty attached to him by his oath 
of ottice, and a high crime tending toward and 
designed to accomplish a fundamental and 
dangerous revolution of the Gevernment in 
this respect. 

The design here was to pass the office abso- 
lutely into the hands of Thomas for him to 
hold for an indefinite period of time, and 
independently, and to enable him to exercise 
all its functions as freely as if he had held 
formal commission with the consent of the 
Senate; and the useless Latin phrase ad in- 
ferim imparts to the act no qualification, and 
imposes no restraint on his powers. Under 
the then existing circumstances no temporary 
appointment could be made. ‘There was no 
law whatever that provided for it. Mr. Stan- 
ton was not absent, but pre sent in the ofhce ; 
he was not disabled by sickness, but 
full health; he had not resigned, had 
refused to do so; he was not dead but alive. 
And it is impossible to see what magie signifi- 
was attached could be attached to 
the words ad interim. If the appointment 
made Thomas Secretary of War, as the accused 
claims, then his tenure was at the i 


to say 


was in 


but 


cance 


ent’s 
and 
no law 


Presid 


was to hold until turned out by him; 
forbade it, and the Constitut 
by Mr. Johnson, allowed it. 
I cannot, therefore, hesitate 
guilty under the third article 
lhe fourth, fifth, sixth, and seventh articles 
charge substantially but one offense—that of 
conspiring with Thomas unlawfully to prevent 
Mr. Stanton from remaining in the of 
Secretary of War and exercising its functions, 


ion, aS construed 


to find him 


othe e 
and unlawfully to seize and get possession of 
the property of the United States in the office. 

I think this corrupt and unlawfal agreement 
between Mr. Johnson and Thomas is fully 
made out by the evidence. The averment of 
the means by which the was to 
accomplished, whether by force, fraud, or 
intimidation, is not material. It is the agree- 
ment entered into between them to do the 
unlawful act, to accomplish the forbidden end, 
that constitutes thecrime. And it is not easy 
to how this agreement could be more 
clearly proved. The delivery of the letter of 
authority to Thomas, and his acceptance of the 


1 
pe 


object 


see 


same; the delivery to him of the order remov- 
ing Mr. Stanton and the delivery thereof by 
Thomas to Mr. Stanton; the demand made by 
‘Thomas for possession ; Mr. Stanton’ 8 per- 


emptory refusal and orderto Thomas to depart ; 
his written order to Thomas forbidding hi 
to issue any orders as Secret 


i 
ary of War; the 
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report of this demand and refusal 
hibitory order made by thomas to Mr. John- 
son, and the deliberate direction given by the 
latter after hearing this report from Thomas 
to ‘go and take charge of the office and per- 
form its duties’’—all which things happened 
on the 21st of lebruary—and the second and 
ig demand for the oflice by ‘Thomas on 
the next day, all show, as clearly as human 
conduct can show, that just such an agreement 
was entered into by the accused and Thomas. 

And it is made perfectly clear by the evi- 
dence that, but for the resolute firmness of Mr. 
Stanton, that agreement would have been car- 
ried into complete performance, and all the 
publie property belonging to the office seized 
and possessed by Thomas, a mere intruder. | 
theretore find the accused guilty under the 
fourth, fifth, sixth, and seventh articles of the 
impeachment. “ 

The eighth article differs from the second 
and third only in the averment that the order 
appointing Thomas was issued ‘ with intent 
unlawfully to control the disbursements of 
moneys appropriated tor the military service 
and for the Department of War.”’ 

| think such an intention fully made out by 
the proofs. General Thomas himself swears 
in hisdirect examination (page 414) that when 
the accused appointed him he remarked that 
he (Mr. Johnson) was ‘‘ determined to sup- 
port the Constitution and laws.’’ This was a 
very gratuitous, idle remark, unless it implied 


menacit 


a design to do something unusual, some dash | 


against the legislation of Congress, which he 
so much disliked, and was, of course, uttered 
with reference to the tenure-of-office act, which 
was the only means by which Mr. Stanton kept 
the place he then designed to give to Thomas. 
He was resolved to **support,’’ &e., against 


this act, and the declaration was an invitation | 


to Thomas to aid him in trampling on that | 


statute. 

On hiscross-examination (page 452) General 
‘Thomas swears the President said in this inter- 
view, ** I shall uphold the Constitution and the 
laws, and I expect you to do the same ;”’ 


would obey his orders.’ 
This, he says, was, as he supposes, ‘‘ very 
natural, speaking to his commander-in-chief.’’ 
I think not. ‘lo my mind, this strange col- 
loguy, which could not have taken place but 


in pursuance of Johnson's unlawful and auda- | 


ous design, a design well understood by 
‘Thomas, evinces unmistakably, on the part of 
Thomas, the supple and reckless spimt of a 
dependent and flatterer, ready and willing to 
obey the slightest signal of the hand that feeds 
him. Itis an assurance to Johnson that he is 
his tool, and will obey his wishes in all things. 
Contrast this low sycophancy with the manly 
and soldierly demeanor of General Emory 
when he repelled the suggestion of Mr. John- 
son that he should accept orders from him 
directly, and that the requirement of the act 
of 1863 to send them through the General of 
the Army was unconstitutional and contrary to 
the terms of his commission! The contrast is 
indeed striking. ‘Thomas is already debauched 
and bows pliantly to the will of a master! 
aud had he got possession of the War Office, 
no one can doubt fora moment that he would 


1 


and pro- | 


SUPPLEMENT TO 


! 


ployment of Thomas, willing as he was to obey | 
| Mr. Johnson's orders, had in direct object the 


control of those moneys. I therefore find him 
guilty under the eighth article. 

As to the ninth article, I do not think the 
proof sufliciently clear to justify me in saying 
that the accused pronounced the act of 1863, 
requiring him to transmit all orders through 
the General of the Army, unconstitutional, 
‘‘with intent thereby to induce said Emory, 
in his official capacity as commander of the 


department of Washington, to violate the pro- | 


visions of said act, and totake and receive, act 
upon and obey,’’ the orders of Mr. Johnson 
not thus transmitted. 
Johnson toward General Emory was highly 


The conduct of Mr. | 


censurable ; but I do not think that particular | 


intention is fully made out. 
raises a suspicion that such may have been the 
case, but is consistent with the supposition of 
the absence of such an intention, and the 


| doubt must go to the benefit of the accused. 


As to the tenth article, the evidence is con- 
clusive that the accused made the popular 
harangues therein set forth. The essence of 
the charge is, that these discourses were ‘* in- 
tended to set aside the rightful authority and 
powers of Congress, and to bring the Congress 
of the United States into disgrace, ridicule, 


The evidence | 


| hatred, contempt, and reproach, and to destroy | 
| the regard and respect of all the people of the | 





United States for their authority.’’ 

Mr. Johnson was the lawful President of 
the United States; one of his sworn duties 
was to ‘*‘ take care that the laws be faithfully 
executed.”’ The Thirty-Ninth Congress was 
a lawful Congress, as much so as any that 
ever sat. They were elected by exactly the 
same constituency who elected Mr. Johnson 
Vice President in 1864. Under their legis- 
lation the rebellion was put down, and Mr. 
Johnson himself, as military governor of Ten- 


| nessee, had aided actively in carrying it out, | 


and had had the benefit of the joint resolution | 
of February, 1865, excluding trom the count | 


'| of electoral votes for President and Vice Pres- 
and || 
adds. ‘I said, certainly, 1 would do it, and | 


ident those cast in certain of the States in 
rebellion. 
mouth to deny, directly or indirectly, that the 


Thirty-Ninth Congress was a valid, constitu- | 


tional Congress. None but such as contended 
that the Government was broken up by the 


| secession and rebellion of the eleven States— 


that is, none but a traitor could consistently 
and decently make such a declaration. And 
yet he says, in his 18th of August speech, (re- 
ferred to in the first specification,) made in 
the Executive Mansion, and addressed to the 
honorable Senator from Maryland [Mr. Joun- 


| son] and others, and without rebuke or reply 


from that learned Senator, ‘‘ We have seen 
hanging upon the verge of the Government, 


| as it were, a body called, or which assumes to 


have disbursed the moneys of the Department | 


in obedience to Johnson's orders. Of course, 
the employment of such a person would effect- 
ually subject the public moneys to the will of 
the employer; and there seems to be no other 
reason or motive for employing him except to 
give such control to the accused. Heisnotso 
iwnorant as not to have foreseen, from all he 
heard and observed at that critical moment, 
that a military force would have to be employed 
and paid in order to carry out his design of 
ejecting Mr. Stanton and getting control of his 
othce; and he claimed the right to control it 
in all respects. Such a provision naturally 
und necessarily suggested to his designing | 
mind the acquisition of money to pay the 
expenses of the tremendous experiment he 
meditated; and I cannot doubt that the em- | 


| in fact, itis a Congress of only a part of the | 


be, the Congress of the United States, while, 


States ;’’ plainly intimating that that Congres 


_had no power to pass laws for the govern- 


ment of the rebel States, and were, in fact and 


| in law, incompetent to legislate for the whole 


country; a doctrine that openly encouraged 
sedition and disobedience to the laws in at least 
those States, if not in all otkers—the laws 
which he alone, of all the people of the Uni- 
ted States, was expressly bound by oath and 
the Constitution to see * faithfully executed.’’ 

Suppose a judge of a State court, charged 


| with administering the laws, should go about 
' among the people and tell them thus openly 
in public speech that the legislation of the | 
| State was no legislation—that their laws were 
all void, and that the citizens were not under 


obligation to obey them—would not the power 
of impeachment be at once brought to bear 


upon him? And why? Because, entertain- | 


ing such opinions, he desecrates his office, and 
is therefore unrit longer to remainin it. Did 
we not sustain the impeachment against Judge 
Humphreys, of Tennessee, for that which was 


the exact equivalent of this charge, namely, 


ineuleating in a public speech the right of 
secession from the Union and of rebellion? 


It did not, therefore, lie in his | 








| the United States was in law no Governm: 





What did he say, but that the Government of 
nt 


for the seceded States? He had committeg 


| no act of treason, and the only proof was tha: 


he had thus spoken. And we convicted and 

removed him because he had thus spoken. 
The second and third specifications contain 

like matter. The vulgar harangues thereiy 


| recited are in denial of the legal constitution! 


validity of the statutes passed by the Thirty 


| Ninth Congress, and tend directly to exciie 





| ties of his office with impunity ? 


sedition and insubordination to, and disobed; 


| ence of, those laws, the speaker being himself 


specially and solely charged by the Constity. 
tion with the official duty of taking care that 
those laws shall be ‘* faithfully executed.”’ He 
assumes a position in direct antagonism to his 
oath and hisduty. He himself was setting the 
example of disobedience to the laws, and en. 
couraging others to imitate his wicked exam. 
ple. Does the law impose no responsibility 
for wanton conduct like this? May a public 
magistrate deny, contemn, and deride the du- 
His counsel 
say yes. I say no. Society must be protected 
by law; and in order that that protection may 
exist the laws must be respected by tlans: 
charged with their execution, not aspersed and 
trampled upon. 

No question of the ‘‘freedom of speech” 
arises here. It is not because he speaks scoff 
ingly and contemptuously of Congress as a 
body ; not because he dissents from their legis- 


| lation merely and expresses that dissent ; not 
because he utters against them the false and 


malicious calumny that the New Orleans riot, 
which he calls ‘‘ another rebellion,’’ ‘* had its 
origin in the radical Congress ;’’ not because he 
descends to the low business of lying about and 


| scandalizing them, that the. House has _pre- 


ferred this article against him, but because he 
inculcates the idea that their statutes are no 
laws, and not to be respected by the people a 
laws, and because he openly threatens (in his 
St. Louis speech) to ‘‘ kick them out ; 
them out just as fast as he can,’’ thus dis 
tinctly conveying the threat to use revolution- 
ary violence against that Congress and to dis- 
perse them. It was an open threat to comnnit 
treason. And yet his counsel tell us that it 


1 
to k ICK 


| was innocent and harmless. 


To my mind the tenth article charges one 
of the gravest offenses contained in the im- 
peachment. The feelings of the whole country 
were shocked and disgusted by the lawless 
speeches of this bully President. Men and 
women all over the land hung their heads in 
shame, and the wise and reflecting saw in him 
a coarse, designing, and dangerous tyrant. 

I vote him guilty under the tenth article, and 
under each of the three specifications. 

As to the eleventh article, it charges in sub- 
stance that he attempted to prevent the exe- 
cution of the tenure-of-office act, by unlawfully 
devising means to prevent Mr. Stanton from 
resuming the functions of his office, and to 
prevent the execution of the said clause in the 
appropriation act of 1867, and the reconstruc 
tion act of March 2, 1867. 

In finding him guilty under this whole arti- 
cle I only consult his official record, his official! 
history, and the other facts clearly in proof. 


| His whole policy has been that the reconstruc: 


tion act was both improper and unconstitu- 
tional, and he has detested the Thirty- Ninth 
and Fortieth Congresses, because they have 
been of an opposite opinion. This trouble has 
grown out of his determination to govern the 
rebel States by his executive decrees in deli- 
ance of the wishes of the people of the United 
States expressed through the legislation ot 
Congress; in other words, to be himself the 
ruling power in this regard. This is usurpa- 
tion and tyranny, and | think it ought to be thus 
met and branded. Our position as the first 
free nation of the world demands it at our 
hands ; and whatever may chance to be the 
result of this trial, whatever may be the future 
fortunes of those who are now sitting in judg- 
ment, I can desire no better authenticated 
claim to the free and enlightened approval of 
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yture ages than that I gave my vote against 

n on this article; nor do I think myself ca- 
le of any act that would shed greater honor 
my posterity than thus to endeavor to vin- 
ate for them and their poste rity the righ 

of a free and ne people governing 


themselves within the limits of their own free 


Constitution. 





OPINION 


OF 
HON. JAMES W. PATTERSON, 


We have been brought to a new illustration 
1test of our institutions. The responsibility 

of the Chief Magistrate to the people and their 
wer toremove him from his place, if faithlegs 
and treacherous to his high trusts, are on trial 
the Senate. If before civil order is restored 
aud the animosities of war allayed the temper 
forty millions of people shall be self-con-' 
led; if the currents of business are unin- 
terrupted and society discharges its ordinary 
une etions without disorder, as the case passe S 
to its final issue of conviction or acquittal, it 
will not only prove the capacity of the people 
r. self-government, but will reassure t! 
ngth and stability of the Republic. It 
will be atriumph of popular institutions which 
ist unsettle the foundations of 


1e 


irbitrary 
wer, and hasten the establishment of free 
vernments. 
lhe first of the articles exhibited by the 
House of Representatives against the Presi- 
nt of the United States, charges a violation 
ution of the United States, and 
regulating the tenure of certain 
passed 7 } 


the Constit 
an act 

il offices, March 2, 1867, in the 
‘an order, in writing, for the re- 
noval of Edwin M. Stanton from the oflice of 
Secretary for the Department of War.’’ 

It is alleged that this was done contrary to 
h the 
was, 
which he 


suance of 


the provisionsof the Constitution, and wit 
ent to violate the act above named, and 
es a high misdemeanor, for 
{ be removed from office. 
lirst, was it a violation of the Constitution ‘ 
An unlimited power of removal from oflice 
nnot, I think, belong to the President by force 
fthe Constitution. ‘There certainly is no word 
u that instrument which confers any such an- 
hority directly. Itsays ‘‘the executi 
hall be vested in a President of the United 
America,’’ but that power is limited 
r of the Constitution, and by direct 
grants of power to other departme nts of the Gov- 
ernment. If the Executive possesses the right 
(removal in the case of officers appointe “d by 
he coUrdinate action of himselfand the Senate, 
must be b y imp lication. 
The Constitution says the President ‘ shall 
nominate, and, by and with the advice and con- 


states of 


by the letter 


I: 


nt of the Senate, appoint,’? &e. Now, the 


right to remove cannot be drawn from the 
to nominate, and if it comes from the right to 
appoint, then it exists conjointly in the Presi- 
dent and Senate. 

There is an objection to this doctrine, how- 
ever, more fundamental. We cannot by infer- 


ence lodge in the President a power which 


would enable him to destroy another power 
vested expressly in the legislative branch of the 
Government. The Constitution coirdinat 


the Senate with the President in the appo int- 
nent of the higher officials. Hamilton, in 
s peaking of this, says: 

“It would be an excellent check upon a spirit of 
favoritism in the President, and would tend greatly 
to prevent the appointment of unfit characters from 

State prejudice, from family connection, from per- 
sonal attachment, or from a view to pop ularity y. In 
addition to this, it would be an efficacious source of 
stability in the Administration.” 

But it will be readily seen that if the Presi- 
dent has the right to remov and make ‘‘ad in- 
lerim “appointments at pleasure, the codrdinate 
function of the Senate in ap pointments may 
become a nullity, and the purpose of the Con- 
stitution be defeated. It destroys at one blow 
this great safeguard against usurpation and 
maladministration in the Executive. 


THE 


Without delaying to discuss this subject 
further, I simply say, that to my mind a nat- 
ural interpretation of the Constitution would 


give the appointing and removi 


same parties. 


g power to the 


But the acts of 1789 and 1795 gave a legisla- 


‘ 


ive construction adverse to this view, and 
whether these acts are repeal d or not, if it 
can be shown that the President violated no 
law in the removal of Mr. Stanton it would be 
clearly unjust to impeach him for having 
conformed to a legislative construction of the 
Constitution unquestioned for fifty years against 
the views and wishes of the majority of Con- 
So heavy a judgment should not fall 
upon the Chief Magistrate for having followed 
ane xposition of the fundamental law, author 
ized by solemn enactment, and supported by 


gress. 


some of the ablest among the earlier statesmen 
of the Republic. 

The second allegation in the article is a vio 
lation of /awin the removal of Mr. Stanton 

The respondent urges a threefold defense 
against this charge: 

First. That the non-execution of the act of 
March 2, 1867, ‘‘ regulating the tenure of cer- 
tain civil offices,’’ was not a breach of execu- 
tive trusts, as the aland 
void. 

Second. That a denial 
act and an intentipnal disre 


law was unconstitution 


the validity ofthe 
ard ot 


statute 


its provis 
ions in order to bring the into court 
ind test its constitutionalit y is not an impeach- 
ble offense. 


Third. Vhatt 
not include es 


» language of the statute does 
Sone aien and hence his re- 
moval was no violation of law. 


Whether the President had or had not a 
constitutional right to remove at pleasure ofh 


cers confirmed by the Senate was the the me of 
the great debate in 1789 upon the establish- 


ment of the State Dy partmen 
iterpretation, call was 


It was pure elVv 
argued 


upon both sides by lawyers of unsurpassed 
1 


a question ot 1! 


ability. Even the great statesmen ie hac 
been master snl rits in the const itutional Clon 
vention, and whose get 


1 


i is had passed largely 





nto the framework of the Government, entered 
{ » lists and battled irl tiv on € ither side 
When the Constitution was before the State 


conventions for adoption the Federalist ex 


pressly denied this right to the Exeeutive, but 
the Congress of 1789 reversed that interpreta 
tion which had received the popular approval 
by a close vote of tl rty four to twenty in the 
House and by the i | i 
President in the Senate. It is believed that 
the character of f Magis 
trate, largely influenced the result 
men as patriotic and enlightened as any who 
took part in the deliberations of the First Con 
gress have since deprecated a construction 
which they believe a hazardous and 


Washington, then ¢ 


inwar- 
ranted change of the Constitution. 

compo ed 
of such men as Calhoun. Webster, and Benton. 
re ported a bill designed to limit the abuse of 


ronage, and re se ¢ the Presi- 


In 1835, a committee of Congress, 


executive pat 


dent in all cases of removal to ae reasons 
thereof. In the debate, Mr. Clay spoke as 


follows: 


“Tt islezislative authority which creates the office, 
defines its duties, and may prese took its duration. 
L speak, of course, of offi created by the Con- 
stitution, but the law. The office coming into exist 
ence by the will of Congress, the same l may pro- 
vide how and in what manner the oflice and officer 
shall cease to exist. It may direct the conditions on 
which he shall hold the office, and when and how he 
shall be dismissed. 

‘It would be unreasonable to contend that, al- 
though Congress, in pursuance of the publie good, 
' 

f 





es not 





brings the office and the officer into being, and assign 
heir purposes, yet the President has acontrol over 
the officer which Congress cannot reach and regulate.” 
. 7 ‘The precedent of 1789 was estab- 
lished in the House of Representatives against the 
opinion of a large and able minority, and in theSen- 
ate by the casting vote of the Vice President, John 
Adams. It is im, le to read the debate which it 
occasioned without being impressed with the eon- 
viction that the just confidence reposed in the Father 
ot _ yuntry, then at the head of the Government, 


‘ 
had great, if not decisive, influence in establishing 
it. a jas never, prior to the commencement of tl 

present administration, been submitted to the pro- 
ces3 of review.” ' ' . No « n 
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carefully examine the debate in the House of Repre- 
sentatives in 1789 without being struck with the su- 
periority of the argument on the side of the minority, 
and the unsatisfactory nature of that of the majority.” 


lhe language of Mr. Webster was not less 
explicit or emphatic: 
**I think, then, sir, that the power of appointment 
naturally and necessarily [ncludes the pow 
moval, where no limitation is expressed, 1 \ 
tenure but that at will declared. The power of 
pointment being conferred on the President and & 


e, [think the power of removal went along with 
it, and should have been regarded as a part of it and 
exercised by the same hands. I think the Legisla 
ture possesses the power of regulating the idition, 


duration, qualification, and tenure of office in all 
ases where the Constitution has made no ex 
provision on the subject. I am, therefore, of o7 
ion that it Is competent for Congress to decide by 

as one qualification of the tenure of oflice, that 
incumbent shall remain in place till the President 
shall remove him, for reasons to be stated to the Ser 
ate. And I am of opinion that this qualification, 
mild and gentle as it is, will hav ou effeet in 
arresting the evils which beset the p 

Govern ment and seriously thre 


perity. 

‘After considering the question again and iin 
within the last six years, | am willing to say that, in 
my deliberate judgment, the original decision was 


wrong. IL cannot but think that those who denied 
the power of 1789 had the best of the argument. It 
appears to me, atter thorough and repeated and con 

scientious examination, that an erroneous interpre 

tation was given to the Constitution in thi 
the decision of the First Congress.”’ 


*T have the clearest conviction that they [the Con- 
vention} looked to no other mode of displacin n 
officer than by impeachment or the regular ppelnt- 
ment of another person to the same place.” 


* * + i t : . 


e ‘ 
‘IT believe it to be within the just power of Con 
gress to reverse the decision of 1789, and | mean to 
hold myself at liberty to act hereafter upon that 
juestion as the safety of the Government and of the 
Constitution may require,”’ 


Mr. Cal 


positive in their advoc 


houn and Mr. Ewing were equally 
cy of the bill, and Mar- 


hall, Kent; and Story seem to have entertained 





:imilar views In respect to the original intent 
I 
of the Constitution 


but there has been a contiict of legislative 


COrl tructions as ys as ot indivi lual opin ns 
Ip mn this subjec Subs seq! en tC ongresses 
claimed and exerc ised, without the obstrue 


tron of an executive veto, the power to recuiate 


ie tenure of ofhee, 


{ both eivil and military. 
A law lebruary 25, 1863, provides that 
the Comptroller of the C irrency ‘shall hold 


; : ae ' 
his othee tor the term of five years unless sooner 
, - 
he Pri 


“EP ae 
advice and consent of thi 


removed by sident by and with the 


er the 


By section five of an act of July 15, 1866, 11 


‘“*No officer in the military or naval serv hall 
in time of peace /« lismissed from servi excert upon 
and in pursuance of the sentence of a court-martial, to 


that effect or in commutation thereof. 


. 7 ? . + 
Cheseare late acts, Qut they are only instances 


of other similar acts seattered through our stat- 
utes, whose validity has never been questioned. 
iS, therefore, no decision of the Supre me 


or settled precedent of legislation which 


here 
Court 
can bar the 
law both appointments to and removals from 
office. Never until now, so far as | know, has 
the right been questioned. Whatever differ- 
ences of opinion legislators may have enter- 
tained in respect to the original grant of power, 


right of Cougress to regulate by 


all have acquiesced in the exercise of legisla- 
tive authority over the tenure of office. 

Hence the claim of the President of a judi- 
cial right to se ttle ex cathedra the constitution- 
ality of a law upon this subject is inadmissible 
and subversive of the powers and indepen i- 
ence of a courdinate branch of the Govern- 
ment. Inaclear case of a legislative usurp 
ation of his const titutional prerogatives, such as 
wo ild occur in ane ffort to di sstroy his veto or 
pardoning power, he might be justified in treat- 
ing the act as a nullity, but not when Con gr 34 
moves in the path of ‘authorit: utive precedents, 
and where, at most, only adoubt can be seed 
against its original right of its jurisdiction. 

At an earlier period I apprehend such a 
claim would not have been advanced. Civil 
war naturally tends to concentrate power in 
the chief who administers it. Forces and re- 
sourees must be at his disposal. Defeat waitt 
pon the commander who is hampered by the 


i 
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forms and delays of law. 


His authority is 
nothing if not supreme. 


The laws of war are 


wift and absolute and can recognize no per- 
onal rights, no claims of Magna Charta. 
Active warfare necessarily encroaches upon 
the domain of legislation, and familiarizes the 


[ixecutive with a use of 
a tinic of peace, 

Power possessed is soon felt to bea 
right and is yielded with reluctance. Our ex- 
perience has added another example to the 
long record of history. ‘The President's de- 
fense denies the supremacy of law and is more 
dangerous to the Government than the alleged 
crime which has brought him to the bar of the 
Senate. If he can de ‘termine the validity of 
law, the Supreme Court isan empty mockery. 
No act can pass his veto, and all legislation 
may be subverted at pleasure. The ‘right to 
substitute the judgment of the ruler for the 
iudgment of the people and to override their 
laws by his willis absolutism. If the plea is 
good, it is a valid defense for unlimited usurp- 
ation. 

‘The plea of the President that he removed 
Mr. Stanton for the purpose of securing a de- 
cision of the court upon the constitutionality 
of the law is equally untenable as a ground of 
defense. It is inconsistent with the answer 
which he made by his counsel, that he effected 
the removal in the exercise of an executive 


authority hazardous in 


once 


SUPPLEMENT TO 


upon the law at the point where it baffled his 
cherished political policy and curbed a career 
which the law-makers believed dangerous to 
the peace and liberties of the country. If 
regard for the Constitution, and not a desire to 
get control of the Army, had been his purpose, 
why did he not test the law in the first instance 
when called upon to execute it, and when his 
motive would have been simple and unques- 
tioned? Facts show that it was not the nature 
but the effect of the law which troubled the 
President. 

The enactment was designed to circumscribe 
and limit his power, lest he should abuse it to 
the injury of the country. It was effective ; 
and when it arrested the execution of his pol- 
icy, regardless alike of his oath and the wishes 
of the nation, he defiantly violated the law to 
remove the man who was a trammel upon his 
will. 

The evidence demonstrates a purpose to get 
possession of the Department of War, and dis- 
proves the pretense that he was seeking a judi- 
cial decision upon the constitutionality of the 
law. 

Finally, 


was Mr. Stanton’s removal a viola- 


| tion of the act entitled ** An act regulating the 
| tenure of certain civil offices.”’ 


power of which Congress could not deprive || 


because satisfied that he could not allow 
aid Stanton to continue to hold the oflice 
of Seereiary of the Department of War with- 
out wazard of the public interests.”’ It is irre- 
coucilable with the further answer that ‘in his 
capacity of President of the United States”’ 
he ‘* did form the opinion that the case of the 
said Stanton and his tenure of office were not 
alfe rete ‘d by the first section of the last named 
erring thereby to the tenure-of-oflice 


him, 
the Si 


act, ret 
act. 
But, passing over 
ol this detense, we submit that the evidence 
shows anu anxious and persistent effort to get 
possession of the War Olhce, and not a pur- 
to have the law adjudicated. If to test the 
aw had been his desire, 
outa writ of ‘quo warranto”’ 
of Stanton to obey 
Instead of that, 
keep him out of oflice by 


Ose 


his order of 
le not only endeavored to 
an unworthy trick 
had annulled his suspension, but 
issued a letter of absolute removal in the face 
of Congress after it had rejected his judicial 
opinion of the constitutionality of the law, 
and had passed it bya two-thirds vote over his 
veto. After it had reaffirmed the validity of 
its action and the invalidity of his on this very 
subject, and assuming that the removal had 
been effected, 
fill the vacancy. ‘To crown the effrontery he 
nominates General Seofield to the vacant See- 
retaryship, while urging upon the Senate his 
acquittal on the ground that the removal was 
not effected, but only attempted. Thus da- 
plicity is made the proof of mnocence. Hav- 
ing put the case into a condition in which he 
could not sue ont a writ of geo warranto, | 
deny that he can honestly plead a desire to test 
the law. He knew full well if Stanton was not 
in the law he could not test it by his removal. 

Chis defense is clearly an afterthought. 
Having recognized the validity of the law by 
conforming all commissions to its provisions ; 
having suspetided Mr. Stanton and appointed 
General Grant under it; having notified the 
Secretary of the Treasury of the change, to 
wit, as follows: 


when we 


“Str: In compliance with the requirements of the 
act entitled ‘An act to regulate the tenure of certain 
civil offices,’ you are hereby notified that on the 
lzth instant Hon. Edwin M. Stanton was suspended 
from his office as Seeretary of War, and General U.} 
Grant authorized and empowered to act as Sateen 


of War ad tinterin”’— 

and having afterward transmitted a message 
to the Senate giving the reasons for the sus- 
pension, as required by the act, he cannot, 
without criminality, under the pretext of seek- 


the contradictory nature | 


he should have sued || 
on the refusal |! 
removal. | 


The purpose of the law was to hold in office 
men whom the policy of Mr. Johnson threat- 
ened toremove. Itisboth claimed and denied 
that the Secretary of War who held a commis- 


| sion under President Lincoln is protected by 


| and consent of the Se nate, and every 


the law. Thetrue construction must bedrawn 
from the letter of the statute itself, and not 
from any conflicting opinions expressed in de- 
bate at the time of its passage. 
The first section of the act reads as follows: 
“That every person holding any civil office to 


which he has been appointed by and with the advice 
person who 


| shall hereafter be ap point ed to any such offic fe, and 


shall become duly qualified to act therein, is, and 
shall be, entitled to hold such office until a successor 
shall have been in like manner appointed and duly 
qualified, except as herein otherwise provided: Pro- 


| vided, That the Secretaries of State, of the Treasury, 


he issued a letter of authority to | 
| the conferees oan simply to limit their t 


of War, of the Navy, and of the Interior, the Post - 
master General, and the Attorney General, shall hold 
their offices respectively for and during the term of 
the President by whom they mayhave been appointed, 
and for one month thereafter, subject to removal by 
and with the advice and consent of the Senate.” 

It will be observed that the body of the see- 
tion includes all persons who have been or 
who shall be appointed to civil office by and 
with the advice and consent of the Senate, 
‘*except as herein otherwise provided.’ 

This last clause which I have quoted was in 
the bill before the commiitee of conference, 
who added the proviso, was appointed, and 
undoubtedly refers to officers mentioned in the 
fourth section whose term is limited by law. 
The Secretaries were not of this number, and 
the effect of the proviso which was added by 
time to 
the term of the President under whom they 
serve and one month thereafter. 

The meaning of the section clearly is that 
every civil officer who has been confirmed by 
the Senate shall hold his office until the Senate 
shall confirm a successor, but provides that 
such: officers as hold a term limited by law 
shall lose their oflice by the expiration of their 
term without the action of the Senate. The 
only effect of the proviso is to bring the heads 
of Departments into this last class of officers 
whose terms are limited by law. The intent 
and effect of the law is to take the rémoval of 
every officer confirmed by the Senate out of 
the pleasure of the President; and it is a per- 
version of language to say that the proviso 
places the tenure of the Secretary of War, or 
of any other Secretary, at the option of the 
President. They are all removable by the 
confirmation of a successor or by the expira- 
tion of their term. 


It has been said that the proviso brings the | 


oflice of Secretary of War out of the body of 
the section into itself, but that the clause which 
provides that the Secretaries ‘‘shall hold their 
offices respectively for and during the term of 
the President by whom they may have been 


ing a judicial decision, set aside or trample || appointed, and for one month thereafter,’’ 


excludes Mr. Stanton from it because he wags 
not appointed by Mr. Johnson. 

The office could not be taken out of the body 
of the section unless it was first in it, and j; 
there, the Secretary was there also. If, mm 
the otlice of Secretary of War is brought }; 
the proviso, and Mr. Stanton excluded, | 
left in the section and covered by its pro. 
ions. If not there, to what limbo have 
gods assigned him ? 

The conception of a Secretary of War wit! 
out an office is worthy of a lawyer without 
brief. The argument is a pure creation, and g 
miserable fallacy at that. The language of thy 
section is in relation to persons, not offices, I 
says, ‘‘every person holding any civil offi 
shall be entitled to hold,’ &e. ; ‘‘the Secr 
taries, &c., shall hold their offices,’’ &e. The 
construction of the section is simple and unmis. 
takable. ‘There are certain oflicers referred to 
in the fourth section whose terms are limited 
by law, and the proviso adds the heads of 
Departments to this number, but the terms of 
the law allow no oflicer to be removed who has 
been appointed by and with the advice and 
consent of the Senate, except by the appoint: 
ment of a successor in the same way. 

The language of the proviso itself is, that 
the Secretaries are ‘‘ subject to removal by and 
with the advice and consent of the Senate.” 
If, therefore, Mr. Stanton is notin the proviso, 
he is in the body of the section, and the law 
was violated by his removal. I will not stay 
to inquire in whose term he was holding, for 
the argument is perfect without it. 

This is not all. The President violated the 
second as well as the first section of the law. 
It reads as follows 


Ww, 


ry 


That when any officer appointed as aforesaid, 
excepting judges of the United States courts, shall, 
during a recess of the Senate, be shown, by evidence 
satisfactory to the President, to be guilty of miscon- 
duct in office, or crime, or for any reason shall hy c Y 
incapable or legally disqualified to perform its duti 


| insuch case, andin no other, the President may suspend 


* Xe. 

If, now, the President can suspend an ofii- 
cer during the recess only, and that for the 
reasons specified in the law and no other, can 


such officer,’ 


| he remove him outright during the session of 
| the Senate, and when he is free from all the 


legal disqualifications enumerated in the act? 

The act further provides, in respect to a sus- 
pension, that— 

“If the Senate shall concur in such suspension, 
and advise and consent to the removal of such oflicer, 
they shall soe ertify to the President, who may there- 
upon remove such oflicer. But if the Senate shall 
refuse to concur in sue h sus pension, such officer so 
suspended shall forthwith resume the functions of his 
office,”’ &e. 

The Senate refused to coneur in the suspen- 
sion of Mr. Stanton, refused to advise and con- 
sent to his removal, but the President removed 
him in defiance of the letter of the act and of 
the will of the Senate. No amount of genius 
for legal sophistries can torture that act of the 
President into anything less than a willful vio- 
lation of law. This simple statement of th: 
case without argument is sufficient to command 
the approval of every mind. 

Counsel must have forgotten that the Senate, 
acting under the solemnity of an oath, had 
repeatedly decided that the law applied to Mr. 
Stanton. Onthe 12th of December the Senate, 
remembering that the ‘* tenure-of-oflice act’ 
was passed expressly to protect officers whose 
retention was thought indispensable to the 
public service against an abuse of executive 
power, and moved by the eloquent and power- 
ful appeal of the Senator from Maine, refused 
their assent to the removal of Mr. Stanton, 
which they had no right to do, or even act upon 
at all, unless he was covered by the law of 
March 2, 1867. 

Again, on the 21st of February, when the 
President failed in his attempt to prevent the 
return of the Secretary by the use of General 
Grant, informed this body of his absolute dis- 
meee, it was resolved by the Senate— 

‘That under the Constitution and laws of the 


U athe States the President has no power to remove 
the Secretary of War and to designate any other 


' officer to perform the duties of that office ad tnferim. 
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With such action upon our records we have 
aright to assume that argument upon this is 
foreclosed, and that Senaters who took part 
with the majority in those transactions will sus- 
tain the construction which they helped to 
esta blish, ar nd upon which the conduct of the 
Secretary is based. 

We are brought next to consider the charges 
as stated in the second and third articles. It 
is alleged that the appointment of Lorenzo 
[homas as Secretary of War ‘‘ad interim, 
was a high misdemeanor, being made without 
law, and in violation of both law and the Con- 
stitution. The provision of the Constitution 

that— 

“The President shall have power to fill up all 
y weanciss that may happen [not such as he may 
make} during the recess of the Senate, by granting 
ommissions Wwhicl h shall expire at the end of their 
next session, 

[his certainly does not confer the right to 
make ‘‘ad interim’’ ap pneny during the 
session of the Senate, but, by necessary inier 
ence, denies it, by expressly granting the power 
for the recess only. Hence, to fill a vacancy 
in this way, while the Senate is in session and 

dy to provide for any emergency, is, in the 
absence of positive law authorizing it, a clear 
violation of the Constitution. The guilt was 
in this case enhanced by an attempt to fill an 
office which the respondent himself claims has 
never been vacated. 

But the President is equally unfortunate in 
his appeal to law. ‘The act of 1789 makes no 
provision for ‘tad interim 2 appointments. 
fhat of May 2, 1792, authorizes temporary 
appointments in case of death, absence, or 
sickness, but not for vacancies created by 
removal. That of February 13, 1795, allows 
the President to appoint for six months, ‘* in 
vacancy, whereby the Secretaries or 
any officer in any of the Departments cannot 
perform the duties of his office.”’ 


case of V 


he construetion of this act is somewhat 
obseure and doubtful. It applies to such va- 
cancies of otlice as are occasioned by the in- 
d ities of 
An officer removed cannot per- 
form the duties of his office, it is true, but the 
natural implication of the language runs pari 
passu with that of 1792, confining it to such 
as occur from death, absence, or 
2 


, 
a 

| 

sickness. J] 


ability of the officerto ** perform the 
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nis othee 


vacancies 
ut if we give it the broadest appli- 
cation, and cover all vacancies, the limitation 
of six months placed upon the temporary 
ippointments which it authorizes is designed 

early to cover the interim between the ses- 
sions of Congress, and recognizes the hitherto 
unbroken practice of the Executive to create 
and fill vacancies only during the recess of the 
Senate. I conelude, therefore, it was not de- 

gned to authorize by this act an appointment 
like that of General Thomas. 

rhe act of February 20, 1863, fails 


equally 
to provide for this case. 


But even if these statutes by a proper con- 
struction covered the action of the President, 
he cannot use them, for they have been swept 
away by the tenure-of- office act, and he is re- 
mitted to its provisions alone, which explicitly 
prohibited any such appointment. 

If the first and second sections take from 
him, as I have argued, the right to remove 
Stanton, then there was no vacancy, and the 
appointment of Thomas was made ‘contrary 
to the provisions of this act,’’ and was by the 
sixth section of the same a high misdemeanor. 

It has been urged that the last clause of the 
third section empowers the President to make 
such an appointment, but an examination of 
the section shows this to be a perversion. It 
simply — that in case the Senate shall 
fail to fill a vacancy which has occurred by death 
or veiieheddion during the recess of the same, 
such officers as may by law exercise such powers 
and duties shall exercise all the powers and 
duties belonging to such office so vacant, but 
that ‘‘ such office shall remain in abeyance with- 
out any salary, fees, or emoluments attached 
thereto, until the same shall be filled by appoint- 
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| the great trusts of society. 


ment thereto by and with the advice and con- 
sent o ft the Senate.”’ 

General Thomas was not so at ppointed. The 
law cannot p ssibly be stretched to cover and 
justify his case, 

1qually fallacious is the interpretation which 
has been given to the eighth section. This 
simply make s it the duty of the President to 
notify the Secretary of the Tre asury whenever 
he shall have “‘ designated, authorized or em- 
ployed any person to perform the duties of any 
ottice’’ te mporarily vacate d, as desig rated i 
the third article. 

This is the whole extent of its meaning, and 
it cannot be so tortured as to authorize an 
‘‘ad interim’’ appointment made during the 
session of the Senate. 

| conclude, therefore, that the President hav- 
ing violated the act of March 2, 1867, as alleged 
in the first, second, and third articles, is guilty 
of a high misdemeanor. 

Of the fourth, sixth, seventh, and ninth 
articles, [ need not speak, as the trial failed 
catia. , to my apprehension, in establishing the 
allegations therein set forth by any substantial 
proof. No satisfactory evidence was presented 
to my mind of a conspiracy as alleged in either 
of the articles. In this I think the House 
entirely failed to make good their charges 

The fifth article charges that the President 
conspired with Lorenzo Thomas and others to 
‘* prevent ~ hinder the execution ofan act 
entitle d ‘An act regulating the tenure of cer- 
tain civil ‘offices,’ and in pursuance of said 
conspiracy did unlawfully attempt to prevent 
Edwin M. Stanton”’ from holding the office of 
Secretary of War. That there was an under- 
standing between the President and Thomas that 
the latter was to be substituted for Stanton in 
the office of Secretary of War, in disregard of 
the act of March 2, 1867, is clear, but that there 
was any concert to use force to bring it about 
does not appear from the evidence. 

Lhe eighth article ch: irges upon 


Andrew 
Johnson a high misdemeanor, in that he issued 
a letter of authority to Lorenzo Thomas, trans 
ferring to him the office of Secretary for the 
Department of War, in violation of lew, whien 
there was no vacancy in said office, and when 
the Senate was in session, with intent unlaw- 
fully to control the disbursements of the moneys 
appropriated for the military service and for 
the Department of War. 

I have already given my opinion upon the 
issuance of the letter to Thomas in what I have 
said in respect to the second and third articles. 
That a control of the money appropriated for 
the military service and the Department of 
War was a principal motive for securing the 
place of Mr. Stanton is self-evident, for without 
itthe office could not beadministered, and would 
be a vain and useless shadow of power. I do 
not see that this article adds anything new, for 
the gravamen of the charge is involved in the 
third article. The final judgment upon this 
must be the same as upon that. 

The facts alleged in the tenth article are 
known and read of all men, and are not denied 
by therespondent. ‘Thatthe speeches referred 
to in this article were ‘* slanderous harangues,’’ 
showing not only a want of culture, but the 
entire absence of good sense, good taste, or 
good temper, nobody can deny. But in view 
of the liberty of speech which our laws au- 
thorize, in view of the culpable license of speech 
which is practiced and allowed in other branches 
of the Government, I doubt if we can at pres- 
ent make low and scurrilous speeches a ground 
of impeachment. I say thisin sorrow, and not 
in any spirit of palliation, for the speeches 
referre dtoin thee harge s were infamous and 
blasphemous, and could not have been uttered 
by any man worthy to hold the exalted posi 
tion of Chief Magistrate of an intelligent and 
virtuous people. Personal decency should be 
deemed essential to high official responsibility 
in this Republic, but it must be secured by a 
public sentiment which shall exact virtue rather 
than availability in those whom it advances to 
When we reflect 
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how essential to national welfare and human 
progress is that liberty of speech which we | 
inherited, and how readily a ion upon 
its abuse ms ry turn to an abuse upon its restri 
tion, we hesitate to inflict a merited penalty 
upon this prominent offender. We deem i 
saier to— 


restric 


“ Bear those ills we have, 
Than fly to others that we know not of 

There are four distinct allegations in the 
eleve nth article. The first relates to the Pres- 
ident’s misrepresentations of Congress in pub- 
lic speech, and has already been reviewed in 
considering the tenth article. 

‘| he second charges a violation of ‘‘an act 
regulating the tenure of certain civil offices,”’ 
by unlawfully devising and contriving, and 
attempting to devise and contrive, means to 
prevent Mr. Stanton from resuming his office 
of Secretary of War after the Senate had re 
fused to concur in his suspension. This is a 
charge not mentioned in any preceding articl 
and its proof is unequivocal and satistactory. 

The attempt was made through General 
Grant, and the President’s letter of reproof to 


that distinguished citizen for efi — his 
wicked purpose by refusing to partic ip with 
him in a preme ditated breach of law ar con 
tempt of the Sen: i is the impregnable demon- 


stration of the allegation. 
the language of his letter: 


Lhe tollowing 13 


*You had found in our first conference ‘that the 
President was desirous of keeping Mr. Stanton out 
of office, whether sustained in the suspension or not 
You knew what reasons had induced the Presid nt 
to ask from you a promise; you also knew thatin 
case your views of duty did not accord with his own 
convictions it was his purpose to fill your place by 
another appointment. Even ignoring the existence 
of a positive understanding between us, these con 
clusions were plainly deducible from our various 
conversations. It is certain, however, that even 
under these circumstances youdid notofferto return 


the place to my possession, but, according to your 
own statement, placed yourselfin a position where, 
could [have anticipated yourction, | would have 


been compelled to ask of you, as L was compelled to 
ask of your predecessor in the War Department, a 
letter of resignation, or else to resort to the more 
disagreeable expedient of suspending you by a sue- 
cessor. 


The third and fourth allegations of this arti 
cle do not seem to have received that attention 
which their importance _— justify. The 
evidence upon the records by which ‘they are 
supported is very slight. I have been the more 
surprised at this inasmuch as the last sets forth 
that the President attempted to prevent the 
execution of the actentitled ‘*An act to provide 
for the more efficient government of the rebel 
States. This I have deemed the primum 
mobile whieh has impelled the entire policy of 
the Executive. 

This has been the motive of all our excep- 
tional legislation ; this has prolonged and mul- 
tiplied our sessions; this has distracted busi- 
ness, and protracted the unrest of society, and 
this will be the crowning infamy of an Admin- 
stration inaugurated by assassination. All 
these willful violations of law have drawn their 
inspiration from this fell intent. If they had 
been only technical and inadvertent lapses or 
had resulted from misapprehension they might 
be pardoned, but being specimens from a 
flagrant catilogue of persistent law-breaking 
public safety demands a resort to ¢ -onstitutional 
remedies. 

There may be wise and patriotic men who 
fear lest conviction should impress a habit of 
instability upon our institutions and unsettle 
ithe foundations of society. No statesman 
should be censured for a prudent ferecast, but 
he should not — to use the means which 
the expe rience of ages has shown to be essen- 

tial safegn: ards of popalaz rights. The Euglish 
en retire with every de feat, and these 
frequent changes of administration strengthen 
rather than weaken the Government. A people 
a and not over-jealous of their rights 
are in danger of overthrow. History teaches 
ey aoe wars enhance the powers of the 


' 


Kxecutive at the expense of popular rights, 
and that powers once exercised are likely to 
be held as an inalienable prerogative. Weare 
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no exception to the rule. With us, the tempt- 
ation of the Chief Magistrate 


authority is 


to overstep his 
even greater than in Governments 


where executive power is less limited. It is 
dificult for a ruler who has used for years 
hout wrong the unlimited powers of war to 


I trict lj nseid at once, on the retu irn of pe ace 


thie narrow limit then essential to the 
ecurity of popular rights. 

Abraham Lincoln in a few in 
ordinary exercise of executive 
we legalized it as a military 
our years of laborious, patriotic, 
uffering life, devoted to a reseue of the liber- 


stances trans: 
cended the 


Aa ithority, and 
neces Ly. 


ties and integrity of the Republic, were the 
pledges he gave that he would not usurp or 
abuse his power for the gratification of either 


ambition. Andrew Johuson has 
no such excuse and can give no such security 
when he oversteps his constitutional limits and 
ets aside law. 

here nave been no * 
of a high e 


usurpation of 


revenge or 


public considerations 
to justify his high-handed 
Phere nothing in 
versonal character and nothing in the ofli- 

cial conduct#of this distinguished minister of 
who, more than the great French minister, 
may be said to have ** organized victory,’’ which 
could give the shadow of a pretext for his sus- 
ion or removal. His offense was that at 
the expense of personal comfort he fulfilled 
| of Congress and checked, if he did 
not baffle the effort of the Executive to arrest 
the legal and peaceful reorganization of the 


har: icler 
power. Was 


Live 


War, 


pens 


ie purpose 


South. His obedience to the spirit and letter 
of our laws **constrained”’ the President to 
cause him to surrender the office.”’ 
Ifthe President is convieted he suffers fora 


violation of law: if acquitted, Mr. Stanton suf- 
fers for obedience to the law. Back of the 
which the former is on trial lie the 
three years of malignant obstruction of law 
and public order pouring a wicked intent into 
this indictment. Back of 
this attempted removal of Mr. Stanton lies the 
spl undid record of the great Secrets iry, which 
will hereafter thread your history like a path 
of gold. Who shall fall in the final issue, he 
who obeys or he who defies your legislation? 

If conviction may impress instability upon 
our itstitutions, acquital may destroy the ori- 
ginal adjustment and balance of their powers 
ten their The lessons of 
history warn us rather against the indulgence 
than the arrest of arbitrary power. 

When power flows back into the hands of 
the people it only returns to its original and 
righttul but when it passes up into 
the hands of a usurper, the reign of despotism 
is inaugurated. History has been a perpetual 
struggle between popular rights and personal 
ambition, and experience shows that we do 
not utter empty words when we say that **‘ vigi- 
lance is the price of liberty.’’ 

As a member of the House of Representa- 
tives, | voted under the obligations of an oath, 
for the act of March 2, 1867, with a clear un- 
dersts anding that it protec ted Mr. Stanton as 
Secretary of War against removal at pleasure 
by the President; and now, when he is brought 
to our bar, to be tried for the consummation 
act, | but discharge a solemn duty, 
from which | cannot escape, when, as « Sen- 
ator, | pronounce Andrew Johnson guilty of 
a violation of that law. 
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THR STANTON ARTICLE. 

The first article of impeachment, whica 
charges the issuing of the order for the removal 
of Edwin M. Stanton from his office of Secre- 
tary of War upon the 21st February, 1808, is 
the most important one of the articles, and 
presents itself first for consideration. It is 
charged that that order was unlawfully issued 
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with intent to violate the tenure-of-office act of 
March 2, 1867, and contrary to the Constitu- 
tion of the United St: and that by issuing 
it the President did commit and was guilty ot 
a high misdemeanor in office. 

Was the order for the removal of Mr. Stan- 
ton authorized by the Constitution and laws of 
the United States, or was itin violation of either 
or both? The argument upon this question 
has been prolongs d and exhaustive; but to a 
just conclusion it will only be necessary to 
examine a few points and place them in thei: 
proper relations to each other and to the gen- 
eral question involved. 

As a constitutional question, the executive 
power to remove from office m: Ly be pl: iced 
upon those two provisions of the Constitution 
of the United States which declare that the 
executive power of the Government shall be 
vested in the President, and that he shall take 
care that the laws be faithfully executed. The 
power to remove being executive in its nature, 
and its exercise, upon fit being 
necessary to the due execution of the laws, it 
is insisted that it is vested in the President by 
these provisions of the Constitution. And such 
was the decision of Congress after full debate 
in 178%), 

If this construction of the Constitution be a 
true construction there can be no doubt that 
the President had due authority to issue the 
order for the removal of Mr. Stanton. 

But the power of the President to remove a 
Secretary of War from oflice is clearly declared 
by the second section of the act of the 7th of 
August, 1789, organizing the War Department. 
That section reads as follows: 


ites, 


oceasions, 


‘There shall be in said Department an inferior 
tic cer, to be appointed by the said principal officer, 
to be employed therein as he shall deem proper, to 
be called the Chief Clerk in the Department of War, 
and who, whenever the said principal ofitcer shall be 
removed from office hy the Preside nt of the United State 8, 
or in any case of vacancy, shall during such vacancy 
have the charge and custody o a f ult records, books, 
and papers appertaining to the | Department,” 
Whether this section simply sai s that the 
President has power to remove by virtue of 
the Constitution or confers the power upon 
him is not material to our present purpose. In 
either case itis a declaration that 
he can remove the Secretary, the ** principal 
officer’? in the Department of War. 
Again, it is in evidence and undenied that 
Secretaries of War have always been appointed 


legislative 


| and commissioned to hold their office * during 
the pleasure of the President of the United | 


the Secretary of 


> and Mr. 
commission—the only one ever issued to him— 
is in that form. 

It only remains to inquire whether recent 
legislation has changed the tenure of office of 
the Secretary of War so as to impair or destroy 
the President’s power of removal. . ‘The first 
section of the tenure-of-office act of 2d March, 
1867, is as follows: 


ser 


States for the time being,’ 


That any person holding any civil office to which 
he has been appointed by and with the advice and 
consent of the Senate, and every person who shall 
hereafter be appointed to any such oflice and shall 
become duly qualified to act therein, is and shall be 
entitled to hold sach office until a successor shall 
have been in like manner appointed and duly qua¥- 
fied, except as herein otherwise provided: Provided, 
That the Seeretaries of State, of the Treasury, of War, 
of the Navy, and of the_Interior, the Postmaster 
General and the Attorney General, shall hold their 
offices respectively for and during the term of the 
President by whom they may have been appointed 
and for one month thereafter, subject to removal by 
and with the advice and consent of the Senate.” 


The proviso of this section puts the heads 
of Departments into a class by themselves, 
but cannot have practical effect upon four of 
the Secretaries who were appointed to office by 
Mr. Lincoln, namely, the Secretary of State, 
War, the Secretary of the 
Treasury, and the Secretary of the Navy. They 
were appointed by Mr. Lincoln in hisf first term 
and were commissioned by him, in the usual 
form which then obtained, to hold their oftices 


Stanton’s | 


‘during the pleasure of the President of the | 


United States for the time being.’’ Theirs was 
then a tenure at will; they were to hold atthe 
pleasure of the President who appointed them, 


‘| realm. 


or of his successor, whoever that succe 
might be. 

Lhe Secretary of the Interior, the Postmas:, 
General, and the Attorney General had | 
appointed by Mr. Johnson and had receiy 

commissions in the same form. So gt 
case as to the heads of Dej 
tenure-of-office act was passed. 
lhe proviso, therefore, in declaring that he 
of De partments should hold during the t 
of the President by whom they may hav 
appointed and for one month the -reafter. 
not have the practic: il effect of expan i 
chs anging the tenure upon which the L; 
Secretaries held their offices; for the term ; 
the President who appointed them, and dur} 
which they were appointed, expired March 4 
1865, and they were never reappointed after 
its expiration. Besides, Mr. Johnson's tery 
began in April, 1865, and when the law y 
passed, March 2, 1867, there was notertn r 
ning of a President by whom they had }y 
appointed. There can be no pretens ‘ 
appointment of them by Mr. Johnson or 
Mr. Lineoln in his second term, from the { 
that they held over after March 4, 1865. \ 
new commissions were issued to them. and 3 
fact no new appointments were possible wit 
out the advice and consent of the Senate, w 
was never asked for or given. 

In my opinion, all Secretaries, present and 
future, were within the descriptive words of 
the proviso, but the Lincoln Secretaries we: 

/ not practically within the operation of the new 
tenure which that proviso established. They 
were within the words which distinguished and 
separated heads of Departments from other 
civil officers of the Government, but not effect- 
ually brought within the new tenure rule. For 
purposes of classification all heads of Depart- 
ments were named in the proviso and excluded 
from the body of the section, but the tenure 
of those Secretaries was not in fact changed, 
but was left as before. 

No one can doubt the complete application 
of the tenure-of-oftice act to all heads of De- 
partments appointed by future Presidents. 
They will all hold during the term of the 


Ssor 


| 
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artments when ¢ 


All 
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Pres- 
ident who shall appoint them, and for one 
month thereafter; there will be no exceptions. 
if a President shall be chosen for a second 
term the members of his Cabinet must be reap- 
pointed if they are to hold for more than one 
month in his new term. But suppose a Presi- 
dent shall die, resign, or be removed from 
oflice before his term shall run out? Will his 
Cabinet be fastened upon his successor for 
one month only or for the remainder of the 
fullterm? Will a Secretary appointed March 
4, 1869, be entitled to hold fora fixed and ind: 
feasible term of four years and one month, 
or may he lose his place sooner by the death, 
resignation, or removal of the President who 
appoints him? Now, this is, in one view, an 
important inquiry in fixing the construction of 
the tenure-of-oflice act in its application to the 
ease before us. For if it shall appear that 
upon the death, resignation, or removal of a 
future President his Cabinet will go out at the 
end of one month, there is no ground lett tor 
the argument that Mr. Stanton now holds his 
oflice under the law. He can claim to hold 
it only upon the ground of the non-expiration 
of Mr. Lincoln’s second term. If that term 
expired with Mr. Lincoin’s life he has no stand 
ing whatever in any forum of honest debate. 
in my opinion, in case of the death, resig- 
nation, or removal of a future President, his 
Cabinet will go out of office at the end of one 
month. A President takes a four-year term 
subject to the implied condition that he shal! 
live so long and shall not resign or be remove d 
upon impe: achment. His term ends when {0 
any cause he vacates or is removed from /hiis 
office and can no longer perform its duties. 
The term of the Emperor Charles V ended 
when he resigned his crown; that of James [| 
when Parliament declared he had abdicated 
the throne by withdrawing himself from the 
In the ordinary case of an officer of 
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the United States who holds for a term of 
years, if he die, resign, or be removed from 
ollice pending his term, the term ends and his 
uecessor takes a new full term. But it may 
be said that our present case is a peculiar one, 
cause & Vice President is provided to fill 
it the term of a President, who dies, resigns, 
is removed. The Constitution does not say 
that. It says that in case of the death, &c., 
he President, the duties of the presidential 
tice shall devolve upon the Vice President. 
if it be a case of temporary disability of the 
President the Vice President will perform the 
duties of the office until the disability shall be 
removed. If it be a case of vacancy in the 
presidential office the Vice President will per- 
{orm the duties of the office during the time or 
term for which he was elected Vice President. 
He becomes President in fact, 
term of another, but for his own. 
lhe Constitution provides that when there is 
no President or Vice President to discharge 
the duties of the presidential oflice, such duties 
shall be discharged by some other officer to be 
designated by law, until a new President shall 
be chosen. But under an existing law (act 
of March 1, 1792) such choice of a new Pres- 
ident may possibly be made by electors, two 
or three years before the running out of the 
former President’s term, and yet the new Pres- 
ident will be chosen and will hold for a full 
four-year term. The old and the new terms 
will not overlap each other in such case, will 
not be coexistent to any extent, because the 
former ends with the event, whatever it may 
be, which causes the vacancy in the presiden- 
tial ofhiee. 

We may conclude, then, that the words ‘ the 
term of the President’’ mentioned in the ten- 
ure-of- office act and in the Constitution is the 
actual period of service of a President—in- 
cluding any time of temporary disability—and 
that such term may end by death, resignation, 
or removal, as well as by the regular expira- 
tion of four years. It follows that Mr. Stan- 
ton could not claim to hold his place as Secre- 
tary of War under the tenure created by the 
proviso to the first section of the tenure-of: 
oflice act, even though he had been appointed 
in fact or constructively in Mr. Lincoln’s sec- 
ond term of service as President of the United 
States. In no sense can it be said that he is 
holding his office in or during ‘‘the term of 
the President’? by whom he was appointed. 

Sut if this be granted it becomes evident 
that his case is quite outside of the tenure-of- 
oltice act, and wholly unaffected by it. And 
the plain wor Js of the act of 1789, and the lan- 
guage of his commission, declare him to be 
subject to removal at the pleasure of the Pres- 
ident. 

I shall not examine at length the adroit argu- 
ment which places Mr. Stanton’s case within 
the body of the first section of the tenure-of- 


not for the 


| out senatorial advice and consent. 


out the consent of the Senate, if this argument 
be sound. 

Not one word was uttered in either House 
of Congress when the act was passed indicat- 
ing that the Lincoln Secretaries were ineluded 
or intended to be included in the body of the 
first section ; but a most explicit statement was 
made by Senator Sherman (without dissent 
from any quarter) that they were excluded 
from the protection of the act and would 
main subject to removal by the President. 

It is charged in the first article of impeach- 
ment as an ingredient of the offense therein 
alleged to have been committed by the Presi- 
dent, or as a serious aggravation thereof, that 
the order for the removal of Mr. Stanton was 
issued during a session of the Senate and with- 
This par- 
ticular accusation was supposed by many in 
the outset of this controversy to be unanswer- 
able. But it possesses no importance what- 
ever. lor neither the constitutional argument 
for executive power to make removals from 
office, nor the act of 1789 organizing the War 
De partment, nor any other former statute re- 
lating to removals, nor the Be actice of the Gov- 
ernment, recognizes any distinction of time 
(in making removals) between session and re- 
cess. ‘The President in all cases where he is 
authorized to remove an ofticer may remove 
him during a session of the Senate as well as 
in a recess between sessions, for aught that 
appears in the constitutional reasoning, in the 
legislation, or in the practice of the past. 

Prior to 1867 all : »movals were to be made 
by the President upon his own responsibility, 
without senatorial advice or consent. Whether 
the Senate was in session ornot when a removal 
was made, was, therefore, wholly immaterial 
to his exercise of his power. The presence of 
the Senate was of importance only when a new 
and complete appointment was to be made to 
fill a vacancy, whether produced by removal or 
other cause. 

Upon the whole we must come to the con- 
clusion, that if Mr. Stanton holds under the 
tenure-of-office act he cannot be removed, 


|| either in session or in recess, without the con- 


sent of the Senate; but if he does not hold 
under that act, then, under the prior laws and 
practice of the Government, he may be removed 
by the President at any time. In either ease 


| the charge that he was removed during a ses- 


sion of the Senate is unimportant, if not absurd. 
The order for the removal of Mr. Stanton was 
in exact conformity with the precedent in the 
sase of Timothy Pickering, Secretary of State, 


|| who was removed from office by President 


office act upon its logical expulsion from the | 


proviso. ‘This is evidently an after thought, 
which ean derive but little support from verbal 
criticism, and none whatever from the history 
or policy of the law. Plainly the purpose of 


the law was to put all heads of Departments | 


in a separate class and attach them to the par- 
ticular Presidents by whom they are appointed. 
No President shall have Secretaries imposed 
upon him whom he has not selected, nor (as 
| construe the law) shall he be compelled to 


retain in a second term those he had selected || 


in his first. He may once in any term freely 
choose his advisers, (subject only to senatorial 
confirmation,) but if reélected he is not bound 
to keep them, nor can he in any case impose 
them upon his successor. The law only binds 
him to retain them (when once chosen) during 
the term, or remainder of the term, in which 
they are selected, and then they retire. 

But this evident policy of the law is in flat 
contradiction of the argument which places 
Mr. Stanton’s case within the body of the see- 
tion, and assigus to him a tenure of indefinite 
duration in the future. No future President 
(any more than the present one in case of his 
reélection) could shake off this Secretary with- 


Adams on the 12th of May, 1800. 

The first session of the Sixth Congress began 
December 2, 1799, and ended May 14, 1800. 
(Trial, p. 595.) The removal was therefore 
during a session of the Senate. On Saturday 
May 10, President Adams wrote to Mr. Picker- 
ing requesting him to resign, and stating his 
desire for an answer to his communication 

‘on or before Monday morning, because the 
anid of a successor must be sent to the 
Senate as soon as they shall sit.’’ ‘This last 
remark was obviously made with reference to 
the adjournment of Congress; for by resolution 
of the 21st of April the two Houses had agreed 
to adjourn the session on Monday, May 12, 
and a resolution of the Senate to extend the 
session to the 14th had just been rejected by 
the House. (3 Senate Journal, 77, 78, 92.) 
It was necessary, therefore, that a nomination 


| of a successor should be sent to the Senate 


‘*as soon as they should sit’’ on Monday, in 
order to confirmation before the final adjourn- 
ment of the session. 

Mr. Pickering’s answer, refusing to resign, 
is dated on Monday, the 12th, and it is a fair 
if not inevitable conclusion, from the facts 


| known to us, that it was sent to the President 


on the morning of that day. For the Presi- 
dent had requested that the answer should be 
sent to him on or before that morning, and he 
took action upon the answer, which indicates 
that he received it at thattime. He issued an 


order dated the 12th, peremptorily discharging || 


THE CONGRESSIONAL GLOBE. 


1) 


oll 


Mr. Pickering from further service as Secre 
tary of State, and as soon as the Senate met, 
on the same day, sent to it a message nominat- 
ing ** John Marshall, of Virginia, to be Seere- 
tary of State in place of Timothy Pickering, 
removed.’ (Trial, pp. 356, 357.) 

On May 12, a resolution passed bi 
exte nding 
Journal, 92, 94,) and on Tuesday, the 13th, the 
Senate, in executive session, confirmed the 
nomination of Judge Marshall as Secretary of 
State. (Trial, p. 359.) 

It is clear, then, that Mr. Pickering was 
removed during a session of Congress and of 
the Senate ; that he was removed before a nom- 
ination of his successor was transmitted to the 
Senate, and. that his successor was confirmed 
and appointed on a subsequent day. 

The views of the managers of the impeach- 
ment upon the Pickering case, as expressed by 
them to the Senate upon this trial, appear to 
One of them [Mr. But 
LER] was of opinion that the nomination of 
Marshall was sent to the Senate before the 
order of dismissal was sent to Pickering, ( Trial, 
pp. 358, 359, 360,) while another [Mr. Bina 
HAM] insisted at length that the order of re 
moval was issued before the Se ‘nate ** had com 
and that President Adams 

‘did not consider that it was proper even under 
the law of 1789 for him to make that removal 
during the session of the Senate.’’ (Trial, p. 
1173.) Neither one of these contradictory 
opinions can stand. It is very evident that the 
removal of Pickering preceded the nomination 
of Marshall, and it is beyond dispute that the 
entire transaction was during’a session of the 
Senate, and not in recess. The Senate had 
been in session for months; it sat on the pre 
ceding Saturday, (3 Senate Journal, 92,) and 
there can be no pretense of a vacation or recess 
on the Monday when Pickering was removed 
from oftice. 

The Pickering case is therefore a decisive 
authority in support of the order for the removal 
of Stanton. 


1 Houses 
the session to the 14th, (3 Senate 


be quite groundless. 


menced its session,”’ 


THE THOMAS ARTICLES. 

The second, third, and eighth articles of 
impeachment charge the designation by the 
President of General Thomas to perform the 
duties of Secretary of War ad interim, as 
unlawful, and as constituting a high misde- 
meanor in office. 

I think that that act of the President was 
authorized by the act of 13th February, 1795, 
(1 Statutes-at-Large, 416.) But in view of the 
argument that the law of 1795 is no longer in 
force, it becomes necessary to consider, in 
connection, the several laws which relate to 


| official vacancies and disability of officers in 


the several Executive Departments. 
The act of 8th of May, 1792, section 8, pro- 
vides: 


“In case of the death, absence from the seat of 
Government, or sickness of the Secretary of State, 
Secretary of the Treasury, or of the Secretary of the 
War Department, or of any officer of either of the 
said Departments whose appointment is not in the 
head thereof, whereby they cannot perform the duties 
of their said respective offices, it shall be lawful for 
the President of the United States, in case he shall 
think it necessary, to authorize any person or persons, 
at his discretion, to perform the duties of the said 
respective offices until a successor be appointed, 
or until such absence or inability by sickness shall 
eease,’’—1 Stat., 281. 


This act, it will be seen, was confined to the 
Depi irtments of State, of the Treasury, and of 
War, which were the only ones organized when 
the act was passed. It will be seen, also, that 
the act aoutles only to cases of vi ,* ancy ocea- 
sioned by death, and to cases of di sability 
occasioned by sickness or absence from the 
seat of Government. 

The act of 13th of February, 1795, in its 
first section, makes further provision, as fol- 
lows: 

‘In case of vacancy in the office of Secretary of 
State, Secretary of the Treasury, or of the Secretary 
of the De partment of War, or of any officer of either 
of the said Departments, whose appointment is not 
in the head thereof, whereby they cannot perform 
the duties of their said respective offices, it shall be 
lawful for the President of the United States, in case 
he shall think it necessary, to authorize any person 
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r persons, at his discretion, to perform the duties 
if said respeetive oflices until a successor be ap- 
uch vacancy be filled: Provided, That no 
one vacancy shall be supplied in manner aforesaid 
for a longer term than six months,” 

i luis act has no application to cases of tem- 
porary disability, butto cases of vacancy alone; 
but as to such itis comprehensive and includes 
those of every description. It is, however, 
like that of 1792, confined to the Departments 
of Staie the Treasury, and War. 

Next follows the act of 20th of February, 
1865. (12 Statules-at- Large, 65.) Its passage 
was recommended by President Lincoln in a 
special message dated 2d of January, 1863, 
which reads as follows: 


‘[T submit to Congress the expediency of extending 


to other Departments of the Government the author- 
ity conferred on the President by the eighth section 
of the act of the 8th May, 1792, to appoint a person to 
temporarily discharge theduties of Secretary of State, 
Secretary of the Treasury, and Secretary of War, in 
cause of the death, absence from the seat of Govern- 
ment, or sickness, of either of these officers.” 


In pursuance of this recommendation the act 
was passed in the following words: 


“In case ot the death, resignation, absence from 
the seat of Government, or sickness of the head of 
any executive Department of the Government, or 
ol any officer of either oft the said Departments whose 
appointment is not inthe head thereof, whereby they 
cannot perform the duties of their respective offices, 
it shall be lawful for the President of the United 
States, in case he shall think it necessary, to author- 
ize the head of any other executive Department, or 
other officer in either of said Departments whose 
appointment is vested in the President, at his disere- 
tion, to periorm the duties of the said respective 
olfices until a suecessor be appointed, or until such 
absence or iffability by sickness shall cease: Pro- 


vided, That no one vacaney’sball be suppliedin man- || 


ner ufuvresaid for a longer term than six monthbs,’”’ 
It will be observed that this act follows 


mainly the language of the act of 1792. The || 


particulars in which it departs from it are 
thes¢ 


Departments instead of being confined to the 
three which were in existence in 1792. 

2. It applies to a case of vacancy by resig- 
nation. 

3. It authorizes the employment in tempo- 
rary service in a Department of officers of 
another Department, instead of ‘t any person ’ 
as in the former laws; and lastly, it borrows 
from the actof 1795 the limitation of six months 
upon the term of special service in each case 
provided for. 

Now the question is presented—did this act 
of 1863 repeal by necessary implication the 
vacancy act of 1795? It provides for the cases 
of disability covered by the act of 1792, and for 
cases of vacancy occasioned by death covered 
by the same act. But it provides furter for 
‘mases of vacancy occasioned by resignation 
which were not within the act of 1792, but would 
appear to be within the act of 1795. 

ltis clear that when a later statute entirely 
supplies the place of a former one it works its 
repeal. And so where a later statute contra- 
dicts a former one, or is plainly inconsistent 
with it, the former law falls. In each case 
supposed, there is an implied or constructive 
repeal of the old law. 

And when the place of an old law is supplied 
in part by a new one, or is ia part plainly 
inconsistent with a new one, the same result 
takes place as to such unnecessary or incon- 
sistent parts of the old law. 

Now, the act of 1863 makes provision only 
for vacancies caused by death or resignation, 
whereas the act of 1795 extended to all cases 
of vacancy, including those caused by removal 
or expiration of term of service. As there is 
no express repeal of the old law, and as the 
new one does not fully supply its place, the old 
law must remain partly in force and still apply 
to cases of vacancy caused by removal or 
expiration of term. 

And this view is strengthened by consider- 
ing the fact that the act of 1863 was asked for 
by Mr. Lincoln for no purpose of repealing 
former laws, but to extend the disabilities act 

of 1792 to all the Executive Departments. 

[t may be insisted upon further. that whereas 
the act of 1795 did not repeal the act of 1792, | 
that of 1863 cannot be held to repeal the | 


| construction of the law. 


| to another upon the President. 
not, the act of 1863 may be held as addi- 


SUPPLEMENT TO 


act of 1795. Now, the act of 1792 was often 
acted upon in the practice of the Government 
down to recent times, and it was referred to by 
Mr. Lincoln as a subsisting law in his com- 
munication to Congress of 2d January, 1863. 
If, then, the act of 1795 did not repeal the 
act of 1792 because it provided for a case of 
vacancy by death, and thus far supplied the 
former law, the act of 1863 cannot be held to 
repeal the act of 1795 because it provides for 
cases of vacancy by death and by resignation. 
In each case the elder statute continues in 
force except so far as its place is filled by the 
younger. 

The argument so far proceeds upon the 
ground that the act of 1863 is to some extent 
inconsistent with the former laws and partially 
displaces them. But is it clear that it is in- 
consistent with those laws? The former laws 
authorize the President to designate ‘‘ any 
person’’ to discharge the duties of an office ad 
interim in case of vacancy therein or disabil- 
ity of the incumbent. Is it certain that these 
words, ‘‘any person,’’ should be held to in- 
clude any officer of the Government without 
regard to the character of his office or the 
duties and responsibilities charged upon him 
bylaw’? An oflicer under bond, if taken away 
from his proper office and appropriate duties, 
could not be held responsible upon his bond 
for any default caused thereby (nor his sure- 


| ties either) without gross injustice; and many 


other difficulties might be suggested upon such 
At all events, one 
would think that a very clear, specific, express 


draw an oflicer from the duties of an office to 
which he had been assigned by due appoint- 
ment under the Constitution (upon senatorial 


| confirmation) and assign him to duty in an- 
1. It extends to all the seven Executive | 


other office. The act of 1863 provides spe- 
cifically that this may be done, and thus gave 
a legal sanction to a practice which had ob- 
tained to some extent before its passage. But 
it is very doubtful whether the disability and 
vacancy acts of 1792 and 1795 conferred this 
power of transferring officers from one offive 


If they did 


tional to and not restrictive of the provisions 
of the former laws, and all question of incon- 
sistency between them will disappear. The 


‘| former laws may then be held to stand good | 
| as to all cases arising under them, and to 
_ authorize ad interim authority to ‘‘any per- 


sons’’ not heads of or presidential appointees 
in the Departments and charged with other 


| duties by law. 
The rules for the construction of statutes | 


cited on behalf of the defense on this trial 
tell very strongly against the argument for the 
implied repeal of the act of 1795 by the act of 


1863. Repeals by implication are not favored | 
by the law ; where a later statute is not plainly | 
inconsistent with a former one, both shail | 


stand; remedial statute shall be construed 
liberally, so as to secure fully their object. 


These and other rules sanctioned by the wisdom | 
of ages fully protect the statute of 1795 against | 
| the argument of the prosecution, and give to 


it a complete sanction as an existing law. As- 


| suming that that act continued in force as to 


vacancies occasioned by removal, it justified, 


beyond all question, the letter of authority to | 


General Thomas of 21st February, authorizing 


him to perform the duties of Secretary of War | 


ad interim, and the second, third, and eighth 
articles of impeachment are wholly without 
support. 

lt has been said that the tenure-of-office act 


repeals all prior laws which authorized ad | 


Secretary of the Treasury thereupon to communj- 
cate such notice to all the proper accounting ang 
disbursing officers of his Department.” 

Passing now from the general question of 
ad interim legislation, it remains tO inquire 
whether the letter of authority to Genera! 
Thomas was forbidden by any provision of t 
tenure-of-office act. The sixth section of that 
act provides: 


bi 


} 
} 
ue 


**That every removal, appointment, or employ. 
ment, made, had, or exercised contrary to the provis. 
tons of this act, and the making, signing, sealing 
counfersigning, or issuing of any commission or letter 
of authority, for or in respect to any euch appoint- 
mentoremployment,shall be deemed, and are hereby 
declared to be, high misdemeanors,’’ &e 


Now, an act done which is declared to be 
high misdemeanor by this section must be one 
which is ‘* contrary to the provisions”’ of this 
act. And it is evident that it must contravene 
some provision of the first, second, or third sec. 
tions, because those alone relate to the subject: 
matter of removal and appointment. But it 
has been shown already that Mr. Stanton’s ease 


| is not within the first section of the act, and 


that that section could not be violated by his 
removal and the designation of Thomas to 
supply his place ad interim. Nor have we in 
hand a case of suspension or temporary ap- 
pointment or employment, in recess, under the 
second section, nor the case of an oflice in 
abeyance under the third section. 

The sixth section, therefore, can find no pro- 
vision in any other part of the law to which it 
can attach itself for the purpose of charging a 


| misdemeanor upon the President of the United 
provision by statute would be necessary to with- || 
. | 





interim service in the Executive Departments, | 


but the fact is not so. 


tion does most clearly recognize the validity 
of ad interim selections for executive offices. 
Ihat section is as follows: 

“That whenever the President shall, without the 
advice and consent of the Senate, designate, author- 
ize, or employ any person to perform the duties of 
any office, he shall forthwith notify the Secretary of 
the Treasury thereof; and it shail be the duty of the 


The tenure-of-office | 
act has no repealing clause, and its eighth sec- | 


i 


States. In other words, the letter of authority 
to General Thomas not being ‘‘ contrary to the 
provisions’’ of the tenure-of-otlice act, the 
sixth section cannot declare the act of issuing 
it to be a high misdemeanor, punishable by 
indictment or impeachment. 

I shall pass the charge found in these arti- 
cles, that the letter of authority to Thomas 
was issued during a session of the Senate and 
without senatorial consent, with the single 
remark that it is made upon a misconception 
of the nature of an ad iaterim order. Such 
order is not an appointment, (within the meau- 
ing of the Constitution,) nor is it subject to 
senatorial advice and consent. 

But the question remains: suppose the act 
of 1863 did completely repeal the act of 1795, 
relating tu vacancies in executive offices, and 
that there is no law which expressly authorizes 
the letter of authority to General Thomas, 
then was the issuing of that letter a high mis- 
demeanor in office? Unquestionably it was 
not, unless made such by the sixth section of 
the tenure-of-oflice act, which has just been 
disproved. In fact the issuing of such a letter 
by the President, even without statutory au- 
thority, when required by the interests of the 
public service, may be riot innocent merely, 
but laudable. ‘The order issued by President 
Lincoln to General Skinner, to act as Post- 
master General ad interim, although without 
authority of law, was not a criminal offense. 
It was a justifiable order to meet an emer- 
gency in the publi¢ service. A large number 
of similar orders for ad interim service in the 
several Executive Departments, wholly uuau- 
thorized by any statute, have been put in evi- 
dence on the present trial. They were made 
by President Jackson and by his successors in 
the presidential office frequently and without 
question. 

THE CONSPIRACY ARTICLES. 

The fourth, fifth, sixth, and seventh articles 
of impeachment charge, in various forms, a 
conspiracy between the President and General 
Thomas on 21st of February, 1868, and are, 
when condensed and freed from verbiage, in 
substance as follows: 

Article IV. That the President conspired 
with Thomas and others unknown with intent 
by intimidation and threats unlawfully to pre- 
vent Mr. Stanton from holding his office as 
Secretary of War, thus violating the Constitu- 
tion and the conspiracy act of July 31, 1861, 
and thereby committing a high crime in office. 

Article V. That he conspired with Thomas 
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and others to prevent the execution of the 

tenure-of-oflice act, and, in pursuance of that 

conspiracy, unlawfully attempted to prevent 

Mr. Stanton from holding his office of Secre- 

tary of War, thereby committing a high mis- 
smeanor in office. 

Arti i VI. That he conspired with Thomas 
to se » by force the public property in the 
Dep alana of War, whereof Stanton had cus- 
ody, contrary to the cons spire acy act of 1861, 
id with intent to violate the tenure-of:- office 
act. whereby he did commit a high crime in 
“—- 

‘ticle VII. That he conspired with Thomas 
unlawfully to seize the public property in the 
Department of War, in Stanton’s custody, 
with intent to violate the tenure-of-oflice act, 
whereby he did commit a high misdemeanor 
in oflice. 

lhe charges in the fourth and sixth articles, 
of conspiracy to use intimidation, threats, and 
force to prevent Mr. Stanton from holding his 
office, and to obtain possession of the public 
property in the War Department, contrary to 
the conspiracy act of 1861, are not sustained 
but disprove :d by the evidence upon the trial ; 

| subject 


aud it is, therefore, unnecessary to 
them to particular exe umination. 

ihe charges in the fifth and seventh articles, 
of conspiracy to violate and to prevent the 
execution of the tenure-of-oflice act, as well 
as those in the fourth and sixth articles, are 
founded upon the order for the removal of Mr. 
Stanton and the letter of authority to General 
Thomas of 21st of February, 1868, and have 
no support whatever if those papers were law- 
fully issued, 

It is difficult to see how the simple issuing 
of an official executive order or letter under 
a claim of right, and its acceptance or peace- 
ful action under it by a subordinate officer, can 
constitute a cunspiracy in point of law. The 
confederating together—the mutual agreement 
or plot between the parties—which is an essen- 
tial element of conspiracy, would in such case 
seem to be wanting. But, certainly, if the 
order and letter of authority were issued to 
accomplish a lawful purpose, there is an end 
of all the conspiracy articles, and of all the 
other articles down to and including the eighth. 
The allegations about intimidation, threats, and 
force in the fourth and sixth articles bei ing 
unproved or disproved, all the first eight arti- 
cles rest upon the assertion that Mr. Stanton’s 
case is within the tenure-of-office act, and his 
tenure defined and protected by it. If that 
assertion be refuted, all those eight articles, 
uusupported, fall into ruin. 

THE EMORY ARTICLE. 

3ut few words are necessary upon the ninth 
article, which recites the conversation between 
the President and General Emory on the 22d 
February, 1868, in which the President ex 
pressed the opinion that the second section of 
the Army appropriation act of March 2, 1867, 
which required that all orders and instructions 
relating to military operations issued by the 
President or Secretary of War should be issued 
through the General of the Army, &e., was 
unconstitutional. The article charges the 
President with an intent to induce General 
Emory to violate said act, and to receive and 
obey his orders in contravention thereof, with 
the further intent thereby to enable him (the 
President) to prevent the execution of the 
tenure-of-office act, and to pre vent Mr. Stanton 
from holding the office of Secretary of War. 

The testimony, instead of sustaining these 
averments of intent, repels them, and it ex- 
plains in a satisfactory manner how the inter- 
view between the President and General 
Emory was brought about, and how the con- 
versation concerning the Army appropriation 
act arose. It is not necessary to consider the 
legal sufficiency of this article in form or sub- 
stance as an article of impeachment when its 
material averments are disproved. 

THE BUTLER ARTICLE. 
The tenth article charges the utterance of | 


certain public s speeches by the President as a ii 


SupPLEMENT—33. 


| tained ii 


high misdemeanor in office. The first was 
delivered at the Executive Mansion, in Wash- 
ington, on the 18th day of August, 1866; the 
second at Cleveland, on the 3d September ; 
and the third at St. Louis, on the 8th of Sep- 
tember of the same year; and extracts fron 
them are’set forth in the specifications of this 
article. They are charged to have been indecent 
and unbecoming, and made with intent to bring 
the Congress of the United States into con- 
tempt and disgrace, and to excite the resent- 
ment of the people against it and against the 
laws by it duly enacted. 

The sufficient answer to this article is, that 
it charges no offense against the laws of the 
United States, and that it calls in question that 
privilege of freedom of speech which is the 
common birthright of the American people 
The President in those s spe ech s denounced 
the Thirty- Ninth Congress tor its course on the 
subject of reconstruction, and imputed to some 
of its members responsibility for the New 
Orleans massacre. He said also that it was a 
Congress of but a part of the States; a remark 
which was perfectly true, and did not neces 
sarily import a denial of its constitutional 
powers. But neither these nor any other 
observations made by him can be brought 
within the prohibitions of any law of the Uni- 
ted States, and their utterance was the exer- 


| cise of a right which cannot be questioned 


either in the ordinary courts of law or in a 
court of impeachment. 
The case of Judge Humphreys is not a pre- 


| cedent to sustain this article. He was im- 


peached, to be sure, for aspeech made, but the 
speech was treasonable in character and effect, 
for it incited to armed resistance against the 
United States, and gave to the public enemies 
‘‘aid and comfort.’’ Its utterance was an act 
of treason which, being committed by a civil 
officer of the United States, rendered him 
liable to impeachment and removal from oflice. 
THE STEVENS ARTICLE. 

The eleventh article is nondescript, and a 
curiosity in pleading. As an article on which 
to convict, its strength consists in its weak- 
ness—in the obscurity of its charges and the 
intricacy of its form. As an afterthought of 
the House of Representatives, or rather as a 
reluctant concession by the House to the per- 
tinacity of its author, it is not merely supple- 
mentary to the other articles in position, but 
bears upon its face the evidence of its distinct 
and peculiar origin. Considered in parts it 
is nothing—the propositions into which it is 
divisible cannot stand separately as charges of 
criminal conduct or intention; and considered 
as a whole it eludes the understanding and baf- 
{les conjecture. 

have been drawn in scorn of the Senate, 
before whom it was to be placed as an article 
of impeachment, it would be true to the pater- 
nity of a scornful spirit and a reckless brain if 
such a were assigned to . 

‘The matter of this article, so far as sub- 
stance can be detected in it, is y Bont mos tly 
from the other articles; but that matter is 
arranged, manipulated, and combined together 
in @ manner to vex the student and co ynfound 
the judge ; and the new particulars of charge 
or aggravation (whichever they may be) con- 
the article are hinted at rather than 
expressed. and we vainly explore the context 





to discover distinctly their antecedents or the | 


conclusions to which they lead. 
As no abstract can do justice to thi 
it must be given in extenso. 


3 article 
It is as follows: 
Art. 11. That said Andrew Johnson, President of 


| the United States, unmindful of the high duties of 


his oflice, and of his oath of office, and in Cisregard 
of the Constitution and laws of the United States, 


| did, heretofore, to wit, on the 18th day of August, A. 


D. 1866, at the city of Washington, and the Dis trict 


| of Columbia, by public speech, dec iare and affirm, in 


substance, that the Thirty-NinthC ongress «fthe U ni- 
ted States was not a Cungress of the United States 


| authorized by the Constitution to exercise legisla- 


tive power under t! 1@ same, but, on the contrary, 
was a Congress of only part of the States, thereby 
denying, and intending to deny, that the legislation 
of said Congress was valid or oblig: itory upon him, the 
| said Andrew Johnson, except in so far as he saw fit 


to approve the same, and also thereby denying, and | 


| the execut 


While we cannot suppose it | 
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intending to deny, the power of the said Thirty- Ninth 
Congress to propose amendments to the Constituti ion 
of the United States; and, in pursuance of said de 
laration, the said Andrew Johnson, Pre sident of tl 
United States, afterwards, to wit, on th re Jist day: of 
February, A. D. 1568, atthe city of Washington, inth 
District of Columbia, did, unlawfully, and in disre- 
gard of the requirement of the Constitution, that he 
should take care that the laws be faithtully executed, 
attempt to prevent the execution of an act entitled 
“Anactregulatingthe tenure of certain civil offices,” 
passed March 2, 1867, by unlawfully devising and 
contriving, and attempting to devise and contrive 
means by which he should prevent Edwin M. Stan- 
ton from forthwith resuming the functions of the 
office of Secretary for the Department of W: ir, not- 
withstanding the refusal of the Senate to coneur in 
the suspension theretofore made by said Andrew 
Johnson of said Edwin M. Stanton from said office 
of Secretary for the Department of War: and, alse, 
by further unlawfully devising and contriving, and 
attempting to devise and contrive means, then and 
there, to prevent the execution of an act entitled 
*“*An act making appropriations for the support of 
the Army for the fiscal year ending June 30, 1868, and 
for other purposes,”’ approved March 2, I867; and, 
also, to prevent the execution of an act entitled “An 
act to provide for the more e fie lent government of 
the rebel States,’ passed Mare! 1867, whereby the 
said Andrew 7 ieee Presidentofthe Unite d States, 
did, then, to wit, on the 2ist day of February, A. D. 
1868, at the city of Washington, commit, and was 
guilty of, a high misdemeanor in office. 


No one having been known to assert that he 
understood fully this article, it may be thought 
hazardous to attempt its exposition. But the 
difficulty of the task will doubtless be taken 
into due account by all generous persons in 


judging its performance. 


‘Lhe inducement contained in the first three 
lines and the conclusion are taken from the 
formal parts of prior articles. 

The clause which sets forth the speech of 
the 18th of August, 1866, and the intent of that 
speech, may be considered as constituting the 
body of the charge, as the ground of the charge, 
as a part of the charge, or as the introduction 
to the charge. Whichever it may be, it is bor- 
rowed from the tenth article, and, if condemned 
there, must fall here as a distinct charge or 
element of acc usation. 

Ne xt, it is ss aid that the President, ‘‘ in pur- 
suance’’ of said speech of iSth August, did, 
on 21st I ebrus Ary, 1868, “attempt to prevent 
f the tenure-of-office act by 
** devising dud contriving, and attempting to 
devise and contrive, means”’ to prevent Stan- 
ton from resuming his oflice of Secretary of 
War, Xe. 


Is this merely a specific ation under the prior 


| charge, orac ontina: ition of that charge, or a 


substantive and distinct or sisenelite accusa- 
tion? If it be the first or second of these it 
will share the fate of the prior charge in a vote 


| of guilty or not guilty upon the whole article. 


And the words in pursuance, with which this 
division begins, may be thought to so connect 
it with the prior matter as to render this result 
certain. If, however, this division be a distinct 
or separable accusation we are to examine it 
further. In that view it must aver the substance 
of a criminal charge. But this it does not do. 
It avers only certain action of the President's 
mind—no overt act, no conduct of his, good 
or bad. He ‘‘devised and contrived, _and 


| attempted to devise and contrive, means’’ to 


keep Mr. Stanton out of office. But he used 
no means, and he took no steps to create or 
provide them. It is true heise chs arged with an 
‘‘ attempt to prevent the execution of the ten- 
ure-of-office act,’’ but only by the ‘* devising 
and contriving, and attempting to devise an: d 
contrive, means’’ to keep Mr. Stanton out of 
office. 

In brief, this accusation is that the President 
cogitated the means to keep Mr. Stanton out of 
office, and thereby viol: ated the tenure-of-oflice 
act! It is too plain for question that no crim- 
inal act is charged here, nor any fact set forth 
upon which a judicis il investigation can be had 
or judgment be pronounced. But it has been 
supposed and asserted that this part of the 
eleventh article refers to a desire and intention 
of the President, not on 2ist of february, but 
in January before, to prevent Mr. Stanton from 
resuming his office. Be it so. If we are to 
build up a proper charge with a proper date 
from materials obtained ‘outside of the articles, 
and proceed to try the President upon it, to 








5 I 4 


what conclusion may we arrive? Why, that 
the President had an intention to keep Stanton 
out, and devised a plan or means for that pur- 
pose, but did not use those means or put that 
plan into execution, Here was no breach of | 
the tenure-of-oflice act, or of any other law. 


NS 


Whether his purpose was good or bad, it did |; 


not lead to an actual offense; and if his inten- | 
tion had been carried outin an act, what would 
that act have been? Why, obviously an order | 
Jor the removal of Stanton before he had act- 
ually resumed his office. But that would have 
raised precisely the same question which was 
raised by the order of removal of 21st Feb- 
ruary, which we are to determine under the 
first article of impeachment. An order re- 
moving Mr. Stanton would have borne the 
same legal character whether issued to pre- | 
vent him from resuming his oflice or to turn 
him out after he had resumed it. 

‘The next clauses, and the concluding clauses 
of accusation in this article, aver a devising 
and contriving, &c., to prevent the execution 
of the Army appropriation act, (a repetition of 
the charge in the ninth article, and unproved, ) 
and also to prevent the execution of the recon- 
struction act of March 2, 1867, (also unproved. ) 
Whether these clauses relate to the same ante- 
cedents or not, and whether they are indepen- 
dent of each other or not, we need not inquire. 
Nor is it necessary to enlarge upon the absurd- 
ity of holding that a contriving to prevent the 
execution of the Army appropriation act or the 
reconstruction act will establish or tend to es- 
tablish an attempt to prevent the execution of 
the tenure-of- oflice act; for, as these averments 
are not proved, their relations to prior parts of 
the article and to each other are unimportant. 








THE TENURE-OF-OFFICE ACT, 

There are several questions relating to the 
constitutionality and construction of the act of 
2d March, 1867, (**to regulate the tenure of 
certain civil oflices,’’) which remain to be 
examined, They do not arise upon the con- 
sideration of any one article alone, but upon the 
consideration of nearly all of them, and can 
be most conveniently presented in this place 
alter the articles have been separately exam- 
ined, 

1, Was the tenure-of-office act constitutional 
in its application to heads of Executive Depart- 
meuts who were in office at the time of its pas- 
sage? This question assumes, for the purposes 
of argument, that they were brought within the 
act by its terms and that a new tenure was 
fixed for them by it. Ihave no hesitation in 
answering this question in the negative, and in 
holding that it was not competent for Congress 
to assign to Mr. Stanton an office of more 
extended duration or greater security of tenure 
than that which he held under his commission 
by virtue of presidential appointment. This 
seems to me too clear for doubt or denial when 
we consider the character of the office and the 
plain words of the Constitution. 

The Seeretary of War is the head of an 
executive Department ; his office as such head 
is expressly mentioned in the Constitution, and 
his appointment must be by the President by 
and with the advice and consent of the Sen- 
ate. As he is not an inferior officer, within 
the meaning of the appointment clause of the 
Constitution, Congress cannot provide another 
mode of appointing him, much less assume the 
power of appointing him to themselves. It 
follows that they cannot give to a Secretary a 
right to hold his oftice beyond the term for 
which he was appointed, or to hold it freed 
from a condition upon which the appointment 
was made. 

Let this proposition be illustrated by exam- 
ples and its truth and soundness will more 
clearly appear. ‘Take the case of a future Secre- 
tary, holding, under this tenure-of- office act, for | 
aterm of four years and one month by virtue | 
of a presidential appointment to which sena- | 
torial advice and consent has been given. Can | 
Congress by law extend his term? Can they 
by statute authorize him to hold his oftice for | 
eight or ten years instead of four? Ifso, the 





ee 





| case which we have before us, Mr. Stanton 


| and the appointment of inferior officers may be 


SUPPLEMENT TO 


officer will hold under the statute during all | 
the time added to his term in contempt of the 

constitutional power of appointment. Again, | 
suppose the case of a Secretary appointed and | 
commissioned to hold during the pleasure of 
the President. Can Congress by statute author- 
ize him to hold during good behavior, thus 
making his oftice one for life (unless removed 
for legal misconduct) instead of one at the 
pleasure of the appointing power? In this case, 
also, the new right is conterred in derogation 
of the power held by the President and Senate 
under the Constitution. And in the precise 


holding under his appointment and commission 
at the pleasure of the President, can Congress 
by statute give him aright to hold his office 
for a term of years against the President’s 
will? If they can do this they can also here- 
alter, at their pleasure, assign him an additional 
term of years or give him a life estate in his 
office. In either case what have we but a new 
appointment to office by Congress? 

by the express words of the Constitution the 
principal oflicers of the Government (including, 
{ think, the heads of the Executive Depart- 
ments) must be appointed by the President by 
and with the advice and consent of the Senate, 


vested by law in the President alone, in the 
courts of law, or in the heads of Departments. 
Kach House of Congress may choose their own 
ofticers, but in no case whatever can Congress 
appoint an oflicer of the United States. Being 
clearly incapable of making an appointment, 
they cannot change one afterit is made, giving 
it a chavacter and duration which were not 
within the contemplation or intention of the 
oy pone ing power when the oflice was conferred. 

conclude, then, that if the tenure-of- office 
act be construed to place the cases of Mr. 
Stanton and of the other Lincoln Secretartes 
within a new tenure-of-office rule, it is so far 
forth unconstitutional and void, and can afford 
no support to the first eight and to the eleventh 
articles of impeachment. 

2. It is important to observe that no objec- 
tion upon constitutional grounds is made, or 
can be made, to some parts of the tenure-of- 
office act. The sixth section, for instance, is 
entirely unexceptionable, and was very prop- 
erly acted upon by the President in giving 
notice to the Secretary of the Treasury of Mr. 
Stanton’s suspension in August, 1867, And so 
the second section of the act, in authorizing the 
suspension of officers between sessions of the 
Senate, violates no provision of the Constitu- 
tion, and denies no just claim of executive 
power. It was quite competent for the Presi- 
dent to suspend Mr. Stanton under that section, 
notwithstanding his denial of the validity of the 
first section, and if he had done so in express 
terms he would not have exposed himself to a 
charge of inconsistency. It is true he puts his 
suspension of Mr. Stanton upon the executive 
power to remove him under the Constitution, 
holding that the power to remove includes the 
power to suspend, but still the act of suspen- 
sion fell within the letter of the law and was in 
all respects conformed to it. While it was from 
the President's point of view a gocd exercise 
of power under the Constitution, it was also 
ecilintdaie a good exercise of power within the 
terms of the law; and if placed upon the latter 
ground alone it would not be an admission of 
the constitutionality of the whole law, but only 
of so much of the second section as authorizes 
suspensions from office. It is only necessary 
to add here, by way of explanation, that while 
Mr. Stanton’s case is believed not to come 
within the operation of the first section, the 
power to suspend him is clearly conferred by 
the second. 

8. I hold that the violation of law by a Pres- 
ident which will constitute an impeachable high 
crime or misdemeanor must be a willful and 
intentional violation, and in its nature calcu- 
lated to produce serious injury to the public 
service. Mistake and error of judgment merely 
are not to be punished by impeachment, but 
only grievous and willful crime which endan- 
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gers the public safety or welfare. Therefore 
if there was an honest misconstruction of the 
tenure-of-oflive act by the President, in hold. 
ing that Mr. Stanton’s case was not within jt 
he cannot be convicted. The removal of My’ 
Stanton was not an act calculated to injure the 


| public service or shock the moral sense of the 


people. And the construction of the tenure. 
of-otlice act adopted by the President, whether 
right or wrong, was not wn unreasonable or 
rash one, but was precisely that construction 
which had been assigned to it in the Senate at 
the time of its passage, and which appears to 
be most consistent with its terms. 

4. Assuming that the first section of the 
tenure-of-oflice act was one of doubtful consti. 
tutionality and construction, I hold that the 
President was fully justified in challenging its 
application to his Secretaries, and in taking 
necessary steps to have its validity and con. 
struction determined in the courts of law. But 
his position as to his right and duty in this 
respect has been grossly misrepresented and, 
perhaps, greatly misunderstood. It was stated, 
however, by Judge Curtis, in his opening for 
the defense, with a clearness and completeness 
which leave nothing to be desired, and remove 
all excuse for misconception or complaint. He 
said : 

“Tam not intending to advance upon or occupy 
any extreme ground, because no such ground has 
been advanced upon or occupied by the President 
of the United States. He is to take care that the 
laws he faithfully executed. When a law has been 
»assed through the forms of legislation, either with 
1is assent or without his assent, it is his duty to see 
that that law is faithfully executed so long as nothing 
is required of him but ministerial action. He is not 
to erect himse!f into a judicial court and decide that 
the law is unconstitutional, and that therefore he will 
notexecuteit.”. * * * * “He asserts no 
such power. Hehas nosuch idea of his duty. His idea 
of his duty is, that if a law is passed over his veto 


| which he believes to be unconstitutional, and that 


law affects the interests of third persons, those whose 
interests are affected must take care of them, vindi- 
cate them, raise questions concerning them if they 
should be so advised. If such a law affects the gen- 
eral and public interests of the people, the people 
must take care at the polls that it is remedied in a 
constitutional way. 

** But when, Senators, a question arises whether a 
particular law has cut off a power confided to him by 
the people through the Constitution, and he alono 
can raise the question, and he alone can cause a 
judicial decision to come between the two branches 
of the Government to say which of them is right, and 
after due deliberation with the advice of those who 
are his proper advisers, he settles down firmly upon 
the opinion that such is the character of the law, it 
remains to be decided by you whether there is any 
violation of hisduty when he takes the needful steps 
to raise that question and have it peacefully de- 
cided.” —Page 382. . 

And again he said, (page 391:) 


**So long as it is a question of administrative duty 
merely he [the President] holds that he is bound by 
the law.” 


It is admitted on all hands that a private 
citizen may proceed in a peaceful manner to re- 
sist any law which violates his personal rights 
under the Constitution, and may bring such 
law before the courts for judicial condemnation. 
And even if he should be mistaken as to his 
right, and as to the invalidity of the law, his 
error will not be imputed to him as a crime. 

And so, where a question arises as to the 
constitutional right of the President to change 
his constitutional advisers—the men who cou- 
stitute his political household, and for whose 
acts he is responsible to the people and to the 
law—as against a statute which invades or 
denies to him such right, can it be doubted that 
he may challenge the statute and carry it into 
the courts of law for judgment? And where 
the statute is plainly in contempt of the past 

ractice of the Government, and of the very 

highest authorities which can be cited upon 

a question of constitutional law, and no oue 

but the President can bring it to the test of 

judicial examination and judgment, is not his 

duty to challenge it asincontestible as his right? 
CONCLUSION, 

I have now concluded my examination of the 
several articles of impeachment and of the act 
of Congress upon which most of them are 
founded. The general question of presiden- 
tial power under the Constitution to remove 
officers of the United States from office at dis- 
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<= a 
cretion, has been but slightly noticed, and no || by the act of 1863. It is true,in the margin 
attention has been bestowed upon those topics 
of declamation and invective which have been 
intruded into the trial. The constitutional 
qaestion was discussed by me at length when 
the tenure-of-office act was passed, and | 
do not find it necessary to repeat the argu- 
ment then made by me in order to explain or 
vindicate my judgment upon these articles of || 1863. 

impeachment. As to the extraneous and ir- Besides, President Buchanan, in 1860, under 
rélevant matters imttroduced into the trial, and || the act of 1795, appointed Mr. Holt Secretary 
particularly into the argument, I put them || of War ad interim in placeof Floyd. The Sen- 
whollyaside. This case is to be tried upon the |) ate, by resolution, asked him by what authority 


solete’’ is found. 
found the words, also, ‘‘act of May 8, 1792, 
ch. 37.”’ It is the act of 1792 which is marked 
obsolete, not the act of 1795. What makes 
this certain is, the volume itself was published 
in 1825, nearly forty years before the act of 


laws which apply to it, and upon the facts || he acted, the Senate being in session. His | 
answer was conclusive—overwhelming; giv- | 


which are duly proved. The issue joined is | 
not political but judicial, and it is upon spe- || ing more than a hundred cases of simular 
cific articles of accusation. They are to be || appointments ad interim. It is impossible for 
decided honestly and firmly, and nothing beside 
them is to pass into judgment. |, 1795 is obsolete. 
In my opinion the acquittal of the President || Neither is the statute of 1795 repealed by | 
upon all the charges preferred against him is || the act of March 2, 1867, so far as the case of | 
authorized by law and demanded by justice. || Stanton is concerned; for unless his case is | 
He has committed no high crime or misde- || covered by that act, and my colleague demon- | 
meanor. He has trampled upon no man’s |! strates that it is not, his removal and the author- | 
right; he has violated no public duty. He has |) ity issued to General Thomas to perform the | 
kept his oath of office unbroken, and has sought || duties ad interim is no violation of that act. | 
in a lawful manner to vindicate and preserve || It is clearly within the act of 1795. I shall | 
the high constitutional powers confided to him || dwell no longer upon that. 
by the people. He cannot and ought not to || Mr. HARLAN. I desire to call the atten- | 
be punished for his opinions upon public meas- || tion of the Senator from Wisconsin to certain 
ures and public policy ; and, in contemplation || words in the act of 1795 which I have not heard | 
of law, his conduct in all the matters brought | commented upon and which may be words of 
before us for review has been irreproachable. || limitation, namely, ‘‘ whereby they cannot per- 
What he has done indicates not criminal in- |; form the duties of their respective offices.’’ | 


grapples with difficulty and defies danger. | Mr. DOOLITTLE, 








and invincible, which |! 


tent but patriotic pean and besides, that || Do not these words limit the act to certain 

| Let me remind nm 
| honorable friend from lowa [Mr. Harway] | 
| 
| 


true courage, sustaine | vacancies? 
that he will find the same words in the act of 
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of the volume, (first vol., 415,) the word ‘‘ od- | 
But immediately over it are | 


|| my colleague to maintain that the statute of || 


615 


guilty of a high crime and misdemeanor which 
shall subject him to the heaviest punishment 
which can fall upon a public man in high office, 
|| is to assert a doctrine never before heard in 
any court of justice. There is no evidence to 
' show on his part an intention to violate the 
|| Constitution or the law. From a criminal act 
a criminal intent, in the absence of proof to 
| the contrary, may be inferred. But in this 
case all criminal intent is positively disproved 
| by the Managers themselves. 
|| ‘The message of the President which the Man- 
|| agers have put in evidence against him—and 
there is no evidence to contradict it—distinetly 
avers his entire good faith; and further, that 
| he was advised by all the members of his Cab- 
| inet, including Mr. Stanton: 
| First, that the tenure-of-office act was un- 
| constitutional, and therefore no law at all. 
| Every student at law knows that every enact- 
ment of Congress is just as much subject to 
the higher law of the Constitution as if it 
contained an express proviso in these words: 

‘* Provided that nothing herein contained shall 

have any force or validity whatever unless it is 

authorized by the Constitution of the United 
| States.’’ Ina word, an unconstitutional enact- 
| ment is not a law; it is void; and void things 
| are no things at all. 
| And secondly, the message proves, also, that 
| every member of his Cabinet advised him that 
if the law were constitutional his power to re- 
move Stanton was not limited by the very terms 
of the act. 

It will be remembered, also, the President's 
counsel offered to prove the fact that the Pres- 
ident was so advised by every member of his 
Cabinet, including, of course, the Attorney 
General. 


SS 


| 
| 


} 
| 


‘ OPINION 1863 applying to vacancies caused by deathand ||} Now, Mr. Chief Justice and Senators, what- 
OF resignation ‘* whereby they cannot perform the || ever effect may be given to the opinions of 


Mr. BUCKALEW. 
inthe act of 1792. Inthe actsof 1795 and 1863 
| these words were borrowed from the act of 
Mr. Chief Justice and Senators: 1792. 


Delivered orally during the consultation. 





The same words are | 


the Attorney General, given to the President, 
must be regarded as judicial so far at least in 
the absence of bad faith in him, or in the Pres- 
ident when acti: _ upon that opinion, as to pro- 


HON. JAMES R. DOOLITTLE, |} duties of their respective offices.” } other members of the Cabinet, the opinion of 
i 
1] 
| 
| 


I. OF THE REMOVAL OF STANTON. | Mr. DOOLITTLE. That is true; I thank 
I coneur in so much of the opinions of Sen- |) the Senator from Pennsylvania. I think it 
ators Henpricks, Grimes, Jounson, Frssen- || Clear that, under the act of 1795, the President 
DEN, TRUMBULL, and BucKkaLew, that I shall || can authorize a person to do the duties of the 
not go over the grounds so ably stated by them, | head of the War Department in case of vacancy 
to give a general opinion in this cause. They | by removal, and the power to remove Mr. Stan- 
all concur with the Senator from Ohio [Mr. || ton is clear under the act. The Senator from 
SuerMan] and with my colleague [Mr. Howse] || Ohio, [ Mr: Suerman, ] upon the passage of the 
that the tenure-of-office act left the President || act, maintained that, and, in his opinion just 
at liberty to remove the Secretary of War at || delivered, makes that point too clear to be 
pleasure. In this opinion I agree. I think that || questioned. P s 
opinion will command the assent of nine || | As tothe other charges I concur entirely with 
tenths of the legal profession of the whole || the opinions of Senators HENDRICKS, GRIMES, 


country. Itis too clear, in my opinion, to admit || and others, and shall not repeat what they have 
' : . | a}] as 

of serious argument, and I shall spend notime || 8° well said. as E = 

upon that. But, Mr. Chief Justice and Senators, there 

is another point upon which I[ wish to submit 


Il. OF THE APPOINTMENT OF THOMAS AD INTERIM, my views, very briefly. The Senator from 


Upon the question whether the act of 1863 || Ohio said however conscientiously the Presi- | 


in relation to ad interim appointments repealed dent may have believed that he had a right to 
the act of 1795, I wish to saya word. There || appoint Mr. Thomas ad interim, if two thirds 
is no express repeal. If repealed at all it } of the Senate differ with him in opinion in the 
must be by implication. construction of the law he must be found guilty 
The act of 1795 covers all vacancies—vacan- || of a high crime or high misdemeanor, for which 
cies by death, by resignation, by removal, and || he should be removed from his high oflice. 
by expiration of term—four in all. Its lan- |; From this doctrine I dissent. 
guage is, ‘* That in case of vacancy’’ (includ- || as the Chief Executive, is compelled officially 
ing all vacancies) ‘it shall be lawful for the } to construe the laws of Congress. He must 
President to authorize any person to perform || execute them; and to do that he must know 
the duties,’’ &c., fora term not longer than six || their meaning. If he mistake the meaning of 
months. ° || a doubtful statute, upon which the ablest Sen- 
The act of 1863 says that in case of two || ators and lawyers disagree, to say he can be 
vacancies, namely, by death or by resignation, || found guilty of a high crime or high misde- 
the President may authorize some other officer || meanor because he mistakes its true meaning 
to perform those duties not longer than six || while honestly seeking to find it shocks the 
months. moral sense of the civilized world. It is a 
While the act of 1795 covers all vacancies, ||} monstrous proposition. Intention, criminal in- 
including vacancies by removal and vacancies || tention, is of the very essence of crime. A 
by expiration of term, as well as by death and || — officer may commita trespass and become 
by reSignation, the act of 1863 does not pro- || liable to respond, in damages, in a civil suit, 
vide for the twoévacancies first named af all. || when, mistaking the law, he violates the rights 
Of —— eee it —_ not repeal or || = —— - ae “nal oe _ a 
modify that act #s to those two vacancies. nat a high public officer, with good motiv 
Mycolleegue{ Mr. Hows] is entirely mistaken }| and with an honest intent to obey, though he 
in saying that the act of 1795 was made obsolete |! mistake the meaning of a statute, can be found 





The President, | 


| tect the President from all charge of crime or 
|| high misdemeanor. « 

| The statute providing for an Attorney Gen- 
eral enacts: 

| _ “And there shall also be appointed a meet person, 
| learned in the law, to act as Attorney General of the 
|| United States, who shall be sworn or affirmed to a 
|| faithful execution of his office; whose duty it shall 
be to prosecute and conduct all suits in the Supremo 
Court in which the United States shall be concerned, 
and to give his advice and opinion upon questions 
| of law, when required by the Presidentof the United 


| 
j 


States,” &e. 
| This opinion of the Attorney General, if given 
| and acted upon in good faith by the President, 
|| is a protection against any charge of high crime 
|| or high misdemeanor. ‘The Attorney General 
| is chosen because he is learned in the law, to 
advise a President who may not be a lawyer at 
| all. Heis confirmed by the Senate as a judge 
|| is confirmed, for his high character and legal 
|| learning. 
| ‘Take the case of General Grant, who is a 
candidate for the Presidency. He is no law- 
| yer. Suppose he should be elected, and the 
| Senator trom New Jersey, who is learned in 
| the law, should be nominated and confirmed by 
the Senate as his Attorney General, and that 
some of the many doubtful, hasty, and almost 
unintelligible acts of Congress came before him 
| for construction ; if General Grant should, in 
| good faith, act upon the opinion of Senator 
I RELINGHUYSEN as his Attorney General, no 
| matter how erroneous that opinion might be, 
| can any man be so lost to allsense of common 
justice and fair dealing as to assert that Gen- 
| eral Grant could be guilty of a high crime or 
|| high misdemeanor when acting in accordance 
|| with it. And learned in the law as that hon- 
|| orable Senator is, high as he deservedly stands 
| in the profession in his State, itis certainly no 
disparagement to him to say that Mr. Stanbery 
stands as high as he or any other Sewator upon 
this floor in personal character and legal ability. 
|| Sir, much may be forgiven, much must be 
| forgiven in times of high party excitement for 


(| the judicial blindness which it begets. But 
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when this temporary and frenzied excitement 


shall have passed away, as pass it will, and. 


when men shall carefully review this ease and 
all the evidence given on this trial, their sur- 
prise will be not that a few Republican Sen- 
ators ean rise above party prejudice and refuse 
to be driven from their clear convictions by 
parly furor, but their utter astonishment will 
be, that any respectable Senator should ever 
for one moment have entertained the thought 
of convicting the President of the United States 
of a high crime or a high misdemeanor upon 
the charges and evidence produced upon this 
trial. 


—_—___—__— 


OPINION 


OF 


IION. JOHN B. HENDERSON. 





On the 21st day of February last the Presi- 
dent of the United States issued an order 
directed to Edwin M. Stanton, Secretary of 
} 


moved from his said office, and his functions 
as Secretary would cease on receipt of the 
order. 

On the same day he issued and delivered 
to Lorenzo Thomas, Adjutant General of the 
Army, a letter of authority to act as Secretary 
of War ad interim, in place of Stanton removed ; 
Stanton being directed to transfer to Thomas 
all the records, books, papers, and other prop- 


erty of the Department. 


These two acts of the President, varied only | 
in the form of the charges, constitute the chief | 
offenses contained in the first eight articles of | 


impeachment. 
sixth, and seventh articles charge an unlawful 
conspiracy between the President and Thomas 
to put Stanton out and get Thomas in, and 
some of these articles charge that the President 
designed to carry out this conspiracy by force 
and violence. 

Waiving for the present all questions touch- 
ing the technical sufficiency of the charges, as 
well as the weight and sutliciency of the evi- 
derwe adduced to support them, I will first 
inquire whether the President could legally do 
what he intended to do by issuing the orders. 

In my view of the law, the first and only 
really important question to be settled is this: 
could the President lawfully remove Mr. Stan- 
ton as Secretary of War on the 21st day of 
February last? lam aware that the other ques- 


It is true that the fourth, fifth, |} 


tion has been discussed at great length, and | 
not without much learning, to wit: eould the | 


President, even admitting his power to remove 
Stanton, make an ad interim designation to fill 
the vacancy thus created, until an appoint- 
ment could be regularly made? 

[ think that to answer the former propo- 
sition furnishes a full answer to the latter. If 
the President could not remove Stanton, then 
there was no vacancy to be filled by the desig- 
nation of Thomas. If he could legally remove 
Stapton, a vacancy was created which under 
the laws as they existed on that day could be 
fi led by this ad interim appointment, 

As the two questions are so intimately con- 
nected, | may examine them together, and I 
proceed to show that the President possessed 
the undoubted power, under the laws of Con- 
gress, to remove Mr. Stanton on the day he 
attempted to do so byissuing the order. ‘This 
is the opinion that | have entertained at all 
times, and which I repeatedly avowed, both 
before and after the passage of the tenure-of- 
office bill. 

The Constitution ‘‘vests the executive 
power ’’ in the President. He is sworn faith- 
fully to ** execute theoftice of President,’’ and 
that he will ‘* preserve, protect, and defend the 
Constitution of the United States.’’ A partof 
the executive power expressly placed in his 
hands is that ‘* he shall take care that the laws 
be faithfully executed."’ The Constitution is 
silent as to the power of removing officers. It 
provides for their appointment by nomination 
by the President with the advice and consent 
of the Senate. Butif the Senate should not be 


| 
| 


SUPPLEMENT TO 


in session when a vacancy shall *‘ happen,’’ it 
is provided that the President may ‘fill up”’ 
such vacancy— 

“ By granting a commission, which shall expire at 
the end of their next session; but the Congress may 
by law vest the appointment of such inferior olflicers 
as they think proper in the President alone, ia the 
courts of law, or in the heads of Departments.”’ 


It will be observed that ample provision is 
made for the ji/ling of offices, but no express 
provision is made for vacating them. It is 
made the duty of the President to ‘* execute’ 
the laws, and he can only do it through the 


| officers provided by law for that purpose. If 


| from oflice challenged such early attention and | 


they become corrupt or incompetent or refuse | 


to execute the law, there is no express remedy 
named in the Constitution except the impeach- 
ment process. The impeachment clause, it was 
at once seen, was wholly inefficientas a remedy. 
The offices of Government would, in the natu- 
ral course of things, become so numerous as to 
occupy the entire time of Congress in trying 
the delinquencies of incumbents. And unless 
the offending officer could be removed by some 
other means, the Government might be brought 
into the greatest possible danger if not entirely 
overthrown by the treason and corruption of 
high officials, during the recess of Congress or 
even during its session, but before an effective 
remedy could be applied. 

Therefore it is that this question of removals 


was so ably and so exhaustively examined by 


' the First Congress which met under the Con- 


stitution. 
framing the Constitution were in this Congress 
and participated in the debate. The rst 
offices created by this Congress were the Secre- 
taryships of Foreign Affairs, of War, and the 


| Treasury; and the questions debated were the 
; 1 


power of the President under the Constitution 
to remove these oflicers at his will and pleasure, 


| and the necessity and propriety of so declaring 








| 


withdrawn by law. 


by law. The House of Representatives, under 
the lead of Mr. Madison, by a large majority, 
and the Senate, by the casting vote of John 


| Adams, decided that the power of removal 


existed in the President by virtue of the Con- 
stitution itself. All agreed that officers must 
and should be removable in some way other 
than by impeachment. Some of the members 
said the power was in the President alone; | 
others contended it rested in the President and 
Senate, precisely as did the pewer of appoint- 
ment. 

1 am aware that some persons now insist 
that the result of the votes establishing these 
Departmeits, in the First Congress, was not 
such as to indicate a constitutional construc- 
tion in favor of the presidential power of re- 
moval. I think otherwise. I am satisfied that 
a careful examination of the debate and the | 
conclusion arrived at by the votes, will con- 
vince any unprejudiced mind that the First 
Congress clearly and explicitly conceded this 
power to the President as a constitutional 
prerogative which could not be limited or 
controlled by law. Whatever we may urge 
against this conclusion as a correct exposition 
of the Constitution, we cannot well doubt that 
such was the conclusion arrived at. 

Judge Story, in his Commentaries on the 
Constitution, Chancellor Kent in his work on 
American Law, the Supreme Court of the United 
States, and the most distinguished of our states- 
men, at all periods from that day to this, admit 
that the decision of the First Congress was such 
as I have stated it. Many of them think the 
conclusion was wrong, but the fact itself is a 
part of the history of the country. But whether 
this I’irst Congress was right or wrong in its 
construction of the Constitution amounts to 
but little as I view this subject, except as it may 
tend to interpret and explain its legislation. 
Let it be kept in mind, while we refer to these 
laws, that they were passed by men who believed 
that the power of removing all appointed offi- 
cers, except judges of the Supreme Court, 
who held by fixed tenure, was vested in the 
President by the Constitution and could not be 
The power of appointing | 

















Many of the men who assisted in | 











ate, and the exercise of this power, they thought 
_could be regulated by law. Believing that they 
could not take away the power of removal, jf 
they desired, they were yet further clearly of 
the opinion, and so expressed themselves, that 
Cabinet officers should, and must necessarily, 
be removable at the will of the President, jo 
being responsible for their acts. ; 
| On the 9th of August, 1789, the act was 
passed creating the War Department. The first 
section of the act declares that the Secretary— 


_ “Shall perform and execute such duties as shall 
from time to time be enjoined on or intrusted to him 
by the President of the U nited States, agreeably 
the Constitution relative to military commissions 
to the land and naval forces, ships or warlike stores 
ot the United States, orto such other matters respect. 
ing military or naval affairs as the President of the 
United States shall assign to said Department,” Xe. 

| And, further, that the Secretary— 

| “Shallconduct the business of the said Department 
insuch manner as the President of the United States 
shall from time to time order and instruct.” 

The second section provides fora chief clerk 
to the Secretary, who— 

**Whenever the said principal officer shall be re- 
moved from oflice by the President of the United 
States, or inany other case of vaeancy, shall, during 
such vacancy, have the charge and custody of al] 
| records, books, and papers of the Department.” 


| Onthe 27th of July preceding, the Depart- 
| ment of Foreign Affairs had been established 
| with precisely similar provisions, and on the 
2d of September following the Treasury De- 
| partment was established with the same pro- 
visions, except that if the Secretary should be 
removed by the President, or a vacancy other- 
wise occur, the Assistant Secretary, who was 
|| really clerk, should have charge during the 
|| vacaney. Now, whether I look to the words 
| of these acts, to the contemporaneous history 


| of their passage, to the subsequent construction 
| given them by our statesmen and jurists, or to 

the action of the Government under them, | 
|| am forced to the conclusion that whatever may 
| be the President’s constitutional power in.the 
premises, the power to remove these oflicers 
absolutely is given to the President by the laws 
themselves, and was so intended at the time. 
The Departments are called Executive Depart- 
ments. They are required to conduct their 
affairs as the ‘‘ President shall order or in- 
struct,’’ and he is authorized to assign them 
duties not specified in the acts, which duties 
shall be discharged ‘‘in the manner directed 
by him.’’ He is clearly responsible for their 
conduct, and each one of the acts provides in 
| terms that he may remove the officer at any 
| time, and the acts designate who shall succeed 
| them in case of removal or other vacancy. 
In this state of the law it will be observed 
| that no possible difference can exist in the suc- 
| cession, whether the removal or other vacancy 
| should occur during the recess or session of 
| Congress. In the cases of the State and War 
| Departments, the chief clerk, and in that of the 
. Treasury Department, the Assistant Secretary, 
must succeed by virtue of the law. 

And under such circumstances why should 


to 
rT 


j 

} 
| 
| 





|| the power of removal be confined to the recess 


of the Senate and be dormant during the ses- 
sion? No matter when the removal is made 
the same person takes the office. If made in 
recess he will hold on during the sueceeding 
session, unless the President should see fit to 
make anew nomination, and the Senate should 
confirm. If made during the session, the suc- 
cessor fixed by law holds during that session 
and through the coming recess, if the President 
so wills. ae seems clear that so far, at 
least, as these Cabinet officers are concerned, 
there is no foundation for the pretense that 
the President may remove, as General Jack- 
son did in the case of Duane, and as other 
| Presidents have done without question, during 
| the recess, but cannot remove during the session. 
| There is no possible reason for the distinction, 
| and in the absence of any such reason I take it 
| the distinction itself does not exist. Let it 
| be remembered that the law was made by men 
| who admitted that the President could remove 
| by virtue of the Constitution and independ- 
| ently of the law. They so worded the law as 





their successors was in the President and Sen- |! merely to conform it to the Constitution, as 


they 
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they understood it. If the power was a con- 
sctahebad power, it was the ps as V igorous and 
effective during the session as in the recess of 
Senate, and the law being designed, no 
doubt, to be as broad as they held the Consti- 
tution itself to be, I cannot suppose it was 
intended to confine removals to time or limit 
them by circumstances. To the President is 
given the unlimited power toremove. If he 
does remove, whenever it occurs the law has 
fixed the successor. 
In this state of the law I will admit that i 


tne 


the President had removed one of hese Secre 
taries during the session of » Senate, a 
bad nominated a successor to a Senate, this 


successor could not have entered on his duties 
until he had been confirmed. The chief clerk 
or Assistant Secretary, as the might be, 
would have held the office till confir: 
Thus stood the law on the subject of these 
three Departments until May 8, 1792. The 
eighth section of the act of that date changed 
rule for these temporary successions in 
certain causes, and extended the same rule to 
other officers in the Departments beside the 
heads thereof. Under the former acts, however 
he vacancy might be occasioned, whether by 
removal or.otherwise, the person to 
office temporarily was fixed, and miust be 
Assistant Secretary. But it was now 
provided = 


case 


vation. 


the 


take the 


the 
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“That in case of death, absence f from the seat of 
Government, or sickness of theze Secretaries, it shall 
be lawful for the President of the United States, in 
ease he shall think it necessary, to authorize any 
person or persons, at his diseretion, to perform the 
duties of the said respective offices until a successor 
be appointed, or until such absence or inability by 
sickness shall cease.”’ 


After the passage of this act if 
should have been created by 
me of a Department, the 


a vacancy 
r moval in the 
Pres ident cou 





t have ‘‘authorized any person or persons,’ 
a t his discretion, to take eli: irgee of the office. 
For instance, he could remove the Secretary 
of War, but the chief clerk still would become 


the acting Secretary. He could only designate 
another person in case the v: reancy occurred 
from death, or from temporary absence ors 
ness. It will be observed that this act 
no limitation of service 
cessor, 

The next change 
July 13, 1795. 


ick- 

fixes 

for the temporary sue 
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c 


made was by the act of 


This act provides— 


“That in case of vacancy in the office of Seeretary 
of State, Secretary of Treasury, or of Secretary for 
the Department of War,’ [being the only Execu- 
tive Departments yet estab lish¢ d.| ‘‘itshall be law- 
ful for the President of the United Sta tes, in case he 
shall think it necessary, to authorize any person or 
persons, at his diseretion, to periurm ‘the duties of fthe 
said respectiv e offices until a successor be appointed, 
or such vacancy be filled.’ 


| also eases of 


The effect of this act is simply to extend the |! 


discretionary power of the President, in mak- 
Ing temporary ap point ments, to cases of re- 
moval and expiration of term, which were not 
provided for in the actof 1792. But inasmuch 
as the President could now remove any of the 
Secretaries and all subordinates in their De 
partments not appointed by the heads thereof, 
and appoint others at his own will, Congress 
thought it wise to limit the term of the succeed- 
ing temporary incumbent by adding the follow- 
ing proviso, to wit: ‘That no one vacancy 
shall be supplied in the manner aforesaid for a 
longerterm thau six months.’’ The President's 
power of removal was not interfered with. He 
could still remove in session or vacation, and 
now he could designate at discretion the tem- 
porary successor, but at the expiration of aix 
months the office became vacant, and thus the 
Senate retained its advisory power, so far as it 
chose to retain it, over appointments. It was 
under this state of the law that Mr. Adams 
peremptorily removed Mr. Pickering on the 
2th of May, 1800. And we can readily dis- 
cover @ good reason—whether the true one or 
not I cannot say—for Mr. Adams's desire that 
Mr. Marshali’s nomination should be confirmed 
before the adjournme ntof the Senate. Under 
his own appointment, without the action of the 
Senate, the office of Secretary of State would 


meeting of Congress, and would remain so till 
action could be had by the Senate. 


But 1 w! ual 


ever may ha ve been Mr Adams's 
reasons for wanting Marshall's confirmation 
before the Senate adjourned, it is quite clear 
that he entertained no doubt of his power to 


remove Mr. Pickering during the 
that body. He had asked Pickering -to resign 
in langua to that employed by 
Mi Johnson in asking Stanton toresign. Pick- 
ering refused, ant d Mr. Adams issued an order 
of positiy ive and absolute removal. It is true 
that Mr. Morale 1all’s name was sent in for 
confirmation the same day, but it was declared 
to be ‘tin place of Timothy Pickering, 
removed.”’ President acted strictly in 


session of 


ge very similar 


C5q-, 
the 
accordance with his previous opinions, as in- 
dicated by his vote when presiding over the 
Senate in 1789, when creating the 
Departments were passed. It is not reason- 
able that he should have and surely 
the hist time discloses no ex 


ory otf 
sion of doubt or censure by the most virulent 


he laws 


donbted, 
that pres 
of his political opponents. 

lhe law on this subject remained unchanged 
up to February 20, 1863. At 


other Departments of the Gov 


this time the 


ernment had 


been established; but the provisions of law 
for temporary appointments | made applicable 
to the first three by the acts of 1792 and 1795 
had not, in words, been applied to those sub- 

quently created. Mr. Elasnte having this 


dit liculty sharply presented to his mind by an 
oclahaiey arising in the Post Office Department, 
took the responsibility of acting outside the let- 
ter of the law, and made an ad in tn 3 
ment. He, however, sent a communication to 
Congress, dated January 2, 1563, in the { ollow-: 
ing words: 


To the Ne nate and House ( f Representative Se 

I submit to Congress the expediency of extending 
to other Departments of the Government the author- 
ity conferred onthe President by the eighth section o¢ 
the act of 8th May, 1792, to appoint a person to tem- 
porarily discharge ds duties of Secretary of State, 
and Secretary of the Tre avery. and Secretary of War, 
in case of death, absence from the seat ot Govern- 
yr sickness of either of those office 

) 


ABRAHAM L D NCOLN 
WASHINGTON, January 2, 


} 

1595. 
‘ ' j 1 , 
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ment, ¢ 


part 1, p. 185. 
Con gress took acti nm in the premises, as 
reques ted, but seems to have ae ted its atten- 
tion rather to amending the legislat ion of 1792 
than that of 1795. Instead of patel ng the more 
recently-established Departments by name on 
the same footing with those established rior 
to 1792, the act of 1863 extends the case ; for 
temporary appointments from ‘‘ death, absence 
from the Government, or si¢ 
as fixed by the act of 1792, so as to include 
resignation. and then makes its 
provisions applicable to all the Executive De- 
partments. It provides: 


seat of ‘kness, 


“That in ease of death, resignation, absence from 
the seat of Government, or sickness of the head of 
any oxecutive Department,” &e., “the President 
may authorize the head of another Department, or 
other officer in either of said Departments, to per- 
form the duties.’”’ &e.; “* but no vacancy shi tl be thus 
supplied for a longer term than six months, 

If this act had taken away the power of re- 
moval, as fixed by the act of 1789, then it could 
be possibly said that so far as this case 1s con- 
cerned it renders inoperative the act of 1795. 
But if the power to remove still remains alter 
this legislation, then a vacancy may be created 
which is not provided for in the act of 1863. 
Death, resignation, absence, and sickness con- 
stitute the only cases of vacancy for which 
provision is made in this latter act. 


Beside 
the vacancy arising from removal, if the power 
yet exists, (and 1 can find no statute, up to 
the year 1863, taking it away,) vacancies may 
occur from expiration of term; and this class 
of vacancies, too, is wholly unprovided for. 
Upon the passage of the act of 1563, it follows 

that if a vacancy should have occurred in the 
War, Treasury or State Departments from re- 
moval expiration of term, the President 
could still have designated ‘‘any person or 
persons’’ whatever, under the act of 1795, 
to perform the duties for six months. But no 


become hopelessly vacant before the next || such vacancy in the heads of other Depart- 
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ments could be supplied at all. In the Navy, 
Interior and Post Oth ‘¢ Departments the only 
vacancies that could be ae irily filled are 
those occurring from 

sence and sickness. 


atior ) 


death, resign: 
And co all the vacancies 


last named, in any of the Departments pro 
vided for by the act of 1863, the Preside 5 
confined in ——e ae tem px rary successor 
to the head of some other Department, or to 


some other officer ei one of sai 
And now it may be said 
with this construction, 


that the act of 1863, 


partly failed of its ob- 
ject. Even if this be so it is only what fre- 
quently occurs in legislation. The law-maker 
often comes short of the purposes designed by 


that wus asked 

tle asked for 
power to fill vacancies ad interim occurrit rhy 
death, and s 
gave him power to fill not only | 


But it does secure all 
by Mr. Lincoln, and even more 


the law. 


and Congress 
1 


ese, DU 


it did not 


absence kness, 
vacancies oceurriag by 
ve him authority thus to fill a vacaney 
st Office, Navy and Interior Departments 
arising removal or expiration of term, 
but to fill such vacancies in the War. State, and 
‘Treasury Departments he had ample power 
under the act of 1795, remains 
unrepealed. 

Having now examined all the le 
the tenure-of-civtl-othece act of March 2. 1867, 
| come to the conclusion that r that 
act, at least—it was quite olen that the Presi- 
dent possessed the undoubted powerto remove 


resignation, 


inthe 


vi 
Po 


from 


which yet 
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a Cabinet officer commissioned, as he must 
have been, to hold during the pleasure of the 
President, either in the recess or during the 
session of the Senate. Ialso conclude that if 


a vacancy could be thus created, that vacancy, 
under the law, could be filled by a temporary 
ad interim appointment, to continue for six 
months. Of the latter proposition | have no 
doubt at all. Whatever of offense exists in 
rp articles must be found in the first 

* the Pres ident could 
a stionably fill the plae 
period named. When Mr. Buchanan was called 
on by the Senate in January, 1861, to 
under what authority during its session he had 
appointed Joseph Holt, a loyal man. Seeretary 
of War ad interim to fill the vacancy created 


one. 


} 
remove, ue un- 


} 
now 


by the resignation of Mr. Floyd, rebel, he 
presented the law so forcibly as, ine my judg- 
ment, to silence all cavil, and settle the question 


forever. In his communication to the Senate 
he truly refers to the practice of the Govern- 
ment, and shows that one hundred and seventy- 
nine such appoi Depart- 
ments of the Government alone had been made 
from 1829 to 1856, a large number of them 
made, too, during the session of the Senate. 
It will be observed, from the evidence in 
this case, that in the bureaus and inferior 
offices of the Government many ad interim or 
acting appointments have been made to fil 
vacanc!l of every characte r, including those 
peer, gePcrtee lf it be said that no vacancy 
by removal in the head of a Department was 
ever thus filled, it may be answered that but 
Secretary, up to the date of which we 
speak, ever refused, during the session of the 
resigh when asked. and he wags 
promptly removed by the sole act of the Pres- 
ident without consultation with the Senate. 
The vacancy being once created can be filled, 
as any other vacancy, by an ad interim appoint- 
ment. 

I come now to the act of March 2, 1867— 
the civil-tenure act. Does it change the.law, 
as I state it to have been before its passage? 
The act I will admit to be clearly constita- 
tional in all its parts. ‘The only difficulty, in 
my mind, grows out of its construction; and 
this di fie ‘ulty of construction is the result of 
the effort made on the passage of the bill to 
reconcile a radical difference between the two 
Houses of Congress on this very question of 
Cabinet officers. It has sprung oat of a most 
reprehensible and vic pract that to 
save important measures from defeat these 
differences between the two Houses are to be 
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with ambiguous or unmeaning phrases. The || 


truth is, that instead of clearing up doubts, and 
making that plain which, above all things, 
should be plain, we often purposely obscure the 
controverted point, and devolve its solution 
upon the courts, or the President, if you please, 
each of as hoping, no doubt, that the solution 
will accord with his own wishes, and ready to 
cavil if it does not. And so it was with this 
act. The Senate repeatedly demanded that 
Cabinet oflicers should be entirely excepted 
from the general provisions of the act, thereby 
leaving them subject to removal as under pre- 
vious laws. The House insisted that they 
should be put upon the same footing with other 
oflicers; that they should not be removed 
except by consent of the Senate. 


The compromise in the conference com- | 


mittee is contained in the proviso which 
declares that Cabinet officers ‘‘ shall hold their 
oflices respectively for and during the term of 
the Presid 

appointed, and for one month thereafter, sub- 
ject to removal by and with the advice and 
consent of the Senate.’’ To construe this law 
according to its letter two things must be kept 


in mind—first, the President who appoints ; | 
and second, the term during which he appoints. | 


In this case Mr. Lincoln is the President who 
appointed. Mr, Stanton was appointed in 
January, 1862, and hence ‘‘the term of the 
President’? by whom Stanton was appointed 


terminated under the Constitution and laws on | 
If the act had used the | 


the 4th March, 1865, 
word ‘‘terms”’ instead of ‘‘term,’’ I would 
readily assent that Mr. Stanton’s case was in- 
tended to be covered and protected by the act. 


But I cannot separate the act of appointment | 


from the one identical and single current term 
of the President who made it. For instance, 
if Mr. Lincoln had been living when the tenure- 
of oflice act passed, I cannot doubt his power 
to have removed any officer appointed by him 
during his previous term. This law surely was 
not intended to prevent a President, should he 
be elected to the Presidency a dozen times, 
from changing his Cabinet without the consent 


of the Senate at the commencement or in the | 


middle of each Administration; and if this 
vosition be conceded, it disposes of this case. 
f Mr. Lincoln could have removed, Mr. John- 
son can also remove the same officers; and if 
Mr. Johnson cannot remove, the officer suc- 
ceeding him, in case of Johnson’s impeach- 
ment and removal, cannot rid himself of the 
existing Cabinet, because it is still said to be 
Mr. Lincoln's term. 

If the term which Johnson is now serving 
out is Johnson’s term and not Lincoln's, then 
everybody admits that Stanton may be legally 
removed, because he can only hold ‘for and 
during the term of the President by whom he 
may have been appointed.’’ It is only by 
insisting that Lincoln’s term does not cease 
till March 4, 1869, that Stanton is supposed 
for a moment to be protected. This position 
leaves no term at all jor Johnson, and if John- 
son shall be removed by impeachment and 
Wade shall take his place and serve as Presi- 


dent till the 4th of March next, he, too, will | 
have no term, because Lincéln’s term covers | 


the full period of his service. Now, there are 
members of the present Cabinet serving who 


were appointed by Mr. Johnson, to wit, Mr. | 
If these gentle- | 
men can serve as Cabinet ministers during the | 


Browning and Mr. Randall. 


term of the President appointing them and for 
one month thereafter, will some Senator indi- 
cate to me when Browning’s and Randall's 
terms expire? The law does not seem to con- 
template a case of President without a term. 
if Johnson has no term, then Browning and 
Randall either have no terms or their terms 
last forever. 

When Mr. Wade becomes President, he will 
surely change his Cabinet. But Wade havin 
no presidential term, he being simply an ot 
interim President, filling out a part of Mr. 


Liucoln’s term, when will his Cabinet appoint: | 


ments go out of office? The law declares that 
they shall ‘‘ hold during the term of the Presi- 


ent by whom they may have been | 


SUPPLEMENT TO 


were not appointed by Mr. Lincoln, for Lincoln 


and the dead have no terms. Hence, unde 
this construction they would not have to retire 

at the end of a month from March 4, 1869. 
I need not elaborate. This mere statement 


set up in reference to this law. 


founded and extraordinary excitement sprang 
up on the attempted removal of Mr. Stanton. 
The Senate gave construction to this law when 
it passed. I accepted that construction at the 
time. It is according to the letter and the 
spirit of the act. The Senate at all times pro- 
| tested against forcing on any President an 
obnoxious or disagreeable Cabinet minister. 
| The House insisted on doing so. The bill then 
went to a conference committee, and on that 
committee, in behalf of the Senate, were 
of our ablest lawyers, Messrs. SHERMAN and 
Witiiams. When the bill was reported from 
this conference committee Mr. Howarp and 
Mr. Doonirrie called for an explanation of 
this provision. Mr. SHerMAN gave it. He said: 


“That this provision does not apply to the present 
case is shown by the fact that its language is so 
framed as not to apply to the present President. 
The Senator shows that himself, and argues truly 
that it could not prevent the present President from 
removing the Secretary of War, the Secretary of the 
Navy, and the Secretary of State.” 

And again he said: 

“Tf the President dies the Cabinet goes out. If 

the Presider.t is removed for cause by impeachment 
|| the Cabinet goes out. Atthe expiration of the term 
of the President’s office the Cabinet goes out.” 
* Mr. Howarp expressed himself satisfied ; 
the Senate was satisfied. Mr. Wiiurams did 
not take issue on construction, but acquiesced 
by saying that— 

* The effect of this proviso will amount tovery little 
one way or the other, for L presume that whenever 
the President sees proper to rid himself of an offen- 
sive or disagreeable Cabinet minister he will only 
have to specify that desire, and the minister will 
retire and a new appointment be made.”’ 

Mr. Howe, the Senator from Wisconsin, 
who had offered in the Senate the amendment 
to include Cabinet officers, declared that he 
was not satisfied with the bill, and clearly inti- 
mated that the House amendment had been 
abandoned; and such is yet the opinion of that 
distinguished Senator, and hence he cannot 
convict for the removal of Stanton. It will be 
rather a bad record now to convict the Presi- 
dent of crime for taking the same view that we 
ourselves took on the passage of the act. I 
|| took that view of the law then, and have enter- 
tained it ever since. 

But we are told that the President claims in 
his answer the power to have removed Stanton 
under the Constitution and in defiance of law. 
Iam not trying him for his opinions. I am 
called to pass judgment on what he has done, 
not on what heclaims a right to do. We must 
not convict men in this country for entertain- 
ing false notions of politics, morals, or religion. 
It is often difficult to determine who is right 
and who is wrong. In moments of temporary 
excitement and unfounded alarm whole masses 
of people have rushed wildly to incorrect con- 
clusions. The late rebellion shows how un- 
reasonable, how insane and foolish, large and 
overwhelming majorities may become. And 
in this condition they are intolerant of moder- 
ation, and even of common sense. From this 
spring mobs, derision, jeers, insults, and per- 
sona] violence. He who cannot resist these 
things and proclaim the right at the risk of 
personal sacrifice, cannot expect to promote 
the great cause of truth, and such a man has 
no business whatever in this body. 

When the President attempts to exercise an 
alleged constitutional power against the law, I 
will then judge of his crime. ** Sufficient unto 
the day is the evil thereof.’’ For the removal 
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‘| has undoubted authority under the laws of 
|| Congress. I cannot convict him of crime, 
| either for doing something underthe law which 
! I may not approve, or for simply entertaining 


an opinion about the Constitution which was 


of Stanton and the appointment of Thomas he | 


was dead when they came into the Cabinet, || 


two | 
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dent by whom’’ they were appointed. They | 
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will show the absurdity of the pretensions now | 
We ourselves | 
never gave it such a construction until that un- || 





|| of the 
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entertained and acted on by Madison, Jeffer. 
son, Adams, Jackson, and others as patriotic 
and as wise and conscientious as ourselves, 
But suppose I am wrong in my construction 
law. Must I necessarily convict the 


| President of a wicked and corrupt intent jp 


doing just what nearly all our Presidents haye 
done under a claim of authority from the Con. 
stitution itself? The President is a cotrdinate 
department of the Government. He is elected 


| by the people and oe to them as we 


are. He is to execute the law. 
stitutional law is no law at all. It never has 
binding force. It is void from its inception, 
Jefferson and Jackson, as Presidents, expressly 
claimed the right to judge in the first instance 
of the constitutionality of laws, and even so to 


But an uncon- 


| judge in the face of a decision of the Supreme 


Court. Ifa President is bound to execute one 


void act he is equally bound to execute others, 


Suppose that Congress should pass an act 


| depriving the citizen of the right of trial by 


jury, shall the President execute it? Sup- 


| pose Congress shall declare that the President 


shall grant no certificate of pardon without 
consent of the Senate? The Constitution gives 


| him full and exclusive power ‘‘to grant par- 


| dons.’’ 


If he, then, does what he and every- 


| body else knows he has a right to do, he may 
/ under the law fall guilty of a high crime or 





| ation? 
| is himself perjured, for he is sworn to ‘ pre- 


| introduction. 


misdemeanor, but unless he violates the law, 
and at some time issues a pardon, this outrage 
on the Constitution must stand forever as a 
valid law. Must the President, elected by the 
people and for a shorter term than ourselves, 
thus abdicate his authority as a part of the 
Governmentand suffer this congressional usurp- 
If he does not violate such a law he 


serve, protect, and defend’’ not an invalid 
law, but ‘‘the Constitution.’’ I do not claim 
that he may violate every law passed even for 
the purpose of procuringa judicial construction. 

I do not say that he may in mere wanton- 
ness violate or disregard any law. I only in- 
sist that each case shall stand on its own merits. 
If the President’s purpose be criminal and cor- 
rupt, he should be removed. If he honestly 
intended only to procure what he says in this 
case, to wit, a judicial construction of a doubt- 
ful law, doubtful not only in its terms, but 
doubtful in its constitutionality, what right 
have we to pronounce him guilty of high 
crime? Mr. Lincoln, without law and agaiust 
law, increased the regular Army and the Navy. 
Instead of impeaching, we applauded him and 
passed laws to justify and protect him. Why 
did we do this? Because we looked beyond 
the act tothe motive. We then declared it 
proper to inquire into the animus, the inten- 
tion of the President. I have thought it proper, 
also, in this case to examine into the Presi- 
dent’s intentions. I am satisfied that all evi- 
dence tending to explain his intention should 
have gone before the court. We sit in the 
capacity of a court and also a jury. As a 
court we must hear all evidence; as a jury we 
must consider that only which is competent 
and relevant. 

The Constitution, in making us the ‘ sole” 
judges of the law and the fact, presumes that 
we are sufficiently intelligent to hear all tes- 
timony offered, whether competent or incom- 
petent, and to exclude from our minds that 
which isimproper. When the court and jury are 
different persons it may be well to confine the 
testimony going before the jury to that which 
is clearly competent and relevant; but no such 
rule applies to the court. It is the duty of the 
judge to be informed of the nature and the 

recise character of the testimony proposed 
efore he can determine the propriety of its 
So in this case. An essential 
element of guilt charged in these articles against 
the President is a wicked intent to violate the 
Constitution and the laws. He offered toshow 
that his constitutional advisers, his Cabinet 
ministers, counseled him to the course pur- 


'sued, and that the whole object, end, and 


\ 


aim of his action in the premises was to sub- 
ject the law to the test of judicial examination. 
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This ie he slimes ras a neat of the res 
geste » and the foundation on which his conduct 
was based. Even Mr. Stanton had concurred 
with the other members of the Cabinet that this 
very law, the tenure-of-oftice act, was uncon- 
stit utional and invalid. If so, it was an in- 
fringement of the President’s constitutional 
powers, and the least he could do, it seems, 
was to submit the differences between himself 
and Congress to that tribunal which was erected 
to settle such differences, and to the judgments 
of which we must all submit if we would avoid 
anarchy and civil war. 

Whether the President’s intentions were as 
pac ifie and innocent as he alleges them to have 
been, I do not pretend to say. I only insist 
that competent evidence, such as this, going to 
explain the character of his intentions, should 
not have been rejected by the court. It should 
have been received and properly weighed. 
Even in a civil suit for damages in a case of 
false imprisonment the advice of hired attor- 
neys is ¢ ompetent to show a want of malice or 

corrupt intention in instigating the prosec ution. 

Why should the President, however wicked or 
corrupt he may be, in agreat criminal proceed- 
ing, where the presumptions of law must favor 
his innocence, be deprived of this just and rea- 
sonable rule? If he cannot change his Cabinet 
without our consent, then we are more or less 
responsible for the advice given him by the 
Cabinet. We propose to force a Cabinet on 
him against his willand compel him to be gov- 
erned by theiradvice or take the responsibility 
of rejecting it. If he disregards this advice he 
should be punished, I presume, for obstinacy 
and dangerous purposes of usurpation. Ifhe 
take their advice he is not permitted to show 
this fact in order to negative the inference of 
willful, wicked, and corrupt intentions. 

A verdict of guilty on these articles, after 


the exclusion of this testimony, would fail to | 


respect and approval of an 
enlightened publie judgment. 

In addition to what I have said, permit me 
to add one other reason why no conviction can 
be had on the articles connected with the re- 
moval of Stanton and the appointment of 
Thomas. It is not alleged in any of them that 
Stanton is actually removed, nor that Thomas 
is actually assigued to duty. And if it were so 
charged, the evidence is wholly insuflicient to 
support it. The evidence shows that Stanton 
is yet in the office discharging its duties, and 
that Thomas is yet a private citizen. He asked 
for the office, but Stanton refused to yield it. 
Stanton remained in and Thomas has remained 
out. This is the theory of the prosecution. 
Then what is the offense? Not-that a removal 
has been made, nor that an appointment ad 
interim has been effected. The worst phase of 
the matter is that the President has attempted 
to do these things and failed. This attempt is 
not a high crime or misdemeanor for two rea- 
Sons: 
of Congress to remove and appoint as he tried 
to do; and second, if he had no such power, 
the attempt thus to exercise it is not by statute 
law nor by common law nor by common sense 
a high crime or misdemeanor. 

This, in my judgment, disposes of the first 
eight articles. I know that in the fourth, fifth, 
sixth, and seventh articles there is an allega- 
tion of conspiracy by the President with Gen- 
eral Thomas to seize and possess the War 
Department. 

In the first place, there is not a particle of 
testimony proving a prior agreement, much 
less a conspiracy between these parties. 

Second, aconspiracy to be unlawful must con- 
template an unlawful act, or a lawful act by 
unlawful means. The objects designed by the 
President—the removal of Stanton 


lawful acts, and hence any conspiracy based 
on these facts must fall. And no unprejudiced 
man can say that the proof shows any purpose 
on the part of the President to use force in the 
removal of Mr. Stanton. The evidence through- 
outdisprovesany such charge. The ninth article 


and the | 
appointment of Thomas ad interim—were | 


that : the P weaident declared to General E mory 
that in his opinion a certain law, passed in 
1867, taking away some of his prerogatives as 
Commander-in-Chief, an 
law. A great many people beside the Presi- 
dent entertain the same opinion. The right 
of private judgment has been punished in some 
countries, and some even have suffered in the 
United States for this alleged offense, but the 
precedents are very bad, and should not be 
followed. He who follows them far in this 
country will follow them to his own destruc- 
tion. 

It is not charged that the President violated 
this law, although he thought it unconstitu- 
tional. But it is said that he expressed this 
simple opinion to Kmory ‘‘to induce said 
Emory, in his official capacity as commander 
of the department of Washington, to violate 
the provisions of said act,”’ &e. It is not pre- 
tended that Emory was influenced by the Pres- 
ident’s opinions. 
order to violate it, nor did he insinuate that he 
would like to have him do so. 

And had he so ordered, 
would not have gratified him by obedience, for 
he seems to have had a different opinion, and 
maintained it with great zeal and confidence 
against his Commander-in-Chief. 

‘The truth is that after the unfortunate misun- 
derstanding between the President and General 
Grant, and after the proceeding in reference to 
the removal of Stanton, the President learned 
through the Secretary of the Navy that some 
extraordinary movements of military officers 
in the District were being made, to be followed 
in all probability by some unauthorized and 
dangerous disposition of troops. To show that 


is unconstitutional 


| the President contemplated no violence in the 


premises, it is sufficient to say that when he 
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The President gave him no | 


I presume that Emory | 


removed Stanton he had not seen Emory, and | 


knew that General Grant was inimical to him. 
He seems not to have knowna word abouttroops 
in the District. He did not know how many were 
here or what troops they were. He had not 


, consulted a single officer, and seems not to have 


known but that 
away or others brought in. Being informed 
of these movements, and no doubt tearing that 
he himself might be violently seized by mili- 


tary power and dragged from the Executive 


Mansion, he sent for the commander 


District to ascertain what was going on. ‘The 


| interview resulted in a conversation clearly 


first, he had full power under the laws || 


indicating the fears of the President, and on 
these fears is based thisarticle of impeachment. 
It will not likely receive a respectable vote, and 
I dismiss it for the consideration of those who 
find in it more than I have found. 

The tenth article arraigns the President for 
making grossly abusive and indecent speeches 
for the purpose ‘‘ of setting aside the rightful 
authority and powers of Congress,’’ and to 
bring Congress into ‘‘disgrace, ridicule, hatred, 
contempt, and reproach.’’ After setting out 


' the language of some of the speeches in the 


form of specifications, the article concludes as 


| follows, to wit: 


‘* Which said utterances, declarations, threats, and 
harangues, highly censurable in any, are peculiarly 
indecent and 
of the United States, by means whereof said Andrew 
Johnson has brought the high officeof the President 
of the United States into contempt, ridicule, and 
disgrace, to the great scandal of all good citizens, 
whereby said Andrew Johnson, President of the Uni- 
ted States, did commit, and wasthen and there guilty 
of a high misdemeanor in office.” 

In my judgment these speeches are highly 
censurable. They were, perhaps, made to bring 
contempt and ridicule on Congress as charged, 
but if so made they failed of their object. In- 
deed, it is specifically charged that they failed. 
It is alleged that the President intended to dis- 
grace Congress, but succee ded only in dis- 
gracing ‘* the office of President.’’ Whatever 
else may be said of the President's intentions, 
or the result of his conduct on the occasions 
alluded, it may be perhaps safely assumed that 
he succeeded in bringing ridicule and con- 

| tempt, if not disgrace, upon himself. Con- 
| gtess survived the ‘attack. ndeed, the speeches 


all the troops had been sent 


of the | 


unbecoming in the Chief Magistrate | 
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ing the election whieh iamedionely followed. 
If this be a political or partisan trial we should 
thank the President for these disgraceful 
harangues, for in a party point of view hoe 





| and his policy were greatly damaged by them. 


I am inclined to think that the office of Presi- 
dent suffered more than Congress. But that 
office will survive the humiliation of these 
speeches. 

They are not official papers. They did not 
emanate from Mr. Johnson as President, but 
from Mr. Johnson as a stump speaker. In his 
latter capacity he forgot the dignity of his office. 
In fact he seems to have left the office behind 
him, and turned himself loose, as a private 
citizen, to bandy epithets with that great 
people from whom he had sprung and with 
whom he longed for a short revel even before 
the expiration of his term. 

I perceive much for criticism, and, indeed, 

for censure, in these speeches, but I cannot for 
a moment think they contain the elements of 
crime for which the President may rightfully 
be impeached. 
The Constitution provides that Congress 
shall make no law abridging the freedom of 
speech or of the press.’’ The President, like 
other persons, is protected under this clausy. 
He, too, has the right to make foolish speeches. 
I do not now say that there is no limit to the 
enjoyment of this right, or that it might not be 
so much abused by a President as to demand 
his impeachment and removal from office. But 
in this case the offense is certainly not of 
so heinous a character as to demand punish- 
ment in the absence of a law defining the right 
and providing specific penalties, and also in 
the face of a constitutional provision declaring 
that the freedom of speech cannot be abridged 
by law. 

I have examined these ten articles as though 
the offenses were formally and _ sufficiently 
charged. I have taken no technical exception, 
but have considered the indictment as good on 
its face. I look more to substance than te 
form in this proceeding. No rules of plead- 
ing ace prescribed for our government, and if 
I could find an offense charged, however inarti- 
ficially presented, | should deem it my duty 
to disregard the mere defects of form. But 
we cannot go outside of the charges presented. 
If one offense is charged we cannot convict of 
another. If the President corruptly pardoned 
a convicted criminal, we cannot pronounce him 
guilty of that act on an indictment for remov- 
ing Stanton. If he usurped power in appoint- 
ing military governors in the southern States, 
and violated all law in ordering them paid for 
their services from the public funds, we can- 


| not pronounce him guilty thereof on a present- 
| ment charging that he made a maudlin or dis- 


graceful speech at St. Louis. 

If | were disposed to criticise severely the 
emptiness and insufficiency of these articles, I 
might refer to the language of Hon. Trap- 
DEUS STEVENS, in the House of Representatives, 
on the 3d day of March last, after they had been 
adopted, and at the time when he offered for the 
consideration of that body the eleventh article. 
Referring to these ten articles, he said, (advo- 
cating the eleventh article : ) 

“T will, therefore, read it and call it one anda 
half, as, in my judgment, it is the gist one vital por- 
tion of this whole prosecution. I wish this to 
particularly noticed, for Lintend to offer it as an 
amendment. 1 wish gentlemen to examine and see 
that this charge is nowhere contained in any of the 
articles reported, and unless it be inserted there can 


t 
be no trial upon it; and if there be shrewd lawyers, 
as | know there will be, and caviling judges, and, 
without this article, they do not acquit him, they ure 
greener than I was in any case I ever undertook 
before the court of quarter sessions.” 

I now come to the eleventh article. It is 
the only one upon which [ have ever entertained 


serious doubts, and I will therefore set it out 


be 


in full. It is as follows: 
Art. 11. That said Andrew Johnson, President of 
the United States, unmindful of the high duties of 


his office, and of his oath of office, and in disregard 
of the Constitution and laws ef the United States, 
did heretofore, to wit, on the 18th day of August, A. 
D. 1866, at the city of Washington, and the Di strict 
of Columbia, by pub lic speech, declare and affirm, in 


fails to charge any offense whatever. Italleges |! greatly assisted the friends of Congress in carry- || substance, that the Thirty-Ninth Congress of the Uni- 








ted States was not a Congress of the United Stateg |! 


authorized by the Constitution to exercise legisla- 
tive’ power under the same, but, on the contrary, 
was a Congress of only part of the States, thereby 
denying, and intending to deny, that the legislation 
of said Congress was valid or obligatory upon him, the 
eaid Andrew Johnson, except in so far as he saw fit 
to approve the same, and aiso thereby denying. and 
intending to deny, the power of the said Thirty-Ninth 
Congress to propose amendments to the Constitution 
of the United States; and, in pursuance of said dec- 


lnration, the said Andrew Johnson, President of the | 


United States, afterward, to wit, on the Zlst day of 
February, A. D, 1868, at the city of Washington, inthe 
District of Columbia, did, unlawfully, and in disre- 
garcd of the requirement of the Constitution, that he 
should take care that the laws be faithfully executed, 
attempt to prevent the execution of an act entit.ed 
“An actregulating thetenure of certain civil offices,” 
passed March 2, 1867, by wnlawfully devising and 
contriving, and attempting to devise and contrive 
means by which he should prevent Edwin M. Stan- 
ton from forthwith resuming the functions of the 
office of Secretary for the Department of War, not- 
withstanding the refusal of the Senate to concur in 
the suspension theretofore made by said Andrew 
Johnson of said Edwin M. Stanton from said office 
of Secretary for the Department of War; and also, 
by further unlawfully devising and contriving, and 
attempting to devise and contrive, means, then and 
there, to prevent the execution of an act entitled 
“An act making appropriations for the support of 
the Army for the fiscal year ending June 30, 1868, and 
for other purposes,”’ approved March 2, 1867: and 
also to prevent the execution of an act entitled “An 
act to provide for the more efficient government of 


- 


the rebel States,”’ passed March 2, 1867, whereby the | 


said Andrew Johnson, President of the United States, 
did then, to wit, on the 21st day of February, A. D. 
1868, at the city of Washington, commit, and was 
guilty of, a high misdemeanor in office. 

The great difficulty presented to my mind, 
in connection with this article, is to ascertain 
what it really charges. It will be observed 
that one thing is distinetly charged, and that 
is, that the Presidentin August, 1866, declared 
and aflirmed, not in words, but ‘in sub- 
stance,’’ that ‘‘ the Thirty-Ninth Congress was 
not a Congress of the United States authorized 
by the Constitution to exercise legislative 
power under the same, but, on the contrary, 
was a Congress of only part of the States, 
thereby denying and intending to deny that the 
legislation of said Congress was valid or oblig- 
atory on him,’’ &c. The article then pro- 
ceeds to declare that ‘‘in pursuance of said 
declaration’’ the President did three certain 
things, to wit: 

i. He attempted to prevent the execution 
of the tenure-of-office act ‘by unlawfully 
devising and contriving, and attempting to 
devise and contrive, means by which he should 
prevent Edwin M. Stanton from forthwith re- 
suming the functions of the office of Secretary 


for the Department of War, notwithstanding | 


the refusal of the Senate to concur in the sus- 
pension,’’ &e. 
2. And, also, ‘* by further unlawfully devis- 


ing and contriving, and attempting to devise 


and contrive, means, then and there, to pre- 
vent the execution’’ of the Army appropriation 
act of 1867, requiring that all military orders 
by the President to inferior ogicers be coun- 
tersigned by General Grant. And, also, 

3. ‘* To prevent the execution’’ of theact of 
March 2, 1867, for the government and recon- 


struction of the rebel States; whereby it is || 


charged that the President ‘‘ did then, to wit, 
on the 2ist day of February, A. D. 1868, at the 
city of Washington, commit, and was guilty of, 
a high misdemeanor in office.’’ 

It will be seen that the article winds up with 
charging one single offense, and that offense is 
said to have been committed on the 2ist day 
of February, 1868. 

This produces confusion. One would sup- 
nose, on first reading the indictment, that the 
eas of the offense consisted in the declaration 
of the President that the Thirty-Ninth Con- 
gress was not a lawful Congress. But that 
hypothesis is shaken when we reflect that this 
declaration appears to have been made on the 
18th of August, 1866. And again, if this dec- 
laration of the President be the real offense, 
and the enumerated instances of resistance to 
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proved as laid, no mere words, declaration, or 
opinion, in reference to the constitutional char- 
acter of Congress or the validity of its laws, 
van be tortured into a high crime or misde- 
meanor. Such an expression is not now 
known as a crime under any statute, and no 
statute can make it a crime, for the reason, 
as already stated, that the Constitution for- 
bids it. 

If, then, there be an offense charged in the 
article, it must consist in the ellegation that 
the President devised ways and means to pre- 
vent the execution of éertain acts of Congress. 

By carefully examining the evidence, it will 
be found that notestimony was offered to show 
that the President attempted to prevent the 
execution of the reconstruction act, except a 
telegram to Governor Jenkins, which telegram 
was sent long before the passage of the recon- 
struction act, and could have had no reference 
to it whatever. It will also be seen that the 
only evidence adduced to show resistance to 
the Army appropriation bill is that of General 
Emory. i 
theninth article. Instead of proving the charge 
it actually disproves it. Hence, nothingis now 
left in the eleventh article except the allegation 
that the President attempted to prevent Mr. 


" 


It is the same offered in support of | 


Stanton from resuming his duties as Secretary | 


of War after the Senate had refused to concur 
in his suspension. Itistrue thatthe President 
in a letter addressed to General Grant, on the 
10th of February, 1868, admits that he had 
expressed to Grant a wish that he would either 
hold the office and contest Stanton’s right to it in 
the courts or that he (Grant) would surrender 
it to the Presidentin time to fill it with another 
name. On first impression it appeared to me 
that this charge was established by the Presi- 
dent’s own admission, and that, being estab- 
lished, it was an offense under the civil-tenure 


act; and so believing, I had at one time par- | 
tially come to the conclusion to vote for this | 
one single charge in all the eleven articles; | 
but, upon a more careful exanvination and com- | 
parison of views with fellow-Senators, I became | 


offense. 
In the first place, admitting the charge al- 
leged to be fully proved, neither the civil- 


| tenure act nor any other law declared it a 
| crime or misdemeanor. 
| declares a removal or an appointment made | 


contrary to its provisions, a misdemeanor, but 
it does not make penal an effort to keep out of 
oflice one who, for the time being, stands 
legally suspended. 

Second. 
proved. 
in which appears the admission, it will be 


The civil-tenure act | 


| satisfied that the article failed to charge any | 


The charge itself is wholly un- || 
By examining the President’s letter, | 


seen that no attempt, nor even a declaration | 
> . . | 
of intention, was made by the President to | 


prevent Stanton from resuming the War Office 
after the Senate had passed on the suspension. 


| Indeed, if Senators will reflect, they will re- | 


member that the Senate acted on this question 


late at night, and Stanton entered the War | 


| Department early the next morning, and that 
| in the meantime there was no interview be- | 
| ry 
The 


tween the President and General Grant. 
only offense, therefore, consists in a mere 
declaration, or the -expression of a wish, by 
the President made long before the Senate 
acted on Stanton’s suspension, and while it 


' is admitted that he was legally out of the 


the laws passed by Congress be merely the | 


proofs or evidences showing the President's 
disregard or contempt of its legislation, the 


article must fail, for two reasons: first, the | 


criminal words charged are not supported by 
the evidence; and second, if the words were 


| 
i 
1} 


| 


office. 


was done either by the President or by Gene- 
ral Grant to carry out this expressed wish. 
Third. It will be observed that the President’s 


request to Grant was in the alternative, and | 


it was a mere request. The President did not 
ask him to keep Stanton out. 
either to contest Stanton’s right in the courts 
or surrender the office back to him. Grant 
at first promised to do so. If, then, the 
President devised ways and means to do an 
unlawful act, Grant must be implicated with 
him, and nobedy pretends that such is the 
case. 


Fourth. Even if it appear that the President 


Grant, it seems, partially consented | 
to this request of the President, but no act | 


He asked him | 





{ 
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did all that can be charged on the subject, thay 
is, if he had resolved, and even endeavored hy 
act, to keep Stanton out of the War Office, after 
the action of the Senate, it does not follow that 
he committed even an improper, much less ay 
unlawful act. In my view of the subject, he hada 
perfect right to suspend Mr. Stanton under the 
second section of the tenure-of-oflice act, and 


| if the Senate found against the suspension, he 
| had an equal right under the act of 1789 to re. 


move him from office absolutely. Having, 
therefore, full and complete authority to do al] 
that the charge can possibly include, I cannot 
on further reflection consent that this article 
contains matter upon which an impeachment 
may be properly predicated. 

If any further reason were needed for voting 
against this article, it might be found in the 
fact that there is absent from the proof all 
pretense of a corrupt or wicked design in this 
request of the President. The only evidence 
adduced is his own admission, and when the 


| whole letter is taken together it appears that the 


| elaborate any point. 


President was of the opinion that Stanton was 
already permanently removed, and he designed 
only to test that question before the courts. 

I might ctned this examination to much 
greater length. But the intelligent reader of 
this trial will look to the charges and the eyvi- 
dence for himself. I have not attempted to 
I have simply ermdeay- 


| ored to present some of the leading points 





which influence my judgment in voting against 
this proseeution. I do not say that the Presi- 
dent is void of offense. 1 have not said even 
that he ought not to be impeached and removed 
from oflice. But I have said, and I now repeat it 
with emphasis, that in my judgment a cool and 
deliberate future will not fail to look with amaze- 
ment on this extraordinary proceeding as it is 
now presented to us, and the legal and dis- 
criminating minds of the world would visit 
with deserved condemnation a judgment of 
conviction on any one of the articles now pend- 
ing. I have taken up too much time already, 
and hence I forbear to allude to the political 
aspects of the question. We are told that the 
people clamor for the President’s conviction. 
It may be so. But I cannot believe that one 
third of the people of this country would, as 
jurors, convict the President on these articles. 
If they clamor for conviction it is on account 
of other matters and for other offenses than 
these. Suppose, however, I am mistaken, and 
that nine tenths of the people desire ‘his re- 


‘|| moval, is that a reason why we should surrender 


our convictions of duty. We have been sworn 
to examine this case from a legal and not a 
party point of view. Ifthis were a vote whether 
Johnson should beelected President, or whether, 
being in, he is a fit person for the exalted 
office, our position might be relieved of much 
embarrassment. The question is simply one 
of guilt under the charges as presented by the 
House, and I cannot, in justice to the laws of 
the land, in justice to the country or to my 
own sense of right, render any other response 
to the several articles than a verdict of ‘‘ not 
guilty.’’ 
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There is no more responsible duty than that 
of trying the question whether the Chief Magis- 
trate of a nation, who holds his office under the 
Constitution and by the suffrages of the people, 
shall be deposed. Onthe one hand, the result of 
the issue is serious to the individual who is on 
trial, reaches to the rights of every citizen, may 
effect the maintenance of the.checks and bal- 
ances, and even thestability of the Government. 
On the other hand, to suffer the Executive 
successfully to assert the right to adjudicate on 
the validity of laws, claimed to be inferentially, 
though not in terms, contrary to the Constitu- 
tion, and to execute such as he approves and 
violate such as he condemns, would be to per- 
mit the Government to be destroyed. And 
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since the issue whether the law shall be obeyed 
has been made before the country and before 
the world, to suffer the President defiantly, 
and to this hour persistently to disobey it, 
would be to surrender the supremacy of ‘that 
sovereignty for the maintenance of which hun- 
dreds of thousands of loyal hearts have within 
the past few years ceased to beat. Walking 
along this narrow pathway, with perils on either 
side, one is only secure as he rests his hand on 
the firm support of duty. 

We are but the agents of the people, author- 
ized to act for them only in accordance with 
the Constitution and the laws. If we fail to 
protect the trusts committed to us we are cow- 

ards; if we exceed our powers and assume to 
exercise our arbitrary will, we are usurpers. 
Having on questions as to the admissign of 
evidence exercised all the liberality that was 
consistent with principle, and having held my 
opinion, subject to all legitimate influences, 
until the whole cause was closed, and the final 
vote about to be taken, | am now prepared 
briefly to express my views. 

Senators are sworn in this case to do impar- 
tial justice according to the Constitution and 
the laws. The obligation thus imposed may 
not be disregarded. ‘The Senate, while trying 
the President, are not only invested with the 
functions of a court and jury, but also retain 
their official characters as Senators intrusted 
with the interests of the nation. Werethis not 
so, the articles of impeachment might as well 
be tried before the quarter sessions as before the 
Senate of the United States. We may 
remove the F seaypaie because we believe the 
welfare ry he nation would thereby be pro- 
moted, the charges against him are not 
proved ; ue if those charges are proved, we 
may, for the well-being of the Republic, abstain 
from the exercise of that clemency which in 
other judicial proceedings is reposed in the 
court and in the pardoning power, but which 
in the matter of impeachment is involved in 
the verdict of the Senate. 

There are three questions to be determined, 
namely: 

Has Andrew Johnson violated the law as 
charged? 

Does such violation amount to what in 
the Constitution is denominated a high misde- 
meanor ? 

3. Do the interests of the country demand 
the enforcement of the penalty for this viola- 
tion of law, or demand the exercise of ciem- 
ency? 

‘here are eleven articles of impeachment 
presented againt the President. I shall con- 
fine my remarks to the first three and the elev- 
enth. 

The first article charges Andrew Johnson 
with violating the ‘‘act regulating the tenure 
of certain civil officers’’ by the removal of 
Secretary Stanton. The second and third 
articles charge a violation of the same act by 
appointment of General Thomas as Secretary 


not 


of War ad interim, and the eleventh article, as | 


construed by the Chief Justice, charges that 
the President violated the same act by ** at- 
tempting to defeat its execution.’’ 

The first, second, and sixth sections of the 
act entitled ‘‘An act regulating the tenure of 
certain civil offices,’’ are as follows: 

“ Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assem- 
bled, That every person holding any civil oflice to 
which he has been appointed by and with the advice 
and consent of the Senate, and every person who 
shall hereafter be appointed to any office, and shall 
become duly qualified to act therein, is, and s shall be, 
entitled to hold such office until a suecessor shali 
have been in like manner appointed and duly quali- 
fied, except as herein otherwise provided: Provide d, 
That the Seerctaries of State, of the Treasury, of 
War, of the Navy, and of the Interior, the Post- 
master General, and the Attorney General, shall 
hold their offices respective ly for and during the 
term of the President by w hom they may have been 
appointed and for one month thereafter, subject to 
removal by and with the advice and consent of the 
Senate, 

*Sxro. 2. And be it further enacted, That when any 
officer coated as aforesaid, excepting judges of 
the United States courts, shall during a recess of the 
Senate, be shown, by evidence satisfactory to a 
President, to be guilty of misconduct in office, 


> 


legally disqualified to perform its duties, in such case, 
and in no other, the President may suspend such 
office r sandde sig gnate some su ital le personto pe rform 
temporarily the duties of such office until the next 
meeting of the Senate, and until the case shall be 
acted upon by the Senate, and such person so desig- 
nated shall take the o: aths and give the bonds required 
by law to betaken and given by the person duly ap- 
pointed to fill such office; and-in such ease it shall 
be the duty of the President, within twenty days 
after the first day of such next meeting of the Senate, 
to report to the Senate such suspension, with the 
ev idence and reasons for his action in the case, and 
the name of the person so designated to perform tLe 
duties of such office. Andif the Senate shall coneur 
in such suspension and advise and consent to the 
removal of such officer, they shall so certify to the 
President, who may thereupon remove such officer, 
and, by and with the advice and consent of the Sen- 
ate, appoint another person to such office. Butif 
the S« eni ite shall refuse to concur in such suspension, 
suc he officer so suspended shall forthwith resume the 
functions of his office, and the powers of the person 
s0 pe rforming its duties in his stead shall cease, and 
the offici:l salary and emoluments of such officer 
shall, during such suspension, belong to the person 
so performing the duties thereof, and notto the officer 
so sus spended: Provided, however, Thatthe President, 
in case he shall become satisfied that such suspension 
was made on insuflicient grounds, shall be authorized, 
at any time before reporting such suspension to the 





THE CONGRESSIONAL GLOBE. — 


Senate as above provided, to revekesuch suspension | 


and reinstate such officer in the performance of the 
duties of his office.”’ 

“Src. 6. And be it further enacted, That every re- 
moval, appointment, or employment, made, had, or 
exercised, contrary to the provisions of this act, the 
making, signing, sealing, cot untersigning, or issuing 
of any commission or ‘Te ‘tter of authority for or in 
respect to any such appointment or employment, 
shall be deemed, and are hereby declared to be, high 


misdemeanors, and upon trial and conviction thereof | 


shall be punished by a fine not exceeding $10,000, or 
by imprisonment not exceeding five years, or both 
said panieh mente, in the discretion of the court: 
Provided, That the President shall have power to 
make ~_ and deliver, afterthe adjournment of the 
Senate, commissions for all officers whose appoint- 
ment shall have been advised and consented to by 
the Senate.” 

The first, second, third, and eleventh arti- 
cles of impeachment charge, in effect, that 
Edwin M. Stanton, being then Secretary of 
War, Andrew Johnson, on the 12th of August, 
1867, suspended him from office under the 
provisions of the second section of said act; 
that within twenty days after the next meeting 
of the Senate, to wit, on the 12th of December, 
1867, he reported to the Senate the reason for 
such suspension, and also that he had ap- 
pointed General Grant See retary of War ad 
interim. That on the 13th of January, 1866, 
the Senate having refused to concur in said sus- 
pension, and having so notified Andrew John- 
son, the s 
to the functions of his said office under s 
act: that Andrew Johnson then devised means 
to prevent the execution of the 
striving to induce General Grant to refuse to 
surrender the said office to Mr. Stanton ; that, 
fuiling in this effort, on the 21st of February, 
i868, he made the following orders for the 
removal of Mr. Stanton and for the appoint- 
ment of General Thomas as Secretary of War 
ad interim. 

EXECUTIVE MANSION, 
Wasuineton, D.C., February 21, 1868. 

Srr: By virtue of the power and authority vested 
in me as President, by the Constitution and laws of 
the United States, you are hereby removed from 
office as Secretary ‘for the Department of War, and 
your functions as suc h will terminate upon receipt 
of this communication. 

You willtransfer to Brevet Major General Loren nzo 
Thomas, Adjutant General of the Army, who has this 
day been authorized and empowered to act as Secre- 
tary of War ad interim, ail records, books, papers, 
and other public property now in your custody and 
charge. e aide ee 

Respectfully, yours, ANDREW JOHNSON. 
Hon. Epwin M. Stanton, Washington, D. C. 

Executive Mansion, 
Wasuineton, D. C., February 21, 1868. 

Str: Hon. Edwin M. Stanton having this day been 
removed from office as Secretary for the Department 
of War, you are hereby authorized and empowered to 
act as Seeretaryof War ad interim, and will immedi- 
ately enter upon the discharge of the duties pertain- 
ing to that office. . 

Mr. Stanton has been instructed to transfer to you 
all the records. books, papers, and other public prop- 
erty now in his custody and charge. M 

Respectfully, yours, ANDREW JOHNSON, 
Brevet Major General Lorenzo THomas, Adjutant 

General United States Army, Washington, D. U. 


The facts thus charged are proved beyond 
all dispute. There are many other facts of 
aggravation, and showing intent, also proved, 


said EK dwin M. Stanton was restored | 
said | 


said act by | 
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If Andrew Johnson did remove Mr. Stan- 
ton and issue a letter of authority for the ap- 
pointment of General Thomas Secretary of 
War, or do either, contrary to the ere visions of 
the tenure-of-civil-office act, he, by the terms 
of the sixth section of that act, hereinbefore 
reeited, is guilty of a high misdemeanor. 

It is insisted that he did not remove Mr. 
Stanton, because he is in fact still in posse ssion 
of the War Department. The removal referred 
to as constituting the misdemeanor in the sixth 
section does not mean a physical removal, but 
means such an act of removal as it was in the 
power of the President to perform. Neither 
does the removal spoken of in the act mean a 
valid removal, for it would be an absurdity to 
hold that a valid act of the President was a 
misdemeanor. The ‘‘ removal’’ spoken of is 
just such an act as the President perfor med, 
issuing under his authority an order of removal, 
notifying the other Departments that Mr. Stan- 
ton was removed, and informing the Senate 
that by his order Mr. Stanton had ceased to be 
Secretary of War, refusing to acknowledge him 
as such, and recognizing General Thomas as 
his successor. 

It is again insisted, i in defense of Mr. John- 
son, that Mr. Stanton is not included within the 
provisions of the tenure- of-civil-oflice act, and 
is not protected in his office thereby, and that 
consequently his removal was legal ; and that, 
a vacancy thus lawfully existing, = appoint- 
ment of General Thomas ad interim thereto 
was not prohibited by the said act. 

Let us examine whether Mr. Stanton is not 
protected by the act. The proviso to the first 
section of the act says the ‘‘Secretaries of 
State, Treasury, War, &c., shall hold their 
offices respectively for and during the term of 
the President by whom they may have been 
appointed, and for one month thereafter.’ The 
Constitution makes the presidential term four 
years, commencing the 4th of March; and as 
Mr. Lincoln’s term commenced March 4, 1865, 
thisis his term, and Mr. Stanton, having been by 
him appointed, is protected from removal by 
the words of the act. But it has been insisted 
that the true construction of the act is that the 
Secretaries, be protected under the act, 
must have been appointed during the existing 
presidential term,*and that Mr. Stanton was 
not appointed by Mr. Lincoln after his reélee- 
tion and during the existing term. There is 
some force in this claim, and I have only called 
attention to the fact that Mr. Stanton is within 
the words of the act for the purpose of showing 
that those who deny that he is under the pro- 
tection of the law are obliged to resort to 
intendment and construction to maintain their 
position. 

But let us look at the act again. The pivot 
word of the act is ‘‘successors.’’ The body 
of the first section (as dintinguished from the 
proviso) declares that ‘‘ every pe rson holding 
or who shall hold a civil office by and with the 
advice and consent of the Senate shall be enti- 
tled to hold such office until a successor shall 
be in like manner appointed.’’ So that neither 
the President nor the President and Senate 
together can remove from office such civil offi- 
cer, excepting by the nomination and confirm- 
ation of asuccessor. The act, however, makes 
two exceptions to this rule. It provides that 
the rule referred to shall exist, ‘‘except as 
herein otherwise provided ;’’ and then we have 
one exception to this rule in the second section, 
which enacts that when the President suspends 
an officer he must send his reasons to the Sen- 
ate; and if the Senate advise and consent to 
the removal of the officer, they shall so certify 
to the President, who may thereupon remove 
him, and this without nomimating a successor. 
And we have another exception to the rule in 
the proviso to the first section, namely, that 
the Secretaries of State, Treasury, War, &c., 
shall be subject to removal by and with the 
advice and consent of the Senate, and this 
without a successor being appointed. 

All civil officers, except as above excepted, 
hold their offices until a successor is appointed. 


crime, or for any reason shall become incapable or /! not referred to because not necessary to the case. || Now, if Mr. Stanton does not come within the 
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bh ter to the first section, he comes within the i dicated against those reasons, and after he had 


ody of that section ; and if within the proviso, 
he can only be removed by and with the advice 
and consent ofthe Senate, and ifhe comes within 
the body of the act he can only be removed by 


advice and consent of the Senate. As the 


successor being appointed by and with the 


advice and consent of the Senate, and without | 
the Senate’s having consented to such removal, 


he has violated the law. 


It has been argued that if the Secretary of War || 


is not within the proviso he drops out of the 
act and is not protected by it, because, as is 
said, the office of Secretary of War is in the 


proviso, and the officer must remain where his | 
oflice is; and as you cannot carry the office | 
back to the body of the act, so you cannotcarry | 


the oflicer there. The defect in this nice argu- 
ment is that the body of the act as well as the 
proviso speaks not of offices, but of persons— 


any civil oflice; and the proviso, of the Necre- 
taries of State, Treasury, War, &c. So Mr. 


Stanton, either under the body of the act or | 


the proviso, is placed under the protection of 
the act. 
But why should we be technical in constru- 


ing a statute that is plain? The second sec- || 


tion enacts that whenever any officer (except || the Attorney General ever officially gave any | 


judges of the Supreme Court) appointed as 
aforesaid—that is, appointed by and with the 


advice and consent of the Senate—shall during | 


a recess be guilty of misconduct in office, or 


crime, or become incapable or legally disqual- | 


ified to perform his duties, in such case, and 
in no other, the President may suspend such 


officer; and within twenty days after the next | 


meeting of the Senate the President shall report 
to the-Senate the reasons for his action. If 
the Senate concur in such suspension, and 
consent to the removal of such officer, the 
President may remove him; but if the Senate 
shall refuse to concur in such suspension, such 


officer so suspended shall resune the functions | 


of his office. Mr. Stanton is, beyond doubt, 
included within the provisions of this second 
section, being appointed by and with the advice 
and consent of the Senate, and has been treated 
by the President as within the section by being 
suspended under it. 

And now, I insist, that if the President can 
only suspend for cause during a recess of the 
Senate, a fortiori, he cannot remove without 
cause during the session of the Senate. What 
an absurdity to hold that when the President 
wants to be rid of an officer he has only a 
limited power of temporary suspension, and 
yet has, at the same time, an unlimited power 
of absolute removal! Of what possible efficacy 
are the guarded limitations of suspension if, at 
will, the President can arbitrarily remove? It 
is from this view that we conclude that Mr. 
Stanton is protected by the act, and that his 
removal and the appointment of General 
‘Thomas was a violation of the statute. 

But may not the President have been mis- 
taken as to the true interpretation of the law? 
Some Senators do not now consider that Mr. 
Stanton is under the protection of the law. 
May not Mr. Johnson have fallen into the same 
error? 

It is not possible that Andrew Johnson did 
not consider Mr. Stanton within the law, 
because, during the recess of the Senate, he 
suspended him under this law, and within the 


limited period of twenty days submitted to the | 


Senate his reasons for such suspension; and 
his counsel, [Mr. Groesbeck,] in argament, 


stated that the suspension was made under the | 


act. Besides, there is no other authority under 
which this proceeding could have been had. 
If the Constitution conferred upon the Presi- 
dent the power of removal, it knows of no 
proceeding of suspension, trial by the Senate, 
and restoration to the functions of office. 


There are other facts which show that the | 
removal of Mr. Stanton was not the result of | 


any mistake. After the President had submit- 
ted his reasons to the Senate and they had adju- 





| Johnson at any time withdrawn from his posi- | 


the body of the act, of every person holding || tion of defiance of that law which he is sworn | 


| views of individual Senators. 





| not be supreme. 
settled is, where is lodged the ultimate power || 


of the Senate, is virtually to destroy that pro- 


| eighty years the removal from office has been 
| governed and regulated by law. 
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acted in violation of the Constitution and the 


_laws. The President did not annul the order 
President has removed Mr. Stanton without a | 


of removal and appointment, but, on the con- 


_ trary, at the next meeting of the Senate, on | 


the 24th of February, 1868, sent them a mes- | 
sage stating, in substance, that if satisfied that | 
his removal of Mr. Stanton should involve his | 
own removal, he still would have removed him. 


|| The House of eunen ene then presented 
_ articles of impeac 


iment against him, and since 
then, for a quarter of a year, Congress has 
been ameil in the investigation relative to 
this removal and appointment, but he has never | 
annulled those orders, but stands to-day con- 
temning, not the Senate, but the sovereign | 
power of the nation—the law. Had Andrew 


to execute, he might have pleaded that he was 
mistaken. The Senate has spoken, the Rep- 
resentatives of the people have spoken, and he 
disregards their voice. He cannot plead the 
Neither can he 
plead the opinion of his Attorney General ; for 
no offer that | know of was made to prove that | 





opinion to sustain the President’s views, cer- | 
tainly no proof of such an opinion after the 


| President suspended Mr. Stanton under this | 


law. Before the nation and the world the | 
question Mr. Johnson forces us to determine 
is, whether the law in America shall or shall 
The issue joined now to be 


of the nation—in one man or in the repre- | 
sentatives of the people? 
Such being the issues forced upon us, I feel | 


| that we have no election but to stand by the || 


doctrine that power is with the people. 
Again, let us inquire whether the President's 
purpose may not have been to test the consti- 
tutionality of the tenure-of-civil-office act. 
That act makes the consent of the Senate 
necessary to the removal of certain civil officers 
who can only be appointed by such consent. 
The Constitution nowhere gives the President 


the right to remove from office, and to hold | 


that he has that power, even against the will | 


vision of the Constitution which makes the 


advice and consent of the Senate necessary to || 
an appointment. 


It is the same power that | 
appoiuts that has the right to remove. For 


But, waiving the constitutional argument, is 
the President to violate laws at pleasure on the 
plea that he desires to ascertain their constitu- 
tionality? Does he not know that since the 
formation of the Government not more than 
two or three general laws have ever been de- | 


| clared invalid? Could he not have taken some | 
| lessimportant case for the trial? Three months | 
have transpired since the removal, and the first || 
| step to make this test has not been taken. And 





if this suit was now instituted it could not 7 
sibly be determined before March next. No, 


the Senate refused to concur in his reasons for 
Mr. Stanton’s suspension his purpose was to 


| carry out his own arbitrary will in defiance of 


the law and its authors. 
2. Andrew Johnson having violated the law 
as charged, the next question is, does such vio- 


lation constitute a high misdemeanor? 


The tenure-of-civil-office act} in its sixth 
section, declares its violation to be a high mis- 


demeanor; but that enactment is not conciu- | 
sive on the Senate, for if it were the legislative | 


branch of the Government, by mere statutes, 


the violation is such as, under the Constitution, 


tion. 
The Constitution makes treason and bribery 





|| (crimes eminently affecting the State) and other 
informed the Senate that he had now removed || 


| Mr. Stanton and appointed General Thomas, | 
|| the Senate sent the President a resolution, || 
|| passed by that body, to the effect that he had 
a successor being appointed by and with the || 








| of the nation. 


| the Army,’ 
| that oflicer by the President; the general con- 
| viction that the unfortunate millions just re- 
such was not the President’s purpose. After || 
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high crimes and misdemeanors impeachable, 
‘he word ‘‘high,’’ as qualifying misdemean- 
ors, clearly intends to direct and restrict im- 
eachment to such offenses as derive their 
importance from the effect they have upon the 
State. 

Forgery, arson, and other crimes, so far as 
the individual who perpetrates them is con- 
cerned, are more serious and higher crimes 
than the violation of a prohibitory statute like 
the one in question, but, so far as the Goy- 
ernment is concerned, may not be so import- 
ant. 

If the willful, defiant, persistent disregard of 
law ina Chief Magistrate of a great people does 
not constitute a high misdemeanor in office, 
what does? The State is infinitely less inter. 
ested in the personal dereliction of the official 
than in a course of action, which, if tolerated, 
saps and destroys the Government; and as 
down to the present hour the law and its authors 
are defied, we cannot do otherwise than declare 
that such conduct constitutes a high misde- 
meanor in office. 

3. Isthisa case where the Senate by its ver- 
dict should, in view of the well-being of society, 
pass over the transgression, or should they 


| enforce the penalty of removal provided by the 


Constitution? 
On this point the tribunal trying the Presi- 
dent act not only as a court andas jurors, but 


| act also as Senators, bound to look at the con- 


dition and to the welfare of the country. 
There are considerations bearing on the ques- 
tion whether the penalty of the violated law shall 
be enforced which seriously affect the welfare 
Among those considerations 
are, Mr. Johnson’s desertion, at the most 


| critical of periods, of the cherished principles 


of the party that confided in and elected him; 
his denial of the validity an constitutionality 
of our Government as organized, which had 
just been rescued ata great price from the 
hands of treason; the repetition of that senti- 
ment from his lips by his counsel on the trial ; 
the declaration of his annual message that in 
his controversy with Congress he had contem- 
plated a resort to force; his encouraging a 
spirit of discontent and disloyalty in the rebel 
States by his offensive denunciations of the 
reconstruction measures; his assuming, with- 
out right, to establish governments in the 
South which left the defenders of the Uniou 
unprotected; his exertion of influence against 
the adoption of the fourteenth amendment to 
the Constitution, to the ratification of which 
the people fondly looked for national har- 


' mony; his obstruction to the practical wo 


ing of those measures of reconstruction w 


| the rejection of the amendment referre« 


rendered necessary ; his pardoning of rebels 
and his appointing them to office; the fact that 
the distrust of Congress in the Chief Magis- 
trate has been such that a due regard for the 
Republic induced them to remain ia session, 
to convene at unusual periods of the year, and 
induced them to enact laws requiring all mili- 
tary orders to be issued by the * General of 
* and prohibiting the removal of 


lieved from bondage at the South who have 
been true to the Union are deprived of the 


| much needed protection of the Federal Gov- 


ernment. These, and many like considera- 
tions, force us to the conclusion that if Andrew 
Johnson has willfully violated the law its pen- 
alty should be enforced. 

But we are sworn that we will do ‘‘ impar- 
tial justice’’ in the case, gnd to try the ques- 
tion whether we may not be influenced by 
prejudice let us apply a severe test. 

Suppose that the tenure-of-civil-office act 


|| had been in force during the administration 
might destroy the power of the executive branch. || 
| The Senate are called on to determine whether 


of Abraham Lincoln, and that distinguished 
patriot had under the law, from some personal 


| pique, suspended itdwin M. Stanton, a man 
is subject-matter for impeachment and convic- | 


who has organized morewictories for freedom 
than any living civilian; suppose Mr. Lincoln 
to have submitted his reasons for such suspen- 
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deliberation, to have determined against the 
sufficiency of the alleged cause of suspension, 
and (as authorized by the law) to have ordered 


that Mr. Stanton resume the functions of his | 


office; and that then Mr. Lincoln, having first 


endeavored to seduce the temporary incum- | 


bent of the office not to surrender the office, 


and having in this failed, should have issued | 


an order for the absolute and unqualified re- 
moval of Mr. Stanton, and for the appoint- 
ment of a successor, and that he by message 
should have informed the Senate of what he 
had done ; and let us suppose that the Senate 
by resolution promptly informed Mr. Lincoln 
that in his procedure he had acted contrary to 
the Constitution and the laws, and that then 
Mr. Lincoln had sent a message to the Senate 
informing them that if he had known that his 
own removal would be the consequence of the 
removal of Mr. Stanton he would neverthe- 
less have removed him ; then suppose that the 
Representatives of the people had presented 
articles of impeachment against Mr. Lincoln, 
and the Senate had proceeded with the trial, 
and that for three months, with all these notifi- 
cations, Mr. Lincoln had persisted in his defiant 
disobedience to the law and to the will of Con- 
gress, and thus made the unavoidable issue 
whether the law should be supreme, and 
whether the ultimate power of government 
was with one intrusted only to execute law, or 
with the Representatives of the people, would 
Abraham Lincoln have been entitled to an 
acquittal? No. Ifall the tenderness of feel- 
ing which now clusters around the memory of 
our martyred President had belonged to him 
while living, and the issue had been thus con- 
spicuously forced upon us, whether he should 
remain in office and the law be contemned or 
he be removed and its majesty vindicated, duty 
would have impelled an adjudication for his 
removal, 

The case I have supposed is that proved 
against the respondent in these proceedings. 
That justice which would have been executed 
against Abraham Lincoln must be impartial 
when applied to Andrew Johnson; and I shall 
vote for conviction. 
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Having carefully considered the articles of 
impeachment preferred by the House of Rep- 
resentatives against Andrew Johnson, Presi- 
dent of the United States, and the evidence 
adduced in support thereof, and having arrived 
at the conclusion that the charges contained in 
the leading articles are fully sustained by the 
proof, and that the acts therein charged and 
proved being plain violations of the Constitu- 
tion and of the laws of the United States, con- 
stitute a misdemeanor in office, I propose to 
state the grounds and reasons for the conclusion 
to which I have arrived. 

If it may seem presumptuous for one unedu- 
cated in the law to deal with a question which 
has beer illuminated by the discussions on 
either side of the most learned lawyers in the 
land, { may be permitted to say that, profoundly 
impressed with the gravity of the issue, and 
deeply sensible of the responsibility which 
rests upon each individual Senator, I prefer to 
state for myself and in my own language the 
grounds upon which my verdict of guilty is 
given. I propose to confine my remarks chiefly 
to the consideration of the first three articles. 
Stripped of all technicality the following is the 
statement of the charges contained therein: 

Article one charges the issuing of an order 
in writing for the removal of Edwin M. Stan- 
ton, Secretary for the Department of War, as 
contrary to the Constitution and laws, and es- 
pecially as contrary to the act entitled ‘‘An act 
to regulate the tenure of certain civil offices,’’ 
passed March 2, 1867. 

Article two charges the issuing and delivery 
of a letter of authority to Lorenzo Thomas, 
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sion to the Senate, and that body, after due | 


authorizing and empowering him to act as 
Secretary for the Department of War, as a vio- 
lation of the Constitution, and especially as 
contrary to the tenure-of-oflice law. 

Article three charges that Thomas was ap- 
pointed without authority of law, without the 
advice and consent of the Senate, and while it 
was in session, when no vacancy had hap- 
pened during the recess of the Senate, and no 
vacancy existed at the time, with intent to vio- 
late the Constitution. 

The second and third articles, charging in 


| special and general terms the appointment of | 


‘Thomas as a violation of law, may, I think, 
be held to present two distinct aspects of crim- 
inality, namely, the unlawful appointment and 
the unlawful removal which was declared in 
the letter, and which is iriplied in, and is of 
necessity accomplished by, the unlawful ap- 
pointment ; and they are sustained if it is shown 


| that the appointment of Thomas alone is unlaw- 


ful, or if it is shown that it was unlawful as 
including the removal of Stanton, so that the 
two acts taken together were criminal; for 


| the appointment to an office thereby unlawfully 


vacated includes all the criminality of an unlaw- 
ful removal. 

But I propose to consider first the charge 
contained in the first article, namely, the issu- 
ing of the unlawful order for the removal of Mr. 


| Stanton. The fact that the order was issued is 
| proved, and, indeed, is admitted, in the answer 


of the respondent. The inquiry, then, is, was 
the removal of Mr. Stanton an act contrary to 
the Constitution or laws of the United States? 
If it was, then it was clearly a misdemeanor | 
in office. 
The Constitution gives no such power of | 


removal directly to the President, and the || 


advocates of such a power can claim it only as | 


| derived by implication from that clause which 
| affirms that ‘‘the executive power shall be || 


vested in the President.”’ 

Now, if we assume that the laws regulating 
and restricting the power of removal, which 
have been passed from time to time, including 
the tenure-of-office act, are constitutional, and 
that the power is subject to legislative con- 
struction, then this power cannot be held to 
be a quality inherent in the executive power as 
conferred on the President by the Constitution. 
If such a power ever existed as an element of 
constitutional executive power, it could not be 
curtailed or restricted by laidiiive enactment ; 
but it is restricted by these acts; and if they 
are admitted to be valid laws, which hitherto 
has not been denied, the existence of the abso- 


lute power of removal as an essential executive | 


quality is concluded. 


All the ap beaten of the Constitution are | 


against the idea that this power is in the Pres- 
ident. The fact that the power of appointment 
is given by the Constitution to the President 
and Senate jointly would seem to deny him the 
power to vacate an office which he could not 
alone fil! and create a vacancy which he cannot 
alone supply. The provision that he may fill 
vacancies ‘‘that may happen during the recess of 
the Senate,’’ and then only until the next session, 
would seem to deny him the power to fill any 
vacancies other than those which happen, or to 
fill any at any time other than ‘during the 
recess of the Senate.’’ Athing happens, in the 
largest sense that can be given to that term, 
when it comes to pass not by the motion of the 
person whose action is affected by the happen- 


ling. A vaeaney does not happen when it 
| occurs by the action of him who is to fill it. 


The clause, then, does not provide for the fill- 
ing of vacancies which are made by removals, 
but confines the President’s power to other 


| vacancies, even in recess, and implies that 


there shall be no removals unless the Senate is 
in session and advise and consent. . 

The President, then, derives from the Con- 
stitution no power of vacating by removal, 


'except by the nomination, confirmation, and 
| appointment of a successor. 
| other power of removal is rightfully exercised 


Whatever of 


by him has been derived from the terms or 


implications of legislative enactment. Assumed || this subject. 


| dent’s power in this regard. 
| differences of opinion may have existed then 
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necessity or convenience have conceded to him 
the power during the recess of Congress, but 
neither the language nor the implications of 
legislative enactments have extended the 
power; necessity or convenience do not de- 
mand, nor has precedent sanctioned, its exer- 
cise at any other time. 

The case of Pickering, the only one cited 
which has any similarity with the case under 
consideration, does not make against the prin- 
ciple contended for. The fact that an imme- 
diate nomination to the Senate was stated in 
the President's letter to Mr. Pickering to be 
necessary, and the fact that it does not appear 
that the nomination of his successor did not 
precede the letter informing him of his re- 
moval, together with the fact that it has never, 
through sixty-eight years of immensely in- 
creased patronage, been drawn into a prece- 
dent for the exercise of such executive power, 
show that the real circumstances of the case 


| were not such as to assert any executive claim 


to this power. 

But even if they were such, a single act, 
standing alone and never repeated, through a 
long lapse of years crowded with similar occa- 
sions, should have no weight as a precedent in 
favor of the principle which it seems to illus 
trate, but, on the contrary, it may be inferred 
that the act was not accepted as correct prac- 
tice at the time, that the principle was disap- 
proved of, and the practice ever since diseon- 
tinued. Thusit appears to me that even before 
the passage of the ‘‘ tenure-of-oflice law,’’ or 
even if Mr. Stanton’s case is not incinded in 
it, the removal charged in the first article was 
an act unauthorized by the Constitution or the 
law, principle or precedent. 

Iam not unaware of the fact that the views 
which I have thus briefly stated, questioning 


| the President’s power of removal, as a const 


tutional prerogative in the absence of legisla- 
tive enactment, are controverted by many. 
Differences of opinion on this point exist now 
as they did at the time of the adoption of the 
Constitution, and among the distinguished men 
of the first Congress. An examination of the 
debates which took place in the Congress of 
1789 upon the acts establishing the several 
Departments, will show that the eminent states 
men of that day differed widely in their con- 
struction of the Constitution as to the Presi 
But whatever 


or may exist now upon this point, one thing is 
clear, the power has been considered a proper 
subject for legislative construction from the 
time of the First Congress down to the present 
day, and it is too late now to question the right 
of legislative control over the subject. 

Mr. Manager Bincuam quotes the authority 
of Webster in proof of the positien that the 
provisions of the acts of 1789, establishing the 
Departments of State and War, which provide 
an officer to have charge of the records, &c., 
‘“whenever the said principal officer shall be 
removed from office by the President,’’ was a 
grant of power, and from that day to this Con- 
gress has exercised the power to grant and to 
regulate the power of the Executive in this par 
ticular, and the right has never been serious!y 
questioned or the constitutionality of the laws 
doubted. 

In pursuance of this practice the Thirty- 
Ninth Congress passed, M - ech 2, 1867, the act 
entitled ‘‘An act to regulate the tenure of cer- 
tain civil offices,’’ which covers the whole 
question of removal from and appointment to 
office in all cases not specially provided for by 
the Constitution. This law, framed to restrain 
the President in the exercise of the lesser 
power of arbitrary removal during the recess, 
certainly by its spirit, scope, and object intends 
to deny, and most clearly in all its terms and 
implications does deny and conclude the larger 
power of arbitrary removal ‘‘during the ses- 
sion of the Senate.” Let us examine the pro- 
visions for a moment in their bearing on this 
case. The terms of the law define in strict 
language the limits of executive authority on 
Its passage over the veto of the 
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gress exhausted all right to question its con- |, dent continues “‘ during four years. he || tion to the other sections. It is also true, of ~ 
tilutionality by the ki xeeutive, whose duty word term means strictly limit or boundary. A course, that the act only Operates upon what If t 
thencelorward was to execute it as a law of the | term of oflice is the time which must elapse | the Constitution does not itself fix, and Ouly tion « 
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ey ee ae vil office”? 6 i by the Senate-es areplaced ontof it be conclusive that he is not omitted in the first 
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“m, and, in the absence of any exception, || wi itsreach. By itsexpress termsit enacts 
par Seer ae oes ~~ a ) ee : Fe || the first, and restrain the President’s power co 
would include all, and, of course, Mr. Stanton. || that the President, within the limits and in the || Mr su 
' || over Mr. Stanton during recess, and leave him a 
But the fact that there is an exception makes || manner therein prescribed, may, ‘during a || 9 tic 

; eae © oie we || unprotected during the session of the Sen: ite? 

even this strong language more comprehensive || recess of the Senate, suspend’’ an officer, in . sth 
i} | when an ex ion is men- |! tl et] in mentioned, ‘‘andinno other.’ | Then the third section of the act, supple- of 
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Senate, be shown by evidence satisfactory to the || offices after the constitutional power of the hi 


straction, include everything. Pres ider nt to be guilty of misconduct in office, or || President in relation to them has been ex- 


' 
| 
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‘j hus the words a all’’ and - except,”’ iu con- | the Unite d States Gane is, shall, during a recess of the cess of the enate, and th condition of the se 
°* 9 1 
Besides, the express languay ge of the general | 


. : 3 : sion, such officer so suspended shall forthwith resume ia arn oe ae Re ae ae , 
cluded in the general clause. It matters not, |) the ‘functions of his office, and the powers of the || subject to the provisions of the Constitution, a 


for the purpose of this trial, whether the case || person so performing its duties in his stead shall || general rule of governmental action, and thus, 


Mr. Stanton comes under the general clause ace aud The crment aaiety and empevnmtants of ae ‘| while the letter of the first section includes, as 
. . ° . }; @tlicer shail, Guring such suspension, belong to the || . a P 
P } »sePVyee e » _ 2 f . . . ay ' a a 5 
or the exce pon. The reasoning is strong that | person so performing the duties thereof, and not to || certainly as general langus ige can, the case a 
the case is ineluded in the exce ption. The || the officer so suspended: Provided, however, That |} Mr. Stanton, an examination of the tenor an 


words of the exception are, ‘‘may have been the President, in case he on all meneame sorties | effect of the whole law confirms this construc- 
: 7) " ‘ M . 7 “ such suspension Was made on insu icien grounc Ss | . j sor: 
appointed. [hese words seem to contem- | ghall be authorized, at any time before reporting || “ON. It would, upon every principle of legal 


plate, in relation to the tenure of these offices, |! such suspension to the Senate as above provided, to || construction, require an express exception to ‘ 


crime, or for any reason shall become incapable or || },. 04, Tha th? merc ee a t] 
clause provides for all civil altends stn ap- || legallydisqualified to perform itsduties, in such case, || hausted. The third section reads as follows: 7 
ud f | aff uale att || and in no other, the President may suspend such || “Spo.3. And be it further enacted, That the President ; 
pointes , eecept Such as are a irmative y other- || officer and designate some suitable person to perform {| shall he ave power to fill all vacancies which may i 
Wise prov ided for ‘** herein ;’’ that is, in the law | temporarily the duties of such office until the next || happen during the recess of the Senate by reason of 
itself. This shows that the law undertakes | meeting of io Bonen. pad antl the case sell be |! death or resignation, by granting commissions which s 
: : ‘ a? 2 || acted upon by the Senate, and suca person so desig- || shall expire at the end of their next session there- 7 
‘ iy “OV > . re . “py | i : 2 Ss 
afhi mative ly to provide the rein for every || nated shall take the oaths and give the bonds re- || after. Andifno appointment. by and with the advice d 
such officer. It thus expressly says that ail quired by law to be taken and given by the person snuhanieneneiaitaiin ie nate, shall be made to such office ¥ 
are included and provided for in the general |) duly appointed to fill such office; and in such case it || so vacant or temporarily filled as aforesaid during > t 
lause for wl here is » other aflir | shall be the duty of the President, within twenty such next session of the Senate, such office shall re- 
ciause Tol Ww 1oOm The re is not some 0 1€ r allurm- || days after the first day of suc h next meeting of the || main in abeyance, without any salary, fees, or emol- I 
ative provision made in the proviso. ‘Thus no || Senate,to report to the Senate such suspension, with '| uments attached thereto, untilthe same shall be filled i 
officer or class is left out of the law by impliea- the evisene e aoe r easons for ne ac en Ee the e080, | by appoinimen! thereto, 7 ann with the nanien and ‘ 
Pan ke Ba ahamee tomnled alin emnnie || and the name of the person so designated to perform |) consent of the Senate; and during such time all the 
tion, for itdeclares subst: untiaily that every one || the duties of such office. And if the Senate shall || powers and duties belonging to such office shall be f 
excluded from the exception by its language or | concur in such suspension, and advise and consent |! exercised bysuch other officer as may by Ifw exercise ' 
by is np lication, is not taken by the exce ption | to the removal of such officer, they shall so certify to || such powers and duties in case of a vacancy in such 
fF, f che oes | . TT _ || the President, who may thereupon remove such offi- || office.” 
out of the effect of the general clause. 0 Say, || cer, and, by and with the advice and consent of the 
‘ 
' 
for in the exception, is to affirm that it is in- || if the Senate shall refuse to concur in such suspen- |/ sections of this act, taken together, provide, | 


then, that Mr. Stanton'’s case is not provided || Senate, appoint another person to such office. But | Thus it will be perceived that these three 
| 
; 


| 
| 





the possible existence of the term of a Presi- th, —e h sus ene pon and Senet phe once, officer in || take an officer outside of the terms of a law 
dent other than the one who may be actually | ee a ee a ee | intended as a general rule. On no principle 
in office w he n the question of removal arises. || It will be seen that this section operates in || can this be done by implication. Implication 
‘The act took effect upon offices as they existed | connection with the other sections of the law || avails only where the letter of the law is doubt- 
at the time it passed, and When it referred to | to prescribe the President's relations to offices || ful, and its spirit, as derived from the law itself, 
terms during which they were, afierits passage, | which are not vacant. I say in connection || | would require an exception to some general 
to expire, it referred to the term then existing |, with the other sections of the law, because the || provision. This law, then, ccvers and was 


and to those which should occur in the future. |i law must always be construed as a whole, and || intended to cover, in connection with the pro- 
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visions of the Constitution, every possible con- 
tion of offices, and to apply to all without 
di pt) 


exception. 
If this law provides, wherever the Constitu- 
tion does not, a general rule in relation to 


all offices, it repeals, to its extent, all former 
laws, and destroys the effect of all previous 
customs, rules, or precedents; and if it pro- 
vides such general rule in relation to all ¢ 
tions of ‘offices, without exception, it covers the 
subject-matter of all former laws on the same 
subject, and overlies and repeals them. 

It is apparent, then, that after the passage 
of this act the whole law in relation to oe 
removals and appointments of civil a 
ring confirmation was to be found i the 


-ondi- 


requil 
Cons titution and the tenure-of- office act. "{ hens 
together constitute the general governing rule 


of action on this subject, and all | awful action 
must be under and im accordance with it. and 
any official act in disregard of or contrary to 
it is a violation of law and a misdemeanor in 
office. 

[hat the President understood that this was 
the effect of the tenure-of-office law is con- 
clusively apparent. His action in August last 
in regard to Mr. Stanton, and his suspension 
from office, was had under the second section 
of this law, otherwise it could not lawfully have 
bee n had atall, forthat section prescribes when 
and how the suspension may be made, and 
forbids one under all other circumstances 
The President acted strictly under the provis- 
ions of this law; first, in the form of the sus- 
pension ; second, in the authorization of Gen- 
eral Grant; third, in the notice to the Secre- 
tary of the Treasury; fourth, in his report to 
the Senate. Indeed, how could he intend, as 
he claims that he did intend, to test in the 
courts the constitutionality of the law by the 
removal of Mr. Stanton, if he thought that his 
case was not included in the law ? 

Again, by the second section, which applies 
without question to Mr. Stanton, the President 
was not authorized ‘‘ during the recess of the 
Senate’ to ‘‘remove’’ him; he was only 
authorized, and only claimed to be authorized, 
to ‘‘ suspend’’ him, although it was during the 
Now, upon whatever implication of 
coustitution or law the power of removal 
suspension is assumed for him, that implica 
tion is certainly, on principle and precedent, 
stronger in favor of the power during a reeess 
of the Senate than during its session. Upon 
what principle, then, in view of the authorita- 
tive declaration of Congress that he may only 
‘* suspend’’ an officer ‘* during the recess,’’ can 
he claim to remove him during the session ? 

But, again, this second section in terms set- 
tles the question of removal against him. ‘The 
section is admitted to include Stanton within 
its general provisions. It provides that the 
President may, under certain circumstances, 
suspend an officer during the recess. ‘This he 
did. It provides that having done so, he shall, 
when the session occurs and within a limited 
time after its commencement, 7 *port the sus- 
pension, with his reasons, to the Senate. This 
he ulso did. It also provides that, if the Sen- 
ate shall concur and advise and consent, and 
so certify, he may ‘‘thereupon remove.”’ It 
will be observed that this is during the session 
of the Senate, and that the removal is only to 
be made upon the advice and consent of the 
Senate. He may remove him ‘‘therewpon,”’ 
that is, not otherwise. In Mr. Stanton’s case 
the Senate did not concur, and the condition 
of his removal being wanting, the President 
could not remove him, but under the provis- 
ions of this section he ‘‘ forthwith resumed the 
functions of his office.’’ He holds his office, 
then, by the provisions of this law, contained 
in a section which certainly applies to him, 
contrary to the will of the President, under the 
action of the Senate, whichis thus by law made 
capabie of preventing his removal. Why 
should he so hold it, and why is this power 
leclared by law to be in the Senate, and the 
‘resident’s power thus restrained, if the Pres- 

ent may the next moment remove him with- 

at consent aud despite the action of the Sen- 


recess, 


| authorized 


lawful’’ 


ate? And does not this show that this law is 
intended to comprehend the whole subject- 
matter, and to regulate in all respects the power 

fthe President in this regard? Is ‘it not con- 
hades that all power of suspension and re- 
moval, except by nomination and confirmation, 
under the Constitution, is exhausted by these 
proceedings? What becomes of the claimed 
inplication of a power of removal in the Pres 
ident, without precedent, or even with prece- 
dent, in the face of the irresistible language 
and implication of this law, that the Senate 
must concur in all rempvals, and that any 
removal without such concurrence is a dires 
defiance of the legislative aathority, and a 
misdemeanor in office? 

The remaining question on these three arti- 
cles is, was the appointment of ' as set 
out in and third articles, an act 
either by the Constitution or by 
law? If not, then these articles are sustained. 

A general power of appointment by the 
Executive, by and with the advice and consent 
of the Se nate, a special power himself to fill 
vacancies during _the 
recess, and the power to appoint inferior offi- 
cers where such power has been given him by 
legislative enactment—these comprise all the 
authority of the President for this purpose, 
given in or to be derived from the Constitution. 

Whatever rightfi : authority, then, was exer- 
cised by the President in making this appoint- 
ment to the War Department, must have been 
derived by the express 5 taken of Stume legislative 
enactment. 

By the eighth the act of 1792 
making alterations in the Treasury and War 
Departments, it is made lawful for the Presi- 
dent, in case of the death, absence 
of the Secre tary, ze some person to 
pe rform the oes s of the office until a successor 
is appointed, ease of death or the absence 
or inability aes sickness shall cease. The 
only actual vacancy conte oe d by this act 
is one happening by deatl 

The act of 1795, ame nae ry 
mentioned act, dee generally, that in every 
case of vacancy inthe Department ‘‘ if shall be 
for the President to authorize any per- 
until a 
hat noone 


‘homas, 
the second 


‘which may oa ven” 


section of 


sickness, or 


to authori: 


) of the last 
} 
iares, 


son to perform the duties of the oftice 
successor be appointed, ‘‘ provided t 
vacancy shall be supplied in manner aforesaid 
for a longer term than six months.’’ a act 
contemp lates lawful vacancies only, for none 
others are vacancies which can be lawfully 
filled. We have already seen that the President 
could not lawfully make a vacancy without the 
coneurrence of the Senate while it was in ses- 

sion to take concurrent action; and to claim 
that the President is authorized by this act to 
make an appointment to a vacancy made dur- 

ing a session of the Senate by his separate 
action, is simply begging the whole question. 
If there was no lawful vacancy, it could not 
lawfully be filled, and there is nothing in the 
law which makesany vacancy lawful which was 
not lawful before its passage. By the act of 
February 20, 1863, it is made lawful for the 
President, in case of the death, resignation, 
sickness, or absence of the head of any execu- 
tive Department, toauthorize the head or other 
officer of one of the Departments to perform 
the duties ‘‘ until a successor is appointe xd, or 
such absence or inability by sickness shall 
cease. 3 

This was the condition of the law before the 
passage of the ‘‘tenure-of:- office act.’’ 

The act of 1792 had been superse sled by the 
act of 1795, and this hs id been followed in turn 
by the act of 1863. This last act was, I doubt 
not, intended to supersede the act of 1795, as it 
provides that the vacancies to which it applies 
shall be filled with a select class of persons, 
and there could have been no-reason why all 
vacancies in the same however pro- 
duced, should not be filled by the same select 
class. The act appears to be intended to 
provide for the temporary supplying of all 
vacancies in the offices referred to, and by 
omitting from its list of 


r 
othnee, 


vacancies vacancies 
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to conclude the President's power of removal, 
as derived from the implications of the earlier 
laws of 1789, creating the Departments. 

But if it is conceded that the President re 
tained the power of removal during the recess, 
after the passage of the act of 1863, it must 
also be conceded that the act of 1863 did not 
cover all the subject-matter of the act of 1795, 
and does not, therefore, completely supersede 
it. It will be seen that none of 
ifirmatively recognize or imply a power of 
remcvalin the President during the s¢ 
the Senate, and juently they 
no power of appointment to a vacancy made by 
him at _, time, while not one precedent can 
be found that voes to this extent, so that this 
power is claimed contrary to the necessary 
implications of the Constitution, and without 
authority either of law or precedent. But the 
tenure-of-office act clearly covers and regulates 
this whole subject-matter, and supersedes the 
previous laws, including the act of 1794. 
We have already seen that this act applies to 
this case. 

rhe — section certainly does apply, and 
if the vacancy which is said to exist in the 
Wi ar De - vartment is claimed to have been — 

‘during a recess’’ in August last, it must hav 
cn n under that sec tion, for it Pp rovide 3 that 
‘* during the recess of the Senate’’ vacancies 
shall only be made by the President by sus 
pension, ‘and os no suspension shall be had, 
except in a case made under 
and the “ ** el such case 
President may designate a suitable person tem- 
porarily to perform the duties ; but if the Sen- 
ate does not consent the suspended officer 
shall ‘‘ forthwith recume the functions of his 
office.”’ So if the vacancy was made in vaca- 
tion that vacancy no longer existed after the 
refusal of the Senate to consent to it, and the 
appointment of ‘Thomas thout authority 
of law. But the terms of the President's letter 
of February 21 to Mr. Stanton assume that he 
was then in office, and was thereby removed 
‘* during the session of the Senate.’’ We hav 
already seen that all such times 
are regulated by the first section of the 
act, and that the case of Stanton is 
included by its provisions; but by that 
tion all temporary or ad interim appointments 
to the offices referred to therein are abolished, 
and the officer appointed by and with the 
advice and consent of the Senate is ‘‘ entitled 
td hold’’ his oflice until a successor shall have 
been appointed ‘‘ in like manner,’’ thatis, with 
the concurrence of the Senate. The appoint- 
ment of Thomas was not ‘‘ in like manner.”’ 

It will also be perceived that the words in 
the body of the first section immediately pre 
ceding the proviso are ‘* except as herein oth- 
wise provided.’’ This language refers to the 
whole act. Its meaning is except as is other- 
wise provided in this act. Now the term of 
office, and the manner of removal from and 
appointment to office, are distinct tg ons 
contained in the body of the section. The 
proviso relates only to the term of the officers 
therein named; but that part of the subject- 
matter of the general clause which provides 
how the successors of all civil officers requiring 
confirmation shall be appointed, namely, ‘‘ by 
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these laws 
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its provisions, 


and in no other’ the 
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tenure- 
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sec- 


| and with the advice and consent of the Sen- 


ate,’’ is notaffected by the proviso. This sub- 
ject is ‘‘ not otherwise provided for’ in that 
proviso in relation to any officers, and the pro- 
vision of the general clause in relation to it, i 
not restricted by the terms or implications of 
the proviso. 

To take the officers mentioned in the excep- 
tion wholly outside of the provisions of the 
general clause, which covers other subject- 
matter besides that covered by the execs 
the language must have been exce pt the offi 
hereinafter mentianed, or something ‘of 
like effect. Thus, whether Mr. Stanton’s case, 
as far as relates to the tenure of his office, is 
within the general clause or the exce ation. of 
this section, or within neither, his successor’ 
arly within the general clause, aa 


aptam, 


cers 


case is cle 


\| by removal, it seems, by its later implication, ij no one can be lawfully appointed to succeed 
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him except ‘‘in like manner,’’ as he was him- | 


self appointed; that is, with the concurrence 
ot the Senate. 
men ; os 
Again, the reasoning on the spirit of the 
section of the act is irresistible. Does 
it not seem a ridiculous claim that the Presi- 
dent may, ‘ during a session of the Senate,”’ 
/ 


second 


appoint a successor or /ocwin lenens, of any kind, 
for an ollicer whom the Senate has just, under 
express authority of law, refused to remove, 
and who has just, under like authority, resumed 
the functions of his office? 

The appointment of Thomas, then, was un- 
authorized by any law, and was an unlawful 


attempt, by the exercise of usurped executive | 


power, to seize upon and control a most im- 


portant department of the Government, in | 


violation of express legislative enactment. 

This crime, so clearly shown, is really a 
higher and more dangerous one than the re- 
moval of Mr. Stanton, for it not only includes 
the unlawful removal, but is in itself an aflirm- 
ative, white the other is, in some sense, but a 
negative act of usurpation. 

Whatever plea of misinformation, mistake, 
or absence of intent may be set up by his friends 
or his counsel the President makes no such 
plea. He has claimed, and does claim in his 
answer and by the lips of his special repre- 
sentatives among the counsel, that he has 
removed Mr. Stanton and appointed Thomas 


thereof. Fourthly, when the President, after | 


having exhausted all legal means to displace 


‘this faithful and efficient officer, and rid himself | 
of what his counsel chooses to eall *‘a thorn in || 
his heart,’ deliberately, willfully, and know- | 
ingly violated the provisions of this act by the | 


arbitrary removal, or attempted removal, of 
Mr. Stanton and the appointment of Lorenzo 
Thomas, and defiantly flaunted his action in the 
face of the Senate, this body again reaflirmed 
the validity of the tenure-of-office act by 
declaring that the action of the President was 
without lawful authority. 

I submit, then, that the tenure-of-office bill, 
having been passed over the President’s veto 


| by.a vote of two thirds of both Houses, by 


express provision of the Constitution ‘‘ it 
became a law ;”’ a law to the President, and a 
law to all the people ; a law as valid and bind- 
ing As any on the statute-book; and I cannot 
believe that the Senate will consent to stultify 


| itself by the admission that its oft-repeated 


by virtue of power vested in him as the Chief | 


Iuxecutive, notwithstanding the tenure-of-oflice 
act. And it is proved that he intends to carry 
out his attempts should this trial result in his 
favor. By a verdict of acquittal, then, the Sen- 
ate must either recede from their position on 
this act, or must submit that the President may 
defy its spirit and violate its express provisions 
with impunity, 

In the consideration of this question I have 
assumed the constitutionality of the tenure-of- 
office act. I cannot consent to even consider 
this a debatable point. The Senate has sol- 
emnly adjudicated this question for itself on 
four distinct occasions, each individual Senator 
acting under the obligation of an oath as solemn 
and binding as that administered at the com- 
mencement of this trial, of the solemnity of 
which we have been so often reminded by the 
counsel for the President. 


Virst, by the pas- | 


sage of the bill in question, after a full discus- 


sion of its provisions, by a vote of 29 yeas to | 
Secondly, the bill having been sub- | 


% nays. 


mitted to the President for his approval and |! 
pp 


returned to the Senate with his objectiows in || 


an elaborate veto message arguing against the 
constitutionality of the measure, the Senate 
again passed the bill in the face of the argu- 
ments submitted, by a vote of more than two 
thirds of the members present and voting. 


Upon the question ‘*‘ Shall the bill pass, the | 


objections of the President to the contrary 
notwithstanding ?’’ the vote was as follows: 


**Y enas—Messrs. Anthony, Cattell, Chandler, Con- 
ness, Cragin, Edmunds, Fessenden, Fogg, 
Fowler, Frelinghuysen, Grimes, Harris, 
iloward, Kirkwood, Lane, Morgan, Morrill, Nye, 
Poland, Pomeroy, Ramsey, Ross, Sherman, Sprague, 


Stewart, Sumner, Trumbull, Van Winkle, Wade, | 


Willey, Williams, Wilson, and Yates—35. | : 
**Nays—-Messrs. Buckalew, Cowan, Davis, Dixon, 
Doolittle, Hendricks, Johnson, Nesmith, Nortoa, 
Patterson, and Saulsbury—11.” 
Thirdly, the Senate recognized the validity 
of this law when, im response to the message 
of the President communicating the fact that 


Foster, | 
lenderson, | 


he had ‘during the recess’’ suspended Mr. | 


Stanton, the Senate took action, under and in 


action upon this bill was in violation of the 
Constitution, which each member had solemnly 
sworn to support. 


Moreover, the President himself recognized | 
the validity of the law by taking action under | 


its provisions in the suspension of Mr. Stanton, 
as | have already shown in the course of this 
argument. Upon what principle may he con- 
sider a law valid and binding to-day and of no 
force or effect to-morrow? The law was suf- 


ficient so long as he thought he could accom- | 
plish his purpose to get rid of Mr. Stanton | 
under it; but when he failed in this, by the | 


refusal of the Senate to concur in the proposed 
removal, he overrides the lawand then attempts 
to shelter himself, when arraigned for the 
offense, under the plea that it is not a consti- 
tutional law. 

But admitting, for the sake of argument, that 
there were no doubts as to the constitutionality 
of the law, who clothed Andrew Johnson with 
judicial power to settle that question? Under 
what clause of the Constitution does he pre- 
sume to derive the power to decide which of 
the enactments of Congress are valid and bind- 
ing and which are not? 
judicial functions in regard to one law, why 
not in regard to all laws? 
stitution, the President is enjoined to ‘‘take 


As I read the Con- | 
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the power of our great Government is ; 
worthy of serious consideration. 

Mr. President, for the first time in the his. 
tory of our Government we are confronted 
with a clear, decided, and flagrant act of ex. 
ecutive usurpation. For his offense against 


10t 


| the majesty of the law the House of Repre- 


sentatives, in accordance with the provisions 
of the Constitution, and in the name of all the 
pore of the United States, have impeached 
Andrew Johnson for high crimes and misde- 
meanors, and have brought him to the bar of 
the Senate to answer to the charges exhibited 
againsthim. The issues involved in these pro. 
ceedings are of the gravest character, reaching 
down to the very foundation of our system of 
government, and it behooves us as the repre- 
sentatives of forty million people to see to it that 
impartial justice is done as between the people 
and the accused. If this, the highest tribunal 
of the nation, shall render a verdict of acquittal, 
it will be a virtual admission of the President's 
assertion of ‘‘ the power at any and all times 
of removing from office all executive officers 
for cause to be judged by the President alone.” 
It will be a complete surrender of the consti- 
tutional power of the Senate over all appoint- 
ments to office, for of what practical value will 
be the required advice and consent of the 
Senate to an appointment if the person so 
appointed may the next hour be removed by 
the action of the Executive alone, regardless 
of, and, indeed, in despite of, the wishes of the 
Senate? 

It will, moreover, be a virtual surrender of 
what has been claimed from the origin of the 
Government to this day, the right to regulate 
and control, by legislative enactment, the execu- 
tive power over removals from office of such 
officers as require confirmation by the Senate, 
and it will give to the President the unre- 
strained control of the officers of the Army 
and Navy, as well as those of the civil ser- 
vice. 

It will give license to Andrew Johnson and 


all future occupants of the presidential office 


If he may exercise || 


care that the laws be faithfully executed.’’ I || 


Sud no provision in that instrument which 
clothes him with the more than regal power to 
decide which laws he will execute and which 
he will not. 

If judicial power is a prerogative of the 
Executive, of what use is the Supreme Court? 


Why not abolish so useless an institution? 


Nay, more, if a law of Congress, though 


| passed by the constitutional vote of two thirds 


of both Houses, may not ‘‘become a law’’ 


| unless it meets the sanction of the Executive— 


accordance with the said law, and after due |) 
consideration refused to concur in the suspen- || 
sion of that officer, and informed the President || that which virtually surrenders to one man all 


Coe ee 


if he may suspend or virtually repeal by ren- 
dering inoperative the enactments of Congress, 
why not - 

the Government? 

It may be that Andrew Johnson is wiser than 
the Senate and House of Representatives ; it 
may be that wisdom will die with him ; it may 
be unfortunate that the Constitution under 
which we live has not given to him who claims 
to be its especial custodian and guardian the 
more than imperial power to make the laws 


|| and judicially pass upon them, as well as the 


duty to take care that they “‘ be faithfully exe- 
cuted ;’’ but, in my judgment, the American 
people will be slow in arriving at any such 
conclusion. So monstror3 a proposition as 





olish the legislative department of | 





to disregard at pleasure the enactments of the 
legislative department, and to plead in justifi- 
cation that you have so ruled by your verdict 
in this case. 

It will tend to destroy the harmonious rela- 
tions of the several departments of the Gov- 
ernment, so nicely adjusted, with checks and 


| balances and limitations by the wisdom of 





the fathers of the Constitution, by increasing 
immensely the powers and privileges of the ex- 
ecutive at the expense of the legislative depart- 
ment. Thenceforward the ruler will no longer 
be the servant of the people, but the people will 
be the servants of the ruler, and we shall not 
be able hereafter to say, in the sublime lan- 
guage of the martyred Lincoln, that ours is 
‘*a Government of the people, by the people, 
and for the people.”’ 

Believing, as I conscientiously do, that such 
are the results which must follow the acquittal 
of Andrew Johnson by this tribunal, and believ- 
ing that the House of Kepresentatives have made 
good the material charges preferred against him, 
I cannot doubt as to my duty in the premises. 
I deeply regret that the necessity for these mo- 
mentous proceedings hasarisen. I would gladly 
have escaped the solemn responsibility of this 
hour. But this may not be, and I must, there- 
fore, upon the law and the evidence, in accord- 
ance with the dictates of my conscience, and 
in view of the solemn obligations of my oath, 
declare that in my judgment Andrew Johnson 
is guilty of high crimes and misdemeanors as 
charged by the Representatives of the people. 
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